PAJTHO ¥ COIIVIJA/THO ITPABO



PATHO "1 COIMJAJTHO ITPABO DOI: 10.56461/rrsp2502
Yacomic 3a TeOpHjy ¥ MPAKCy PagHOT M COLMjaTHOT IpaBa
Toguna XXIX

Msgasauu
Yrpyxeme 3a pajHO IpaBo U cOLMjaHO ocurypame Cpbuje
VHCTUTYT 32 yHOPEIHO IIpaBo

3a usgasaue
ITpod. np Bojan Yppmapesuh, penoBuu npodecop IIpasHor daxynrera y Kparyjepiy
Ipod. mp Jenena Repanuh Iepuinh, supexkrop VHcTUTyTa 3a yriopesHo npaso beorpap

I'nasuu u ogiosopHu ypegruk
ITpoc. np Crnobonanka Koauesuh Ilepuh, ITpaBunu ¢axynrer y IIpuinTvHm ca IpuBpeMeHNM CEMIITEM
y KocoBckoj Mutposuun

3ameHux inasHoi u 0g1I060pHOT ypegHUKA
Jou. np Anexcanpap Antuh, ITIpaBun dakynrer y Kparyjesuy

Cexpeiniap wacoiuca
Acc. np JoBana Mucannosuh, [Ipasuu ¢axynrer y KparyjeBuy

Texnuuku ypegrux
Acc. Muwmnia Munosuh, Ilpasuu dakynrer y Ilpuitnam ca npuBpeMeHuM cepuiureM y KocoBckoj
MuTtposunu

Ynanosu pegaxuioHol ogoéopa us semmwe

ITpoo. mp Ilpenpar Jopanosuh, pefosau npodecop IpaBHor akynrera YHuBepsurera y Hoom Cany;
npoo. ip Papoje bpkosuh, perosuu nmpodecop IIpasHor dakynrera YHuBepsutera y Kparyjeniy; npod.
1p Cenap Jamapesuh, penosau npodecop IlpasHor ¢akynrera y HoBom Capy; nmpod. ap Topan Obpanosuh,
penosHu npodecop IIpaBHor paxynrera y Huury; npod. np /bybunka Koauesuh, pegosan npodecop
ITpaBHor dakynrera y beorpany; mpod. ap Atmna Jypmamr, pefosay npodecop IlpaBHor dakynarera y
Hosowm Capny; np Anekcanppa Pabperosuh, Bumm Hayyny capafHuK VIHCTUTYTa 3a YIIOPEIHO IPaBo; AP
Mapuo PerpaHoBuh, BUIIN Hay4HY capafHMUK VIHCTUTYTa 3a yopefHo mpaso; foil. ap Pumun Bojuh,
nouenT ITpaBHor ¢akynrera y Beorpany; mou. sip Japko boxxiunh, souent IlpasHor dakynrera y HoBom
Capny; por. sp Mapuja Jparuhesuh, nouenr Ilpasuor ¢akynrera y Huury; gou. np Mua ITerposuh,
moueHT ITpaBHoOr akynTeTa YHUBep3uTeTa YHUOH y beorpany

Ynanosu pegaxutionol 0g6opa u3 UHOCAPaHCIiea

Stefano Bellomo, professor at the University of Sapienza, Italy; Jaime Cabeza Pereiro, professor at the
University of Vigo, Spain; Zeljko Mirjani¢, professor at the University of Banja Luka, Republic of Srpska;
Todor Kalamatiev, professor at the University of ,,Sv. Kiril i Metodij“ Skopje, North Macedonia; Maria Elisa
Cuadros Garrido, professor at the University of Murcia, Spain; Beryl ter Haar, professor at the University
of Warsaw (Poland) and the University of Groningen (Netherlands); Attila Kun, professor at the Karoli
Gaspér University Budapest, Hungary; Helga Spadina, associate professor, Josip Juraj Strossmayer University
of Osijek, Croatia; Valentina Franca, associate professor, University of Ljubljana, Slovenia; Fabrizio Ferraro,
associate professor, University of eCampus, Italy; Luka Misi¢, assistant professor at the University of
Ljubljana, Slovenia; Avi Zamir (Ret.), PhD, Arbiter and Mediator at (A. Gabrieli & CO.), Tel Aviv, Israel

Hlimamiia
JII Cnyx6enu rmacHuk, beorpan

Tupax
200

Koninaxi ypegnuwiniea

Yapyskeme 3a pagHO IIpaBo 1 coumjanHo ocurypame Cpbuje, Beorpas, Cetozapa Mapkosuha 79/1
ten. 011/36 15 077, dakc 011/36 15 154

e-mail: office@radno-pravo.org

https://radno-pravo.org



ISSN 1450-5800
VIIK 349.2+364

PAIHO 1 COLINJA/IHO ITPABO

YACOIINC 3A TEOPUJY N ITPAKCY
PATHOT 1 COIINJA/THOT ITPABA

Beorpap | Bpoj 1/2025 | Tognua XXIX






CATIPYKA]J

Todor Kalamatiev, PhD
Nikola Murdzev, LLM.
THE NOTION OF AI LITERACY IN THE CONTEXT OF

EMPLOYMENT ...ttt esenes

[Tpod. np XKemko Mupjannh
COLMJAJIHM INJAJIOT USMEBY HOPMATVBHOT

VICTBAPHOT ...ttt ees

[Tpod. np bojan Ypmapesuh
YCKIIADVMBAGE ITPMBATHOT U ITOCJ/IOBHOT JKMBOTA
Y ITIPABHOM CVICTEMY PEITYBJIMKE CPBUJE -

(HE)YCKITAHEHOCT CA OVIPEKVIBOM (EY) 2019/1158...................

HIp Jlyka barypaHn, goneHt
Ip Topan Munomesnh
YTULAJ IIOPECKUX ITPOIIMCA HA ITPABHM CTATYC

[VTATOOPMCKUX PAITHMEKA ...t

Ip Pajko Kmnukosuh

Mp Mwunopag Mutposnh

Mwnan Hypanosnh

YHAIIPEBEILE PAJA BAH PAITHOT OTHOCA V PEITYBJIVLIN

CPIICKOYJ .ttt ettt sae et ses et sas s e s e ssesenes

Ip Anexcangap Autnh
[TPABO HA ITPVIBPEMEHY CIIPEYEHOCT 3A PAII 1

IBETOBE 3JIOYIIOTPEBE .........coiiiiiiiiiiicccciieeccans

Marija Dragicevi¢, LL.D.
THE RIGHT TO PROTECTION FROM DISMISSAL IN THE

EVENT OF A TRANSFER OF UNDERTAKINGS.........cccccvrmrurirerenenee.



10.

11.

Yacoiiuc 3a pagHo u coyujanto apaso, iog. XXIX, 6p. 1/2025

Hou. np Munan Koctrh

CIIEHMONYHOCT OJHOCA CUT'YPHOCTMU ITPUXOIA 1N
CUTYPHOCTU ITOCJTA/CUT'YPHOCTU 3AIIOCJIEBA

Y YCIIOBMMA CABPEMEHOTI TPXKMIIITA PAIA ..o 123

Hou. np VBuna Jlazosnh
TPAHCHAILIMMOHAJIMN3AILIJA MUPHOI PEIIIABAIA

PATHVX CIIOPOBA - M3A30B 3A BYAY'RHOCT.........cccocevvvvvrnne 133
3opan Mapkosuh

3A30BM ITPEKOBPEMEHOTI PAJTIA TEKAPA ITPEKO

3AKOHOM JO3BOJBEHOI MAKCHIMYMA ..o 151

Prof. Borislav Galic, Ph.D.

(NON)REALIZATION OF THE RIGHT TO WORK GUARANTEED

BY THE CONSTITUTION IN THE REPUBLIC OF SERBIA IN

NEW CIRCUMSTANCES . ...ttt ettt eeste e sesaeesesstesesssessssssesssseens 181



Review Scientific paper*

doi: 10.56461/rrsp2502_01
Todor Kalamity, PhD**
Full Professor, Faculty of Law lustinianus Primus, Ss. Cyril and Methodius
University
Nikola Murdzev, LLM.***
PhD Candidate, Faculty of Law lustinianus Primus, Ss. Cyril and Methodius
University

THE NOTION OF AI LITERACY IN
THE CONTEXT OF EMPLOYMENT

Abstract: This paper is investigating the notion of Al literacy in the context
of employment. The EU AI Act was recently published and the obligations aris-
ing from it for the employers are currently in the process of being enforced. This
brings into attention the necessity of the employers that have integrated Al systems
at work to properly prepare the workforce on interacting with the Al systems.
Enhancing Al literacy within the workforce is a nuanced process that requires a
multifaceted approach, including both upskilling and reskilling initiatives. The
paper also analyzes proactive strategies that employers can use to promote and
prepare the workforce for acquiring Al literacy and skills.

Keywords: Al literacy, AI governance, employment relationship, upskilling,

reskilling, digitalization

1. INTRODUCTION

Artificial Intelligence is “having a profound impact on the world of work.”!
Through exposure and practical experience, individuals can develop Artificial
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Intelligence literacy (Al literacy) - a skill that can be taught, nurtured, modeled,
and shared.?

The notion of Al literacy gained mainstream attention with the introduction of
the EU AI Act, a regulation aimed at establishing harmonized rules for the develop-
ment and use of artificial intelligence.

There are multiple definitions in terms of what is understood and what is cov-
ered under the term of Al literacy.

The relevant literature suggests that the notion of Al literacy is primarily con-
textualized in either employment or educational settings. Companies, as employers,
are increasingly balancing two key pressures when providing Al training to their
workforce: rising employee demand and the stark reality of a looming Al skills
shortage — particularly in the area of generative AL’ The introduction of generative
AT, however, is not merely a technological upgrade, as it represents a “fundamental
shift in how employees communicate and how businesses operate.”

Key concepts of the Al literacy journey involve:*

1. Al avoidance - if someone is actively choosing not to interact with Al tools

at work;

2. Al familiarity - if someone is experimenting with AI at work;

3. Al literacy - if someone is comfortably using Al in their daily work;

4. Al fluency - if someone is using Al in advanced ways that many others are not.

In the context of employment, some authors define Al literacy as “a set of
competencies that enables individuals to critically evaluate AI technologies; com-
municate and collaborate effectively with AI; and use Al as a tool online, at home,
and in the workplace.”

Additionally, some research conceptualizes Al literacy as a capability. From an
organizational perspective, Al capability is defined by some authors as the firm’s
ability to “select, orchestrate, and leverage its Al-specific resources.”®

In the context of education, Al literacy is conceptualized as an individual’s
foundational understanding of:’

1. How and which data are collected;

2. How data are combined or compared to draw inferences, create, and dis-

seminate content;

2 Krauss, A., (2024), The Importance of Al Literacy to AI Adoption, Available at: https://www.sap.
com/research/importance-of-ai-literacy-to-ai-adoption, (31. 08. 2025).

3 Gomstyn, A, Jonker, A., (2025), Al literacy: Closing the Artificial Intelligence Skills Gap. [online]
ibm.com. Available at: https://www.ibm.com/think/insights/ai-literacy, (31. 8. 2025).

4 Ibid.p.2.

5  D.Long, B. Magerko, (2020), What Is Al literacy? Competencies and Design Considerations,
Proceedings of the 2020 CHI Conference on Human Factors in Computing Systems, pp. 1-16.

6  P. Mikalef, M. Gupta, (2021), Artificial Intelligence capability: Conceptualization, Measure-
ment calibration, and Empirical Study on Its Impact on Organizational Creativity and Firm
Performance, Information ¢ Management, 58(3), Available at: https://www.sciencedirect.com/
science/article/pii/S0378720621000082, (27. 8. 2025.)

7  E.Hermann, (2021), Artificial Intelligence and Mass Personalization of Communication content-
An Ethical and Literacy Perspective. New Media & Society, 24(5), p. 13, hereinafter: E. Hermann.
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3. Their own capacity to decide, act, and object;

4. AT’s susceptibility to biases and selectivity; and

5. AT’s potential impact in the aggregate.

In broader aspects and in regards to education, the notion of Al literacy refers
to a student’s ability to access and apply Al-related knowledge and skills.* Moreover,
some perspectives frame Al literacy as being grounded in a solid understanding of
AT principles and their practical applications.’

From an educational standpoint, the European Commission and OECD have
collaborated to develop the AI Literacy Framework, which is designed for learners
in primary and secondary education. In the pursuit of acquiring Al literacy, these
two organizations emphasize four key domains:*

1. Engaging with AI - using Al as a tool to access new content, information,

or recommendations;

2. Creating with AT - collaborating with an Al system in a creative or problem-

solving process;

3. Managing Al - intentionally choosing how AI can support and enhance

human work;

4. Designing Al - empowering learners to understand how Al works and con-

nect it to its social and ethical impacts by shaping how Al systems function.

Other authors further clarify the distinction between the concepts of digital lit-
eracy and Al literacy. As the authors emphasize, “digital literacy has been recognized
as the skill to use and work with digital technology, whereas artificial intelligence is
the ability to apply smart algorithms to process information”! The analysis suggests
that “digital literacy is a prerequisite for Al literacy, as individuals need to understand
how to use computers to make sense of AI. Computational literacy, however, is not
necessarily a prerequisite for Al literacy.”*?

Some authors have also proposed an “Al curriculum” aimed at promoting an
interdisciplinary understanding of AI within educational contexts.”® They categorize
Al literacy into several types, including:

8 Y. Daj, et. al., (2020), Promoting Students’ Well-Being by Developing Their Readiness for the
Artificial Intelligence Age. Sustainability, 12(16), p. 3.

9 M. Kandlhofer, G. Steinbauer, (2018), A Driving License for Intelligent Systems, Proceedings of
the AAAI Conference on Artificial Intelligence, 32(1), p. 7954.

10 OECD (2025), Empowering Learners for the Age of Al: An Al Literacy Framework for Primary
and Secondary Education (Review draft), p. 15, Available at: https://ailiteracyframework.org/
wp-content/uploads/2025/05/AlLitFramework_ReviewDraft.pdf, (31. 8. 2025.).

11 N.L.Pu, et. al,, (2024), Impact of Al-Based Learning, Digital Literacy, Information Steward-
ship on Learning Outcomes. El Profesional de la Informacion, 33(5), Available at: https://www.
google.com/url?sa=t&source=web&rct=j&opi=89978449&url=https://revista.profesionalde-
lainformacion.com/index.php/EPI/article/download/87862/63797/300405&ved=2ahUKE
wi-10CR9VCPAXVBQ_EDHS-nD9AQFnoECCMQAQ&usg=A0vVaw2X9Wj0QUhCyh9SMt
RQ8JdK, (26. 8.2025).

12 D.Long and B. Magerko, o. c., p. 2.

13 S.Y, Tadimalla, M. L. Maher, (2024), AI Literacy for All: Adjustable Interdisciplinary Socio-
technical Curriculum, 2024 IEEE Frontiers in Education Conference (FIE), pp. 2-3.
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1. Technical AI Literacy/Education — encompassing foundational skills neces-
sary to understand and develop Al systems, including programming, machine
learning algorithms, and data science models;

2. Gen-Al Literacy - literacy type that focuses on understanding and interacting
with Al systems that can generate text, images, audio, video or other media;

3. General AT Literacy - focuses on everyday use and interaction with AI sys-
tems, a literacy type that helps non-specialists understand how AT applications
work in daily life, such as in smartphones, home assistants, and online services;

4. Ethical and Social Al Literacy - addresses the socio-ethical implications of
Al, such as privacy, security, fairness, and transparency;

5. Cognitive and Meta-cognitive Al Literacy — emphasizes the cognitive skills
needed to interact with and adapt to advanced Al systems, including problem-
solving and decision-making in contexts influenced by AI. "

Other authors underline the following key components of Al Literacy:

1. Understanding AI Concepts: Grasping fundamental concepts of artificial
intelligence and machine learning, artificial neural networks, algorithms,
and data science.

2. Data Literacy: As Al systems rely heavily on data, individuals must under-
stand data collection, types, pre-processing, bias, and privacy for the purpose
of being able to interpret data and understand its limitations is crucial for
informed decision-making in Al contexts.

3. Ethical Considerations: Al raises various ethical concerns, including issues re-
lated to fairness, accountability, transparency, and privacy. Al literacy involves
understanding and considering these ethical implications when developing,
deploying, or interacting with Al systems.

4. Critical Thinking and Evaluation: Al literacy entails the capacity to thought-
fully assess AI technologies, which includes recognizing their constraints,
prejudices, and potential societal ramifications. It’s imperative for individuals
to cultivate critical thinking abilities to scrutinize the accuracy and trustwor-
thiness of Al-generated results and forecasts.

5. Algorithmic Awareness: Understanding how algorithms function, including
their biases and potential for discrimination, is essential for AT literacy and
awareness of algorithmic decision-making.

6. Coding and Programming Skills: Basic coding and programming skills can
enhance Al literacy by enabling individuals to understand how AT algorithms
are implemented and how they can be customized or modified.

7. Domain-Specific Knowledge: AI applications are diverse and encompass a
wide array of fields and extend across diverse sectors healthcare, finance,
education, and transportation. Al literacy involves understanding how Al is
being used in different domains and its potential impact within those domains.

8. Communication Skills: AI applications are diverse and encompass a wide ar-
ray of fields and extend across diverse sectors healthcare, finance, education,

14 Ibid.
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and transportation. Al literacy involves understanding how Al is being used
in different domains and its potential impact within those domains.

9. Continuous Learning and Adaptation: Given the rapid advancement in Al
technologies, Al literacy also involves a commitment to continuous learning
and adaptation. Keeping abreast of the latest advancements and trends in Al
is crucial for sustaining Al literacy in the long term."

2. THE NOTION OF AI LITERACY UNDER THE EU AT ACT

The EU AI Act defines the meaning of AI Literacy as “skills, knowledge and
understanding that allow providers, deployers and affected persons, taking into
account their respective rights and obligations in the context of this Regulation, to
make an informed deployment of Al systems, as well as to gain awareness about
the opportunities and risks of Al and possible harm it can cause*

Moreover, the Al literacy obligations under the EU AI Act apply to both pro-
viders and deployers of Al systems. Specifically, they are required to take measures
to ensure, to the best of their ability, “a sufficient level of Al literacy of their staff
and other persons dealing with the operation and use of AI systems on their behalf,
taking into account their technical knowledge, experience, education and training
and the context the AI systems are to be used in, and considering the persons or
groups of persons on whom the Al systems are to be used.”"’

Regarding employment, the EU AI Act highlights that its provisions are designed
to promote innovation and enhance job opportunities across the European Union
by encouraging the responsible adoption of trustworthy AI'®

For the navigation and support on employees” Al literacy in the context of
employment, we are introducing the “follow the employer role” principle. This
principle adopts an employer-focused perspective, emphasizing the significance of
employees’ Al literacy from a strategic business standpoint. Organizations delivering
Al-based solutions in the market depend on a workforce equipped with proper level
of Al literacy. This relates to the emancipation of Al literacy aimed at onboarding
employees with technical AI development skills, particularly when the employer is
categorized as an Al provider. Conversely, Al literacy must be incorporated within

15 P Chandra, et. al, (2024), A Novel Conceptualization of Al Literacy and Empowering Employee
Experience at Digital Workplace Using Generative Al and Augmented Analytics: a Survey,
Journal of Electrical Systems, 20(2), p. 2584, hereinafter: P. Chandra.

16  Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying
down harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008,
(EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144
and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act)
(Text with EEA relevance), PE/24/2024/REV/1, O] L, 2024/1689, hereinafter: Regulation (EU)
2024/1689, article 3, paragraph 56.

17  Regulation (EU) 2024/1689, article 4.

18 Regulation (EU) 2024/1689, recital 2.
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the employment context where the employer is categorized as an Al deployer, mean-
ing that employees utilize the deployed Al systems and tools for work-related and
intra-organizational purposes — referred to as Al use skills. Below we will analyze
both perspectives and observe in which directions and selection the AT literacy
component is manifested and contextualized in the context of employment.

3. THE ROLE OF THE EMPLOYER AS AN AT PROVIDER
WHERE THE EMPLOYEES ARE WORKING ON
DEVELOPING AI SYSTEMS AND TOOLS
(TECHNICAL AI DEVELOPMENT SKILLS)

For contextual purposes, an employer can be considered as an Al provider in
regards to general-purpose AI models, if it falls under a below-mentioned scenario:

1.

2.

5.

6.
7.
8.

If actor A (employer) develops a general-purpose Al model and places it on
the market, then actor A (employer) is the provider;

If actor A (employer) has a general-purpose AI model developed on its behalf
by actor B and actor A (employer) places that model on the market, then
actor A (employer) is the provider;

. Ifactor A (employer) develops a general-purpose AI model and uploads it to

an online repository hosted by actor C, then actor A is the provider;

. If a collaborative or consortium has a general-purpose Al model developed

for it by different individuals or organizations and places the model on the
market, then usually the coordinator of the collaborative or the consortium
is the provider. Alternatively, the collaborative or the consortium might be
the provider. This must be assessed on a case-by-case basis."”

Furthermore, the Recital 20 from the EU AI Act note that for the purpose of
obtaining the greatest benefits from Al systems while protecting fundamental
rights, health and safety and to enable democratic control, Al literacy should
equip providers, deployers and affected persons with the necessary notions
to make informed decisions regarding Al systems. The following notions are
variable and can include:*

Understanding the correct application of technical elements during the AI
system’s development phase;

Understanding the measures to be applied during the use of the Al system;

Understanding the suitable ways in which to interpret the Al system’s output;
Possessing necessary knowledge to understand how decisions taken with the
assistance of Al will have an impact on affected persons.

19

European Commission, “ANNEX to the Communication to the Commission Approval of the

Content of the Draft Communication from the Commission - Guidelines on the Scope of the
Obligations for General-Purpose AI Models Established by Regulation (EU) 2024/1689 (AI

Act)”, 2025, Section 3.1.1.

20 Regulation (EU) 2024/1689, recital 20.
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In light of Recital 20 from the EU AI Act, it is also emphasized that Al literacy
should provide all relevant actors in the AI value chain with the insights required
to ensure the appropriate compliance and its correct enforcement. Moreover, this
recital underlines that the wide implementation of Al literacy measures could con-
tribute to improving working conditions.*'

Nevertheless, Recital 20 also points that, in regards to Al literacy, the newly
formed European Artificial Intelligence Board should support the European Com-
mission in several sets of activities such as:

1.
2.
3.

Promoting Al literacy tools;

Promoting public awareness;

Promoting the understanding of the benefits, risks, safeguards, rights and
obligations in relation to the use of Al systems. **

. Lastly on Recital 20, it is pointed out that the European Commission and the

EU Member States in cooperation with relevant stakeholders, should facilitate
the drawing up of voluntary codes of conduct to advance Al literacy among
persons dealing with the development, operation and use of AL.*

. Furthermore, Recital 165 also underscores an emphasis of Al providers when

development of Al systems, other than high-risk Al systems, might lead to
a larger uptake of ethical and trustworthy AI in the European Union. In
this regard, the AI system providers that are not classified as high-risk, are
encouraged to: **

. Creation of Code of Conducts and related governance mechanisms, for foster-

ing the voluntary application of some or all of the mandatory requirements
applicable to high-risk Al systems, adapted in light of the intended purpose of
the systems and the lower risk involved and taking into account the available
technical solutions and industry best practices such as model and data cards;

. Application on a voluntary basis additional requirements related to: Union’s

Ethics Guidelines for Trustworthy AI; Environmental sustainability; Al lit-
eracy measures; Inclusive and diverse design and development of Al systems,
including attention to vulnerable persons and accessibility to persons with
disability; Stakeholders’ participation with the involvement, as appropriate,
of relevant stakeholders such as business and civil society organisations,
academia, research organisations, trade unions and consumer protection
organisations in the design and development of Al systems and diversity of
the development teams, including gender balance.

In regards to Codes of Conduct, article 95 of the EU AI Act further stipulates the
voluntary application of specific requirements arising from the Codes of Conduct. In
this regard, the EU AI Office and the EU Member States are being directed towards

21 Regulation (EU) 2024/1689.
22 Regulation (EU) 2024/1689.
23 Regulation (EU) 2024/1689.
24 Regulation (EU) 2024/1689, recital 165.
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indicators to measure the achievement of these objectives, including elements such
as, but not limited to, the following:*®

1. Applicable elements provided for in Union ethical guidelines for trustworthy Al;

2. Assessing and minimizing the impact of Al systems on environmental sustain-
ability, including as regards energy-efficient programming and techniques
for the efficient design, training and use of Al;

3. Promoting Al literacy, in particular that of persons dealing with the develop-
ment, operation and use of Al;

4. Facilitating an inclusive and diverse design of Al systems, including through
the establishment of inclusive and diverse development teams and the pro-
motion of stakeholders’ participation in that process;

5. Assessing and preventing the negative impact of Al systems on vulnerable
persons or groups of vulnerable persons, including as regards accessibility
for persons with a disability, as well as on gender equality.

6. The first scenario revolves around Al literacy manifested towards the use of
Al system in regards to the context where the employer is an AI provider of
an Al system, while the employees are working for the provider on developing
an Al system. The Al system can be offered on the marked in several mod-
els, either as software as a service (SaaS), product as a service (PaaS), or as a
third type of software to the customers, which in fact are deployers of the Al
system that they are being provided with. It is important to emphasize that
the providers of Al systems are also obligated under article 50 of the EU Al
Act. Article 50 is covering transparency obligations for providers of certain
AT systems. Namely:*

7. Providers of Al systems are obligated to ensure that, while considering cer-
tain non-applicable contexts, Al systems intended to interact directly with
natural persons are designed and developed in such a way that the natural
persons concerned are informed that they are interacting with an Al system;

8. Providers of Al systems, including general-purpose Al systems, while con-
sidering certain non-applicable contexts, which generate synthetic audio,
image, video or text content, are obligated to ensure that the outputs of the Al
system are marked in a machine-readable format and detectable as artificially
generated or manipulated. The following obligation is ensured by the fact that:
a. The Provider of an Al system technical solutions are effective;

b. The Provider of an Al system technical solutions are interoperable;

c. The Provider of an Al system technical solutions are robust;

d. The Provider of an Al system technical solutions are reliable as far as this
is technically feasible.

9. The following transparency information is to be provided to the natural
persons concerned in a clear and distinguishable manner at the latest at the
time of the first interaction or exposure. In this regard, Tea Mustac connects

25 Regulation (EU) 2024/1689, article 95.
26 Regulation (EU) 2024/1689, article 50.



T. Kalamatiev, N. Murdzev, The Notion of Al Literacy in the Context of Employment

Al literacy with AI explainability by suggesting several focus areas in which
Al deployers can further progress transparency requirements, such as:*

10. Having short videos explaining which technology a particular system uses
and how this technology works;

11. Educating the larger public for the users to build ‘trust’ in the technology in
general and their relevant system in particular;

12. Linking any explanatory materials in privacy notices, will help shorten the
notice while making sure the information is easily and readily made available
for any user interested in accessing it as well as help fulfil the requirements
of Al literacy.

4. THE ROLE OF THE EMPLOYER AS AN AI DEPLOYER WHERE
THE EMPLOYEES ARE USERS OF THE AI SYSTEMS AND TOOLS
AT THE WORKPLACE (AI USE SKILLS)

Under Recital 20 of the EU AI Act, deployers and affected persons should be
equipped with the necessary notion knowledge to make informed decisions regard-
ing AT systems.” The following notions have already been discussed in relation to
the employer’s role as an Al provider. However, for clarity, we also emphasize them
in the context of the employer as an AI deployer. As previously noted, these notions
are variable and may include:*

1. Understanding the correct application of technical elements during the Al

system’s development phase;

2. Understanding the measures to be applied during the use of the Al system;

3. Understanding the suitable ways in which to interpret the AI system’s output;

4. Possessing necessary knowledge to understand how decisions taken with the
assistance of AI will have an impact on affected persons.

5. Recital 56 also touches upon the deployment of Al system for education pur-
poses in regards to digital education and training for acquiring and sharing
digital skills and competencies.*

6. Recital 91 of the EU Al Act is targeting the AI deployers based on the nature of
Al systems and the risks to safety and fundamental rights possibly associated
with their use, including as regards the need to ensure proper monitoring of
the performance of an Al system in a real-life setting. Deployers are obligated
to address and consider how to ensure and undertake:*'

27 T Mustac, (2024), Data Altruism by Default: An Alternative to Consent for Personal Data Processing
in Machine Learning, pp. 5-6, Available at: https://cep-project.org/wp-content/uploads/2024/11/
Tea-Mustac-Data-Altruism-by-Default.pdf (31. 8. 2025).

28 Regulation (EU) 2024/1689, recital 20.

29 Regulation (EU) 2024/1689.

30 Regulation (EU) 2024/1689, recital 56.

31 Regulation (EU) 2024/1689, recital 91.
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7. Appropriate technical and organizational measures to ensure they use high-

risk AI systems in accordance with the instructions of use; and

8. Certain other obligations should be provided for with regard to monitoring

of the functioning of the Al systems and with regard to record-keeping, as
appropriate;

9. That the persons assigned to implement the instructions for use and human

oversight have the necessary competence, in particular an adequate level of
Al literacy, training and authority to properly fulfil those tasks.

10. Furthermore, based on Recital 91, the above-mentioned recommendations
should be without prejudice to other deployer obligations in relation to high-
risk Al systems under Union or national law.*

11. In relation to transparency obligations for deployers of certain Al system,
article 50 of the EU AI Act underlines that:*

12. Deployers of an emotion recognition system or a biometric categorization
system shall inform the natural persons exposed thereto of the operation of
the system, and shall process the personal data in accordance with Regula-
tions (EU) 2016/679 and (EU) 2018/1725 and Directive (EU) 2016/680, as
applicable with certain exceptions;

13. Deployers of an Al system that generates or manipulates image, audio or
video content constituting a deep fake, shall disclose that the content has
been artificially generated or manipulated, with certain exceptions.

The three areas where Al literacy is namely of biggest importance is in regards
to leveraging the usage of Al is during hiring in the pre-employment phase, and
the usage of Al systems and tools at work and AI governance during employment
as part of the day-to-day operation, and usage of Al for management purposes. An
European Parliament Policy Brief notes that upskilling and reskilling is important
and investment on digital skills is of vital interest in supporting the digital transition,
whereby “increasing use of AI and automation in the workplace requires workers
to develop skills that can help them use Al-based tools.”**

In this regard, there are views that explore the notion of General Artificial Intel-
ligence Literacy (GAIL).* Authors exploring the effectiveness of GAIL (General Al
Literacy) suggest that individuals with high GAIL are more likely to demonstrate
trust in Al and engage creatively in the workplace. However, the translation of these
advantages into improved performance depends on motivational factors and the
availability of adequate organizational resources.*

32 Regulation (EU) 2024/1689,

33 Regulation (EU) 2024/1689, article 50, paragraph 3-4.

34 L. Vesnic-Alujevic, G. Saitis, (2025), What Role for A Skills in (re-)shaping the Future European Work-
force? EPRS | European Parliamentary Research Service, Available at: https://www.europarl.europa.
eu/RegData/etudes/BRIE/2025/765806/EPRS_BRI(2025)765806_EN.pdyf, (29. 8. 2025.), p. 4.

35 X. Liu, L. Zhang, X. Wei, (2025), Generative Artificial Intelligence Literacy: Scale Development
and Its Effect on Job Performance. Behavioral Sciences, 15(6), Available at: https://www.mdpi.
com/2076-328X/15/6/81, (28. 8. 2025).

36 Ibid.
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Lastly, employee trainings organized by the employer on acquiring and ob-
taining Al literacy at work should be considered as a regular part of the training
sessions that the employers are undertaking to upskill all employees if Al systems
are introduced across the board in a given organization. Similarly, if AI systems
are introduced gradually, the employer should commit efforts to prepare and train
the workforce that will directly interact with AI tools, while also developing an Al
literacy training framework that will cover all employees.

5. RISK MANAGEMENT ASPECTS

In regards to Al governance and risk management, two aspects should be em-
phasized.

The first aspect is related to the level of risk that a particular AI system is marked
upon to produce, based on a risk categorization approach of determining the level of
risk.”” In general, the risks that the Al systems are producing as such, are categorized
as low risk, medium risk, high risk, and very high risk of potential usage of a given
Al system for a given use case. In this regard, the EU AI Act classifies the AI systems
into four categories, based on their potential impact and potential use case, namely:

1. Minimal risk — AI systems with minimal or no risks are generally not subject
to any specific obligations arising from the EU Al Act;

2. Limited risk — The following category refers to Al systems that “do not mate-
rially influence the decision-making or do not harm those interests substan-
tially”, if the Al system is subjected to certain conditions, such as:

a. The Al system is intended to perform a narrow procedural task (ex. trans-
forming unstructured data into structured data or classifying incoming
documents into categories or an Al system that is used to detect duplicates
among a large number of applications);

b. The task performed by the Al system is intended to improve the result of
a previously completed human activity that may be relevant for the purposes
of the high-risk uses as described in the Annex III of the EU AI Act (ex.
AT systems that are intended to improve the language used in previously
drafted documents, for example in relation to professional tone, academic
style of language or by aligning text to a certain brand messaging);

c. The Al system is intended to detect decision-making patterns or deviations
from prior decision-making patterns, which follows a previously completed
human assessment which it is not meant to replace or influence, without
proper human review;

d. The Al system is intended to perform a task that is only preparatory to an
assessment relevant for the purposes of the AI systems listed accordingly
in the Annex section to the EU AI Act.*®

37 Regulation (EU) 2024/1689, recital 26.
38 Regulation (EU) 2024/1689, recital 53; article 6, paragraph 3.
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3. High risk — The following category refers to Al systems that:

a. Are intended to be used as a safety component of a product, or the Al sys-
tem is itself a product covered by the EU harmonization legislation listed
in Annex I of the EU AI Act;

b. The product whose safety component referred above is the Al system,
or the Al system itself as a product, is required to undergo a third-party
conformity assessment, with a view to the placing on the market or the
putting into service of that product pursuant to the EU harmonization
legislation listed in Annex I of the EU AT Act;

c. Are listed under Annex III of the EU Al Act, such as ones that are used for:
= Biometrics;

» Critical infrastructure;

» Education and vocational training;

» Employment, workers’ management and access to self-employment;

= Access to and enjoyment of essential private services and essential public
services and benefits;

» Law enforcement, if their use is accordingly permitted;

= Migration, asylum and border control management, if their use is ac-
cordingly permitted;

» Administration of justice and democratic processes.*

4. Unacceptable risk — The following category refers to prohibited Al systems
that are designed for:

a. Deploying subliminal, manipulative, or deceptive techniques to distort
behaviour and impair informed decision-making, causing significant harm;

b. Exploiting vulnerabilities related to age, disability, or socio-economic
circumstances to distort behaviour, causing significant harm;

c. Biometric categorization systems inferring sensitive attributes (race, politi-
cal opinions, trade union membership, religious or philosophical beliefs,
sex life, or sexual orientation), with exception to labelling or filtering of
lawfully acquired biometric datasets or when law enforcement categorizes
biometric data;

d. Social scoring, i.e., evaluating or classifying individuals or groups based on
social behaviour or personal traits, causing detrimental or unfavourable
treatment of those people;

e. Assessing the risk of an individual committing criminal offenses solely
based on profiling or personality traits, except when used to augment
human assessments based on objective, verifiable facts directly linked to
criminal activity;

t. Compiling facial recognition databases by untargeted scraping of facial
images from the internet or CCTV footage;

g. Inferring emotions in workplaces or educational institutions, except for
medical or safety reasons;

39 Regulation (EU) 2024/1689, article 3, paragraph 1-2, and Annex III.
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h. ‘Real-time’ remote biometric identification (RBI) in publicly accessible
spaces for law enforcement, with certain objective exceptions. *°

The second aspect is that the following risk groups also trigger additional safe-
guards and specifics that should be considered in each category accordingly. Under
the EU AI Act, when an Al system is used for employment purposes, the following
system is considered under the category of high risk. This in fact, suggests that, if a
given Al system is categorized as high risk, then additional safeguards are needed in
order to ensure that the Al systems acts and behaves responsively, without infring-
ing upon the employees’ rights. Based on the EU Al Act, the high risk systems are
required to have additional instruments introduced before a potential Al system
is made available for broader use by rolling it out on the market. This additional
safeguards that are needed to be set in place, revolve around conducting:

Proper risk management strategy;
. Proper data governance strategy;
. Proper technical documentation;
. Proper logging mechanisms;
. Proper human oversight mechanisms;
. Proper AI transparency with users, whenever appropriate;
. Proper conformity assessments before the product is introduced on the market;
. Proper fundamental rights impact assessments mainly in regards to high-

risk Al systems.

N O U s W -

6. CONCLUSION

Georgios Petropoulos points out that technological innovations can affect em-
ployment in two main ways:*
1. By directly displacing workers from tasks they were previously performing

(displacement effect);

2. By increasing the demand for labour in industries or jobs that arise or develop
due to technological progress (productivity effect).

a. Al literacy and skills should be provided through education having in mind
that the adoption of Al is evident in the workplaces in “addressing Al-driven
employment and labour markets changes and challenges and transforming
them into opportunities. The entire landscape of education and training
(either formal, informal, or non-formal) should undergo a significant trans-
formation to equip learners with Al skills and to deliver Al literacy, therefore
to mitigate the potential impact of anticipated worker displacement”*?

40 Regulation (EU) 2024/1689, article 5.

41  G. Petropoulos, (2018), The Impact of Artificial Intelligence on Employment, in: M. Neufeind, J.
O'Reilly and E Ranft (eds.), Work in the Digital Age: Challenges of the Fourth Industrial Revolu-
tion, London, Rowman & Littlefield International Ltd, p. 119.

42 L.E, Marinas, et. al., (2024), Artificial Intelligence Readiness and Employment: A Global Panel
Analysis, Economic Computation and Economic Cybernetics Studies and Research, 58(4), p. 72.
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b. As we previously mentioned, the EU AI Act generally covers that the usage of
Al systems for employment purposes is considered as a high risk. This means
that the usage of Al systems and tools for employment purposes requires
additional strong controls on leveraging an Al tool, due to the fact that the
implications that arise from the following usage can have a significant impact
on the employees’ rights, employees’ safety, and ultimately employees’ liveli-
hood, especially if an A system is used against the employees or to weaken
their position in the employment relationship in various contexts, such as
in the case of recruitment, working conditions, monitoring of employees,
promotion, as well as contract termination with employees.

c. It is important for employers acting either as providers or deployers of Al
systems that in most of the cases where an Al system is used in the context
of employment, it should in fact be treated and categorized as a high-risk.
Therefore, from a risk-management perspective, it is of great importance
that employees are properly trained, upskilled and reskilled accordingly,
onto acquiring and obtaining Al literacy not. This is of importance not
only for the purpose of using Al systems for employment purposes or at
work, but to actually understand the risk categorizations and implications
that are arising for affected natural persons by developing or deploying
an Al system into use. The following reflection is relevant due to the fact
that if high-risk Al system is being used in the context of employment,
both the employer (as a provider or deployer of Al systems) and the em-
ployees (as developers or users of Al systems) should be literate enough
to understand the need of embedding extra safeguards in place to ensure
that risks in using AI systems are reduced accordingly by taking necessary
actions and measures.

d. In other words, as the EU Al Act notes, the Al systems that may have an
appreciable impact on future career prospects, livelihoods of those persons
and workers’ rights should be classified as high-risk AI systems.* The fol-
lowing categorization is referring to Al systems being used in employment,
workers management and access to self-employment, specified through
the usage of Al systems for:*

. Recruitment and selection of persons;
. Making decisions affecting terms of the work-related relationship, promotion

and termination of work-related contractual relationships;

. Allocating tasks on the basis of individual behaviour, personal traits or char-

acteristics;

. Monitoring or evaluation of persons in work-related contractual relationships.

a. Usage of Al systems in the context of employment might result in per-
petuating historical patterns of discrimination and might undermine the
right to data protection and privacy of affected persons if Al systems are

43

Regulation (EU) 2024/1689, recital 57.
44 Regulation (EU) 2024/1689.
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used to monitor the performance and behaviour of such persons.* Annex
I1I of the EU AI Act further reference which Al systems are considered as
high-risk in the context of employment, workers’ management and access
to self-employment, namely:*¢
Al systems intended to be used for the recruitment or selection of natural
persons, in particular to place targeted job advertisements, to analyze and
filter job applications, and to evaluate candidates;
AT systems intended to be used to make decisions affecting terms of work-
related relationships, the promotion or termination of work-related contrac-
tual relationships, to allocate tasks based on individual behaviour or personal
traits or characteristics or to monitor and evaluate the performance and
behaviour of persons in such relationships.
a. As previously referenced, several authors underline the arguments that Al
literacy in the context of employment, specifically can help employees to:*

. Enhance their creativity and innovation using Al tools to generate novel and

diverse outputs, explore new possibilities and solutions, and combine and

recombine Al texts from different domains and sources;

Improve productivity and efficiency by using Al tools to automate and aug-

ment their tasks, optimize their workflows and processes, and access and

analyze large and complex data sets;

Facilitate collaboration and communication by using AI tools to coordinate

and cooperate with other humans and Al systems, share and exchange Al

texts and feedback, and bridge linguistic and cultural barriers;

Increase their engagement and well-being by using Al tools to personalize and

customize their work environment, tasks, and goals, to receive and provide

support and guidance, and to balance their work and life demands;

Develop their critical and ethical awareness by using AI tools to evaluate

the quality, validity, reliability, and relevance of Al texts, to identify and ad-

dress the bias, discrimination, privacy, accountability, and trust issues of Al
tools, and to reflect on the ethical, social, and psychological impacts of Al
on themselves, others, and society.

a. In regards to policy recommendations, the European Centre for the De-
velopment of Vocational Training (CEDEFOP) suggests the following
policy recommendations for empowering workers’ skills during the AI
revolution:*®

14. Promoting inclusive Al literacy;
15. Empowering social dialogue in EU workplaces;

45
46
47
48

Regulation (EU) 2024/1689.

Regulation (EU) 2024/1689, Annex I1I, section 4.

P. Chandra, o. c., pp. 2583-2584.

European Centre for the Development of Vocational Training, (2025), Skills Empower Workers
in the AI Revolution: First findings from Cedefop’s Al skills survey, Greece, Publication Office of
the European Union, pp. 21-26.
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16. Tackling the productivity paradox;

17. Fostering a human-centered Al revolution.

There are certain statements that emphasize that individuals with strong AI
literacy are better equipped to navigate career self-efficacy challenges confidently.*

Al literacy is also considered as a mean to leverage “ethical challenges and
empower individuals, which eventually benefits society at large.”

The role of Al literacy in shaping the future workforce is subject to being treated
as a considerable significance. Even outside of the employment context, acquiring
Al literacy and digital skills can be considered are notable characteristics for navi-
gating a digitalized society. As some studies underline, ultimately AI literacy can
be treated as “the basic ability to become an independent citizen in the Al era’!
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dayuja pagHuxa, eKOHOMCKO-COUUANHU casjeill

1. YBOII

Pasmuka namehy ogpendu xojuma je ypehen coumjanuu aujanor u npuMjeHe
TUX Ofipen0u, Tj. HOpMAaTMBHOT OKBJpPA VI CTBAPHOT CTamba Y B3 C JVjaJIoroM je
TeMa 3a CTPaKMBae CBE BpMjeMe Of yCIIOCTaB/bakba TPUIIAPTUTHOT COLIMjaTHOT
AMjanora, y TOKy pedopme pajgHor mpasa. Kako 6u ogpennmu ogHoc nsmeby sa-
KOHCKOT OKBMpPa I Jjje/I0Bamba COLMja/IHUX ITapTHEPa, HEOIIXOMHO je UCTPAXUTH Y
K0joj Mjepu ofipenbe omoryhaBajy u MOACTUYY COLMjATHI [VjaIor.

[TpenmeT aHanM3e cy Heka 0OMIbeXXja COLVjaTHOT AMjajora Kao ypehenor,
OPraHM30BAHOI HaulMHAa KOMYHMKalJje, Capajibe I CllopasyMjeBarba COLMjaTHUX
napTHepa, y KOMe JIjellyjy Kao ayTeHTMYHe, CAMOCTAJIHE U IeMOKPATCKe OpTaHu-
3alyje paJHuKa I IIOC/I0jaBalla, Koje 3acTyIlajy YIaHOBE U ApyTe pajHUKe MU

*  Pag dpummen: 20. 8. 2025.
Pag tpuxeahen: 29. 8. 2025.

** Vmejn: zeljko.mirjanic@pf.unibl.org.
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nocnopasue. Lnb oBor Aujanora je KOMIPOMMC MM KOHCEH3YC 110 BaKHUM ITN-
TarmbyMa U3 PaJJHMX OHOCA VM U3 IPYTUX OJHOCA y Pajy ¥ IIOBOJIOM pafia KOju Cy
npenmert ypehuBamwa papHor npasa. KBanmurer aujanora n o6um pasnuka usmeby
HOPMAaTMBHOT ¥ CTBAPHOT 3aBJCH U Off TOI'a KaKO Cy COLMja/IHM ITapTHEPYU Opra-
HI30BaHI, Tj. [ja /I CY OHU CTBAPHO peNPE3eHTAaTBHE OpraHMU3alyje pajiHuKa U
IIOC/IOfaBalia Koje Cy olpefije/beHe 1a BOJie COLVIjaTHM iUjasior y 1o0poj Bjepu.

CorujanHu napTHepyU MOTY MehycoOHO BOAMTH AMjaIoT O HEKUM APYTUM IIN-
TambIMa, Ko IIPeJCTaBHNUIY II0Be3aHMX Knaca. Mebhyco6Hu fujanor y Tom cnydajy
uM omoryhaBa Jja y4ecTByjy y pjelllaBamy H/3a OTBOPEHVX NIUTamba Koje Cy 3HaJajHa
3a CBUjeT pajia, Kao IITO Cy IMTamba Ha TeMy Kopuinhemwa nHGOpMaLOHe 1 KOMYHY-
KaLlMOHE TEXHOJIOTMj€ MV BjelITadKe MHTeureHnyje. [ljenopame CBIX COLMja/THUX
[IapTHepa Ha Taj HA4VMH MOXKe TTofcTahy fa ce y IpyLITBEHOj 3ajeJHUIV YCIIOCTaBU
HepiocTajyhu aujasnor o pasBojy ob6nmka paja, yopsa HeolxofiHa JeMOKpaTu3aluja
KOJIEKTMBHMX paJiHMX OJHOCA U ITO[ICTAKHE pa3Boj 3aHeMapeHe Ky/IType IMjajiora.

[Topen murama o 06uMy pasnuke nsMehy 3akKOHCKUX ofipendu u gujanora y
Pa/HOIIPAaBHO]j ITPAKCH, TIOCTaB/ba Ce Y Ap>kaBaMa GOpMaTHUM KaHJUAATIMA 3a
npujeM y EBponicky yunjy (EY) nurame kakas je yTuiiaj npaBuia Kojuma je ypehen
counjanuy gujanor y EY Ha xapMoHusanujy u passoj fomaher pagHor npasa.
Y TekcTy ce monasm off Tese Aa je xapMoHu3anuja (yckmabusame) pagHor mpasa
ca mpaBoM couujanHor gujanora 'y EY y Toj Mjepu 3Ha49ajHa 3a pasBoj coumjai-
HOT JiMjajiora Kojj Hac Ja IpeBas3yIasy 3Hadaj ydyenrha y eBpOICKOM COLMjaTHOM
Ujarory, a Koje je Moryhe mocimje npujema y wianctso EY. Y mpuor craBa ma ce
IIpaBHa IIPaBy/Ia MOTY OfIBOjUTH Off CTBapaolia IIpaBa II0Kasyje U YMbeHNIa Ja je
PMMCKO IIpaBo IocebHa HacTaBHA AUCLUIUIVHA Ha IPAaBHUM CTYAMjaMa Y CBUjeTY,
BIMjeKOBMMA IIOC/IMje HeCTaHKa PuMcKor napcraa.

XapMoHM3anyja paIHOr IIpaBa IMOCTUYE JEMOKPATU3aLijy KOTEKTUBHIX Paji-
HIX OJIHOCA, a/Ii U JeMOKPATU3aLyjy APYLITBA. Y IIPOLECY pa3Boja JeMOKpaTuje
je moTpe6aH KOHCTPYKTUBHMY IPYIITBEHN AMja/IOT YCMjepeH IpeMa KOMIIPOMICY
usMmeby cybjexara Koju moaprkasajy ydemhe y mpouecy eBpoIcke MHTerpayje u
cybjekara Koju ce nporuse. [lMHaMuKa 1 06uM XapMOHU3a1Mje IpaBa 00jeKTMBHO
3aBuce off MOrYhHOCTU IojefiiHe Ap>KaBe Aa ce MPUO/IVDKM HUBOY €KOHOMCKOT 1
coryjaHor pasBoja EY, a cy6jekTBHO 3aBuCe Of yKYIIHOT KalaluTeTa MHCTUTYIja
BJIACTY ¥ IPYIITBEHVX IIAPTHEPA Jja IIpeMa IOCTUTHYTOM CTeNlEeHy pasBoja, Kpenpajy
npomjeHe ofpeheHux rpana npasa, mogpasymjeBajyhu pagHo u coIyjasmHo mpaso.!
ITopep Tora, He Tpeba 3a60paBUTI UCKYCTBO A Ce APYLITBA MOTY IIOAje/IUTH Y ABUje
TpyIie: IPBa, Koja Cy Op>ke yCBOjIIa YKYITHM 3allajHI MOJIeTI pa3Boja, U Ipyra, Koja
Cy TO YYMHWIA Y Mamb0j Mjepy, Te fIa je Ha Taj IpOoLeC YTUILIA0 X OFHOC 3aIllafHUX
ApyLITaBa KOju je Of Mo4eTKa ABOjMO SPYIITBA [0 MHOTMM CBOj/IM MHTEPECHMA, Ha
JiBMje IpyIie: KojuMa je 6110 BUIlle CKJIOH fia ITOfICTaKHe Ipoliec IpuiarohaBama 1 rae
TO Huje 610 CITy4aj, 0 4eMy CBjefiour pefloc/bef IpujeMa HojeaHNX ApyiTaBa y EY.?

1 K. Mupjaunh, ,3Ha4aj coLujaHOr Ayjanora y mpouecy yckaahusama gomaher mpasa ca mpaBom
eBpoIicke yHuje', 36opruk pagosa Ilpasoi pakynitieitia y Huusy, 6p. 68/2014, cp. 130.

2 B. Mwmh, ,IlepcnexTnBa pagHe cHare y 3eM/baMa y TPaH3UIMjJ — COLIMONOIIKY yTao', PagHo
u coyujanHo ipaso, 6p. 1-3/97, cp. 349.
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[Toper yruiaja MelyHapopHOT 11 €éBpOIICKOT PaiHOT IIpaBa Ha pa3Boj COLMjaTHOT
Jujazmora Koj, Hac, BaXKaH je U yTULIAj UICTOPUje paJHOr IIpaBa U3 BpeMeHa Ipuje
aKTye/nHe pedopMe paJHOTL IIpaBa. Y TEKCTY ce ITOIa3) Off CTaBa JIa je HefloCcTaTaK
TpajuIyje YTUIA0 Aa je 06MM coLMja/HOT AMjaIora UCIOf Baxeher 3akoHCKOr
OKBMpa U /12 jOLI YBUjeK HMje JOCTUTHYT OYeKMBAaHY OOMM U KBa/IUTET AUjajIora,
KOju je MOTpebaH 3a YyBame COLVjalIHO-PafIHOT MUpa ¥ U3TPAJIby COLMjaTHO
IpaBefHMjer APYIITBA. Y MPEeTXOJHOM Pas3fob/by, y BpeMeHY CaMOyIIPaBHMX pajl-
HIX OJJHOCA HUje IIOCTOja0 MHCTUTYLIVIOHAIHY TPUIIAPTUTHY [VIjaIor COLVjaTHUX
IIapTHepa 1 IOpef TOTa IITO CY Pa/{HM OZHOCU Y IIPMBAaTHOM CEKTOPY OV/IM ITpeaMeT
ypebrBama KoeKTUBHMX yToBOpa 0 pafy. MapruHaamusanuja puBaTHOT CeKTOpa
jé MapruHanM3oBaa KOJIEKTUBHE YTOBOPE, ¥ TO He CaMO 110 MapTryMHaTHOM IO -
PYy4jy BMXOBe IpyUMjeHe, Beh 1 MapruHano3oBameM MpaBIIa Koja ce Ha Taj CeKTOP
OffHOCe, OHOCHO KOja 611 MOI/Ia OUTH Cafip)KaHa Y KOTIEKTUBHOM YTOBOPY. Yciber
TEXIbe Ka IIOCPEHOM IO PYIITB/baBatby IPUBATHOT CEKTOPA, KOMIEKTUBHY YTOBOPU
Cy IOTMCKVBAHM U3 CBOje pupopHe 1 (mpomycane) GpyHKumje.

ITpenasax Ha Apyraumju KOHLENT paJiHUX OJHOCA YTUIIAO j€ Ha HAaCTaHAK TPaH-
3UIIVIjCKOT MOJIeT KOJIEKTVBHIUX PaJHMX OFHOCA Kao IIoYeTHe ¢a3a pa3Boja HOBUX
OIHOCA, a KOjJ je CBOjCTBEH JIPYIITBUMA Koja IIposase pedopMcKe IIpOMjeHe.

3a KBa/IMTET JUjajiora je MIoce6HO BaXkaH ITypaan3aM y Iorneny 6poja pe-
Ipe3eHTATVBHNX CMHAMKATA U YAPYXKema ImocnofaBana. MehycobHa KoHKypeH-
1yja cuHAMKaTa u MehycoOHa KOHKYpeHIuja yapy>kema [10cIoaBala yTudy Ha
IbMIXOBY OIHOC IIpeMa 3alUTUTH IIpaBa ¥ MHTEPeca YIaHOBa, APYTUX PAJHMKA U
II0C/IOfaBalia, Te Ha KOHTUHYNUTET U e(pMKACHOCT COIMja/THOT AMjasiora, a IITO je
OYMITIEAHO Y OKOIHOCTMMA KaJla HeMa IIOMEHYTOT IUTypau3Ma.

2. ITIOAPHIKA MOP 1 EY COIMJA/THOM OUNJATIOTY

[Tpema MOP, counjanuu gujanor ob6yxsaTa cBe 00/MKe IPEroBopa, KOHCYITa-
nvja Wi pasMjeHe MHGoOpManmja IpeacTaBHMKA TOCTIOAABaIA, PaJHUKA U BIafie O
TeMaMa Off 3ajeffHIYKOT IHTepeca y Be3 ca (OpMy/IncameM eKOHOMCKE U COLMjaTHe
nommruke. HaBenena geduHnuja yBaxxapa IMpoK CIIeKTap Ipoleca ¥ IPaKkcu y
PasIMUYUTUM Ap>KaBaMa KOji OTOBAPajy IPMUCTYILY COLMjaTTHOM [IUjaory y BehuHm
3eMaspa, oOyxBara popmanHe, HepopManHe U IOBpeMeHe 00/IIKe MHTEPaKIIje.

MOP noppaBa coIMjaIHy A1jaIor Ha HAIIVIOHATHOM Y MeyHapoHOM HUBOY
TaKo Jja IIOACTIYE WIAHMIIE [ia IpUMjerYjy MehyHapozHe cTaHapae paja cagpskaHe
y KOHBEHIMjaMa U IIPENOPyKyMa Koje ce OFHOCe Ha KOJIEKT/BHA IIpaBa paJIHMKA
U TIOCIoaBaiia.

MebyHnapozHe cTanapye pafa BaKHe 3a COLMjaIHY Aujajor cagpxe Konsen-
1yja 6p. 87 0 cMHAMKaNTHUM C/1060fiaMa U 3allITUTY CUHAMKATHMX TpaBa (1948),
KonBeH1uja 6p. 98 o mpaBy Ha OpraHN3oBame 1 KOJMIEKTYBHO IIperobapame (1949),
Kousennuja 6p. 135 o nmpencraBHunuMa paguanka (1971), Kousennuja 6p. 144 o

3 B. Bpajuh, Pagno ipaso, CaBpeMeHa agMuHMcTapiuja, beorpan, 2001, ctp. 503.
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TPUIAPTUHYM KoHCynTanyjama (1976), Kouseniyja 6p. 135 o mpexcTaBHAIIMA paj-
HuKa (1971). 3a couyjanam aujanor cy Bakuu 1 Hekn HenpaBHy akt MOP-a: Pe3o-
Jynyja O TPUIAPTUTHYM KOHCY/ITalljaMa Ha HallIOHATHOM HIBOY O €KOHOMCKO]j I
conyjaHoj nomtuiy (1996), Pesonynmja o TpUnapTisMy 1 COIMjaTHOM AUjanory
(2002), Mexmaparyja o conyjanHoj IpaBay y by IipaBeHe riobamsaryje (2008), uty,

MebyHapopHu cTaH#apay pafia Kao HOpMaTUBHA CyIIcTaHIa MehyHapogHOTr
pajiHOT ITpaBa M MUHVMMA/THM IIPaBHYU CTAH/JAPAY BpIlle CHaXKaH yTUI[aj Ha T0007b-
IIame XXMBOTA U Paja pafiHNKa, Kao ¥ Ha MehyHapogHy XapMOHM3aNNjy pajHO-
IpaBHMX CMCTeMa ca TeKHBOM Ka yHupuKanuju.* ITogpiika oBoM Aujanory oarosapa
CTPYKTYpPM KOTEKTUBHIX PaIHNX OGHOCA ¥ TPUIIAPTUTHOM CacTaBy IbEeHIX OPTraHa.
TpunapTuTHO NOPUjeKIO HEHNX KOHBEHIIMja U ITperopykKa 13fiBaja OBe CTaH/apyie
pasia u3 apyrux MehyHapogHVX CTaHAapAia, @ Pas/MKe Ce OITIefiajy He CaMOo Y IIOCTYIKY
IpeIarama ¥ JOHOLIeha KOHBEHIMja I IIPeIopyKa, Beh 1 MocTynKy parudnkanuje
U UMIUIeMeHTanyje.’

ITpaBuna coumjanuor gujanoray EY yrudy Ha pasBoj couyjaasor gujamora y
Ap>KaBaMa KaHAWUIaTVMa 3a IIpMjeM TaKO LITO OHE KOPUCTE OBa IIpaBUIa Y LU/bY
XapMOHM3allMje IPaBa, a 3 IIPOBjepy eBPOIICKMX MHCTUTYLIN]jA [la /IU Cy IIpey3erie
npasHe TeKoByHe EY. EBpolicka KoMucnja npuje npujemMa IpoBjepasa fia /I Cy OHe
Ipeysee HajsHa4YajHUje HOpMe Koje 06e36jehyjy cnmobony yapyxuBama, Kao u 1a
i ¢y popMamHO VICIYHBEeHM IIPAaBHYU IPEyC/IOBY 32 COLMjATHM iUjasior. Jadame
KBaJIMTeTE COLMjaTHOT IMjajiora OBUM Jp>KaBaMa ce II0CMaTpa Kao CaCTaBHU IO
eBpoIensalyje, a yc/befi BAXXHOCTU eBpOICKNX nonutuka.” [IpaBHa Tekosnaa EY
obyxBara: Cafp>kaj, HauesIa 11 MOJIUTUYKe LIM/beBe OCHIBAYKIX YTOBOPA I IIpecye
EBpomnckor cyma npaspe, feknapanuje u pesonyuuje EY, uth. YkpaTko, OBy TEKOBUHY
YJHe 3aKOHM, PeTy/IaTyBa U MOMNTIKA Koje Cy WIaHMUIle Ty>KHe romroBaru. Y mpu-
MjeHM eBPOIICKMX CTaH/Iap/ia je 3Ha4YajHa capajiiba y 00/1acTy COLMjaTHe TIOJINTIKE
U OJINTHKE 3aIIOLI/baBalba, Kao 1 pa3BOj KalalluTeTa COLMja/IHMX apTHepa Ja
CTYIIe Y COILVIjaTHM JUja/ioT O €KOHOMCKIUM U COLMja/THuM pedopmama.’

Y mporecy uspajie paHOT 3aKOHOIABCTBA, a Bofiehu padyHa o my»xHOCTHI
XapMOHM3alLyje IIpaBa, BpMjeiu CTaB [Ia je [JIABHU Iy T aIecKBATHO KOHLIMIIMpamhe

4 A.llerposuh, ,MehyHnaponuu cranmamy pajia u pafHOIIpaBHM CUCTeM Hallle 3eMbe’, PagHo u
coyujanmo ipaso, 6p. 1/2013, cTp. 2.

5  A.lIlerposuh, Mehynapogru ciiangagu paga, IlpaBau dakynret Yausepsuret y Humry, Hum,
2009. ctp. 41.

6  H.Kohl, Sloboda udruzivanja, prava zaposlenih i socijalni dijalog u srednjeistocnoj Evropi i na
zapadnom Balkanu, Friedrich-Ebert-Stiftung Abteilung Internationaler Dialog, Berlin, 2009,
cTp. 8.

7  D.Baturina, G. Bezovan, J. Matancevi¢, ,,Socijalni dijalog 2030. Istrazivanje buduc¢nosti socijalnog
dijaloga u Hrvatskoj delphi-metodom®, Bogoslovska smotra, Vol. 91, 2021, ctp. 784.

8 M. Utur, Vrela medunarodnog prava sigurnosti i zastite zdravlja na radu, Metalurski fakultet
Sveudiliste u Zagrebu, Zagreb, 2024, ctp. 204.

9  bocna u XepuerosuHa je 2016. ronyHe IOgHMjeNA 3aXTjeB 3a WIAHCTBO ¥ EY y ckmapy ca unaHoM
49. Yrosopa o Esporickoj yHuju, koju omoryhasa 610 K0joj €BpOIICKO]j Ap>KaBy Jia IIOJHeCe
3aXTjeB 3a WIAHCTBO, IO} YCTIOBOM Jia IIOLITYje OCHOBHE BPUjeJHOCTY YHMje, YK/bydyjyhn
JbyJiCKa IIpaBa, IeMOKPATHjy, jeTHAKOCT 1 BIIaJlaBMHY IpaBa.
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IIPOIIICA, TAKO Jja IPOIIMCH MOpajy cafp)KaBaTy CBe OMTHe elleMeHTe IIaBHUX
pjeliera 13 MehyHapomHOT 1 yIIOpeJHOT IIpaBa, y CK/Iafly ca IPaBHUM CHUCTEMOM,
¥ Ia IpaBHA CTPYKa U TeOpyja MOpajy MMaTy ofroBapajyhm jonpusHoc y Tome. '

ConujanHy aujaor je cacTaBHM MO €BPOIICKOT COIMjaTHOT MOJieNa, a Koju
je EBporicka kommcuja fredpuHmCcana Kao 3ajeHIYKe BPYjeHOCTH Koje 00yXBaTajy
IeMOKpaTHjy, KOJIEKTUBHO IIperoBapame, TPXKUIIHY eKOHOMMU]Y, jejHaKe Moryh-
HOCTH ¥ COLMja/IHy 3alITUTY U CONMMAApHOCT. ColujasHM IMjasior je eleMEeHT UH-
CTUTYLVIOHAIHE u3rpajme EY, nepunncama u cnposobema Mjepa 1 HOMNTHKA, U
jeflHa off TEKOBMHA IIpolieca IeMOKpaTu3alyje MHAYCTPUjcKuX offHoca. Konnent
VHJYCTPUjCKe ieMOKpaTuje je 06yXBaTuo Mmofjeny npodura 1 OATOBOPHOCTH, pe-
JIOBHO KOHCY/ITOBambe PaJHMKA, KONMEeKTMBHO IIperopapame 1 COIMjaHy Aujasor.!

EBporicku conujanHor gujanor je ypeben YroBopoMm o ¢pyHKImoHucamwy EY
(YOEY) y un. 151-156. Tako jga no6ospliaBa yIupasbambe IIyTeM YK/by4Bamba
COLIMja/IHMX ITApTHEPa Ha €BPOIICKOM HUBOY Y Kpeupame ColjijaHe MOIUTUKE Y
obmacTuMa 13 HaJIexXxHOCTH YHuje. Iln/beBn oBe colujanHe IOMUTHKE Cy: 3aI10-
L/baBabe, T00O0/bIIAE PAIHUX YCIOBA, jeJHAK TPETMaH paJHUKa, ofiroBapajyha
colyja/IHa 3allTATA, Pa3BOj /bYACKUX PeCypca y3 BUCOKY U OIPKMBY 3aIIOCTIEHOCT,
6op6a IpoTUB coLVja/THe VICK/BYYeHOCTH 1M colmjaium gujanor (wian 151). Y co-
IIjaJTHOM JIMjasIoTy Y4eCTBYjy IO3HATH COIVjaTHM IapTHEPM Ha HUBOY YHUje.'
CuHIMKaTI 1 yZIpy>Kemba II0C/IoflaBalia YYecTBYjy Y IBOCTPAHOM 1 ca MHCTUTYLMjaMa
EY y TpocTpanom conujamaoM aujanory. Colyjaniny NapTHEPU Cy IpeCcTaB/beHNn
u 'y EBpoIickoM eKOHOMCKOM ¥ conyjaHOM ofbopy (wranl52). [IpxaBe wianure
YHuje Mory nosjepuTy CouyjamHuM IapTHEPUMA OIIYKYy O KOJIEKTMBHOM CIIOpa-
3yMy Ha eBpOIICKOM HUBOY (wiaH 153). [IapTHepu MOry CKIIONNTHU CIIOPA3yM 1
saxtujeBaru of EBponcke Komucuje a ona npennoxu Bujehy nonomeme ogayke o
IPYIMjeHY VIV Ta TIPOBECTY; VIV OTYYMTH Jla He MOTY ITocTihu criopasyM 1 oHpa
Komucnja HacTaBba npunpemy npujensora (wiaH 154).”° ITociuje oBor yroBopa
TOHUJjETU CY, y LM/bY jadarba AMjasora, TpunapTuTHa JeKaapanyja 3a ycijelan
eBPOIICKM coumjanay aujanor (2024) u ITaxT 3a counjanuu anjanor (2025) xkaxko
6u ce mo6osplIaa yIora COLYja/IHUX MapTHEPA Y 0ONMKOBalby TPXKUIITA Paja,
3aIolbaBakba Y COLMja/THNUX ITONUTHKA.

Y npouecy pedopme y 6MBIINM jyrOCTTOBEHCKUM pelyOKaMa KaHAUAATAMA
3a npujem y EY HeonxopHa je XapMOHM3alMja IpaBa y CKIA/ly Ca 3aK/by4YE€HNM

10 B. Bpajuh, ,,Crame mpommca 1 morpebe mpakxce y o6/1actut pagHux ofHoca®, PagHo u coyujanto
ipaso, 6p. 1-3/1997, ctp. 7.

11 J.IIpotuh, ,Couujamuu aujanor u creMIHOCTY OCTBAPYBakba PafiHMX IIPaBa y YIIPaB/bakby
ormazioM y EY*, Pagro u coyujanto apaso, 6p. 2/2022, cTp. 143.

12 EBpomncka kondenepalyja CMHAMKaTa, YHUja MHAYCTpyja EBporncke 3ajemuniie, Yipyxeme
TIOCTIOflABAYKIIX ¥ MHIYCTPUjcKIX KoHdeneparmja Espore, EBporicko yapyxeme 3aHaTCTBa, Ma/mix
u cpenmux npenyseha, EBporncku neHTap jaBHux npegyseha op omuirer eKOHOMCKOT MHTepeca.

13 Vcxop couyjanHor Ayjasora Ha HUBOY EY ¢y ,,ayTOHOMHU criopasyMu‘: 0 pafiy Ha Ja/bUHY
(2002), o cTpecy Ha pagHOM MjecTy (2004), 0 y3HeMMpaBalby ¥ HACU/bY Ha PaJJHOMeE MjecTy
(2007), o yx/pyunBuM TpxxumruMa paga (2010), o akTMBHOM cTapemny Mehyrenepanmjckom
npucrymy (2017) n o gurutanmusanuju (2020).
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CIIOPa3yMOM O CTaOMIM3aLMjI U IPUAPYKUBamy.'* [[p)kaBa KaHAMAAT je Ty>XHa Ja
YCK/TIa/iy 3aKOHOJABCTBO M aIMVHICTPATUBHE KallallUTeTe Ca IPABHMM TEKOBMHAMa
EY."® Ycknahupame pagHor npasa, Kao ¥ [pyryX paHa Ipasa, 0OMYHO IIpaTy HA3
po6seMa, Off KOjMX ce IO 3Ha4ajy Y 3aKOHOJaBHOj Ije/TaTHOCTH MOTY U3/IBOjUTH
po6eMu y Besy ¢ pOpMy/ICambeM 3aKOHOABHE MOJINTIKE, YIIPaB/batbeM IIPOLeCOM
ycknabusarma 1 u3pagom 3akoHa. [Ipo6emu moTuyy off Tora IITO HeKajia M3paja
3aKOHa IT04YMIbe TIpUje Hero LITO je Y JOKyMeHTuMa (GopMy/nncaHa 3aKOHOIABHA
HONUTYIKA 32 ofipeheHe o6macTy iy ce oHa GOpMY/IMILe TeK y TOKY M3pajie 3aKoHa. '°

3a pas/uKy off CBUX APYTUX OMBIINX jyrOCTOBEHCKMX peny0nuka, y bocHu u
Xepuerosunu (bnX) counmjanuu ayjanor OpraHN30BaH je y eHTUTETNMA, a IpeMa
nopjenu HajyIexXHocTn y YctaBy buX (Anekc yeTupu JlejTOHCKOT criopasyma).
EnTuTeTN Cy Ha/I/IeXXHM 3a perynmcame paJjHuX ogHoca. EHTuTeTCKa pajiHa 3a-
KOHOJABCTBA CaJipKe VICTe U C/IMYHe ofipefbe O COIVjaTHOM ujaory.” 3aKoH o
pany y Pery6rmimm Cpnckoj sorujer 2016. ronyae canp>xu feduHuIMje IojMosa
CUHJIVIKAT U ypYKeme MoC/IofiaBala, ypelyje konekTuBHa paBa pajHMKa 1 110-
CTIOfiaBIa, TIpefBuha MHCTUTYLVIOHATHY TPUIIAPTUTHY COLMjaTHM AUjaJIOT Y CAfpXKI
o6aBe3y OHOIIeka 3aKOHA O EKOHOMCKO-COL[VIjaTHOM CaBjeTy.

Y _buX cy cunpgukaTty u yapyskemwe 10ociofilaBalia OpraHu3oBaHu U Jjenyjy y
E€HTUTETVMA KOjI ¥IMajy CBOje IIpaBHE CUCTEME U 3aTO HEMA 3ajeHIYKOT [ie/IoBarba
coLlMjaTHuX MapTHepa.'* Y colmjaTHOM Aujanory y4ecTByjy pelipe3eHTaTiBHa YApY-
JKerba paJIHuKa 1 nocnopasana. OmIyKy o pernpe3eHTaTMBHOCTY HEKOT CHHJMKATa
U yApY»Kema MoCIofjaBala Ha HuBoy Perry6muke CpIicke 1 TpaHe IOHOCY PeCOPHM
MMHUCTap Ha npujennor Oxdopa 3a yrBphuBame penpe3eHTaTuBHOCTH, U TO O
2008. ropune. Ynanosu Op6opa cy O TpUIAPTU3MY NIPEACTABHULIM Pelpe3eHTa-
TUBHUX peny0Ommukux cuupukara (CaBesa cunpukara, Kondenepauuje cunpmkara)
U perpe3eHTaTVBHOTL pelyOIuKor yApy>Kema nocnofasana (Yanje mociogasana).
Ibuxosu npepcraBHMLY Cy 4TaHOBM EKOHOMCKO-COLMja/THOT CaBjeTa.

PernpeseHTaTVBHU colVija/Hu apTHepU Mory ja ce oopare HapopgHoj Ckym-
LWITYHA Y TOKY IIOCTYIIKA JOHOLIEha 3aKOHA KOjJ CY BaKHM 33 paJiHMUKE Y IIOCTIO/Ia-
BIIe, ¥ MOTY IIOZHOCUTH pasHe MHULIMjaTUBe U Npujeyiore ogoopruma CKyIIITHHE
y3 00pa3ojioxkeme 3alITO Cy IPUjeI03) BaXKHY 3a 3allITUTY IIpaBa U MHTepeca
pafgHMKa 1 nocnofasana. ConyjanHy NapTHEPU pUjeTKO Kopucte MoryhHocT u-
pexTHoOr obpahama MHCTUTYIMjaMa BIaCTH, a IIOKa3yjy M Jja HUCY CBjeCHM jaBHOT
yTuiaja tujena u popyma y 4mjeM pajy Y4eCTBYjy IpodecuoHanHa yapyxema,
€KCIIEPTCKe IpyTie ¥ NPeNCTaBHNUIIM aKaJeMCKe 3ajeJHIIIE.

14 K. Mupjauuh, ,,Counjamau aujanor — u3a3oBu y TOKy kpuse, Pagro u coyujanto ipaso, 6p.
1/2013, cTp. 22.

15 CnopasyMm o crabyiMsatyju 1 IpuapyxuBamy EBporckux sajegunua u apxasa wianuna u bocxe
n XepueropuHe normycaH 2008, Ha cHasu of, 2015. ropmHe, 2022. rogyHe CTaTyC KaHANUJATA.

16 K. Mupjanuh, (2014), o. c., cTp. 133.

17  VpehuBarbe MHCTUTYLMOHATHOT TPUIAPTUTHOT COLMjamHOT fujanora y Pemry6muiy Cprickoj
3aI104esIo je ycBajameM pedopMcKor 3akoHa o pany 2000. rogune. IIperxogHy 3aKoH o
pagHUM ogHOCKMa 13 1993. rofnHe, a 4uje je JOHOUIEHhe 03HAYNM/IO HaCTaHAK HOBOT PaIHOT
3aKOHOJIABCTBA, HUje Mao ofipefibe O ToMe.

18 H.Kohl, o. c., cTp. 19.
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3. OBMJBEJXJA COLIMJAJIHOI INJAJIOTA

Hednunnyje nojma conyjanuy gujanor y gomahoj nurepatypu onucyjy u
CHCTeMaTu3yjy OCHOBHa o0m/bexxja fujanora y somaheM, ajm 1 y eBpOIICKOM U
MebhyHaponHOM pagHOM npay. OHe cafjp>ke ofjallberbe yIore KOTeKTUBHMX IIpaBa
pajHMKa U ITOC/IOfABallA, ¥ MHCTUTYTA PaJJHOT IIpaBa y IOCTU3aby ClIopasyma
COLIMja/IHMX ITAPTHEPA U YyBalby PaJHO-COLMjaTHOT MUPA, COLMjaIHEe CUTYPHOCTU
VI COLlMjaTHe paBHOTEXe, Kao IPETIIOCTABKe 3a [PYIITBeHY CTaOMIHOCT. YcIjelan
Aujasor fonprHOCcK oBehamy cTeleHa colyjaTHe CUTYPHOCTH, a moBehaHa co-
IVIjaJIHa CUTYPHOCT IIOTO/Iyje ia/beM YCIIjeIIHOM Bohemy colyjamHor ayjaaora u
yMamery COIMjalHuX TeHsuja."”

3a mocTusame LybeBa je II0CeOHO BaXKaH TPUIIAPTUTHY Aujasor. CounjanHa
PaBHOTEXa KOja je TPUIIAPTUTHO YCIIOCTaB/beHa yBayKaBa IUTyPain3aM MHTepeca U
Mohy BuIlle CMH/IVIKaTa I II0CTIOAABalla, Kao ¥ ayTOHOM)Y, OATOBOPHOCT, KYITYPY
Aujanora u cnpeMHoCT 3a Komrpomuc.” IIpema jennoj on neduHmImja, conyjamram
JMjaJIorT je SPYLITBEHY, IPAaBHY U MHCTUTYIMIOHA/IHMA OKBUP Y KOME C€ OCTBapYjy
KOJIEKTVBHA COLja/THO-€KOHOMCKA IIpaBa 1 bJIMa YCIIOB/bEHM OTHOCH COLVjaTHIX
napTHepa. Kao gpyimrsenn okBup, injanor IpefcTaB/ba CKYIl OJHOCA COLjaTHIX
IapTHEPA, ONpeJije/beHMX COLMja/THOM IIOMUTUKOM ¥ IpuHInuMa 13 KonseHnuumje
6p. 144; Kao IpaBHY OKBYIP, OH IIPeACTaB/ba IIPaBHY IIaT(GOPMY 32 OCTBApPMBAbE
KOJIEKTVBHVIX COLja/THO-eKOHOMCKIIX ITPaBa, 1 OOPHYTO; ¥ Ka0 MHCTUTYIVIOHATHI
OKBUP NOfjpasyMujeBa oiroBapajyhe MHCTUTYIMOHAIHE 11 IIPaBHE MEXaHM3Me U 00-
JIVKe Y OKBMPY U IIpeKo Kojux ce MaHugecryje.” IIpenmer nedpunnmmja cy n o6mmmm
COLMja/IHOT Jyjajiora, KOju ce Pas3nuKyjy IpeMa IpeiMeTy, Y4eCHUIMMA U HUBOY.
TpumapTuTHY ColVjaTHU AUjAJIOT, 32 PA3/IMKY Off OMITAPTUTHOT COLMja/THOT [Vjasiora,
obyxBara Iopey MMTamba U3 PaJHIX OFHOCA, IIMTaba eKOHOMCKE I COLIVjaTHe MO/ -
TUKE, U JpyTa IATamba Koja Cy oBe3aHa ca ApymrseHnM pagoMm. [Ipema MOP, oBaj
[Mjajior YMHe MHTepaKLMja BIajie, IOC/I0aBala i CMH/MKATA, Ka0 paBHOIPABHUX
Y HE3aBMICHMX COLIMja/IHMX ITAPTHEPA KOjJ TPaXKe OfPKMBa pjellerha 3a IUTamba Off
3ajeJHMYKOr MHTEepeca. Y TOM [IMjasIory IPeCTaBHULY BIACTH IMajy y/IOTe jaBHOT
IIOC/IOflaBalla, MEAMjaTOPA U perynaTopa i1janora, JOK OpraHusalyje pagHmuKa 1 Iocyo-
JIaBalja yBYjeK y4eCTBYjy Kao pPaBHOIIPABHY IIAPTHEPY YNjUM ce CTaBOBMMa NocBehyje
HOfljeHAKA MaXKba. TPUITAPTUTHY COLMja/THY AMja/IOT He MOXKe Ce M3jeJHAYNTH ca
APYTUM OO/MMIIMMa Ayjaiora. Y TPUIAPTUTHOM COLIMjATHOM JMjasiory y4eCTBY]Y, IOpeR
IIpeZICTaBHMKA CUHIMKATA, TOCTI0faBalia ¥ MHCTUTYILVja B/IACTY, U JPYTY YYE€CHULIN,
Ha ITpyMjep, IpeCcTaBHMUIM HEB/IAIMHNX OpraHM3aluja. 3a pasnuKy of IpUCTyIia 10
KOMe Cy TIpefiMeT ypehrBarma caMo OMIapTUTHY 1 TPUNIAPTUTHY COLMjaTHY AMjasIor,
MY/ITUIIAPTUTHY (BULIECTPAHM) AMjajIor y KOMe YYeCTBYjy U OpraHM3alyje 13 MBI
HOT CEKTOpa HUje KOJI HacC IIpeAMET PaJHOIIPaBHOI 3aKOHOJABCTBA.

19  C.Jlakuuesuh, ,Colujantn gujaaor — GUBMIM3ALN]CKU METOf, ypehyuBama colyjamHux mpasa’,
Pagto u coyujano ipaso, 6p. 1/2011, ctp. 56.

20  b.Jlybappa, PagHo tipaso, paciipasa o gociliojanciziseHom pagy u coyujantom gujanoiy, IlpaBan
cdakynrer YuuBepsutera y Beorpany, Beorpap, 2013, cTp. 46.

21 II. Joanosuh, PagHo ipaso, IlpaBuu dakynrer y HoBom Cany, Hosu Cap, 2018, cTp. 409.
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360r nuBep3nduKanyje eKOHOMCKIX J COIMja/IHUX MMTama KojuMa ce 6aBe
COLVja/THY TTAKTOBY, OHY He TIPeCTaBIbajy CaMo JOTOBOP COLMja/THMX MapTHepa, Beh
YK/bY4Yjy ¥ CIIEKTap APYIITBEHNX OpraHyusanyja. JIpymTBeH IaKTOBa IIOKPUBAjy
€KOHOMCKa 1 COLIMja/IHa IINTakba, U TAKO Ce IOCTVDKE IMPU JPYLITBEHN KOMIIPOMIC.

3a ycmjex coLujaIHoT Aujajiora Hyje TOBO/bHA CaMO aKTVBHOCT, TOTpeOHa je 1
HaMjepa Jla Ce y3 CHary apryMeHara yBa)kaBa Pas/IM4uTOCT MHTEPECa, IOIITOBAbEM
[IEMOKpPATCKe KyAType AMjaiora i JeMOKpaTCKe MOMUTIYKE KY/ITYpe, a Koja IIofipasy-
MujeBa J1a BIACT COLMja/IHe IapTHEPe JOKMB/baBa Kao paBHOIIPaBHe. Y CIy4ajy Kaja
IIpeoB/IajiaBa HeOCTaTak MelycoOHOr yBaXkaBama U BO/be 3a KOHCEH3YCOM, THjeria 3a
COLIVja/THM [MjajIoT ¥ KOJIEKTMBHO IIPETOBaparbe IMajy KOHCYITAaT/BHY 3HA4aj i MaHM-
decranyony ynory. Y o6/1acTy COLjaTHOT [iMjaiora U jajbe Cy pYMjeTHe c1abocTu
U3 IIPETXOMIHOT IIEPOJiA KOje Ce OFHOCE Ha 3aHEMap/bIBY Y/IOTY COLMja/IHMX IIapTHEPA
y IpoLecMa Kpenparba jaBHIX IOUTHKA, ¥ HEJOBO/bHO pa3BMjeHM KalaluTeTn
IapTHepa 3a KOMeKTUBHO IIPEroBapambe, HAPOUNTO Y IPMBATHOM CEeKTOPY.* YIIpKOC
HAIIPETKY y U3Tpajiibyl MHCTUTYLVja COLMjaTHOT [IVIja/IOTa, OHE VIMAjy OTPaHMYEH YTUIIR]
Ha IIpollece Kpeypama IOo/IUTIKA 1 3akoHa. HuBo nosjeperma Meby TpunmaprutHuM
aKTepyMa COLMja/THOT JIMjaJIora je Ha HMCKOM HUBOY. Y HEKUM C/Iy4yajeBMMa, Blaja
He pasyMuje y HOTIIYyHOCTH CBOjy y/IOTY Kao (armmmnTaTopa, mpy»kaola HOApIIKe 1
rapaHuuje 3a CTBapHU COLMja/IHM AVjajIor, a COLMja/IHU ITapTHEPYU CYMIbajy y CIIO-
COOHOCT BrIajie la 06aB/ba 0By yory. ColyjagHyM ITapTHepUMa HeoCTaje IoTpeOHa
OpraHmsanyoHa MHGPACTPYKTypa. YIIPKOC HAIIPeTKY, YCIjeIIHOCT COLYja/THOT fivja-
JI0Ta U KOJIEKTVBHOT IIperoBapama 0 TeMaMa Koja Cy II0Be3aHa Ca 3aKOHOM O pajly U
HONMMTHMKAMa TP>KUIITA pajia OBeJieHa je y muTame Ha anagHom bankany.”

4. EKOHOMCKO-COUVJAJIHU CABJET

ExoHOMCKO-cOoLijaiHM CaBjeT je yBelleH Y KONeKTUBHE PajiHe OfIHOCE Y OKBUPY
pecdopMe pafiHOT ITpaBa, y HaMjepy Ia ce YCIOCTaBU MHCTUTYL[MOHATHA TPUIIAp-
TUTHMU COLIMja/IHN AMjaior.

CasjeT je TPUIIAPTUTHO THjE/IO YNje WIAHOBE Kao MpeCTaBHIKe OMpajy colyja-
HJ [TAPTHEPH 110 NIPABIITY, CpasMjepHO Opojy pajjHMKa U IIOC/IOfaBaLia KOjI CY BVIXOBU
y1aHOB). HeloBo/baH HUBO ITypann3Ma KOJ, CMH/IMKATA U APy Kerba MOC/IoaBLa
IIOKasyje M TO LITO jOII HUje NPUMjeeHO IPAaBIJIO JJa CUHIMKATY U YAPYKera I10-
cnofaBana ca Hajeehum 6pojeM pajiHMKa 1 ITOCTIOfAaBalia MUMEHY]Y 110 jeJHOT WIaHa,
aKo II0CTOje BUILE Off TPY peNpe3eHTaTVBHA CUHMKATA VU YA PY>Kerba I0C/IoaBala

22 b. Yppmapesuh, ,,Couujaman gujanory Peny6mmiy Cpoyjy — TPEHYTHO CTarbe M HepCIeKTUBe
Pagno u coyujanno iipaso, 6p. 1/2024, ctp. 37.

23 Msejewsitiaj o ipouyjeru ciliarba eKOHOMCKO-coyujantux eujeha na 3atiagnom Banxamny, Meby-
HapojiHa opraHmsanyja paga, Kenesa, 2017, ctp. 5.

24 ExoHOMCKO-conujanHyu casjet Perry6mike CpIicke OCHOBAH CIIOPa3yMOM COL{Mja/IHUX IIapTHepa
1997, a 6mke ypebhen 3akonom o ExoHoMcko-counjantnom casjery 2008. rogune. Coryjanto-
-eKOHOMCKM caBeT Peny6rmke Cp6uje ocHoBaH je 2001. roguHe criopasyMoM, a 6mxe ypehen
3axoHoM o ColnjaTHO-eKOHOMCKOM caBjeTy u3 2004. roguHe.
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Ha peny0/makoM H1Boy.”> OUNIIeSHO, YCIIOCTaB/bambe INTypaai3Ma ¥ KOHKYpeHIyje
Ha CTpaHM COLMja/IHVIX IIApPTHEPa je IIOCTEIEH, AYTOTPajaH U HEN3BjeCTaH MPOoLieC.

Y CagjeTy ce BOAM AMjasior O pa3HMM TeMaMma U3 paJiHUX OFHOCA U 06acTu
pajia, Kao LITO Cy: IIpaBa U MOJIOKA]j cybjekaTa paHUX OfHOCA, KOJIEKTMBHO IIPero-
Bapambe, Me)yHapOIHM CTaHApAM pajia, eBPOIICKY CTAHAPAN Pajia, 3alOLIbaBakbe,
3alITUTA PaJHe M XKMBOTHE CPEMHE, MUPHO pjelllaBaibe paJHUX CIIOPOBa, EKOHOM-
CKV U COLIMIjaJTHM Pa3Boj, n300p apOuTapa, MUpuTe/ba U THjeNa 3a IIOCpeoBambe y
MMPHOM pjelllaBaiby pafHUX CIIOPOBa IIPe], ar€HIjOM UTH,

Baxny HopmaTuBHy ynory CasjeTy faje IPaBUIO Jla C€ TPaXKu HEroBO MI-
IUbEEbE O HAL[PTY MU IPYjeIoTy 3aKOHA W/IM APYTOT IIpomyca Koju ypebyjy nmpasa
pajiHuKa 1 OC/I0fjaBala, y3 MOryhHOCT fja JocTaBe MUILIbelbe BIaM Kajla HeMa
HJ CaI7IaCHOCTY HM OJTOBOpA HaJIJIEKHOT MMHMICTAPCTBA. Tako, 3aKOHOJABCTBO
BehuHe 3emaspa Ha 3amagHoM baskaHy o6aBe3syje Bafy ia TpaKy MUIUBEbE NN
HpenopyKy EKOHOMCKO-COLMja/THOT caBjeTa O HaLllpTy WK NIPUjelJIory 3aKOHA U
HONMTUKAMa KOje Cy Yy OKBUPY HajuiexxHocTy CaBjeTa, ajim He MOCTOj! YCIIOCTa-
B/bEHa IIpaKca MOLITOBaba OBOr IpaBuIa. Y BehuHM cryyajeBa He IOCTOjU HI
VHCTUTYLMOHA/IM30BaHM MEXaHM3aM 32 MOHUTOPMHT aKIMja IIOC/INje IPEeropyKe.
[TpubmmxuO 50% Off YCBOjeHNX IIpMjefiiora 3aKOHa Koju normnazajy mog Casjer je
npeaMeT JucKycuje of crpane CasjeTa, a IPUTOM YIAHOBM ITap/IaMEHTA M OIIITA
jaBHOCT 4eCTO HUCY CBjeCHM MUIIIberba 1 mpernopyka Casjera.” IIpo6nemn y mpu-
MjeHU 3aKOHA CTBOPEHUX 0e3 COLMja/THOT AMjaiora I0Ka3yjy fia je Ayjaior BaykaH
U Ia ce He MO>Ke M30CTAaBUTH. Y INUTaIby Cy 3aKOHU 4uje ce ofipefde IpuMjemyjy
TjeMMMIYHO, a KOjJ CY BULIE ITyTa MUjebaH UM CY 3aMUjeHeHY HOBYM 3aKOHOM Y
KPaTKOM BPEMEHY, a 3a UMjy IPUMjeHy MHCTUTYILUje BIACTU ¥ COLMjaTHM TAPTHEPYU
HIICY IPUIIPeM/beHMN WM TTIOCTOje APYTH Pas3nosn Koju HOBOfie [0 ,,Cykoba nsmeby
HOPMATUBHOT U cTBapHOr.” ColMja/HM [UjajIor y POLeCy SOHOIIeHha 3aKOHA
3aCHMUBA Ce Ha CIMYHMM IIPETIIOCTaBKaMa Kao IIPOoLeC CTBapamba IpaBa: TPaXKu
ce Jla MapTHePU I03HAjy €eKOHOMCKY, COLujaIHy i ofpebeny npyry mocebny
HIOJINTHKY, Ja pa3yMujy eKOHOMCKe, COLiMjajTHe U pyTe ApyIITBeHe IpobieMe, fa
TIOIITY]jy IeMOKpaTCKe MpoIlefiype ¥ HaJ/IeXKHOCT MHCTUTYIja BIacTu.”

Couujanuy napTHepH, 0 IPaBUITy, HUCY CIPEMHH 33 JIOKA/IHY COLMjaTHI
AVjasior U 3aTO M30CTaje popMupame OBUX CaBjeTa y jeiMHNIIIaMa JIOKaTHe CaMo-
yIIpaBe, MaKo je TO IIyT Ka MPeXI CaBjeTa ¥ Ha4MH Jja ce CIpujedn cBobheme cBer
COLIMjaTHOT AMjasiora Ha jefaH HUBO. CactaB, GopMupame U IjeJIOKPYT IOKATHOT
caBjeTa cy mpefMeT ypehnBama criopasyma colujasHUX IapTHepa MU aKTa OpraHa
Y jeBVIHMLIN JIOKa/IHE CaMOYyIIpaBe.

AHanusa ynore EKOHOMCKO-cOLIMja/THOT caBjeTa II0Kasyje [ja COLMjaJTHO
IapPTHEPCTBO jOII YBjeK /IMa OTpaHMYeH 00MM M JOMET YTUIAja U [ja He MOXKe 3a-
MUjeHUTH Apyre HepocTajyhe 06/MKe TapTHEPCTBA WK [PYLITBEHOT [jUjajiora y

25 YnaH 6. 3akoHa 0 ExoHOMCKO-COLjaTHOM caBjeTy, ,,Cnyx6enu rmacauk PCY 6p. 110/08 u
91/17.

26 Mebynaponna opranusanuja paga, o. c., ctp. 15.

27 K. Mupjauuh, ,IIpeTmnocraBke 3a corujanuu gujanor, IIpasqa pujeu, 6p. 35/2013, ctp. 573.

28 K. Mumpjannmh (2013), o. c., cTp. 31.
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IpoleCy IpOMjeHe IPYLITBEHOT IOPETKa, /Iy U TO Jia Ta IPYru oO/IMLy Aujaiora
He MOry 3aMjeHnTI.” HeoBo/baH TpUIAPTUTHY COLMjA/THY AUjasIOT je TIOCTbefuIia
HeypehuBama 1 HelocTaTKa MeXaHM3Ma 32 KOOPAMHALIN]Y, a/li ¥ HEIIOCTOjamba
BOJbE YUECHUKA Y IUjaJIOTy Aa IIOCTUTHY CIIOPa3yM KOMIIPOMMCOM. Y CIIy4ajy fa
HACTYIM 3aCTOj VIN IUCKOHTUHYNTET y AjenoBamy CaBjeTa, IOCTaB/ba Ce MIUTalbe
ypebuBama kBamdrkoBaHe BehnHe 3a ofyIydrBame 0 BOXHIM NUTABIMA.

5. YYEOI'RE PAIHVKA Y YIIPAB/bAILY ITPEJY3EREM

Yuemha (mapruunmnanyja) pagHuka y yrpasbamy npefysehem obyxsara nH-
(dopMicarbe, KOHCYITOBambe Y CAOTyYMBabe pagHnka. OHa je u3pas eMOKpaTu-
3alMje MTHAYCTPUjCKMX OIHOCA U CYLITHHA COLjaTHOT Ayjanora. OBY OIHOCK MMajy
HIO/INTIYKE, EKOHOMCKe, COLMja/IHe, IIPaBHe M IICUXOJIOMIKe acleKTe Vi ap TUIIUITAIja
je BUIIeAMMEH3MOHA/IaH U [UHAMI4YaH npotec.” 3a yuernhe pafiHiKa y yIpap/bamby
KOPUCTY Ce HM3 TepMUHa: ,ydelnhe y yIpap/bamy ', ,ydelhe y ofryanBamy", ,,iH-
LyCTpUjCKa JeMOKpaTHja®, ,,eKOHOMCKa IeMOKpartuja‘, ,pafiHu4Ka KOHTporna“, uTH. ™
Yuemhe y ynpas/pamy npenysehem nmocrike ce mpeko n3abpaHmx mpecTaBHMUKA,
caBjeTa paJHUKa U CUH/IVIKAHVX IpefcTaBHMKA. Pa3nukyjy ce ydyenrhe samocinennx
Y y’KeM CMICITY, KOje UiHe pas/IN4nTy MHCTUTYIVIOHATHY OOININ YK/bYIMBabha Y
OflTyuMBaIbe O MUTambMMa y 00/1acTit pajia, u yderhe y ynpasspamy npenysehem
(caBjeT 3aIOCTIEHNX, AMPEKTHO ydelnrhe MpefCTABHIKA Y OPTaHMMa YIIpaB/bamba I
HaJ[30pa KOJi IIPMBPENHOT APYINTBA). Ydenrhe 3aoCceHNX y IpPeM CMUCITY 03-
HayaBa cBe O0/IVIKe MHCTUTYIMOHAITHOT U HepopmasHor ydenrha y ofnyunBamy. >

MOP u EY noznpskasajy yuemhe pagHmKa y yIpas/bamby, HApOINTO MHPOPMIU-
came 1 KOHCY/ITOBabe pajjHMKA.

MOP je c qubeM fa 3alITUTH CTATyC 3aII0C/IEHNX yBe/a Y KOHBEHIMje IIPaBO
3aII0C/IeHNX Ha MapTULMIIAL]Y, aJIi O TOMe Huje JOHUjea IT0ceOHy KOHBEHIIN]Y.
ITpaBo Ha MHQOpMIMCabe ¥ KOHCY/ITOBame IIpeACcTaBHIKA 3aII0CIEHNUX je Mjepa
3alITUTe pafHMKA y CIy4ajy KONMeKTUBHMX OTKa3a nmpema KouseHuuju 6p. 158 o
packupy papgHor ogHoca (1982). Y Kousennuja 6p. 155 o 6e36jefHOCTY ¥ 3aIITUTH
3OpaB/ba Ha pany u pagHoj cpepnuu (1981) nmpensubeHo je mpaBo npefcTaBHUKA
3aIlOCTIEHNX U 3aII0C/ICHNX Ha capafiiby ca nocinopasueM. Y Ipenopyiu 6p. 94.
(1952) ucrakHyra je moTpeba KOHCYITOBamba U capaimbe I0CIofaBala i pajHIKa
y CTBapyMa Off 3aje[lHNYKOr MHTepeca Koje HICy obyxBaheHe KONEKTMBHIM IIpe-
rOBOPMMA VI Y CTBapUMa Koje ce He pjelllaBajy myTeM APYruX MeXaHu3ama y

29 7. Mirjanié, Social partnership challengend by crisis. Capitalism in tran sition. The 3rd International
Scientific Conference, Belgrade, 2012, ctp. 543.

30 P. Bpkosuh, 3. Mapkosuh, ,KoncyrroBamwe u nubopmucame pafHUUKNX IPEACTaBHUKA Y
KOJIEKTVBHYVIM IIPEroBOpyMa — 3aKOHOJaBHM OKBMP 1 TIpakca’, PagHo u coyujanto ipaso, 6p.
2/2023, ctp. 39.

31 [II. Josanosuh, ,,Yuemhe 3anocnenux y ynpaemamwy npenysehem®, Pagro u coyujanmo ipaso,
6p. 1-2/1998, ctp. 34.

32 b.lllyupepuh, Jb. Koauesuh, PagHo ipaso, Cryx6enn rmacHux , beorpag, 2019, cp. 440.
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Besu ca ypehrBameM paHIX OfHOCA, KA0 1 [ja TaKBe OJHOCE Tpeba IMOoACTULATI
3aKOHMMa ¥ IIPOINCYMA KOjyMa 61 ce YBOAMIIA THjena 3a capafiby u oapehnsann
IJIXOB OMalIaj, pYHKIVje, CTPYKTYpa U MEeTOLM paja.>

Y EY maprunmmanyja ce mupy AeTUCTATUBHO U GaKTUUIKN. Y TOCTIebe ABMje
IeleHuje JOLIO je o jadara MapTUIyIanyje y ,eBpOIICKMM KOMIIaHujaMa ™ 1 Ha
TepUTOPUjaTHUM HUBOMMA Y Ap>KaBaMa WwiaHNUIaMa (y 061Ky colmjamHo-eKo-
HOMCKUX caBjera). [IpaBo Ha ,,JIHpopMucame, KOHCYITOBambE U AP TULUIIALIV]Y
3aIl0C/IEHUX  CBPCTAHO je y jeflHO Of ABaHaeCT 6a3MYHNX IIpaBa rapaHTOBAHUX Y
[ToBe/py 0 OCHOBHUM ITpaBUMa pagHuKa EBporcke 3ajenuuiie (1989) (tauka 17).
Y IloBesu 0 ocHoBuMM npasuma y EY (2000), y wiany 27 rapaHTyje ce IIpaBo 3a-
IIOC/IEHNX V1 IbVIXOBYX IIPefiCTaBHMKA Ha MHGOPMICatbe 11 61aroBpeMeHO KOHCYIITO-
Bame, Ha ofgrosapajyhum Husouma. EY je gonujena Iupexrusy 6p. 2002/14/EK
KOjOM Ce YCIIOCTaB/ba OIIIITY OKBMP IpaBa Ha MHPOPMICalbe 1 KOHCY/ITOBambe Ha
CTa/THOj OCHOBM Y Ip’)KaBaMa 4/IaHM1laMa, KOjU Ce OfJHOCE Ha:

1) nadopManyje 0 eKOHOMCKOM CTamby I ITepCIIeKTIBaMa pasBoja y mpenysehy
VIV TIOTOHY, 2) nHQpOpMaluje 1 KOHCY/ITallje O CTawby, CTPYKTYpu 1 Moryhem pa-
3BOjy paJjHIX OfHOCA Y Ipeny3ehy miy Iorony 1 Mepy Koja MOXe fia ce Ofipasy Ha
pajgHe ofHOCe, 3) nHbOpManMje 1 KOHCY/ITaIyje 0 OfIyKaMa Koje MOTY fia TOBeIy
10 3HAYAjHUjMX IIPOMjeHa y pajy, OpraHU3alMj|i pajia UM yTOBOPHIM obaBe3ama
(4maH 4. Tauka 2).%

@DyHKLMja caBjeTa pafHMKA je Ja IITUTU M IPOMOBMILIE MHTEpece paIHNKA
Kox mocnogasua. Haunu n36opa, cacras, opnanrhema 1 [pyra miTama y Be3n ca
YCIOCTaB/babeM 1 PAJIOM CaBjeTa pajHUKaA Cy IIpefiMeT 3aKOHa O CaBjeTy pajHMKa. >
Y oBOM 3aKoHYy je npuxBaheH beMadyKy MOJieNT II0 KOMe CY YWIAHOBM CaBjeTa caMo
n3abpaHy IpefCcTaBHUIM PATHMKA, A IT0 KOME je CaBjeT OIBOjeH Off CMHAMKATA.

Yryhusame nocnofaBIy MuIIUbeba VM IIPUje//Iora Off CTPaHe caBjeTa O ToMe
KaKo ce MOTy IT00O/bIIaTy YCIOBY Pajia ¥ paBa PajjHMUKA je 3HAYajHO, MaKO Huje
o6aBesHo 3a mocnofiaBa. [Ipnbaspame MUIIbeba HIje ,ITyka dopManHocT, Beh
YCTIOB 3a JlOHOIIee ofipel)eHIx ofTyKa MocIofaBIa, a ITO JOIPMHOCHK JOHOLIEY
IpaBIYHMX OJTyKa Koje he 61Ty HOBO/bHO IETUTUMHE JIa MX ITPUXBaTe 3aII0CTIeHN
¥ IbMIXOBMU TIPeACTaBHUIIN. >

MoryhHocT pagHuka a popMupajy caBjeTe Kof IIOCTIOABIIA KOjU 3aII0Lba-
Bajy onpeheny MuHMMamHN 6poj pafjHMKa Huje yCIIjelHo peanusoBaHa. CapjeTn
pajiHuKa Cy MapruHaiaH oOnmk ydyenrha pagHMKa y ynpasbamy y npenysehy, a
IITO YKa3yje /ja pafHULV HACY IIPUXBATIIIN Taj 0OIMK MHYCTPUjCKe AeMOKparwje.
Counjamam ujaor je Hepa3BMjeH U CTOTa LITO COLMja/IHU TApTHEPU U [ipKaBa joIl

33 . Ipy6emuh, Caspemene ilieHgeHyuje y paseojy ipasa 3aiiocneHuxa Ha Hapiliuyuiayusy,
IOKTOpCKa fiucepranuja ofgdpameHa Ha IIpaBHoM dakynrery YHusepsutera y bamoj Jyun,
2016, cTp. 137.

34 C.Jamapesuh, ,XapMmoHusaiuja npasa u npaxce y 061acty nmapTuiymnanyje 3aoceHnx —
Cp6uja 1 EY, 360pnux pagosa IpasHoi paxynitieitia y Hosom Cagy, 6p. 3/2011, ctp. 387-388.

35 3akoH 0 caBjeTMMa pajHUKa, ,Ciy>k6enn racHuk Pemy6mke Cprcke, 6poj 26/01.

36 Jb. KoBauesnuh, ,,EBporncky pagHonpaBHy cTaHAApAy 0 00aBjellTaBamy M KOHCY/ITOBAbY 3a-
HOC/IeHNX Y IPUBPEJHUM ApyLITBMMA', [Ipaso u ipuspega, 6p. 7-9/2019, ctp. 651.
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HIICY CXBaTWIN IPEJHOCTH ycaIyallaBamba CyIPOTCTaB/beHNX NHTepeca y 06ma-
CTM pafiHMX OffHOCA ITyTeM IIapTULMIIALMje, Y OMHOCY Ha MOTYRHOCT pjeliaBama
CIIOpOBa LITPajKOBMMA VU APYTYM IIPUTHCIUIMA. Y

IleHTpanHO MMUTame y Be3y ¢ popMuUpameM I [ije/IOBabeM CaBjeTa je OfHOC
CHHJIMKATa I CaBjeTa 3anocnennx. CaBjeTn 3aoC/IeHnX ce 4eCTO JOXKMB/baBajy Kao
CPEeZICTBO 3a IIOApMBabe Y/IOTe CMHAMKATA Y Ipenysehy, u cMHuKaTy ce IpOTHBe
IBIIXOBOM YCIIOCTaB/bakby, CMaTpajyhn ma cy konkypenTn.” I[logaTak ga HeocTajy
y IPMBAaTHOM CEKTOPY y MICTO BpUjeMe U KOJIIEKTMBHI YTOBOPY U CaBjeTy PaJHIKa
II0Ka3yje KaKo je IMpuMjeHa ofipefoy 0 KOJTeKTUBHIM IIPeroBopyMa IoBe3aHa ca
IPUMjeHOM OfipefOy Koje ce OHOCe Ha caBjeTe paJHIKa.

6. 3AKJbYYAK

Tox pasBoja, 06uM 1 cafip>kaj COLVjaTHOT IVja/Iora y HapeHUM TOfAHaMa KO
HAcC HUje M3BjeCTaH, MaKOo IIOCTOj! TPeH[ pa3Boja gujanora. Passoj conujamHor auja-
JIoTa y IIPETXOHOM BpeMeHY IOKa3yje KaKo ce MOXKe O4eKMBaTy 0/1aro 11 MoCTeNneHo
1060/bIIIAbE YCIjeLTHOCTH U e(pUKACHOCTY BUIIIE OUIIAPTUTHOT, @ Makbe TPUIIAPTUTHOT
nujanora. CUHAMKATY MMajy IToceb6aH MHTepeC 3a pa3Boj TPUIIAPTUTHOT AVjaiora
3aTO LITO CMAaTPajy KAKO je TO HajIIOBO/bHM)jY OO/IMK COLMja/THOT [yijajiora 3a 3all-
TUTY [IpaBa U NHTepeca PaIHNKa, Y OKOTHOCTUMA KpY3He I7I00aTHe Y PeTMOHa/THe
eKOHOMCKe CUTYallyje, pacTa COLVIja/THUX pas/nKa, Kao 1 nosehama npocjeunnx
TOZIVIHA CTAPOCTY PaJjHIUKA, Opoja KOPUCHMKA CTaPOCHMX IIeH3Mja M MambKa pafiH1Ka
Ha TPXKMIITY Pajia, yC/bef PAMaTUIHO HeMOBO/bHE fieMorpadcke cUTyaluje.

Conyjanay napTHepy, Kajla HACTYIIM 3aCTOj VUIM AMCKOHTMHYUTET JVjasiora,
Jiajy 1O IIPaBIIIY ObjallImberse [0 KOMe Cy pas3fiosy 3acToja WM AUCKOHTVHYUTETa Ha
CTpaHM APYTOT COLVjATHOT TAPTHEPA, YMjeCTO IpelM3HUX 00jalllberha WIaHOBUMA
U jABHOCTHU O y3pOLMMa U IIOC/beauIjaMa.

Hacynpor 3aHeMapeHOM MH(POpPMICaY, MHTEPHET U PYTY HOCTYITHU MeViju
Jiajy MOTYRHOCT coluja/HiM IIapTHepyMa Jja PeOBHO 1 TAYHO 00aBjellTaBajy cBoje
YTAHOBE 11 OCTaJIe PA/IHMKe U TI0CTIOfABIIe O CTBAPHMM IIPO6/IeMIMa Y TOKY AMjasiora.
To ykasyje fa Hije Ipeno3HaT 3Ha4aj jaBHE PacIpaBe U MOAPILIKe 3a KOHTUHYMPaH!
JIVIjaJIor, KOjU Cy BayKHM 3a 4yBalbe EKOHOMCKO-COLIMja/THOT MMPa U 3a IIOCTENEHY pea-
IU3aLVjy YHUBEp3aJIHe Te)XXIbe Ka BeheM CTeleHy colyjaiHe Ipasjie Y APYLITBY. JaBHOCT
je IoceOHO 3aMHTepecoOBaHa 3a MCXOJ, TPUIIAPTUTHOT /IVjaJIora aKo je TeMa Jyjaora
M3HOC II/IaTe U MMHMMAJTHE I/IaTe, a 3a OCTajle TeMe He II0Kasyje OYeKMBaHy IHTEPEC.

Y cTpy4HOj jaBHOCTHM Ce Buiile Boiu pOpMajIHa paclpaBa 0 HOPMAaTHBHYIM IIpe-
TIIOCTaBKaMa 3a IMjasIor YMjeCTO paclipaBe O IPaBHOj IPUPOAY COLVjaTHOT AMjaIora,
capajimI U NToBjepemy usMeby cuHaMKara u yapyxemwa nocnogasana. Conmjan-
HJ ITApTHePY IPeBUIIe YeCTO MT0Ka3yjy MamaK BO/be U CHOCOOHOCTH 32 [VjasIor.

37  C.Jamapesnh, ,Ilaprununanuja npema npasanm craugapauma MOP, EY u Cp6uje®, Pagro u
coyujanto iipaso, 2009. crp. 81.

38 P Bpxosuh, b. Yppapesuh, PagHo tipaso ca enemenitiuma coyujantol ipasa, Ciry>x6eHH INTacHUK,
beorpag, 2020. cTp. 334.
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Y norneny ogHOCa MHCTUTYLMja BIACTY IIPEMa JPYTUM Y4eCHUIMIMA COLIMjaTHOT
Jyjajziora HefoCTaje IPUCTYII KOjU YBaXKaBa [ja Cy COLMja/IHM MapTHEPU NPENCTaB-
HUILY IPYIITBEHMX K/Iaca YMjy je KOMIIPOMIC BayKaH 3a OIP>KVB IPYIITBEHY Pa3Boj.

IIpeysumame Mel)yHapOTHNUX U €BPOIICKUX CTAaH/AP/A pajia Koji ce OHOCe Ha
KOJIEKTVBHA IIPaBa PaJjHMKA U IIOC/IOfABALIA, KA0 M HEIIOCPENHO MM IIOCPENHO Ha
COLIMja/THY IMjaIorT, yTH4e Ha Mo6o/bIIabe 3aKOHCKNX ofipefiaba peleBaHTHNUX 32
COLMja/THY [IMjajIoT, MaKo M3ITIefa fla Bakehe pasiHO 3aKOHOAABCTBO IPY>Ka OKBYP
3a yCIjenIas COlMjaIHy AVjaior.
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SOCIAL DIALOGUE BETWEEN THE NORMATIVE
AND THE REAL

Summary

The discrepancy between the legal provisions on social dialogue and the
actual state of affairs has been a subject of research ever since the emergence of
tripartite social dialogue at the beginning of this century. Our labour legislation
has incorporated ILO and EU labour standards pertaining to social dialogue,
which in turn foster its development. The slow and uncertain progress of social
dialogue is primarily a consequence of the lack of pluralism and the limited
capacity for dialogue on the part of social partners. The paper argues that the
harmonisation of domestic labour law with EU law is of greater significance
than participation in the European social dialogue.

Keywords: social dialogue, social partners, workers’ participation, economic
and social council
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[Inrame xapMoHM3aIyje oBUX cepa OO0 je Ha 3HAYAjy pa3BojeM HOBUX OO/IVKa
paja, jayareM KOHIENTa COLyjaiHe Ap)KaBe ¥ IIOPACTOM CTaH/ap/ia 3allTUTeE Jby/I-
CKMX IIPaBa, HAPOUNUTO y 06/IACTY PAaBHOIIPABHOCTY II0JIOBA M 3AIITUTE IOPOJIIE.

EBporncka yHuja je mpernosHasna BayKHOCT OBe TeMe IoHowemeM [TupekTube
(EY) 2019/1158 o paBHOTeXM U3Mel)y ITOC/IOBHOT 1 IPYBATHOT )XMBOTA POAUTE/bA U
HeroBarerba (Y la/beM TeKCTY: [lupeKTuBa), KojoM ce yBOofie MMHIMATHN CTaH/[apan
y TIOITIefly OfiCYCTaBa ca paja, GIeKCMOMITHIX 00/IMKa 3aII0C/Ieha M 3aIITUTE O
BUCKpUMMHALMje.

Penry6mmxa Cp6uja, kao fp>kaBa KaHAMIAT 32 WIAHCTBO Y EBpoIickoj yHuju,
HaJIasy ce IpeJ M3a30BOM Jla CBOj€ 3aKOHOZIABCTBO Y IIPAKCY YCK/Ia[M Ca €BPOIICKUM
cranpapauma. Paro npaso Cp6uje Beh nosuaje onpehene nucruryre koju omoryha-
Bajy 3aIl0C/IEHMIMA OCTBApUBalbe IIPaBa y BE3Y Ca POAUTE/bCTBOM, HETOM Y/IaHOBA
nopopuite 1 GpraekcubuHMjuM ob6mimma pazga. MebyTum, npaxca mokasyje fia je
nocTojehy HOpMaTUBHM OKBMP 4eCTO pparMeHTapaH U HeJOBO/bHO Ipuiarohexn
caBpeMeHMM IoTpebaMa 3aMoC/IeHNX, IITO OTBApa IPOCTOP 3a KPUTWYKY aHA/IN3Y
U pasMaTpame MoryhHocTy ycknahnBama ca 3axteBuma [lupekTuse.

Llwp oBor paja jecte fa, monasehu of aHanmM3e MHCTUTYTA cafip>KaHuX y In-
PeKTMBY, aHaMM3Mpa Y K0joj Mepu IpaBHU okBUp Peny6nuke Cpbuje omoryhasa
3amoc/ieHnMa euKacHo ycknahBame IpMBaTHOT 1 TOCTIOBHOT XMBOTA, Kao 1 Jia
yKa)Ke Ha IIpaBHe ITPasHMHE U 13a30B€ KOji CTOje IpeJ; 3aKOHOJABLEM Y IIPOLECy
€BPOIICKUX MHTeTpalyja.

2. IMPEKTUBA (EY) 2019/1158 O PABHOTEXMN
M3METRY [IOCJIOBHOT U IIPMBATHOT JXMBOTA
POIOUTEI/bA Y1 HETOBATE/bA

Hupexrtusa (EY) 2019/1158 op 20. jyHa 2019. roguHe o paBHOTeXM u3Mebhy
HIOCTIOBHOT ¥ IIPYIBATHOT )KMBOTA POJIUTE/ba 1 HErOBaTe/ba' II0CTaB/ba MUHVIMA/IHE
3aXTeBe Y Be3l Ca OfICYCTBOBAbEM Ca I0C/Ia 300T POLUTE/bCTBA, KA0 1 y IOI/IeAY Mpy-
XKamwa UCTUX MOTryhHOCTM MyIIKapiyMa u xxeHama. Llvp fupekTuBe je fa omaxira
HOpOJVIIaMa y3MMame OACYCTBA € IIOCTa 1 oMoryhy M npucTyn ¢prekcuoyIHIM
pagHuM ycrnoBruma. CaMuM THM, OHa 611 Tpebaio fia fonpuHece nosehamy creneHa
3aII0C/IEHOCTM JKeHa U €KOHOMCKOj cTabmIHOCTH nopoanna.? [Jupektusa yBopn
HIM3 3aKOHOJIaBHIUX U CTPATeLIKMX Mepa, Tj. Mepa jaBHUX ITOTUTUKA, OCMUIUbEHNX
TaKo Jja MofiepHM3Yjy noctojehe okBupe EY y oBoj o6mactu. OBpie ce, mmpe cBera,

1 Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on
work-life balance for parents and carers and repealing Council Directive 2010/18/EU.

2 VcrpaxuBara Cy IoKa3asa jia BeJIMKyu 6poj xkeHa 360r Opure 0 IIOPOAMLIYM Of6Uja fla Ce 3aTI0C/IN
Kako 611 MOI7Ia [Ia IIOCBETH BHIIIe BpeMeHa Op13M O IeTeTY, Kao U [ja BeNIMKY 6POj >KeHa IIIPOM
CBeTa IIpOBefie TPOCTPYKO BiIle BpeMeHa ob6ap/bajyhu Hermahenn pan xox kyhe y ogHocy Ha
myuixapue. B. J. Charmes, The Unpaid Care Work and the Labour Market. An analysis of time
use data based on the latest World Compilation of Time-use Surveys, International Labour Office,
Geneva, 2019, cTp. 47-48.
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MIIC/IV Ha Mepe Koje ce ofHoce Ha: (1) 04MHCKO 0fiCycTBO (J03BO/baBa Ce OUYeBMMa
7la OZICYCTBYjy HajMame JieceT paJHUX IaHa 1o pobemy feTeTa U IPUMajy HajMambe
JICTY HaKHaJy Kao 3a BpeMe 60/10Bama); (2) OACYCTBO ca pajja pafy Here JleTeTa
(y Tpajamy op yeTvpu mraheHa Mecelia off yera ce iBa He MOTY IIPEHOCUTH u3MeDhy
pozuTeba, a BUCKMHY 3apasie ofpelyjy came mpkaBe yianuie); (3) ofcycTBO Hero-
BaTesba (y Tpajamby Off IIeT laHa OACYCTBA TOAMIIIbE 32 OHE 3aII0CTIeHe KOjI IIPY>Kajy
JINYHY HETY WU NOAPIIKY pobaky), kao 1 (4) mpoimpeme paBa poauTesba aele
0 0CcaM rOfjVIHa VI HeroBaTesba fia 3aTpake (prekcubuiHe pajgHe ycIoBe.

Ba’xHO je Har/IacuTy fa TEKCT AMpeKTuBe ypebyje caMo MUHMMaIIHe 3aXTeBe,
IIa TaKO JIp>KaBaMa WIaHMIIaMa OCTaB/ba IPABO Ja IIOCTaBe BUIIE CTAaH/APHe Off
OHUX KOji Cy YTBpDeHn aupekTuBoM. [IupekTuBa y caMoM HasyBY He IepLuIIupa
nuTame yckaaheHoCTy mpodecroHaHOr U MOPOAMYHOT KMBOTA CaMO Kao Ipo-
671eM >keHa MU pofiuTerba, Beh kao MuTame Koje je Off yTUIaja Ha CBe paJjHUKe.
YBobemwe pofHO HeyTpaHe TepMUHOMOTHje (TepMIHUMA POUTE/BI 1 CTAPATEbI)
MOTUBUCAHO je TIO3UTUBHIM HaIlopyMa Jia ce pely HejeHaKa AUCcTpuoyIvja He-
wraheHor pajia y Besy ca HErOM M IIOCTUTHE CYLITMHCKA POJIHA PaBHOIIPABHOCT.
OHo 1ITO je BO)XHO jecTe fa ce [lMpeKTuBa IpUMembyje Ha CBe pajHUKe KOju CY Y
pagHOM OIHOCY, y3uMajyhm y 063up u cyacky npakcy EBporickor cyza mpaspe, na
TaKo MoXkeMo pehn na ce ucta npumemyje n Ha momohHo kyhHo oco6pe, pafHuKe
IO ITO3UBY, paJiHUKe Koju1 06aBjbajy MoBpeMeHe I0C/IOBe, ITaT(GOPMCKe paHIKe,
npunpaBHuke utyh. CagpXuHCKY, [JupeKTuBa rapaHTyje 4eTUpU MOjeAMHaYHa
IIpaBa 1 TO IPaBO Ha OYMHCKO OfICYCTBO, IPaBO Ha OJCYCTBO 3a HETOBATe/be, IPABO
Ha POAMTE/bCKO OFICYCTBO M IIPABO HA 3aXTeB 3a (prIeKCuOMIaH paiHu aHTaKMaH.

2.1. IIpaBo Ha OYMHCKO OACYCTBO

3a pasnMKy off MOPOAN/bCKOT OfICYCTBA 3a MajKe KOje MMa TPaguLujy LYKy
ox 100 ropuHa, kao u 3amTutTy y MehyHapopHum nokymentuma u mehynapogaom
IIpaBY, O[ICYCTBO 3a o4eBe HIje ycknaheHo Ha MehyHapogHOM mtany. EBporcka
yHUja je HoHoIIeweM [IMpeKTuBe 0 ycKIahuBamwy IIOCTIOBHOT U IPUBATHOT )KMBOTA
IIOCTaJIa IIpBa OpPTaHM3aLMja KOja je IIOCTABIU/IA 3aBUAH 3aKOHOLABHM TEMe/b Kajja
je y muramy ofcycTBo oueBa.! Tako, IpaBo Ha OUMHCKO OZICYCTBO e(PMHUCAHO je
Kao OJICYCTBO ca pajia 3a 04eBe, IOBOJOM pohema feTeTa U pajgy Ipy’kara Here.”

3 O morpebu 3a ycBajameM pOJHO HEYTPAIHOT je3nka B.: S. Pezaro et al., ,Gender-inclusive
language in midwifery and perinatal services: A guide and argument for justice®, Gender Equity
in Healthcare Multi-Journal Special Issue, December 2024, ctp. 435-436.

4 Kratak pregled politika roditeljskog odsustva sa posebnim osvrtom na odsustvo za oceve (online
publikacija), UNDP, 2023, ctp. 7, www.undp.org/sites/g/files/zskgke326/files/2024-06/kratak _
pregled_politika_roditeljskog_odsustva_sa_posebnim_ostvrtom_na_odsustvo_za_oceve.pdf,
10. 9. 2025.

5  3apasmrunre npucryme ypehusarma npasa Ha OUMHCKO OACYCTBO Y HALIVIOHATHIM pellebiMa
KOja Cy IIocTojasa y ApkaBaMa EBporte u npe ycBajama Jupektuse, B.: G. Ryder, Maternity and
paternity at work. Law and practice across the world, ILO, Geneva, 2014, ctp. 7-8; S. Canaan,
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OHo MO>Ke M3HOCUTY HajMarbe IeceT PaHUX IaHa KOjii e MOTY KOPUCTUTY [{e/u-
MIYHO IIpe, WK HakoH pohemwa pereTa.’ CIMYHO Kao ¥ MOPOANBCKO OfICYCTBO,
npenBubeHo je Kao 6e3yCIOBHO MIPaBo, IITO 3HAYM Ja OCTBApUBabe MCTOT He 3a-
BUICH Of], IIPETXOHOT 3aII0C/Ie ha NN CTaXXa OCUTYpamba, Te IIOCTOAABLIM He MOTY
fia of6ujy, HUTY OJJIOXKE 3aXTeB 3allOC/IEHOT 3a IeroBo Kopuurthemwe.” Y nmorneny
BMCUHe HaKHafe, [[upekTuBa npemaxe fa oHa Oyje HajMambe jejHaKa BUCUHA
HaKHajle 3apaje 3a BpeMe OfICyCTBa ca pafa 36or 6onectu. Hocnoun mpasa Ha
OYMHCKO OfICYCTBO, IOPEN 04YeBa, MOTY OMTM M eKBUBATEHTHU JPYTY POJUTEb,
YKOJIMKO Cy IIPU3HATI HAIL[MOHATHUM 3aKoHOozaBcTBOM.® OBJie ce, IIpe cBera, Mu-
C/I Ha IOPOAMIIE MCTOIIOIHUX POAMTe/ba YN T3B. QryuHe nopoanuie (ocobe ca
IIPOMEH/bMBVM MJEHTUTETOM) KOje OpUHY O HeIu.

Hasxanoct, TekctoMm [lupexTrBe HUCy 00yxBaheHy caMOXpaHM pORUTEBYU KOjU
CY Y HajyrpokeHMjeM MOI0Xajy, a TocebaH MPOIIyCT je Y TOMe IIITO, NaKOo TOBOPY O
paBHOTEXU M3Mel)y mpodecroHaIHOT U IPUBATHOT XXMBOTA, He YCIIeBa /ja yCIIOCTa-
BU HUKAKBY CMeTPH]jy 13Mely O4MHCKOT 1 MajuYMHCKOT OfiCyCTBa (IZie OBO APYTO
Tpaje HeymopenuBo fyxe). KoHa4HO, OYMHCKO OfICYCTBO HeMa KapaKTep 006aBe3HOT
OZICYCTBa Ca pajia, Ia ce MOXKe OFOOPUTH VICK/BYYMBO IO 3aXTeBY.’

2.2. IIpaBo Ha pOAUTEHCKO OCYCTBO
M OCYCTBO pafiii Here

[TpaBo Ha pOYITE/HCKO OZICYCTBO je AepUHICAHO K0 OACYCTBOBabE POANTE/bA
ca pajia TOBOAiOM pobema 1 ycBojema feTeTa, MM paay merose Here. OBO ofi-
CyCTBO HedMHUCAHO je Kao MHAVBUIYATHO IIPABO, HAMEHEHO CBAKOM POJUTEIBY Y
Tpajamy off Yetupu Mecena. Off 0Ba 4eTMpPM Mecella CaMo JiBa Ce MOTY IIPEHeTH ca
jemHOT pofIuTesba Ha APYTOT, JOK IPyTa 1Ba MIMAjy POK /10 KOjeT ce MOTy UCKOPUCTH-
TU U Be3aH je 3a JoCTu3ame ofpeheHe crapocHe o6 JieTeTa Koja je HaBefeHa y
HaI[IOHA/THOM 3aKOHY, a HajKaCHUje O OCMe TOfIMHE XMBOTA JieTeTa. [JupexTuBomM
je y ompebenoj mepu npegsubeHo ja pafiHUIY TPaBO HA POJAMUTE/HCKO OfICYCTBO
KopucTe Ha QrekcnbyiaH HaunH, npensubajyhu o6asesy 3a nocnonasia ga pa-
3MOTpe I Of[TOBOPE Ha TAKaB €BEHTYATHM 3aXTeB, Bofiehu padyHa, Kako o cBOjuUM
norpe6ama, Tako 1 o morpebama pagHUKA.

KonauHo, jeaH ofj HajsHaYajHMjUX e/leMeHaTa POANUTE/bCKOT OfICYCTBA Mpefi-
CTaBJbajy [IJIOBM KOjy Ce OJfHOCE Ha HAaKHAJY U MOJOOHOCT 3a BeHOo Kopuiheme.
JlvpekTrBa 0 IIpBM ITyT IpefBuba 1a IpaBo Ha POAUTE/BCKO OfICYCTBO Oyzie mrahe-
HO, W Ja Tpeba fa ce HajokHagu. C 0631pOM Ha TO Jja M3HOC OBe HaKHAJle Huje
yTBpheH, mpenyuITeHo je Ap>xaBaMa WwiaHKLaMa ypehuBame 0BOr IMTamba.

Rosenbaum et al., ,Maternity Leave and Paternity Leave: Evidence on the Economic Impact of
Legislative Changes in High Income Countries‘, IZA - Institute of Labor Economics, Bonn, 2022.
JIupexTuBa unaH 4. ctas 1.
Hupextusa 4nas 4. cTaB 2.
HupexTtusa unaH 4. ctas 1.
HupexTusa 4naH 4. ctas 1.

N=RNo TN o)}
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Y cBaKOM ciy4ajy, HeloCTaTaK YBPCTOT (PMHAHCHjCKOT MOICTNIIAjA 32 OCTBA-
pyBambe IIpaBa Ha POAUTE/LCKO OfICYCTBO MOXKE 3HATHO Jla OTPaHN4M U3ITIENle OYeBa
3a Behe yuemrhe y mogenu ogropopHocTty 3a 6pury o gery. Vicro tako, mpaBo Ha
POAMUTE/BCKO OJICYCTBO HIje PEryIMCcaHO Kao ayTOMATCKO U 6e3yC/IOBHO IIPaBo
poxuTesba, Beh mogiexe yc/1oBMMa peryIicaHuM HallMOHA/THUM 3aKOHOM. '

IIpaBo Ha OZICYCTBO pajiu Here IIpeCcTaB/ba jeHO Off HajBXKHUjUX JOCTUTHYha
JIupekTuse, jep ce 1o IpBY Iy T NIPENO3Haje Ipy>Karbe Here Kao OArOBOPHOCT Koja
Ce CacToju He CaMo O CTapamby O Jlelln Off CTPaHe 3aI0C/IeHOoT, Beh 1 o mIYHOM cTa-
pamy WM HOAPIIIY Of CTpaHe PaHMKA HAMEHEHOT CPOJHMKY, MIN 0COOM Koja
XKVBM Y ICTOM JOMahMHCTBY ca paHMKOM I KOjoj je HOTpeOHa 3HaYajHa Hera W
IOJPIIKA U3 030M/BHOT MEVILIMHCKOT pasyora. OBO OICYCTBO M3HOCH IIET Pa/fHNX
llaHa TOAMIIbe, Ay HeMa cTaTyc IwiaheHor ofcycTBa. OcTBapyBame OBOT IIpaBa
He 3aBJICH Off BOJbe IOC/IOfIaBIIa, /i, C 063MPOM Ha TO Jja KPAaTKO Tpaje U fa Huje
wiaheHo, Mo>ke OVITH JOBOJ/BHO CaMo 3a IIPy)Kambe KPaTKOPOYHE Here VI HOpIIKe
ocobu 3aBUCHOj of Tybhe Here.

2.3. IIpaBo Ha 3axTeB 3a pnekcuOMIaH
PafHU AHTAKMaH

OBo npaBo je HaMembeHO KAaKO PaTHMIMIMA Ca IeIIOM /IO OCMe TOIHe )XIBOTa,
TaKo ¥ Ipy>kaonymMa Here. DrieKcUOMIHY paHY aHTQKMaH IIpeficTaB/ba MOTYhHOCT
npunarohaBarma 06aB/barba MIOCTOBA IIPYMEHOM Pajia Ha Ja/bUHY, GIeKCuOMIHOT
pajHOT BpeMeHa VIV CMabeHOT 6poja pagHux catu.'!

3axTeB pagHMKa 3a QIEeKCHOVITHIM PaJJHVIM aHT'KMAHOM IIOBJIa4y 06aBe3y I0C/Io-
JIaBIIa /ja Ta Pa3MOTPY 1 fia OfiTOBOPY Ha 3aXTEB Y Pa3yMHOM POKY, @ YKO/IMKO ra ofiouje
VIV OJI/IOKM EeTOBO Kopuirherbe, [y>KaH je 1a HaBefje pasJiore 3a TAKBO MOCTYIIAbe.

[TpymKoM ofTydMBamka O 3aXTeBY HEOIIXO/IHO je BOJUTH padyHa O paBHOTEXXKN
MHTepeca o6e CTpaHe, OHOCHO O BIUX0BMUM HoTpebama. ITo ucreky drexcubmmHoOr
pajia, 3alI0C/IeH) MMa MPaBo Jja ce BpaTy Ha MpBOOMTHY 0OnMK paja. Vmak, Tpeba
MMAaTH y BUY Jia je OCTBapMBatbe OBOT IIPaBa y MOTIIYHO] SUCKPELVjI ITOCTIOKABIIA, jep
ce He HaBOJie pas/o3y 300T Kojux Oy MOC/IOaBLIM MOIVIN Jia Of0Mjy 3aXTeB pajjHMKA.

10 Vnycrpauuje papgy, crone kopuurhema naheHOT pofuTe/bCKOT OfiCYCTBA 3HATHO Bapyupajy
y op>xaBama EBpoIicke yHUje 1 3Ha4ajHO ce pasimiKyjy uameby Mylkapana 1 5keHa, mpeMa
pesynrarnma uctpaxusama u3 2022. rogute. Crome kopuurhema mwrahexor poguresckor
OJICYCTBa KOJI K€HA YIJTABHOM Cy IPU/IMYHO BUCOKE, I1a TAKO Y HEKMM 3e€M/baMa OHa JaJIeKO
npemautyje 100 Ha 100 xxusopobene pene. ¥ Yenrkoj, Ecronnju n Hemauxoj, Ha npumep,
Buille off 150 xeHa OCTBapyjy jaBHO (pMHAHCHPaHEe POFUTE/bCKe HAKHAIE MU KOPUCTE jaBHO
PETY/IICAaHO POLUTEILCKO OACYCTBO Ha cBakyx 100 sxuBopohene nene. ¥ IIsenckoj je oBa cToma
vax 409 kopucHuna Ha 100 >xuBopobeHe ferie. OBako BUCOKe CTOIIE Oflpa)kaBajy 1 BUCOK CTeNeH
kopuuthera 1 MoryhHoCT popTe/ba a KOpUCTe OfCYCTBO TOKOM BlIlle TOAMHA I/ WM Y BULLIE
HaBpara. Parents’” use of childbirth-related leave, OECD Data base, 2022, ctp. 7, www.oecd.org/
content/dam/oecd/en/data/datasets/family-database/pf2-2-use-childbirth-leave.pdf, 9. 9. 2025.

11  Bumre o nojmy ¢dmexcubummsanyje B.: C. Jamapesuh, ,IlepcnextuBe ¢rekcubummsanyje paga
y Cpbuju’, Pagro u coyujano iipaso, 6p. 2/2012, ctp. 31. u game.
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3. ITPABHV OKBUP YCKIIABVIBAIbA IIPVIBATHOT
M ITOCJIOBHOT JXVMIBOTA Y I[TPABHOM CUCTEMY
PEIIYBJIMKE CPBUJE VS IVIPEKTVBA (EY) 2019/1158

Perynucamwe paBHOTeXe nsMely npodecroHanHoOr 1 IpUBAaTHOT XUBOTA Y
CPIICKOM PafIHOM IIpaBy HHje y IOTIYHOCTH YcKIaheHo ca ofpendama [JupexTuse.
I[Tpema [Topoanunom 3akony Perry6muke Cp6uje'?, mopoandHe fy>XKHOCTY MOTY OUTI
IpeMa Jiely ¥ IpeMa ApyruM mnyMa. [lopopudHe gy>KHOCTH IIpeMa Jiely HacTajy
ycner pobema, Kajia MX 110 IPaBUITY BPIIN MajKa, Tj. 3aII0CIeHa TPYAHNIIA, TIOPO-
[iV/ba WIN JOjU/ba, /I U YC/Ie, HeTe JeTeTa, Kajia UX, OCUM MajKe, MO)Ke BPIIUTH
u orail. Pogyte/bcko IpaBo ¥ JY)HOCT MO IIPAaBUITY TPaje Ko IyHOIeTCTBA [IeTeTa,
Koje ce y Hamoj u Behwnu ngpxxaa, cxogHo Konsenumju OYH o npasuma ferera,
Bedyje 3a HaBpIleHy 18. rognuy >xuBoTa."”” MehyTum, poguresn uMajy gy>xHOCT
U3Ip>KaBaiba U IyHOJIETHOT JleTeTa Ha LIKOJIOBAY, Kao U PaJlHO HeCIIoCOOHOT
fieTeTa IIOf yC/IOBMMA HaBefleHUM y IlopoayHoM 3akoHy. Ycien mopacra CToIe
pasBozia [y>KHOCTY ITpeMa Jeli HePeTKO BPIIN ¥ CAMOXPaHM pOAMTesb, Hajuemihe
Majka. [TopopudHe By>XHOCTU pofyTe/ba MOTY OUTH JieJieTMpaHe Ha yCBOjUTeIbe,
XpaHNTebe MM cTaparesbe. [Ipema Tome, 06aBese mpema fien, ceM 3aroceHe
TPYAHUIIE, HOPOAINIbE, IOjU/be, MA ¥ MYIIKapall, HepeTKO CaMOXpaHM POJUTEb,
a/Iu U APYTY BPLIMOLM POANUTE/BCKOT IIPaBa.

[TopopyraHe [y>XKHOCTY ITpeMa IPYTUM YIAHOBYMMA ITIOPOIUIle HACTajy IO OCHO-
By norpebe 3a Tyhom nmomohu u Herom ycien GyHKIIMOHaTHE 3aBUCHOCTY VN
HEI0OBO/BHOCTM CPefICTaBa 3a KMBOT. 3aIIOC/IEHN, KA0 WIAHOBY IIOPOANIE, UMajy
Iy’KHOCT TIOMarama 1 M3Jp>KaBarba CyIpy>KHIKA, BAHOPAuHOT apTHEPA, ay 1
3aKOHCKY 00aBe3y U3[ip)kaBamba POANTeba, AONTYBHIX CPOAHIKA, Opahe, cecTapa
" Ta36MHCKNUX CPOTHMKA. Y TPaAVIMOHATHUM APYIITBYMA, IOy T HAIleT, OCHOB
Ipy>Kamba IIOMOhM YWIaHOBMMA MTOPOJAMIIE 3aCHBA Ce HA MOPATHOj TPAAULIVU 1
ocehajy 3ajeguuirsa nopogune.'* IIpema Tome, ocuM o6aBesa npema fey, 3a-
HIOC/IEHY MIMajy U MOpajIHy o6aBe3y moMohu 1 Here cTapux, 60/eCHUX CPOJSHNUKA,
3aKOHCKY 00aBe3y IIoMarama CyIpy>KHIKa, a/II V1 BbUXOBOT U3fIp)KaBama."

12 TlopopmuHu 3akoH, ,Cryx6enn rmacank PCY 6p. 18/05, 72/11 - gp. 3akoH u 6/15.

13 3akoH o parudVKaLUju KOHBEHIMje YjeIbeHNX Halluja o IpaBuMa JieTeTa, ,CyKO6eHn mucT
COPJ - Mehynapopuu yrosopu', 6poj 15/90 n ,,Cnyx6enn muct CPJ - Mebynaponan yropopu,
Op. 4/96 1 2/97.

14 36o0r maTpujapxajHUX CXBaTamwa, y CPIICKOM JAPYIITBY HIje yoOuUdajeHo Aa ce oTall cTapa o
IeTeTy VIV APYIMM WIAHOBMMA ToMahMHCTBa yMecTo Majke ()keHe), IITO HeMIHOBHO JJOBOAM
TO cerperauuje y morjiefy yaora >keHa i MyliKapala y ApyLITBY KOje joll YBeK HUj€ IPOMEHEHO
vak Hu y 21. Bexy. J. Pajuh Yanuh, ,IToce6Ha samnTa eHe 3a BpeMe TpynHohe, Topoau/bcKor
OfICYCTBa M OfICYCTBA pajiy Here AeTeTa y CpOuju 1 ynopenHoM mpasy, PagHo u coyujanto
fipaso, 6poj 1/2019, ctp. 345.

15 HasepeHo 61 Tpebano cariefaTyt 1 Kpo3 YMEbEHNUIIE ia Y CBUM [PYIITBJMA IIOCTOjU CIIO/bHA
nogiena paja. To 3HaUM [ja ce HEKM 3ajaliyl JOME/bYjy IPETEXHO WM UCK/bYMBO XKeHaMa, IPyTi
MYIIKapLuMa, JOK HeKe MOTy o6aB/baTy M MyIIKapuy u xeHe. Kaya fpymrsa nmponase kpos
€KOHOMCKe IIPOMEHe, MeHba ce U IIPUPOJia pajia, Ila TAKO M Hherosa pacropena usMehy myrkapara
¥ JKeHa, LITO J0BOAM 1o oTpebe fia ce ofpeheHa, o Tajja HeyIMTHA ITpaBa JOBeY Y KOHTEKCT
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Y norneny 3akoHa 0 pajy, 3aKOHOZaBal] MOpoANYHe obaBese (Jy>KHOCTI)
HIOMMIbe CaMo Y Jiely 3abpaHe AMCKpUMMHALY]e, Tie CY UCTe HabpojaHe caMo Kao
jenHO Of IMYHUX CBOjCTaBa Koje IPeCcTaB/ba OCHOB NUCKPVMMMHALMjE I KOja
TpaXke 3aMOC/Iee, Kao U 3anociennx. ¢ 3a pasmuky ox JupexTuse, 3aKoH 0 pagy
Cpbuje He cagp>xy Hade/Hy ofipefi0y Ha OCHOBY KOje je IIOC/IOofiaBall Jy>kaH fa
pafHNUIIIMa OMOTYh /laKile ycarianiaBamwe IOPOAYHIX U TpodecnoHaTHNX
obaBe3a.'” HaunH Ha KOju je perynmcaH yKyIaH peXXnM ,,lIoceOHe 3aiTuTe y KoMme
ce mpepBubajy Mepe noce6He samryute 6€36eXHOCTY ¥ 3paB/ba PafHNULIA Y CITY4ajy
TpynHohe, pobema feTeTa 1 poaMTE/bCTBA, YK/BYUYjyhu Mepe 3aIuTuTe CTaTyCca 1
IpaBa paJHMKA y YCIOBMMA OfICYCTBA ca pafia y Besu ¢ pahameM 1 HeroM feTera,
3HAYajHO jayajy MOJiell MyLIKapall 11 >KeHa — [iBa XpaHUTe/ba I JKeHa IIpy>Kajall HeTe.
VcToBpeMeHo, 3aKOHCKA PeTy/IaTIBa je OCKy/IHa Y IIOITIeAy Mepa Koje ce OfHOCe Ha
brexcMOMITHOCT 3a paiHMKe ca TOPOAUYHNM obaBe3aMa, I1a TaKO HUCY IpenBuheHn
HY TOCeOHU (PIeKCMOMITHY apaH)XKMaHMI.

KoH1enT nopoamnbcKor oficycTBa je CYLMITUHCKU HelTpoMembeH off 2005. roguHe
¥ 3aCHOBAH je Ha IIpaBy 3aIl0C/IeHe >KeHe Ha OfICYCTBO ca pasia 36or TpygHohe u
nopobaja, kao 1 OfiCyCcTBa ca pajja pafy Here ieTeTa Y YKYIIHOM Tpajamy of 365
maHa.'® 3aKkOHOM 0 pazy ypebeHo je u Tpajame OBOT OACYCTBa U TO HajpaHuje 45
JaHa Ha OCHOBY HaJla3a HaJIJIeKHOT OpraHa, a o6aBe3Ho 28 JaHa Ipe BpeMeHa
onpebenor 3a mopobaj.”” Ilopopn/pcko 0ACycTBO Tpaje JO HaBplIeHa TPU Mecela
off faHa nopobaja. HakoH mopopm/bckor ofcycTBa 3arocieHa XXeHa Ma IIpaBo
Ha OJICYCTBO ca pajia pajiu Here feTeTa /10 MICTeKa 365 JaHa off laHa OTIIOYNbaba
HOPOAN/BCKOT OACYCTBA. >

yckmabuBama kako Ou ce jeTHaKO OfpakaBaIi U Ha >KeHe 1 Ha Mymikapie. M. Mackintosh, ,,Rod
i ekonomija: Spolna podjela rada i podredenost Zena“, Diskrepancija, Vol. 12, 6poj 18/2013, ctp.
205; B. u: K. Klasni¢, Utjecaj rodne podjele obiteljskih obveza i kucanskih poslova na profesionalni
Zivot zaposlenih Zena, Filozofski fakultet Sveuciliste u Zagrebu, Zagreb, 2017, ctp. 6-7.

16  3axoH o papy, ,Cnyx6enn rmacauk PC 6p. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17 - onnyka
YC, 113/17 1 95/18 — ayTeHTUYHO TyMademe, 4IaH 18.

17 36or crepeoTnna u mpegpacysa Koje paTe bIX0B pall, a KOjI je IPEeBACXOJHO CKOITYaH ca
0JICyCTBOM ca paga 36or TpygHohe u mopobaja, OfHOCHO IOPOJUYHUX AYKHOCTH, )KEHAMa
je HepeTKO HOCTYIaH Mamby 6poj PACIONIOKMBYX II0CIOBA, IITO MOXKe 3HAYajHO YTULIATI
Ha O[fHOC IT0/I0BA Ha TPXKUIITY pajfia y HOITIeRy pafHe cCHare. Y TOM CMUCIY, jaKoO je BaXKHO
ycroctaBuTy 6aaHC y HOITIERY Tpajamba 1 o6aBese OfCycTBa 06a poiuTe/ba HAKOH pobera
meTeTa. KOHKpeTHO 0 IMCKpMMMHALVjH XeHa Y MOIJIefly 3alolUbaBaba B.: Jb. Koauesuh,
,»PaBHOIIPaBHOCT MYyILKapalla 1 >KeHa Kao OMTaH e/leMeHT JOCTOjaHCTBEHOT 3aIlOl/baBatba:
IIPUJIOT AMCKYCHjJ O HALIPTY 3aKOHA O POJHOj PaBHOIIPABHOCTH , PagHo u coyujanto ipaso,
6poj 1/2018, ctp. 119-120.

18 Bpeme Tpajarba MOPORM/BCKOT OACYCTBA M OACYCTBA PAfiM HeTe leTeTa PasyiuKyje ce y yIopeTHOM
npay. OBaj Iepuoy 3aBycyu off GpuHaHCKjcke MOhN y PYIUTBY ¥ cToIe HaTamiTeTa. CaMuM THM,
YKOJIVKO je fp>kKaBa 3aMHTePecOBaHa Jla OBY CTOITY IIO/JUTHe Ha BUILIY HYBO, JY>KUM TpajarbeM
HaBefleHIX oficyctaBa nopicrahu he sxere Ha pabame menje. D. Alewll, K. Pull, ,,An International
Comparison and Assessment of Maternity Leave Legislation, Comparative Labour Lawe>Policy
Journal, Vol. 22, 2003, ctp. 297.

19 3axoH o papy, 41aH 94. cTas 2.

20 3axoH o papy, ulaH 94. cTaB 4.
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3aKoH 0 pagy oMmoryhasa u oIy fieTeTa ia KOPUCTY TOPOANIBCKO OCYCTBO,
a7y caMo y CIy4ajy KaJi MajKa HaIlyCTU fieTe, yMpe WIN je U3 IPYTUX ONpaBJaHMX
pasjiora cripedeHa jja KOPUCTHU TO IpaBo (M3ApKaBambe Ka3He 3aTBOPa, TeXKa 60/mecT
u fip.). To mpaBo oTar fleTeTa MMa 1 Kaja Majka Huje y pafHoM ofHOcy. Ha ocHOBY
Mebyco6HOr foroBopa, 1o MCTeKy IpaBa Ha MOPOAN/BCKO OfICYCTBO, OTAl] AeTeTa
MOXKe Ipey3eTy Kopuiheme 0CYCTBa C pajja pafy Here JleTeTa, 32 IPeoCTaIn
nepuoy, o 365 maHa off JaHa Kajia je MajKa OTII0OYe/a MOPOAN/BCKO OfICYCTBO.>
OBpe Tpe6a HarIaCUTH Jla YKOIMKO je MajKa JeTeTa 3aIloc/ieHa KOJ CTPaHor I0o-
crnopaBua Ha Teputopuju Penybnuke CpOuje nny Ha TepUTOPUjU APYTe P>KaBe,
I1a 113 TOT Pas3jiora He OCTBapyje IpaBO Ha IOPOAMU/BCKO OJCYCTBO U OJCYCTBO ca
paja paau Here ieTeTa y CK/Iafy ca 3aKOHOM O pajy, Beh 1o mponmcuma gpxase
paza, OGHOCHO CEMINTA CTPAHOT ITOC/IO/IaBIia, OTAll IeTeTa He MOXeE la KOPUCTU
IIpaBO Ha OICYCTBO pajy Here JleTeTa y JOTOBOPY Ca MajKOM JieTeTa, jep HeMa
OCHOBA 3a yCTyllambe OBOI IIpaBa Off MajKe KOja TO IIPaBO HUje HY OCTBapuIa y
CKJIafly ca 3aKOHOM O pafy.

CpIICcKO pajiHO 3aKOHOAABCTBO IIPABY JUXOTOMM)Y 13Mehy Mopoam/bckor oacy-
CTBa M OJICYCTBA Ca paja paau Here ferera. [IpBo MMa 3a usb 1a IPY>Ku 3alITUTY
37 paBjba KE€H) TOKOM TPyAHOhe 1 y epuoay HemoCpeaHO HaKOH mbe. OfCyCcTBO
ca pajia paiM Here JileTeTa MO>KEMO Ha3BaTU POAUTE/bCKUM OICYCTBOM U OHO MMa
VICK/bYYVBO JPYLITBEHY CBPXY. Tpeba fa 6yfe HaMemeHO NpyKamy MOApIIKe 3a
o6a popuTespa y IOITIERY BUXOBe 6pure o fery. Y gomaheM pajiHOM IIpaBy Kao
TUTY/IAp OBUX OfICYCTaBa je IPMMapHO HaBe/leHa MajKa, I1a je TaKO y/Iora olia CBe-
JieHa Ha YKy (popMaIHOCT.

3aKoH 0 papy He npenBuba o6aBe3HN [ie0 OICYCTBA HAMEbeH 3alI0CTIEHUM
O4YeBMMa, HUTY OV/I0 KaKBY IPYTY BPCTY KBOTE 3a aHTQXXOBabe 04eBa Ha IIOCTIOBMMA
y Be3) C HeroM jieTeTa. EBeHTyaHO, TO IpaBO MOXKe ja Cé YTBPAM OMILITUM aKTOM
(IIpaBMTHMKOM O pajly Wy KOTEKTVBHYM YTOBOPOM) Y Ofle/bKY KOjU Ce OJHOCK Ha
wraheHo OfiCyCTBO, a/M TOTOBO /Ia HeMa KOJIEKTMBHIX yTOBOPa KOjU Cafipyke OBaKBY
ozpen6y. [Jakte, pexxyM IpaBa Ha OYMHCKO OACYCTBO HUje ycknabeH ca [lupexTu-
BOM jep ycTa IpeBuba Tpajare OYMHCKOT OfICYCTBA Off HajMame 10 pagHKX JaHa.

OHo 1ITO je moceOHO 3HAYajHO HAITIACUTY jecTe Ja 3aKOH O pajy He IO3Haje
II0jaM pOANTE/bCTBA, HUTYU Pery/uiile IpaBa II0 OCHOBY pajJia POANUTeEba, JOK Ce
YCIIOBM 3a CTUILakbe IIpaBa Ha IIOPOJM/BCKO OJCYCTBO M OICYCTBO Ca paja paau
Here JieTeTa IleHe ICK/bY4MBO Y OFHOCY Ha MajKy feTeTa.”” CaMOXpaHU pOIUTEIbI

21  3akoH o pafy, wiaH 94. cT. 5-7.

22 3a pasmmky of Hauler, Hopehema panu, IPHOrOpcKy 3aKoHOxaBal ypebyje MHCTUTYT ponu-
Te/bCKOT OfICYCTBa JeduHuiyhy ra Kao paBo CBaKOr POAMTEbA [d HAKOH HOPOAMUIBCKOT
OfICYCTBa KOPUCTI OACYCTBO Ca pafia pajiy HeTe M CTapama 0 AeTeTy Y Tpajamy Ao 365 faHa
off faHa poberba. OBO IIpaBo MpuUIaja MjeIHOM U IPYTOM POAUTE/bY Y jeTHAKUM [eOBUMA, C
TVM ILITO POJUTE/b KOjU 3aIl0uHe Kopyinheme Moxe, HakoH 30 [jaHa, [1a ra IpeHece Ha {Pyror
ponyTesba, amy Taga ryou MoryhHocT fa HactaBu ca KopuiithermeM. YKOIMKO je jeflaH poauTe/b
He3aIloC/IeH, IIPaBo Ha POJMTEbCKO OfICYCTBO MMa CaMo 3alloc/ieHy poxuTesb. Zakon o radu,
»Sluzbeni list CG*, br. 74/19 u 8/21, wnan 127; Jopgarso B.: B. Cumosuh-3sunep, ,,[loMupere
npodecroHaIHNX U TOpOANYHKX obaBesa y Lipnoj Topu®, PagHo u coyujanto ipaso, 6poj
2/2023, cTp. 184-187.
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CY Y 3aKOHY O pajiy Ipero3HaTy Y jefHOj ofpenom Koja My Jjaje IpaBo /1a, YKOIUKO
VIMa JieTe 10 CeflaM TOfIJHA KMBOTA MIN JleTe KOje je TeKaK MHBAINJ, MOXe Ja pafiu
IIPEKOBPEMEHO, OFHOCHO HONY, caMo y3 CBOjy mmcaHy carnmacHocT.” C gpyre cTpaHe,
moMahy 3akoHOZaBAI] je YPeAno MHCTUTYT HelylaheHOT OfiCYCTBa 1O HaBpIICHNX
TPU TOfIMHE XUBOTA AeTeTa. OBO IPaBO MOXKe KOPUCTUTH jelaH Off POANTE/ba,
YCBOjU/IalLl, XpaHUTE/b, OFHOCHO cTapaTesb. I103;paB/baMo 0BaKBYy 3aKOHCKY dop-
MyJIalujy jep He IpaBu pas3nnky usMely poputerpa koju he kopuctuty oBo mpaso.

3aKoH o pajy npenBuba 1 MpaBo 3aI0C/IEHOT Ia Ha IeTOB 3aXTeB pajii ca
ckpaheHuM (HenmyHMM) pajHUM BpeMeHOM, a1 He KpahuM of T0/I0BMHe TyHOT
pajHOr BpeMeHa, pajiul CTapama 0 0cobu omreheHoj LiepeOpaTHOM Iapaans3om,
JIedjoM Iapann3oM, HeKOM BpCTOM IUIernje nmm o6oenoj o munmhae guctpoduje
M OCTA/IMX TEHIKMX 000/berba, 2 HA OCHOBY MUII/bEeHba, OJTHOCHO IIOTBPAE HalIe-
YKHOT 3JJpaBCTBEHOT OPTaHa IIOf KOj!IM Ce CMaTpa 13abpaH JieKap IoMa 3IpaB/ba
y KojeM jmiie (TalyjeHT) ocTBapyje paBa Ha 3[paBCTBEHY 3aIITUTY.>! 3a pas3nky
ofi [lupexTuBe Koje OBO IIPaBO Bedyje 3a T PaiHNX JaHa TOAMIIbe 1 Oe3 HaKHale,
nomahy 3aKoHOZaBal] ce OIIPeJieNNo 32 pellierbe IpeMa KojeM Huje yTBpheHo Bpeme
Tpajama OBOT OfICYCTBA, Beh 3amocienn MogHOCH 3aXTeB IOCTIOAABILY Jla HACTaBA
fla pajiut ca HeIlyHMM PaffHIUM BPEMEHOM. Y TOM CMUCITY, 3alI0C/IeHN TIPHCTaje fa
My ce 00MM IIpaBa [0 OCHOBY pajja CMambli, CPa3MepHO BpeMeHY IPOBeIeHNM Ha
pany, na he my Tako u 3apazia 6utn Mama. C apyre cTpaHe, 3aKoH 0 paay yrBpbyje
IIPaBO 3aIIOCJICHOT Ha OfICYCTBO Ca pajia y3 HaKHA/ly 3apajie y YKYIIHOM Tpajamy
Off TIeT paJiHUX JaHa Y TOKY KaJleH/JapCKe TO[IVIHE Y CITy4ajy Te>ke 60ecTn YiaHa
y>Ke TIOpojiuIie, Kao ¥ 3a ApyTa JINIa Koja )KMBe y 3ajeflHNYKOM IOPOMYHOM JI0-
mahuHCTBY ca 3anocneHnM.> OBo pelllese je TOBO/bHMje Off OHOT 13 [IMpeKTuBe,
Ia je Tako 3aKoH 0 pafy ycknaheH ca ucrom.

KoHnauHo, Kafia je ped 0 mOC/IefmbeM aHaIM3MPAaHOM IOjefUHAYHOM IIPaBy
rapaHToBaHOM {MpeKTnBOM, 3aKOH 0 pany ce He 6aBu (QIEeKCHOVIHIM HaYMHUMA
kopuihera ofcycTBa 360r TpygHohe, pohema 1 poguTe/bCTBa, UK OMIO0 KAKBUX
pajHMX apaH>KMaHa y QyHKIMju 6o/ber 6anaHca n3Melhy mpodecronansor u npu-
BaTHOT )X1BOTAa.”® VIcToBpeMeHO, 3aKOH 0 pajly He IIpelio3Haje HI IPaBo Ha 3aXTeB
Ha QrexcnbytaH pagay aparxmaH. OHO LITO MO>Ke Jja JOHEKJIe ,JIOMOTHe“ Y OBOM
CIIy4ajy je ompenba mpema Kojoj ce 3all0CTIeHH 1 ITOCI0faBal MOTy CIIOpasyMeTH Aa
jemaH mepyoy, paJHOT BpeMeHa y OKBUPY YTOBOPEHOT pajIHOT BpeMeHa 3all0C/IeHN

23 3axoH o papy, u1aH 91. cTaB 2.

24  3axoH o0 papy, 41aH 98.

25 3axoH o pafy, WwiaH 77. cTaB 1.

26 Ilpumepa papu, y muTeparypu ce uctunde ga he »xeHa, oTy4nBILM ce Ja 3aCHYyje pafHU OIHOC
ca HeIlyHMM PaJHUM BPeMEHOM, IITO HepPeTKO MO)Ke OMTH 360T IIOTEHI[MjaTHOT TaKIIer
ycknahuBama NpMBaTHOT U IIOC/IOBHOT >KMBOTA, OMTY y CUTYALIMjH fja Ce IIpe CYyOuM Ca JUCKPH-
MMHAIMjOM 110 0BOM OCHOBY. B. Buine: Jb. Koauesuh, ,,YroBop 0 pajiy ca HeIlyHUM pajHUM
BpeMEeHOM: OJJHOC Have/Ia jefHaKOCTH 11 Hadenla Cpa3MepHOCTH , PagHo u coyujanto tipaso, 6p.
1/2008, cTp. 236 n game. OBO 611 MOIJIO fia Ce Caryiefa yIpaBo KPo3 YMbEHNIY fa OCHM MajIor
6poja omuyja, Kao LITO je paji ca HEIlyHUM BpeMeHOM, y fiomaheM mpaBHOM cucTeMy HeMa
IOBO/BHO (BIeKCHOMIHIX MOTYNHOCTY pajiHOT apaH)KMaHa Koju 01 JonpyHeny ycknabusamwy
HOPOAMYHYX U IPO(ECHOHATHIX Y)KHOCTIH.
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nocnose o6asjpa off kyhe.” Vmak, 3akoH o pagy He flepMHMIIIE e/leMeHTe OBAKBOT
CIIOpasyMa, HUTH BberoBy popMmy, I1a leroBa IIYHOBAXXHOCT YMHOTOME 3aBJCH Off
roroBopa n3mehy mocnonasia u 3anocnexor. Crora, zomahe pajHo 3aKOHOZABCTBO
TPEHYTHO He II03Haje MpaBo Ha (piekcuOMIaH pajjHU aHTa)XMaH 3aI0C/IeHOT, T1a
TaKo HMje ycknaheHo ca ogpenbdama [lupektuse.

4. 3AKJbYYAK

Ycknabuame mopogaHor 1 MpodecroHaTHOT )XMBOTA IIPEICTaB/ba jefjaH Off
Haj3Ha4YajHMjMX M3a30Ba CABPEMEHOT IPYIITBA Ha TPXKUIITY paja. OHO Huje camo
NNTambe UHAUBI/YaTHe CIOCOOHOCTM Jja ce pacropefe BpeMe 1 obasese, Beh mmpe
CBera Ofjpa3 KBa/IMTeTa IIPaBHOT OKBMPA, MHCTUTYLMOHATHE TIOAPIIKE U IPYLITBe-
HuX BpegHocTy. CaBpeMeHV pafiHM aHT)KMaHU, KaKO OHM Y OKBYPMMaA PaJHOT
OIHOCA, TAaKO VI OHU BaH PaJHOT OJHOCA, 3aXTeBajy (PIeKCUOVITHOCT M JOCTYITHOCT
3aII0C/IEHNIX, JOK ICTOBPEMEHO pacTe MOTpeba 3a yCIIOCTaB/balbeM PaBHOTEXe KaKO
OU TI0jeIMHAI] MOTAO0 Jja OCTBAPYU CBOjY IIOPOAMYHY, TMYHY U IPO(]eCHOHAHY YIIOTY.

Y TOM KOHTeKCTY, HocebaH 3Ha4yaj MMajy Mepe COoljijalHe ¥ pafHOIpaBHe
HOMNUTHUKE KA0 LITO CY POAUTE/BCKO OfICYCTBO, OICYCTBO ca pafia pajiut HeTe fieTeTa
U OPYTMX YIAHOBA IOpoaulie, ckpaheHo pagHo BpeMe, paf oxf Kyhe u npyre ¢op-
Me ¢reKcnbmIHOT paza, koje omoryhaBsajy fia ce TepeT HerraheHor pajia u 6pure
paBHOMepHUje pacriofienu usMeby Mmyuikapana u )xeHa. EBporicka yHuja npexo
CBOjUX AVPEKTUBA, a MoceOHo [lupekTuBe 0 yckrahupamy IpUBaTHOT 1 IOCIIO-
BHOT )XIIBOTA POIMTE/bA Y HETOBaTe/ba, IIOCTaB/ba CTAaH/IApAe KOjiMa ce HacToju
noctyhy CyMITHHCKA paBHOIIPABHOCT U CIIPEYNTY AUCKPYMMHALIY]A Ha OCHOBY
[I0JIa ¥ TIOPOAMYHUX 0baBesa.

[TpuMmeHa 0BUX Mepa y HaIlVIOHa/THIM 3aKOHOJaBCTBJIMA, KA0 1 IJIXOBO YHa-
npebeme y mpakcy, He JoHOCE KOPUCT CaMO IIOjeAVHIIMMA U TTopoanIiamMa, seh n
IpyuITBY y nemun. Perry6mika Cp6uja, HaXKanocT, Hije Y JOBO/BHOj Mepu yckaaheHa
ca ofpe6ama [lupekTuBe MITO IPeACTaB/ba COMMAHY IPeNpeKy Ka XapMOHU3aLUj I
ca mpaBoM EBpoIicke yHIje y IOI/IeNy YCIIOCTaB/bamba paBHOTEXe n3Mel)y npusa-
THOT ¥ TIOCJIOBHOT >KMBOTA.
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BALANCING PRIVATE AND PROFESSIONAL
LIFE IN THE LEGAL SYSTEM OF THE REPUBLIC OF
SERBIA - (NON)ALIGNMENT WITH EU DIRECTIVE 2019/1158
ON WORK-LIFE BALANCE FOR PARENTS AND CARERS

Summary

Balancing private and professional life is becoming an increasingly im-
portant issue in contemporary labor law, particularly in the context of gender
equality, family protection, and the sustainable development of the workforce.
This paper analyzes the provisions of European Union specifically Directive (EU)
2019/1158 on work-life balance for parents and carers followed by an examina-
tion of the legal framework of the Republic of Serbia in this area. The aim of the
paper is to highlight the key shortcomings in the domestic labor law framework
that hinder alignment with European Union law, with particular focus on the

institutes of maternity, paternity, and parental leave, as well as on measures for
flexible forms of work.

Keywords: work-life balance, European Union labor law, maternity leave,
paternity leave, parental leave
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YTULA] IIOPECKHUX ITPOIIMCA HA ITPABHU
CTATYC IUTAT®OPMCKHUX PATHVKA

Axncrpaxr: Mako tnattigopmcku pag y iocneqrooj geueHuju iiocitiaje cee
3HauAjHUju ceIMeH i eKOHOMUje, eloso lpasHo ypehere y Cpouju u game je
Hegoso/bHO jacHO. Y pagy cy aHanusupanu pasnuduitiu 06nuyu aHianoeara
pagHuKa Ha GUILTHAATHUM UAATTPOPMAMA, Y KOHTHEKCTY PA3nuuuiniol iopeckoi
outniepeherva pasnuuuiniux epciiia apuxoga. ITocebna tiaxcioa iioceehena je
UegynapHom cucitiemy otiope3usared Koju ciiléapa iogcimiuuaj 3a usbeiasaroe
3acHUBAA pagHOUpasHux ogHoca. Pasmatipajy ce pasnuxe usmehy paga Ha
crowdwork u gigwork tinaitipopmama, kao u docneguie HOPeckol pexuma Ha co-
uujanHy cuiyprocii pagnuxa. Taxohe ce ykasyje u Ha wurveHuyy ga i060pHUjU
iopecku wipeiuman u tiojegHocitiasmbeHa upoyegypa ipujasmwusarea ipuxoga
moiy dogciiahu usnasax pagHuka u3 cuee 30He, anu ga 6es gocnegue iupumere
cankuyuja 3a Heilpujasmpusaree ipuxoga edexiiu ociiajy oipanuvenu. Y pagy
ce 3akmwy4yje ga je uotpebHo game ycknahusare pagHoupasHoi u tiopeckoi
oksupa kako 6u ce 06e3beguo banarc usmely pnekcubunHocitiu inamigopmcxol
paga u coyujante cuiypHociliu pagrHuxa.
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1. YBO/J,

[TnardopMcKu paj y HOCTIeN 0] felieHNjy II0CTaje CBe 3Ha4ajHMju OO/IMK aH-
ra)koBama Ha TPXKUIITY pajia. Fberosa HajBeha npenHocT jecte drexcubumIHOCT.
OH MoXe IIpeCTaB/baTH JOIYHCKY [I0CA0, IV MOXKe YaK OUTY ¥ OCHOBHY VI3BOP
npuxopa 3a ogpehenn 6poj paguauka. C 0631poM Ha jeTHOCTABHOCT YK/by4erma
Y paj mocpefcTBOM IIatopMu, OBaj MOJieNl aHTaKoBamba oMmoryhasa 6p3 pan-
HJI aHT@KMaH, LITO je ToCceOHO 3HaUajHO Kajia je y MUTamy pelllaBame mpobreMa
¢dpukimone HezanocneHocTH. IToce6HO je 3HauajaH 3a MyIajie, KOjI KpO3 OBaKBe
o0/MKe pajia CTMYY IpBa MCKYCTBA 1 JIAKIIE OCTBAPYjy eKOHOMCKY CAMOCTA/IHOCT.!

Pasmuranty cy mpaBHM OCHOBY aHTa)KOBamba PajiHMKa Iy TeM ImaTdopMu. Jefan
Opoj nuIla aHTaXyje ce Y CBOjCTBY IIPey3eTHIKA, I1a IJIXOB MOJI0XKaj CIIajia Y JOMEH
KOMITaHMjCKOT IIpaBa. Mamwu 6poj je y GopMasHOM paHOIIPAaBHOM OFHOCY, TOK
IPYIU IIOCTTYjy Ha OCHOBY Pa3IM4YMTIX yTOBOPa 0OIUrallMoHOT TIpaBa. VicToBpeMeHo,
nocToju u Benmuky (Moxkza u Hajsehn?) 6poj pagHuKa Koju o6aB/bajy mocnose 6e3
MKaKBOT yTOBOPA, YyMe GaKTUIKN yase y JOMeH cuBe eKoHoMMmje. OBaKBO CTambe
IVIPEKTHA je MOC/IeAMIIa HEIIOCTOjatba jeiTHCTBEHOT IIPaBHOT ypeherma oBe 06/macTu.

Vnak, monoxaj matpopMCKIX paJHMKA YIJIABHOM je Y GOKYCy TeopeTndapa
KOju IIpUIIA/JIajy pajHOM IIpaBy. MHOIH Off BUX 3aroBapajy fa ce oBaj 001K paja
IOJiBefie II0J, TPAAMLIMIOHA/IHE PAaJHOIIPABHE MHCTUTYTE, CA OCHOBHUM LIM/BEM Jja
PafHMIM JOOV)y 3aLITUTY KOja IPOM3JIa3y U3 CUCTEMA PA/JHOT U COLMjaTHOT ITpaBa.”
Ynpaso je 06e36ehnBarme conyjamiHe CUTypHOCTY ¥ MMHMMA/THUX CTaHAAPAa paja
K/bYYHM MOTHUB 32 OB€ MHUIIjaTUBE.

1 I. Boxxnunh, ,,BesbenHocT 1 35paBbe Ha pany u JuUruTaaHa eKOHOMMja“, Pagno u coyujanmo
ipaso, Vol. XXIV, 6p. 1/2020, cTp. 265-266. Y nmureparypu ce UCTHIUE U 3HAYAJHO aHTAKOBAbE
71 ¢ moce6bHMM morpebama y pagy nmocpencrtsom mwiargpopmu. M. Jlasuh, B. Bykmuposuh, 1.
Jomaser, ,,[JurnraaHu MapKeTHHT Kao ajIaT 3a MHKIY3SUBHO 3amolubaBame ', Marketing, Vol. 54,
6p. 4/2023, cTp. 271-277.

2 Z. Kilhoffer, K. Lenaerts, M. Beblavy, ,The Platform Economy and Industrial Relations:
Applying the Old Framework to the New Reality®, Centre for European Policy Studies,
Brussels, 2017, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3053826, 11. 8. 2025;
A. Gandini, ,Labour process theory and the gig economy®, Human Relations, Vol. 72, No.
6/2019, cTp. 1039-1056; C. Jamapesuh, [I. Boxuunh, ,,Pasnmuantu HopMaTMBHYU NPUCTYIIN
y morneny obesbehuparma ycimoBa goCcTOjaHCTBEHOT paja 3a m1aTGopMcKe pajHUKe ",
36oprux pagoea Ipasnoi daxynitieitia y Hosom Cagy, Vol. 58, 6p. 4/2024, ctp. 803-820;
C. Jamrapesuh, JI. Boxxuuuh, ,,PagHo npaBo mpep n3asoBuMa fUrnTaate ekoHomuje , 300pHuK
pagosa Ilpasnoi paxynitieinia y Hosom Cagy, Vol. 55, 6p. 4/2021, ctp. 1045-1062; A. J. Wood,
V. Lehdonvirta, ,,Platform labour and structured antagonism: Understanding the origins of protest
in the gig economy*, Oxford Internet Institute Platform Economy Seminar Series, March 5th,
2019, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3357804, 8. 8. 2025; M. Pe/vanosuh,
J. Mucannosuh, ,,PafjHOIIpaBHY TOI0KA] AUTUTATTHIX PAJHUKA — MCKYCTBA €BPOIICKIX 3eMasba
Cinipanu tipasHu xusoid, 6p. 3/2021, crp. 407-432; M. Perpanosuh, ,,JIHpopMarimoHe TexHOOTMje
1 13a30BU y pedpopmu papHor npasa‘, 360pHuk pagosa Ipasroi daxynitieitia y Hosom Cagy, Vol.
54, 6p. 2/2020, cp. 763-780; T. Jakobu, ,,Pymierbe rpaHuija — TpaguIoHanHu cuaayKaru y Cpouju
u 60p6a 3a mpaBa pagHKKa Ha IwaTdopmama’, Coyuonowxu tipeineg, Vol. 59, 6p. 1/2025, cTp.
167-192; [. Boxnunh, ,,PagHorpaBan craryc mwiatdopMCcKux pajjHIKa U3 yI7Ia CyfKCe Ipakce’,
Pagro u coyujanmo iipaso, Vol. XXVI, 6p. 2/2022, ctp. 121-140.
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Y Cpbuju mpobeM ycnoxmana LiefyTapHI CCTeM OIOpe3NBama JOXOTKa
¢usnuxux mua. Takas cucrem npeasuba pasmuunT crerneH nopeckor onrepeherma
Y 3aBYICHOCTH Off IPAaBHOT OCHOBA II0 KOM ce puxop uciviahyje. Ypaso n3 tor
passiora 1 Hapy4mouy ycayra (OZHOCHO MCIUIATMOLM IIPMXO/A) Y CaMM PafHIIIN
MIMajy TOACTHLIA] 1a CBOj OZHOC He ypeDyjy yroBopoMm o papy, He 6u nmu Tako n3be-
IIV BICOKO Iopecko ontepeheme 3apae. Ha Taj HaunH, ¢prickamHu OKBUP TOZATHO
yTyde Ha IOHAIIabe ¥ IVIATPOPMU U paHMKA, YVMe Ce pelllaBarbe OBOT IIUTamba
TOLAaTHO KOMILUIMKYjeE.

Ynpxoc ce BeheM npucycTBy IIaTOpMCKOr paja y IpUBPEY, IPaBHYU CTaTyC
paJiHMKa KOjJ1 IIPY>Kajy YCIyTe yTeM AUTUTATHYX IIaTGOPMI OCTaje HeOBO/BHO jacHO
neduHycan. OBaKBO CTarbe JOBOY 10 IIPAaBHE HECUTYPHOCTY Y HEIOCTIEHE IIPUIMEHe
npomnica. [lofathy croxkeHocT y Cpouju yHOCH Liey/IapHH CYCTeM OLOpe3nBaba, Koji
TIOJICTIYE Y HApy4Mole IIOCTIa U pajHuUKe f1a M30eraBajy 3acCHUBabe PaJHOT OHOCA
300T HETIOBO/BHOT OPECKOT TPeTMaHa. YIIPaBO Ta MHTEPaKIMja HOPECKIX IIPOICa U
PaJIHOIIPaBHOT pery/Icarba YWHM CPX MpobieMa Kojy je IpeMeT aHa/Ii3e y OBOM pajy.

OcHOBHM /b pajia jecTe fja ce MCTPaXK Ha KOjy HauuH Bakehu opecku mpo-
IJICY YTUYY Ha IIPAKTUYHO Pery/ycame ofHoca n3Mely miarpopmMckux pagHmka
y Cpbuju, ¢ jemHe cTpaHe, Hapy41olia IOC/IOBA, C APYTe, U MIaTdopMe Koja CTOju
usMeby mux. Y pagy HacCTOjuMO Ja IpUKa>keMO Ha4MH Ha KOjy (PYICKATHU OKBUP
001Kyje 1360p MpaBHOT OCHOBA aHTA)KOBamba ¥ TMe NocpenHo ofpehyje HMBO
PajIHONIpaBHE U COLMja/IHe 3alUTUTE PAJHNUKA.

2. CROWDWORK VI GIGWORK IIVTAT®OOPME

Iurnranae pagHe mwiatgpopMe MOCIEABYX TOAVHA ITOCTAJIe CY HeM30CTaBaH Jeo
caBpeMeHe ekoHOMje. OHe oMoryhaBajy mocpenoBame n3Mel)y Tpakmnana ycryra u
pajiHMKa KOji Te yCIyre Ipy>Kajy. [Inarpopme Hyzne mmpok gujanason moryhHocTy,
IOy T IIPeBO3a U I0OCTaBe XpaHe, Pas/IMYUTUX KYRHUX ycTyra, COPTBEPCKUX yCIyTa,
IpeBOJja TEKCTA U CINYHO.

Hururanne mrardopme fenyjy kao nocpeguuiy. OHe Ipy>Kajy TEXHOMOUIKY
MHQPPACTPYKTYpY Koja oMoryhasa cycpeT IOHY/e 1 TpaKibe Ha HOB HauuH. [Toce6an
3Hauaj mobMja YMbEHNIIA [ je Y OBaj BUJ| pajia YK/by4eH BelMKy Opoj /byau, pa-
37manTor 06pasoBama I colujanHor ctaryca. Ha Taj HaunH, gurnranHa miardpopma
IIpEeAICTaB/ba jeflaH Off TeMe/ba HOBE, JUTMTAIHE €EKOHOMUjE.

Crekrap ycyra koje mar¢opMe Hyje M3y3eTHO je IMPOK. 3a moTpebe oBe
aHanu3e nogennhemo ux y e ocHoBHe rpyme: crowdwork u gigwork mnargopme.?
ITpexo crowdwork énaitigpopme mocnoBu ce 06aBsbajy y HOTIYHOCT! Y BUPTYeII-
HOM IIPOCTOPY. PagHNIM 11 KOPUCHUIM yC/Iyra HeMajy HellocpefjaH KOHTAKT, Beh
ce 3a/jallyt 3aBPLIABajy U NPefiajy eMeKTPOHCKMUM mmyTeM. Pajuuny Ha crowdwork
wIaTgpopMamMa 4ecTo ce HeIpeLM3HO U KOJIOKBIja/THO Ha3MBajy (ppuieHcepn, Mako

3 3apgerasmHuje K1acudmkanyje, mornenari: A. Puctuh, ,, PagHonpasuu monoxaj wiatopMckmx
pajgHMKa — aHa/IM3a CTama U Nepcrektuse ypehemwa®, [Ipaso u ipuspega, Vol. 61, 6p. 2/2023,
cTp. 563-577.
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OBaj II0jaM He IIOCTOj! Y MO3UTUBHOM IIpaBy.* Oneparepnu 11aTrGopmm, OFHOCHO
Hapy4MOLM IIOC/A, 10 IPaBU/TY Ce Hajla3e Y MHOCTPAHCTBY U TELIKO Cy JOCTYITHU
HAIIVM MHCIEKIMjCKIM OpTaHMMa, 300T Yera X je TeLIKO HaTepaTy Ja ce HOBMHYjY
noMahyM mIpaBHUM IPONUCHMA.

Joxk pBa kareropuja, crowdwork, mogpasymesa pay Koju ce o6aBba y BUPTY-
€THOM IIPOCTOPY, 6€3 HeIIOCPeHOT KOHTAKTA U3Mel)y pajiHuKa 1 KOPUCHUKA YCIIyTe,
fipyra KaTeropuja — gigwork ofHOCH ce Ha paji KOji Ce OpraHu3yje MoCpeAcTBOM
riatdopMe, amn KOji ce M3BpIIaBa y peasHoM cBeTy.” Ynora gigwork mmardopmm
y BenMKoj Mepu noziceha Ha Mojien TpagMIIOHATHOT TocnofasIa. To je mocnenuia
4MbeHNIIe f1a Ce 3a/Jally II0 IpaBuTy 06aBsbajy Ha ofgpeheHoj mokauju. Ynmwennia
fla Cy pafHULIU IPUINKOM 00aB/batba IIOC/IOBA IPUCYTHY Ha ofpeheHoj nokanuju,
omoryhaBa 3aKOHOAABIly /ja JIaKIIe ¥ IIOTIYHMje BPIIV KOHTPOITY OBe BPCTe paja
U IIPUMeHY O3UTHBHOIPaBHMX IIpormuca.’®

I[Tpema focTymHNM IpoLieHaMa, 0ko 90% I1aTOpMCKOT pajia II106aIHo OTnasa
Ha gigwork, ogHOCHO pap Ha nokaumju. Hajpehn neo npuxona (oko 63%) gomasu ox
TaKCM YCITyTa U JOCTaBe, 10K KyhHe yciyre, mpodecnonanHe ycryre n joMahn pap unHe
0Ko0 29% npuxopa. IIpeocranu fieo, HemTo Mame off, 10%, oHOCHK ce Ha OHJIAjH yCTyre
Kao0 LITO Cy MUKPO3a/aly, KOHKYPCHU MOCTIOBY VI MeAMIIHCKe KOHCYATaImje.”

3. IIOPECKM TPETMAH PAJJA ITOCPEJCTBOM
CROWDWORK ITNTAT®OOPMMU

TpenyTHU HONIOXKaj pafiHNKa KOjI TTOC/TYjy HOCpeAcTBOM IaTdopmu y Cpbujn
yKasyje Ha HU3 CTPYKTYPHMX 13a30Ba KOjU OTEXaBajy NOCTU3abe IIpaBeHNje
pacropene gpymTBeHor 6marocrama. IltardpopMcku paj ogBuja ce y ycIoBuMa y
KOj/Ma He IIOCTOjY jefUHCTBEH IIPaBHY OKBMP 3a pafi Ha pa3IN4UTUM TUIIOBMMA
mwratgopmu. llInpoko npucyTHa cuBa €KOHOMMjA KOjy KapaKTepUIy Kpy>Kerbe
BeJIMIKe CyMe HOBIJa BaH JIETa/IHIX TOKOBA, K0 ¥ OTpaHN4YeH 00UM pajHOIIpaBHe
U COLIMja/IHe 3AIITHTE, HETATVBHO YTIYe Ha MOJI0XKa]j ITATPOPMCKIX PaJHUKA.

JleTa/pHM KBaHTUTATUBHM ITOJAIN O OPOjy pafHMKA Y PasmINTIM KaTeropuja-
Ma ITTaTPOPMCKOT pafia, HUBOY IPUXO/a, yUelIny y c1BOj eKOHOMUjI ¥ COLIMjaTHO]
3alITUTY HUCY JocTynHU. Vnak, npouemwyje ce aa Hajsehn meo oBux pagHuKa
HOCTIyje y CUBOj 30HU, BaH (POPMATHOT eKOHOMCKOT OKBupa. OBO ce moce6HO ofi-
HOCY Ha paJiHVKe KOjy II0CTIoBe 06aB/bajy mocpenctsoM crowdwork mratdopmn, ¢

4 Vcro n xom: M. Pepanosuh, J. Mucannosuh, o. c., ctp. 409.

5  C.Jamapesuh et al., Hopmaitiusero peiynucare inatigpopmckoi paga y Cpéuju, LlenTap 3a
UCTpaXXKVBalbe jaBHUX MONMNUTHK], Beorpazn, 2024, ctp. 1-2, 8. 8. 2025. https://publicpolicy.rs/
publikacije/e2ac025fde3210d6725445248fa70173f6ct6b5.pdf; E. Kovacs, ,,Regulatory Techniques
for *Virtual Workers™, Hungarian Labour Law E-Journal, No. 2/2017, ctp. 2.

6  [I. boxxmunh, ,[Iururanse mwiardopme 1 BUXOB YTUIIA] HA OXHOCE TOBOJOM JUTUTATHOT pajia’,
36oprux pagosa Ipasnoi paxynitieiia y Hosom Cagy, Vol. 54, 6p. 1/2020, ctp. 458.

7 C.Jamapesuh, o. c., ctp. 2; W. P. de Groen et al., Digital labour platforms in the EU, Mapping and
business models, FINAL REPORT, European Commission, Publications Office of the European
Union, 2021, cTp. 8.
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0631poM Ha TO J1a je ;p>KaBHA KOHTPO/IA y 0BOj obmactu cnabuja. [Ipukyrparmbe oB1X
TnofaTaka 6y10 6 Off CYLITMHCKOT 3Hayaja 3a MPeL3HuUjy aHamu3y edekara jaBHUX
IIOJINTKA, Kao U 32 IIPENopyKy Hajoosbe ommyje 3a yHanpelerme mpaBHOT OKBUpA.

[Tnardpopmcku paj Beh myske 3a0KyIUba IaXKby TeOpeTUYapa paHOT IIpaBa,
aJIM I OHUX KOju ce 6aBe MOPeCKOM TeOPHjOM M IIPAKCOM, YIIPaBO 300T BeluKe Mace
IpUXOfia KOji OCTajy HellpyujaB/beHN 1 HeonopesoBaHu.® JIornka Hajmaxe fia ce Hajpe
YTBPAY IIPaBHA IPUPOJA OBOT aHT'AKMaHa, TE Jja Ce OH €BEHTYA/IHO JIeTa/bHMje YPenu
HOpMaMa pajiHOT, 0OIMTallMOHOT Y/ KOMITAHUjCKOT IIpaBa. Y 3aBUCHOCTH Off TOTa,
Ha IIPMXOfie KOjii ITpou3JIae 13 Tora OGHOCA IpMMeHmIe 6u ce ogrosapajyhe Hopme
IIOPEeCKOT IIpaBa, KOHKPETHO 3aKOHA O IOpe3y Ha I0XOaK rpabhana.

Mebytum, 6ynyhu fna Huje M3BeCHO CKOpMje YCIIOCTaB/balbe CBEOOyXBaTHOT
pellema, JOIUIO je 1o MHMLujaTuBe MuHKMCcTapcTBa PUHAHCK]a fla ce, Kao Ipera-
3HO pelllerbe, O/IaKIla IOpecKy TpeTMaH IIPUXOfia OBUX pajHMKa. Vzeja je 6ua na
he ce 6maXxuM opeckuM TpeTMaHOM NOACTahy BIMXOBO YK/by4MBambe y /IeralHe
TokoBe. [Tocre IyX1X IIperoBopa MMHUCTAPCTBA C IIpefiCTaBHNIIMMA (puIeHcepa
¥ HEKOJIVMKO MI3MEHeHIX Bep3ayja IPOINca, KOHAYHO je YCBOjeHO TpajHMje pelerse.’

Kapa je y nuramy éiopeckoiipasru ilipeiiman IPUXOfia KOje OCTBAPYjy OBU
PaJHMIY, OH 3aBUCK Off HEKOMMKO (akTopa. JInia koja 06aB/bajy oCI0OBe 3a He-
pe3uaeHTHY IIaTGOopMy, TOAVHAMA 110 IPAaBMUITy HUCY IUlahala HUKaKBe MopecKe
obaBese, jep HUCY NIpMjaB/bMBajIa OCTBApEeHe NPUXOJie, IITO Cy Oma Jy>KHa fIa
yunne. HakoH nmpoMena nopeckux npomuca 2021. roguse, cutyanuja ce y o6poj
Mepy nonipaBwia. IIpema 3akoHy o mopesy Ha goxofak rpabhaHa, oBa mmija ocTBa-
PYjy T3B. yTOBOpeHYy HaKHaJ[y U ayTOPCKY HaKHaJy Ha Kojy ce rmopes (yKbydyjyhn
Ty 1 gonpuHoce) waha camoonopesuBameM. Y nopehemwy ¢ ontepehemem gpyrux
BpCTa IPUXOJA y MUTAY je focTa 61aro nopecko ontepehemwe. Mehytnm, Benuko
je muTame Koju je mpolleHaT OBMX PaJHUKA U Jlajbe OCTA0 Y CMBOj 30HU, HaCTa-
B/bajyhu ma He mmahajy mopese u fonpruHoce Ha ocTBapeHe mpuxoze. [Ipxasa 3a
cajia He IpUMeYje KPUSU4HOUPAsHy pelipectjy IPOTUB OBUX JINIIA, MAKO je 6110
BIIIIIE HajaBa ja he ce oBa Impakca IPOMEHNUTY HAKOH M3MeHa IIOPecKux mpomuca. '

ITpema nocrojehem pelery, 0BU pafjHUIIN OOMYHO He YHUBAJY HUKAKEY pa-
gHOTIPABHY 3aUiHUTILY, TIOIITO HEMajy cTaTyc 3anocneHnx. OHM cy y TOKY pajia U3J1o-
YKEHM CTPOTOj PaiHOj AUCHMIUINHY ¥ 030M/bHOj KOHTPOJIM Off CTPaHe HalIOrOfaBIIa.
Takobe, oM camy cHOCe pU3NIK ITOCTIOBama, TPOLUIKOBE Pajia U ofp>kaBama. OBK
pamgHuIy HUCy IwiaheHy Kaja He pajie, IITO 3HAYM fIa He OCTBAPYjy HUKAKBa IIpaBa
Ha Iw1ahenn ogmop. VcTo Tako He OCTBapyjy HUKAKBE JOAATHE OTOFHOCTY YKOIMKO
paze y BpeMe npasHuka. OHy Takohe Mory 6MTH CKMHYTH ¢ I1aTHOpMe, OFHOCHO
MO>Ke MM OUTM IIPEKMHYT aHTR>KMaH BO/bOM Hapy4MOlla IIOC/Ia Y CBAKOM MOMEHTY.

Kapga cy y nuramy ipasa u3 cuciiema coyujanqe 3auiiiuiie, Ty je CUTyanuja
BeoMa Imapoka. Ha mpBom MecTy, B1X0B 06uM 3aBucu off obuma ymaheHux

8 C.Jamapesuh, [I. Boxxuunh, 2024, o. c.
9 I. Munomesnh, JI. Batypas, ,,Onopesusame npuxopa "ppuieHcepa’: Ilopes Ha nmpuxofe of
yroBOpeHe HaKHafe Off ay TOPCKUX ¥ CPOJHIIX IIpaBa I yTOBOpPeHe HaKHAJe 3a M3BPIIEH paf, Ha
Koje ce nopes wiaha camoonopesusamweM’, PagHo u coyujanto ipaso, 6p. 1/2023, ctp. 115-134.
10 Ibid.
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JIOTIPMHOCA 32 06aBEe3HO COLMjATHO OcUTrypame. /Inia koja mrahajy gonpuHoce Ha
IPMXOfie 10 OCHOBY YTOBOPeHe HaKHajle Ha KOjy ce rmopes Iraha camoonopesusameM
OCTBapyjy Ipasa u13 obmacTu conyjante samrute. MehyTum, nusHoc muxose obasese
je IpUBMJIETOBAH y OAHOCY Ha /M1 Koja Mmaahajy mompuHoce Mo OCHOBY 3apaje.
VcToBpemeHo, kopuiheme rpaBa 13 00/1aCTI COLMjaTHOT OCUTYpatba U3jefHauYeHO
je ¢ mMuMMa Koji Cy y palHOM OfHOCY 1 Koja IiTahajy jonpuHoce Ha 3apapy.

Y cny4ajy gpuneHcepa Koju 1 jajbe He IIPUjaBIbyjy CBOje Ipuxozie off (Hepesu-
JleHTHe) IaTdopMe, I1a CaMyM TUM He yITalyjy mopes v ZOpuHOCe, OHY OCTBAPYjy
onpebeHy HUBO IpaBa Koju Ap)kaBa rapaHTyje HesanocneHuM munuma. OBo ce
OJHOCK Ha IIPaBa 13 3[ipaBCTBEHOT OCUTYPatba, OGHOCHO OCUTypatba 3a C/Ty4aj He3a-
NOC/IEHOCTH. VInaK, oBa /iiila HeMajy IpaBo Ha IIEH3MjCKO U MHBAINJICKO OCUTypatbe.

Hajeeha npenHocT nocrojeher pexxuma 3a pagnuke Ha crowdwork nardopmama
OITIefia ce Y PeNIATUBHO 8UCOKOM Ygesty Helio puxoga y 0gHocy Ha 6pyitio Upuxog
KOjJ1 IIaTOPMCKM PafIHUK OCTBapyje y 0BoM Mozieny. IInardpopMcku pagHunm Koju
OCTBapYjy yroBOpeHy 1 ayTOPCKY HaKHaJ[y Ha KOjy ce nope3 Imraha camoomnopesn-
BambeM, IMajy M3y3€THO II0BO/bAH MOPECKY TPeTMaH. Y CIy4ajy 6pyTo Ipuxoza of
100.000 pyHapa, BYIMa HAKOH ONOpe3yBaba (3ajelHO opes ¥ JOIPUHOCH) IIpeocTaje
HeTo n3Hoc off 4ak 80.000 nuHapa. IllemaHo Ha KpaTakK POK, OBO IIpe[iCTaB/ba U3Y-
3€THO jaK MOZICTUIIAj pPaHUIIMMA Ja LIITO AY>Ke 3a[p>Ke IOoCTojehyt IpaBHM peXXnM.

Ha cpenmu pok, moce6HO ¢y Ha JOOUTKY OHM IVTATPOPMCKY pajHNUIIN KOjuMa
OBaKaB aHI')XMaH IIPeCTaB/ba CaMo JOATHY U3BOp Ipuxopa (jep cy ocnobohern
MOIIPMHOCA 32 3[JpPaBCTBEHO OCUTYPatbe Ha IIPUXOJE Off Ay TOPCKE HAKHA/E YKOIMKO
CY OCUTYpaHM II0 OCHOBY PaJfHOT OJIHOCA KOJI PyTOT IOCTIOflaBIIa).

Kparkopo4Ho, Ha JOOUTKY CYy U pafHUILIM KOji 06aB/bajy IOC/IOBE IPEKO IIa-
TdopMe a He lipujasmwyjy céoje iipuxode. OBO ce HajBuILe OFHOCK Ha JINIIA KOja paie 3a
MHOCTpaHe IJIaTdpopMe, HOLITO je BeOMa TEIIKO M3BPIINTI KOHTPOITY IJXOBOT IOC/IO-
Bama C 0031POM Ha HEIOCTYITHOCT CPIICKMM NOpecKnM opranunma. HapasHo, cBe 0BO
IO}, TIPETIIOCTABKOM JIa C€ HaCTaBM JJOCa/lallliba IIPaKca IIOPECKMX OpraHa Jia IpPOTUB
OBVIX JIMIIa He TOKpehy KpMBIYHE IOCTYIIKE, OIHOCHO IIOCTYIIKe IIPYHY/HE HAIlIaTe.

Papuuim xoju 06aB/bajy mocao 3a HepesuaeHTHY wiatdopmy miahajy Bpio
MaJIJ U3HOC II0 OCHOBY JOIIPMHOCA 32 00aBE3HO 3IpaBCTBEHO ocurypame. C gpyre
CTpaHe, Y>KMBAajy CBa IIpaBa KOja 3[paBCTBEHY CUCTEM IIPy>Ka ocurypanunuma. Vcrn
je caydaj ¥ ¢ OHMMa KOj He IIpUjaB/byjy HUKaKBe IIpuUxofie U He yivtahyjy gorpu-
HOCe, YKOJIMKO IIpaBa 13 3[paBCTBEHOr OCUTyPatba OCTBAPYjY 110 HEKOM IDyTOM
OCHOBY (HIIp. 3aII0CTIEHM Cy KO, IPYTOT IOCTIOfjaBIia MM ITPAaBa HE3aMOC/IeHNX. ).

Jlpyra xaTeropuja JOOUTHUKA OJf OBOT MOJIENIA jeCy Hepe3ugeHTlHU ollepaiiiepu
unatmigopmu. C 0631poM Ha TO ia HUCY Y 00aBe3y fla C aHTAKOBAHUM PagHUIIIMA
3aCHVBAjy paJiHM OJHOC, OHM HUCY IY>KHM HI Jla UM 06e36elyjy nmpaBa us pagnor
OJIHOCA, @ KOja O UM IIpeficTaB/bajia 3Ha4ajaH TPAHCAKIVIOHM TPOIIAK IT0C/IOBAMbA.

YnopepHo I71efjlaHo, 13 M3HETOT IIPOM3JIasy Aa Cy y nocrojehem nmpaBHOM pe-
XUMY goMahu dnaimigopmcku pagHuyu u3y3eitino KOHKypeHHY Ha MehyHapoHOM
TpxuiTy. OBO je BeoMa BakKHa IIPEJHOCT OBe OIILVje, jep MpefcTaB/ba MOIYhHOCT 3a
6p30, TOTOBO TPEHYTHO ITpeBasWIaXeme IpobIeMa He3alOCTIeHOCT, IPYBPeMeHe
He3aIoCJIeHOCTY ofpel)eHnX KaTeropuja 1mia, o KOjux HeKe IpefCTaB/bajy YaK I
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pamuBe rpyme (Hip. miaan). Takobe, mpencras/pa MOTYhHOCT 3a 3Ha4ajaH U3BOP
IOIATHMX IIPUXOJA, IITO CBE YTIYe HA IIOBOJ/bAH APYIITBEHNU aMOVjeHT.

Ha mobutky cy u tioitipowiauu xoju kopucte ycyre miatdopme. C 063mupom Ha
TO fia IIaTopMe IpeMa paJHUIMMA HeMajy o6aBese IpeMa pafiHOIIPaBHOM 3aKO-
HOJ]aBCTBY, IBbIIXOBO IIOC/IOBambe je jeTUHO, I1a Cy U YCIIyTe Koje IpyXKajy jedpTiHe.
ITpo6neM je mTO Cy KOPMCHUIIM YCTyTa OBYX IVTATGOPMIU IO IPABUTY MUHOCTPaHU
HOTPOLIAYY, TAKO Jla TO YITIABHOM He yTIU4e Ha O/1arocTame CPIICKOT APYIITBA.

[TpegHocTy Ha jemHOj cTpany npaheHn cy HemocTanyMa Ha ipyroj. [Ipsu
HefI0CTaTaK OJHOCHU Ce Ha YMIbeHUIY fia INIATGOPMCKIU pajHMUK IO IPABUITY HeMa
ciiaiyc 3aiocneHol, Ia He Y>KIMBa HMKAKBY 3alITUTY U3 PagHOIIPABHOT OJHOCA.

[Toce6HO je mpobeMaTN4HO 300T 3Ha4YajHOT ydelrhe OBYUX JINLA Y CUB0] eKOHO-
muju 3emsbe. OBa MuIla HOCe pU3MK 300T HE3aKOHUTOT IIOCTIOBAMba, A/l je 3a Cajia Taj
PU3UK 1 Jjajbe MajIi ¢ 063MPOM Ha TO Jia Ce IIpeMa bJIMa He CIIPOBOAY KPYBUYHO
romeme. OBO HEIIOCTYIambe IpXKaBHIUX OpraHa 1o obaBe3ama u3 Baxehux nponnca
VIMa ¥ Teé KaKO HeraTMBHe ITOC/IeMIle 10 BlaflaBMHy npaBa. OBMUM ce yrpojkaBa
KOHKYPEHTHOCT fioMahe npuBpefe Koja 3aKOHITO HOCIyje, jep MM OBe IIaTdopme
YJIHE HeJIOja/IHY KOHKYPEeHLN)Y.

C 0631poM Ha TO fla OBa JIMLIA HUCY Y PalHOM OJHOCY, OHa IIOCITyjy IO IIpa-
BIIMMA OO/IUTAIVIOHOT, @ He KOMIIAaHVjCKOT IIpaBa. Y TOM CMUCITY, CaB {0C/I08HU
pusux (HIIp. KOJ MMIA KOja JOCTaB/bajy XpaHy, y CIy4ajy fia n3a3oBy caobpahajuy
He3TOfly ca IITeTHUM ITOC/IeMIiaMa) Iajja Ha 1bIX, a He Ha ITTaTPopMy.

M3zgawnociti ilopeckux tipuxoga Off LA KOja pajie IOCPeICTBOM HEPe3NieH-
THYX IVIATGOPMM BPJIO je Majia, a y CIy4ajy pagHMKa KOj! YOIILITe He IIPUjaBIbyjy
CBOj aHTa)XMaH, IOPeCKMX Ipuxoaa Hema. OBO ce OJHOCK ¥ Ha IPUXOJie AP>KaBHOT
OylleTa, Kao U Ha IIPMXOJie OpPraHM3alyja 3a 00aBE3HO COLjaTHO OCUTYpambe.

C jemHe cTpaHe, IOCTOje Ma/Ii VIV HUKAKBY IIPUXOAY Koje Peiiybnuuku gorg
3a 3gpascitieero ocuiyparve ocTBapyje of oBux muua. C gpyre, HEOrpaHNYEHO KO-
puitheme cpeficTaBa 0BOT (POHJA y OKBUPY CHCTEMA 3[PaBCTBEHE 3aIITUTE 3HAYM
Ia ce Te ycyre o6e36ehyjy Ha TepeT Ipyrux nopeckux o06Be3HuKa.

CnyaH npo6eM ogHocH ce 1 Ha ipuxoge IO ¢onga. CpencTa Koja ce 0be-
36ehyjy 3a huHaHCKUparbe IIeH3Nja ¥ MHBAIMHMHA KOPMCHMKA OBOT (OH/Ia yMarbeHa
cy 360r 671aror I HIKaKBOT IIOPECKOT TPeTMaHa Ipuxopa oByx mmua. IIpo6nem he ce
IYTOPOYHO OfPA3sUTH M Ha HIDKA IIPYMakba OBYX 1A Kafla VICITYHe yCTIOBe 3a IIeH3MjY.

4. IIOPECKIM TPETMAH PAIA TIOCPEJCTBOM
GIGWORK IITTATOOPMI

C 063mpom Ha To fia oBe IaTdopMe 3anpaso nocnyjy y Cpbuju, foctymHe cy
CPIICKMM MHCIEKIVjCKMM OpTaHMMa, Kao LITO Cy IIOPeCKa MHCIEKIVja ¥ MHCIIeKIMja
pana. I[Tomro HeMajy ykcys a ce ormylIyjy o o6aBese Koje MMajy Kao UCIUIATHOLIN
npuxoza 1 GaKTIYKY NocofaBIy, oHe y Cp6uju Hajuenthe mocmyjy mpexo moce-
OHOT pe3nfIeHTHOT IPUBPENHOT [PYIITBA, Hajuelthe OCHOBAHOT y popMM APYIITBA
ca OrpaHNYeHOM OfiroBopHoIIhy. Vnak, y 3aBUCHOCTY Off IPUpPOfie ITOC/Ia, BUCHHE
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Ipuxofa Kojy ncrriahyjy pagHUKY ¥ IIOPeCcKOT TpeTMaHa PasIMIUTHX LiefyTapHIX
IPUXOJia, OBe IIATPOpMe aHT'XKYjy pafiHUKe IO pasINdnUTIM OCHOBaMa.

ITpBa MoryhHOCT je 1a ce OBa /MIia PEruCTPyjy Kao tpegyseilinuyu, na ia y
TOM CBOjCTBY CTYIajy Y HIAPTHEPCKM OfHOC ¢ foMahum oneparepom mnargopme.'!
Omnepatep maTdopMu aHTaxyje Mpefy3eTHUKA U UCIUTahyje My yrOBOpeH M3HOC
IPUXO/a, JOK je IIPefy3eTHYK Jajbe yXKaH Jla U3BPIIY opecke 06aBe3e Ha OCTBA-
peHe 6pyTo mpuxoge.

Ormeparep HeMa HMKaKBe 00aBe3e 13 paJHOT OFHOCA ITpeMa Ipey3e THUKY, Koju
CaMOCTa/IHO CHOCH IIOC/IOBHY pu3MK. IIpefyseTHUIM y>K1Bajy IpaBa 13 COLMjaTHOT
OocCuryparpa, ajiil He y>KIBajy paJHOIPaBHY 3alUTUTY. Y HEIIOBOJ/bHOj O3ULIVJU CY
1 360T TOra LITO CaMM CHOCE TIOCTIOBHM PU3UK.

Inepano u3 yria nopesa Ha fjoxofak rpabhaHna, npenyseTHuiy miahajy mopes
Ha [IPUXOJie Off CAMOCTAJIHE JIeTaTHOCTY, 1 TO 10 TIPaBITy Ha IAyIIATHO YTBpheHy
ocHoBu1ly.'> O6Be3HUK ITOpe3a Ha IPUXOJie O CAMOCTAIHE Ie/IATHOCT jecTe Q-
3MYKO JIMIIE KOj€ je YIIVMCAHO y PETMCTAp KON, HA[JIEXXHOT OPTaHa U Koje OCTBapyje
npuxofie 06aB/babEM IeTATHOCTH.

[TayuranHo oppebena ocHoBuUIIA 3aBYCH Off II(Pe AETATHOCTH, CTAPOCTY IIpe-
Iy3eTHIKA, JY>KVIHe 00aB/barba IIpefy3eTHUYUKE JIeIATHOCTY 1 MeCTa y KOM ce Hajlasn
ceguurre. [Tpumepa panu, 3a mpexgy3erHuke Maabe o 30 rofmHa Kojit TeK NOYNIbY
fia 006aB/bajy IeNTATHOCT, PETMCTPOBAHE 3a IOLITAHCKe aKTVBHOCTY KOMEPLIMjaTHOT
cepsuca (mmdpa 5320)," y rpagy HoBom Capy, M3HOC IIOpesa 1 JOIIPUHOCA U3HOCK
oko 30.000 guHapa, 1 To 6e3 063Mpa Ha BUCUHY peasHO OCTBapeHuX npuxopa. OBo
je TeK MaJIo BulIlle Y OfHOCY Ha ontepehere MuHuManHe 3apaje.'* YKommko je max
VICTO JIMLe PETYICTPOBAHO Y HEKOj Malbe pa3ByjeHo]j OILITUHM, HIIP. ¥ Tpehoj 30Hn
omuTyHe Mam 3BOPHIK, M3HOC ITOpe3a ¥ JOIPUHOCA KOjU TIOPEeCKM OOBE3HMK-TIa-
yiaian MeceyHo mraha jecte oxo 17.000 guHapa.

dusyuka MLa peIaTMBHO YeCTo IPUCTYIIAjy OBOM BUAY perynmcama Mebyco-
6Hux ofHOCca. [IpobneM ca 0BMM pelllereM je IITO OHM 110 IIpaBWIy, Bofehu pauyHa

11  Teoperyyuapy Koju KpUTHKYjy OBaKBY IIPaKCy 3a iy yIoTpe6/paBajy U3pa3 IasKHa CAMO3AIIOC/IEHOCT.
M. Perpanosuh, J. Mucammosuh, o. c., ctp. 418-419; M. Perpanosuh, o. c., ctp. 770-771.

12 JIpyra kareropuja Ipefy3eTHNKa jecy OHM Koju 1ope3s mahajy Ha onopesusy nobut. Onu cy
U3 TOT pasjiora Ay>KHM [a BOJe IIOCTIOBHE KIbUTe 1 eBUJCHLNje, Te ja IIOfHOCe ofroBapajyhe
HpujaBe HaJJIOKHUM OpTraHuMa. YcKnahuBarme Ipuxofa M pacxofa BpIIN ce IpeMa ofpendama
3akoHa o Iopesy Ha JJOXOflaK NpaBHuX auna. OBo reHepuie ogpehenn Huso Tpomkosa. Ha
onopesuBy fo6ut mnaha ce mopes Mo peaTMBHO HUCKOj ITopeckoj cromu (10%), anu cy crome
IOIIpMHOCA PENaTUBHO BUCOKe. VI3 Tor pasyora, o6aBese cy o iipasuny Behe Hero kaza je y
MMTalby MayIIaTHO OLOpPe3yBambe, 300r Yera OBaKaB aHIKMaH IVIATGOPMCKIX pafHMKa Huje
HOBOJbaH, Te hie ce peTKo Kaj CpecTi.

13 OBo je Hajuemrha [ielaTHOCT 32 KOjy Ce PETUCTPYjy AOCTaB/bauM Kao Haj3HAYajHUjU BUT, IIa-
T opMcKor pasia mpeko on demand mardopmuy, a Koja MMa KoepuiyjeHt genatHoctu 2.505.
Huje Benmka pasmmka y oZHOCY Ha APYMCKY IIpeBo3 TepeTa (mmdpa gematHoct 4941), tae je
koeduunmjent 2.399.

14 3amnpaBo, IpaBo Ha MAyIIalHO OIIOPe3NBatbe He MOXKe Ce IIPU3HATU 0OBE3HUKY YMjI je yKyIaH
IIPOMeT y TOJMHM KOja IIPeTXOM TOAIMHY 32 KOjy ce YTBpDyje opes, OffHOCHO 4MjH je IIaHMpaHu
IPOMeET Kajia IIouMibe 06aB/batbe fenmarHocTu — Behn op 6.000.000 ayuapa. Camo panu nopebetba,
TO je y mpoceky 500.000 suHapa MeceqHo.



JI. Barypan, I. Munoutesuh, Yitiuyaj dopeckux ipoiiuca na ipasHu cilaiiyc anampopmckux pagnuka

0 IIOPECKOj ONTUMMI3ALVjU, PETUCTPYjY BEMATHOCT Y Makbe PasBUjeHNM CPEMHAMA,
IIOK caMy JIe/TaTHOCT 00aB/bajy y OHMM MeCTMMa y KojuMa 3aucra 6opase. Ha Taj
Ha4lH, OCTBAPYjy 3Ha4ajHe IIOPECKe YIITENE.

Ha gpyrom mecty, mmaTdopMcKu pajHULIN 3aK/by4yjy yioeop o pagy, anu He
IVMPEKTHO ca oIlepaTepoM Iatdopme Koji ce IO MIPAaBW/Ty Hala3! Y MHOCTPaH-
CTBY, Beh ca pe3uieHTHUM NIPUBPEHNM IPYLITBOM KOje Ce jaB/ba Kao MOCIOAaBAll.
Y nopeckoM cMMCITy, Ha 3apajiy OBUX /uia miahajy ce mopesu u JONpUHOCH, 11a Ha
OCHOBY TOI'a Y)KIBajy I CBa COLMja/IHa IIpaBa.

3anoceHu 6u Tpebano Aa 1MMajy cBa IpaBa U3 paHOT OHOCA KOja MM rapaH-
Tyje cprcku 3akoH o pajfy. [lopecku TpeTMaH BUXOBUX IPUXO/IA HIje IPETEPaHO
IIOBO/baH. YKOJIMKO ce mocMarpa 6pyTo-2 3apaga of 100.000 auH kojy ncrmahyje
ocofasal,'® HeTo MPUXOJ pagHMKa Ha I1aTGopMu M3HOCK OKO 63.000 nuH.
[Topesn 1 JoIpMHOCH HAa MMHUMAIIHY 3apafy of oko 48.000 nuH (menembap 2024)
n3Hoce oko 27.000 guH.

MebhyTum, 1 ko oBor Bujja IIathopMCKOr pajia, Hajpehu geo pagruxa ocitiaje
Hellpujasmwe, ¥ TIOC/Iyje y JOMeHY cuBe eKoHoMMje. OBU pafiHUIIY 10 IPABUITY
06aB/bajy paj HOCPeACTBOM IUTaT(GopMe, alu UCIUIaTe JOOUjajy y TOTOBOM HOBILY
»Ha PyKe®, ¥ TO Off IIOCPeIHNKA KOj! CTOj) Y HEKOM YyTOBOPHOM OfJHOCY Ca OIIepa-
TepoM Iardopme.

5. CAHKIUMJE 3A HEIIPVMJAB/bVIBAIBE
INTATOOPMCKUX PAIHUKA U IbMIXOBUX ITPUXOIA

ITocTojehu mpaBHM OKBMP OCTaB/ba JOBO/BHO IIPOCTOPA 3a yHamnpeheme ca-
JaIlber CTama, Ipe CBera Kpo3 JOC/IeNHUjy IPUMEeHY HOPMM PAJHOT U TOPECKOT
npasa. [Tomasu ce o IpeTIIOCTaBKe /a je HEOIIXOIHO 3aII04YeT CUCTEMATCKO CaHK-
IIMIOHNUCalbe HellpMjaB/bliBalba IIPUXOJa KOje 0CTBAPYjy MIaTGOPMCKI pajHNIN.
HocnenHa mpyMeHa Ka3HEHMX Mepa MOIIa 611 Jia ToBefie O IIOCTEIeHOT CMambelba
o61Ma cuBe eKOHOMIUje, o noBehamwa OYIeTCKVIX IIPMXOZiA Y3 paBHOMEPHU]Y pacIio-
Jie7ie IOPEeCKOT Tepara, Kao ! JI0 jayarba CHCTeMa COIlMjaTHe 3alTHTe OBUX PaJHIUKA.
OpnroBopHOCT 3a IpUMEHY OBAaKBMX Mepa JIeXKU Ipe cBera Ha VHcnekumju paga un
[Topeckoj ynpasu, anu u Ha Biagu koja Mopa npey3eTy HOMUTUYKY OATOBOPHOCT
3a CipoBoheme OBUX, MOYK/]a HEIIOIY/IAPHMX, a/Ii HEOIIXOJHMX KOPaKa.

YnHM ce fja cafallliby IPOIMCY He JOIYIITajy MHCIeKLju paja fia 6e3 pesepse
TBPJE [a je Y CBAKOM I10jefTHAYHOM CIIYy4ajy IIaTGOPMCKOTr paja IOCTOj U PagHN
OJIHOC, a JIa Cy OCTa/IM BUIOBYU OJIHOCA IT0 OBOM OCHOBY He3akoHMUTH. MebhyTum, n
npeMa rocrojeheM cTamwy, MHOIM paHILIM HeMajy 3aK/by4eH HMKAKaB yTOBOP IO
KOM 06aB/bajy pa. O4nTO je y MUTaby T3B. ,pafi Ha IIPHO, 300T Yera je HeOIXOTHO

15 Kao 6pyTo npuxop y3uma ce T3B. 6pyTo-2 3apajia y K0joj Cy ypadyHaTH U JOIIPUHOCHK KOjIi [Iafiajy
Ha TepeT mocnofasua. OBo je usHOC Koju ucitahyje mocnogaBsar, 1 y eKOHOMCKOM CMUCITY Y
HOTIIYHOCTHU OArOBapa MojMy 6pyTO IPUXOAA KO OCTAIUX LieAyTapHMX [TOpe3a, Te oMoryhasa
aflekBaTHO nmopeheme edekaTa mopeckux Mpommca Ha HeTo 3apany 3anocieHor. Kopumtheme
6pyTo-1 3apajie Huje OfECHO 3a opeberbe ca TPeTMaHOM OCTaIUX 6Py TO IpUXOAa.
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fla pearyjy HaJ/Ie)xH) OpraHy. 3aTo moce6Ha OITOBOPHOCT 3a CIIpoBoheme OBMX
Mepa CBAaKaKo JIOXXM Ha IIOPeCKUM OpraHuMa, 6ynyhiu fja ce Henpujas/blBarbe paja
¥ IPUXOfia II0 TOM OCHOBY I10jaBJbyjy Koft o6e BpcTe mmargopmu. [Jok VHcnekropar
pajia IpaTy jia U ce MOCTIOAABLIY IPUAP)KaBajy o6aBesa 13 paHOIIPABHIUX MIPOIINCA,
6e3 nyO/per ynakema y IIOC/IOBHE OffHOCe oneparepa miargpopme ca Tpehum numy-
Ma, IOT/IE je 3a/jaTaK ITopecKe MHCIeKIUje a YTBPAYU Ja 1 Cy IpUXoau foMahnx
pe3uieHaTa IpyjaB/beHN, OFHOCHO /la JIU Cy Ha BbIX I1aheHn mopes 1 JOIPUHOCHL.
YKOMMKo ce TOKOM KOHTpPOJIe YTBPAIM Jja je ped O pajy Ha LIPHO, IIOPEeCKa MHCIIEK-
IMja Iy>KHa je Ja o ToMe o6aBecTy U VHCIeKTOpaT paja, Kako O ce MoCTynak
eBEeHTYa/THO HaCTaBMO U Y IOMEeHY paJjHOT IIpaBa, yK/bydyjyhm n Mmoryhy kxpuBmd-
HOIIPaBHY OAT0BOPHOCT. OHO LITO je KOJ MIaThOPMCKOT pajia IpobieM, TO je T
HU TIOpecKa MHCIEKIMja HU MHCIIeKIMja pajja He BplIe Y JOBO/bHOj MEPU HafI30p
HaJ| T0CIoBameM oreparepa miardopmu y Cpouju.

IIITo ce TMyYe KamanuTeTa HOPECKUX OpraHa, OHM Beh [yru Hu3 rofuHa uMajy
npo6remMa ca HeloBOJBHOM Ka/IpOBCKOM IOITYHOM KamanuTeTa. Jmak, y mpeTxogHoM
IIepYOAY CIIPOBEJEHO je 00MIMHO UCTPAKMBakbe IIPUXO/ IUIIA KOja Cy Ha 0Baj HAYMH
octBapwia nmpuxope. Mehynm, Ilopecka ynpasa joln Huje moderna mporec IogHO-
IIerha KPUBUYHMX IIpYjaBa INIMa Koja 06aBibajy paf 3a MHOCTpaHe Hapy4noIle.

JIp>xaBHM OpraHu 04eKyjy fa he ce koMOMHALMjOM NOACTULIAjHUX ¥ MHPOPMa-
TUBHO-e[yKaTVBHMX Mepa noctuhy nodospimame y oBoj obmactu. Ilop mopcruiaj-
HVIM MepaMa Iofjpa3yMeBa ce, IIpe CBera, yBohemwe npedepeHIyjaTHoOr HOPecKor
TpeTMaHa IIPUXoja ,ppuIeHcepa“ 1 MOjeTHOCTaB/bebe MIOCTYIKA ITIO{HOIIeha
nopecke npujase. VicroBpeMeHo, nHGOpMaTHBHE KaMIlambe, JUCTpUOyIja myomm-
Kalyja 1 06pa3oBHYU IPOrpaMyl MIMajy 3a LiWb Jja IIOAUTHY HUBO CBECTY 0OBE3HMKa
O LITETHUM IIOC/IeAUIIaMa HellpyujaB/blBamba Npuxoya. Vnak, ce oK He 3amo4He
MOCTIENHO CAHKIMOHMCAbe YYMHIIAlla KPMBUYHOT Jlefla IOpPecKe yTaje, TEIKO je
ouyekyBaTy fia he KpUBMYHO IPaBO OCTBAPUTY CBOj OCHOBHM I[W/b — TeHEPaIHY
IIpeBeHIYjy HelpyjaB/blBaba IIPUXO/a, OZHOCHO Heltahawa nopesa. CynpoTHO
TOMeE, CeJIEKTUBHA IIPMMEHA ITPOMNCa Off CTPaHe MHCIEKIMjCKMX OpraHa MOACTIYe
HepIIeIIyjy HeKaKIBIBOCTY U 0Xpabpyje HacTaBaK OBe II0jaBe.

6. BAKJbYYAK

PasBoj gurutamHMUX TEXHONIOTM)ja 1 YOp3aHa TpaHCopMalja eKOHOMCKIX
OJIHOCA [IOBE/IN CY [0 HAaCTaHKA JUTIUTA/IHE €EKOHOMMjE KAOo jeJHOT Off KIbYYHIX
oberexxja caBpeMeHOr IPyLITBA. Y TOM OKBUPY, INTATPOPMCKY pafi IIOCTAO je jeiaH
Of1 HajAMHAMIYHMjUX eHOMEHa, a/lu BeroBo paBHO ypeheme y Cpbuju jour yBek
HIje JOCTUITIO 3a10BOsbaBajyhn Huso. Hajsehn 6poj pagHimKa je aHra)koBaH y Cii-
BOj 30HM, 6e3 yroBopa u 6e3 ymaate nopesa u fonpuHoca. To nMa 3a mocneauiy
cMambeHe OylIeTCKe IIPUXOofe, CTab/berbe CUCTeMa COLVIja/THe 3aIlTUTE Y CTBapaibe
HeJloja/THe KOHKYpeHI[yje IIpeMa OHVMa Koju pafie Y CKiazny ca 3akoHoM. ITocrojehn
LeZly/TapHY CUCTEM OIIOpe3NBatba, KOjU pasnNIUTO TpeTUpa IIPUXO/ie y 3aBN-
CHOCTM Of, FbIXOBOT IIPAaBHOT OCHOBA, JJOlATHO KOMIIIMKYje CUTYaLMjy U IIOACTIYe
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nsberapame 3aCHMBamba paJHOIIPABHIX OlHOCA n3Mely omneparepa rmiardopmm u
1aTPOPMCKUX PaJHMKA.

IpxaBa je y ob6macTy mopecke MONMNTHUKe IIpeRy3ena ofpeheHe Mepe, Kako 6u
KpPO3 IIOBOJbHYjY IIOPECKY TPETMaH 1 [0jefHOCTAB/beHY NIPOLIeAYPY IIpHjaB/biBakba
Hope3a MOTMBUCAIA ITATPOPMCKe pafiHuKe ja usahy us cuse sone. Mehyruwm, 6e3
IOCIIeiHe IpYIMeHe CaHKI[Vja 3a HelIpMjaB/blBambe IIPUXOJia 1 pajia Ha LIPHO, Pe3yII-
TaTy 0CTajy orpanndeHn. OAroBOPHOCT 3a CIIpoBolerbe OBMX Mepa He JIeKU CaMo
Ha [Topeckoj ynpasu n VIHcnekropary paza, Beh n Ha Bragyu. OHa Mopa npeyseTtn
HOJIMTUYKY OTOBOPHOCT 3a JOC/IEHO CIIPOBOherbe Mporiica, Mako To MoXKe OuTn
HO/TUTUYIKY HETIOMY/IAPHO.

Hlame ypebusame monoxxaja miarpopMcKIX pajHIKa MOpa OUTI yCMepeHO Ka
IIPOHA/IAXehY paBHOTEXe usMehy drexcubunHocty Kojy omoryhasa mwiaTdopMckn
paj, u moTpebe 3a conyjamHoM curyprourhy paganka. Cpbuja uma IpUInKy ja
KpO3 HOC/IeIHILjY IIPUMeHY IocTojehnx mpomca 1 ’BUX0BO HOCTENeHO Ipyiaroha-
Barbe CTBOPU IIpaBHM OKBUP Koju he 06e3b6enntu dep ycmoBe u 3a pagHmKe 1 3a
IIOC/IOABIIE, Y3 OUyBame CTAOVIHOCTY jaBHUX (QUHAHCY]A.
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THE IMPACT OF TAX LAW ON THE LEGAL
STATUS OF PLATFORM WORKERS

Summary

Although platform work has become an increasingly important segment of the
economy over the past decade, its legal regulation in Serbia remains insufficiently
defined. The paper analyzes different forms of engagement of workers on digital
platforms, in the context of varying tax burdens applied to different types of income.
Particular attention is given to the schedular system of taxation, which creates in-
centives to avoid establishing formal employment relationships. The paper discusses
the differences between work performed on crowdwork and gigwork platforms,
as well as the consequences of the tax regime for the social security of workers. It
also points out that more favorable tax treatment and simplified income reporting
procedures may encourage workers to leave the grey economy, but without consis-
tent enforcement of sanctions for unreported income, the effects remain limited.
The paper concludes that further harmonization of labor and tax regulations is
necessary in order to ensure a balance between the flexibility of platform work and
the social security of workers, while at the same time ensuring budget revenues.
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Kipyune pujeun: pagro 3akoHogasciiieo, pag 6an pagHoi ogroca, Honoxaj
usspwunaya y pagy 6ar pagroi ogroca, goipagrea upotiuca

1. YBO/[]

Y cucremy paga Peny6imke Cpricke moctoju MoryhHoOCT 3a paji BaH pagHOT
OfIHOCa, a TakBa MoryhHocT pmu ce n3 Ycraa Penry6mke Cpricke, ¢ 063upom Ha
TO 1A Cy WiIaHOM 39. YcTaBa rapaHTOBaHM IIPABO Ha pafl, Y CK/IaJy ca 3aKOHOM, U
paBo Ha cnobonaH 1360p pazia. /lnie koje 06aB/ba paji BaH paHOT OfHOCA II0 CBOM
u360py cTude ofpeheHn nmpaBHM CTATYC, IpaBa 1 0OaBe3e 0 OCHOBY TAKBOT pajia.
Takas pag npumnaja pajHoM 1paBy u ypebyje ce pafjHOnIpaBHUM 3aKOHOJIABCTBOM.
3akoH o papy' Pemy6rmuke Cpricke perynmiie paj BaH pajHOT OfHOCa U yTBpDhyje
OCHOBE KOjiMa Ce YCIIOCTaB/bajy 0O/muIy TakBor paga. CBaky o o6mmKa pazga
BaH PaJHOT OIHOCA YCIIOCTaB/ba C€ YTOBOPOM, KOjU 3aK/by4yjy /IMIie Koje 06aB/ba
nocoBe (ITOC/IEHVK) U JINIIe 3a Kora ce 00aBjbajy IoC/IoBY (II0C/I0aBaly).

HecrnopHa je unmeHnIia fa ce mpaBHa Teopyja Huje feTa/bHMje M MTHTEH3VBHMjE
6aBuIa peHOMEHOM IIPaBHMX OCHOBA aHT'A)KOBama pajia BaH paIHOT OJHOCA, 360T
Jera je paji BaH paJHOT OfHOCA CaMo fijemMMIYHO 610 ypeben y pannjem 3akoHy o
pany, ¥ To Kpo3 o6aBjbarbe IPUBPEMEHNX I TOBPEMEHVIX ITOC/IOBA U KPO3 IOIYHCKM
pan, a 61o je capgp>kaH y ofpendama Koje perymiry pajHy OFHOC.

[Tonasehu of YcTaBoM rapHTOBaHOT ITpaBa Ha paji 1 IIpaBa Ha c11060faH usbop
paja u YumbeHNIE /1a Ce pajl y pafHOM OJHOCY M paji BaH PaIHOT OTHOCA 3HA4YajHO
PasmKyjy, OMI0 je HEOIIXOZHO YPEANUTH U MPOLIMPUTH TI0jeAHe 00/IMKe paja
BaH PAJIHOT OJJHOCA Y OJHOCY Ha paHMja 3aKOHCKa pjellerba i CUCTEMATU30BaTI
cBe 06/MKe pajia BaH pajIHOT OffHOCA Y Toce6aH 1o 3aKoHa. TpeHyTHM I0/I0XKaj
MHCTUTYTA pajia BaH paJHOT OffHOCA Y CUCTEMY pajia Huje KOHaYHO pHjellleH, Hapo-
YMTO Ca aCIeKTa 3alITUTe NPaBa M3BPIIM/IALLA TIOC/IA II0 CBMM YyTOBOPMMA KOjUMa
ce ypebyje TakaB pan, ma je HeonxonHo ybynyhe kpo3 Hajjorpajiiby 3aKOHa O pajy
06e36mjenuTy Behy samTuTy 1 06MM IpaBa U3BpLINIALIA TOT OOIMKA pajia.

2. ITPABHI OCHOB 3A PAJl BAH
PAITHOI OTHOCA

3a pa3nuKy of paHujer 3akoHa o pajny, Baxkxehu 3akoH o pany, y aujeny ,,Pan
BaH pafHor ogHoca“ (wi. o 204. no 207), Kao mpaBHe OCHOBE 32 paj BaH paj{HOT
omHOCa yTBphyje yroBope, 1 TO: 1) yroBop 0 06aB/bamy NpUBPEMEHNUX I IIOBpe-
MEHMX II0CJIOBA; 2) YTOBOP O fijety; 3) YTOBOP O CTPYYHOM OCHOCOO/baBamby 1
ycaBplIaBamwy; 4) yroBOp O JOIIyHCKOM pazny. OBe yroBope 3aKk/by4yjy nuie Koje
o6aBsba OC/IOBe (IIOC/IEHMK) ¥ /IMIie 3a KOora ce 00aB/bajy IOC/IOBM (IIOC/IOaBalL).

1 ,,Crnyx6enn rmacauk Peny6muke Cprcke®, 6p. 1/16, 66/18, 91/21 - Onnyka YcraBHOTr cyaa
Perry6muke Cpncke, 119/21, 112/23 u 39/24.
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3ajemHIYKO 32 HaBeleHe YTOBOPE jecTe fla ce 3aK/by4yjy y MICAaHOM OOJIVIKY U Jia
cafip)ke HAPOUNTO: BPCTY, HAYMH ¥ POK U3BPIIea 0C/A, Ko ¥ HAYMH yTBphuBama
HaKHaJe 3a paji, ako 3aKOHOM Hujje apyradnje ogpebheno. [Tocnonasar je ny>xaH ga
BOJY €BUJIEHIIVjY O CBMM YTOBOPMMa KOj€ 3aK/by4M Ha OCHOBY IIpaBI/Ia CafipXKaHMUX
y onpenbama 3aKoHa.

I[IpaBHa Teopuja Huje ce AeTa/bHMje M MHTEH3UBHUje 6aByIa GeHOMEHOM IIpaB-
HJX OCHOBA aHTa)KOBama pajia BaH paJjHOT OfHOCA, aiu, 6e3 0631pa Ha TPeHyTHa
3aKOHOJ]aBHA pjelllelba, CMaTpaMo Ja OBY M OCTA/IU MHCTUTYTH (pIeKCUOMTHOT 3a110-
II/baBaba MMajy OyayhHOCT 11 3Havaj y moBehamy 3amoc/ieHOCTH U fia je MHULVIpame
IbMIXOBE JJa/be aKTyeNnMu3aluje ¥ MpaKTUYHOT OCTBapyBarba IIOTIYHO OIIPaB/IaHOo.

MebyTuMm, y capaimeM TPeHYTKY MOpPAjy ce MMaT! Y BUAY U COLMjalHa OV-
MeH3Mja OBUX 00/IMKa aHTaKOBamba pajia, TPEHyTHAa €KOHOMCKA Kp13a U YTUII]
ColLlMjaTHMX NTApTHepa Ha KpeMpambe 1 3aKOHCKO ypeheme cucreMa paga Koj Hac 1
y OKpy>kemby. OHO LITO je y IPaKCy IPUCYTHO jeCTe pasIMIuT Ha4MH OCTBApUBarba
IpaBa M3BPIINIAIIA II0 OCHOBY pajia BaH PaJHOT OfHOCA U OOMM HIXOBE 3aIITHTE
y OIHOCY Ha pajjHNUKe KOji Cy Y paffHOM OCHOBY II0 OM/I0 KOM IIPaBHOM OCHOBY,
LITO UX JJOBOAM y HEPABHOIIPABaH I10JIOXKA].

Kako 611cMO MOI/IM IPEIIOKNTH Mjepe 3a yHarnpeleme MHCTUTYTa pajia BaH
pajiHOT OffHOCA 11 1T06O0/bIIIakha IIPaBa U 3alITUTE IPaBa M3BPIIIIIALIA, Y OBOM Pafly
orpannunheMo ce camo Ha 00/IMKe pajja BaH pafHOT OGHOCA Koje mpefBuha 3aKoH o
pany Perry6muke Cpricke 3 2016. ropyiHe 11 KOjyI HECIIOPHO IIPUITAZIajy PafHOM IIpaBy.

2.1. YroBop o npuBpeMeHNM U NIOBPEMEHNUM IIOCTIOBMIMA

OBaj yrosop Hajuyenrhe je KOpUIITEH Kao IPAaBHY OCHOB 32 paJi BaH PaJHOT
OJHOCA ¥ IIPUCYTAaH je Male-BIIIe Y CBUM 3aKOHOIaBCTBUMA Ip>KaBa U3 O/IyKer
OKpY)Xemba. ¥ II0YeTKY, FeroB IpeiMeT MOIIU CY OUTY OC/IOBYU U y OKBUPY Jjera-
THOCTY TIOC/IOfiaBalla, a OU KacHYje T! MOC/IOBY MOpaIy OMTY M3BaH JIje/IaTHOCTI
noc/ozBIA U ¢ KpahuM pokoM Tpajama yropopa. Cajalime 3aKOHCKO pjellerhe
TOBOPM O IIOC/IOBMMA 32 KOje Ce He 3aK/by4yje YTOBOp O pajy.

2.1.1. IIpasna tipupoga u cagprcuma yiosopa

Basxehn 3akoH o pamy mosHaje iBa pexxiMa pajja 1o yroBopy o o6aB/bamy
IpUBpPeMEeHMX M IIOBPEeMEeHNX ITOC/IOBA: OIIITY ¥ IToceOHN. OIMIITH PeXXUM paja
II0 YTOBOPY 0 00aB/batby IPUBPEMEHNX 1 IIOBPEMEHMNX IT0C/IOBA BaXKN 3a CBe KOjI
TaKaB YTOBOP 3aK/by4e, YKOMMKO OCeOHNM peXMMOM HHje Apyraunje mpepsube-
HO I IIPUMjelbyje Ce Ha He3alloC/IeHa 1A, 3aIl0C/IeHa IU1a KOja pajie C HEIyHUM
PajHUM BPEMEHOM U KOPMCHMKE CTaPOCHE IIEH3Hje.

ITpema 4ymany 204. 0BOT 3aKOHa, yTOBOP O NIPMBPEMEHUM U IIOBPEMEHUM I10-
CTIOBMMa 3aK/by4dyje IOCTIOfaBal] C HaBeleHUM KaTeropujama niia 3a 06apjbarmbe
IpMBPEMEHNMX U IIOBPEMEHMX IIOC/IOBA KOju He Tpajy my>Ke of 90 maHa y jenHoj
KaJIEHJAPCKOj TONVIHMA.
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VsBpimony 1mo oBoM yroBopy MOTy OMTH He3aIloC/IeHa /INIIA, 3alI0CTIeHa INIa
C HEIIYHUM paJiHMM BPEMEHOM U KOPMCHUIIY CTaPOCHE NeH3uje. AKO He3alocnieHa
NMIA HUCY IYHO/bETHA, ITIOTPeOHa je CarlIaCHOCT 3aKOHCKOT 3aCTYITHMKA, CXOTHO
4IaHy 56. cT. 1. 1 2. 3aKoHa 0 OO/IUTallMOHNM OFHOCKMA. TO BaXKM U 3a Majlo/be-
THa NI} KOja pajie C HEyHUM pafIHMM BpeMeHOM. KopucHMIIM MHBaIMIHYHA 1
IIOPO/IMYHE NIeH3Mje He MOTY pafiuTI 110 0BOM yrosopy. IIpenmer yrosopa moxxe
6uTH 6110 KOjM IPUBPEMEHY VI IIOBPEMEHM I10CA0 U3 Jje/IaTHOCTY MOCI0faBIa
3a KOjI ce He 3aK/by4yje yTOBOP O pafy.

»1IpMBpeMeHN ITOCTIOBY CY KPaTKOTPAjHM KOHTMHYMPAHU IIOCTIOBU, KA0 LITO
Cy: cjeTBa, XeTBa, Opame ycjeBa WM IUIOf0Ba, Ipepasia mehepHe pere, OTKyI
KUTapUIla, aHKeTHPame, apXe0IOLIKO CIIUTUBAakbe, peBUTanu3anuja ¢ppecaka,
PEKOHCTPYKIMja YMETHUYKIUX IIpeaMeTa 1 cindHo. IloBpeMenu nmocnosu cy Kpa-
TKOTPajH! IOCTIOBY KOjy ce He 00aB/bajy Y KOHTUHYUTETY, Beh ¢ BpeMeHa Ha Bpeme,
Kao LITO Cy: IPOTUBIPAJIHA 3aIUTUTA, M3PaJa CajaMCKIMX IITAaH/I0BA, KOLIEHEe TpaBe
II0 IPaJICKMM NTapKOBMMa, Ofip>KaBarbe pefia Ha CIIOPTCKUM Ipupenbama u ci.

3aKOHOM 0 pajfly je mpefBuheHo fja IpUBpeMeHM 1 IIOBPeMeHM ITOC/IOBY MOTY
TpajaTy Hajay>Xe 90 pagHuX JaHa y KajneHAapcKoj ropuuan. OBO je ropiba rpaHniia
IBJIXOBOT Tpajarba — TO 3HA4M Jla He MOTy TpajaTu Ay’ke, a Mory kpahe.

V3Bpumony 3a o6aB/beHM paji Ipunaja IpaBo Ha HaKHaAy. VI3HOC HakHaje
yTBpDhYjy ce yroBopom. [Tocnonasar je myxaH fa mwraha gonpunoce yrephene 3a-
KOHOM 0 fionpyHocuMa.’ To oBaj yroBop 4mHM O/IMCKMM YTOBOPY KOj/M Ce 3aCHMBA
pajiHM OfHOC.

Yrosop o npuBpeMeHNM ¥ TOBPEMEHNM IIOCTIOBYIMA j€, IIO CBOjUM KapaKTepu-
CTHKaMa, OO/IUTAIVIOHY yTOBOP, KOj! HIfje PeryIncaH 3aKOHOM O OO/UTaIVIOHNM Off-
HocyMa, Beh mpommcnma koju ypebyjy pagHe ofHOCe, Ha OCHOBY KOjUX Ce OH KOPUCTH
y npakcy. Kao y cBUM CIMYHMM C/Ty4ajeBMMa, 33 CBe LITO y BE3Y C OBUM YTOBOPOM
HIfje pery/IICaHo MPOICYMA O PaiHUM OJHOCKMA BaXke OIILITe ofpende U ofpende
0 yroBopyMa 13 3aKoHa 0 0O/IMTaliMOHNM OFHOCYIMA U CYIICHAMjapHO Ce IPUM]ebYjy.

Yrosop o npuBpeMeHNM U TOBPEMEHMM ITOC/IOBJMMA yCIIOCTaB/ba IIPAaBHO-
€KOHOMCKY OJJHOC KOj! HI Y KOM C/Iy4ajy He MOXKe IIpepacTu y pagHu ofgHoc. Criop
KOju HacTaje 13 OBOT yTOBOPaA pjelllaBa ce Y peJOBHOj IIAPHMLIN, a He Kao CIIOp 13
pagHor ofHoca. O6aB/bame IPUBPEMEHNX U IOBPEMEHNX II0CIOBA IIPECTaB/ba
paj BaH paJHOT OJHOCA.

»YTOBOP Ce 3aK/by4yje C 0631pOM Ha IMYHOCT ITOCTeHMKa, TaKO Jla TpUIIafia
yroBopuma ‘intuitu personae. O6aBe3e 13 OBOT yroBOpa IIpecTajy cMphy HocIeHnKa
VI He MOTy ce IIpeHMjeT! OfHOCHO Hac/yjefuTu.

I[TpaBHa mpupopa oBor yroopa ofipehyje u mwerosa ejcta. Kako ce panm o mje-
IIOBUTOM YTOBOPY, OH MIMa BOCTPYKO A€jCTBO: OO/IMTaL[IOHOIIPABHO Y PaJHOIIPABHO.

2 3.VBowesnh, PagHo tipaso - ueiiepiiio usmjerveno u goiyreno usgare, [lpaBun dakynrer
YumBepsurera YuuoH y beorpany u Cnyx6exn rnacauk, beorpag, 2009, ctp. 299.

3  ,Cnyx6enn rmacHuk Penrybnuke Cprcke®, 6p. 114/17, 112/19, 49/21, 119/21, 56/22, 132/22,
112/23 n 110/24.

4 3. VBomesnuh, ,,YToBOp 0 BplIermY IPMBPEMEHNX U IIOBPEMEHNX II0CTI0BA", PagHu ogHocu u
yipasmarse, 6p. 6/1994, cTp. 21.
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PannonpaBHa fiejcTBa yroBopa OIJIefiajy e Y UMbEHUIN fla TOC/IEHMK 10 yTO-
BOPY 0 00aB/barby IPUBPEMEHMX U1 IOBPEMEHNX II0C/IOBA MIMa IIPaBO Ha MIEH3MjCKO,
VHBAJIMJCKO ¥ 3PaBCTBEHO OCUTYpambe, Y CKIA[y C OAroBapajyhyuM 3akoHOM.

O6nuranyoHonpaBHa ejcTBa yrOBOpa O MPUBPEMEHNM U TOBPEeMEHNM II0-
c/IoBMMa 4MHe ob6aBe3e cTpaHaka yTBpheHe camum yroBopom. ObaBese cy y3aja-
MHe I pelIUIIPOYHE, IITO OBaj yTOBOP, KAKO CMO UCTAK/IN, yBPUITaBa Y ABOCTPaHO
obaBe3He yroBope.

OBaj 061K pajia 4ecTo ce 3/1I0ynoTped/baBa, 0 YeMy CBjefjoue U U3BjelITaju
nHcnekuuje paga Peny6mmke Cprcke. IIpema M 13Bjemrajuma, yroBop o oba-
B/balby MIOBPEMEHMX U IIPMBPEMEHNX II0C/I0BA, KA0 BUJL 3aII0I/baBalba OfHOCHO
aHTaXOBama PaJHIKa, HajBUIIE Ce 37I0YIOTpeb/baBa KOJ IOCI0faBala Koju oba-
B/bajy IPUBPEHY JjETaTHOCT.

2.1.2. Iloceban pesxcum yiosopa

[Toceban pe>xxuM pajia O yTOBOPY 0 00aB/barby IPUBPEMEHNUX I IIOBPEMEHUX
IIOCIOBA BAaXKU CaMoO 3a YWIAHOBE OM/IAAVIHCKMX U CTYAEHTCKUX 3ajapyra. [Ipema
ofipen6u wiaHa 204. ctaB 1. Tauka 3. OBOT 3aKOHa, IIOCTIOfjaBal] MOXKe 3a 00aB/bame
IPUBPEMEHNX U IOBPEMEHMNX II0CIOBA Jja 3aK/by4Yl YTOBOP C IULEM KOje je YIaH
OMJIaIMHCKe VJIU CTYAEHTCKe 3aipyre y CKIaAy ¢ pomyucuMa Koju ypebyjy oma-
IOVHCKO U CTY/IEHTCKO 3a/IpyrapCTBO.

YroBop 0 06aB/pamy NIPUBPEMEHNX ¥ TIOBPEMEHNX II0C/IOBA IIPEKO OMIA/IHCKE
Y CTYIEHTCKE 3a/Ipyre MJIM YTOBOP O Pajy ca 3apyTroM, Kao IIPaBHM OCHOB aHT'aXKO-
Bama pajia 0e3 3acCHMBama PaJHOT OIHOCA, 3aHMM/BUB je He CaMO Ca CTAHOBMIITA
npakxce Beh v 300r YnmBeHNIIe a CBOje MICXOAVIITE Ha/la3) Y KOHTPAMKTOPHOM
MIbEY 3a/IpyrapCcTBa I 3apy>KHe CBOjUHE y HallleM [IPYLITBY.

Y Penry6muim Cprickoj nutarme OMIAMHCKOT M CTY/IeHTCKOT 3aipyrapcTBa
ypebeHo je 3akoHOM 0 OMIAAMHCKUM 3aapyrama’. I1/p OMIaiMHCKOT ¥ CTY/eHT-
CKOT OPTaHM30BaIba OCTBAPYyje Ce IPUBPEMEHNM U IIOBpEMEHNUM PafioM. JljeTaTHOCT
3afipyre jecTe OpraHM30BaHO 0baB/bambe IOCIOBA 3a IIOTpebe IOCIofaBalia Koju
HeMajy KapaKTep paJHOT OIHOCA, U TO: IPUBPEMEHY U ITIOBPEMEHY TI0CTIOBH, I10-
CTIOBY 4Mjy je 06UM oBpeMeHO noBehaH, TOC/IOBY OICYTHOT PaHUKA U Ce30HCKU
nociosy. Onira nmpasuia (KOZEKC) OMIAANHCKOT U CTY@HTCKOT 3a/[pyrapcTaa
(,Cny>x6enu rmacuuk Penybnuke Cpcrnke®, 6poj 20/96), motBphyjy unmese u ije-
JTaTHOCT OopraHusoBama. [Ipema ToMe, moceb6an pexxum obaB/barba IPUBPEMEHIX
U TIOBPEMEHMX II0CI0Ba TUYe C€ CaMO OMJIA[IVHCKOT U CTYAEHTCKOT 3a/IpyrapcTBa.

2.2. YroBop o gjeny

Y mpakcu nocToje cTanHe paclpase fa I yTOBOP O [jeny IPUIafia paJHOM
IpaBy WIN PYrUM rpaHama npasa. Kap je pujed o oBoj gunemn, Mopa ce mohu ox

5  ,Cnyx6enn rmacauk Pemry6mike Cprcke®, 6p. 3/96 u 21/96.
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IMEbEHNIIE fIa je YTOBOP o fijenny ypeheH 3akoHOM 0 00/MraniOHIM OTHOCKIMA U Jia Ce
Y PafiHOM IIpaBy U 3aKOHOIABCTBY TPETMpPa Kao YTOBOP O Pajy BaH PaJJHOT OJHOCA.

2.2.1. Ilpasna tipupoga u cagprcura yiosopa

OBaj yroBop y 3akoHy o pany ypebeH je ogpen6om wiana 205. IIpema crasy 1.
OBOT WIaHa, IIOC/IOfiaBALl MOXKe C ofipe)eHnM /uLieM Jja 3aK/by4u YTOBOP O fijery, pajy
o6aBJbarba IT0C/IOBA KOjI CY BaH /IjeIaTHOCTI ITOC/IOfABIIA, @ KOjU MIMAjy 3a IIpeMeT
CaMOCTaJIHy U3pajy UIN OIIPaBKy ofipeheHe cTBapu, caMOCTaIHO U3BpIemhe ofpebe-
HOT (pM3MYKOT VIV MHTEIEKTYa/THOT TTOC/Ia. Y YeCHVIM YTOBOPHOT OffHOCA KOjI HacTaje
3aK/bY4MBameM YTOBOPA O Jjely jeCy IOC/IofaBall 1 ocneHnK. Kpyr onux koju mory
OUTY IOCTIEHNIIV HMje OTPaHUYEH, I1a TO MOXKe OMTYU CBAaKO (PM3NMYKO JINIIE, YaK U
MaJIOJbeTHO, aKO VMa CaI/IACHOCT 3aCTYIIHMK], CXOFHO YIaHy 56. cT. 1. 1 2. 3akoHa
0 obnmuraiyonnM ofHocuma. OBJije je pyjed o OIIITEM PEXUMY YTOBOPa O Jjery.

[IpemmeT yroBopa o fijeny jecy ,IIOC/IOBM BaH Ije/TaTHOCTY ITOCTIOfABIA‘, 3a
Pas/UKYy Off IIpefiMeTa yroBopa 0 06aB/bakby IPUBPEMEHNX Y IOBPEeMEHNX II0C/I0Ba,
KOju Cy YITITABHOM M3 JjjeTaTHOCTY II0CTIO/IaBIa.

»11py ofpehuBamy npemveTa yropopa, NpyMapHM 3Ha4aj MIMa gesio, a He TI0Ca0
KOjuM OHO HacTaje. Koz fiena je 6uran pesynTara pajja, a He caM paj. 3aTo 13 OBOT
yroBopa u3Bupy obmranuje Iypa, a He 00/mranyje CpeficTaBa; 3a IbIX je CBOjCTBe-
HO — CTBapame, laKJle M3pajja WM ollpaBKa ofpelheHe cTBapy, OHOCHO U3BpILEHe
LeJIOBUTOT (DM3MYKOT VI MHTeNeKTyamHor rnocia. CTBapame fiefia Mopa fa 6ype
CaMOCTaJIHO, a TO IOfipa3yMIjeBa JIMYHe CIIOCOOHOCTY OHOT KO Tpeba fa Oype mocre-
HJK. Y M3BpLIaBaby YTOBOPHE 00aBe3e IIOC/IeHNKA He MOXKe Jla 3aMeHM IPyTo jnie.

ITo mpaButy, yroBop o fijeny je ¢popManHy yroBop, jep je popmy kao 6uran
YCJIOB 3a IIYHOB@>KHOCT YTOBOPa IpoMIcao 3aKOH O pafy y ofpenou wiana 205.
ctaB 2. OBaj yroBop je ABOCTpaHO 0O6aBe3aH 1 TepeTaH YroBOp, jep ce pajy o y3a-
jaMHOCTHM 06aBe3a ¥ KOPUCTH; IO IIPaBITY, C TPAjHNM U3BpIIeHeM o0aBe3a; intuitu
personae, jep ce 3aK/bydyje ¢ 063MpOM Ha TMYHOCT U3BPLICHNKA; KOMYTaTUBaH,
jep je y TPeHYTKY IeTOBOT 3aK/by4erba II03HATA BIUCVHA Y3ajaMHOCTY IIpecTanyja.
[Tpunaja rpynu jeTHOCTaBHUX YTOBOpa (a He MjeIIOBUTHX); Y BeTOBOj CTPYKTYPH
HeMa e/IeMeHaTa Ipyrux yroBopa.

burthu enementy yropopa o fjeny jecy: ijeno u3BpuIMona Kao mpegMeT 1 Ha-
KHaJla /1Y Harpaja Kojy Ayryje Hapy4ual OGHOCHO ITOCTIofjaBal). YTOBOPHE CTpaHe
4ecTO yroBapajy ¥ poK, Kao OMTaH eJleMEeHT yTOBOPa, @ MOTY YC/IOBUTY M HACTaHAK
YroBOpa U CarIacHOIINY 0 HU3Y APYIUX YMHbeHNIa (CyOjeKTUBHY OUTHY eIeMEHTH).
[Tpenmer yroBopa je paj M3BpIIMOLA KOjUM ce mocTioke ogpehenn pesynrar. Ty
je pujed o onpeheHoM pany, o mpousBofHBY ofpeheHor Ajena moMmohy MexaHUIKOT
VI HEKOT [PYTOT pajja, YMjeTHUYKOL, HAyYHOT MM IMTEPAPHOT OCTBapema. Pay
VI TI0CA0 M3BPILINOIIA, KA0 U HeTOB Pe3ynTaT, Mopajy 61ty Moryhu, nomyurenn,
oppehenn wn ogpenyBu. Hapydnman nma npaBo Bplieibe Hai3opa.

6  3.VBowesuh, o. c., cTp. 302.
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2.2.2. Obase3se yiosopHux ciipana

Hapyunnar je o6aBe3aH Jja MCIUIaTU MSBPIIVOLY HAKHAZLY Y BpMjeMe, Y MjecTy U
Ha Ha4yMH KaKo je yroBopoM npensubhero. Haknapa ce ogpebhyje yroBopom, ako Huje
oppehena o6aBe3HOM TapudOM 1IN HEKUM APYIUM 00aBe3HMM aKTOM. AKO HaKHaja
Hje yTBpheHa, yrBpauhe je cys mpema BpujeHOCTY pajia, IpeMa HOPMaHO IOTpe-
OHOM BpeMeHY 3a Taj [10Ca0, Kao ¥ IIpeMa yoO4yajeHoj HaKHa/M 3a Ty BPCTY paja.

V3ppumialy MMa CTaTyc OCUTYPaHMKA CAMOCTA/THUX JIj€/IaTHOCTH, ITO IIPOIIACH-
Ma O IIEH3MjCKOM ¥ MTHBA/IJICKOM OCUTyParby, a IY>KHUK JOIPUHOCA je TIOCTIO0/aBall.

OcHoBHe 06aBe3e N3BPLINOLA Y YTOBOPY O fijely, peMa 3aKoHy 0 obmra-
LVOHVM OJHOCHMA, jeCy: Ja U3BPIIN [Ije/I0 KAKO je JOTOBOPEHO U I10 IIpaBIINMa
II0C/Ia 1 Ja TIpefa u3paheHy 1 IoNpas/beHy CTBap HaApy4MOoLLy.

HamomeHymu cMo Ia ce yroBop O fjey pefoBHO 3aK/bydyje ¢ 0031pOM Ha /-
YHOCT M3BPIINOLA; MIIAK M3BPIIVIIAL] HYje YBMjeK Jy>KaH fla H0Cao 00aBy INYHO,
a/ U Kaj ra 006aBU JIMLIE Y BeroBoj CIy>KOu, M3BpLINIIAL, TIMYHO OATOBApa Hapy-
9MOLy 33 U3BpPILIEHHE IMOC/A.

OcHoBHe 06aBe3e Hapy4Nolla U3 yroBopa o fjeny npemMa 3akoHy o obura-
IIVIOHVM OJHOCUMA jecy: /ja IpUMM paji IIpeMa ofipefibaMa yropopa 1 IIpaByUINMa
II0CIa, U [ja 14 M3BPIINOLY HAKHAy 3a U3BPILEHM [10CA0.

Papit 06e36jehera HarTaTe HoTpakMBarma HAKHa/Ie 3a paji M HAKHAJIe 3a YTPOLIIe-
HJ MaTepujasl M OCTa/IMX IOTPaXKBaba 10 YTOBOPY O JijeNy, M3BPILNIAL] MMa IIPaBO
3aj10Te Ha CTBAapyMa KOje je HallpaByO MM OIIPABMO, KAO M Ha OCTa/IMM IIpeaMeTMa
KOje My je IIpeflao Hapy4n/iall y Be3J C IbeTOBMM PaJiOM, CBE IOK MX KV 11 He IIpecTaHe
IOOPOBO/BHO 1A VX AP, CXOIHO ofipef6amMa 3akoHa O OO/IUTAIVIOHNM OJHOCKMA.

YroBop o fjeny ce y Ipakcy yITTaBHOM IIpMMjembyje paiy 06aB/batba jeHOT
II0C7Ia, 2 MO>Ke OMTH 3aK/by4eH 1 pajy 06aB/baba BIIe ofjpeleHNX T0c/I0Ba, anmn
YBUj€K ce€ MOPa OTHOCUTY Ha II0C/IOBE BaH JIjellaTHOCTY Nocnofasua. Haxanocr,
OBaj yrOBOp Ce MaCOBHO KOPMCTH YIPaBO paiu 06aB/barba II0C/I0BA 13 IjeTATHOCTI
IIOC/IOAABIIA, YaK U OHJIA KaJja IOCTOje YC/IOBY 3 3aK/byderhe YTOBOpa 0 00aB/batby
IPUBPEMEHNX Y IOBPEMEHNX ITOCTIOBA. Y IIPaKCH IIOCTOjU MHOTO NIpUMjepa Jia je OBaj
YTOBOD 3/10yIIOTpeb/baBaH Oalll y Te CBpPXe, MOIITO MaXKha U KOHTPO/IA HaJlJIEXKHUX
opraHa HHUCy 61/Ie Ha TOTpeOHOM HUBOY'.

2.3. YroBOp 0 CTPYYHOM 0CNIOCO0/baBamby U YCABPIIABaIbY

OBaj yroBop je yiao y pajjHOIIpaBHY CUCTeM ofpendama yraHa 206. 3akoHa
o papny. OBpije je pujed o0 iBa yTOBOpa KOju Ce 110 IIPBYU IIyT YBOZE Y CUCTEM pajia
Perry6rmike Cpricke kao 3aMjeHa BOJIOHTEPCKOM Ha4MHY CTUIAba VICKYCTBA 34 110-
narame ofiroBapajyhux ucnura. Kaga ce roBopyu o 0BoM yroBopy, Mopa ce jaCHO
Pas3IMKOBATH yCaBpllaBatbe Off CTPYYHOT OCIOCO0/baBatba.

7 P.Kmnukosuh, b. Paguh, Komenitiap 3axona o pagy Peiiy6nuxe Cpiicke, LleHTap 3a eMOKpa-
Tusauujy, bama Jlyka, 2016, ctp. 327.
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2.3.1. Yiosop o citipyuHom ociiocobwasarby

YroBop 0 CTPyYHOM OCIIOCO6/baBay MOCIOAABAL] MOXKeE [1a 3aK/bY4l C He3aIoc/Ie-
HYIM JIVIIEM, C IJ/beM Jja He3aIlOCTIeHO JIIie CTeKHe OiroBapajyhe MCKyCcTBO, Koje je
HY>KHO KaKo 611 TO /IuIle HaCTaBWIO CaMOCTAJTHO Jja paau y cTpyum. OBaj yroop ce
MO>Ke 3aK/BYYUTH Y C JIUIEM KOje XKe/M Jja Ce CTPYYHO YCaBPIIN VI CTeKHe IToceOHa
3Hamba U CIIOCOOHOCTY 3a Paji y CBOjOj CTPYLIM, OZHOCHO Aa 06aBU CHeIMjaIn3alijy,
3a BpujeMe yTBpheHO IIporpaMoM ycaBpllaBama, OFHOCHO CIelyjanusanyje.

YroBOpOM 0 CTPYYHOM OCIIOCOO/baBalby 1 yCaBpIIaBamby, KOji Ce 3aK/bydyje
usMeby mocnonasIia 1 He3aIoC/IEHOT JINLIA, He 3aCHMBA ce pajHu ofgHoc. C 063upom
Ha TO Jla C€ He paJii O 3aCHMBaIby PafIHOT OHOCA, OBJIj€ je pyijed O BOIOHTEPCKOM
pany koju ob6asspajy BonoHTepu. Bononrep (¢ppanu. volontaire, nar. voluntarius)
jecre ,,0Haj KO CITy>KU JOOPOBO/BHO 1 OecraTHO . ®

BomnonTtepcku paj 61 ce MOrao Tako OKBaM(UKOBaTH Kao paj; KOji je ycTa-
HOBJbEH y MHTepecy usppinona ofpehenor pasa, kako 61 oH cTekao ogpehena
3Hama ¥ NUCKYCTBA Ha KOHKPETHNUM IIOC/IOBMMA, ¥ TO, Y IIPMHIINITY, 6€3 HaKHa[e
OJl cTpaHe MOC/IOABIIA MM OpraHN3aToOpa BOJIOHTMpPamba.” YTOBOP O CTPYYHOM
ocrioco6/paBamy NOCTIOfABAL], MOXKE JIa 3aK/by4M C He3aIlOC/IeHNM JIUIeM paan oba-
B/baiba MPUIIPABHMYKOTL CTaXKa U T0JIaraiba CTPYYHOT UCINTA, KaJ] je TO 3aKOHOM,
OfIHOCHO ITPaBWIHMKOM O OpTaHM3AIMjy ¥ CUCTeMaTU3aIMjy II0C/IOBa IpenBubeHo
Kao rocebaH yc/IoB 3a caMocTanaH pag y crpyunu. OBfje je pujed 0 BOTOHTEPCKOM
INPUIPAaBHUIITBY (OCHOCO6/baBambe 3a CAMOCTA/IAH Pafl y CTPYLIN).

BonoHTepcku paj; OHOCHO YTOBOP O CTPYYHOM 0CONOO/baBamy Tpajao 6u
OHOJIMKO BpeMeHa KOJIMKO je, IpeMa 3aKOHY, 3a ofjpel)eHo CTpy4YHO 3Batbe POIN-
CaHO Tpajame IPUIIPABHIUYKOT CTAXKA.

HMaxo je pujed 0 BOTOHTEPCKOM pajy, TOC/IOfABAL] MOXKE IMILY C KOjUM je 3aKJby-
9JI0 YTOBOP O CTPYYHOM OCIIOCOO/baBamby fa 00e30Mjeit HOBYaHY HAKHAJY, Kao 1
JipyTa IIpaBa I10 OCHOBY pajja (HIIp. IpaBO Ha OIMOP, TPOLIKOBE IIPeBO3a VI VICXPaHe
U CJ1.), Y CKJIaJly Ca 3aKOHOM, OIILITVM aKTOM VIV yTOBOPOM O CTPYYHOM OCHOCO0/ba-
Bamby U ycaBpiuaBamy. O6e3bujeheHa HoBUaHA HAKHA/[A HE CMATPa Ce I/IATOM.

YroBop 0 CTpyYHOM 0CIIOCcO0/baBalby 3aK/bydyje ce y mucMeHoj popmu. JInre
Ha 0CII0Cco0/baBaby OCUTYPAHO je 3a C/Iy4aj IOBpefie Ha MOCITy U podecnoHamHe
6onecTn.

2.3.2. Yiosop o ciipyuHom ycaepuiasaroy

Y Peny6muny CpIickoj IocToju 3HaYajHa pasnuka usMehy yroBopa o crpyqyHoM
ocrioco6/baBamy U ycaBplIaBamwy (BOTOHTEPCKM paf ypeheH oBMM 3aKOHOM) 1

8 M. Byjaxnnja, /lexcuxon ciipanux pjeuu u uspasa, ITpocsjeta, beorpan, 1996/1997.

9 Y oBOM pajiy MOpaMo IIOCTaBUTH jaCHY pas3iuKy usMel)y BOIOHTEPCKOT pajia Kao 06pOBO/BHOT
1 6eCIIaTHOT pajia KOJ OpraHM3aTopa BOMIOHTUPAka, KOji 3a LiW/b MMa IToMoh ApyruM nuimuma
1 obaB/bare XyMaHTapHOT pajia ¥ BOJIOHTEPCKOT pafia Koju ce 06aB/ba KOJ| IIOCTOAABIIA U 3a
L1/ ¥IMa OCIIOCO0/baBatbe 3a CAMOCTA/IaH paj.
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BOJIOHTMpamba Y CMIUCTY 3aKOHa 0 BONMoHTUpamwy.'? [Ipema ogpen6u uwiana 4. 3a-
KOHA O BOJIOHTMpalby, BOTOHTUPAbE je y/arame IMIHOr BpeMEHa, TPYy/a, 3Hamba
U BjeIlITMHA KOjuMa ce 06aB/bajy ycIyre Man akTUBHOCTH 32 ZOOpOOUT fpyror
JIULIA VTN 3@ OMILITY JOOPOOUT. YeiIyre M akTUBHOCTY YTBpheHe 3aKOHOM 00aB/bajy
NNIIa HAa Ha4MH YTBpheH OBUM 3aKOHOM, 0e3 ITpaBa Ha HOBYaHY HAJOKHA/ly 1
HOTPaXMBabe VN IPyTe MMOBIMHCKE KOPUCTY 332 06aB/beHO BOTIOHTMPAIbe, aKO
OBJM 3aKOHOM HIje Apykuuje ypeheHo. 3akoH, Hagaswe, ogpehyje nyropodHo Bo-
JIOHTMpabe Kao BOJIOHTHPaIbe Koje Tpaje fy>ke of 20 4acoBa Hefjje/bHO, HajMalbe
TpU Mjecerja 6e3 IpeKuya.

Pasnuky nsmely yrosopa o cTpy4HoM ocrioco6/paBamy 1 ycaBplLIaBamy U
YToBOpa O BOJIOHTMpPamby Y CMUCTY 3aKOHA O BOJIOHTUPAlbY IIPaBU caM 3aKOH, jep
ce y 4aHy 5. HAaBOAM IITa ce, u3Mel)y ocranor, He cMaTpa BOTOHTMpameM. ,,Bo-
JIOHTMpPambeM y CMUCTY OBOT 3aKOHa He CMaTpa ce: 1) CTPy4HO 0Criocob/baBame
0e3 3acHMBamWa pagHOr OffHOCA (BOIOHTEPCKM paj) ypebeno 3akoHoM o paxy...”

Yrosop 0 CTpy4HOM yCaBpIlIaBamby IOCIOAABAL] MOXKE 1a 3aK/by4YM Ca 3a-
IIOCTIEHUM JIML[EM, HE3aIIOC/IEHUM MJIA 3aII0C/IEHMM KOJI PYTOT IOC/IO/IaBIia
KOje JKeJM Jla Ce CTPYYHO YCaBPIIN M CTeKHe IoceOHa 3Hama 1 CIIOCOOHOCTH 32
pajl y CBOjOj CTPYILV, OBZHOCHO Ja 00aBM CIlelujann3anyjy 3a BpujeMe yrepheno
IPOrpaMoM yCaBplIaBama, OGHOCHO cnenyujanusanuje. OBJje je pujed o BOJIOH-
TEPCKOM CTPYYHOM yCaBpIIaBamby Koje ce Ipey3yMa pajii CTUIarha HOBMX 3Hamba
Y paJJHMX CIIOCOOHOCTM OFHOCHO pajy cnenmjanusanuje y crpyuu. CTpyqHo
yCaBplLIaBarbe TPaje OHOMMKO BpeMeHa KOJIMKO je IIpeMa 3aKOHY MM SPYTUM
IponucuMa npefBuheHo Tpajame crienyjanusanyuje. Vako je pujed o BomoHTep-
CKOM CTPYYHOM yCaBplLIaBamby, IOCIOAABAL] MOXKE JIMILY C KOjeM je 3aK/by4no
yroBop fa 06e36ujenyt HOBYAHY HaKHaJy, Kao 11 Apyra IpaBa [0 OCHOBY paja (HIIp.
IIPaBO Ha OfIMOP, TPOIIKOBE IIPEBO3a W/ UCXPAHE U CJI.) y CKJIafly ca 3aKOHOM,
OIIIITUM aKTOM My yropopoMm. O6e3bujeheHa HoBYaHa HaKHa/la He cMaTpa ce
I/IATOM. YTOBOP O CTPYYHOM YCaBpIaBamy 3aK/bydyje ce y MUCMeHOj GOopMIL.
JIniie Ha CTPYYHOM yCaBpIllaBarby OCUTYPAHO je 3a Cy4aj IIOBpefie Ha IOCIy U
npodecnonaate 60m1eCTn.

IIpumjeHa yroBopa 0 CTPYYHOM OCHOCO0/baBamby 1 YCaBpIIaBamby Y IPAKCH
je Bp7io 4ecTa. JacHO je ja OBaKBa BpCTa pajia ypeheHa Ha oBakaB HauMH fiaje MO-
ryhHOCT moYeTHMIMMA y pafy ¥ MMIMMa 6e3 paJHOT MCKYCTBA fla Ha KOHKPETHUM
TIOCTIOBMIMA CTEKHY 3HaIbe U CTIOCOOHOCTM 3a paf, a fia, IIpY TOMe, ITI0CTOAaBIA He
OINTEPETH 3aNOUIbaBabeM PAJHMKA U IIPUjEMOM Ha PaJl y CTATyCy 3allOC/IEHOT Y
PalHOM OJIHOCY U THMe CTBapa o6aBe3y TpajHMjeT KapaKTepa KOjy TaKaB IpyjeM
IIOfIpa3yMMjeBa.

Y mpakcu, nocnozaBall 3arousbaBa HOBe M3BPIINOLIE HA IIOjeHIM paJHUM
MjecTyMa y CIy4ajeBMMa Kaja IOCTOju moTpeda 3a myMa U Kaja He II0CTOje Ipy-
TV HA4MHY I10 KOj/IMa Ce pajli MOyKe aHI')KOBaTH jeTMHUje Hero LITO je CIydaj ca
3aCHMBambEM PaJIHOT OHOCA.

10  3axoH o BoMOHTHpamY ,Cryx6eHn ramacHuk Pemy6mmnke Cpricke®, 6poj 89/13.
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2.4. YroBOp 0 JOIIYHCKOM pajgy

JoryHcKu paf je yBefieH y Halll IpaBHY CUCTEM Kao jefjaH Off Ha4MHa Jla Ce aH-
TOKYjy ZepUIMTapHU KaIpOBY, a/IM He C TP)KMIITA PajiHe CHare, Beh aHra)koBameM
JINIIA 3aIIOCTIEHMX KOJ, APYTUX MTOCIO/iaBalia.

VIHCTUTYT ZOIYHCKOT pajia IpaBHO je 6110 ypeheH caBe3HNMM U IPETXOHUM
penyonImYKuM 3aKOHMMa, oK ra u Bakehn sakon npepsuba kao moryhm o6mmk
aHTa)KOBama pajia y Ayjeny Koju ce OfIHOCH Ha paJi BaH PaJHOT ofHoca."!

2.4.1. IIpasna upupoga u cagpicuxa yiosopa

[Tpema oxpen6u wiana 207. cTaB 1. 3akoHa 0 pajy, paHUK C IIYHUM pajHUM
BpeMEHOM MOXe, 0€3 CaIllaCHOCTM IOC/IOfiaBIIa (IIpeMa paHMjuM 3aKOHMMA Caryla-
CHOCT IIOCTIOfiaBLia je 6171a TOTpeOHa), la pajy HajBUILIE [0 TIOTIOBMHE ITYHOT PajHOT
BpeMeHa YKO/IMKO Ce pajIHO BpyjeMe paIHMKa KOJ, TUX ITOC/IOflaBalla BPEMEHCKY He
HOZLyiapa ¥ YKO/IMKO Ce He pajiyt 0 00aB/barby I10C/I0BA U3 WIaHa 167. OBOT 3aKOHa.
AKO je Ta K/Iay3yJ/la yTOBOP€Ha 3a 3aK/by4ulBatbe YTOBOpa O IOIYHCKOM pajy, I10-
TpeOHO je mpMbaBNUTY CaITTACHOCT ITOC/IOAABLIA, KaKo Ou ce n3bjerne cankuuje. Ban
OBOT 1M3y3€eTKa JONYHCKY paj je Moryh yBujek 1 To 63 0631pa Ha ocnose koju he
ce y TOM peXXuMy pajia 06aB/baTl.

PecTpukTuBHY IpuMjeHy JOIYHCKOT pajia yC/IoB/baBa ie(IHUIVIja HaBeIeHOT
4/laHa 3aKoHa (,,PafIHMK KOjI je 3aK/by4yO YTOBOp O pafy ¢ IyHUM PaJHNIM Bpe-
MEHOM MO>Ke"“) U3 Koje IIPOM3IIa3y fia ce 3a JOITYHCKY paj] He MOXKe aHI'a)KOBaTH
He3aIl0C/IEHO INIIE, JINIIE KOje KOJ, PYTOr ITOC/IO/IaBlia pajy C HEIIYHUM PafiHUM
BpEMEHOM, 3aII0C/IEHN KOjy IIYHO PaiHO BpMjeMe OCTaBpyje KOJ iBa II0C/I0faBIIa,
Ka0 HM ITEH3MOHVCAHO JINLE.

3akoHOJaBal] ClIpjedasa IpeTjepaHo Kopuirhemwe JOIYHCKOT pafia, ypebyjyhn
ra Ha Ha4MH JIa paHMK Koju Beh pagy myHO pajHO BpujeMe MOXKe Jia pajy y io-
IIYHCKOM pajiy jolI caMoO KOJ, jeJHOT ITOC/IOfIaBlia, a He 1 Koji Buile mbuX. [opma
rpaHuIa BPEMEHCKOT Tpajarba IOIYHCKOT pajia jecTe je[iHa IIO/I0BJMHA ITyHOT pajiHoOT
BpeMeHa, I1a je 11 TakBUM ofipeherseM 3akoHOAaBaIl jacHO oMebhuo mpocTop fjeno-
Barba YYEeCHIMKA OBOT OIHOCA IIOBOJIOM pajia.

JloIryHCKY pajy KOpUCTH ITOCTIOfaBLY, jep IeroBuM KopuinhemeM MoXe puje-
muTy ofipeheHe kapoBCcKe U CTpyUHe IpobIeMe Koje He MOXKe PUjeInTI IIocpe-
JIoBarbeM TPXKUILTA Paja, Kaja ce pajyu o fepuiuTapHIM CTpPyKaMa.

Moryha je 3noynorpe6a fonyHcKor paja y claydajeBUMa Kaja IoClIofaBary
UMa VHTepec Ja, KopuinhemweM OBOT IIPaBHOT OCHOBA, aHTaXKyje KOHKPETHOT 13-
BPLINOLIA, 3aII0C/IEHO JINIIE, @ TAKaB CTPYIHM Kajap je, 006jeKTuBHO, Moryhe ocu-
TypaTu U IOCpeJoBambeM TPXKUIITA pajia, IOTOTOBO y CUTYalMj! KaJia Cy MHOTH

11 Y Pemry6rmmum CpIickoj oBaj 061K paja yBelleH je y pafiHo npaso 1 yrephen kao Moryhm o6mmk
pajHOr aHTa)KOBama M3MjeHaMa 3akoHa o pagy 2007. roguHe, anu 6e3 moce6Hor ogpebhema na
Ce pajy 0 YTOBOPY O pajly BaH PaJHOT OJHOCA.
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CTPYYHU KaJpoBU 0e3 3al0C/Iera, 300r IIpecTaHKa paja BbIXOBYX IIOC/IOfABAIIA,
U3 Pa3IMYNTUX Pa3jIora, Hapo4unTo 360r nmopemehaja Ha TPXKUIITY U CJIOKEHUX
yC/IOBa IIOC/IOBAbA.

YroBop 0 AOIYHCKOM pajiy 3aKk/bydyje ce y micMeHoj popmu. Ebume ce yTBphyjy:
BPCTa I0C/IA KOjy pafiHUK Tpeba na 06aB/ba, HAUMH 1 BpujeMe obaB/bamba paja,
HaKHa/Ia 3a paji 1 JPYTY YCI0BK paja. JIOMyHCKY paj, MOXKe [ja Tpaje HajBIILIe 10
jeqHe IO/IOBMHE IYHOT pajHor BpeMeHa. IIITo ce mocmosa Tide, To MOTy OUTH CBU
II0OC/IOBU U3 ,I[jeTIaTHOCTI/I I10C10AaB1a, ain, IPaKTUIHO, OHM Cy OTpPaHNY€HN IIOTPpE-
6oM nocnofaBLa 1 gepuunuTapHOIINY IT0jefHNX 3aHMMaba Ha TPXKUIITY paja.

2.4.2. Obase3se yiosopHux ciipana

Haxnapa 3a paj yroBapa ce ogpehuBameM 13HOCa Koju ce uciahyje pagHuKy,
y3 06aBe3y IOC/I0aBIa y HOI/IEy 3aKOHOM YTBpheHux fonpuHoca. YroBopoM ce
MOJKe YTBPAUTY HaKHaJa 3a IPEBO3 Ha I10Ca0 I C IIOC/Ia, a EBEHTYA/IHO U Apyra
npaBa. PajHuK 1Ma mpaBo 1 Ha OCUTYpambe 3a CIy4aj IIoBpefie Ha pafy 1 Ipode-
CHOHAJTHOT 000/bemba.

Ha oBoM MjecTy moTpe6HO je HarmacuTy 06aBesy IOC/IOABIIA Y IOITINy 3alll-
THTe Ha pajly. 3allITUTa Ha pafy obesbjebyje ce u miimMa Koja 06aBsbajy HOMYHCKM
paji, Kao MMIMMa Koja Cy 3all0C/IeHa Ha OCHOBY yroBopa o pany. Kama ce rosopu o
3alUTUTY JK€HA, OM/IaJiiHE U MHBA/IN/IA, BaXKe ICTa IIPaBl/Ia M OTPaHMYErba Pajja
Kao y paJIHOM OJHOCY, jep Cy ¥ OBa /I1Ila YK/by4€eHa y IPOLeC pajia KOJ, IOC/I0/IaBLa.
JInia Xoja cy 3aK/by4nia yroBop O JOITYHCKOM pajly o6aBe3Ha CY, Kao 1 3all0CTIeH N,
Jla ce MpUJP>KaBajy NPONMCAHMX Mjepa 3allTUTE Ha Pajy, pajii COIICTBEHE 3alITUTE
V1 3aLITHTE OCTA/IMX YYeCHNUKA y IIpoLecy paja.'?

3. OJHOC PAIA Y PAIHOM OJHOCY
N PAJA BAH PAIHOI OJHOCA

Kaxko cmo Beh ucTakiy, y HaleM cucTeMy pajia, IIopef, pajia y paiHOM OJZHOCY,
Kao Hajuelrher HaulMHa aHTa)KOBama Pajia, IPUCYTaH je U paji BaH Pa/{HOT OfHOCA.
O6bje BpcTe paza ypebyjy ce yroBopruma koje ZoOpOBO/BHO 3aK/by4yjy IIOCTOfABALL
VI pafHMK. PajoM y paJHOM OIHOCY ¥ pajioM BaH pa/fHOT OJHOCA M3BPIIN/IALL CTH-
4e oipeheHn pagHONIpaBHM CTATYC, Koju My 06e36jehyje o6um npasa 1 o6aBesa.
Vsmehy papa y pajjHOM OIHOCY U pajia BaH paJlHOT OffHOCA ITOCTOje oipehene
pasyMKe ¥ CIMIHOCTH.

Ila 6y1cMO ONUIN 10 OATOBOpA Ha IUTakbe KaKBe PasIiKe M CIMYHOCT OCTOje
nsMehy paja y paiHOM OJHOCY ¥ pajia BaH paJfHOT OJJHOCA, MOPAaMO CaIJIeflaTh y
TOM OKBVIPY IIpaBHY IIPUPOJly OCHOBaA KojuMa ce ypeDhyjy, 3aTum craryc, npasa,
ob6aBe3e 11 OATOBOPHOCTH YUeCHUKA 00a 06/MKa paja. Y oBoM fjerny obpaamhemo n

12 P. Kmnukoswuh, B. Paguh, o. c., cTp. 331.

73



74 Yacoiiuc 3a pagHo u coyujanto ipaso, iog. XXIX, 6p. 1/2025

3aLITUTY IIpaBa 10 OCHOBY pajia BaH PafIHOT OJHOCA ¥ IOIIPMHOC pajia BaH PaJHOT
OfIHOCa 3anolbaBamwy y Penyomumy Cprckoj.

3.1. Pasnuke usmeby paga y pagHoM ogHOCY
U paja BaH pafiHOT OfHOCA

Y npeTXogHOM Aujeny 6aBUII CMO Ce Pa3pajjoM M aHAIM30M YTOBOpa KojuMa
ce He 3aCHNBA PaJ{HIU OJHOC, UCTAK/IY BJXOBE KaPAKTePUCTUKE, PASMOTPIIN Cafip-
XKVHY U IIpaBHY IPUPORY 1 06aBese yroBOpHMX cTpaHa. [lake, fabe ce Hehemo
6aBMUTVM THM OUTABVMA, Beh mMTambeM CYIITHHCKUX pasnuKa usMely ogHoca Koju
Cy BJIMa yCIIOCTaB/beHN U PA/JHOT OJHOCA.

Paznuke nsmebhy paja y pafHoM ogHOCY 1 pajja BaH paJHOT OHOCA OI/Ieiajy
cey crbenehem:

- CaAp>KMHY pafHOT OffHOCA yTBphyje 3aKoH o pafy, a cafp)X1Hy paja BaH

papHor ogHOCa yTBphYyjy yroBopu Kojuma ce 06aB/ba TakaB paj;

— IMI[a Y PaFHOM OJHOCY OCTBApyjy IIyHM KaIlalXTeT IIpaBa 110 OCHOBY TAKBOT
Pajia, IOK /NI Koja pajie BaH PajjHOT OHOCA MMajy OTpaHITYeH KaIlalliTeT [IPaBa;

- paj y paJfHOM OJHOCY IIO IIpaBIIIy Tpaje HeofpeheHo BpujeMe, a paj BaH
pajiHOT OfHOCA 10 TIpaBUIy Tpaje oxpeheHo Bpujeme;

— 3aIITUTA IIPaBa JINIA Y PAJHOM OGHOCY OXHOCH Ce Ha 3aIITUTY KaKO MH/VBI-
[Iya/THVX, TaKO ¥ KOTIEKTVBHIX IIPaBa, a 3alITHTA [IpaBa IMIa Koja pajie BaH
PaJIHOT OZHOCA OHOCH Ce CaMO Ha 3aIUTUTY MHAMBIUAYaTHNX IIpaBa, ypeheHnx
YTOBOPOM, 11 OCTBapyje ce y rpahaHCKoj mapHUI IIpef; HaIeKHUM CYLOM.

3.2. Cinunoctu nsmeby paga y pagaom ogHoCy
U pajia BaH paiHOT OTHOCA

Kapa ce roBopu o cnimunoctMa usmel)y paga y paHOM ogHOCY U paja BaH
PajiHOT OJTHOCA, TPBEHCTBEHO Ce MUC/IY Ha CIMYHOCTI Yy CAMOM KapaKTepy OffHOCa,
npaBMMa 1 06aBe3aMa yueCHMKa PaJHOT OJHOCA ¥ Pajia BaH PaJjHOT OffHOCA.

Cnnanoctyn n3Meby pasia y paHOM OffHOCY ¥ pajia BaH pafHOT OffHOCA OT-
JIefiajy ce y IbJMXOBJMM OCHOBHMM KapaKTepMCTHKa: 1) oHOC Kop 06je BpcTe paza
I0OPOBOJBHO Ce YCIIOCTaBasba; 2) 06a OHOCA Ce YCIOCTaB/bajy Kao IpaBHY OHO-
cit; 3) 06a ofHOCa MMajy cybjeKTe: ITOC/IOfABALl ¥ M3BPIINIIALL; 4) canpXUHY 06a
OIHOCA VICITyIhaBajy HbIIX0Ba IIpaBa, o6aBe3e ¥ OATOBOPHOCTY; 5) IpaBa, obaBese
U OIFOBOPHOCTY U3 PaJHOT OJHOCA ypeheHN Cy 3aKOHOM U IPYIMM IPOMUCUMA.

3.2.1. Cnuunociniu y tipasuma, obase3ama u 0gio80PHOCTUUMA

Kop papa y pajHOM OHOCY U pajia BaH pafjHOT OfHOCa IIOCTOje oxpehene cimm-
YHOCTM Y KapaKTepJCTUKaMa OfHOCA, IpaByMa, 06aBe3aMa U OITOBOPHOCTIIMA JINLIA
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Y PaJJHOM OJHOCY U JINIIA Ha Pajly BaH PaJHOT OAHOCA. YKpaTKo hemo ce ocBpHYTH
Ha KapaKTepUCTUKeE Koje Cy 3ajefHIUKe 3a 06a 00/IMKa pajia.

— o6pOBO/BHOCT je KapaKTepCTHKa 3a Pajl y PafiHOM OFHOCY U pajj BaH PaJjHOT
OJIHOCA, jep y4eCHMI HOOPOBO/BHO CTYIIAjy Y Taj OFHOC.

- CybopayHanyja je elleMEeHT He CaMO PajIHOT OJHOCA Hero U pajia BaH PajiHOT
opHoca. CybopayHaryja ce jaB/ba Kofi 06a 00/MKa pajja Kao eKOHOMCKA VI IIpaBHa
HejeJHAKOCT 3aII0C/IeHOr 1 TocofaBiia. CybopAvHaLMja IPeCTaB/ba eIeMEHT
PaZHOr OJHOCA KOjJl O3HA4YaBa CTarbe IOTYMbEHOCTY 3aII0C/IEHOT Pa/IHMKA VH-
CTpyKLMjaMa, Hapegb6ama 1 YIyTCTBMMA IIOC/IOfiaBlia Y OKBMPY OpraHusalyje
HOC/IOBamba 1 Tpoteca paga. CyOopanHalmja y pagy BaH paHOT OHOCA IPHCY-
THa je KOJl HeK/X o6/1mKa tor paa. To sHaunm fja uameby pasia y pajHOM OfHOCY 1
CaMo HeKMX 00/IMKa pajia BaH PajiHOT OHOCA IIOCTOjU CIMYHOCT. YKparKo hemo
ce OCBPHYTH Ha TO, ¥ TO PEOC/NjeloM KaKo Cy TV yToBopu ypelheHn y 3akony.
Kox o6aB/parba IpUBpeMeHNX 1 TOBPEMEHNX ITOC/I0Ba, ITO/I0KA]j M3BpIIIaLa
OBJIX ITOC/IOBA MJIEHTIYAH j€ MOJI0XKajy pajIHuKa Y PaJHOM OJHOCY, TaKo Jja Cy
CBU OHM Y ofipeheHOM 0ffHOCY CybOpAMHAaLMje ca IIOC/IOfaBLeM, Y 3aBUCHOCTH
Off Ha4JMHA Ha KOjy je YCTpOjeH Ipoliec pajia 3a 00aB/bakbe OBMX IIOC/IOBA.

— JIn4Ha, pafiHOIIpaBHa 1 QYHKI[MOHATHA Be3a 13MeDy 3amocieHor u mocuo-
[aBlia Kao OMTaH eleMEHT PaJJHOT OJHOCA KapaKTePUCTUKA je IOjeTHIX
o6/1Ka pajia BaH PaJHOT OfIHOCA.

- Yi/pyurBame y pajjHU IIpoLiec OMTaH je e/IeMEHT PaJIHOT OfHOCA U HheroBa
IIPENO3HAT/bMBA KAPAKTEPUCTHKA. AKO YK/bydMBatbe PaJHMKA y PaIHU IIPO-
IieC IOCIIOfaBIIa TIPEfICTaB/ba OUTAH elleMEeHT PaJJHOT OHOCA, MOXe ce pehn
la ce I1Ia y JOIYHCKOM pajly U y BplIerhy IPUBPEMEHNUX U IIOBPEMEHUX
IIOCTIOBA Y HEIIOCPETHOM YTOBOPY C IMOCIOABIIEM MIJIM ITPEKO OMJIaIMHCKE
U CTYIEHTCKe 3a/ipyTe, Ha offpeleHN HauuH, yK/by4yjy y pafiHu Ipoliec, 06a-
B/bajyhn cBoje mocioBe.

- ITnahamwe papia je kapakTepuctuka o6a 06/11Ka pajia, He3aBUCHO Of TOTa
fla v ce paj; 06aB/ba y paffHOM OJHOCY MM BaH PajIHOT OffHOCA. 3a paf y
PaZiHOM OIHOCY 3aIlOC/IEHOM IIPUIIaJia IJIaTa, a 3a paji BaH PaIHOT OIHOCA
U3BPIIMOLY IPUIIa/ia HAKHAJA.

- Pagno BpmjeMe Moryhe je Kao eneMeHT y HeKMM 0OIMIMMa pajia BaH pafHOT
OIHOCa, Y 4yeMy ce Takobe ornega cmmuHocT n3Mehy oBa aBa o6nuka paga.
O nyHOM pajHOM BpeMeHY Kao IIPETEKHOM TPajarby pajja MOXKe Ce TOBOPUTHI
y CIIy4ajy paja KojuM ce 06aB/bajy IpUBPEMEHN ¥ IIOBPeMeHM ITOCTIOBY, @ YMji
Cy M3BPIUMOLIM TIOjeiHA INLA U/ 3a[ipyTapy OM/IaJUHCKUX U CTYEHTCKUX
3aJIpyra, Kao 1 y CJIy4ajy CTpy4YHOT ocrocob/baBama I ycaBpiraBama. Kop
OBIMX 00/MKa pajia, IYHO pajjHO BpujeMe U yobudajeH (GOHJ 4acoBa Cy Kao
KOJI paIHOT OfIHOCA C ITyHVM PaJiHIM BpeMeHOM Ha Heoppehero mm onpebe-
Ho Bpujeme. Kozt yroBopa o fijeny, yroBopa 0 3acTyIamy WIN ITOCPENOBaby
U NOIIYHCKOT pajia, IyHO PafHO BpujeMe ce, Kao KaTeropuja, He IojaBibyje,
jep Cy TO ofHOCH IIOBOJIOM pajia YMje Cy Tpajaibe I OCTBapemhe pesynrara
BpeMeHCKM ofipeheHn Ha IpyK4Mjyu HauMH HeTo IITO je TO Cy4aj C TPajHUM
VI KOHTMHYVPAHUM PafioM KaKaB je paji y paJlJHOM OJHOCY.
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— OfroBOpHOCT paIHMKa MM U3BPIIM/IALA TIOCTIOBA IIPEJCTaB/ba jeIHO O
BeoMa 3Ha4yajHUX obaBe3a TUX IMIA. 3alIOCTIEHN Y PAHOM OfHOCY OfirOBapajy
AVICLIUIUINHCKI ,,3a TIOBpefie pafHuX o6aBe3a 3a Koje ce off AUCIUIIIMHCKIX
OpraHa M3pu4y IponucaHe JYUCHUITIMHCKe caHKumje .

Kop paga BaH pajiHOT ofHOCA JUCUMIIIMHCKA OATOBOPHOCT HE ITOCTOjH,
jep HeMa CBPXY, IIOLITO MOAIpasyMyjeBa II0CTOjambe paJHOT OJHOCA Ca CBUM
HOoC/befyIlaMa TOT OJHOCA Ha pajiHy aKTMBHOCT 3anociaenux. Mebytum, y
CTy4ajy HaMjepHOT HeUCITyibaBama o6aBe3a Ha pajy MIN HeIpyup)KaBama
OJTyKa IOCTIOfaBIIa O PaJJHOM IIPOLIeCy Off CTpaHe 1A Koja 06aBIbajy paj
BaH PaJHOT OJHOCA I KOja Cy YK/by4eHa y IIPOLeC pajia KOf IMOC/IO0/IaBLa, y
CKJIaJly C yTOBOPOM, TIOC/IOAABILY OCTaje MOTyhHOCT Jla pacKHe YTOBOP C
PaHIKOM, a JIa KOJl 00aB/barba IPUBPEMEHNX 1 IOBPEMEHMX IIOCTI0BA IIPEKO
OMJIa[JHCKE U CTYJEHTCKE 3aJipyTe TPaK/ aHTa)KOBarbe IPYror 3ajipyrapa.

- 3amrTuTa Ha pagy o6e3b6jehyje ce jerHako mMIMMa Koja 06aBIbajy paj y pas-
HOM OJHOCY ¥ IMIUMa Koja 06aBjbajy paj BaH pajgHor ogHoca. IlITo ce Tnye
3alITUTE Ha Pajly 3a IUIIA KOja paJie BaH PaJHOT OJHOCA Y KOHTEKCTY 3alITUTE
Y pafiHOM OIHOCY, Moryha je 11 y TOM papy, aKo Cy Ta JIMIa YK/by4eHa O IIpoLiec
pajia Kopi mocofasua. Visppumian pajia BaH pafiHOT OfHOCA y>XKaH je, Kao
U 3aII0C/IEHN, Jla Ce IPUJIp>KaBa IPOIMCAHMX Mjepa 3alTUTE Ha Pajy, paju
NMYHE 3aIITUTE ¥ 3aIITUTE OCTA/IMX YIECHUKA Y IIPOLeCy pajia.

3.2.2. CruvHociiu K0g ipasa Ha COUUjanHo ocuiyparbe

ITpaBo Ha colMjamTHO OCUTYpalbe HMje BUILE CaMO IIPABO /NI Y PafHOM Ofi-
HOCY, I10 KOME je 0Baj OJHOC IIPeII03HAT/bMB ¥ II0ce6aH Y OHOCY Ha Apyre o0/IKe
aHTa)XOBama pajia, Beh 1 mpaBo /i Koja pajie BaH pafHOT OHOCA, Y YeMy ce OBa
nBa ob6nmuKa paga cnmmyHa. Kajja je ped o mpaBy Ha cOLVIjaTHO OCUTYpabe Muija Koja
Cy aHT@)XOBaHa y pajy BaH PafiHOT OfHOCA, 00aBe3HO Cy OCUTVIPaHa Ha IEH3MjCKO 1
MHBA/IMJICKO U 3[[PaBCTBEHO ocurypame. [IpaBo Ha comujamHo ocurypame ypeheno
je 3aKOHOM O JOIIPMHOCKMA.

3aKOHOM O NEH3MjCKOM U MHBAIMJICKOM OCUTYpamby YTBphyje ce cTaTyc ocurypa-
Huka.'* [Ipema TOM 3aKOHY, /IM1Ia KOja 06aB/bajy IIpMBpeMeHe 1 ITIOBPeMeHe ITOC/IOBe
MIMajy CTaTyC OCUTYPaHMKa U3 PaJiHOT OJHOCA; MMIja KOja Cy 3aK/by4lIa YTOBOP O
JljelTy ¥ yTOBOP O 3aCTYTIarby M IIOCPEN0Balby MMajy CTaTyC OCUIYPaHMKa CaMOCTa/THMX
mjemaTHocTH. JInna Koja cy 3aK/by4mia yToBOp O CTPyYHOM yCaBpIIaBamwby M OCIIO-
co6/baBaby, yrOBOP O ZOIYHCKOM pajly, OCTBapyjy IpaBo 3a C/Iy4aj IIOBpefie Ha IOCTTy
u podecroHaTHe 60TIeCT M1 MIMAjy CTaTyC OCUTYPaHMKa y ofipeeHIM OKOTHOCTVMA.

I[TpaBo Ha ocurypame 3a CIy4aj IoBpefie Ha paay 1 MpogecroHaTHOT 000/beba
MIMajy JMIa Koja 00aB/bajy MOCTIOBe BaH PAIHOT OHOCA U KOja Cy 3aK/by4iIa yTOBOP

13 3. MBomesnuh (2009), o. c., cp. 192.

14 ,,Cnyx6enu rnacHuk Peny6immke Cprcke, 6p. 134/11, 82/13, 96/13 — Opyka YcTaBHOT cyna
Perry6rmuxe Cpricke, 103/15, 111/21, 15/22, 132/22, 43/23 - Opnyka YcraBHOT cyfia Perry6rmke
Cprcke n 105/24 - Opryka YeraBHor cypa Pemy6muke Cpricke.
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0 CTPYYHOM YCaBpIIIaBamby 1 OCIOCOO/baBambY ¥ YTOBOP O JOMYHCKOM pajay. Ha oBaj
Ha4yMH o00e36mjeheHa cy mpaBa 3a c/ry4aj MHBaIMJHOCTY U TjenecHor omrehema
IPOY3pOKOBAHOT OBPEOM Ha pany win npodecuonanHoM 6onemhy.”” ObaBe3sHnk
yIUIaTe JOTIPMHOCA 33 OBAj BUJ] OCUTYPatba jecTe pafiHUK, @ YIaTy BPIIY IIOC/IOfaBALl.
O6e36jehemem oBor mpasa 3a uIja Koja pajie BaH pajHOT OHOCA, HaBeJeH!
OCHOBY aHT'XOBama paja Jo01jajy n3pakeHe KapaKTepUCTUKe PaJHOT OJHOCA.

4. SAIITUTA ITPABA I1O OCHOBY PAJTA
BAH PAJHOI OJHOCA

PagHuk Moxe fa paju 1 Kajj Huje y pagHoM ogHocy. OH 1 Tajja CTU4e pagHo-
IpaBHM CTATYC, Koju My o6e3bjebyje ompehena mpasa n o6asese. 3aTo 1 Takas paj
IpUIazia paiHOM IIPaBy, 11a 611 Halorpa/iiba 3aKOHa O Pajy y IpaBIly Ipub/moKkaBama
oBa JIBa 00/MMKa pajia 10 CBUM OCHOBaMa Owta onpasgaHa. OH je gpnekcubuias, na
ce JIaKIlle YCIIOCTaB/ba I IpeKupa. e

Y papy BaH pagHOT OZHOCA, TaKoDhe, Jo/masy 1Ko moBpesie Npapa MOCCHNKA U
M3BPILINMIAIA Off CTPaHe IIOCTOAABIIA OBHOCHO HApy41oLla MOCIA.

»Y CIIy4ajy IoBpefie OBYX IIpaBa, PaJJHMUK 0Ia3M Y CTame HoTpebe fa uxX 3a-
IITUTA. AJIY, Tafia ce CyodaBa ca UCTMHOM Jja Cy My MOTYhHOCTY Mambe Hero KOf
THoBpefie ITpaBa 13 paJHOr OffHOCA. PaHuIM KOju pajie BaH pajHOT OfHOCA HeMajy
CTaTYyC 3aIl0C/ICHOT, jep je 10 WIaHy 5. cTaB 1. 3aKkoHa 0 pajy, Taj CTaTyc pe3epBu-
caH camo 3a (U3MUKa JINIA Koja Cy 3aCHOBaa pafgHu ofHoc. OTyaa OHM OCTBApYjy
VH/IMBUYa/IHA /1) He U KOJIEKTUBHA npaBa. Kaj cy uM mnpasa 1o ocHOBY pazia
nospeheHa ocTBapyjy camo cyacKy 3amtuty. CopasyMHy 1 apOUTpaXKHy 3alITUTY
He OCTBapYyjy, jep ’bY Y>KIBajy caMo JIMLa Y pafHOM OfHOCY. "

C 063upoM Ha TO Jia ce He paJiy O pajiHOM ofHOcy Beh o papy BaH pajHOT
OfIHOCa, CTIOPOBM KOj1 HACTaHy M3Mely mocofjasIia 1 M3BPIINIIALIA jecy CTIOPOBK
U3 pajia BaH paJHOT OJHOCA U TPETUPAjy ce Kao rpabhaHckonpaBHu (HepafHmM)
criopoBu. [Tpema npommcuma koju ypebyjy oprannsanmjy cygosa, 3a pjeliaBame
rpabaHCKONIpaBHUX CIIOPOBA Y IPBOM CTeIIeHY Ha/l/IeXKaH je OCHOBHU CYJ.

[Ipema TMM ITpomnmcMa OKPY>KHU CYJ| OITydyje 10 >kanbama ,,Ha IIpecyzie OCHO-
BHIX CyJjoBa y Tpa)aHCKOIIpaBHIM CIIOPOBMMA, aKO 32 OJITy4MBabe 110 XKanou Huje
HaJJIeXXaH OKPYXXHM CyA' . OfIyKe TOT Cyfja MOTY ce HOOMjaTy peBU3NjOM, Kao Uy
CBaKoOM rpahaHCKOM IIpefiMeTy.

CriopoBM HacTa/Iu y Be3u € pajioM BaH PaJiHOT OffHOCA pjellaBajy ce IPMMjeHOM
OIIITHX ofpenaba 3akoHA O IAPHMYHOM NOCTYIKY. [loceOHe openbe 3a ciopose
U3 paJHOT OJHOCA He BaXKe, jep Taj OMHOC OBJije HIje YCIIOCTABIbEH.

15 Ynan 11. 3akoHa 0 IEH3MjCKOM U MHBATNICKOM OCUTYpamy 11 WwiaH 18. 3akoHa 0 06aBe3HOM
3IPaBCTBEHOM OCUTYDaby.

16 3. ViBowesuh, ,, YroBopenn pap 6e3 paJHOTr OfHOCA ¥ 3aIUTUTA NIPpaBa‘, 3auiliuilia ipasa y
obnaciniu paga, 360pHuk pagosa, UII ,[nocapujym®, Beorpan, 2012, ctp. 265.

17 Ibid., cTp. 276.
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Kapa ce ananmsupa samTuTa npasa 1o OCHOBY pajia BaH PaJiHOT OIHOCA, BUJ/bY-
BO je Ja IMIja Koja pajie BaH PaJHOT OIHOCA MIMAjy Aa/leKo Mamy 3alITUTY IIpaBa
Off 3aIIOCTIEHNX Y PaJJHOM OJHOCY, 300T CaMOT CTaTyca KOji MIMajy Y TAKBOM Pafy.

5. YHAIIPEBMBAIBE PEJKVIMA PATA
BAH PAIHOI OJHOCA

Iaxko YcraB Peny6muke Cpricke y wiany 39. rapaHTyje IpaBo Ha paf, y CKIamy
ca 3aKOHOM, ¥ ITPaBO Ha C/106071aH n360p paja, peXXuM paja y pafHOM OIHOCY I
PeXIM pajia BaH pafiHOT OJHOCA 3HAYAjHO Ce pas3/nKyjy. Te pasnuke ce ornenajy
Y PasnMYUTOM IIPABHOM I10/I0Kajy U IIpaBMMa PaIHMKa y PaJIHOM OHOCY U 1L
KOja pafie BaH paJHOT ofHoca. To 3HauM Ja Ta IMIja HeMajy MCTY IIPAaBHMU TI0JI0XKAj,
6e3 0631pa Ha TO LITO jeffHN M APYTU pajie ¥ OCTBAPY]jy IIpaBa 110 OCHOBY CBOT pajia.

PapHuk y pagHOM ofHOCY OCTBapyjy Behy 06uM mmpaBa 1 607by 3aIUTUTY CBOjUX
IpaBa Off /InIla Koja 06aB/bajy paji BaH PafiHOT OJHOCA, IIITO je BUJ/bUBO 13 CAMOT
3akoHa 0 pajy KojuM cy ypeheHn pagHu ogHOC 1 paj BaH pafiHOT offHOCa, Meby-
cobHa mpaBa, o6aBe3e ¥ OATOBOPHOCTY yYeCHNKA TUX OJHOCA.

Pasnuke y momoxkajy u npaByMa 3anioCle€HNX Y PaJHOM OFHOCY ¥ M3BpILIN/IAla
BaH PaJHOT OJIHOCA 3aCHMBAjy Ce Ha caMoj ieMHUIN}I TT0jMOBA PAIHNMK MU3BPIIN-
/a1, Kojuma ce ofpehyjy u feduHNIy BUXOBa IpaBa U IONI0Xaj Y 3aKOHY O pafy.

Benuke pasnuke y monmoxkajy 1mua Koja pazie y pafiIHOM OFHOCY U BaH Iera
YII030paBajy fa MpOMICH O pajly jOLI HUCY Y LjenocTy ycKinaheHn ca yiaHoM 5.
YcraBa, Koju ycTaBHO ypeberme TeMe/by Ha COLMjaTHOj IPaB/iuL.

MebyTtyuM, 1 Hallra IpaBHa Teopyja y IOC/bebe BpyjeMe C BUIIE ITaKEbe IPUCTY-
I1a paZly BaH paiHOT OJHOCA M 3aLUTUTH IIPaBa I10 OCHOBY TAKBOTI pajia, y LIUbY
u3jeqHavaBarba MPAaBHOT I0/10Kaja paJHMKA Y PaJJHOM OJHOCY U JI1Ia Koja paje
BaH PaJiHOT OJJHOCA, IITO O 3a pe3y/nTaT MMano yHanpelheme mpaBHOT pexxnMa
pajia BaH paIHOT OJHOCA.

YHanpebema oBor pexxyma pazia Hema 6e3 mpoMjeHa 3akoHa o pagy. Y Perry6mmm
CpIICKOj Ce Y HEKOTIMKO IOC/beAVIX TOfIIHA TOBOPY O IIOTpeOM M3MjeHa 1 JOITyHa 3aKOHa
0 pazy,'® mTo 3aHauM fa 61 y TMM M3MjeHaMa U JoITyHaMa Tpebasio mponahu mpocTo-
pa 3a 1 yHampebeme paga BaH pajHOT OZHOCA. YKOIMKO OU ce TIOCTHUIIA CaITTACHOCT
CoLVja/THUX NTapTHepa 3a yHanpeherme paja BaH pajHOr oiHOCa, Moryha yHanpebera
OffHOCHIA OM Ce Ha: ,, IPOLIMPerbe N0jMa PajHMK; IPUCTYTI PaHMKA KOj/ pajie BaH paj-
HOT OJIHOCA CYH/IVIKATY; FbJIXOBO YK/bYUMBatbe y MeXaHM3Me KOJIEKTMBHOT IIPeroBaparma,
coLVja/IHOT AMjajiora M 3allTHTe MpaBa Koja cafia BayKe CaMo 32 3aII0C/IEHE Y paflHOM
opHocy. OBakBe 11 CITYHe IpujeyIore 3a yHanpebuBame paga y Cpouju y kojoj moctoju
JlaJieko BuIlle 0O/IMKa pajia BaH paiHOT OffHOCA Jiaje U 3acTyIa npodecop VBomesuh,
KOjU Ce jelyiHN ¥ peroHy 030M/bHO 6aBy yHanpehuBameM pajia BaH pajHOr ogHoca.

18 Y Bpujeme mpuIpemMe OBOT pajia IOCTOje MHULIMjaTUBE CUH/IMKATa Y BE3U Ca U3MjeHaMa 3aKoHa

0 pamy.
19  3.VBowesuh, ,,1IITa jour Basba Mujersatit y 3aKoHy 0 papy', M360p u3 cygcke iipaxce, 6poj 12/2012.
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1. ITpounpesse mojMa pafHUK OFZHOCKUTIO OU Ce Ha M3MjeHy WiaHa 5. 3aKoHa

o pany. IIpema T0j ofpen6u, palHUK y CMUCITy TOT 3aKOHA jecTe ,,JI1Lie Koje
je 3aIloCcTIeHo Ha OCHOBY yroBopa o pafy . MebyTum, 3akoH o pagy canp-
XU ofipenibe 0 pajly BaH pafiHOT OJHOCA, LIITO 3HAYM fIa OV 10jaM pagHMK
Tpe6aIo MPOIMPUTY U HA U3BPIINOLE KOju 00aB/bajy IIOCTIOBE HA OCHOBY
yroBopa o 06aB/bamy IpUBpPEeMEHNX ¥ IOBPEMEHNX IIOCTIOBA 1 YTOBOPA O
TOIIYHCKOM pPajy.
[Ipommpemem 1mojMa paJHIK ¥ Ha JIMIIA KOja pafie BaH PaJHOT OJHOCA
YHaIpujenno 61 ce HBUXOB MONIOXKAj U Y cepy 3allTUTe IpaBa, Ia 61 um
ce OTBOPM/IN ITyTEBU jeffHaKe CIIOpasyMHe U CyfcKe 3amTute. Takobe, Tum
MMIMMA TTOCTajIa 61 OCTYIHA ¥ KOJIeKTVBHA IIpaBa [0 OCHOBY pajia, Koja
NNIA y pafHOM OfHOCY Beh nMajy.

2. CMHJJMKa/THO OpPraHM30Bambe y pafly BaH pafHOT ofHoca. [Ipomupeme mojma
PaJIHMK, KaKO je IIpeJIoKeHO, MMaJIo 6U 3a IIOC/beYILly ay TOMATCKY IIPUCTYII
PafHMKa KOjM pajie BaH paflHOT OfHOCA OPraHK3aljaMa CMHAMKATA, jep WIaH
6. 3aKoHa 0 pajly IIpPONNCYje Jja IPaBO Ha CMH/MKATHO OPTaHU30Babe UMajy
paganiy. Tako 61 ce mpomMpemeM 0jMa paflHUK OMOTYhno pagHUIMa
Koju 00aB/bajy paj BaH paJHOT OJHOCA U IIPUCTYII CUH/IVKATY.

3. VK/byunBame pajia BaH paJiHOT OJJHOCA y CUCTEM KOJIEKTUBHOT IIperoBaparma
U couyjaHor gujasnora. [Ipommpeme nojMa pagHUK U IPUCTYI CUHIVKATY
3Ha4WIV OM M YK/by4MBambe paJjHUKA KOjU pajie BaH PaJIHOT OfHOCA Y CUCTEM
KOJIEKTVIBHOT IIperoBaparma ¥ COLVja/THOT AMjaora, ITo 0V 3HaTHO YHAIIpUje-
VIO BbVIXOB II07I0XKaj, jep 01 Tafa M OHM OM/IN y IPU/IMII 1A AP TUKY/IVILY,
O0JIMIKYjy 1 ycar/IalllaBajy BIaCTUTe KOJEKTUBHE MHTepece, y Cyde/baBamby
C KOJIEKTMBHUM MHTEpPecHMa IO0C/I0/IaBIIa.

4. JemHCTBEH peXVM 3allTUTe IIpaBa u3 obacty paja. [Ipommpeme nojma
PafHUK, IPUCTYII CUHAVKATY U YK/bYYMBabe Y CUCTEM KOIEKTUBHOT IIPEro-
Bapama U COLMjaTHOT iMjajiora, Mopao 61 fa yBefie pajHMKe KOju pajie BaH
PagHOT OIHOCA U 'y PEXUM IToceOHe 3alITHTe IIPaBa, KOji cajia BaXK! CaMo
3a pafiHUKe Y pafHOM ofgHOCY. [lo cajia Cy 3amtuTy npensuheHy moce6Hum
ofpen6aMa y)XUBAJIM jefUHO PafJHULIM Y palHOM offHOCY. Baspano 6u na
je Y’KMBajy U paJlHUIIV KOju pajie BaH pafgHor ofHoca. OHU cafia 3alUTUTY
OCTBapyjy y rpahaHCKOIIpaBHUM CIOpOBMMA (IIPYIMjEeHOM OIIITUX IpaByIa
MAPHIYHOT ITOCTYIIKA), a He y paiHUM cIopoBuMa. Kako je mpesioxmo mpo-
¢ecop VBomresnh, ,,cBu criopoBu us cdepe pasia Tpebano 61 a ce peraBajy
IO VICTUM IIPaBW/IMIMa IIOCTYIIKA Y PafiHOM CIIOPY .

5. [IpommpememM mojMa paiHMKa Ha JIMIA KOja pajie BaH paJHOT OJHOCA OMO-
ryhwio 61 miMa koja o6aBabajy paj 10 OCHOBY YTOBOPA O fIjeTy M INIMa
KOja Cy 3aK/by4//Ia yTOBOP O CTPYYHOM yCaBpLIaBabY U OCIOCOO/baBamy 1
YTOBOP O JIOIIYHCKOM pajly Jia IMajy CTaTyC OCUT'yPaHMKa U3 PaJJHOT OfIHOCA.

YHanpebuBamwa pajja BaH pagHor ogHoca y Penry6nunn Cprickoj Hema 6e3

u3MjeHa 1 JoITyHa 3aKOHa O pafy o 4eMy Tpeba moctuhy KOHCEH3YC COLVjaHuX
HapTHepa O CBMM CerMeHTHUMa M3MjeHa Koje YK/by4yjy U Bakehe ofpenbe o pagy
BaH paIHOT OJHOCA.
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6. ®JIEKCUMBVJIHW OBJIIIN PAIJA V1 TIPABO
HA KOJIEKTVIBHO ITPETOBAPAIGLE

ITopacT pafHOT aHra)K0OBarmba 0e3 3aCHMBaba PAITHOT OHOCA 036M/bHO IpHjeTn
OCTBapUBaly IIpaBa paJHMUKA Ha CUH/VIKATHO OpPraHM30Babe Y MOTYhHOCT 3aK/by-
4MBama KOJIEKTUBHIX YTOBOPa KOjiMa he ce 3amITiTi MUHMMYM ITpaBa OBAaKO aHIa-
KoBaHUX /. Beh yru Hu3 roguHa nocroje 036mpHa Kpy3a COLMjaIHOT AMjaniora
y Pery6rmum Cprickoj u Bp1o Majia OKPMBEHOCT KOEKTVBHUM yroBopuma. >

Tenpennuja sakonogasa y Penry6mymy CpIickoj jecte mponucuBame HOBUX
00/1Ka pajiHOT

aHTa)KOBama y PAa3IMYNTUM IpaHaMa NPUBPENHNUX JjelTaTHOCTI C 06pasio-
KemeM Cy30ujama ciBe eKOHOMMje 1 HellpyjaB/beHoT pajia.”! 300r KOHCTaHTHe
¢drykTyanuje pafHe cHare, MUTPaIIOHOT KpeTamwa U IoTpebe 6p3or nmpumarobha-
Bama TPKUIITY pajia, I0jaBIIa ce MOoTpeda 3a MpONMCHUBambeM HOBUX MOJJA/TUTETa
(rrekcubMIHYjer paHOT aHTaKoBamba. OBO ce HAPOUNTO OFHOCK Ha 00aB/bambe
TI0CTIOBA CE30HCKOT KapaKTepa y 061acTy IIO/bOIIPUBPeEfe, alli U APYTUX IIOC/IOBA
HOBPEMEHOT KapaKTepa y 06/1acTi Typy3Ma, yTOCTUTE/bCTBA, TPTOBYHE U CTIMYHO.

Vnak, mopact preKcMOMIHNX Ha4MHa paJHOT aHT)KOBamba IIPeCcTaB/ba
0361baH IIPO6IIEM OCTBapyUBatba IIPaBa Ha CYH/IVIKA/IHO YAPYXX/Bambe, KOTeKTYBHO
IIperoBame U Jje/IoBame, jep mpeMa ofipefbama 3akoHa o pany Pemry6muke Cpri-
CKe, MOTYNHOCT CMH/IMKAa/THOT OPraHM30Bakbha pe3epBICaHa je 3a pajIHIKa KOju ce
HajIase y paJHOM OJHOCY KOJ IIOC/IOAABIIA, 10 HEKOM Off 3aKOHOM fiIe(pVHMCAHNX
OCHOBA (3aK/by4MBabEM YTOBOPA O Pafly, OIITYKOM O IIpUjeMy, OIITYKOM O M300py 1
VIMEHOBAabY I IPYTMM IIPaBHMM OCHOBOM ypeheH1nM moce6HMM 3aKOHOM) 1 Koje je
IPMjaB/beHO Y JeAMHCTBEHN CUCTEM PeINCTpalije, KOHTPOJIe M HaIllaTe OIPMHOCA.

[Tpema 3akoHy 0 pajy, caMo paJHUIIM MMajy IIPaBo fia 10 CBOM CTTOO0IHOM
1300py OpraHM3yjy CUHAMKAT U Jla Ce y Ibera yWIamwyjy, Y CKIajy ca CTaTyTOM
U IpaBM/IVIMA CUHAMKATA, a CMHAMKAT Y CMUCITY ofpefiaba 3akoHa o pajay jecTe
caMOCTaJIHa, IeMOKpPATCKa 1 He3aBJMCHA OpraHu3alllja pajHUKa y KOjy ce OHU
106POBOJBHO YAPYXKYjY Pajiyi 3aCTyIIama, IpefCTaB/balba, yHAaIIpehemwa 1 samTure
CBOjuX PO eCHOHATHNX, Pa/JHUX, EKOHOMCKIX, COIIMjaTHUX, KYITYPHUX U IPYTUX
HOjeINHAYHUX U KOJIEKTUBHIX IIpaBa.

Camo penpe3eHTaTUTHU CUHAMKAT U PENPe3eHTATUBHO YAPY Kebe MOCTIoaBa-
113, y CK/Ialy ca 3aKOHOM, MIMajy IIPaBO Ha KOJIEKTMBHO IIPErOBaparbe I 3aK/byulBabe

20 IToce6HU KOMEKTUBHYU YTOBOPY KOju Cy 3aK/bydeHn y Perry6mmuu CpIickoj offHOCe ce Ha jaBHU
CEeKTOp ! Ha 3aIloC/IeHe y OPraHuMa yIpaBe, 34paBCTBEHe M COLMja/IHe 3aIlTUTe, 06/1acTu
06pasoBama I KyIType, YHy TPAILIIX [I0CI0Ba, MHCTUTYLMja TpaBocyha u ¢ Y puspenHoM
CEeKTOpY, YK/bYuyjyhn obmacT nombonpuspesie, KOMyHaTHUX M YCTY>KHUX JIjeTaTHOCTH,
YTOCTUTE/bCTBA, TPTOBUHE U CIL., Beh IyIM HYU3 TOAMHA HYje 3aK/byYeH IIOCeOHY KOTIeKTUBHY
YTOBOD, T€ OCVM 3aKOHOM rapaHOBAaHOT MUHMMYMa IIpaBa pajHNKa, PAfHIIN Y OBUM CEKTOPUMA
He OCTBapyjy Apyra I IIOBO/bHMja ITpaBa.

21 [IIporpamom paga Hapopne ckynmrnne Peny6nuke Cpricke 3a 2025. roguny, ,,Cny>x6eHu
rmacHuk Pemry6mke Cpricke®, 6poj 28/25, I1aHMpPaHo je JOHOIIEHe 3aKOHA O T10jeFHOCTAaB/beHOM
PaZHOM aHT'a)KOBaIby Ha CE30HCKUM IIOC/IOBMMA Y 00/IaCTH II0/bOIIPUBPETE.
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KOJIEKTVMBHOT yTOBOpa Ha oArosapajyhem HuUBOY, mpaBo Ha ydernhe y pjenaBamy
KOJIEKTYBHMX PaJHMX CIIOPOBA, IPaBO Ha ydernhe y pagy TPUIIAPTUTHUX U MYII-
TUIIAPTUTHMX Tje/la Ha oAroBapajyheM HMBOY U ipyra IIpaBa y CK/IaJly ca 3aKOHOM.

VcTo TaKo, 3a CTUIIalbe CBOjCTBA PEIIPEe3eHTATUBHOCTI CMHAMKATA IIOTPEOHO
je Ia Ta opraHusalija uMa y4IameH ofiroBapajyhn 6poj 3amocieHnx Koy mocyuo-
maBua. [Ipema HaBeeHNM 3aKOHCKMM Ofipefi6aMa, caMo pajJjHNK — JIUIle Koje uMa
3aCHOBaH paJiHyU OJHOC KOJ IIOC/IOAABIIA, MM IIPABO HA CMH/VKA/IHO OPTaHM30Bambe
Y C TUM Y Be3J IIPaBO Ha KOJIEKTUBHO IIperoBapame Koje OCTBapyje IyTeM pernpe-
3€HTAaTUBHIUX CHHJVKA/THUX OpTraHu3anuja ynju je 4wiaH. ITpaBo Ha yapyxuBame u
OCTBapyBamb-€ IIpaBa Ha KOJIEKTUBHO IIPETOBapabe Hifje TapPAHTOBAHO IMIMIMA KOja
HeMajy 3aCHOBaH paJH!U OJHOC, MUIVIMA KOja Cy PafiHO aHTa)KOBaHa Y JJOMONMHCTBY,
HIO/bOIIPUBPEHOM CEKTOPY, He(hOpMaTHOj EKOHOMU]IL.

Ha oBaj HaumH, cBa /MIla Koja HUCY Y PafIHOM OJJHOCY KOJI ITIOC/IOflaBLia U3Y-
3eTa Cy off MOTYhHOCTH) KOJIEKTUBHOT IIperoBapama, a CaMuM TUM U MOryhHocT
Ia 3Ha4YajHMje yTU4y Ha ypeheme npasa pagHonpasBHor kapakrepa. [loctojeha
3aKOHCKa pjellleha HIUCY Y CKIaAy ca Meh)yHapoHUM pafHUM CTaHAApAUMA YIIPKOC
yymbeHnny fa je bocua u Xeprerosuna parndukosana Konsennuja o cnobonn
YAPY)KVBama 1 3aIlITUTH [TpaBa Ha OpraHn3oBama 6poj 87 1 KonseH1ujy o npasy
Ha OpTraHM30Bambe Y KOMEeKTVUBHO Iperopaparme 6poj 98. [loHolIeheM HOBJX 3aKOH-
CKMX pjelllerba ITOIyT IJTAaHMPaHOT 3aKOHA O PaJlHOM aHTa)KOBalby Ha CE30HCKNUM
U IPYTUM [IOC/IOBMIMA IIPYBPEMEHOT KapaKTepa, Mopahe nmpaTtutu u ogrosapajyhe
u3MjeHe 3aKOHa O pajly, KaKo IIPaBO Ha CMH/IVKA/IHO OPIaHN30Bambe ¥ KOIEKTUBHO
IperoBapame He Ou 61/I0 JOJATHO YIPOXKEHO.

7. 3AK/bYYAK

HecnopHo je ga Baxxehu 3akon o papy Peny6mmke Cprcke ypebhyje uerpu 06-
NMKa pajia BaH pajIHOT OJJHOCA IITO je 3HaYajaH HalpeflaK y OHOCY Ha IIepUOJ, 0
CTyIama Ha CHAary OBOT 3aKOHa y janyapy 2016. roguue. CBaku off lUX yCIIOCTaB/ba
ce yropopoM. [TocebHu o 3akoHa o pagy perynuiie paf mo: 1) yroBopy o o6a-
B/balby NPUBPEMEHX VI IOBPEMEHNX II0C/IOBa; 2) YTOBOPY O Jijeny; 3) yroBopy o
CTPYYHOM OCHOCOO/baBamby 1 yCaBpIIaBamby; 4) yTOBOPY O JOIYHCKOM pajy, ITO
jacHO TOBOPM /1a OBaj MHCTUTYT TaKobe mpumnana pagHOM IIPaBy.

3ajeqHIYKO 3a HaBefleHe YTOBOPeE jecTe TO Jia Ce 3aK/by4yjy y IICaHOM 06/IM-
KY U Jla caJjp>Ke HapOUYMTO: BPCTY, HAYMH U POK U3BPIIea M10C/IA, KA0 ¥ HAaYMH
yTBpbhuBama HaKHaJe 3a paJj, ako 3aKOHOM Huje apyraunje oxpebheno. Ilocromaary
je ly>KaH Jla BOIM eBIMEHIIM)Y O CBUM YTOBOPMMa Koje 3aK/by4yyl Ha OCHOBY IIpaBu/Ia
Calp>KaHMX y ofipefibaMa 3aKOHa.

YroBopu KojuMa ce He 3aCHUBA paJlHM OFHOC MMajy YTUIIaj Ha moBehame 3a-
TIOCJIEHOCTY, jep ce 3a u3BpIInolie Koy BehuHe yroBopa aHaraxyjy He3aIoc/ieHa
JIMIIA KOja ce, 3a BpMjeMe [JOK pafie U JOK CY IIpKjaB/beHa Ha OCUTYparbe, He Ha-
Na3e Ha eBUJEHIIMjY He3anoCAeHnX. Ta muia, pafioM BaH paIHOT OJHOCA, CTUYY
oxpebeHO MCKyCTBO, BjelITHHE, JOAAaTHA 3Hamba I [IOBjeperbe II0C/IoaBIa a UX
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HIPVMI Y pafiHM OFHOC KaJia ce YKaXke HoTpeba, YiMe ce JUPEKTHO TOIPUHOCK
HIOpaCTY 3aII0C/ICHOCT.

Cmarpamo ja he y Hamem cuctemMy paga pagHU OGHOC Ty»XKe BpujeMe OuTu
JIOMMHAHTaH 001K paja. 3akoHopasal y Perrybmuum Cprickoj, Kao 1 3aKOHOAABIIN
3eMa’ba HaCTa/INX Ha noapydjy 6usie COP]J jour yBujek, KOHIEIICKYL, 3afpiKaBajy
PajiHM OJHOC Ka0 IIeHTPATHM ¥ JOMMHAHTHI OHOC IIOBOZIOM pajia, mpuiaaroha-
Bajyhn ra TpKUIIHUM YCTIOBUMa IpuBpjehnBama u n3asopuma rinobanmsanyje.

Ha ocHoBYy Hanpujen HaBefieHOT MO>KeMo pehnt ja TpeHyTHO CTambe pajia BaH
pazHor ofHoca y Pey6mmim Cprickoj kapakrepuiie cbefehe: 1) a je Baxxehn 3akon
0 pafly, y OBHOCY Ha IIPETXOIHN IIepHOf], Ha KBA/IMTETHNjU HAUMH PETYINCA0 Pajl
BaH PaJHOT OJHOCA, YMMe Cy pujellleHe MHOTe JiuieMe U 3a0my/e y Be3u OCHOBa
3aCHMBaba PajHOT OfHOCA U 3aKOHUTOCTM pajia BaH PaJHOT OJHOCA, 2) a paji BaH
pajiHOT OIHOCA MMa OfTOBapajyhe MjecTo y cucteMy pajia, y yKyIHUM APYLITBEHO-
€KOHOMCKVM OffHOCKMa, Ko ¥ IyHY eKOHOMCKY U COLMja/IHy OIIPaBIaHOCT; 3) fa
usMely pajiHOTr OHOCA ¥ pajia BaH PAaJHOT OfHOCA jOLI YBHMjeK 1ocToje oxpehene
pasiuKe y IpaBHOM OfJHOCY, II0JIOXKAjy U IIPaBMMa yYeCHMKA TUX OFHOCA; 4) fa ce
pasnuke Meby mBuMa y HOC/befibe BpujeMe CMambyjy — IpOoIIMpemeM IIpaBa pafHIKa
KOju pajie y paly BaH paJHOT OHOCA; 5) f1a KpO3 HOTPafiiby 3aKOHCKMX pjelerba
Tpeba JOFAaTHO MPUOIVDKUTY ITOI0XKAj paJHIKA KOjU pajie BaH pafHOT OJHOCA I
II0/I0Kaj paJiHVIKA KOjU pajie y paJ{HOM OZHOCY M TUMe CMalbUTH ¥ YKIOHUTY OUIO
KaKBe pa3/MKe y IpaB/Ma ¥ 3allTUTY [IPaBa N3BPILIM/IALIA Y TAKBOM OOJIMKY paja
Y OBHOCY Ha paJiHMKe KOji ce Hajlase y paflHOM OJHOCY
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IMPROVEMENT OF LABOUR OUT OF EMPLOYMENT
RELATIONSHIP IN REPUBLIKA SRPSKA

Summary

The purpose of this paper is to analyse the current condition of the labour out
of employment regulated by the Law on Labour of the Republika Srpska and to
propose certain measures for its improvement. During the analysis is considered
that the labour out of employment is present in the labour system of the Republika
Srpska, because the employee can work even if is out of employment. Although this
form of work had previously existed within the work system, with the adoption of
the new Labor Law, we can speak about systematic and comprehensive regulation
of such work, as its forms are now established by the Law. Any form of labour out of
employment established by a contract, is concluded between: the person performing
the job (jobseeker) and the person work is performed for (the employer). The current
situation reflects significant progress in the regulation and expansion of certain forms
of labour out of employment to earlier legal solutions and the systematization of
all forms of labour out of employment in a separate part of the Law. However, the
institute of labour out of employment in the work system of the Republika Srpska
has not been finally resolved and it is necessary to continue working on its upgrade
towards greater protection of the execurors of that form of work.

Key words: labour legislation, labour out of employment, the position of
the executor of the labour out of employment, the status of labour out of employ-
ment, the upgrading of regulations

83






[Tpernegun Hay4YHM YIaHaK™
doi: 10.56461/rrsp2502_06
Jp Anexcangap Aniniuh**
Houentn, [Ipasnu paxynitieii Ynusepsuitieitia y Kpaiyjesuy

ITPABO HA ITPMBPEMEHY CIIPEYEHOCT
3A PAJI 1 IbETOBE 3/IOYIIOTPEBE***

Ancrpaxrt: IIpuspemena ciipeueHocili 3a pag Modxce ce KOPUCTUTIY 1o
PASTUMUTHUM 0CHOBUMA, HAjuewthie 3601 boneciliu unu iiospege 3ai0ceHol.
3ajegto c ipasom Ha HAKHAGY 3apage 1l0 0CHO8Y UpuspemeHe cilpeueHoCiu
3a pag, YuHU yeauHy Upasa Koje je yciianoemeHo pagu 3auiiuite 3gpasma
3ailocnenol U rweilool coyujantol u maiepujantoi ionoxcaja. MIsHoc naxnage
3apage 3asucu 0g ocHosa 3a tipuspemeny ciipeuerocii 3a pag. Ogpehyje ce
3aKOHOM AU U OUWIAUM AKIAUMA TOCI0GAsUa U HOCeOHUM KONEKIAUBHUM
yiosopuma. 3noyioiipeba iipasa Ha Upuspemeny ciipeueHoCHl 3a pag Heciio
ce gewasa y tipaxcu. Hajuewhe ycneg ogcycimiea jacto gepunucanoi Hauuma,
Koju ce MoNe KOPUCTUTTIY, KaKo Ou ce 310YHOTPeOa YOUUNA U CAHKUUOHUCANA.
Hexke og meitioga xoje ce moly xopuciiuitiu 3a yimiephusarve ose 3710yioiipede
U 1eHOo Kaxcrbasarve aymiop je Haseo y pagy.

Kmbyune peun: iipaso Ha fipuspemeHy ciipeueHoCHi 3a pag, HAKHAGA 3a-
page y cny4ajy ipuspemene ciipe4eHoCiliu 3a pag, 6UCUHA HAKHAge 3apage Y
cayuajy upuspemene ciipeueHOCTiU 3a pag, 3n0yLHoipeda ipasa Ha apuspe-
MeHy clipeueHOCHI 3a pag, ciipenasatrve 3710yiopede ipasa Ha Upuspemery
clipeteHOCiL 3a pag

1. YBOJHA PASMATPAIbA

IIpaBo Ha MpMBpeMeHY CIIPeYeHOCT 3a paj] yTBpheHo je 3akoHOM 0 371paB-
CTBEeHOM ocurypamy.' OBO ITpaBo je N3BeIeHO U3 IIPaBa Ha 3APaBCTBEHY 3aIUTUTY”

*  Pag upummen: 1. 9. 2025.
Pag tipuxeahen: 10. 9. 2025.

> Vmejn: aantic@jura.kg.ac.rs. ORCid: 0000-0002-4117-9401.

¢ Pap je pesy/nTaT HayYHOMCTPaKMBAYKOT pajja ayropa y okBupy IIporpama ucrpaxusama
IIpaBHor akynrera Yuusepsutera y Kparyjesuy 3a 2025. roguy, Koju ce puHaHCKpa U3
cpencTaBa MMHUCTapCTBa HayKe, TEXHOJIOMIKOT pasBoja 1 nHoBanyja Penyomuke Cpouje.

1 3aKoH 0 3paBCTBEHOM OCUTypamYy, ,Cryx6enn rnacauk PCS 6p. 25/19 n 92/23.
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KOje je 3aTapaHTOBAaHO OCUTYPAaHMIMIMA CXO[HO WiIaHy 51. 3aKOHa 0 3[JpaBCTBEHOM
ocurypamy. [IpaBo Ha 3gpaBcTBeHy 3amTuTy 06e36ehyje ce 3a crrydaj HacTaHka
6orecTu 1 IIOBpefie BaH pajia, Kao 1 y CIy4ajy MoBpefie Ha pamy umm mpodecno-
HaJTHe 60JIeCTI.

C mpaBoM Ha IpUBPEMEHY CIIPEYEHOCT 32 Paji HEPACKU/VBO je TI0BE3aHO IIPaBO
Ha HaKHaJly 3apafie y CIy4ajy IpuBpeMeHe CIIpedeHoCT 3a paj. OBa iBa 1pasa, ¢
0631pOM Ha HOpMe IIOCMATPaHOT IIPOIINCA, 3aBYICE jefTHO Off APYTOT MAKO He MOPajy
6uTn; yBex rnosesaHa. [IpuBpeMeHa CripedeHOCT 3a pajj MOXKe ce OCTBapuTu 6e3
IIpaBa Ha HaKHAJy 3apafie’ TOKOM OBOT OCYCTBa, a/Ii IIPaBO Ha HAKHAJYy 3apaje
TOKOM IIpMBPEMeHe CIPEYeHOCTH 3a Paji He MOXKe Ce OCTBAPUTI He3aBUCHO Off
IpaBa Ha IPUMBPEMEHY CIIPeYeHOCT 32 paj.

[IpuBpemeHa cIpeyeHoCT 3a paj MoXKe OUTI KpaTKOpOYHa 1 fyropoyHa. IIpe-
Ma ofipeheHMM McTpakMBamIMa, Ka0 KPaTKOPOYHa O3HauaBa ce OHa 300r Koje je
3aII0CTIeHY IIPYBPEMEHO CIIPeYeH 3a paj o 14 f1aHa, a AyropodHa oHa 360r Koje je
3aII0C/IEHN IIPUBPEMEHO CIIpedeH 3a paj peko 14 nana. YecTo HacTymame KpaT-
KOPOYHe CIIPeYeHOCTH 3a pajj BpeMEHOM IOBOJY JIO HACTYIamba LyTOpPOYHe CIpe-
YEeHOCTH 32 Pajl, KOja 3a CBOjy Kpajiby IOC/IEANIy MOXKe UMATH U TYOUTaK pajiHe
criocob6HoCcTM.* [IyropoyHa CrIpedeHoCT 3a paf denrhe ce MojaB/byje KOJ, CTapUjux
3aIIOC/IEHUX U XKEeHa, Hero KOJ IPYTMX KaTeropuja 3aloCcIeHNX.

BpojHe cTynuje cipoBeieHe Cy Kako OV ce yTBPAVIIN pasiosy KOjit JOBOJE 1O
3noynoTpebe paBa Ha IpUBPEMEHyY CIIpedeHoCT 3a paj. [lojemyne cy HacTojane ga
yTBppe Be3y usMmel)y msocraHnka c mocia 1 BpeMeHCKMX IIPUINKA, 11a je yTBpheHo
Jla Ce TOKOM Tpajarba IOBO/bHMX BPEMEHCKIX IPIIVKA VI ,,JIETIOT BpeMeHa ' 110-
BehaBa 6poj 3moynorpeba oBor mmpasa. Vcra je cuTyanmja u ¢ BOKHUM CIIOPTCKUM
norahajuma, pohenmannma 1 apyrum mpociasama. Y TBpheHo je u f1a je usocrajame

norpebe y CK/Iajly ca OBUM 3aKOHOM U IIPONMCHMA TOHETHM 3a CIIPOBOlerbe OBOr 3aKOHa.
Ynanom 52. 3aKOHa O 3/[paBCTBEHOM OCUTYpalby IIPOIMCAHO je fa IPaBO Ha 3[IPaBCTBEHY
3aIITUTY 0OyxBara: 1) Mepe IIpeBeHIMje M PAaHOT OTKPMBama 60/ecTy; 2) Iperefe I ieuene y
Be3Jl ¢ IVIaHMparbeM NOPOfilie, y TOKY TpyAHohe, mopobaja u o 12 Mecely HakoH nopobaja; 3)
TIperIefie i Nederbe Y CIy4dajy 60IecTy U IoBpefie; 4) mperiefie U ederbe 60ecT ycra u 3y6a; 5)
MEIULMHCKY pexabumTanyjy y ciydajy 60/mecTy 1 moBpefie; 6) 1eKoBe; 7) MeIMIMHCKA CPEICTBA.

3 Kao npumep 61cMo MOIIM HaBECTV CUTYaLMjy y KOjoj M3abpaHM JieKap yTBPAM HaCTyName
IpUBpeMeHe CIIPeYeHOCTH 3a paJ| 3allI0C/IeHOT Pajiy HeTe JieTeTa ajy 3alloC/ieH) He 0CTBapu
IpaBO Ha HAKHAJy 3apajie 10 OCHOBY OBe IIpMBPEMeHe CIIPeYeHOCTH 3a pajl, 300r Tora ITo
APYTY POAMTE/b HUje y PaJJHOM OFHOCY OHJIa KaJja 06a pojuTe/ba Bpllle POAUTE/bCKO IIPaBO.

4  HosuaHe HakHafe Koje ce ucitahyjy 1o OCHOBY OCKTypamba 3a C/Iy4aj MHBAIMIHOCTY IIOCTajy
cee Behu feo MopepHUX cuctema couyjante samrnure. Ha npumep, 2012. ceBepHOaMepUYKU
HPOrpaM OCUTypama 3a CIy4aj MHBaIMAUTETa UCITahnBao je HOBYaHe HaKHaje Tpyu IyTa Behe
Off OHVX KOje ¢y cIvtahmBaHe 10 OCHOBY OCUTYpalba 3a CITy4aj HesarocneHocT. Vismeby 1985. u
2012. ymieo KOpUCHMKA OCUTYparba 3a CTydaj MHBAMTUAMUTETa BUIle Ce Hero yBoCTpydno. CnmdHa
AvHaMyKa Moxe ce Hahu y cBuM pasBujeHnM 3em/bama. P. Giannoccolo, S. Platoni, ,,Temporary
versus permanent disability: A dynamic incentives model, Metroeconomica, Vol. 74, 2023, cTp. 699.

5 J. Suur-Uski, P. Fagerlund, H. Granroth-Wilding, A. Salonsalmi, O. Rahkonen, T. Lallukka, ,,Dual
trajectories of short-term and long-term sickness absence and their social- and health-related
determinants among women in the public sector, European Journal of Public Health, Vol. 34,
No. 2/2024, p. 322.



A. Autuh, IIpaso Ha Gipuspemeny ciipeueHocil 3a pag u weiose 3noyioiipede

C IIOC/Ia HeTIOCPETHO TTOBE3aHO C PaJiHIM BPeMEeHOM YTOCTUTE/bCKIUX O0jeKara, LITo
CyrepullIe ja KOH3YMMparbe aJIKOX0/Ia yBede 1 (oceOHO) Hohy HOIPUHOCH 3/I0YIIO-
Tpebu 6omoBama cneneher gana.® Mehytum, y nojeguuum cryaujama yrepheso je
Zia ce 37I0ynoTpeba cMamyje Kaia KOPYUCT Off Bbe IIpeMalllyje TPOLIaK Kojyu HacTaHe
36o0r 3n10ynorpebe npuBpeMeHe clpedeHOCTH 3a paj. CTora je 3ak/by4eHo ja ce
3noynorpebe cMamyjy Kaja je 3apasia uciutahena TokoM 60/10Bamba 3HaTHO HIDKA
Off OHe KOjy 011 3aII0C/IeH) OCTBApMO Kajj OU pajno 1 YKOIMKO HOCToju MoryhHOCT
Off CaHKIIMOHMCama 300r 3710ynorpebe oBor mnpasa.’

Hanomenynu 61cMo fja TOCToje ¥ 3aI0CIeHy Koju 60JIeCHN Jo/1a3e Ha [0Cao,
jep He cMejy KOPUCTUTH IIPaBO Ha IPUBPEMEHY CIIPEYeHOCT 3a paj yCIey cTpaxa
Off HEIIOCPE/IHOT VIIY ITOCPEIHOT Ka)KibaBarba II0CTI0fjaBlia MIN IyOuTKa MOC/a.
Meby muma cy HajOpojHUjM 3aIIOC/IEHN KOjU pajie IO OCHOBY YTOBOpa O pajly Ha
onpebeno Bpeme.®

2. OCHOBM 3A [TPMBPEMEHY CITPEYEHOCT 3A PA]]

IToBpemom Ha pagy, cXofHO 4wiaHy 51. 3aKOHa O 3/[paBCTBEHOM OCUTYpalby,
CMarTpa ce IOBPefla OCUTYPaHMKa KOja ce OTOfM Y IPOCTOPHO]j, BPEMEHCKO]j 1 Y3-
POYHO]j ITIOBE3aHOCTH ¢ 06aB/babeM II0C/Ia II0 OCHOBY KOjer je OCUTYpaH, IIpoy3po-
KOBaHa HEIIOCPEHUM Y KPATKOTPajHUM MeXaHUYKUM, PU3NIKIM VU XeMUjCKUM
ZIejCTBOM, HAaIIMM IIPOMeHaMa II0/I0XKaja Tela, M3HeHaTHNM onTepehemeM Tema
VU IPYTUM IIpOMeHaMa (M3MOTIOIIKOT CTamba opraHusMa. Takobhe, moBpenomM Ha
pajy cMaTpa ce U IIOBpefia IPOY3pPOKOBaHa Ha IIPETXOAHO HAaBEJEHM Ha4MH, KOjy
3aIl0C/IeHy IpeTpIy Npyu 00aB/bamy MOCIA Ha Koju Huje pacriopebheH, anu xoju
obaBJpa y MHTEpeCy IOCTIO/aBIIa, Kao U NMOBpefja KOjy OCUTYPaHVK IIPeTpIy IIpK
IOTACKY, OHOCHO MOBPATKY ¢ nmocina. [loBpeny Ha pafy npencrasba 1 000/betbe
OCUTYpaHMKa KOje je HacTa/I0 HEIMOCPESHO UM Kao MICK/bY4MBa IIOC/IeMIIA He-
cpehHor cryyaja nam Buie cue 3a BpeMe o6aB/barba IOC/IA [0 OCHOBY Kojer je
OCUTYPaH WIN Yy BE3U C IbUM.

6  Bumtey: J. Shi, M. Skuterud, ,Gone fishing! Reported sickness absenteeism and the weather®,
Economic Inquiry, Vol. 53, No. 1/2015, ctp. 388-405; P. Skogman Thoursie, ,,Reporting sick:
Are sporting events contagious?*, Journal of Applied Econometrics, Vol. 19, No. 6/2004, ctp.
809-823; C. P. Green, M. Navarro Paniagua, ,,Play Hard, Shirk Hard? The Effect of Bar Hours
Regulation on Worker Absence®, Oxford Bulletin of Economics and Statistics, Vol. 78, No. 2/2016,
cTp. 248-264.

7 S. Jeppe, K. Framke, E. Clausen, T. Garde, A. H. Johnsen, N. Fans, K. Jesper, M. Ida, N. Mads, R.
Reiner, ,,Leadership Quality and Risk of Long-term Sickness Absence Among 53,157 Employees
of the Danish Workforce®, Journal of Occupational and Environmental Medicine, Vol. 62, No.
8/2020, ctp. 557-565; L. Jurek, ,Employees’ professional situation and the abuse of sick leave
absence in Poland®, Economic Research, Vol. 36, No. 3/2023, ctp. 1-29.

8  Bume y: M. Miraglia, G. Johns, ,,Going to work ill: A meta-analysis of the correlates of
presenteeism and a dual-path model®, Journal of Occupational Health Psychology, Vol. 21, No.
3/2016, cTp. 261-283; O. Marie, J. Vall Castell, ,,Sick Leave Cuts and (Unhealthy) Returns to
Work", Journal of Labor Economics, Vol. 41, No. 4/2023, ctp. 923-956.
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ITox npocdecronanHNM 060/bebeM Y CMIUCITY 3aKOHA O 3[paBCTBEHOM OCUTY-
pamy nojipasyMeBa ce 000/berbe HaCTaIo yCyIef Ay>Ke U3TI0XKEHOCTH I TETHOCTIMA
HACTa/IMM Ha PaJHOM MecCTY.

IToBpena Ha papy yTBphyje ce Ha OCHOBY M3BellITaja O IOBPeAM Ha pajy Koju ce
focTassba PerrybmukoM GoH/Y 3paBCTBEHOT OCUTYParba, OfTHOCHO (pUINjaty pajy
yTBphUBama ocTojara MOBpefie Ha pajly M OCTBAapyBalba IIPaBa 113 00aBe3HOT 31paB-
CTBEHOT OCUTYpamba y CK/Iajly ca oBuM 3akoHoM. Cafip>kaj ¥ Ha4MH U3JaBamba obpacria
U3BeIlTaja O IIOBpeM Ha pafy ¥ npodecuoHaTHOM 000/beby YTBPhEH je Ha OCHOBY
ITpaBuIHUKa O Cafip)Kajy ¥ HAYMHY M3[aBamba 00paclia U3BellITaja O IOBPEAY Ha pagy
1 mpoecroHaTHOM 0607bembY.” VIaKo je 0Baj IpaBMTHMK JOHET Ha OCHOBY 3aKOHA O
6e30eHOCTY 1 31paB/by Ha pajy,'’ OBMM 3aKOHOM HIUCY ofpeheHy ojMoBy noBpepe
Ha pafly 1 mpo¢ecroHaHe 60IeCTI Te CTOTa IIPYJIMKOM IIPYIMEHe HeTOBMX Ofipenon
Tpeba KOpUCTUTY AedVHNIYje cafp>KaHe y 3aKOHY O 3[paBCTBEHOM OCUTYPambY.

OcHOBM 3a IpUBpEMeHY CIIPe4eHOCT 3a pafi ofpehenn cy wianom 73. 3akoHa o
3[paBCTBEHOM OCHTYpamy. [IpyBpeMeHa CIIpedeHOCT 3a paji 3alI0C/IeHOT HACTYIIa,
aKo je BberoBo 3IPaBCTBEHO, OfHOCHO CTakbe YWIAHA IeroBe yKe HOPOAMIie TAKBO Jja
je OCUTypaHMK CIIpedeH 3a paj; 1) ycnen 6omecTyt win IoBpefie BaH paja;'! 2) ycnen
npodecnonanHe 60mecTy Wy MOBpefe Ha pafy; 3) 300r 60mecTyt Wy KOMIUIMKAIIVja
y Besl ¢ ofipxxaBameM TpyfgHohe; 4) 300r mpomnucane Mepe ob6aBe3He U30/Ialje Kao
KJIVIIOHOIIe VIV 300T II0jaBe 3apasHMX 00JIeCTI Y IerOBOj OKOIMHY; 5) 360T Here
60/1eCHOT OHOCHO NOBpeheHOT WiaHa y>Ke IOpOopuLie II0f YCTIOBYMA yTBpheHuM
OBYIM 3aKOHOM; 6) 360T ZOOPOBO/BPHOT IaBarba OpraHa, henuja u TKMBa, U3y3eB
II0OPOBO/BHOT flaBama KPBY; 7) Y CIIy4ajy Kaja je ogpebeH 3a mparuona 6omecHor
OCUTYpAHOT uIa yryheHor Ha jedeme WM JIeKapCKu Iperyes y Pyro MecTo,
OJIHOCHO JIOK 60paBM Kao MpaTuIall y CTal[IOHAPHO] 3[[PaBCTBEHOj YCTAHOBM, Y
CKJIaJly C IPOIMCOM KOjuM ce ypelyjy HauuH 1 ycloBM 3a OCTBapuBambe IIpaBa u3
00aBe3HOT 3paBCTBEHOT OCUTypamba.

[ly>XVHY IprBpeMeHe CIIpeYeHOCTH 3a paj YTBphyje CTPydIHO-MefUIMHCKN
opras Penry6nmakor ¢oHza 3a 3ApaBCTBEHO OCUTYparbe Ha OCHOBY MEIMIIVTHCKO-
NOKTPUHAPHNX CTaHAAp/ia 3a yTBphuBambe IpuBpeMeHe CIIPeYeHOCTH 32 pafl.

9 IlpaBM/IHMK O caipyKajy M Ha4MHY M3[aBama obpacija M3BellTaja O IOBPeM Ha pafy u

npodecroHaTHOM 060/benY, ,Cryx6eru rmacuuk PCY 6p. 72/06, 84/06 — ucmp., 4/16, 106/18
u 14/19.

10 3axoH o 6esbemHOCTY U 37paB/by Ha pany, ,Cnyx6enn rmacHuk PCS 6poj 35/23.

11  Bonecty Koje IpefcTaB/bajy OCHOB 3a ofipehuBatbe IpuBpeMeHe CIIPEYeHOCTH 32 paji IPOMICaHe
cy Mebynapogsom knacuduxanujom 6omectn — [ndapux 6onectn MKB 10.
IlIndapHuK ce 4ecTo Merba ajiu 1 HOpef Tora KOJ, OCUTYPaHMKa ce II0jaB/byjy 60/1ecTy Koje HeMajy
CBOjy mmdpy y 0BOM LIM(APHUKY, I1a Ce IPWINKOM yTBph1Bama NpyBpeMeHe CIIpeYeHOCTH 3a
pap kopucTu mvdpa Koja je HajIpuOIVDKHIja CUMIITOMIMA, Koje je 60/mecHMK mpujaBuo. Takas je
CITy4aj C BpTOI/IABULIOM, KOja ITpeMa CTPpaKMBabuMa, IpuMepa paay, y Kpamesnan senckoj
4UHM OKO 1% pasyiora 3a HaCTyIame IpUBpeMeHe CIIPeYeHOCTH 3a Pajl 3aIOCTIEHNX Y OBOj IPXKaBIL.
Bune y: K. Zborayova, M. L. Barrenis, G. Granasen, K. Kerber, ]. Salzer, Dizziness and vertigo sick
leave before and after insurance restrictions - a descriptive Swedish nationwide register linkage study,
BMC Public Health, 2024; vnu xpornanmnm 6omom. Bure y: T. Wolter, B. Kleinmann, ,,Perceived
injustice in patients with chronic pain®, BioPsychoSocial Med, Vol. 19, No. 7/2025.



A. Autuh, IIpaso Ha Gipuspemeny ciipeueHocil 3a pag u weiose 3noyioiipede

3abpareHo je fa M3abpaHu neKap Wiy APYIy CTPYIHO-MeAMIMHCKY opraH Pe-
y6mmdKor GOH/A 3APABCTBEHOT OCUTYPatba YTBPAM Aa KO, OCUTYPaHMKA II0CTOj !
IpUBpeMeHa CIIPEYeHOCT 3a Pajl aKO HUCY UCITYEEeHM ITPETXONHM YCIOBHU. YKOTUKO
O¥ TO Y4MHIO, IOCTOja0 6 OCHOB 32 HETOBY OATOBOPHOCT Koja Oy CBaKako 6ma
AVCLUIUIMHCKA U rpabaHcKompaBHa (3a HAKHAZY LITETE, KOjy je IPOM3BeO IMOC-
noxasuy nn Perry6mmakoM GOHAY 34paBCTBEHOT OCUTYparba 30T HEOCHOBAHO
ucmaheHNX HOBYAHNX HAKHAJA), @ y OfipeleHNM crrydajeBuMa U KpUBUYHOIIPABHA
(YKOnuMKo je, IpuMepa pajiu, Hafl/IKHYU OPTaH JOHEO IPOTUBIIPABHY OfTyKy 300T
IPVM/BEHOT MUTA).

CxopHO wiaHy 76. 3aKOHa 0 3[paBCTBEHOM OCUTYPaIbY, CIPEIEHOCT 3a Paji OCUTY-
paHMKa HaCTyIIa JAaHOM Kajia M3abpaHy JieKap YTBPAY [ja OCUTYPAHVK HUje CIIOCOOaH
3a 0baB/barbe CBOT pajja 360r 60/IecTy 1M MOBPefe, OFHOCHO IaHOM Kafla M3abpaHm
JleKap yTBPAY MOTPeby 3a Hery YIaHa y>Ke IIOPOJMLe OCUTYPaHMKa WM Kafja yCTa-
HOBM JIPYTH IIPOIVCAHY PA3JIOT 3a IPUBPEMEHY CIPEYEHOCT 3a pajl OCUTYPaHMKa.

V3y3eTHO, n3abpaHy 1eKap MOXe [a yTBPAM IPUBPEMEHY CIIPEYEHOCT 3a paj
OCUTypaHMKa U 3a IIepMOJ, IIpe IPBOT jaB/balba OCUTYPAHNKA Ha IPeIief], OfHOCHO
jaB/barba OCUTYPaHNUKa M3a0paHOM JIeKapy, aji HajBUIIe 3a TPYU JaHa YHa3a[ Of
laHa KaJja Ce OCUTYPaHUK jaBUO N3aOPaHOM JIEKapy.

AKo je ocurypaHuK 610 Ha CTALMOHAPHOM JIeUetbY VTN YKOJIMKO je IpMBpeMeHa
CIIPeYeHOCT 32 paJ] HacTaza 3a BpeMe BheroBor 6opaBKa Y MHOCTPAHCTBY, Kao U y
APYTUM OIPaBAaHNM C/TydajeBMMa Y KOjiMa OCUTYPaHUK HIje MOTao fia ce jaBu
13abpaHOM JIeKapy, OffHOCHO HUje MOTao Jia ra 06aBecTyt 0 pas3no3nMa 3a CIPEIeHOCT
3a paf, [0 IpejIory n3abpaHor reKapa, IpBOCTeleHa IeKapcKa KOMIUCHja MOXe
Ty OLIeHY O CIIPeYeHOCTH 3a pajj OCUTYPaHMKA 32 IEPUOJ AY>KM Off TPU [aHa Ipe
jaB/bama M3abpaHOM JIeKapy.

3. IIPABO HA HAKHAJLY 3APAJIE Y CJIYUAJY
ITPVIBPEMEHE CITPEHEHOCTMW 3A PA]]

»32 PasjIMKy Off 3apajie Koja ce OCTBapyje paioM, HaKHaJa 3apajfie OCTBapyje ce
0e3 pajia, 1 TO caMo y C/Iy4ajeBuMa Koju Cy ofpeheHV 3aKOHOM MM @y TOHOMHUM
akTuMa.“'? [IpaBo Ha HOBYaHy HaKHAJy y CIy4ajy IpUBpeMeHe CIIPeYeHOCTH 3a
pan ypebeHo je 3akoHOM 0 pafy 1 3aKOHOM O 3[[paBCTBEHOM OCUTYpamy. [IBojako
ypebeme oBe HakHaie IPOM3BOZ je TOTA IITO je TepeT ITahama HaKHaje [0 IIPaBIITY
nozie/beH n3Meby nocnopasna u Perry6mrakor GpoH/a 3apaBcTBEHOT ocurypama. '

Ha ocHoBy uiana 115. 3akoHa o pany,'* 3arocieHu MMa IpaBo Ha HAKHAZY
3apajie 3a BpeMe OfICYCTBOBama C pajia 300T IpUBpeMeHe CIPeYeHOCTH 3a Paf 10
30 gaHa, 1 TO:

12 P. Bpkosuh, b. Yprapesuh, Pagro tipaso ca enemenitiuma coyujantoi ipasa — gpyio usmeroeHo
u goiiyweno uzgare, Cryx6enu rmacHuk, beorpagn, 2023, ctp. 173.

13V pamem Texcty hemo kopuctuty nojam QoHy 3a 03Ha4Yere OBOI OpraHa.

14  3akoH o papgy, ,Cnyx6enn rmacauk PCS, 6p. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17 - opnyka
YC, 113/17 u 95/18 — ayTeHTMYHO TyMayelbe.
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1) Hajmame y BucuHM off 65% of mpocedHe 3apaje y IpeTXoxHnx 12 mMece-
1M IIpe Mecela y KOjeM je HacTyIua MpUBpeMeHa CIIPeYeHoCT 3a paj, €
TVIM JIa He MO>Ke OMTM HIDKa Off MMHMMAJIHe 3apajie yTBpheHe y ckmany ca
OBJM 3aKOHOM, aKO je CIIPe4eHOCT 3a pajj Ipoy3pokoBaHa 6osnemurhy nim
HOBpPEZIOM BaH pajia, ako 3aKOHOM HIje ipyKuuje ogpeheno;

2) Y Bucunm 100% ox mpocedHe 3apaje y IpeTXOfHUX 12 MeceIy IIpe Mecelia
y KOjeM je HaCcTynulIa MpUBpeMeHa CIIPeYeHOCT 3a paf], C TUM Jila He MOXe
OMTH HIDKA Off MUHNMAJIHE 3apafie YTBpheHe y cKkajly ca OBMM 3aKOHOM,
aKo je CIIpe4eHOCT 3a paji IPOy3pOKOBaHa IIOBPEOM Ha pajiy Wi npode-
cuoHanmHOM 6onemhy, ako 3akoHOM Huje Apykumje oppeheno."

V3 nutupanux ofpendu npousnnasu aa je 3akoHOM o papy ongpehen MuHM-
MaJIHM M3HOC HaKHaJle 3apajie, Kao U TO fia e TOCeOHMM 3aKOHOM Apyradije MOry
YPEeAUTY IUTaba Y Be3U C BUCMHOM HaKHaJle 3apajie, Koja ce ucivrahyje samocre-
HOM TOKOM IIPUBpeMeHe CIIPEeYeHOCTH 3a Paji, Kao U UCIUIATU/IAL] UCTe. 3aKOHOM
0 3[IpaBCTBEHOM OCUTYpamy JieTa/bHIje Cy ypeheHa nuTama Koja ce offHOCe Ha
HaKHaJy 3apajie y cIy4ajy IpuBpeMeHe cripedyeHoCT 3a pan. Onpebena perrema
cafIp>kaHa y leMy CYIIPOTHA Cy MelllemhIMa CajpyKaHyM y 3aKOHY 0 pafy, a KaKo je
OBaj IpoMIC nocebaH y OfHOCY Ha 3aKOH O pafy, y Cl1y4ajy cykoba oBa Ba 3aKOHa
IpUMeRYjy ce ofipende 3aKoHa O 3[paBCTBEHOM OCHUTYDAbY.

V3abpanu ekap, OGHOCHO APYTY CTPYYHO-MEAMUIVHCKY OpraH Pemy6mdakor
¢donpma oxpebyje npuBpeMeHy CIIpedeHOCT 3a paji OCUTypaHMKa JATyMOM ITOYeTKa
IpUBpeMeHe CIIPEYeHOCTH 3a PaJ] U JATYMOM 3aBpIIeTKa IpUBpPeMeHe CIPeYeHOCTI
3a pazi. [IpaBo Ha HaKHazy 3apajie 3a BpeMe IIpUBpeMeHe CIIPEYeHOCT 3a paji OCUTY-
paHMKa MOXKe TPajaTyl IO OTK/Iatbatbha Y3POKa CIIPEeYeHOCTH 3a Paji, Y 3aBUCHOCTH O
BpPCTe U Y3poka 6ojecTy, OfHOCHO moBpefe. [IpaBo Ha HakHa/ly 3apajie IpuIIafa of
IPBOT IaHa CIIPEYEHOCTH 32 PaJi I 3a CBe BpeMe HheHOT TPajarba, a/li CaMo 3a BpeMe
Tpajama paJHOT OFHOCA 3a KOju OV OCUTYPAaHUK IPUMAO 3apajy, OZHOCHO IUIaTy
y CKJIaJiy C IIPONMCYMa O Pafly, OMHOCHO 3a BpeMe 3a Koje 611 00aB/bao [ie/TaTHOCT
Kao Ipefiy3eTHMK Jja Hije HaCTyNuIa IpuBpeMeHa CIpeyeHoCT 3a paf. VsyseTHo,
aKo je MpUBpeMeHa CIIPEYeHOCT 3a paJ] HacTasia Kao MOC/Ieylla IIOBpefie Ha pafy
mnu npodecronante 60ecTyt, HaKHaJA 3apajie MPUIaja OCUTYPAHUKY Off IIPBOT
JlaHa CIIPeYeHOCTH Y 32 CBE BpeMe HeHOT Tpajarba, Kao 1 I0C/Ie IPeCTaHKa PaHOT
OIHOCA OCUTYPAHUKA, IO IPeCTaHKa y3pOKa IPUBpPeMeHe CIIPEYeHOCTH 32 paJ 110
OLIeHM CTPYYHO-MEeJUIITHCKOT OpraHa.'s

15 Tlopmaum xoje je cymmpao u objauo EBpoctaT 2018. yxasyjy Ha To Aa y 3eM/baMa EBporcke
YHMje yieo pacxopia 3a COLMjaTHY M 3[[paBCTBEHY 3aIUTUTY Y YKYIIHMM PacXOfi¥Ma 3a COLMjaTHy
samTuTy Bapupa of 18,73% na Kunpy no 37,12% y Mpckoj. Hajpehn yneo pacxopa 3a ncrmahene
HOBYaHe HaKHaJe y CIy4ajy IpMBpeMeHe HeCIIOCOOHOCTH 3a paji y YKYIIHUM pacXofyMa 3a
counjanHa miahama 3a 60mecT u MEIMIMHCKY Hery 3abenexeH je y Jlykcembypry (22,07%),
IToseckoj (21,83%) n y Hemaukoj (19,75%). Bume y: P. Yordanov, M. Nikolova, Z. Angelova,
Organizational and Economic Characteristics of Compensations for Temporary Loss of Capacity
to Work, Economic Archive, No. 3/2021, ctp. 14-30.

16 Ynan 77. 3aKoHa O 3/paBCTBEHOM OCUTYDPAIbY.
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Ocurypanuky npumazia HakHaja 3apazie 300r Here 00071e7I0T, OfHOCHO IOBpehe-
HOT WIaHa y>ke opoauiie Miaber o] ceilaM rofjiHa )XMBOTA WM WIAHA Yo>Ke HOPOfULie
cTapujer of CeflaM rOfMHa XMBOTa KOjH jé TEIIKO Te/IECHO W/IM SYLIEBHO OMETEH Y
Pa3Bojy, y CBaKOM IOjeAMHAYHOM CTy4ajy 60/1eCTI, OFHOCHO HOBpefie, Hajayxe a0 15
JIaHa, a aKo je 06oIeN, OFHOCHO IoBpel)eHN WIaH yrke MOPOAMLe CTAPU)I OF CelaM
TOfIVHA )XMBOTA, a HMj€ TEIKO TeIECHO VI JYLIEBHO OMETEH Y pas3Bojy, HajIayXKe 10
ceflaM faHa. VI3yseTHO, Kafia II0CTOje OIpaBJjaHy PasIo3 KOjy Ce OJJHOCE Ha 3[IpaB-
CTBEHO CTambe YIaHa y>Ke IOPOANIie, IPBOCTENEHa JIeKapCKa KOMICHja MOXKe ITPO-
IY>XWUTU Tpajarbe IpUBPeMeHe CIPeYeHOCTH 3a paj] 300T Here WIaHa yKe HOpOoanLie
Hajysxe o 30 maHa 3a Hery fieTeTa Maber off cefflaM rofyiHa >KMBOTA VIV YWIAHA YoKe
IIOPOAMIIE CTaPUjeT Off CEfAM TOMIMHA >KMBOTA KOjI je TEIIKO TEJIECHO UV JYLIEBHO
OMETEH y Pa3BOjy, OHOCHO JI0 14 maHa 3a Hery YIaHa y>Ke IIOpOoAuIie KOju je CTapuju
Off CefjlaM TOIMHA )KMBOTA, a HYj€ TELIKO Te/IECHO MM IyLIEBHO OMETEH Y PasBojy.
Y cnyuajy Temkor omrehema 3paBCTBEHOT CTamba JeTeTa 40 HaBpLIeHNX 18
TOAJHA XXVBOTA 300T TemKkor omreherma MOX/JaHNX CTPYKTypa, MaIUTHe 60/1ecTn
VIV IPYTOT TEMIKOT IIOTOpIIabha 3[PaBCTBEHOr CTakba IETETa, JPYTOCTENeHa TeKapcKa
KoMucHja Perrybmrdkor ¢poHzia MoxKe, Ha IIpefJIor 3[paBCTBEHe YCTaHOBE Koja 06aB/ba
3[IpaBCTBEHY [€/IAaTHOCT Ha TEPLMjapHOM HMUBOY 3[paBCTBEHE 3aLUTUTE Y KOjoOj ce
ieTe JIe4n, a O yIyTy M3abpaHOor JieKapa, IIPOAY>KUTH IIPaBO Ha HAKHAJY 3apaje
36or Here 4IaHa y>ke nmopoaute. [Tpogysxeme IpaBa Ha HaKHa/y 3apajie Olemwyje
ApYrocTemneHa 1eKkapcka Komucuja Peny6mukor ¢poHzia Ha CBaKMX IIECT Meceln,
3a CBAKU I10jeINHAYHM CTy4aj, Y 3aBUCHOCTH Off 3APaBCTBEHOT CTakba JeTeTa, Kao U
HeTOBOT HEOIIXOJHOT JIaJbeT JIeYerba OJIHOCHO pexabynTalyje ako je morpedHa.”
IIpaBo Ha HaKHa/y 3apafie KOje ce OCTBapyje y C/Iydajy IpUBpEMeEHe Clpeye-
HOCTM 32 paji pajy Here 000/Ie/Ior YWiaHa y)ke IIOPOJMLie MMa COLIMja/THN KapaKTep.
OBo mpaBo 6MCMO MOITIVM CBPCTATH Y KPYT IIpaBa Koja HIUCY YCMepeHa HEMOCPENHO
Ka 3aIITHUT 3[paB/ba 3all0CTIEHOT U IeT0Be MaTepujaiHe CUTYPHOCTH, Beh ce papm o
IIpaBy Koje je HOCPeHO YCMePEHO Ka OCTBapUBamby OBMX IijbeBa. Takobe, mpaBo Ha
IPYBPEMEHY CIIPEYEHOCT 3a Pajl y OBOM CIy4ajy Tpeba a omoryhm u ycknaheHocr
IIOCTIOBHOT ¥ IIOPOAMYHOT XMBOTA, a IIITO je LIW/b ¥ APYTUX HOPMU Cafp>KaHUX Y
pasiHOM 3aKoHO#aBCTBY Perry6rmke Cp6uje.'® 3amocenn, KoMe je 60/1ecTaH 4laH yxe
nopozyie, Hehe MOy Jja Ipy>ku CBOj ITyHU JOIIPUHOC IPUIMKOM 00aB/barba BEerOBIX
pajiHMX 3a/jaTaKa, IIp) YeMy YeCTO HeMa MOTYhHOCTM fla aHTaXxyje HeKo /ulie Koje ou
OpuHY/I0 0 60/IeCHOM YJIaHY, IOK je OH Ha 1mocmy. OBO Cy OCHOBHY Pa3jio3y KOji Cy
TOBEM [I0 YCTaHOB/bEIba IIPaBa Ha IPUBPEMEHY CIIPEYEHOCT 3a PaJ| y OBOM C/Iy4ajy.
Ynanom 79. 3aKoHa 0 34paBCTBEHOM OCUTYPalby HOPMUPAHO je Jja HaKHafla
3apape 300r HeTe JieTeTa IIPUITAJIa OCUTYPAHUKY aKo 00a poauTesba MMajy yTBpheH

17 Ynan 78. 3aKoHa O 3/[paBCTBEHOM OCUTYDAIbY.

18  Ykonmko moctoju HeyckmaheHocT u3Mehy ITOpoaNIHOT 1 TOCTIOBHOT KMBOTA, KOJ, 3aII0C/IEHOT
ce CTBapa cTpec KOjy MO)Ke OMTH OKM/ad 3a HACTyIambe MeHTaTHMX 60/IeCTH, IOMyT OpOjHNUX
JlelIpecHBHUX 1 aHKCMO3HUX nopeMehaja. Buie y: L. Kaila-Kangas, E. Haukka, T. Lallukka, O.
Rahkonen, S. Toppinen-Tanner, P. Leino-Arjas, ,Work-family conflicts and long-term medically
certified sickness absence due to mental disorders - a follow-up study of female municipal
employees‘, BMC Public Health, Vol. 23, 2023.
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OCHOB ocurypama u3 wiana 11. cras 1. Tauka 1)-7)," 18),%° 20)*' u 23)* oBor 3ako-
Ha VJIY KO JIeTe ¥IMa CaMo je[JHOT POAMTe/ba MIM aKO CaMo jeflaH POAMUTeE/b BPIIN
POIVTE/BCKO IIPABO Y CMICITY IIPOIIMCA O MIOPOAVIIV MIV KO jeflaH Of poauTe/ba
HeMa yTBpheH ocHOB ocurypama u3 yiaHa 11. cras 1. Tau. 1)-7), 18), 20) un 23)
OBOT 3aKOHa, /I je U3 3[paBCTBEHNUX pasjiora HecIlocobaH jja Heryje 060eno fie-
te. HakHapna 3apaze 360r Here feTeTa ITOJ YCIOBYMMA KOjJ Cy HaBefleH) IIPUIIaja 1
OCUTYPaHMKY KOjI je YCBOjUTelb, XpaHUTEIb, 049yX 1y Mahexa freTery.

YKO/MKO je 3aII0CTIeHOM yTBpheHa mpuBpeMeHa CIIPeYeHOo T 3a paji of CTpaHe
n3abpaHoT jleKapa 300T Here IeTeTa, a HICY VICITYEeHY YC/IOBU KOje CMO HaBe/n
Kako OM ce MCIUIaTI/Ia HAaKHAJa 3apajie, 3aloc/ieHy he 6uTy onpaBraHo ofCcyTaH
¢ paga anmu Hehe nMaTy paBo Ha HOBUaHY HakHaAy. Kako 61 ocTBapuo npaso Ha
HOBYaHY HaKHaJ[y, 3alI0CJIEHY MOPa JOCTABUTHU UCIIATHOLLY HaKHaje (II0CTIofaBIy
i QoHpy) 0Ka3 KOjuM ce TOTBphyje ucrymeme ycrnosa Koju ¢y npensubenn 3a
UCIUIATy HOBYaHe HaKHaJle Y C/Iy4ajy IpUBpeMeHe CIIPeYeHOCTH 3a Pajl Pai Here
mereTa. [Jokas n3faje mocnogapal pogyuTe/ba KOju He KOPUCTY IIPAaBO Ha IPUBPEMEHY
CIIpeYeHOCT 3a Pafi pajiyu Here fieTeTa (Ha IpyMep MMOTBPAY fia je APYTY POAUTEb Y
PafHOM OJJHOCY U Jia He KOPUCTM IIPAaBO Ha IIPUBPEMeHY CIIPEYeHOCT 3a Paj, paju
Here JIeTeTa) 37[paBCTBEHA YCTAHOBA (KaJia je 3aII0CTIeHY KOji He VICITYHhaBa yCIoBe
y TIOITIeNY 3paBCTBEHOT OCUTyparba U3 3[PaBCTBEHMX pasjiora HecrocobaH fja He-
ryje oborneso fere, fokas 6u 6y1a 3paBCTBEHA JOKYMEHTAlMja M3/IaTa Off CTpaHe
HaJl/Ie)XKHe 3[IpaBCTBEHE YCTAaHOBE) WIN 3aNI0C/IeHN (O[IyKy Cy/Aa fa caM BpIIU
POANTEIBCKO IIPABO WJ/IM fIa JleTe Ma CaMo jeJHOT POUTEba).

OcHoB 3a HaKHaJly 3apajie Koja ce ucrutahyje us cpeficraBa 06aBe3HOT 37jpaBCTBe-
HOT OCUTypatba YMHM IIPOCeYHa 3apaa® Kojy je OCUTYPaHUK OCTBAPYO Y IPETXOTHIX

19 Papu ce 0 30paBCTBEHOM OCUTYPalby 3a: IUIA Y PAJIHOM OHOCY y IPMBPESHOM JIDYLITBY,
APYTOM IIPAaBHOM JIMAIY, AP>XaBHOM OPraHy, OpraHy jefMHULE IOKa/THE CAMOYIIPABE Y Ay TOHOMHE
HIOKpajMHe, Kao NI Y PaJIHOM OHOCY KOfi pu3ndkux mmia (y JabeM TeKCTY: 3aII0CTIeHN);
LVMBIWIHA /IMLA Ha cy>k6u y Bojciiu Cpbuje, jenuunnama Bojcke Cpbuje n ycraHoBama Bojcke
Cp6uje; nsabpana, IMeHOBaHa MM IIOCTaB/beHa JINIIA, aKO 3a 06aB/barbe GYHKIMje OCTBAPYjY
3apajy, OfHOCHO IUIaTy WM HaKHaJy 3apajie; I Koja, ¥ CKIafiy ca 3aKOHOM KOjiM ce ypebyje
pan, 06aB/pajy MOCTIOBE BaH IIPOCTOPHja IIOC/IOAABLIA; /IMIA KOja, Y CK/Ia/y Ca 3aKOHOM KOjIM ce
ypebyje pazn, 06aB/pajy nocmose kyhHor momohHor ocob/ma; apxasbane Perybnuke Cpbuje xoju
cy Ha tepuropuju Perry6mike Cpbuje 3amocenn Kop CTpaHyx Wi MehyHapogHuX opraHusanyja
Y YCTaHOBA, CTPAHMX KOH3Y/TAPHIX W/IM IUIITIOMATCKUX NPENCTaBHMIITABA VIV CY 3aIIOCTIEHN KO
CTpaHMX IIPABHMX WM GU3NYKIUX JINIIA, aK0 Mel)yHapofiHIM yroBOpoM Huje ipykunje ofpebeno;
3arocieHe yyheHe Ha paji y MHOCTPaHCTBO, OBHOCHO Y IPUBPENHOM APYIUTBY MU APYTOM
IIPaBHOM JIMIL}Y KOje 00aB/ba JIENTaTHOCT VI YCIIyTe Y MHOCTPAHCTBY, KO HUCY 00aBe3HO OCUTYPaHI
IO TIPOIIICHMA Te ApXKaBe MY aKo MehyHaponHuM yroBopoM Huje apykunje ogpebheHo.

20 Papu ce 0 3[paBCTBEHOM OCUTYpalbY 3a: INIA KOja Cy PErMCTPOBaHA 3a 00aB/batbe IETATHOCTH Y
BIIY 3aHMMarba pajiy CAMOCTA/THOT 06aB/batba IETTATHOCT U 06aB/batba Ie/TATHOCTH CTTI060fHe
npodecuje (y fa/beM TEKCTY: IPEY3eTHULN), Ka0 ¥ CAMOCTANIHY YMETHUIIN, Y CK/Iajly Ca 3aKOHOM.

21  Papu ce 0 3HpaBCTBEHOM OCUTYPamby 3a: CBEIUTEHIKeE U BepCcKe CyKOeHNKe BePCKIUX 3ajeNHNIIa
peructpoBanux y Peny6mii Cp6ouju Koju Te mocioBe 00aB/bajy Kao CaMOCTA/IHY JIe/IaTHOCT.

22 Papu ce 0 30paBCTBEHOM OCUTYpalby 3a: jaBHe Oe/leXKHUKE U jaBHE U3BPIINUTE/bE.

23 OcHoB 32 HaKHaJly 3apajie 3a CBaKM NOjelMHAYH Mecell KOji y/asy y M3HOC IIpOCedHe 3apafie,
He MO>Ke OVITV BUIIY Off HajBUIIIe MeCeYHe OCHOBMIIE Ha KOjy je IaheH JonpiHOC 3a Mecel] Koju
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12 Meceny mpe Mecela y KOjeM je HaCTyINIa IIpMBpeMeHa CIIpeYeHoCT 3a pajx.*
3apajy unHM 3apajia 3a 00aB/beHM paj] U BpeMe IIPOBefieHO Ha pajy, yIBpheHa y
CKJIaJly C IIPOIMCYMA O pafy M TO: 1) OCHOBHA 3apajja 3aII0CTICHOT; 2) Ieo 3apajie
3a pafiHu yunHak; 3) yBehaHa 3apaja.®

4. BUCMHA HAKHAJE 3APAZIE Y CIIYYAJY
I[TPMUBPEMEHE CITPEHEHOCTMN 3A PA]],

Haxnapa 3apage koja ce o6e36ebyje n3 cpegcraBa o6aBe3HOr 3[paBCTBEHOT
OCUTypama, Kao I U3 CpefcTaBa I0CI0faBIa yCIen 60IecTy UV MTOBpefie BaH
paja u3Hocu 65% off OCHOBA 3a HAKHA/Y 3apafie aKo je OCUTypaHNK IIPUBPEMEHO
CIIpedeH 3a paji, 300r Ipomcane Mepe o6aBe3He M30/1alyje Kao KIMIJOHOLIe VN
360r IojaBe 3apasHNX 00IECTH Y IETOBOj OKOJIMHY, 300T Here 00JIeCHOT, OJHOCHO
noBpebheHor 4IaHa yxe opoamuie, Mof yCIoBYMa YTBPHEeHNM OBUM 3aKOHOM U Y
CIy4ajy Kaja je ompeben 3a mparuora 6omecHor ocurypaHor nuua ynyhesor Ha

y/Iasyl y IpocedaH M3HOC 3apafie, Y CKIajy ca 3akoHOM KojuM ce ypebyjy ormpuHocn 3a 06aBe3Ho
conujanHo ocurypare. Hajeuim ocHOB 3a HaKHaJy 3apajie YMHM IIPOCEK HAjBUILNX MECEIHUX
OCHOBMIJA Ha Koju ce ITaha jonpuHOC 3a Mecelie Koju yase y IpOCeYHM M3HOC 3apajie. AKO
OCUTYPaHUK KOjU UCITyIbaBa YC/IOB Yy MOIJIENY IPETXOJHOT OCUTYPatba Hije OCTBAPMO 3apajy y
12 xaneHIapCKUX Mecely KOju IIPETX0/e Mecelly Y KOjeM je HaCTyIu/Ia IPUBPEMEHA CIIPEYEHOCT
3a paji, OCHOB 3a HaKHaJly 3apaJie YMHI IPOCeYaH U3HOC 3apajie 32 BpeMe 32 KOje je OCUTyPaHUK
OCTBapMo 3apafy, a 3a Mecelle 3a KOje Huje 0CTBapMO 3apajJly OCHOB YMHM MUHMMA/IHA 3apajia
3a Te Mecelle, y3 OTpaHMYerbe HajBUIIET OCHOBA 3a HAKHAY. AKO OCUTYPaHMK KOjy MCIyHaBa
YCIJIOB y TIOTTIEAlY NIPETXOHOT OCUTYPatba HIj€ OCTBAPMO 3apajly HU y jelHOM Meceny off 12
MecCeIy KOju IIPETXOJIE€ MECEIy MPe HaCTyIaba NPUBPEMEHE CIPEYEHOCTH 32 Pajl, OCHOB 3a
HaKHajly 3apajie YMHI MUHMMaJIHa 3apaja yTBpheHa y cklagy ca 3akOHOM O pafly, 3a Mecel 3a
Koju ce ucrnahyje HakHaza 3apage (wiaH 88. 3akoHa 0 3/IpaBCTBEHOM OCUTYPaIbY).

24  3aocurypaHuKa Koju He MCITyH-aBa YC/IOB Y TIOT/IENY IIPETXO/fHOT OCUTYpaiba Y MOMEHTY IoYeTKa

kopuinherma IpaBa Ha HaKHaJy 3apajie U3 CpeficTaBa 00aBe3HOT 3J]PaBCTBEHOT OCUTYPalba,
OCHOB 3a HaKHajly 3apaje yTBpbyje ce y CKJIajiy ca CTaBOM 1. OBOT YIaHa Off MOMEHTA MCIYHheHha
yC/I0Ba y MOIJIEAY MIPETXOHOT OCUTYPaba, Kao ¥ OCTBapyBatba 3apajie U3 CTaBa 2. OBOI Y/laHa
(wran 87. 3aKOHa O 3pPaBCTBEHOM OCUTYPamY).
Ocnrypanmky Koju je Impe HacTylamwa IpUBPEMEHE CIIPEYEHOCTH 3a Pafi, OHOCHO y IIEPUORY
u3 Kojer ce yTBphyje 0CHOB 3a HaKHa/ly 3apajie, MICTOBPEMEHO Pajyo KO 1Ba IIOC/IOfABIIA MM
BIIIIE TTOCTIOaBalla MM aKO je Kao Mpefly3eTHUK UCTOBPEMEHO 06aB/bao eNaTHOCT U PALYIO
KOJf TTI0C/IOfjaBIa, OCHOB 3a HaKHa/ly 3apajie yTBphyje ce mpeMa yKyIIHOM 361Mpy OCHOBA 3a
HaKHaJ[y 3apajie, a Koju He Moxe 61ty Behy o HajBuIIer OCHOBA 3a HAKHAJY 3apafie.

25 YV unany 94. 3aKoHa 0 3[paBCTBEHOM OCUTYPalby IPONMCAHO je a Kajila OCUTYyPaHUK IpuMa
HaKHajly 3apajie 13 CpeicTaBa 00aBe3HOT 3/IpaBCTBEHOT OCUTYparba Jy>Ke Off 1Ba Ka/leHAapcKa
Mecelja, MMa IIPaBo Ha ycknahyuBame 0cHOBA 3a HaKHay 3apafie. Ycknahusame ocHOBa 3a
HaKHaJly 3apajie BPILM Ce Of MPBOT laHa HapeIHOT KaJIeHJapCKOr Mecela 110 UCTEKY APYTror
KaJIleHJapCKOT Mecella HellpeKu/He CIpedeHocTy 3a paji. OCHOB 3a HakHajy 3apajie ycknabyije ce
C KpeTameM IIpOCedHe MeceuHe 3apajie 0 3aloc/IeHoM Ha Tepurtopuju Pery6mke Cp6uje mpema
HOCTIebeM 00jaB/beHOM MOZIATKY PeIryOIMIKOT OpraHa HaJl/IeXKHOT 3a II0C/IOBE CTATUCTHKE Y
OJIHOCY Ha Mecell 3a KOju ce BpIIM ycKIahuBame HakHazle 3apafie (IpBo yckIahyBame 0CHOBa
3a HaKHaJy 3apape).
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JIlederbe VIV JIEKapCKI IIperief Y PyTro MecTo, OGHOCHO JOK 60paBy Kao IpaTyall
Y CTallMOHAPHO]j 3PaBCTBEHO] YCTAHOBM, Y CK/IAZly C IIPOIICOM KOjuM ce ypehyjy
Ha4VH ¥ YCJIOBY 32 OCTBapyBame IIpaBa 13 00aBe3HOT 3[JpaBCTBEHOT OCUTYPamha.

Bucnna HakHaje 3apafie Koja ce o6e36ebyje u3 cpencraBa 06aBe3sHOT 3/jpaB-
CTBEHOT OCUTYpPamba, Kao 1 U3 CpefiCTaBa OC/I0[aBLa, Ka/ia jé OCUTyPaHUK IIpUBpe-
MEHO CIIpeYeH 3a paj ycen npodecroHante 60eCTy Wy IIOBpefie Ha pany 1 360r
I0OPOBO/BHOT IaBabha OpraHa, hemuja u TKMBA, 13y3eB JOOPOBO/BHOT laBatba KPBU
nsHocyu 100% of ocHOBa 3a HaKHaAy 3apage. Vctyu nsHoc HakHafie ucivtahyje ce n
Ka/la je OCUTYpaHMK IIPYBPEMEHO CIIpeye 3a pajl y CIydajy Telkor oumrrehema 3apas-
CTBEHOT CTama JleTeTa 10 HaBplIeHNX 18 ropuHa )xmBoTa 360r Temkor ourrehema
MOXXJaHUX CTPYKTYpa, MaIUrHe 60JIeCTI VIV JPYTOT TELIKOT IIOrOpIiaha 3paB-
CTBEHOT CTama JieTeTa Kajla [PyrocTeneHa nekapcka komucuja Gonya, Ha mpeior
3[paBCTBEHE YCTAaHOBE KOja 00aB/ba 3[JpaBCTBEHY [ie/IATHOCT Ha TEPLVjapHOM
HVBOY 3[JpaBCTBEHE 3aLITUTE y KOjOj Ce fleTe JIeuy, a [0 YIIyTy M3abpaHor jeKapa,
IPOMY>KM IIPaBO Ha HAKHAJY 3apajie 300r Here YiIaHa y)Ke IOpOAIie.

Y cny4ajy npuBpeMeHe CIIpedeHOCTH 3a paji 360r 60/1ecTy Wy KOMIUIMKAIMja
y Be3M ca ofpkaBamweM TpygHohe, 3a mpBux 30 gaHa IpUBpeMeHe CIPEYeHOCTH
3a paJ] BICVHA HaKHaJle 3apaje, Kojy uciurahyje mocmogasaii 13 CBOjUX CpefiCTaBa,
06e36ebyje ce y usnocy ox 100% o ocHoBa 3a HakHafy 3apaje. [loues o 31. maHa
IpUBpeMeHe CIIPeYeHOCTH 3a paJi, BUCMHA HaKHaJle 3apazie 06e3bebhyje ce y msHOCY
oz 100% oy ocHOBa 3a HAKHA/y 3apajie, C TUM IITO Ce U3 CpeficTaBa 06aBe3HOT
3IpaBCTBEHOT OCUTypama obesbdebyje n3HOC o 65% o OCHOBa 32 HAKHALY 3apaje,
Kao 1 M3HOC off 35% oJ1 OCHOBa 3a HAaKHAJy 3apajie 13 cpefcTaBa Oyiera Pemy6m-
ke Cpbuje. CpencTBa y M3HOCY off 35% 0J OCHOBa 3a HaKHaJy 3apajie IpeHoce ce
Peny6mrakoM ¢poHAY Koju y Me 1 3a padyH Oyiieta Penry6mike Cp6uje ymmahyje
CpefcTBa Ha payyH MOCIOfaBIa.*

Ocum HaBefleHNX CIy4ajeBa, 3aKOHOM O pafly ¥ 3aKOHOM O 3[JpaBCTBEHOM OCH-
Typamy HUCY IpeaBubeHy Apyru y KojuMa 3alloC/IeHy MMa IPaBo Ha HaKHAJY 3apajie
y usHocy of, 100% ocHoBa 3a HakHafly 3apajie y C/Iy4ajy IpUBpeMeHe CIIPEYeHOCTI
3a pap. [ToceOHUM KOMEKTVBHMM YTOBOpMMA IIpeByUleHN Cy OJaTHY OCHOBM 32
IIpUBPEMEHY CIIPEYEHOCT 3a paj Kajia 3aIll0C/IeHN MMa IIpaBO Ha HAKHAZY 3apafie y
usHocy o 100% ox ocHOBa 3a HakHany 3apaze. Hajuemrhe ce oBaj msHoc npensubha
YKOJIMKO je 3aIl0c/IeHy 610 IpUBPEMEHO CIIpedeH 3a paj 30or notepheHe 3apasHe
6omectn koBup 19% mmm 360r Mepe M30JanMje MM CaMOM30/IalMje HalOXKeHe Y
Besu ¢ ToM 6onemhy wim 36or manurse 6omectu.?

26 Yman 95. 3aKoHa O 30PaBCTBEHOM OCUTYDalby.

27 Hanpumep y wiaHy 33a [Toce6HOTr KONEKTUBHOT yTOBOPA 3a [ip)KaBHe OpraHe, ,,Clnyx6eHn
rmacHuk PCS 6p. 38/19, 55/20 n 44/23, 64a Iloce6HOT KONEKTUBHOT YTOBOPA 3a COLMjaIHy
3aIITnTY, »Cryx6enu rmacauk PC 6p. 29/19, 60/20 u 88/23, 246 IloceOHOT KONMEKTUBHOT
yroBopa 3a 3aIl0C/IeHe Y OCHOBHMM ¥ CPebUM ILIIKOIaMa U TOMOBMMA Y4eHMKa, ,Cy>k6eHn
rmacauk PCS 6p. 21/15, 92/20, 123/22 n 13/25, 20a [Toce6HOT KOTEKTUBHOT yTOBOPA 32 BUCOKO
obpasosame, ,Cryx6enu rmacauk PCS 6p. 86/19, 93/20 n 12/25...

28 Ha npumep y wiany 33. Iloce6HOT KONEKTUBHOT YyTOBOpa 3a Ip)KaBHe OpraHe, wiaHy 64. [Toce6Hor
KOJIEKTVIBHOT YTOBOpa 3a COLMjaIHy 3alITUTY, YwiaHy 21. Iloce6HOr KONIEKTVBHOT YTOBOpPa 3a
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[IpBu ocHOB je npenBubeH n3MeHaMa IOCeOHNX KONEKTUBHIX YTOBOPa JIOK je
Tpajajia IMaH/ieMuja KOpOHa BUPYCa, 0K je APYTU OCHOB IpefBuheH y ImojefuHuM
KOJIEKTVBHVM YTOBOPMMa, Kao Mepa JJOfaTHe 3aIlTUTe 3alI0CTIeHUX KOju ¢y 000-
JIeTIN Of OBe HajTexxe 6oecTu. Muiberma cMo a 61 oBe ofipefioe U3 KONMeKTUBHIX
yroBopa Tpe6ajio UMIIEMEHTUPATH U Y 3aKOH O 3[paBCTBEHOM OCUTYPabY 1 IIpef-
BUJIETY IIPAaBO HAa HAKHAAYy 3apajie y u3Hocy o 100% ocHOBa 3a HaKHa[y 3apaje
y C/Iy4ajy HacTylama IpUBpeMeHe CIIPe4eHOCTH 3a paj 360r ManurHe 601ecTu n
3apasHe 6ojecTy 300r Koje je IIpoIyIalieHa aHjeMuja.

BucnHa HakHajie 3apajie koja ce 06e3bebyje u3 cpepcTaBa 06aBe3HOr 34paBCTBe-
HOT OCUTyparba He MOXKe OMTM HIDKA Off MMHIMAaJIHe 3apajie yTBpheHe y ckmamy ¢
IPOMNCKMA O Pajiy 3a Mecel] 3a KOjii ce BpIIM 0OpadyH HaKHaJe 3apajie, HUTU BUIIA
of1 65%, ogHocHO 100% HajBUIIET OCHOBA 3a HAKHAZly 3apajie yTBpheHor y ckiagy ca
oBUM 3aKoHOM. [TpaBo Ha MMHMMAIHY 3apajy IPVINKOM UCIUIaTe HAaKHaJe 3apaje,
Kao 1mTo cMo Beh HaBeny, yTBpheHo je u 3aKOHOM 0 pajy, Te CTora pOM3UIa3n Aa
je 0BO IpaBo NpeaBubheHo 3aII0CTIEHOM KOji je IPUBPEMEHO CIIpedeH 3a paj 6e3
00631pa Ha TO KO je MCITaTWIal] HaKHaje.

AKo je 3a ocurypaHIKa 3a BpeMe Kopuinhema IpaBa Ha HAKHaly 3apajie IoHeTa
OJUTyKa O YAa/bery C pajia, y Be3! C IOKPEHYTUM KPUBIYHNM IIOCTYIIKOM, Y CITy4ajy
oznpehnBamwa IpUTBOpPa, KA0 U Y APYTUM CIy4ajeBUMa yTBphHeHNM 3aKOHOM, HaK-
Hajia 3apajie uciviahyje ce y BUCUHMY jeHe yeTBpTUHe YTBpheHe HaKHaze 3apafe,
a aKO OCUTYpaHMK M3J[pXKaBa WIAHOBE y)Ke IIOPOJiuIle, Y BUCUHN jefiHe TpehuHe Te
HaKHaje 3apajie. AKO IIOCTYIIaK IIPOTYB OCUTYPAHNKA, Oye 00yCcTaB/beH, OffHOCHO
aKo ocurypaHmk 6yze ocnobohen ontyxobe, ako OCUTYpaHUKY He Oyfe u3pedeHa
Mepa y Be3U € IIOBPeJoM pajjHe 0baBe3e WM KpIIemheM pajHe JUCLUIUINHE, 1e0
HaKHaJle 3apajie O IYHOT M3HOCa yTBPHEHOT y CK/Ia/ly ca OBMM 3aKOHOM M3Bpinhe
MCIUTATW/IAL, HAKHAJe 3apafe.

Haxnany 3apape 3a ciny4ajeBe IpuBpeMeHe CIIPEYE€HOCTH 3a paf, 3a npBux 30
[laHa CIIpeYeHOCT 3a pafi 06e36ebhyje mocnomasar u3 cBojux cpefcrasa, a of 31.
naHa HakHapy 3apaze Qonp. VI3yseTHo, HakHaza 3apasie 06e36ebyje ce ocurypanuky
13 cpeficTaBa 00aBe3HOT 3PaBCTBEHOT OCUTYparba Off IIPBOT IaHA CIIPEYEHOCTH 3
paz 360r TOOPOBOJBHOT AaBama OpraHa, hemmja u TKMBa Kao U OCUTYpPaHUKY MajLin,
OJIHOCHO OI1Y, YCBOjUTE/bY VI [PYTOM OCUTYPAHUKY KOjJ Ce CTapa O JIeTeTY, 3a BpeMe
IIpMBpEMeHe CIIPeYeHOCTH 3a paji 300T Here 60/IecHOT feTeTa MyIaer off Tpy rofuHe.

3amnocIeHOM HaKHAJy 3apajie y CIy4ajy IpuBpeMeHe CIPedeHOCTH 3a paji 300r
HIOBpefie Ha paay win npogecuoHnante 6onectu ob6esbehyje nocnmonasar 3 cBojux
CpefcTaBa 3a BpeMe Tpajarba paJiHOT OfHOCA, Off IIPBOT [jaHa IIPYBPEMEHe CIIPEYeHO-
CTU 32 paJi, 3a CBe BpeMe Tpajarba IpUBpeMeHe CIIPeYeHOCTH 3a paj] OCUTYpaHMKa. 3a
OCHUTypaHUKa KOMe je IIPeCcTao pajHM OFHOC Y TOKY Kopuithemwa IpaBa Ha HaKHafly
3apagie 360r moBpezie Ha pasy Wiy npodecroHanHe 60IeCT, VCIUIATy HaKHaJe
3apagie 06e36ehyje onp off aHa MpecTaHKa paHOT OfHOCA OCUTYpaHMKa.”

BUCOKO 06pa3oBame, wiaHy 24. [Toce6HOT KOJIEKTMBHOT YTOBOpA 3a 3aII0C/IEHe Y OCHOBHUM 1
Cpef MM LIKO/IaMa U JOMOB/MA YIE€HMKA.
29 Ynan 101. 3aKoHa O 3[;paBCTBEHOM OCUTYpaby.
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Oo6aBe3a rmahamwa HakHaze 3apajie, Koja je yCTaHOB/beHA Ha TepeT IOC/TOfaBIA
y IPETXOJHOM CITy4ajy, OIpaBame NMa y 00jeKTMBHOj OITOBOPHOCTY OCTOAABIA
360r noBpepe Ha pagy wm npodecuoHanHe 6omecty 3anocneHor. Hanme, mocmopa-
Ball OpraHu3yje 1 pyKOBOAM IIPOLIECOM Pajia, Te je CTora ¥ 00jeKTUBHO OJITOBOPAaH
3a OMJI0 KOjy BPCTY HeTraTVBHe MOCTIeAMNIIe, KOja HACTYIM IO 3aII0C/IEHOT, a Koja
je MoCpenHO MM HEMIOCPEeHO IIoBe3aHa ¢ obaB/barbeM IOC/Ia 3a IOC0faBIa. 3a
Pas/IMKy Off HEKMX JPYIUX MPaBHUX cucTeMa* y KojuMa 3a1i0C/IeHOM TOKOM IIPU-
BpeMeHe CIIPeYeHOCTH 3a paj 300T oBpesie Ha pajy wim npodecroHante 60mecTu
He MO>Ke IIPeCcTaTy PaHM OHOC 10 IPeCTaHKa MpUBPeMeHe CIIPEYeHOCTH 3a paf,
y npaBHOM cucteMy Penrybnuke Cp6uje To Huje cnydaj. MebyTum, sanocinenu
KOjU je CIIpeyeH 3a pafi U3 OBMX pasjiora, 110 IIPeCTaHKy paJjHOT ofHoca npuMahe
U lajbe HaKHAly 3apajie 10 IpecTaHKa pasjiora 300r KOjuX je HaCTYINIa IPUBpe-
MeHa CIIpeYeHoCT 3a paf anu he HakHapy uctnahusatu ®oHp, a He OC/IOABALL.
Crora je y 0BOM C/1y4ajy pUHAHCHjCKM TepeT MOBe3aH C UCIUIATOM HaKHaJie 3apaje
¢ nocnopasna npebaver Ha Ponp. Mehytum, craBa cMo na 6u ob6asesy mnahama
HaKHaJle 3apafie Tpebaso ja MMa MOC/IOfiaBal] I HAKOH IIPeCTaHKa PajiHOT OfIHO-
ca, a He DoHp, 360r pasiora Koje cMo HaBeny 1 fia 360r Tora OBy ofipen0y Tpeba
IPOMEHUTH NPYINKOM Heke off Oynyhux nsmena 3akoHa 0 3IpaBCTBEHOM OCH-
Typamy WM IpeBULETU IPUINKOM Heke off Oynyhux usmena 3akoHa o pajy, fa
3aI10C/IEHOM TOKOM IIPMBpPEMeHe CIIPeYeHOCTH 3a paj 300r IIoBpefie Ha pajy Uin
npogecnoHanHe 60ECTV He MOXKe IIPECTAaT PaJHM OfHOC IOK He IIPeCcTaHy OBU
pasnosyu 3a MpUBpeMeHy CIIPeYeHOCTH 32 paf.

5. 3JIOYIIOTPEBA ITPABA HA ITPMBPEMEHY CITPEHEHOCT
3A PAII VT HEKIM O MEXAHM3AMA KOJU CE MOT'Y
KOPUCTUTHN 3A CITPEHABAIBE 3/IOYIIOTPEBE

ITop 3moynoTpe6oM IpaBa Ha IPUBPEMEHY CIIPEYEHOCT 3a pafi Y OBOM pafy
HO/Ipa3yMeBaMo HberoBo Kopuinheme, 6e3 Ba/baHOT MEAUIIHCKOT PA3/Iora, a CaMuM
TUM ¥ Kopuilheme IpaBa Ha HaKHAZly 3apajie 300r IpUBpeMeHe CIIPeYeHOCTH 3a

30 Ilpumepa paau, wianom 115. 3akoHa o pagy Perry6imke Cpricke, ,,Cnyx6enu rmacuuk PC 6p.
1/16, 66/18, 91/21 - ognyka YC, 119/21, 112/23 u 39/24) mponucaHo je fa:
»PafHMKY Koju je moBpujebeH Ha pany win je 060710 o IpodecroHamHe 60IECTH TOCTOKABALL
He MOXKe OTKas3aTy yroBOp O Pajly 3a BpMjeMe JIOK je 3[[paBCTBEHO HecrocobaH 3a paj, 6e3
0631pa f1a 1 je paJHUK ca IOC/IOfjaBlieM 3aK/by4MO YyTOBOP O pajly Ha HeofpeheHo nam Ha
ozpebeno Bpujeme.
AKo je paJjHVK 13 CTaBa 1. OBOT WIaHa 3aK/by4MO YTOBOP O pajy Ha ofipeheHo BpujeMe, mepuop
3IpaBCTBEHe CIIPMjedeHOCTH 3a Pajl He ypadyHaBa ce y BpyjeMe Tpajarma yroBopa o pagy.”
CnnaHa oppenda cafp)kaHa je 1 y 3akoHy o pagy Peny6ruke Xpsatcke y wiany 38.6 (,,Narodne
novine, br. 93/14, 127/17, 98/19, 151/22, 46/23 64/23 ogpebeno je ma:
»PaJTHUKY KOjy je IIPeTpIIMo 03/befy Ha paay uim je 06omo o mpodecuonante 6onecry, 3a
BpMjeMe IIPUBpeMeHe HeCIOCOOHOCTH 3a PaJi THjeKOM /Mjederba MM OOPaBKa Off 03/befie Ha
pany i npodecroHanHe 6071ecTy, IIOCTOAaBal, He MOXKe OTKa3aTy YTOBOp O pafy.”
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paj 6e3 mpaBHOT OCHOBA. Pa3o3nu 360r Kojux 3amocieHy 3710ynoTpeb/paBa IpaBo
Ha IIpMBpeMeHY CIIPeYeHOCT 3a paji HeOUTHIU Cy, jep je 31oynoTpeba oBora nmpasa
IIOBE€3aHa C HETaTMBHUM IIOC/IeAUI[aMa KOje MOTy HaCTYIIMTH 110 3a1ocieHor. [1pe
CBera, 3all0C/IEHOM KOjJ je 37I0yIIOTpeOuo IpaBo Ha IPUBPEMEHY CIIPEYEHOCT 32
pasi MOXXe IIpeCTaT! pajHI OHOC.

Hanwme, wianom 179. ctaB 3. Tauka 3) 3akoHa 0 pajjy IPOIMUCAHO je [ja TOC/IO-
[aBal] MO>Ke fIa OTKa)Ke yTOBOP O pajly 3all0C/IeHOM aKo 37I0YIOTpeby mpaBo Ha
OZICYCTBO 300T IIpMBpeMeHe CIIPeYeHOCTH 3a pajl. Papy ce o HemomroBamwy pajiHe
AVCLIVIDINHE, KOja Y KPajib0oj Mepy MOXKe OMTY CAaHKLIMOHMCaHa OTKa30M yTOBOPa O
pajy nim uspuiameM Heke off Mepa U3 wiaHa 179a 3akoHa o pagy. MehyTum, oBum
IPOIVICOM, a/IVl HUTH jeSHUM APYTMM Y HallleM IPaBHOM CUCTEMY, Hije HepyHICaH
HauVH Ha KOjy II0C/IOflaBal] MO>Ke YTBPANTH JIa je 3aIIOC/IEHN 3/I0YHOTpe6yIo IIPaBo
Ha IIPUBPEMEHY CIIPEYEHOCT 32 paf,.

Takobe, yranom 263. 3akoHa O 3[[paBCTBEHOM OCUTYpamy IIPOIMCaHA je
IIPEKpIIAjHOIPABHA OITOBOPHOCT OCUTYPAHMKA, KOj je HAMEPHO IIPOYy3pOKOBAO
IpUBpPEMEHY CIPEYeHOCT 3a paji WIN je 3/I0yIoTpe6ro MpaBo Ha IIPUBPEMEHY
CIIPeYeHOCT 3a pafi, a WIAHOM 84. 1cTor IpoImyca nIpeaBuheHo je ga nuie Koje je
3710yHOTpeOWIO IIpaBO Ha IPMBpEMeHY CIIPeYeHOCT 3a paj| Hehe MMaTy IpaBo Ha
HaKHaJy 3apajie, a YKOIMKO je HaKHa/ia 3apajie uciutaheHa, ncruiarman he mmaTn
IIpaBo Ja moTpaxyje nospahaj ucrmahennx cpencrasa.

IIpuBpeMeHy CIIpedeHOCT 3a paj 1o npaBuiy yrephyje nsabpanu nekap,” u
HajBIIIe 37I0YIIOTpeba JielaBa ce OH/ia Kajia je oH oppenu. Mebytum, nocnopasar
HeMa MeMIHCKA 3Hakba, Tj. OH HIje OPraH KOjy MOYXKe OCIIOPUTY Hasla3 u3abpaHor
JIeKapa U CXOJHO TOMe He MO>Ke HJ JOBECTH BeTOBY IMjarHo3y y cyMmy.”* Crora
ce ITOCTaB/ba MUTame KOjU je ICIIPaBaH ITOCTYIIAK Ha OCHOBY Kora 611 ce yTBpAWIIO
Zia je 3710ynoTpe6/beHO NPaBoO Ha IPUBPEMEHY CIIPEYeHOCT Ha pajl.

Jenman off BUX jecTe U3jaB/buBambe Ipurosopa. Haume, uranom 148. 3akona o
3 paBCTBEHOM OCUTYpamby ofpeheHo je ja mpBoCTeleHa ieKkapcka KOMICH]ja, 13-
Mmebyy ocTasnor, gaje orjeHy 1o IpUrOBOPY OCUTYpaHMKA VIV ITOC/IOAABIIA HA OLIEHY
u3abpaHOr JieKapa o IpUBPeMeHOj CIPeYeHOCTH 3a Paji ocurypanumka ao 30 gaHa,
OIHOCHO 10 60 faHa, OZHOCHO 360T IpVMBpEeMeHe CIIPEYeHOCTH 3a paji 300r Here
YjIaHa y>Ke MOpoAMIie Y CKIaZy ¢ OBMM 3aKOHOM. Uranom 150. HopMupaHo je fa
IpYyrocTeleHa JieKapcka KOMICHja flaje OLleHY 110 IPUTOBOPY OCUTYPAHOT JINIIA,
OJHOCHO IIOC/IOfIaBIia Ha OLIEHY KOjy je [ajia IPBOCTeIeHa TeKapCcKa KOMICHja.

31 Ymanom 143. craB 1. Tauka 12. 3aKOHa 0 3[paBCTBEHOM OCUTYParby HOPMMPAHO je fia, usMeby
ocTajior, n3abpaHu jekap yTBphyje mpuBpeMeHy CIpedeHOCT 3a paj ocurypanmka o 30 gaHa,
ONHOCHO 10 60 jaHa CIIPEYEeHOCTH 3a paji, OCUM y CIy4ajeBUMa 13 YIaHa 78. OBOI 3aKOHA U
IIpefIaXke IPBOCTENEHOj, OFHOCHO APYTOCTENEHO] IEKapCKOj KOMUCH)jY IIPORY Kelbe TpUBpeMeHe
CIIpeYeHOCTH 32 paji, OCUM aKO OBUM 3aKOHOM HMje Apyradnje ofpeheHo.

32 OsBaxaB cTaB 3ay3eT je y OpOjHIM CYACKUM OfTyKaMa 1oy T Pelirerba BpxoBHOT KacalmoHor cyxa
Pes2, 30/2015, ox 22. 4. 2015. ropuHe, [Ipecynn BpxosHor kacanmonor cyna Pes2. 2348/2020, op,
9. 2.2022. ronuse, [Ipecynu BpxoBHor KacanoHor cypa, Pes2. 654/19 ox 13. 5. 2020. ropune,
ITpecynu BpxosHor kacanuoHor cypna, Pes2. 2348/20 on 9. 2. 2022. rogune, IIpecynu Bpxosnor
KacalMoHOT cyfa, PeB2. 3393/20 op 2. 9. 2021. rogune u [Ipecyny BpxoBHor KacalnoHor cyna,
PeB2. 4099/19 op 9. 9. 2020. roguHe.
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Pasnosu sa nogHoOIIERE IPUTOBOPA, IOCTYIIAK 32 OJJTy4MBalbe 110 IPUTOBOPY U
POK y KOMe Ce OH MOYKe M3jaBUTI HOpMMpPaHM Cy 4. 151-155. 3akoHa o 3ipaBCTBe-
HOM ocurypasby. [Ipurosop nopep ocurypanmka Moke n3jaBUTH U ITOC/IOfIaBall. AKO
OCUTYpaHO JIMIie YU OC/I0fjaBall Hije 3a/J0BO/BHO OL[EHOM KOjy je a0 n3abpann
JIeKap, MOXKe M3jaBUTY IIPUTOBOP IPBOCTEIEHO]j JIeKapcKoj KoMucuju. ITpurosop ce
HIOJHOCH YCMEHO VIV TIMCMEHO M3abpaHoM JIeKapy IIPOTUB ulije OLleHe je M3jaB/beH
VIV TIACMEHO Y HENIOCPENHO MPBOCTEIEHO] JIEKAPCKOj KOMUCKjU Y POKY Of TPU
pajHa JaHa Of IaHa CAOIILITe A OljeHe. VI3abpaHu ekap KoMe je yCMeHO V3jaB/beH
IIPUTOBOP AY>KaH je ja 0 TOMe CauMHy 3a0e/IelIKy, KOjy IOTINCYje I OCUTyPaHO
muue. VI3abpaHu nexap KoMe je M3jaB/beH IIPUTOBOP JyXKaH je Ia IIPUTOBOP OfMax
pasMoTpM U, YKOIMKO Habe a MCTV HMje OCHOBAH M He IIPEeMHAYN CBOjy OMIYKY,
npenMeT 6e3 ofiTarama JOCTaBU IPBOCTENICHOj IEKapCKOj KOMUCH)I ca CBOjUM
MUI/bEHEM O OCHOBAaHOCTY M3jaB/be€HOT IIPUTOBOPA.

IIpBocTeneHna ekapcKa KOMUCH]ja y>KHa je Jja I'a XMTHO y3Me Y IIOCTYyIIaK.
YKOMMKO je MpUroBop HEMOCPENHO U3jaB/beH IIPBOCTENEHO] IEKAPCKOj KOMUCH)I,
IPBOCTEIeHa JIeKapCKa KOMIUCHja Y>KHa je fla 6e3 ofiiararma 13jaB/beH! IPUrOBOP
[loCTaBM M3a0paHOM JIeKapy C HA/IOTOM Jia C€ XMTHO M3jaCHY O OCHOBAHOCTM IIPH-
ropopa. OlieHa IpBOCTeNeHe IeKapCcKe KOMICHje 110 M3jaB/beHOM IIPUTOBOPY je
koHayHa. O OlieHY IIPBOCTEIEHe TeKapcKe KOMICHje IIMCMEHNM ITyTeM o0aBelTa-
Bajy ce OCUTYpaHO JIuIie, n3abpanu nexkap u ¢punmjana OGHOCHO ocnopasarn. O
OLIeHU IIPBOCTEIIeHe JIeKapCKe KOMUCHje OCUTYPAHO JIiiie 06aBelTaBa n3abpaHor
JIeKapa, a y CIy4ajy OlleHe O IPUBPEMEHO] CIIPEYEHOCTH 3a paji U IOC/IO/IaBIia.

Ocurypano e nam nocaofaBal MOXKe U3jaBUTH IPUTOBOP APYTOCTENEHO]
JIEKapCKOj KOMMCHjY CaMO IIPOTUB OLieHe IIPBOCTEINEHE JIEKaPCKe KOMICHj€E JOHEeTe
0e3 mpeTXOHe OlieHe 13abpaHor JIeKapa y pOKy Off TP pajHa IaHa Off JaHa Cao-
nuTema oueHe. Ilocrynak ogyunBarma 110 IpUTroBOPY M POKOBM 3a OJTy4MBab€
II0 IPUTOBOPY, KOjU je IIONHET PYTOCTEIIEHO] IEKAPCKOj KOMMUCHjI, MIEHTUYIHY CY
IIOCTYIIKY ¥ pOKOBMMA KOjJ CY NIPOIMCAaHY 3a OfI/Ty4MBambe 110 IIPUTOBOPY KOjI je
IIOIHET IIPBOCTENEHO]j JIEKAPCKOj KOMUCH]M.

YKo/nmuKo 61 IpBOCTeIeHa UM APYrocTeleHa ieKapcka KOMUCHja YTBpAuIa
fia je 3aIl0C/IeHN 3/I0YIIOTpeO1o MPaBo Ha IPUBPEMEHY CIIPEYEHOCT 3a paj, I0C-
nofasal 61 MMao IpaBHY OCHOB JIa TIOKPEHe MOCTYIIAK 33 YTBphuBame merope
AMCUMIUINHCKe, TpahaHCKoIIpaBHe, IpeKpIlajHOIPaBHE U €BeHTYa/IHO KPUBIY-
HOIIpaBHE OJTOBOPHOCTH.

Ynanosuma 157. n 158. 3aKoHa 0 3[[paBCTBEHOM OCUTypamwy npensubeH je
joul jejlaH IOCTyIaK KOjy ITOC/I0fABAL, MOXKE KOPUCTUTH IIpeMa 3aII0C/IEHOM KaKO
61 yTBPAMO [ia M je 3aIl0C/IeHN 3/I0yTIOTpe61o MpaBo Ha MIPUBPEMEHY CIIpede-
HOCT 3a paf,.

®oup, 1o cmy>k6€HOj MY>KHOCTY MM HA 3aXTeB ITOCTIO/IaBI[a, MOXKe TPaXKM-
TU BELITaYeIbe y BE3U Ca OCTBAPMBAbEM CBUX IIPaBa OCUTYPAHMX JINIIA, I1a U 3a-
TIOC/IEHOT KOJI II0OC/IOfIaBIIa, 13 00aBE3HOT 3APaBCTBEHOT OCUTYPalba, YK/byuyjyhu
BeIlTa4Yerbe O 3[PaBCTBEHOM CTakby OCUTYPAHOT JIMLja. Bemrayerme BpIy npBocTe-
IIeHa JIeKapCKa KOMICHja aKo je OLleHy Jao 13abpaHM JieKap, [PyrocTereHa IeKap-
CKa KOMICHja aKo je OLIeHY flajia IPBOCTENEHa JIeKapcKa KOMICHja i TPU JieKapa
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CIeIMjaIICTe 3APaBCTBEHE YCTAaHOBE Ha TePLMjapHOM HUBOY 3[paBCTBEHE 3aLITHTE
aKo je OLieHY Jajia APYroCTeleHa IeKapcka KOMMCHja.

Bemtauerme ce MoXKe 3aXTeBaTI y POKY Off TOAMHY [aHa Off JaHa OCTBapUBamba
IpaBa 113 00aBe3HOT 3[[PaBCTBEHOT OCUTYPatba O KOjeM je OfIyuyBao HaJJIeXKHN
CTPy4HO-MegMIHCKY oprad PoHpa y mocTynky. oHy| MoXKe 3aXTeBaTH BellITayebe
y Be3M C OCTBapeHMM IIpaByMa U3 06aBe3HOT 3[JpaBCTBEHOT OCUTYParba OCUTYPAHOT
ymna xoje he cripoBecTy He3aBUCHM CTPYYHaLM 13 OArOBapajyhux 3apaBCcTBEHNX
yCTaHOBA, OJHOCHO CTPYy4He KoMucuje us ogpeheHnx rpana MeguiuHe.

'y oBoM ciydajy nocmozasary 6y ¥Mao IpaBHM OCHOB J1a IIOKPeHe MOCTYIAK 3a
yTBphuBame AMCHUIIINHCKe, TpahaHCKOIIpaBHe, IPEKPIIajHOIIPABHE 1 €BeHTYaTHO
KPUBIYHOIIPaBHE OATOBOPHOCTH 3aIIOC/IEHOT YKOIUKO 611 ce HAKOH CITPOBEJEHOT
IIOCTYIIKA BellTadera YTBPAWIO Ja je 3all0C/IeHN 3/I0yIIoTpedo IpaBo Ha IpH-
BPeMeHY CIIPeYeHOCT 32 paf.

Hanomumemo fa 61 mocnogasar Morao JUCLHUIUIMHCKA CAaHKIIVIOHMCATH 3a-
IIOCTIEHOT 360T 3710ynoTpebe paBa Ha IPUBPEMeHy CIIPEYeHOCT 3a paj 1 6e3 crpo-
Bobhema HaBefIeHNX MTOCTYIaKa YKOIMKO Ce Pafiyl O OYMIJIEIHO]j 3/I0YIIOTpeOy IIpaBa,
IpuMepa pajy, Kaja je yrBpheHo mpaBo Ha IpUBpeMeHY CIIPeYeHOCT 3a paj 360r
3/IpaBCTBEHNX Pa3/Iora Koji 3aXTeBajy CTPOTO MUPOBalbe 3alIOCTICHOT, a IOC/IOfaBall
THoCefiyje I0Ka3e 0 TOMe /Ia je 3all0CIeH) Y4eCTBOBA0 Ha HEKOM CIIOPTCKOM TaKMMI-
Yerby MY, Ha IIPUMep, IyTOBAO Y MHOCTPAHCTBO pajy ydenrha Ha HEKOM CTPYYHOM
ckymy. Mebhytum, oBo 6u Tpebano fa Oyze ancomyTHI U3y3eTaK 1 IIOCIoAaBaly ou
Tpebano ga KOPUCTY MeXaHM3Me KOji Cy IPeTXOfHO HaBe[ieH! KaKo 61 yTBpAnO
Jia je 3aII0CTIeHM 3/I0YIIOTPe61o IIPaBO Ha IIPMBPEMEHY CIIPEYEHOCT 3a pafl.

Ha xpajy 6mcMo HaBenu jelaH MHTepeCaHTaH eKCIIEPUMEHT KOjM je CIIPOBeJieH
y rpagy Manpan (Mandal) y KpapeBunan Hopserkoj. Y oBom rpamy Tokom 2008.
OIILITMHCKUM CITY>KOeHMI[Ma IO je JO3BO/bEHO Ja OCYCTBY]jy 300T IpUBpeMeHe
CIIpeYeHOCTH 3a Pajj yCiIes 60/IecTy Wi IOBpefie A0 AeBeT faHa 6e3 IOTBP/e IeKapa
0 TIOCTOjarby MEAVIIMHCKOT PasJiora 3a OfICYCTBO. YKOJIMKO je 3all0C/IEeHOM 61710
HOTPeOHO OICYCTBO y>Ke Off IeBET JaHa, MOPAO je JOCTABUTH Y IIOTBPAY IeKapa 3a
oxicycTBo. ToKOM Tpajarba OBOT eKCIIepYMEHTa, CMAbIIa CY CBa OfICYCTBA Ca paja
3aII0CTIeHNX 300T IToBpefie i 6071ecTH, a MoceOHO AyroTpajHa OfCYCTBa ¢ paja.”

6. SAKJbYYAK

IIpuBpeMeHa cripedeHOCT 3a paji 360r 607ecTy UM IOBpefie jecTe MPaBo U3
COILMja/THOT OCUTYpama YNjI je IJ/b O9yBambe IICUXNIKOT U PU3NYKOT 3IpaBjba
3anocnenor. C oBUM IIPaBOM je IOBE3aHO NIPaBO HAa HOBYaHY HaKHA/ly KOjy 3a-
TIOC/IEHY OCTBapYyje y CIy4ajy IpuBpeMeHe CIIpedeHOCTH 3a paj. Y BehnHy npaBHMX
CHCTeMa 3aI0C/IEHN MIMajy IIPABO Ha IPUBPEMEHY CIIPEYEHOCT 3a paji ¥ HaKHaJy
IO TOM OCHOBY 1 Yy ofipeheHMM ciry4yajeBrMa, KOju HICY MOBE3AHU C IBUXOBUM

33 B. Ferman, G. Torsvik, K. Vaage, ,,Skipping the doctor: evidence from a case with extended
self-certification of paid sick leave®, Journal of Population Economics, Vol. 36,2023, ctp. 935-971.
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3IpaBCTBEHMM CTameM, Kao LITO je, IIpyMepa pajn, 60/ecT 4IaHa y>ke HOpOfuIie
WIN JOHUpalbe TKUBA.

[IpaBo Ha IpUBpeMeHy CIIPEYeHOCT 3a pafi yTBpheHo je y IpaBHOM CUCTeMy
Penry6nnke Cp6uje 3aKOHOM O 3ApaBCTBEHOM ocurypamy. [IpaBo Ha HOBYaHY
HaKHaJly y C/Ty4ajy IpUBPEMeHe CIIPEYEHOCTH 3a paji HOPMUPAHO je 3aKOHOM O
pajy ¥ 3aKOHOM O 3[paBCTBEHOM OCUTYDPakby.

Y oBuM npomnucuma npezBubeHa cy MMHIMATHA IIpaBa 3aII0CTIeHNMa, Koja Cy
y HOje[[IHIM C/Ty4ajeBJIMa IIPOIIpeHa ofipefdaMa IIoCeOHMX KOTeKTUBHIX YTOBO-
pa. Y nojenyHuM MoceOHMM KOJIEKTVBHIM YTOBOPYMA CafIp>KaHa Cy pelllerba, Koja
MOTY OMTY MMIUIEMEHTMpPaHa U Y IPETXOIHO HaBeJjeHe 3aKOHe.

OBo npaBo, Kao YyOCTAIOM M CBAaKO JIPYTO Koje je yTBpheHo y KopuCT 3anoce-
HOT, MOXKe OUTY TIpeiMeT 3/10yIoTpebe. 3aloc/ieHy OBO IIPaBo 37I0YIIOTpeb/baBajy
U3 pasnmnanTyX mobyna. Hekn o B1X TO unHe KaKo 611 TOKOM IIpUBpPeMeHe CIIpe-
YeHOCTH 3a paji MOITIM Jia pajie KOf IPYTOr IOoC/IoAaBLa u yBehajy cBoje npuxone,
IpyTU Kako 611 06aBW/IM IPUBATHY II0CA0 TOKOM IIPMBPEMEHE CIIPEYEeHOCTH 32 Pajl
HONYT IIpUIIpeMa 3a Mo/Iararbe UCIINTA VI 3aBplleTKa ofpehennx agMmuHucTpa-
TUBHMX IOCTYIIaKa, Tpehn kako 6u MOI/IM ia ce oMOpe Off IIOCTTOBHMUX 0baBe3a
YN KaKo 611 paKTIIKY IPORY>KVU/IV TONVIIIEBY OIMOP...

Pertku cy MeToziu 3a cripedaBame OBe 37I0yIIOTpebe y HallleM IIPaBHOM CHCTe-
My. Pasjior ce orzena y Tome ITO IpMBpEMeHyY CIIPEYEHOCT 3a pafi yTBphyje mekap
WIN JIEKapCKa KOMICH]a, Te IIOC/IOfABall, Kao J1Ile Koje HeMa MeIMIIMHCKA 3Halba,
YIJITAaBHOM He MO)Xe HeCYMIbJMBO YTBPAVUTH 37I0yHOTpeOy IpaBa Ha IIPUBPEMEHY
cripedeHOCT 3a paji. Heku o HaumHa 3a yrBphuBame 3moynorpebde mpasa Ha Ipu-
BpeMeHY CIIPEYEHOCT 3a paJ] HaBeJleH) Cy Y OBOM pajy.

Ykonuxo je yrphena 3noynorpe6a npasa Ha IpUBpPeMeHY CIIPEYEHOCT 3a paf,
3aII0C/IEHV MOYKEe OffTOBAapaTy IIPEKpIIajHOIIPAaBHO, rpahaHCKONPaBHO, ANCIVIIINH-
CKM U KpuBMYHOIPaBHO. Takobe, y 0BoM cirydajy Moxe ce yTBPAUTI U OTOBOPHOCT
MEZIMIIVHCKOT OpraHa Koju je yTBPAMO HaCTYIalbe IPYBpPEMeHe CIIPEYeHOCTH 32 paj,.
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THE RIGHT TO TEMPORARY INCAPACITY
FOR WORK AND ITS ABUSES

Summary

Temporary incapacity for work may arise on various grounds, most com-
monly due to illness or injury. Together with the right to wage compensation,
it constitutes an instrument designed to safeguard the employee’s health and
to ensure social and material security. The level of compensation depends on
the ground for incapacity and is determined not only by legislation, but also
by employers’ general acts and collective agreements. In practice, this right is
frequently subject to abuse, largely due to the absence of clear mechanisms for
its detection and sanctioning. This paper discusses selected methods that may
serve to identify such abuses and provide an adequate response.
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1. INTRODUCTION

Modern corporations represent an instrument for the organisation of economic
life and one of the fundamental factors of the economic structure of society, re-
alised through the mobilisation of proprietary interests in the economy.! Economic
activity, namely the production of goods and the provision of services, is carried
out through undertakings in which founders provide capital, while employees
contribute their labour (knowledge, skills, and competences), thereby transform-
ing capital into goods and services.? Although employers’ policies often aim at
creating a flexible labour market to increase profits, the social implications of such
processes are frequently negative, as they diminish the importance of human capital
and reduce employees to a marginal category.® Since employment constitutes the
primary source of both economic and social security for individuals, the loss of
a job entails not only the loss of income but also, in many cases, the loss of self-
respect and even a sense of purpose.*

For these reasons, the relationship between the economic interests of employers
and the social rights of employees holds particular significance in modern labour
law. The tension between the employer’s need to adapt business operations to mar-
ket demands and the employee’s interest in retaining employment becomes even
more pronounced in circumstances involving a transfer of undertakings. Accord-
ing to some authors, this situation lies at the very core of the conflict between the
employer’s economic right to entrepreneurial freedom and the employee’s social

1 A.Berle, G. Means, The Modern Corporation and Private Property, Transaction Publishers,
New Brunswick, 1991, 3; A. Berle, Modern Functions of the Corporate System, Columbia Law
Review, vol. 62, no. 3/1962, 433, 437.

2 C.N. Pitelis, ,The Separation of Ownership and Control in the Theory of the Firm: A Reap-
praisal®, International Journal of Industrial Organisation, vol. 4, no. 1/1986, 69.

3 As Obradovi¢ observes, ,the only unquestionable beneficiary of the flexibilisation of employ-
ment relations is capital, that is, those who control it. The weaker the protection and the more
insecure the workplace, the cheaper the labour force becomes. This does not lead to increased
employment, higher wages, or greater overall prosperity within the state, but it does result in
higher profits” (I. O6pagosuh, ,,®nekcnbunmsaryja pagHux OfHOCA — y3powu 1 rpanuue’, PagHo
u coyujanto tipaso, 6p. 1/2008, 208). The task of contemporary labour legislation is, therefore,
»to strike a balance between social protection and equality, on the one hand, and economic ef-
ficiency, on the other®. I. O6pagosuh, B. Cexymnh, ,,JIHfekCc 3aKOHCKe 3alITHTe 3aII0CTIEHA Y
Perry6rmmim Cp6uju®, Pagro u coyujanmo ipaso, 6p. 1-6/2004, 307.

4 Numerous studies have demonstrated that the termination of an employment contract by the
employer ranks among the most stressful life events, and may lead to a range of problems and
pathologies, particularly in countries lacking a well-developed system of social protection for
unemployed persons. See further: J. Gruber, ,The Wealth of the Unemployed*, Industrial and
Labour Relations Review, vol. 55, no. 1/2001, 79-94; C. J. Ruhm, ,, Are Workers Permanently
Scarred by Job Displacements?, The American Economic Review, vol. 81, no. 1/1991, 319-324;
A. Stevens, ,Persistent Effects of Job Displacement: The Importance of Multiple Job Losses*,
Journal of Labour Economics, vol. 15, no. 1/1997, 165-88; M. Stephens, ,,The Long-Run
Consumption Effects of Earnings Shocks,“ The Review of Economics and Statistics, vol. 83, no.
1/2001, 28-36; K. Papps, R. Winkelmann, ,,Unemployment and Crime: New Evidence for an
Old Question’, Discussion Paper, no. 25/1998, 1-26.
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right to job security.® Labour law, in line with its historical function of protecting
the weaker party, must therefore seek to establish a fair balance: on the one hand,
safeguarding the employer’s freedom to manage and dispose of the undertaking,
and on the other, guaranteeing employees continuity of employment.

A more substantial development of regulation in this field began with the adop-
tion of Directive 77/187/EEC, whose main purpose was to secure a fair distribution
of the costs of corporate restructuring and to prevent employees from bearing the
entire burden of economic change.® This goal was further reinforced by Directive
2001/23/EC, which explicitly states in its preamble that it is necessary to provide
for the protection of employees in the event of a change of employer, in particular,
to ensure that their rights are safeguarded®’

The core mechanism for achieving this purpose is the principle of the automatic
transfer of employment contracts from the transferor to the transferee. In such cases,
the subject of the employment relationship changes, while the substantive rights and
obligations of employees remain preserved. The principle of continuity of employ-
ment thus ensures protection for workers while at the same time leaving intact the
employer’s managerial prerogatives. However, if the transferor or transferee were
permitted to dismiss employees solely on grounds related to the transfer itself, the
principle of automatic transfer would be rendered meaningless. For this reason, the
right to protection against dismissals constitutes a crucial element of the system of
employee protection in the event of a transfer of undertakings.

This paper is therefore devoted to the analysis of protection against dismissals
in cases of a change of employer, with particular emphasis on Directive 2001/23/
EC, the case law of the Court of Justice of the European Union, and comparative
approaches adopted in the Member States.

2. THE RIGHT TO PROTECTION AGAINST DISMISSAL ON
GROUNDS RELATED TO A TRANSFER OF UNDERTAKINGS

Throughout the history of labour law, the termination of employment contracts
has represented the most powerful instrument in the hands of the holder of the means
of production, enabling the employer to release itself from ,the other contracting

5  Forexample: A. A. H. Ver Loren van Themaat, The Protection of Workers in the Case of Business
Transfers: A Comparative Study of the Law in the USA, UK and South Africa, University College
London, London, 1994, 30; N. Smit, Labour Law Implications of the Transfer of an Undertaking,
Faculty of Law of the Rand Africaans University, Johannesburg, 2001, 1-24; S. E. Etukakpan,
Transfer of Undertakings: the Tension Between Business Rescue and Employment Protection in
Corporate Insolvency, Nottingham Trent University, Nottingham, 2012, 39-41.

6  B.Hepple, ,Harmonisation of Labour Law in the European Communities®, y: John Adams (ed.),
Essays for Clive Schmitthof, Abingdon, 1983, 14.

7 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member
States relating to the safeguarding of employees’ rights in the event of transfers of undertakings
or business or parts of undertakings or businesses, (Official Journal L 82, 22. 3. 2001, 16-20),
Recital 3 of the Preamble.
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party“ without any consequences.® The concept of dismissal based on unrestricted
freedom of will corresponded to the era of liberal capitalism, reflecting the tendency
(still present today) to free the employment relationship from any form of constraint
or limitation and to leave it essentially to the autonomy of the employer and the
employee. However, given the nature of the employment relationship, as well as
the seriousness of the consequences of its termination for its parties — particularly
for the employee, but also for society and the state as a whole - modern legislators
prescribe the grounds upon which termination of employment contracts may be
deemed valid.’ Termination of employment is therefore permitted only in cases
where there are justified reasons, while the assessment of the (un)justifiability of
particular grounds for dismissal remains a delicate and complex question.'

This is especially true in situations involving a transfer of undertakings, where
there exists a pronounced conflict between the (economic) right of the employer
to reorganise the business and the (social) right of the employee to job security.
Since new owners of undertakings (transferee) do not necessarily wish to take over
the entire workforce of the transferor employer, and since transferors often seek to
make their undertaking as attractive as possible to a potential purchaser, ,transfers
of undertakings are, in most cases, accompanied by dismissals of employees“" The
European legislator was not insensitive to this fact, and therefore, alongside the ex lege
transfer of employment contracts from the transferor to the transferee, introduced
a second pillar of employment protection: the prohibition of dismissal on grounds
related solely to the transfer of the undertaking. Such a prohibition was ideologically
necessary (and therefore entirely understandable), since otherwise both the transferor
and the transferee employer could avoid the obligations arising from the transfer,
thereby rendering the rule of ex lege transfer of employment contracts meaningless.

Accordingly, Article 4(1) of Directive 2001/23/EC provides that ,,the transfer
of an undertaking, business or part of an undertaking or business shall not in itself
constitute grounds for dismissal by the transferor or the transferee employer®. This
prohibition binds both the transferor employer (with regard to dismissals prior to
the date of transfer) and the transferee employer (with regard to dismissals after
the transfer has taken place). Thus, if an employee were dismissed solely because of
the transfer of the undertaking, i.e. due to the change of employer, such dismissal
would be deemed unlawful, regardless of whether it was effected by the transferor
or the transferee employer.'?

Directive 2001/23/EC does not harmonise national laws on termination of
employment, but rather prohibits dismissals in all situations where a causal link

8 C. Kosauesuh-Ilepuh, ,,OTkas op cTpane nocnogasua’, Ilpaso u ipuspega, 6p. 4-6/2016, 642.
9  Jb. KoaueBuh, Bamwanu pasnosu 3a oiikas yiosopa o pagy, IlpaBuu daxynret YHuBepsurTeTa
y beorpany, beorpagn, 2016, 572.
10 Ibid., 144.
11 Ibid.
12 T. Kalamatiev, A. Ristovski, ,Iransfer of Undertakings and Protection of Employees Individual
Rights in the Republic of Macedonia®, y: Erica Kovécs, Martin Winner (eds), Stakeholder Pro-
tection in Restructing, Nomos Verlagsgesellschaft, Baden-Baden, 2019, 275.
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between the dismissal and the transfer of the undertaking can be established. In line
with this, the majority of EU Member States (Belgium, Denmark, Germany, Esto-
nia, Greece, Spain, Ireland, Italy, Cyprus, Latvia, Lithuania, Luxembourg, Hungary,
Malta, the Netherlands, Poland, Finland, Sweden, and others) have incorporated
into their national legislation explicit rules protecting employees from dismissal on
grounds connected with the change of employer, expressly providing that a transfer
of undertakings does not constitute valid grounds for dismissal."* For example, un-
der the provisions of the German Civil Code, ,,the termination of the employment
relationship by the transferor or transferee because of the transfer of an undertaking
or part of an undertaking is ineffective. The right to termination of the employ-
ment relationship for other reasons remains unaffected“.!* This prohibition applies
both to ordinary dismissal (ordentliche Kiindigung) and to extraordinary dismissal
(Kiindigung aus wichtigem Grund), provided that the transfer of the undertaking
was the primary reason and ultimate cause of termination."

By contrast, in certain states (such as the Czech Republic, France, Austria, Por-
tugal, Slovenia, and Slovakia) the prohibition of dismissal is not explicitly codified
in national legislation, but rather is inferred implicitly from statutory provisions on
termination of employment which typically enumerate the valid grounds for dis-
missal by the employer, among which a transfer of undertakings is not included.'®
The same is true in Serbia, where the Labour Law has not explicitly confirmed the
rule on protection against dismissal on grounds related to a transfer of undertak-
ings, although it can be derived from the provisions regulating both transfers of
undertakings and termination of employment.”” Accordingly, it may be concluded

13 M. Sargeant, Implementation Report Directive 2001/23/EC on the approximation of laws of the
Member States relating to the safeguarding of employees’ rights in the event, of transfers of under-
takings, businesses or parts of businesses, Human European Consultancy, London, 2007, 44-53.

14 Biirgerliches Gesetzbuch ((StF: JGS Nr. 946/1811 [...] BGBL I Nr. 121/2021 (NR: GP XXVII IA
1698/A AB 909 S. 113. BR: AB 10676 S. 927) , unau 613a, craB 4.

15 J. Kirchner, S. Morgenroth, ,,Germany®, y: Jens Kirchner, Sascha Morgenroth, Tim Marshall (eds),
Transfer of Business and Acquired Employee Rights - A PracticalGuide for Europe and Across the
Globe, Springer-Verlag, Berlin, 2016, 211.

16 M. Sargeant, o. c., 44-53.

17 It is interesting to note that, unlike the Serbian Labour Law, Macedonian labour legislation —
modelled on Directive 2001/23/EC - prohibits dismissals whose sole reason is the transfer of
an undertaking, but permits dismissals based on the business needs of the employer (whether
transferor or transferee). Employees are entitled to protection in the event of dismissal or
deterioration of acquired rights for reasons connected with the transfer of the undertaking,
while employers are held liable for compensation in cases of violation of employees’ rights in such
circumstances (T. Kalamatiev, A. Ristovski, Transfer of Undertakings and Protection of Employees’
Individual Rights in the Republic of Macedonia, 276). However, as Kalamatiev observes, despite
the general prohibition of dismissals on the grounds of transfer of undertakings, in practice
there are instances of abuse. This primarily concerns situations in which one economic entity
ceases to exist (through the closure of the undertaking), but simultaneously (or within a very
short period of time) establishes another undertaking (a newly founded company) that continues
to carry out the same or a similar business activity. The closure of the undertaking results in
the termination of employment of the employees (whose contracts are most often formally
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that in all countries which recognise the principle of ex lege transfer of employment
contracts in cases of a change of employer, the prohibition of dismissals on grounds
linked to the transfer is undisputed - though in some jurisdictions this prohibition
is derived indirectly. Nevertheless, for the effective implementation of the principles
of legal certainty and employee protection against unlawful dismissals, it would be
desirable to confirm this prohibition explicitly in legislation, especially in countries
(such as Serbia) where case law in this field is not sufficiently developed, unlike in
more advanced systems such as France and Austria.'®

The prohibition of dismissal contained in Article 4(1) of Directive 2001/23/
EC, however, is subject to certain limitations. First, Member States may exclude
»certain specific categories of employees who are not covered by the laws or prac-
tices of the Member States in respect of protection against dismissal“'® According
to the Court of Justice, this does not authorise Member States to use this exception
to withdraw or reduce protection against dismissal for categories of workers who,
under national law, already enjoy some, even if limited, protection.?® In practice,
only a few Member States have made use of this option - for example, Spain with
respect to senior managers and domestic workers, Hungary with respect to fixed-
term employees, and Sweden with respect to executive staff, family members of the
employer, domestic staff, and individuals receiving special support or protection
in employment.*!

The second limitation concerns situations where employment terminates for
otherwise legitimate reasons relating to the conduct or capability of the employee,
or for economic, technical, or organisational (ETO) reasons entailing changes in the
workforce.”? Thus, not every dismissal in some way causally linked to the transfer
is considered unlawful, since this would disproportionately restrict the employer’s

terminated on the basis of ,mutual agreement®, which requires the consent of the employees
concerned), while the newly established undertaking becomes the new employer of the same
workers, who then sign new employment contracts - albeit under less favourable conditions.
See further: T. Kalamatiev, ,,Protection of Employees’ Individual Rights in the Event of a Change
of Employer (Transfer of Undertakings) in the Republic of Macedonia®, y: Todor Kalamatiev
(ed.), Restructuring Of Companies And Their Consequences In Relation To Employees: Conditions,
dilemmas and challenges in the Laws of the EU, Austria, Macedonia and Serbia, Faculty of Law
»lustinianus Primus® Skopje, Ss. Cyril and Methodius University, Skopje, 2017, 10-13.

18  The case law of national courts in these states, strongly influenced by the jurisprudence of the
Court of Justice, prohibits dismissals — whether by the transferor or the transferee employer —
where the transfer of an undertaking constitutes the reason for termination. Thus, according
to the judgment of the Austrian Supreme Court of Justice, any contrary interpretation would
create scope for easily circumventing the automatic transfer of employment contracts. S. Nitzl,
C. Stuppnig, ,Austria® y: Jens Kirchner, Sascha Morgenroth, Tim Marshall (eds), Transfer of
Business and Acquired Employee Rights — A PracticalGuide for Europe and Across the Globe,
Springer-Verlag, Berlin, 2016, 45.

19  Directive 2001/23/EC, Article 4(1), second subparagraph.

20 Judgment in Case C-237/84 (Commission of the European Communities v. Kingdom of Bel-
gium), 15 April 1986 (ECLL:EU:C:1986:149).

21 M. Sargeant, o. c., 44-53.

22 Jb. KoBauesuh, o. c., 487.
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entrepreneurial freedom. The transferee employer often aims to achieve synergy by
integrating the transferred undertaking into its organisational structure or merging
it with other undertakings under its control. Where the transferred undertaking is
facing financial difficulties, organisational changes will frequently be unavoidable.
Directive 2001/23/EC therefore provides that the general prohibition of dismissal
on grounds related to a transfer of undertakings ,,shall not stand in the way of
dismissals that may take place for economic, technical or organisational reasons
entailing changes in the workforce®* In other words, where there exists an ETO
reason justifying changes in the workforce, dismissal may be deemed lawful.

The scope of the ,,economic, technical or organisational reasons® exception is
thus crucial for determining the strength of protection under Directive 2001/23/EC.
In practice, however, it is not easy to draw the line between prohibited (the transfer
itself) and permissible grounds (ETO reasons) for dismissal by the employer. Above
all, it is very difficult to define ,,economic, technical or organisational reasons“ in
advance, and almost impossible to predict exhaustively all situations that may fall
within this category. While Member States enjoy a degree of discretion to specify the
meaning of this term, most have not availed themselves of this option. An excep-
tion is Cypriot labour law, which expressly defines ETO reasons as including, for
example, modernisation, mechanisation, or other changes in methods of production
or organisation reducing the number of required employees; changes in products,
production methods, or required skills; closure of departments; difficulties in mar-
keting products or accessing credit; shortage of orders or raw materials; shortage of
production means; or a reduction in workload.*

In this regard, Beltzer argues that a legitimate reason for dismissal cannot con-
sist primarily of workforce rationalisation carried out prior to the transfer for the
purpose of facilitating the sale of the undertaking.> Conversely, Countouris and
Njoya maintain that ,economic, technical, or organisational reasons” cannot be un-
derstood as encompassing general economic objectives such as selling the business
at a favourable price, introducing flexibility, or reducing operating costs. Instead,
such a reason must be specifically connected to the running of the undertaking and
must require ,,changes in the workforce“*® The Court of Justice has similarly noted
that every business decision, including the decision to transfer an undertaking or
part thereof, will necessarily involve changes that could, in general, be described
as ,economic, technical, or organisational“* However, the Directive would be de-
prived of its purpose if every such change were treated as sufficient justification for

23 Directive 2001/23/EC, Article 4(1).

24 M. Sargeant, o. c., 48.

25 R. M. Beltzer, ,The Transfer of Undertakings and the Importance of Taking Over Personnel -
A Vicious Circle®, The International Journal of Comparative Labour Law and Industrial Relations,
vol. 23, no. 1/2007, 149.

26 N. Countouris, W. Njoya, ,,2001/23/EC: Transfer of Undertakings®, Monika Schlachter (ed.),
EU Labour Law - A Commentary, Kluwer Law International, Alphen aan den Rijn, 2015, 441.

27  Judgment in Case C-362/89 (Giuseppe d'Urso, Adriana Ventadori and others v. Ercole Marelli
Elettromeccanica Generale SpA and others), 25 July 1991 (ECLI:EU:C:1991:326).
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dismissal. ,,For such changes to constitute valid grounds for dismissal, they must be
such that they would result in the dismissal of the employees concerned irrespective
of whether the transfer of the undertaking had taken place.“*®

To ensure respect for the prohibition of dismissal on grounds related to the
transfer itself, the Court of Justice has refused to allow a separation between the
two pillars of employment protection contained in Articles 3 and 4 of Directive
2001/23/EC.” As noted above, the rule on the ex lege transfer of employment
contracts applies only to employees who have a valid contract of employment on
the date of transfer. Thus, in order to avoid the effects of Article 3, the transferor
employer may be tempted to dismiss employees immediately prior to the transfer,
either to secure a higher purchase price from the potential buyer or at the request
of the transferee who may not be interested in taking over the entire workforce, or
who may intend to rehire the same employees under less favourable conditions.
Similarly, the transferee employer may wish to modify the working conditions of
transferred employees in order to harmonise them with those of its existing work-
force. This could lead to termination by the employee due to a substantial change in
working conditions, or dismissal by the transferor due to the employee’s refusal to
consent to the transfer of their contract. For these reasons, the Court of Justice has
held that all circumstances surrounding the dismissal must be taken into account,
both before and after the transfer of undertakings.*

2.1. Protection against termination of the employment
contract by the transferor

The rule on the transfer of employment contracts in force on the date of the
change of employer would make little sense if the transferor could easily terminate
such contracts a few days, or even weeks, before the reorganization of the under-
taking.* For this reason, most European states, as we have seen above, prescribe a
prohibition of dismissals by the employer on grounds related to the very change of
employer, without, however, preventing possible dismissals for economic, techno-
logical or organizational reasons that involve changes in the workforce.

To determine whether, in a particular case, the termination is connected to the
change of employer, it is recommended to apply a two-step causality test: first, it
should be established whether there is ,,factual causality®, i.e. whether the termina-
tion would have occurred had there been no transfer of undertaking. If the answer

28 N. Countouris, W. Njoya, o. c., 441.

29 C.Barnard, EU employment law, 4™ edition, Oxford University Press, Oxford, 2012, 613.

30 Judgment in Case C-101/87 (P. Bork International A/S, in liquidation v. Foreningen af Arbe-
jdsledere i Danmark, acting on behalf of Birger E. Petersen, and Jens E. Olsen and Others v.
Junckers Industrier A/S), 15 June 1988 (ECLI:EU:C:1988:308).

31 Lj. Kovacevi¢, ,Individual Rights of Employees in Transfers of Undertakings in Serbia®, y: Erica
Kovacs, Martin Winner (eds), Stakeholder Protection in Restructing, Nomos Verlagsgesellschaft,
Baden-Baden, 2019, 246.
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is negative, one should proceed to examine the legal causes: was the transfer of un-
dertaking the ,,main®, ,,dominant®, or ,,preponderant” reason for dismissal? If so, the
termination is unlawful.** In this respect, according to the Court of Justice, national
courts must take into account the objective circumstances that led to the dismissal,
particularly whether it occurred close to the date of the change of employer, and
whether, after the transfer, the transferee re-employed the very same workers whose
contracts the transferor had terminated.”

The Serbian legislator has not devised a mechanism to deter employers from
terminating contracts of employment as a means of circumventing the rules on
the protection of employees in the event of a change of employer. On the other
hand, there are (more or less successful) efforts in the laws of certain European
countries to restrict the transferor’s right to terminate employment contracts in the
period immediately prior to the transfer of an undertaking.** Thus, for example,
under UK labour law, any dismissal of an employee whose sole or principal reason
is the transfer of undertaking is considered an automatically unfair dismissal,
provided that it does not concern economic, technological or organizational
changes.*” This, however, does not resolve the problem of determining the fair
scope of restrictions on employers, and so the literature suggests redefining and
reinterpreting the notions of ,employer’s needs” and ,,economic, technological
and organizational changes“ as a way of preventing their broad interpretation and
the consequent subsumption of dismissals related to the change of employer into
dismissals for the employer’s needs.*

Furthermore, an additional problem arises in determining the legal conse-
quences of unlawful termination. In this regard, the legal scholarship emphasizes
that reinstatement of the employee should be the primary remedy, as in other cases

32 N. Smit, Labour Law Implications of the Transfer of an Undertaking, 334.

33 Judgment in Case C-101/87 (P. Bork International A/S, in liquidation v. Foreningen af Arbejdsle-
dere i Danmark, acting on behalf of Birger E. Petersen, and Jens E. Olsen and others v. Junckers
Industrier A/S) 15 June 1988 (ECLI:EU:C:1988:308).

34 Lj. Kovacevi¢, ,,Individual Rights of Employees in Transfers of Undertakings in Serbia®, 246.

35 Until 31 January 2014, when the amendments to the UK Transfer of Undertakings (Protection
of Employment) Regulations (TUPE) entered into force, any dismissal of an employee with
sufficient length of service (which in the meantime was extended from one to two years) was
considered automatically unfair if the sole or principal reason for the dismissal was: (1) the
transfer of the undertaking itself, or (2) a reason connected with the transfer of the under-
taking, provided that it did not constitute an economic, technical, or organizational reason
entailing changes in the workforce. After that date, the dismissal of an employee is considered
automatically unfair only if the sole or principal reason for the dismissal was the transfer of
the undertaking and if it does not relate to economic, technical, or organizational changes.
Moreover, the qualifying period of continuous employment required to bring an unfair dismissal
claim does not apply where the employee has lodged such a claim before asserting their rights
under the Transfer of Undertakings (Protection of Employment) Regulations. T. Marshall,
K. Hodgkiss, ,,United Kingdom®, y: Jens Kirchner, Sascha Morgenroth, Tim Marshall (eds),
Transfer of Business and Acquired Employee Rights — A Practical Guide for Europe and Across
the Globe, Springer-Verlag, Berlin, 2016, 433.

36  N. Smit, Labour Law Implications of the Transfer of an Undertaking, 335.

111



112

Yacoiiuc 3a pagHo u coyujanto apaso, iog. XXIX, 6p. 1/2025

of unlawful dismissal. The only specificity in this case is that the transferor could
execute a court order for reinstatement only if the undertaking had not yet been
transferred at the time when the dismissal was found unlawful, while execution
of such an order would be the obligation of the transferee if the undertaking had
already been transferred before that finding. A similar position was taken by the
Court of Justice, which held that employees whom the transferor had unlawfully
dismissed immediately prior to the transfer (and whose contracts of employment
were not taken over by the transferee) may also seek protection against the trans-
feree.”” This is because their contracts of employment must be considered valid for
at least two reasons. First, employees who were dismissed contrary to Article 4(1)
before the change of employer must be regarded as employed in the undertaking on
the date of transfer. Second, there is settled case law that the rules of the Directive,
especially those concerning protection of employees against dismissal due to change
of employer, must be considered mandatory, so that derogation to the detriment of
employees is not possible.*®

Finally, attention should be drawn to another possibility of termination before
the change of employer: dismissal on the grounds of an employee’s refusal to con-
sent to the transfer of the employment contract to the transferee. As noted above,
in order to guarantee the employee’s freedom to choose the person for whom he
or she will work, a large number of European states have introduced the right of
the employee to refuse (object to) the transfer of the employment contract to the
transferee. Refusal may be motivated by the employee’s wish to continue working
for the transferor, but also by the fact that, after the change of employer, he or she
would face significantly worse working conditions. Employees may also oppose the
transfer of the employment contract ,,for reasons not necessarily reasonable when
viewed objectively, but which are of personal significance to the employee“* There-
fore, the legal consequences of exercising this important right must be regulated
by law. These may be, as noted above, either continuation of employment with the
transferor or termination of the employment contract by the transferor, which is the
option chosen by the Serbian legislator. From the perspective of legal certainty and
job protection, as well as the employee’s primary motives in refusing the transfer, a
better option would be, as in German law, to provide for continuation of employment
with the transferor in all cases where an objection to the transfer of the employment
contract is raised. In that case, however, there is a very real possibility of workforce
reductions, so fair selection criteria are crucial, since employees opposing the transfer
must not be targeted as redundant merely because they have exercised their right
to object to the transfer of the employment contract.*

37 Judgment in Case C-101/87 (Jules Dethier Equipement SA v. Jules Dassy and Sovam SPRL), 12
March 1998 (ECLI:EU:C:1988:308).

38 Ibid., paras. 39-40.

39  N. Smit, Labour Law Implications of the Transfer of an Undertaking, 336.

40 Similarly: H. Collins, ,,Dismissals on Transfer of a Business®, Industrial Law Journal, vol. 15, no.
1/1986, 253.
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2.2. Protection Against Dismissal
by the Transferee

The mere change of employer does not in itself constitute a justified reason
for the termination of employment by the transferee, although the assessment of
whether a dismissal is (exclusively or predominantly) motivated by such change
will be a major issue in each individual case. This further means that the trans-
feree may be relieved of liability for unlawful dismissal only if it can be proven
that the decision was motivated by the employee’s conduct or capabilities.* The
same applies where there is evidence confirming the existence of reasons relating
to the employer’s need to implement economic, technological, or organizational
changes, in which case it may be argued, for instance, that the dismissal was not
the mere result of the change of employer but rather formed part of a broader set
of measures undertaken to avoid insolvency and reduce ongoing costs threatening
the survival of the undertaking.*

Thus, the acts of the transferee, just like those of the transferor, fall under
Article 4(1) of Directive 2001/23/EC, so that any dismissal connected with the
change of employer as such is considered unlawful, regardless of whether the
dismissal was effected by the transferor or by the transferee. At the same time,
assessments of whether a dismissal is connected with the change of employer (or
not) are particularly delicate, since there is a thin and fragile line between a bona
fide dismissal linked to economic, technological, and organizational changes in
the undertaking and the abuse of this right as a convenient tool for restructuring.®
One of the criteria often suggested in the literature is the timing of the dismissal:
the longer the period after the change of employer, the lower the probability that
the dismissal is connected with the transfer.* However, even this criterion is not
reliable, since the determination of whether a dismissal is factually linked to the
change of employer must ultimately be examined in each individual case.

This complex issue of distinguishing justified from unjustified dismissals in
cases of transfer of undertakings is further complicated by Article 4(2) of Directive
2001/23/EC, the scope of which is not easily understood: ,,if the contract of employ-
ment or the employment relationship is terminated because the transfer involves
a substantial change in working conditions to the detriment of the employee, the
employer shall be regarded as having been responsible for the termination of the
contract of employment or of the employment relationship®. A substantial change
in working conditions, according to the case law of the Court of Justice, entails the

41 N. Smit, ,,A Chronicle of Issues Raised in the Course of Dismissals by the Transferor and/or
Transferee in Circumstances Involving the Transfer of an Undertaking®, Inudstrial Law Journal
(Juta), vol. 26, no. 1/2005, 1873-1874.

42 N. Smit, Labour Law Implications of the Transfer of an Undertaking, 342.

43  1j. Kovacevic, ,Individual Rights of Employees in Transfers of Undertakings in Serbia®“ 248.

44 J. McMullen ,Takeovers, transfers and business re-organizations®, Industrial Law Journal, vol.
21, no. 1/1992, 25-29.
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imposition of less favorable working conditions upon employees, such as reduced
remuneration or a refusal to guarantee the continuation of acquired rights.*

As Countouris observes, ,this, however, does not mean that Member States
are obliged to guarantee affected employees that the transfer of undertakings will
have no impact on their existing level of remuneration, but only that if employees’
remuneration is significantly altered to their detriment and they therefore decide
not to continue their employment, this must be treated as a dismissal for which
the transferee employer is responsible®.* In other words, a substantial detrimental
change in working conditions constitutes a basis for compensation for unlawful
dismissal but does not confer upon employees the right to demand the maintenance
of working conditions enjoyed with the transferor employer.

In contrast to this view, which is widespread in the literature, Riesenhuber argues
that Article 4(2) does not concern changes in working conditions provided for by
contracts of employment transferred to the transferee under Article 3 of Directive
2001/23/EC. Such detrimental modifications are expressly prohibited by the Directive
and must therefore be deemed unlawful. If the Directive, in principle, prohibits any
alteration of working conditions as a consequence of the transfer of undertakings,
it would be inconsistent for Article 4(2) to sanction only substantial detrimental
changes. Furthermore, the sanction itself would be inadequate: a dismissal triggered
by a significant change in working conditions must not only be attributed to the
employer but must also be considered unlawful.*”

Building on this reasoning, Riesenhuber concludes that the scope of Article 4(2)
can only be satisfactorily explained as covering inevitable factual changes (within
legally permissible limits, e.g. as per instructions of the transferee employer), such
as changes of workplace (though these will usually fall below the ,,substantial®
threshold), as well as permissible legal modifications within the meaning of Article
3(3) of Directive 2001/23/EC, such as those occurring upon the replacement of a
collective agreement. Interpreted in this way, Article 4(2) of Directive 2001/23/EC
provides an extension of protection where otherwise lawful modifications of work-
ing conditions have ,,significant” detrimental effects on the employee.*

When analyzing these (conflicting) interpretations of Article 4(2), it must be
recalled that the Court of Justice has consistently emphasized that the true aim of the
Directive is ,,to ensure, as far as possible, that the employment relationship continues
with the transferee employer, in particular by obliging the transferee to maintain
the terms and conditions laid down in a collective agreement concluded with the
transferor (Article 3(3)) and by protecting employees against dismissals motivated

45 Judgment in Joined Cases C-171/94 and C-172/94 (Albert Merckx and Patrick Neuhuys v. Ford
Motors Company Belgium SA), 6 July 1995 (ECLLI:EU:C:1996:87); Judgment in Case C-425/02
(Johanna Maria Delahaye, née Delahaye v. Ministre de la Fonction publique et de la Réforme
administrative), 11 November 2004 (ECLI:EU:C:2004:706).

46  N. Countouris, W. Njoya, o. c., 440.

47 K. Riesenhuber, o. c., 598-599.

48  Ibid., 599.
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solely by the fact of transfer (Article 4(1))“* This therefore means that the transferee
employer may not alter working conditions to the detriment of employees where such
changes are connected with the transfer of undertakings itself. Even if, in accordance
with more recent CJEU case law, a more flexible approach is accepted, modifications
of employment contracts ,,may not have the purpose or effect of imposing upon
employees conditions that are, in principle, less favorable than those guaranteed to
them prior to the transfer of the undertaking®

However, if despite this prohibition, the transferee imposes substantial detri-
mental modifications of the employment contract and the employee refuses to accept
them, resulting in termination of the contract, the transferee will be regarded as
responsible for the termination. Likewise, if the employee resigns as a consequence
of such modifications, the transferee is deemed responsible for the termination.*
Hence, from the wording of Article 4(2) it clearly follows that the employer must
be regarded as responsible for the termination of the contract of employment or the
employment relationship, regardless of which party (employer or employee) formally
effected the termination. Nevertheless, the provision does not itself determine the
legal consequences of such responsibility; rather, liability for unlawful dismissals and
the consequences of breach of obligations imposed by the Directive are regulated
by the national laws of Member States.

In this regard, it is worth mentioning the Juuri judgment, where the Court had to
consider the implications of a violation of Article 4(2) by the employer.*> Emphasiz-
ing that Directive 2001/23/EC is a measure of partial harmonization, the Court held
that it does not impose any obligation upon Member States to guarantee employees
specific forms of compensation or to ensure uniform rules of protection equivalent
to those applicable in cases of unlawful dismissal by the employer. According to the
Court, ,Directive 2001/23/EC can only be relied upon to ensure that the employee
is protected in his relations with the transferee employer to the same extent as with
the transferor, in accordance with the legal rules of the Member State concerned®*
Although a resignation by the employee must be treated as a consequence of the
employer’s conduct, the legal consequences, such as severance pay or compensa-
tion, must be prescribed by the laws, regulations, and administrative provisions of
the Member States.**

In light of the foregoing, according to the Court’s interpretation, Article 4(2) of
Directive 2001/23 must be construed as meaning that, in cases where the termina-
tion of an employment contract or employment relationship occurs as a result of a

49 Judgment in Case C-19/83 (Knud Wendelboe and Others v. L.]. Music ApS, in liquidation), 7
February 1985 (ECLL:EU:C:1985:54).

50 Judgment in Case C-108/10 (Ivana Scattolon v. Ministero dell'Istruzione, dell'Universita e della
Ricerca), 6 September 2011 (ECLI:EU:C:2011:542).

51 Directive 2001/23/EC, Article 4(2).

52 Judgment in Case C-396/07 (Mirja Juuri v. Fazer Amica Oy), 27 November 2008 (ECLLI:EU:
C:2008:656).

53  Ibid., para. 23.

54 Ibid., para. 24.
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substantial change in working conditions to the detriment of employees, the Member
States are not obliged to guarantee employees the same type of protection as that
which applies in cases where the employment contract or relationship has been
unlawfully terminated by the employer. However, the national court is required, at
the very least, to ensure that the transferee bears the consequences imposed by the
applicable national law in cases of termination of an employment contract or relation-
ship by the employer, such as the payment of wages and other entitlements relating
to the notice period which the employer is obliged to observe under national law.”®

Given the considerable discretion granted to Member States by Article 4(2) of
the Directive, it is not surprising that there are significant differences among Member
States concerning the scope of protection afforded to employees against dismissals
connected with a change of employer. In some jurisdictions (for example, Germany,
France, Spain, and Italy) a dismissal resulting from a change of employer is void,
which means that the employment contract or employment relationship continues
to exist, and employees therefore have, inter alia, the right to request reinstatement
in accordance with the terms and conditions agreed with the transferor.” Thus, for
example, under French law an employee whose contract of employment has been
terminated for reasons connected with the mere change of employer may seek:
(1) compensation for unfair dismissal which, if awarded, may not be less than the
salary received during the last six months of work - applicable to employees with
at least two years of service and employed in a company with at least 11 employees,
while for other employees the amount is determined by the court; or (2) the continu-
ation of the employment contract with the transferee.”” If the transferee refuses to
reinstate the employee, it will be obliged to pay damages in the same amount as in the
previous case. If, however, the transferee agrees to reinstate the dismissed employee,
the employee loses the possibility of claiming damages from the transferee but retains
the option of seeking compensation from the transferor.”® In other jurisdictions (for
example, the United Kingdom) the dismissal itself, although unjustified or unfair,
is nevertheless valid, and the employee cannot claim reinstatement. The effect of
Directive 2001/23/EC in such cases is limited to granting the dismissed employee
the right to claim compensation for unlawful dismissal.”®

In domestic law, the need for the protection of employees against dismissal im-
mediately following a change of employer has not been recognized. This also applies

55  Ibid., para. 30.

56 J. Kirchner, S. Morgenroth, o. c., 211.

57 P.Danesi, M. A. Bethenod, ,,France®, y: Jens Kirchner, Sascha Morgenroth, Tim Marshall (eds),
Transfer of Business and Acquired Employee Rights — A Practical Guide for Europe and Across
the Globe, Springer-Verlag, Berlin, 2016, 187. Unlike French law, under Spanish law the right
to choose between reinstating the employee with the payment of wages or paying statutory
severance belongs to the employer. P. Menor ,,Spain, y: Jens Kirchner, Sascha Morgenroth, Tim
Marshall (eds), Transfer of Business and Acquired Employee Rights — A Practical Guide for Europe
and Across the Globe, Springer-Verlag, Berlin, 2016, 390.

58 P.Danesi, M.-A. Bethenod, o. c., 187.

59 N. Countouris, W. Njoya, o. c., 441.
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to protection against termination of the employment contract by the transferee where
the employee does not accept a modification of the employment contract offered
immediately after the transfer (e.g. an offer to transfer to a lower-ranked position).®
Accordingly, the existence of a prohibition on terminating employment contracts
for reasons connected solely with a change of employer, whether by the transferor
or the transferee, is inferred from the provisions of the Labour Act regulating the
institution of change of employer (which introduce the rule of ex lege transfer of all
employment contracts) and the provisions governing termination of employment
by the employer (which, among the legitimate grounds for termination, do not list
change of employer).

As for the consequences of wrongful termination of an employment contract for
reasons related to a change of employer, in the absence of specific provisions in the
Labour Act, the provisions regulating the legal consequences of unlawful termination
of employment must apply.®' Thus, an employee whose employment contract was
terminated by the employer (whether transferor or transferee) for reasons linked
to the mere change of employer, or due to the employee’s refusal to consent to the
transfer of the employment contract when significantly less favourable working
conditions were offered by the transferee, or due to the employee’s refusal to sign
an annex to the employment contract introducing substantial changes to working
conditions to the employee’s detriment, would have the right to request reinstate-
ment, along with compensation equal to the lost salary, including applicable taxes
and contributions, in accordance with the law.

In domestic law this is, undoubtedly, a more favourable option than the al-
ternative, i.e. the employee’s right to claim monetary ,,compensation” instead of
reinstatement, which may amount to a maximum of 18 monthly salaries, depending
on the length of service with the employer, the employee’s age, and the number of
dependants. The reason is that an employee who does not return to work in the
event of wrongful dismissal (either by choice or where the employer proves that
continuation of the employment relationship, taking into account all the circum-
stances and the interests of both parties, is not feasible) is entitled only to a monetary
amount (which essentially has the nature of financial compensation rather than
damages) of up to 18 or 36 salaries, and not to compensation equal to lost wages
and other earnings (which, otherwise, belong to an employee who is reinstated, if
such losses occurred).®?

60 Lj. Kovacevi¢, ,Individual Rights of Employees in Transfers of Undertakings in Serbia®, 249.

61 Labour Law (Zakon o radu), Official Gazette of the Republic of Serbia, Nos. 24/2005, 61/2005,
54/2009, 32/2013, 75/2014, 13/2017 - Constitutional Court Decision, 113/2017 and 95/2018 -
Authentic Interpretation, art. 191.

62  See further: I. O6papnosuh, ,,O noTnyHoj HaKHAAAM IUTETe KOJ HE3aKOHUTOT OTKa3a“, y: He-
BeHa [lerpymmnh (yp.), [Ipuciiiyi tipasocyhy — uHcilipymeH iU 3a UMUNEMEHTLAUU]Y eBPOUCKUX
citiangapga y upasnu cucitiem Peitybnuxe Cpouje, TeMaTcku 360pHMK pafjoBa, Kibura 3, Humr,
Llenrap 3a mybmukanuje Ilpasaor dakynrera y Hury, 2009, 97-104; I. O6panosuh, C. Kosa-
yeuh-Ilepnh, ,,HoBuana HakHa/ja HeMaTepyja/IHe LITeTe 300T HE3aKOHUTOT OTKasa“, 300pHuUK
pagosa IIpasnol paxynitieiia y Huwy, 6p. 67/2014, 199-220.
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In this respect, it should be noted that domestic case law includes examples
where courts have upheld claims for annulment of the dismissal decision and, con-
sequently, for ,damages” in cases where employees refused to consent to the transfer
of the employment contract because they were offered duties that differed from
those they had performed under the transferor. Thus, according to the judgment
of the Belgrade Court of Appeal, it was correct that ,,the court of first instance [...]
concluded that the claimant’s employment was unlawfully terminated, given that
the transferee offered the claimant a lower-ranked position with a lower salary (of-
fering him the position of a manual worker with a gross salary of 24,000 dinars,
while the claimant had been a shift supervisor in the designated organisational unit),
and therefore the claimant rightly refused the transfer of the employment contract.
Consequently, the claimant is entitled to monetary restitution®*

Regardless of such positive examples of domestic case law, it seems necessary, for
the effective implementation of the principle of legal certainty and the protection of
employees against wrongful dismissal, that the rule on the protection of employees
against dismissals caused solely by changes of employer be explicitly confirmed in the
Labour Act, and that the legal consequences of termination of employment resulting
from an employee’s refusal to consent to substantial modifications of the employment
contract to the employee’s detriment be clearly prescribed, irrespective of whether
the termination (technically) was effected by the employee or by the transferee.

3. CONCLUSION

The right to protection against dismissal in the event of a transfer of undertak-
ings represents one of the central issues of modern labour law, since such situations
reveal the strongest tension between the employer’s economic interests and the em-
ployee’s social rights. The analysis of Directive 2001/23/EC and the case law of the
Court of Justice of the European Union demonstrates that the legislator’s purpose
is to prevent employees from bearing the burden of economic and organisational
change and to guarantee continuity of employment. By introducing the rule of au-
tomatic transfer of employment contracts and the prohibition of dismissals based
solely on the transfer itself, a dual mechanism of protection was established as the
foundation of this area of law.

However, the exceptions for economic, technical, and organisational (ETO) rea-
sons open space for diverging interpretations and potential misuse. For this reason,
the role of the courts is crucial in assessing the causal link between a transfer and
dismissal, as is the precise definition of these concepts within national legislation.
Comparative analysis shows that while most EU Member States have explicitly codified
the prohibition of dismissals in this context, in some jurisdictions it is only implied
through general provisions. In Serbian labour law, although such protection may
be inferred, the absence of explicit regulation remains a source of legal uncertainty.

63 Judgment of the Belgrade Court of Appeal, GZ1 858/2019 of 23 January 2020.
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Therefore, the most important legislative task is the explicit regulation of
protection against dismissal in the event of a change of employer, as well as the
consequences of unlawful termination in such cases. This would strengthen legal
certainty, enhance the effective safeguarding of employees’ rights, and establish a
fair balance between the employer’s entrepreneurial freedom and the employee’s
right to job security.
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p Mapuja Ipaiuhesuh
Houenin, Ilpasnu gakynitieini Ynusepsuitieiia y Huuy

IIPABO HA 3AIIITUTY OJ1 OTKA3A Y CIIVUAJY
IIPOMEHE ITIOC/IOTABITA

Pesume

Pag je tioceehen ananusu tipasHe sawiniuilie 3ai0cneHUX 0 0TKA3A Yi060-
pa o pagy us pasnoia 6e3aHux 3a UpomeHy Hocnogasyad, ca LoceOHUM 0cépizom
Ha ogpegbe Jupexitiuse 2001/23/E3 u HayuoHanHe 3akonogasHe oksupe. Llen-
WPANHO UCTAPAXUBAHKO HUTIAE OGHOCU Ce HA pasipanuterve usmehy oipas-
gaHux oMixasa, 3acHOBAHUX HA EKOHOMCKUM, WeXHUMKUM UNU OPIAHUZAUUOHUM
pasnosuma, U He3aKOHUIUX OTKA3a MOTUUBUCAHUX UCKTbYHUBO POMEHOM
ilocnogasya. Y pagy ce pasmatmipajy pasnuvuitia u 4eciio cyupoicitiasmena
wiymaverva unamna 4(2) Jupexiwiuse 2001/23/E3, ca tiocebHum ocepiiiom Ha
upaxcy Cyga tipasge Eepoticke yHuje u yilopegrotipasre mogesne 3auiitiuinie y
gprasama unanuuama EY. Y saspurom geny paga yxasyje ce Ha Hegociiailike
gomahel pagHotlipasHol 0KeUpa, ca HAILACKOM HA HOTHPeOU eKCANUUUTIHOT
pelynucaroa 3auitiuitie 0g oMika3a foée3anux ca UpomeHom iociogasua, pagu
jauarea tipasHe culypHocitiu u obesbehusarba genoiwieopHe 3auiitiuite ipasa
satiocnenux. IlocebHo ce uciiuye 3Hauaj ynoie cyga, 6ygyhu ga je yiipaso cyg
aj Koju y upaxcu pasipanu4asa oiipasgaxe oilikasHe passnoie 0g OHUX KOju
Cy UCKbY4U60 HOCTeguya ipomene iocnogasya, yimephyjyhu fiocitiojare unu
ogcyciiieo yspoute eese usmely ipomene ocnogasua u omKasa.

Kipyune peun: iipomena tiocnogasya, otixas yiosopa o pagy, uocnogasay,
apeiixogHux, tiocnogasay, cnegbenux, Jupeximusa 2001/23/E3, 3awitiuitia
3atiocneHux



[Tperneguu Hay4YHM 41aHaK®
doi: 10.56461/rrsp2502_08
Hou. gp Munan Kocimuh**
Houeniu, pxasnu ynusepsuitieini y Hosom Ilasapy

CIIEHVNOVNYHOCT OJHOCA CUTYPHOCTMU ITPUXOIOA
VI CUTYPHOCTU ITIOC/TA/CUTYPHOCTMU 3AITIOCJIEIbA
Y YCIOBMMA CABPEMEHOTI TPKUIITA PAIJA

Ancrpakr: CulypHocili fipuxoga ipegcitiasba 0CHOHU efleMeHTl 3a 00e-
3behusarve eizucitieHyujante cllabUNHOCAU HojeguHLA U OGHOCU Ce, Tipe ceela,
HA CIAOUNHOCHL U TiPeqeugbUBOCll HOBUAHUX CPeqCiliasa Koje iojequHLU go-
6ujajy 3a obasmwenu pag unu Kpo3 Heku 0g Upoipama coyujante cuiypHoCiu.
IIpouecu xoju citioje y 0cHO8U caspemeHol P UWiGa paga ioena4e 3a cobom
HoBe U3a306e 3a ociiieapusaree cuiyprociiu tpuxoga. Ipuxasyjyhu snauaj
CUTypHOCITiU TIPUX0GA Y CABPeMEHOM TAPHUUITLY Paga, ayiiop y pagy HocebHy
iaxcroy iloceehyje ogrocy usmehy cuiypHocitiu ipuxoga u cuiypHocitu iocna/
culypHociiu 3atiocnerba. Besa usmehy cuiypHocitiu fiocna u cuiypHocitiu ipuxoga
je Hepackuguea, jep je ipaso Ha 3apagy 0CHOBHO UPABO 3al0ceHOl U3 pagHol
ogHoca. Ycnosu caspemeHol PHUMITa paga 0groc usmehy culypHociiu ipu-
X0ga u cuiypHOCIliu 3ail0CIetba YuHe BUULECTIOfHUM [0Cce0HO 3601 iioia Wilio je
ioiipedHo ipoHahu b6anarc usmehy berneduitia koje He3atiocneHo uye ocitisapyje
U relose aKiliuBHOCITIU ycMepeHe Ka POHANACKY HO80i 3aliocervad. 3aKpyHak go
Kojei ayiiop gonasu yxasyje Ha cnegehe — ga 6u ce cuiypHocill ipuxoga o4ysana
Y caspemeHoM TUPHUWLTHY paga, HOipeOaH je KOHIUHYUPAH HATOP gpiase anu
u ilojequHaya Koju mopajy Ouiiiu ciipemuu ga 6ygy akiiueHu yuecHuuu y oopa-
308HOM CUCTTIEMY 3ACHOBAHOM HA UPOIPAMY JOHUBOIIHOT yHerba U YCABPUIABAtLa.

Kipyune peum: cuiypHocii ipuxoga, culypHoCill ocna, CUlypHOCi 3a-
fiocnerba, caspemeHo WpxuuiTie paga

1. YBO[,

CurypHOCT IpUXOfa OJHOCY Ce Ha CTAaOVTHOCT M IIPeBU/BUBOCT HOBYAHUX
CpeficTaBa Koje MojefuHIN Jo6umjajy 3a 06aB/beHN paj VIV KpO3 HeK Off ITporpama
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** VImejn: milankostic@np.ac.rs. ORCid : 0000-0001-8718-1673.
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coumjante curypHoctut. Ilporiecu robanusanuje, gurnramisarje u GprekcnovmHmn
PajiHy OHOCH, KOjU KapaKTEePUILy CABPEMEHO TPKUILTE Pajia, JOHOCE HOBE 3a30B€
32 OCTBApMBarbe CUTYPHOCTY IIPUXOAiA. Y pafly ce Ha IPBOM MECTY Jiaje IIPYMKa3 3Hadaja
CUTYPHOCTM IIPUXOJA Y CABPEMEHOM TP)XKMILTY paja, ¢ 003MpOM Ha TO [ja CUTYPHOCT
IIPUXOfa, TOpey; eKOHOMCKe AVMeH3Yje, Ma U coLujanny nuMeHsujy. Ocum obe-
36ebhera OCHOBHUX er3uCTeHIMjaHIX IToTpeba 1 06e36eherba MaTepujaiHe CUTypHO-
CTH, CUTYPHOCT IIpUXOfa oMoryhyje MOjeAVHILy 1 IOTIIYHY YK/bY4€HOCT Y APYIITBEHY
3ajemHUILY ¥ cTBapame ocehaja mpumagHocTIn. Y pafly ce 3aTuM MCTPaXKyje Besa 13-
MeD)y curypHOCTY IIpMXOZia ¥ CUTYPHOCTH ITOC/Ia/ CUTYPHOCTY 3aIl0CTIe ha, MMajyhu y
BUJY [ia TPAAVIIVIOHATHY MOJE/M pajia CBe BUIIE YCTYIIajy MECTO HOBUM OOMMIIMIMA
3aII0II/baBamha, IITO Ce AMPEKTHO MaHM(ecTyje ¥ Ha OCTBapUBabe CUTYPHOCTH IIPH-
XOfJa, TAKO JIa paJHULIV MOPajy OMTI CIIPEeMHN Jia Ce IIPUJIarofie OBYM IpoMeHama. Ha
caMOM Kpajy [J0/1a3u ce [0 3aK/by4Ka [ja je CUTYPHOCT IIPUXOJiA TeMe/b CTaOVTHOCTI
APYLITBA U J1a je Y CABPEMEHOM TPKUIITY pajia HEONIXO/laH KOHTUHYVPaHy HaIlop
CBUX COLIMja/IHUX NTAPTHEPA y OYyBamby OBe BPCTE CUTYPHOCTIL.

2. 3HAYA] CUTYPHOCTHU ITPUXOOA 1 IbETOBU M3A30BU
Y CABPEMEHOM TPXXUIITY PAITA

»Y CaBpPEMEHOM JIPYHITBY IIOCAO0 je YeCTO K/byYaH 3a HeuMju UJeHTUTET,
JIOCTOjaHCTBO ¥ CAaMOIIOIITOBame.“! CUTYPHOCT IPUXOJA IPefiCTaB/ba OCHOBHM
e/leMeHT 3a 06e36ehnBame ersucTeHIMjamHe CTAOMTHOCTY HOjeAMHIIA U BeTOBe
HIOPOJMIIE, & CAMMM TUM U KJBYYHY aCIIEKT 32 eKOHOMCKY 1 IPYIITBEHY IIPOCTIEPUTET
y nenuHu. [IpeABU/BMBOCT CUTYPHOCTH ITpUXofa oMoryhasa nojenuHuuMa ja 6e3
60jasHM IIaHUpajy cBojy OyayhHOCT 1 MOACTHYE CTAOMTHOCT IIOPOANILIA, KAKO Hpe-
nosHaje lllynpepnh: ,,Ocehaj curypHOCTH TOpasyMeBa He cCaMO CUTYPHOCT 3a cebe,
HETO 1 3a CBOjY IOPOAMITY ;* C TUM Jia ,CBeCT nm ocehame curypHocTi Mopa 6utn
yTeMe/beHO Ha 00jeKTMBHIM unbeHnuama. > Ha [pylTBeHoM HUBOY, CUTYPHOCT
IPUXOJia jaua IIOBeperbe Y TPXKUIITe pajia ¥ MOTUBUILE PaJHUKA Jja ce Ipodecro-
HaJTHO ycaBpluasa. Takobe, JONIPMHOCY CMambehy CUPOMAIITBA M HejefHAKOCTI.

Kako je He3amocneHOCT jefaH of Hajehux 13a30Ba CUTYPHOCTY NIPUXOJA,
jemaH ol OCHOBHMX LIM/beBa CBaKe caBpeMeHe JIp)KaBe jecTe Jja OCTBapy ITyHY 3a-
TIOC/IEHOCT. 3a IOjefiVHIIA, HeKI Off 00/IMKa paJHOT aHT)KOBama IofpasyMeBa Behn
CTeIleH JINYHOT JOCTOjaHCTBA Y IPYIITBEHOT 3a/I0BOJ/bCTBA, 1 IIPUIMKY [ CBOjUM
pazom ponpuHece 3ajenuuiy. KopaueBnh HaBoiu a ry6uTak 3amociema He yTide
caMo Ha IIpo(eCHOHaIHM XXMBOT I0jefMHIIa, Beh YecTo H0BOAM U 1O HapyllaBamba

1  E. Shi, F. Zhong, ,,Job Security and the Theoretical Basis of the Employment Relationship®,
Canberra Law Review, No. 15/2017, ctp. 20.

2 B.lyugpepuh, Coyujanno aipaso, IlpaBuu dpaxynrer YHuBepsurera y beorpany, 2009, ctp. 93.

3 Ibid. Bepucnas llledep Te 06jeKTMBHE YNEEHNULIE BULY Y ,[IOCTOjalby MEXaHM3Ma KOjI HOjeMVHIY
u nopozauuy obesbehyje ga He gobe Ko moropirama BHIXOBOT €KOHOMCKOT ¥ COLIMjaTHOT CTaTyca .
Hasepneno npema: b. Illyupepuh, o. c., cTp. 93.
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HeTOBOT JIPYIITBEHOT KMBOTA yC/Iefl CHIDKaBaba )XMBOTHOT CTaH/Iap/a U ryOuTKa
CBMX ITpaBa Koja je 0CTBapMBao M0 OCHOBY pafia.* YcIelaH MpoIiec 3amol/baBamba,’
Y OCTBapMBalbe IIyHE 3aII0CTIEHOCT IIPEBACXOJHO yTUYe I Ha II0OO0/bIIambe eKO-
HOMCKE CHare CBaKe Jip)KaBe, 1 JIOBOJM JIO jadarba BeHNUX IPUBPENHMX KallaljuTeTa.

Kako Tpapumnyonanau o61mumy pajia ycTyIajy MeCTo HOBYM MOJIe/IIMA 3aI10-
II/baBalba, CUTYPHOCT IIPUXOJja TT0CTaje CBe BakHNja Tema. PrekcubumHM o6mmmm
3anoll/baBarba, IPOLECH JUTUTAIN3aLMje ¥ ayTOMaTU3alNje, KO U YecTe eKO-
HOMCKE ¥ OpraHM3aliOHe IPOMEHE KOje KapaKTepuUIy CaBPEMEHO TPXKMIITE pajia
IpeficTaB/bajy HOBE 13a30Be 32 OCTBapUBambe CUTYPHOCTY IIPUXO/A,® jep OBAaKBU
00V 3aIOI/baBaba CMabYjy IIPeABU/bUBOCT IIPUXO/A. YCIIeN ojaBe HOBUX
¥3a30Ba, PaJHNIY Cy IPYMOPAHY Jia Ce IIPU/IArojie HOBMM IIpOMeHaMa Kako O6u
OCTBapWIN CBOjy €KOHOMCKY CTaOVIIHOCT U OfpyKa/Ii CUTypHOCT npuxoza. Kpos
ynarama y 06pa3oBHM CHCTeM, 2 HAPOUNTO KPO3 IIPOTpaMe CTPYYHOT ycaBpIIaBarma
VI JO)KMBOTHOT y4ema, ipXKaBa oMoryhaBa paflHUIIMMa Jia ce aieKBaTHO IpUIIpeMe
3a oBe IMpoMeHe.”

OcTBapuBame IyHe 3alI0C/IEHOCTI Y CABPEMEHOM TPXKUIITY pajia I BpEMEHY
CBeOIIITe I7106anm3alyje jecTe Mpolec KOji je yBeIMKO IpeBasniao rpaHule
Ip>aBa. [laHac ce IPOLeCOM 3aIlOl/baBaba aKTYBHO 6aBY 1 BelMKY 6poj MehyHa-
POJHUX U PETMIOHA/IHMX OPraHM3alNja, I7e Ce Ha IPBOM MecTy uctude EBponcka
yHauja. Kako je 3a ocTBapuBame ITyHe 3aII0C/IEHOCTY HEOIIXO/[HA 3ajeJHIYKa aKTUB-
HOCT CBUX cy0jekara, EBporicka yHuja u ip>kaBe WiaHMIle 3ajefHO KOHTUHYUPAHO
pajie Ha pasBojy CTpaTeryja 3a 3aloll/baBatbe KOje NOIPUHOCE BUCOKOM HUBOY
3aI10C/IeHOCTI.?

OcTBapuBame IyHe 3alI0C/IEHOCTH 3a CBAKY JIpKaBy IIPeJCTaB/ba IU/b KOjI
HUje JIaKo ocTBapuB. V nopeyn npenysnMama HI3a Mepa Koje MMajy 3a ii/b OCTBa-
puBabe IIyHe 3aII0C/IEHOCTH, HEMUHOBHO je Jja je He3aIlOCTIeHOCT IIPOo6yIeM ¢ KOjUM
ce cBaka ap>kaBa y Behoj mm Mamoj Mepu cycpehe. Yocranom, ImyHa 3aI10CTIeHOCT
U He TIofpasyMeBa HY/ITY HE3aIIOC/IEHOCT, jep yC/Ie, IPOMEHA Ha TPXKUILTY pajia U
IIPOMEHe 3aII0C/Ieha HTje pealHO O4eKVMBATH /1A alICOTYyTHO CBAKM PAf{HO COCO0aH
IIOjeVIHALL KOjM K€M [ia pajyl MMa 3aI10CTIerbe.

4  Jb. Kosauesuh, Bamanu pasnosu 3a ofikas yiosopa o pagy, Yausepsurer y beorpany — IIpaBuu
caxkynrer, Beorpap, 2016, cTp. 28.

5  Ilop 3afioumasarbem IOAPasyMeBaMo YCIIOCTAB/bEHO, OfIPYKaHO U IIPABHO (PaKTIIKO CTarbe
y KOMe IIOjefjHal] Ha OCHOBY CBOjUX KOMIIeTeHI[Mja OCTBapyje MpaBo Ha paf y ogpeheHoj
JIe/IaTHOCTY 11 Ha 3aKOHOM 3aCHOBaH HauyH. [Ip)kaBa yIIIaBHOM 6asypa IIOIMTHKY 3aIl0lUbaBaba
Kpo3 IIPYMEHY aKTUBHUX Mepa HO/IMTHKe 3aIl0lUbaBamba, Koje oMoryhyjy nojenuuumma sa 6pxe
U 71aKire Hahy HOBO 3amocieme.

6  ,DrekcM6UIHMjY IPUCTYI pafly HAMETHYT je CBe OILITPUjOM KOHKYPEHIIMjOM Ha CBETCKOM
TP>KUILITY pajia Kojoj Cy M37I0)KeHe CBe 3eMJbe, I1a 1 Hallla, Yyl I7To6anm3alije mocaoBama.
C. Jamapesuh, ,®nexcubunse Gpopme sanourbaBama y 3aKoHy o paay’, PagHo u coyujanto
apaso, 6p. 1-3/2002, cTp. 94.

7 P Egger, ,Decent Work and Competitiveness: Labour Dimensions of Accession to the European
Union', International Labour Review, Vol. 142, No. 1/2003, ctp. 14.

8  N. Gundt, ,The Right to Work, EU Activation Policies and National Unemployment Benefit
Schemes®, European Labour Law Journal, No. 3-4/2014, ctp. 354.
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JemaH op HauMHa Cy306Mjara HETATVBHYX ITOCTIEAVIIA He3aIIOCIEHOCTH jecTe CH-
cTeM conyjanHe curypHocTi.” CMamerbe He3aloCIeHOCTY 1 COLIMja/THO 30pMibaBatbe
He3aloC/IeHNX /IMIA IIPeCTaB/bajy BaXKHE LiN/beBe ColiijaiHe ApyKaBe.'” 3a mojenHIIa,
HajBOXHMjY aCIIeKT TOKOM IIepMOJia He3aIloCTIeHOCTH jecTe Jia U fasbe uMa ofipebe-
HY OOJIVIK CUTYpHOCTH IIPUXOJA, jep IoMe o6e3behyje cBojy ersucrennujy. Hanme,
Y PESOBHOM TOKY CTBapy IOfipasyMeBa Ce Jja 1la CBOjUM PajioM WM MOBIUHOM
3a/I0BOJbE CBOje IIOTPebe, IOK Y OBOM CITy4ajy CTarbe He3alloC/IeHOCTH MTPeiCTaB/ba
CYNIPOTHY CUTYalLHjy, Y KOjOj je OBO CTale HAMETHYTO JIMIY IPOTHB Herose Bojbe. !

3. OJHOC CUTYPHOCTU ITPUXOJA
N CUTYPHOCTU ITOCJTA

CurypHOCT 1ocja OJHOCHK Ce Ha ,04eK/Bamba Y Be3! C TPajameM II0C/Ia Ha
Ta4HO ofipeheHOM pajHOM MecTy ' TOK ce CUTYPHOCT 3aIl0C/IeHha OFHOCK Ha ,MO-
ryhHOCT 06aB/baa KOHTMHYMPAHOT Pajia, OffHOCHO Ha MOTYhHOCT fia ce 1ako u
6p3o nponabe HOBO 3anocneme "> CurypHocT npuxopa, npema MehyHaponHoj
OpraHM3alyji pajia, ,OHOCK Ce Ha CTBApHM, IPUM/bEHY U OYeKMBaHM Ipuxop .
Kop curyprocTy nocra Besa usMely curypHoOCTV IpUXOfa 1 CUTYPHOCTH IIOCTIA je
HEIIOCPeIHa, jep 3aIl0CiIeHy 3a 00aB/beHM Pajl ¥ BpeMe IIPOBEIeHO Ha Pajy OCTBa-
pyje mpaBo Ha 3apany. Koj curyprocTu sanmocnema Ty Be3y MOXKEMO ITIOCMaTpaTu
U y IIPeM KOHTEKCTY, jep IOjefiiHall IOPef MPUXOfa KOju OCTBapyje 10 OCHOBY
PajHOT OIHOCA, MOYKe OCTBAPUTH OfpeheHe Ipuxoyie 1 3a BpeMe ’berose IpuBpe-
MeHe He3aIloC/IeHOCTH, JOK TPaKy HOBO 3arocyemne."”

Besa nsmeby curypHOCTH ITOC/Ia ¥ CUTYPHOCTY IIPUXOJia je HePacKU/VIBa, jep je
IIPaBO Ha 3apajly OCHOBHO IIPaBO 3aIIOC/ICHOT 113 PaJHOT OffHOCA. 3apaga 0OMYHO
IIPEZICTaB/ba jeIVHYU M3BOP MTPUXO/iA 32 3aII0C/IEHOT, TAKO /1A jé ITABHY MHCTPYMEHT
KOjUM 3a110c/ieHy 06e36ehyjy cBojy eraucTeHIjamHy CUTYPHOCT. YKOIMKO IPUXOAU
HIICY Y CTamby f1a 33[J0BO/bE OCHOBE >KMBOTHE ITOTpebe, OH/la TakBY Ipuxoay Hehe
yTUIATH Ha noBeharbe OMIlITe CUTYPHOCTY pajjHNUKA. YIIPaBo 300T TOra 3aKOHOABCTBA
npensubajy HU3 Mepa Koja 3a IWUb MMajy 3aIITUTY IpaBa Ha 3apajy, OfHOCHO Mepe

9  Cucremn conujamHe CUTYPHOCTY HEOIIXOJHY CY MHCTPYMEHTH Y eTMMIHICAbY HECUTYPHOCTH 1

cupoMamTsa. Bue o Tome y: A. Ilerposuh, ,,Cormjamaa curypHocT y ycmopuma rnobanmsanyje
— eKCTeH3Mja colujamHe cUrypHocTu', 360pHuk pagosa ca Caseitiosara "Coyujanua iipasa u
exonomcka kpusa’, YPCII, Beorpaz, 2009, ctp. 469.

10 Buiue o connmjannoj ap>xasu Bugetn y: C. Jamapesuh, Coyujanto tipaso, Ilpasanu daxynret
Yuusepsurera y Hobom Cany, Hosu Cagp, 2013, cTp. 78-84.

11  B. Ulynpepuh, o. c., cTp. 120.

12 N. Zekic, ,,Job Security or Employment Security: What’s in a Name®, European Labour Law
Journal, Vol. 7, No. 4/2016, ctp. 552.

13 M. Koctuh, ,,CUTypHOCT II0C/Ia ¥ CUTYPHOCT 3aIlOCTIeba — [iBa PaslIiyiTa aclleKTa CUrypHOCTH?
Pagno u coyujanno tpaso, 6p. 2/2024, ctp. 135.

14 E.Keane, ,,The Flexicurity System in Ireland®, European Labour Law Journal, Vol. 7, No. 2/2016.
cTp. 314.

15 Bume o ogHOCy usMely curypHocTy Moc/a ¥ CUTYPHOCTH 3anioc/iera BupeTn y: M. Kocruh,
0. c., cTp. 129-142.
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4ija je CBpXa Ja HOBYAHM M3HOC 3apajie 3a/0BO/bY OCHOBHE elleMeHTapHe IIoTpebe
CBAKOT PaJIHVIKA. JeflaH Off MHCTpyMeHaTa KojuMa ce 06e36elyje TakBa curypHocT jecte
VHCTUTYT MMHMMaHe 3apaje.'® Takobe, 3a BpeMe mpuBpemMeHe CIIpe4eHOCTH 32 paf,
3aII0C/IeHN OCTBapyje IIPaBO Ha HAKHANY 3apajie, ynMe ce 06e36ehyje KOHTMHYUTET
IPUXOJA, @ CAMUM TUM U CUTYPHOCT.

Y ycnoBuMa caBpeMeHOT TPKIIITA pajia, IPaBo Ha paj] YecTo Ce OCTBapyje y
HEKOM 0ff Mofia/nTeTa (GIeKCHOWIHNX 00/IMKa pajia, ITO MOXe Jja MMa yTuIiaja
Ha curypHocTt npuxoza. Tako ananmmsa MebyHnaponHe oprannsanuje pajja Hokasyje
[ia Cy pafiHMIIM Ha IpMBpPEMEeHNM IIOC/IOBMMa IPyIIa Koja je HajBulle rnorohena
ryburtkoM nocna.'” CmdHa cuTyanuja ofHOCK ce ¥ Ha 3aCHMBabe PaIHOT OJHOCA
C HeITyHVM pajIHMM BpeMeHOM, Y KojeM he mojeuHal; MMaTi Mamy CUTYPHOCT
IPUXOJa MIAKO MMa PEIATMBHO OCUTYPAaHy CUTYPHOCT IIOC/IA. Y YCTIOBMMa Y KOjUMa
3aTI0CTIEHN He Y)KVBA TPAIMIMOHATHY CUTYPHOCT TI0C/Ia, OH MOXKe oCTBapuTy Behy
CUTYPHOCT IIPMXO/ja KpO3 [JOflaTHA pPajiHa AaHI'a)KOBamha JI0 IIyHOT pajIHOT BpeMeHa,
6o y popMu pagHOT OfIHOCA W/IM Iy TeM IIPUBPEMEHNX 1 IOBPEMEeHNX MOC/IOBA.

CaBpeMeHO Tp)KMIITE pajia KapaKTepulIlle ¥ 3aCHIBabe PaiHOT OHOCA Ha Ofi-
pebeno Bpeme, mro ce Takohe ofpaxkaBa Ha curypHoCT npuxopa. Kako crabuman
IPYUXO/M 3aXTeBajy cTabWIaH II0Cao, y yCI0BMMa pajia Ha ofipeheHo BpeMe jacHo je
fia he 1 curypHocT nIprxozia Koja IpoucTuye U3 paHOT OZHOCA OUTY KPAaTKOPOYHA.
OpHOCHO, YaK 1 aKo IT0CTOju MOTYhHOCT ITpOfiy>KeTKa pafHOT ofHOCa 1 fiobhe 0
3aK/by4ema HOBOT YTOBOpa O Pajly, He MO>KeMO TOBOPUTH O TOMeE Jja IIOCTOj! Be/N-
Ka CUTYPHOCT IIPMXO/Ia, jep MPUXOAM y OBOM CTy4ajy HUCY NPEeABUI/bUBY, IIOUITO
4eCTO II0CTOjU HEM3BECHOCT OKO 3aK/bydera HOBOT yroBopa.'®

Ykomuko Beh caBpeMeHy eKOHOMCKM TOKOBM IMKTUPajy HEOIIXOZHOCT paja
C HeIlyHVM PaJHMM BpeMeHOM, pajia Ha ofpeheHo BpeMe mum HeKn pyru ¢re-
KCUOWIHYU OO/IMK pafia, OHJA O Ip>KaBa YMeCTO PUTHIHE 3aLITUTE PaJHUKA Off
IpecTaHKa PajIHOT OIHOCA, CUTYPHOCT ITPUXO/ja MOIJIa /ja 06e36ey Kpo3 IpYMeHy
aKTMBHMX Mepa ITO/IMTHKe 3alloljbaBama Koje 6u norpuHerne Behoj mauncy 3a 6p3o
IpOHa/Ia)Kee HOBOT Moc/a.'” YocTanoM, akTUBHe Mepe IOIUTHKE 3alol/baBamba

16 Ilpunuxom yrBphuBama BICHHE MUHUMAJIHE 3apajie 00JMYHO Ce TI0/Ia3y Ofl: COLMja/THUX OoTpeba
3aII0C/ICHOT, KpPeTarba MOTPOIIAYKIX [eHa, OIIIITEr HIBOA IIaTa y 3eM/bU UTA. Bunetn: wian
112. 3akoH o pagy (,,Cryx6enn rnacauk PCS 6p. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17 -
opnyka YC, 113/17 n 95/18 — ayTeHTN4HO TyMaderse), ¥ wiaH 3. Konsenuuje Mehynaponne
opraHusanuje paja o yrBpbusamy MMHYMAaTHKX I/IaTa, C IOCEOHNM OCBPTOM Ha 3eMJbe Y
pasBojy, 6p. 131 (,,Cny>x6eun muct COP] - Mebhynapogsu yroopu, 6poj 14/82).

17 J. Lopez, A. Court, S. Canalda, ,,Breaking The Equilibrium between Flexibility and Security:
Flexiprecarity as the Spanish Version of the Model®, European Labour Law Journal, Vol. 5, No.
1/2014, cTp. 20.

18 ¥ mosutusHOM npaBy Cpbuje npenBubeHo je MakCMMaHO Tpajarbe pafia Ha ofipeheno Bpeme,
a7 NOC/IofaBall y TOKY TOT IIePYOfia MOXKe C ICTUM 3aIlOCTIeHNM Jia 3aK/by4M BUIIE y3aCTOIMHIX
yroBopa Ha ofipel)eHO BpeMe IITO JOAATHO TOBOAY IO Matbe CUTYPHOCTH IIOC/IA, & CAMMM TUM
yTude ¥ Ha HEM3BECHOCT puxopa. B.: wian 37. cras 2. 3aKoHa 0 pafy.

19 Hexke o Hajuemthe kopumheHnx aKTMBHUX Mepa IIONUTHUKE 3all0IbaBakba jecy: MOCPefoBatbe
Yy 3aIlol/baBakby, JOZATHO 00pa3oBame 1 00yKa, MOAPILIKA CaMO3aIlol/baBakby, CyOBeHIMje 32
3allolbaBalbe, jaBHY pafioBu uTh. Bumetn puine y: C. Jamapesuh (2013), o. c., cTp. 243-251.
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IIpeICTaB/bajy U LIeHTpaHN leo EBpoIicke cTpareruje 3amonrbapama 3a pxKabe
ynanne EBporncke yunje.”” Takobe, cBe uenrhe omasu u o mojaBe npuBaTHNUX
areHIlMja 3a 3aIOII/baBambe,”’ Koje yIopeo ¢ HallMOHATHNM CITy>K6aMa 3a 3aI1o-
I/baBakbe MOCPefyjy Y IpOHaNTaKehy HOBOT OC/a. >

Hanme, pajHO 1 conMjaHO 3aKOHOAABCTBO He MOXKe OCTAaTV UMYHO Ha Tpe-
HyTHe eKOHOMCKe TOKOBe, Bel IPI/IMKOM IpOMNCHBaba PafHOIPABHNX CTaHapHa
MOpa yBXXIUTH aKTYeTHY €KOHOMCKY CUTYALUjy ¥ IIOKYILIATH /la Y JATUM OKOJTHO-
CTVIMa M3BY4€e HajIIOBO/bHM]jE YCIOBE 3a pagHuKe. [locToju 9aK ¥ CTaHOBMILTE KOje
cMaTpa fia pa/iHO 3aKOHOZIJaBCTBO yBEK y3UMa y 003Up U UHTepece IOCTIO0AaBLa 1
KOMITIaHYVja, IOpeJ MHTepeca pajHuKa.

4. OJHOC CUT'YPHOCTHN ITPUXOJA
I CUT'YPHOCTH 3AIIOCJIEIHA

OZRHOC CUTYPHOCTY TIPUXOJA ¥ CUTYPHOCTY 3aII0C/Ieha JOCTA je KOMIUIEKCHUjU
HEro OJJHOC CUTYPHOCTH IIPUXOfa U curypHocty nocna. Kao mro cmo Beh momenyi,
Be3a M3Mehy cUTypHOCTM IIPUXOJiA ¥ CUTYPHOCTH TIOCTIA je HETIOCPeHa, jep HOK je
Y PafHOM OJJHOCY 3aIIOC/IeH! OCTBapyje IIpaBo Ha 3apajiy aii ¥ Ha Apyre HOBYaHe
HaKHajle KojuMa 06e36ebyje cBojy ersucrenuujanay curypaoct. Mehytum, xako je y
CaBpeMEeHOM TPJKUIITY pajia PETKOCT fia jelaH Pa/iHIK 11e0 CBOj PaJiHy BeK IIPOBefie
Ha je[fHOM paJJHOM MeCTY, peajiHo je o4eKuBaTy jja he 6ap y HEKOM TpeHyTKY CBOT
pazmHor Beka 6uty HesanocneH.” Onpebenn nogary ykasyjy Ha TO fia je /ja pU3uK Of
ocTaHKa 6e3 II0c/Ia 3a pajIHMKe KOju I0cao 006aB/bajy IIPeKo areHiyja Tpy myTa Behn
HETo KOJ paJiHMKa KojyI 00aB/bajy paji y HEKOM Of 00/I/Ka CTaHIAPAHOT 3aI0C/Ierba. >
Kako ce curypHoCT 3amociema ofHOCH Ha MOTyhHOCT 06aB/baba KOHTVHYMPAHOT
paza, OHOCHO Ha MOTYhHOCT Jia ce 1ako 1 6p30 npoHahe HOBO 3aI0C/Iebe, CUTYPHOCT
IpUXOJa MMa K/by4IHY Y/IOTY Y O/IaKIlaBamy Hpenacka usMmehy nmocmosa, npysxajyhn
(VHAHCHCKY CTaOWTHOCT He3aIlOCTIeHNM /INIMIMA JJOK TPa>Ke HOBO PajIHO aHTKOBAbE.

20 J.Kluve, ,The effectiveness of European active labor market programs®, Labour Economics, No.
6/2010, cTp. 904.

21 KouBenuuja MebyHaponHe opranusanuje pajia o IpMBaTHUM areHIiMjaMa 3a 3alol/baBambe,
6p. 181, y wiany 1, fedpuHnmIe mpuBaTHY areHINjy 3a 3alloLI/baBabe Kao ,,CBaKO GM3NIKO UK
IIPABHO JIMIE, HE3aBUCHO Off jABHUX OPTaHa, Koje IPy>Ka jefHy MIN BUILIE YCIyTa Ha TPXKUIITY
pazna‘. KonBeHnuja o mprBaTHUM areHuujaMa 3a sanonvbaBae, op. 181 (,Cryx6eHn rmacHnK
PC - Mebynapopuu yrosopu®, 6poj 2/13).

22 Buue o 3Hayajy IpMBaTHMX areHIMja 3a 3alolbaBatbe BuaeTn y: b. Ypnapesnuh, ,, Yiiora u sHauaj
areHIMja 3a 3alolbaBarbe Y IPaBHOM crcTeMy Penryonuke Cpbuje, Pagro u coyujanto iipaso,
6p. 2/2023, ctp. 59-84. P. bpkosuh, ,,[IpuBaTHe areHuyuje 3a 3amnolbaBame — MehyHaponHu,
KOMYHUTapHM U HAI[IOHA/IHM [IpaBHU OKBUpK', Teme, 6p. 4/2015, cTp. 1379-1397.

23 N. Zekig, o. c., cTp. 572.

24  Taxo, HaIpefaK y TEXHOJIOIMjI Cy>KaBa alTepHATMBHE MOIYhHOCTH 3allolUbaBaba, cMamwyjyhn
6poj moCIoBa Koji Cy 3axTeBau pyuHo obasspame mocra. E. Shi, F. Zhong, o. c., cTp. 21.

25  B.Keller, H. Seifert, ,, Atypical employment in Germany. Forms, development, patterns, Transfer:
European Review of Labour and Research, 6p. 4/2013, cTp. 465-466.
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CoryjanHa gp>kaBa, TOKOM IIepyofia He3amoC/IeHOCT, KPO3 CUCTeMe COLyjasl-
He CUTYPHOCTH, IIpey3uMa K/by4HY Y/IOTY Yy Ofp)KaBamby CUTYPHOCTHU IIPUXOJA,
06e36ehyjyhu HezanocneHuM nuiyMa 6ap MMHUMATHY HUBO €r3VICTEHIVjaTHUX
HOTpeba TOKOM TPpaKema HOBOT IIOCTIA, jep ce IPeNo3Haje ,/ia ce APYIITBO He MOXe
ocrmobopuTy o6aBese ja CBAKOM CBOM WIAHY FapaHTYje 3a[J0BO/baBarbe OCHOBHMX
norpe6a“?® C 0631poM Ha TO fia je LK/b Ap>KaBe [a COLMjanHo 30puHe CBe CBOje
rpabane, HeOIIXOAHO je 1a UM 00e30eu U offpeheHy BpCTy CUTYPHOCTH IIPUXOJa 3a
BpeMe (IIpuBpeMeHe) He3aloCTIeHOCTH, JOK Cy ¥ HOTPa3y 3a HOBUM 3aIOCTICHEM.
CBe 0BO yKa3syje Ha TO Jia HOpefi Mo0o/bIlIaba CTamkba I10jeMHIIAa Ha TPXKUILITY paja
KpO3 aKTUBHe Mepe, IO/IMTYKA 3al0l/baBama MOipa3yMeBa U MONpaB/bambe Mo-
N0Kaja ocoba Koje cy ocTase 6e3 paJHOT aHIa)KOBamba KPo3 [IaCUBHE Mepe, Koje
MIMajy 3a Wb COLIMjaTHO 30pubaBame TaKBUX aMIa.”

Y macuBHe Mepe IIONUTHKe 3aIIOlIbaBaba IIPEBACXOIHO ce YOpajajy IpaBo Ha
HOBYAHY HAaKHA/[y 3a C/Tyaj He3aII0C/IEHOCTH, Kao 11 [IpaBa Ha 3[paBCTBEHO U IEH3N)-
CKO OCUTYparbe TOKOM IIpMMatba HakHajle. [lojenune gp)xaBe oBa IIpaBa IpOIIUpPYjy
u gpyruM 6eredrruma. Tako, y VIpckoj, KOpUCHMK ITpaBa Ha HOBYaHY HaKHA/y MMa
IpaBo 1 Ha IIaheHy eNeKTpUYHy eHeprujy, IpMpOgHI rac, ropuso nTa.>® Ha oBaj
Ha4VH Jip)kKaBa NOCPeHO noBehaBa CUTYPHOCT IPUXOJIA, jep Cy He3aloC/IeHa NI
ocno6obena (y menoctu nm genmMMuydHo) wiahamwa KOMYHaTHUX YCTyTa.

KoMI/1eKCHOCT OffHOCa CUTYPHOCTY TIPYXOZIA ¥ CUTYPHOCTH 3aIIOC/Ieha OIIefia
ce y TOMe LITO je noTpebHO npoHahu 6ananc usmehy 6eHedura Koje He3armOCIEHO
JINIIe OCTBApYyje U IeroBe aKTUBHOCTY yCMepeHe Ka IIPOHA/IACKY HOBOT 3aIl0C/IeHha.
Kaxo gp>xaBa cripoBOfiyI aKTMBHE U TACHBHE Mepe 3aIl0lbaBatba, K/bYYHO je IIpoHahn
6armanc n3meby oBMX Mepa Kako 61 ce CTMMY/IMCaIa He3alloc/IeHa Inia aa npoHaby
HOBO PaJlHO aHT'AKOBabe, a ICTOBPEMEHO OCUTYpasia KPaTKOPOYHA CUTYPHOCT
npuxopa. OgHOCHO ,,6eHedumje Tpeba ypeanT Tako jga npyxajy (Kparkopo-
YHY) CUTYPHOCT TOKOM IIeprofia Kajja je nuiie 6e3 3aIociema, atm 1a Mopajy outn
IIOBe3aHe C aKTMBHMM MepaMa IIpy)Kara HOMOhK y oTpasu 3a IoC/IoM, Kako 6u
Ce CIIpevnsIo AYTOpOYHO OcCamame Ha OeHeduimje . OBaKBa paBHOTEXA je Heo-
IIXOJHA jep ce JOIUIO 0 3aK/byUKa /ja OB Mepe 4eCTO CTUMY/IMIIY He3aroc/eHe Aa
myXe ocTaHy HeakTyBHU.” Tpeba MMatu y BUAly /ja IIOCTOjU U ONIpaBiaHa 0ojasaH
na kpahe ycrraTe HoBYaHe HakHafe (IIOf YCIIOBOM Jfia nia y MehyBpemeny He Hahy
HOBO 3aII0C/Iee) HETaTUBHO YTUYY Ha €KOHOMUJY, jep Ce Y TPEHYTKY IIpecTaHKa
JICITaTe HOBYaHe HAKHA/JIe IPACTIYHO CMambyje KyloBHa Moh He3aIoc/IeHnx .’

26 b. llyupepuh, o. c., cTp. 38.

27  C.Jamapesuh (2013), o. ¢, cTp. 200-201.

28 E.Keane, o. c., cTp. 319.

29 N. Gundt, ,,The Right to Work, EU Activation Policies and National Unemployment Benefit
Schemes®, European Labour Law Journal, Vol. 5, No. 3-4/2014, cTp. 358.

30 To je moce6HO cy4aj Kop Mame KBaIM(PUKOBAHNX JINIIA, KOja HAa TPXKULITY pajia OCTBapYjy
3apafie Koje Cy HyDKe Off HaKHaJia Koje IIPMMajy Kao HesarocmeHn. Bumre o Tome: B. J. Gavrilovié,
»Problem nezaposlenosti u Srbiji i Jugoslaviji i znacaj aktivne politike trzista rada“, Ekonomski
anali, 6p. 125/1995, ctp. 134.

31 K. L. Carmichael, M. A. Spitzer, ,Employment Security®, Georgia State University Law Review,
Vol. 29, No. 1/2012, cTp. 110-111.
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Jou jenHa crienuduyuHOCT U3Mehy curypHOCTM IpMXOAa M CUTYPHOCTH 3a-
HIOCTIerha OITIefla Ce Y TOMe IITO CY YeCTO MPOIMMCaHa pa3Ha OrpaHNderha Y OIIeRy
kopuirhema IpaBa Ha HOBYaHY HAKHa/[y, KAO OCHOBHOT IIpaBa 13 OCUTypama 3a
CITy4aj He3aloCTIeHOCTH. Tako, Y yIlopeTHOM IpaBy 0OMYHO ce mpeaBuba mocremneHo
CMambethbe HOBYAHOT MI3HOCA TOKOM IIepyofia IPUMamha,* IOK je Y IO3UTUBHOM IIPaBy
Cp6uje mpomnycaH MUHMMAIHY ¥ MaKCUMa/IHU M3HOC KOjyU KOPUCHUK ITpaBa Ha
HOBYaHYy HaKHany Moxe fa mpumin.® Takobe, Tpajame nmpaBa Ha HOBUaHY HaKHAZY y
noMaheM 3aKOHOZIABCTBY 3aBVICY Off AY>KIMHE YIIaTe JOIPUHOCA,* Tako Aa he nuia
Koja cy kpahe ymahuBana gonpuHoce kpahe npuMary HOBYaHy HaKHaZY, Y/Me je 1
JIXOBa CUTYPHOCT IIPUXOJia 32 BpeMe He3aroCIeHOCT Mama. CBe 0BO yKasyje Ha
TO Jla Ce TPEeHYTHA IIOJINTYKA 3aII0lIUbaBatba BIIIIE 3aCHVBA HA aKTVBHUM MepaMa,
Hero Ha IacyBHe 00/IMKe MOAPIIKe TOKOM He3amOC/IeHOCTH.

5. 3AKJbYYAK

CHIypHOCT PYXOfA jecTe OfIMKa U TeMe/b PYHKIMOHATHOT TPXKUILTA PAJia, /v U
TeMeJb 3a CTAOVITHOCT HOjefIVIHIIA VI IIOPOJIVILIE, OXHOCHO ApyIITBa y IermHm. O6e3benn-
TV CTAOVJTHY ¥ IPEABU/BUBY CUTYPHOCT IIPMXOJia He 3Ha4V CAaMO OCUTYPATU OCHOBHY
ersyCTeHIyjy, Beh ZOIpMHOCHU 1 YKYITHOM 0/1arocTamy APYIITBA U jada COLUjaTHy
koxe3ujy. [la 611 ce CUTypHOCT IIPMXOJja O4yBasia y CaBpeMEHOM TPXKMILUTY paja, OT-
pebaH je KOHTMHYMPAH HaTIOp ApyKaBe U Mel)yHapofHMX OpraHu3anyja ¢ jeHe CTpaHe
VI CaMVIX PafiHVIKa U IOCTIOfaBalia C ipyre CTpaHe. Y yCIoBMMa KaJia TPAAMIVIOHA/THA
CUTYPHOCT II0C/Ia TTO/IAKO [IOCTaje M3y3eTaK, Ap>KaBa MOpa MepaMa aKTUBHE [O/INTIKe
3allolUbaBarba OCUTYPaTy OpyKe 1 JIaKIlle IPOHA/IaKebe HOBOT IIOCTIA, Ka0 TPAjHO U
OZIpXXMBO pelerbe. Ocamarbe Ha CYCTeMe COLMjaTHe CUTYPHOCTY KPO3 ITacHBHE Mepe
HIOJIMTHKE 3alIOII/baBaba, Kao 1 Ipyre colpyjaiHe OeHedumje 1 onakimie Mory aa
IpY>ke caMo IIPUBPEMEH ¥ YeCTO He[IOBO/baH HUBO CUTYPHOCTY TIPUXOJA.

Takobe, y BpeMeHy Kafia ip>kaBe TIOKYIIABajy fja YCIIEIIHO OAPXKe PABHOTEXY
usMel)y aKTMBHUX 1 ITACMBHMX Mepa IOJIUTUKE 3aII0II/baBatba, CAMU MTOjeHIN,
YKOJIVIKO KeJle [Ia CadyyBajy CUTYPHOCT IIPUXOJA, MOpajy OUTY cripeMHM Ja ce mpode-
CMOHAJTHO yCaBpIIaBajy 1 Mpuiarohapajy 4eCTUM TEXHOIOUIKYM Y OPraHU3ALVIOHUM
npoMeHama. OHOCHO, IIOjeAMHIIN MOPajy fa YBU/ie 3HaUaj KOHTMHYMPAHOT 06pa-
30Bama I Ia KOPMCTe CBAaKy NPIJINKY 32 aKTMBHO yCaBpIlaBame. Y TOMe KbYIHY
yrory Tpeba fa uma 06pasoBHU CUCTEM, KOjU KPO3 CUCTeMe JO)KMBOTHOT y4erba I
ycaBplIaBama Tpeba ja Mpy>Ku IPUINKY MOjefMHIIMA f1a CTEKHY OHe KOMIIeTeHI1je
Koje Cy pelieBaHTHe 3a CaBpeMeHO TpKuIuTe paja. He cMme ce 3aHeMapuTyt HM yyora
IIOC/IOaBalla, Koju 4ecto capabyjy ¢ ap)kaBHMM MHCTUTYLMjaMa y OPTraHU30Baby
o0yKa pafiHMKa, HApOUYNTO 32 lepINTapHA 3aHMMAbA.

32 B.JIybappa, Ysog y pagHo iipaso, IIpasuu daxynrer YuuBepsurera y beorpany, Beorpap, 2013,
cTp. 523.

33 B.:um 69-70. 3akoHa 0 3al0L/baBalby M OCUTYPalby 3a C/Iy4aj HesanocneHocTu (,Crnyxo6enn
rmacHuk PCY 6p. 36/09, 88/10, 38/15, 113/17, 113/17 - pp. 3akoH u 49/21).

34 B.:uwiaH 72. 3aKOHa O 3aNOLI/baBalY U OCUTYPamby 32 C/TY4aj He3aIOCeHOCTI.
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SPECIFICITY OF THE RELATIONSHIP BETWEEN INCOME
SECURITY AND JOB SECURITY/EMPLOYMENT SECURITY IN
THE CONDITIONS OF THE MODERN LABOR MARKET

Summary

Income security is a fundamental element for ensuring the existential sta-
bility of an individual and refers, first, to the stability and predictability of the
funds that individuals receive for the work they do or through some of the social
security programs. The processes that underlie the modern labor market entail
new challenges for achieving income security. Demonstrating the importance
of income security in the modern labor market, the author in the paper pays
special attention to the relationship between income security and job security/
employment security. The connection between job security and income security
is inseparable, because the right to wages is the fundamental right of an employee
from an employment relationship. The conditions of the modern labor market
make the relationship between income security and employment security multi-
faceted, especially because it is necessary to find a balance between the benefits
that an unemployed person achieves, and his activities aimed at finding new
employment. The conclusion reached by the author indicates that, to maintain
income security in the modern labor market, continuous efforts are needed from
the state, but also from individuals who must be prepared to be active participants
in an educational system based on a lifelong learning and training program.

Keywords: income security, job security, employment security, modern
labor market
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u Perry6mmim Cprickoj (buX),? 6una je BaxkHa u 360r Buiire forabhaja Ha Kojuma je
OWJIO peun 0 TeMU KOjy >Ke/IMMO Jja OTBOPMMO OBUM PaJIOM, a TO je cBe delllhe nuTame
TpaHCHAIMOHA/IN3alMje pelllaBamba PaHIX CIOpOoBa 1 ycKIahuBame Ipakce MUPHOT
pelllaBarma paJHUX CIIOPOBA Y pasANYNUTUM CUTYaljaMa ¥ PasINnduTUM Sp>KaBaMa.

Ha o6enexaBamy 20 TrofyiHa MIPHOT pelllaBaiba paHUX CIopoBa y Perry6muun
Cp6uju OKymImIu cMo CTpy4rake 13 BUILe eBPOIICKMX 3eMasba Kao mTo cy I1IBencka,
[Imanuja, Ilopryran, [puka, Vipcka, byrapcka, benruja, kao u n3 semasba permona,
Lipue Iope, Peny6mmke Cpricke, Makenonnje u Anbanuje. To je 6mma nmpunnka y
K0jOj ce IMCKYTOBaJIo 0 mpeMolthaBamy jada: KAKO MUpemeM U IIOCPeJOBabeM
TpaHcopMuCcaTu AMHAMMKY PaJjHUX cllopoBa Ha bankany n y EBpornckoj yHujum.
Tom nmpunmMkoM cMo MMasy pa3sMeHY 3Hakba YWIAHOBA MPEXe MHCTUTYIIMja 32 MUPHO
pelaBame pagHMX criopoBa 3anagHor bankana n EBporncke yamje. Takobe, 61mo
je M OTBOpEHO IojieMycambe Ha TeMy yHarpehemwa MehyHapogHux maprHepcTaBa
3a e(pMKaCHO pelllaBame pajHMUX coposa. Ha ckymy ce roBOpMIO 0 pasinanTum
IIpaKcaMa MMPHOT pellaBaiba PaJJHMX CIIOPOBA Y OBMM 3€M/baMa U FbUXOBUM JIC-
KycTtBuMa. CycpeT CBUX IIPEACTaBHMKA Te/la 32 MUPHO pellaBamhe paJjHUX CIIOPOBa
je 6110 Ipy/IMKa U HOBOJ, fla Ce OTBOPEe MHOTA IINTalba O CAIMYHOCTUMA U pas3IMKaMa
y MeXaHM3MMMa 3a MUPHO pelllaBaibe PajIHNX CIIOPOBA, Y OBUM Pa3INIUTUM Jp-
»KaBaMa. Tema CIMYHOCTM M pas/IMKa y MOCTYMambMMa Te/la 32 MUPHO pelllaBame
PaJHMX CIIOPOBa aKTYye/Ha je Beh myske BpeMe yIpaBo 13 pasiora MHTepHAIVOHA-
nusanyje, ro6anusanyje ¥ KOMIJIEKCHOCTY KOje CIIOPOBH Y CBETY paja obujajy
y MoziepHO BpeMe. CBe HaBeJleHO je akTye/Ho He camo y fomahoj, Beh u y meby-
HapOJIHOj jABHOCTI.

Horabaj rmo6anHor kapakTepa je opraHusosana MehynapogHa opranusanuja
panay JKenesu ox 17. no 21. pebpyapa 2025. ronyHe Kao ,, [ pUnapTUTHN TeXHUIKN
cacTaHaK O IPUCTYIIY pajHOj IpaBay 3a cBe — IIpeBeHnuju u pemasamwy pajiHUX
criopoBa“. OBaj forabaj nMao je 3a /b ja CTaBY aKIeHAT HA YMIHEHNITY J1a TIPUCTYII
PagHOj U COIMjaTHOj IpaBAy Y OKBUPY MaHfaTa MebyHaponHe opranmusanuje
pajia o CYIITVHCKOT je 3Hayaja 3a yHampebheme JOCTOjaHCTBEHOT pajia ¥ JfoOpor
yIIpaB/bama, UITO je 0CeOHO BaXXHO Y MeyHapogHUM paJHUM CTaHJapANMa 1
pesonmynujama 1 3aKbydnuma Mebhynaponse oprannsanuje paja.

V moxpa HajBakHUju forab)aj Ha KoMe ce I0/IeMIICcaTo Ha TeMY TPaHCHALO-
Ha/IM3allje paJjHUX CIOPOBA M Ha4MHA IJIXOBOT pelllaBamba Jecho ce y 6erjckom
rpazny JlyBeny y opranusanuju EBporcke komucuje kao KoH(pepeHIja Iof, Hasu-
BOM ,,Mebyco6HO y4erme 0 IpeBeHTUBHOj U KYPaTMBHOj MeAVjaLijii / MUPEmY Y
KOJIEKTVBHMM PaJHMM CIIOPOBMMA: pa3MeHa HAl[MIOHA/IHMX IIPAKCY U Pa3MUIIbakbe
0 TpaHCHAIMOHA/MHOj AuMeH3uju” of 10. mo 11. jyma 2025. ropuHe.

U pelllaBarbe PaIHMUX CIIOPOBA, Koja je omp>kaHa 4. Mapta 2025. rogyHe. OBaj morahaj okymmo je
CTpy4IbaKe U3 00IaCTY PaJ{HOT IIPaBa, COLMjaIHOT Mjaiora M Mefjyjaliyje, Kao U IpefCTaBHIKe
COLMja/IHUX TApTHepa 1 MHCTUTYLMja, KOjU CY, 3ajeSHO ca PenyO/myKoM areHIjoM 3a MUPHO
pelllaBame pajHUX CIIOPOBa, 00ENIeXIIIN IBe JelleHnje pajia MHCTUTYLje.

2 AreHnuja 3a MUPHO pjelIaBambe pafgHux cnoposa lpue Tope je nouena c pagom 2010. rogune
Kao 11 JY AreHluja 3a MUPHO pjelllaBarbe paJHuX croposa Perry6mke Cpricke u obenexxaBajy
15 roguHa cBor paja y Tekyhoj roguum.
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Kao akTuBHMM y4yecHUIIMMA Ha CBUM HaBefeHNM jjorahajuma, /b HaM je fa Ha
CTpaHMI]aMa IIpeJ] HaMa Hay4YHY ¥ CTPYYHY jaBHOCT yIIO3HAMO Ca Haj3sHA4ajHUjUM
3aK/bYUIIIMa HaBe[leHUX CKYIIOBA, /I 11 1a OTBOPYMMO HeKa Off aKTYe/THIX IINTAba O
KOjyIMa Ce IOJIEMICAJIO ¥ Tpo6aMo 1 1a 1aMO HeKe Off MOryhyx ofroBopa 1 Haumx
Bubema a/pux Kperama.

2. TEOPUJA, HOPMATVBHE OCHOBE, ITPAKCA
N KIbYYHU N3A30BU

CropoBu Ccy CTBapHOCT Ha BUIIIe HUBOA Y PaJHOM OKpY>Kewy, n3Meby moje-
IMHAalA, TYMOBA, TPyIa 1 opranusanyja. To je AMHAMIYAH NIPOLleC MHTepaKIIMje
KOjJ HacTaje Kajia IojefyiHIIV UM TPyIle yode CYyIPOTCTaB/beHe LIN/beBe, OCKYIHE
pecypce UM oMeTame y IOCTU3aby CBOjUX LIM/beBa U pearyjy eMolMOHaIHoO,
KOTHUTVBHO ¥ IIOHAIIAjHO.’

KonextusHy pajay ciopoy GpOKycHpaHM Cy Ha OfHOCe n3Mehy MeHalIMeHTa
U rpyma 3anocneHux. JlebuHunuja pagHor cuopa kojy kopuctu Mebynaponna
opranusayja paga (MOP) y cymtuHu ce OZHOCHK Ha jejaH TUII OFHOCA Y OKBUPY
opraHmsanyja: ogHoc usMely nocnonasua u 3anocieHor. TakBy KOHQIMKTI MOTY
ce II0jaBUTH Ha pas/IMINTUM HMBOVMA YHYTap OpTaHu3allja, a/ii ¥ Ha CEKTOPCKOM,
HAI[MOHAJTHOM ¥ TPAaHCHAIIMOHATHOM HUBOY.*

OpraHusamyoHa CTBapHOCT 00yXBaTa 1 MHOTe ipyre oOnyKe KoHpIuKara
Ha paJJHOM MecCTY, oty T Mehy/pynckux kondnukara usmeby konera, ykpydyjyhn
U OHE Ha Pas/IMIUTHM XUjepapXMjcCKUM HUBOUMA. VIIak, 0B KOHQIMKTY HUCY
KOJIEKTVBHIU, YaK ¥ KaJia YK/by4yjy IpeTIocTaBbeHe 1 noppebene. [Ipenmern
CIIOperba HICY KOJIEKTUBHE IIPUPOJie M OOMYHO Ce PelllaBajy y CKIafy ca MHTePHUM
IpaBWIMMa OpraHusanuje.’

VnTepBeHIuja Tpehe cTpaHe je Of CYIITMHCKOT 3HayYaja 3a yIpaB/bambe KoJe-
KTVBHUM KOHQMMKTUIMA. MebhyTum, TepMuHOIOrja Koja ce KOPMUCTH 32 OIINC OBa-
KBMX MHTEepBeHIIMja Bapypa 3HATHO Y PA3/IMUUTIM €BPOIICKIM 3eM/baMa U CUCTe-
MUMa Mefiujanuje. Vako ce TepMuHM (110)MMpeme i IIOCPENOBatbe YeCTO KOPYCTE
Kao CMHOHMMI Y MeDyHapoJHOj CTPY4HOj TuTepaTypu, HocToje oxpehene pasnuke
y HaIIIOHATHUM pery/laTuBaMa KOJIeKTUBHIX KOH(IMKaTa. ©

[Tomupeme ce fepuHMIIE K0 ,IIpakca Kopuinhema ycayra HeyTpanHe Tpehe
CTpaHe y CIIOpY, KaKo Ou ce IOMOIVIO CTpaHaMa y CIOpY [a yMame pasiuke u joby
JIo criopasyMHoOT pelrema .’ IlocpenoBame ce, y mupeM CMUCTY, flepMHNUIIE Ko

3  C.K. W. De Dreu, M. J. Gelfand, The Psychology of Conflict and Conflict Management in
Organizations, Lawrence Erlbaum Associates, New York, 2008, ctp. 4.

4  International Labour Office, Collective Dispute Resolution through Conciliation, Mediation
and Arbitration, Geneva, 2007, ctp. 3.

5  C.A. Costantino, C. S. Merchant, Designing Conflict Management Systems: A Guide to Creating
Productive and Healthy Organizations, Jossey-Bass, San Francisco, 1996, ctp. 45.

6 K. Foley, M. Cronin, Professional Conciliation in Collective Labour Disputes, International Labour
Organization, Geneva, 2015.

7 J. A. Wall, ,Mediation Research: A Current Review*, Negotiation Journal, 2012, ctp. 217-244.
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»0110 Koja Tpeha cTpaHa Koja oMa)ke CTpaHaMa Jia CIpede ecKasalyjy KOHQIIKTa,
OKOHUYajy ra u nmponahy nperosapauko pemreme”®

Ynpkoc cim4HOCTUMA Y AeuHNIMjaMa, TIOCTOje 3HaYajHe pas/InKe y TepMI-
HOJIOTHMjY KOja ce KOPYCTY Y HALlMOHATHUM peryaTuBama gpxana. [loMupeme ce
06MYHO cXBaTa Kao HehopMasIaH IpoLeC Y KOjeM ce CTpaHe Y KOHMINKTY aHTaxY]y
y BohenoM aujanory. [TocpenoBame je popManHMju IpoLIeC, a MEAVjaTOPU UTPajy
aKTVMBHUjY Y/IOTY — IOHEKaJl YaK U eBalyaTUBHY — U J1ajy IIpeMIore.

OBaj paj je IpBEHCTBEHO yCMepeH Ha MUTabe KaKo Ou mocpegHnuyu Tpebano
fia IOCTYIAjy Y pPafiHUM CIIOpOBYMMa MMajyhul y BUy IIMpe peryaTopHe acleKTe
koju omoryhaBajy kopuirheme Mupema, Mefujalyje, apouTpaxe Kao epuKacHOr
aJlaTa 3a pelraBambe KOHQIMKaTa.

Y Ty cBpxYy, Ppokycupahemo ce Ha pasmunte cucteMe y EBponu u cremneH miu-
xoBe 06poBo/pHOCTY WK 06aBesHOCTH. OBa pas/iKa je BaKHa jep HaM yKasyje
KO MO)Ke OMTHM n3abpaH 3a IOCPeHMKA U JIa JIV je MMPHO pelllaBarbe JOCTYITHO Kao
aJITepHATUBA CY[CKOM ITOCTYIIKY.

Jla 6ucmo npenTuduxosanu MoryhHocT 3a yHanpehemwe npucTyma Mupemna,
HEOIIXO/IHO je aHa/IM3MpaTy KOJIeKTUBHE KOHINKTE KPO3 TeOpUjy KOH(IINKTA,
npasehy pasnnky nsMehy H1BOa MHTeH3UTeTa KOHQINKTA, BpCTa KOHPIMKATA U
IICYIXOJIOLIKMX IpucTpacHocTi. Ha ocHOBy Te aHanmse Moryhe je npeHTnuKoBaTI
eduxacHe o6muKe MHTepBeHIUje Tpehe cTpaHe y pasmMunTIIM CUCTEMIMA Mefja-
nyje y EBpomny, y 3aBUCHOCTH Off MHTEH3UTeTa KOHQ/INKTA.

KorexTBHY CIIOPOBM Cy CBE CIIOXKEHUjI M Y TPAHCHAI[MIOHATHOM KOHTEKCTY,
KOjUMa Cy PaJHUIV U3 PAa3IMINTUX 3eMasba orohenn. Pasmmke y mpaBHUM cuc-
TeMUMa, CTPYKTypaMa CMH/IMKATa U KyITypaMa COLMjaTHOT AMjajIoTa CTBApajy
HEeNM3BECHOCT U PpparMeHTaIujy, ITO IITETH Of0paHM PaJJHNYKUX IIpaBa Kajia
KOMIIaHUje peopraHu3yjy, 3aTBapajy HOfpy>KHIIIe UIN ayTCOPCYjy ycryre.’

Y TpaHCHAI[MOHATHUM KOJIEKTUBHIM CIIOPOBUMA, OfHOCU Mohm n3mel)y kom-
IaHMja ¥ CMH/VIKaTa 3HATHO ce Memajy. [IpBo, 6ynyhu a koMnaHmje foHOCE OfTyKe
Ha I7I00a/IHOM HMBOY, BaH HaJIeXHOCTY HALMOHATHUX NHCTUTYLINja, IIperopapa-
9yKa MON CMH/VKATA je APACTUYHO CMameHa. JIpyro, dparMeHTanmja CMHANKAIHE

8 P Elgoibar, M. Euwema, L. Munduate, Conflict Management, Oxford Research Encyclopedia of
Psychology, Oxford University Press, 2017.

9  Hepasan mpumep je pectpykrypupame koMmnanuje Elektrolux 2023. roguHe, koje je moppa-
3yMeBaJo 3aTBapame Qabpuka y Vicrounoj EBporu u oTiymrama Ha Bullle ToKaluja 6e3
[IpeTXOIHe KOOpAMHaLyje usMehy mpefcTaBHMKa pajHMKa U3 pasINIUTUX 3eMaspa. Y 2023.
rogyHu Kommnanyja Electrolux je o6jaBuia nmmaHoBe 3a 3aTBapame MIPOM3BOLHOL IIOTOHA Y
Hujupenxasu y Mabapckoj, mTo je moseno o ryburtka oko 650 pagaux Mecra. OBa omyka je
moHeTa 63 IpeTXofHe KOOPAMHAIMje ca IPeCTaBHMIMMA PaJHUKA U3 Pas3ININTIX 3eMasba 1
TO je M3a3Ba/I0 3HaYajHe HALIETOCTY M IIPOTeCTe CUHANKaTa. Takobhe, KoMIIaHyja je mnaHmpana
TofaTHE OTKa3e y APYTUM €BPOIICKMM 3eM/baMa, Kao ITo je VTanuja, e je 3aTBOpeH IOToH y
Conapy. IInannpano je ornymrame oko 3.000 pagauka y EBponu. OBa pecTpyKTypupama cy
M3a3BaJia 3HaYajHe COLMjaJIHe M PaJiHE HAIIETOCTI, jep HUCY II0CTOjajie IPETXOMHE KOHCYTalyje
ca CUHJMKATHMMa, ILITO je JOBEJIO 10 ONTY>KOM 3a Kpllierbe IIpaBa PajiHMKa I JIOLIe YIIPAB/babe
npomMeHama. BupeTn Bumie Ha: https://www.reuters.com/article/us-electrolux-hungary-
idUSKBN2A10F0, 30. 8. 2025.
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perpeseHTanyje (JT0KaxHe, HAI[VIOHATHE VI €BPOIICKe) OTeXaBa KOOpAMHALjY Mehy
UM Y pasIMINTIM 00/1aCTUMA, TIONYT je3UKa, KyAType min nerutumurera. Tpehe,
IOK je pafiHO NPaBO yIJITaBHOM HAIllVIOHA/THO, JOHOIIEhe KOPIIOPAaTMBHIUX OfITYKa je
TPaHCHAIIMOHAJIHO, IITO KOMIIIMKYje IIPEeroBapadyky ¥ 3aKOHOIaBHU OKBUP.

EBpormncka yHuja je IpoMOBlMCaja perylaTopHe OKBMPE 3a pellaBaibe OBUX
cutyanuja kopuctehu BaHCyICcKe MeXaHM3Me Kao IITO Cy IOCpefioBambe 3a yIIpa-
B/bambe criopoBuMa. Iupekrusa (EY) 2019/1023 nmopcTude gpkaBe WwiaHuUIe fa
IIPOMOBUIIY Me/IMjaLiyjy, IOMUPEE U OMaKIIaHe IIPErOBOPe Kao ajiaTe 3a paHy
pecTpyKTypaiujy, moce6Ho mpe noyeTka GOpMaTHNUX IIOCTYIIaKa MHCOIBEHTHO-
ctn. Takobe, wranoM 25 1mo3uBa Ha afieKBaTHY 0OyKY ITOCPEeIHMKA M CTPYYHbaKa
3a pectpykrypupame'’. Takobhe, Perynarusa (EY) 848/2015 o npekorpaHnIHUM
MOCTYIIMMA MHCONIBEHTHOCTH He Peryauile eKCIUIMLUTHO Meayjanujy. YMecTo
Tora, (POKycmpa ce Ha CyACKY capajiiy, nogctuayhn HepopmanHe foroBope mim
IpoToKosie u3Mel)y MHCONBEHTHMX IIpaKTUyapa u cyfosa.'! Vako oBu akTu Mory
OJIaKILATV KOOPAMHAL]Y, ONIITI YTHCAK j€ A HeOCTaje MHCTUTYLMOHAI3alyja
Me[iMjalyje y TPaHCHAIIMOHAIHUM PECTPYKTyPUPabMa PajIHe CHAre.

Jla 61 ce pemaBany KOHQIMKTY HAa TPAaHCHALIVIOHATHOM HUBOY, He MOXe ce
3aHEMapUTV COUMOKYNTYPHA AVIMEH3Mja. ¥ 3aIIaJHOEBPOIICKIM 3eM/baMa II0CTOje
CHa)XHM VHCTUTYIVIOHA/THM MEXaHU3MU He caMo 300T IpaBHe Tpaauuuje, seh n
36or notpebe fja ce yIpas/ba pagHUM CIIOPOBMMA Y KOHTEKCTHMMA Ca BUCOKOM
CUH/IMKa/IHOM TYCTMHOM M HYCKUM KallalJUTeTVMa yHYTpallber yIpaB/bama. Y
sem/baMa Kao mto cy llInanuja, [puka u [lopTyrai, jasame cucreMa Menujanuje
OCUTYPaJIO je CTabMIHOCT pagHuX ofHoca. OBO KOMIIApaTMBHO MCTPaKMBakbe
WIYCTPYje KaKo ce KOH(IMKTY MOTY pelllaBaTyl U Ha TPAHCHAI[MIOHA/THOM HUBOY.
C 063upom Ha PpparMeHTHPAHOCT CUHAMKATIHE Pellpe3eHTallyje ¥ OACYCTBO KOOP/-
HJICAaHVX IIPErOBapaYKIX OKBYIPA, HOCTOj| IOTPpeba Aa ce 0javajy LeHTpaln30BaHN
VHCTUTYLMOHA/THU MeXaHM3MM 3a IIPeroBope 1 Mefujaumu;jy.'

Kapa je ped 0 KONEKTMBHMM NIPEroBOpMMa, EBpONICKM pafiHMYKI CaBeTH 3a-
MMIUbEHM Cy KaO MHCTUTYLIMOHA/IHY a71aT KOj/ rapaHTyje IpaBo pajHMKa Ha
nHpOpMICamke 1 KOHCY/ITallMje Y MyITHHAIVOHATHIM KOMIIaHMjaMa Koje IOCTYjy
y Bullle Ap>kaBa wiannna.'> Mehyrum, npema usseurajy Eurofound-a us 2022.
rogvHe, epUKacHOCT OBMX CaBeTa je orpaHmdeHa us cnefehux pasnora: KynirypHa

10 [Oupextusa (EY) 2019/1023 EBponckor mapnamenTa u Casera of 20. jyHa 2019. rofyuHe ogHOCK
Ce Ha IIPEBEHTVBHE OKBYIPE PeCTPYKTYpuUpama, OTIYLITakbe Jyra U FUCKBaIMdUKaLyje, Kao
u Mepe 3a noehame e(pMKaCHOCTI IOCTYIIAKA KOj)1 Ce OHOCE HA PeCTPYKTYpUpabe, CTeqaj 1
oTIyIITame Ayra, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L1023,
30. 8. 2025.

11  B. gupexTuBy Ha: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A 32015R0848,
30. 8. 2025.

12 C.L.Ibsen, ,Conciliation, mediation and arbitration in collective bargaining in Western Europe:
In search of control®, European Journal of Industrial Relations, Vol. 27, No. 1/2021, ctp. 23-39.

13 JIupextusa (EY) 2009/38/EC Espornckor mapramenra u Casera of 6. Maja 2009. roaute ofHOCK
Ce Ha yCIIOCTaB/babe EBPOIICKOT caBeTa pafjHIKa WIN [IOCTYIIKA y peaysehuma u rpynmama
mpenyseha Ha HUBOY 3ajemHMIIe pagy MHPOPMICatba I KOHCYITOBaba 3all0CTIeHNX. B, Ha:
https://eur-lex.europa.eu/eli/dir/2009/38/0j/eng?utm_source=chatgpt.com, 30. 8. 2025.
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Y MUHCTUTYLMOHA/THA PAa3HOMMKOCT NPEeCTaBHIKA CMH/MKATa; HEJOCTATaK OB/Ia-
mhema 3a TOHOILIEHE OIJIYKA; U YMCTO KOHCY/ITATMBHA IIPUPOJA IbUXOBE YJIOTe.
HeomnxopHo je yHanpenyty oBnanthema v pyHkumje EBponckux pagHUYKNX caBeTa
Kako 61 Moriu epMKacHO yIpas/baTy KOoH(pMMKTIMa.

Kapa je peu o cucreMuma pemaBama CIIOpOBa, Ap)KaBe Yianune EY neje-
nHako npumemnyjy Jupextusy (EY) 2019/1023 y morneny npoduna Menujatopa,
obyke n ¢pynkuuja. [Jok Hemauka 3axTeBa Bucoke kBanudukalyje 3a o0aBbarbe
oBe yiore, [llmannju HeZOCTAjy jeAMHCTBEHN 3aXTE€BU Y CTAOVMTHY KpUTEPUjyMI
00yKe ¥ UCTHYeE fIa je KpeAMOWINTET MefyjaTopa AMPEKTHO IIOBE3aH Ca HheroBOM
He3aBJICHOLINY, MICKYCTBOM M MHCTUTYIVIOHATHAM IpM3HameM. Takolhe Hamommme
na EY TpenyTHO Hema 3ajefHMYKM MeXaHM3aM 3a cepTuduKaImjy oBuX rapaHiuja
y IpeKOrpaHNYHUM KOHTeKCTUMa. Hamasbe, yrosopasa ma HallMOHaIHY CUCTEMU
MeJVijanje II0Ka3yjy HU3aK HMBO yroTpebe 1 epUKacCHOCTHU Y OICYCTBY MIHI-
MaJIHMX CTaHJap/ia KBa/UTeTa, HAPOUYUTO y IIPOLeCHMa PeCTPYKTypupamba Koju
YK/bY4yjy BUILE jypUCAMKIUja.

[la 61 ce HaBeIleHO IIPeBA3NIIIIO, HEOIIXOAHE Cy Oap IBe Mepe: a) pa3Boj eBPOII-
CKMX CUCTeMa Mefyjalyje 3a TpaHCHALMOHa/IHe KOHQJIVKTe, 10 y30py Ha JielieH-
Tpa/ln30BaHe MOJieie TIOIY T LITIAHCKOT; U 6) YCIIOCTaB/babe MUHMMATHIX 3aXTeBa
3a 00YKY U eBpOIICKe aKpeluTalije 3a MeiujaTope KOjy YUeCTBY]Y Y KOTeKTUBHIM
KOHMMKTMMA. '

Ose f1Be Mepe 611 ycriocTaBuIIe 3ajeTHITYKe KpUTepyjyMe IpodecoHanm3sanyje,
Ojadasie MHCTUTYIMOHAHY KOOPAVHALIN}Y U YHAIIpeayTe eUKaCHOCT MeXaHn3aMa
3a pelraBame KoH(uKata mypom EY.

Ha xpajy, HeoIIxoHO je MHTeTpMUcaTH KyITYpHe acleKkTe y 00yke ¥ KOMIIe-
TeHI[Yje TOCPEeIHNUKA, C 003MPOM Ha BENMKY KYITYPHY Pa3HONMMKOCT KOja IIOCTOjI
KaKO IIMPOM CBeTa, Tako 1 yHyTap Espone.

MupHO pelaBame paJHUX CIIOPOBA Y €BPOICKO] 1 Mel)yHapogHOj mpakcu
TeMe/bM Ce Ha HEKOMMKO K/bYYHMX U3BOPa:

- KOHBeHIMje u npenopyke Mebhynapopte opranusanuje paga (MOP), koje
IIOCTaBJ/bajy OCHOBHE CTaHJap/ie y IIOIJIefly IIpaBa Ha y/Ipy>KUBabe, Koje-
KTMBHOT IIPETOBaparba ¥ MeXaHM3aMa 3a pelllaBarbe CIIopoBa;'’

- npaBo EBporicke yHumje, Koje JupeKTrBama I CyJCKoM npakcom EBpornckor
CyZa IpaBjie CBe BUIIe yTHU4e Ha OO/IMKOBabe HallMOHATHIX CUCTeMa;'®

14 MWssemuraj Eurofound-a nox HasusoM ,Challenges and solutions: Case studies on European
Works Councils® n3 2022. ropyuse ncTude HeKe Off K/bYYHMX 13a30Ba Ca KOjuMa Ce CyodaBajy
EBporckn caBetu pafHyka. Bupetn Buie Ha: https://www.eurofound.europa.eu/en/publications/
all/challenges-and-solutions-case-studies-european-works-councils?utm_source=chatgpt.com,
30. 8.2025.

15 K. Barriga, The Harmonization of Insolvency Mediation in the EU: A Brief Comparative Analysis,
Rivista Internazionale di Diritto del’Economia e dell'Impresa, 2024, ctp. 6-8.

16  Ibid., cTp. 6-8.

17 A. Muragusosuh, ,,OcHoBHe KoHBeHIuje MehyHapopHe oprannsanuje paga‘, PagHo u coyujanto
iipaso, 6p. 2/2020, cTp. 261-296.

18 C. Jamapesuh, ,,3amTnra jegHaKocTy 3anocnennx y sokymentuma EY u Cp6uje”, Pagro u
coyujanto apaso, ctp. 6p. 1/2006, ctp. 171.
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— HAIVIOHA/IHM 3aKOHU ¥ MHCTUTYLMj€, KOjU Y PasINIUTHM JIp>KaBaMa IIOKa-
3yjy 3Ha4ajHe pasauKe — Of CIIel[MjaIu30BaHNX areHIyja, IPeKo MHCTUTYTa
COIIMjaTHO-eKOHOMCKIX CaBeTa, IO PA3INYNTUX apOUTPAKHUX U Mefiuja-
TOPCKIUX Tena."”

Tpancranmonanmmsanmja ce ofBMja Kpo3 mporiece MehycobHor ycarmanraBama
¥l KOOpAMHALNje, TO oce6HO KoOuja Ha 3Ha4ajy y okBuUpY EBpoIicke yHIje, ann
u Kpo3 MelyHapoznHe npojexTe TeXHUUYKe capafiibe Koje nmoxgpxkasa MOP. ¥V tom
KOHTEKCTY jaB/bajy ce ¥ HOBY OOJIVIIV IHCTUTYL[MIOHA/THOT IIOBe3Bamba — Off 3ajefl-
HMYKUX Te/Ia 3a pelllaBambe CIIOPOBa y TPAHCHALMOHA/THUM KOPIIOpalijaMa, 10
MpexXa Hal[IOHA/THNX MHCTUTYILUja Koje capabyjy y IpeKorpaHIYHIM CITy4ajeBUuMa.

Y npakcu ce Beh Mory younTy 6pojHu 13a30BU 1 AMIeMe, O KOjIMa je Ha
CTpaHMIJaMa HallleT Yyacomyca OuIo 1 paHuje peui, a HaBeurheMo Heke Off BUX:

- MUTpaluje pajjHe CHare — MopacT 6poja CTpaHNX paJHMKA y HAI[IOHATHUM
€KOHOMMjaMa JJOBOJIM JJO CUTYallMja y KOjMMa MEXaHM3MMU 32 PelllaBabe CII0-
pOBa MOpajy y3eTn y 003up pasmrduTe jesuke, KyIType U IpaBHe Tpaauiyje;™

- TPaHCHALMOHA/IHE KOpIIOpalje — Je/IoBambe I0C/I0/laBalla KOju IOCIyjy ¥
BUIIIE Ip>KaBa 3aXTeBa KOOPAVMHIUCAH IPYCTYI PelllaBamby CIOPOBa, KaKo 6u
ce 30€er/M pa3IMYUTY CTAHAAPIY TPeTMaHa pPafHMKa;>!

— PasnMYMUTH HAIMOHATHY CUCTEMN — ip>KaBe ynanune EY, anu u one BaH me,
IpUMEbYjy Bp/IO Pa3mINTe MOJielie MHCTUTYIVIOHATHOT ypehema MupHor
pelllaBarba CIIOPOBA, LITO OTeXXaBa YCIOCTaB/balbe jeANHCTBEHNX CTaHAap/a;>

— OTPaHMYEHM KaALMTETV HALMOHATHUX MHCTUTYIja — Y TOjeUHUAM JIp-
»KaBaMa MHCTUTYLMje Koje ce 6aBe MUPHUM pelllaBabeM CIIOPOBa jOII YBeK
HIICY JOBO/BHO OjayaHe, ITO CTBapa pusuK a Hehe Mohu ma mpate 3axrese
TpaHCHAI[MOHATHYX ITpoleca.”

3. PA3JIMYUNTHU CYICTEMU PEIITABAIbHA
PAITHVIX CIIOPOBA YV EBPOIIN

CucreMn penraBama pajHUX clioposa y EBponu ce mpuInyHo pasiukyjy u 'y
JIMTEpATypu MOCTOje YeTVpyu npeosnabyjyha mHCTUTYLIMOHAaTHA MOJie/a HOCpeno-
Bama y paJiHUM criopoBuMa.** OBJie IPBEHCTBEHO MMUCIMIMO Ha KOJIEKTMBHE pajiHe
CIIOpoBe jep ce oHM Y BehyHM Ip>kaBa ITOfipa3syMeBajy ¥ CMaTpajy 3a BasKHMUje Off MHAU-
BUyanHMX. PelraBame MHAVBUIyaTHNX PaIHMX CIIOPOBA je jOII XeTeporeHuje, Tako

19 . JTasosuh, ,MupHO pelraBarme pafHUX CIIOpPOBa: aKTye/IHa IIPAaKca U eMIMPHjCKY TOKa3aTe/bi
3a yHanpebeme cucrema®, PagHo u coyujanto tipaso, 6p. 2/2022, ctp. 163,

20 B. Yppapesuh, ,,AHanm3a OCHOBHUX y3pOKa MUTpaluje pafgHe cHare y Pemry6mumy Cpoujn’,
Pagno u coyujanno tipaso, 6p. 2/2019, ctp. 15,

21  Ibid., ctp. 15-28,

22 W.Jlasosuh, o. c., cTp. 163-182.

23 Ibid.

24 M. Euwema, E J. Medina, A. B. Garcia, E. Romero Pender, Mediation in Collective Labor Conflicts,
Springer, Cham, 2019, ctp. 227.
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na hemo ce y 1a/b0j aHa/MM3M CKOL[EHTPMCATH IPBEHCTBEHO Ha MMPHO pelllaBaibe
KONIEKTMBHMX PaJJHMX CIIOpOBa. [lakie, Mofienu pellaBama pajHuX ClIopoBa ce pa-
3/IMKYjy 11O CBOM PETryIaTOPHOM OKBUPY, Y/IO3Y COLMja/THUX IIAPTHEPA U OfIpakaBajy
HallMOHa/IHe Tpafiniiyije MHAYCTpUjcKux ofHoca. Mopenu Takohe oppebyjy ko cy
MeJVIjaTop Y TIOjeVIHaYHUM CITy4ajeBUMa U CTEIIeH HbUXOBOT PO ecroHaIn3Ma.
Tu Mopienu ce, faKjie Ha OCHOBY JIMTEPATYpPe, MOTY IOJENUTHA Ha el eHTPaIn30-
BaHM, MEIIOBUTY, IPOQECHOHATHY U IparMaTIHn Mofen. Vsnoxuhemo rmaBHa
obenexja CBaKkor of BbUX.”

JeLeHTpanM30BaHM MOJEN KapaKTepyllle IMAHCKYU CYCTeM ¥ KOMOMHYje je-
JIVHCTBEHY ITOCPENHMYKY CUCTEM 32 KOJIEKTMBHE CIIOPOBE Ha HALIMIOHATHOM HUBOY
O/IIYEH y Telly 3a MUPHO pelllaBaibe crioposa Cry>k0y 3a Meiujanujy u apouTpaxy
(Servicio Interconfederal de Mediacion y Arbitraje - SIMA) ca pasmuntum Menuja-
IVIOHMM CHCTEMIMA Y ayTOHOMHUM PermoHumMa sembe. OBU MeMjalliOHN CUCTEMU
CY YCIIOCTaB/beHNU TPUIIAPTUTHUM CIIOPa3yMuMa (CMHAMKATY, IIOCTTOAABLI 1 Jip-
XKaBa), a MefujaTopy 0OMYHO nMajy craryc ponpganuja. I[locpeganyxn npouecn ce
Hajuerhe Bojie IIPeKO 3ajeTHNYKIX KOMICHja CACTaB/beHMX Off IPefiCTaBHUKA CUH-
IVIKaTa U MOCTIOAaBalla, Y/Me Ce HaIIallaBa OMIapTUTHY 1 CApaHUYKY IIPUCTYIL*

MenroBUTy MHCTUTYIVMOHAIHY VI OMIIAPTUTHI MOZEJL, KOjM je IpyUCyTaH y ben-
ruju, Janckoj u [lIBenckoj, KOMOVMHYje MHCTUTYIMIOHAIHY CTPYKTYPY Ca aKTUBHUM
ydenrheM CMHAMKaTa ¥ OpraHm3alja nocuofasaa. Meaujarope MMeHyje gp>KaBHa
YIIpaBa, a1 Cy OHM OOMYHO ITOBE3aHU Ca je[[HIM Off COLMjaTHUX NTapTHepa, KaKo
61 ce 06e36enya IETUTUMHOCT U IIPUXBaTambe Off CTPaHe OBUX OpraHusanuja.”’

[TpodecnonannsoBanu MOfer, KOji ce IpuMemyje y XomaHauju, AycTpuju u
Hemauxoj, rjie ce CTpy4YHOCT 1 HE3aBMCHOCT IIOCPENHMKA CTaB/bajy UCIIPE], BbUIXOBE
MPpUNALHOCTY COLMja/IHNM ITapTHEPUMA. Y OBOM CUCTEMY, MEJUjaTOPU Ce€ MMEHY]Y
Ha OCHOBY CBOjMX TeXHMYKMX KBa/MpyKaLuja ¥ UICKyCTBA Y Mefujaruju.”

ITparmaTudny mMogen npucyTas je y Yjenumwenom Kpamescrsy, Vpckoj, Cp-
6uju, LipHoj Topu, Penry6mum Cprickoj, rie GyHKIMOHNIIE Y3 MHCTUTYLMOHATTHY
perynanujy, koja je MuHNManHa. [locpenoBame je ;OOPOBOJBHO, a yCIIyTe MPY>Kajy
CIlelujanm3oBaHe areHnyje, kao mro je Advisory, Conciliation and Arbitration
Service (ACAS) wnm Hamra Arernuja (PAMPPC). OBaj mopen Harnmamasa ¢ie-
KCMOVWTHOCT, IPAaKTUYHEe pe3y/ITaTe U MPUIATOI/bUBOCT, CTaB/bajyhy y IpBY IJI1aH
KOHCEH3YC 1 e(pUKaCHOCT, a He pOPMaJHOCT U IPOIINCE.

Mako He moCTOje cucTeMaTCKe KOMIIapaTUBHE CTyAuje Koje Ou yTBpAuIe
KOjM TUII CMICTeMa Jaje 6o/be IMoKasaTesbe e(pMKACHOCT U 300T 4era, y Iurepary-
P IIOCTOj 1 KOHCEH3YC Jia je KJbyYHM e/leMEeHT YCIEIIHOT pelllaBama KoH(ImMKaTa
CIIOCOOHOCT ITOCPENHNKA fla CTEKHY HOBeperbe PYIMUX CTpaHa.”

25 Ibid.

26  C.Papadimitrou, The Organisations of Settlement of Labour Disputes in Europe, Nomiki Bibliothiki
S. A., Athens, 2025, ctp. 131.

27  Ibid., ctp. 19-147.

28 M. Euwema, E. J. Medina, A. B. Garcia, E. Romero Pender, o. c., cTp. 227-247.

29 E.Kals, K. Thiel, S. Freund, Workplace Mediation: Searching for Underlying Motives and Interests,
y: K. Bollen, M. Euwema, L. Munduate (yp.), Advancing Workplace Mediation Through Integration
of Theory and Practice, Springer, Cham, 2016, ctp. 39-53.
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Cucremu Mefyjanmje yrimaBHOM (PyHKIIVOHUIIY 3aTO IITO Tpajie MOBepeme
usMeby cTpana. IToBepeme ce Mo)ke M3rpaJMTy Ha BUIIIE HAYMHA. JefjaH [ieo IOoBe-
pema Koje CTpaHe MMajy y Me[iijalijy IOTIYe 13 TOHAIIaba 1 00y4eHOCTH CaMor
nocpefHuKa. MeujaTopy MOTY fa IIOACTaKHY IIpUjaTe/bcKy aTMochepy mim fa
OnIaKuIajy pasMeny nHpopmanuja. CrpaHe ce 0ClIamajy Ha MefujaTope Koju cy foopo
06ydeHM MU KOjii Cy HeyTpanHu. [Ipyru jeo oBepersa MOoTHYe U3 TerUTUMUTEeTa
caMor cucrema Megujanyje. YecTo ce felraBa jja cTpaHe y KOHQIMKTY MIMajy MO-
Bepeme Y MHCTUTYILMje Koje IIPYXKajy yCayre Mefyjaluje yipaso 300r mpecTika
TUX VHCTUTYLUja. Y HEKUM C/1y4ajeBUMa, IIOBEPErhe IPOU3NTIA3H U3 YNIHLEHNIIE [ja
MeMjaTope MMEeHYjy caMme cTpaHe y criopy. OBaj HauMH MEHOBaba IOCPEJHNKA je
jeIMHCTBEH 3a pajiHe Mefujanuje. HeonxonHo je mera/bHMje MCIUTATH IPEAHOCTU U
HEJOCTATKe OBOT IIPMCTYIIA, jep OH NPeJCTaB/ba Je0 KyATYpe COLMjaHOT IMjaora y
HEKOJIVKO eBPOIICKIX 3eMasba, IOCeOHO Y OHMM KOje IMajy MCTOPH]y KOHPIMKTHUX
opiHoca usMeby cuHaMKaTa ¥ nocnoxasana. *

Teopujcka 0cHOBa 3a aHTAKOBame MIOCPEHMKA KOjI He IIPUIAJIAjy CTpaHaMa
y KOH(IMKTY y IUTepaTypu ce Mo>ke 00jaCHUTY TEOPHjOM COLIMja/THOT UACHTUTE-
ta.”! [o6po je mO3HATO Ja MOCTOABLIM Y CUHAVIKATH jeJHY APYyTe HO>KMBI/baBajy
Kao IPUIAJIHNKE PA3INYUTUX JPYIITBEHNX €HTUTETA — KAO Pas/M4yuTe rpynHe
UJIEHTUTETEe Y CTUIIY ,MU IIPOTUB BUX . VICTOBpeMeHO, T0CTOje JOKa3! a JbyAU Y
COLIMja/THNM OITyKaMa npedeprpajy COICTBEHY IPYITY Y OfHOCY Ha CBe AipyTre. AKO
CTpaHe He Jie/ie TPYIIHU UIEHTUTET Ca MEAUjaTOPOM, TO MOXKe CTBOPUTH IIEPIiEN-
nujy HeyTpanHocTu. To, 3aysBpart, Moxke nmopictahu ocehaj 6mckoctu ca rpehom
CTpaHOM, IITO oMoryhasa cTpaHaMa ia OTBOpeHMje KOMYHMIIMPajy U fia ce ocehajy
yIOOHMje TOKOM IIpolieca pelllaBamba KOH(IMKTa. >

MebhyTnmM, aHTa)KOBaIbe NOCPETHMKA OMICKMX CTPaHaMa Y KOHQIMKTY He Mopa
HeTaTMBHO YTUIIATU Ha Ipoljec Menujanuje. Harmporus, y ogpehennm okonHocTuma,
TO MOYKE JOTIPMHETH jadarby JIETUTUMUTETa Mefyjanyje. VICToOBpeMeHO, aHra)KOBabe
IIOCPEJHMKA KOjI Cy ITOBE3aHM Ca CTPaHaMa y Cly4ajeB/Ma BPJ/IO MHTEH3VMBHUX
KOH(/IMKaTa MOXKe OUTH YaK 1 eMKacHUje Off KopuIlherma CIIO/bHIUX ITOCPEJHMKA,
jep oHU MMajy mupe pasyMeBambe KOHMKTA I HeTOBOT MOPeKIIa, Kao 1 Behn cTe-
neH nerutumurera. C ipyre cTpaHe, Texe ce U3TPajiu IOBepembe Y IpodecuoHanHe
Menmjatope. Ha mpumep, 6pUTaHCKM CHCTeM MeRMjalvije M XONaH CKY CYCTeM
KOPMCTe YIIpaBo TakBe IpodecnoHaaHe Meaujatope. Heke 3embe, perMo Hanmo-
Ha/HU cucTeM Megujanyje y llnanuju KopucTu yriegHe TMIHOCTY Kao MefyjaTope
(OTyT IeH3MOHVICAHNX CYNja, YHUBEP3UTETCKMX ITpodecopa U [PYTux) Kako 6u ce
npeBasui oy oTriopn.> To je cBe yuecTanuja Ipaxca 1 'y pajly Hallle areHIiuje.

30 P T. Coleman, K. G. Kugler, L. Chatman, ,,Adaptive mediation: An evidence-based contingency
approach to mediating conflict®, International Journal of Conflict Management, Vol. 28, No.
3/2017, crp. 383-406.

31 H. Tajfel, Social Identity and Intergroup Relations, Cambridge University Press, Cambridge, 1982,
cTp. 15-40.

32 H. Tajfel, J. C. Turner, ,,An Integrative Theory of Intergroup Conflict®, y: The Social Psychology
of Intergroup Relations, W.G. Austin, S.Worchel (yp.), Brooks/Cole, Monterey, 1979, cTp. 33-47.

33 C. Papadimitrou, o. ¢, cTp. 131.
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Ha ocHOBY cBera HaBefIeHOT, a Y KOHTEKCTY ycKnabupama, mpubmmkaBama
u Mehyco6HOr KoOpAMHMpaka ¥ TPaHCHAIVOHA/IM3allYje MUPHOT pelllaBama
PajiHNX CIIOPOBA, NOTPe6HO je Hahy OATOBOP Ha MUTame KAKO TUI ITOCPeTHMKA
yTI1ue Ha IIoBepeme 1 nepueniujy epuxacHoctn Megujanyje. OBo ce OGHOCHU U
KaJla IOCpeHMKA IMEHYjY CTPaHe Y CIIOPY, a/li U KOJ, CIIO/bHOT UJINA JP>KaBHOT
uMeHoBamwa. TakoDe, MCcTO Baky U 3a THUII ciopa (fja M je 3aCHOBAaH Ha MHTepe-
cuMa WM Ha npaBuMa). [ToTpeOHO je MCTpakUTH Ia /N CY CIO/ba MUMEHOBAHU
MenujaTopy epUKaCHNjY Off OHNX KOje MIMEeHYjy CTpaHe Y CIIOpPY, Ja IV ICXOAU
Mefujalyje 3aBuce Off ClIOCOOHOCTM NocpenHnKa. OAroBopy Ha OBa IUTamba,
Koja ITpeBa3nIa3e OKBMpe IpaBHe HayKe, yTuijahe Ha 1a/be TOKOBe TPaHCHALIMO-
HajM3alyje MUPHOT pelllaBarba PaJHMX CIIOPOBa, I1a ¥ HA HOpMUpatbe, NU33jH,
npodecrnoHaIM3aujy U eBaTyalljy CUcTeMa oCpefoBama. bUTHO je TexxnTn
CUCTEMY IJie IIOCTOj! MOBEpeIbe jep Cy Tafla CTpaHe CIIpeMHNje fia IIPEeroBapajy,
Mambe Cy IIaHCe 3a HeCIIopa3yMe I IOrpelllHa TyMaderma CIIpeMHMIje CY Jia fieie
uHbopMaIuje ca APYrUM y4eCHUIMIMA 32 CTOJIOM, LITO MOXKe OMTY K/bYYHO 32
IpOHaTaXemwe MeyCOOHO IpUXBAT/BUBOT pellerbha.

Ha pesuMmupamo, MOJeNN KOju Cy MHCTUTYLIMOHATHO YKOPEHhEHY U IOfIpKa-
HU Of] CTpaHe COIVjaTHMX MapTHepa, Kao MITO Cy OeITMjCKM U IIMaHCKA CUCTe-
MM, 0OMYHO NMOACTUYY Behy IerMTMMHOCT 1 IIpOoLlefiypalHo IoBepeme. PeoBHO
YK/by4MBalbe CMHAMKATA VI OpTaHM3allMja IIOCI0fjaBalia y Au3ajH U cupoBobheme
npoleca Meaujanuje fonpruHocy ocehajy sajeqHIYKOTr yrpaB/baba KOHQINKTOM,
IITO MOYKe oBehaTy cipeMHOCT cTpaHa Jja mperosapajy y no6poj Bepu. llltasumre,
KaJia je MefiMjalinja MHCTUTYLIMOHAIM30BaHa Kao €0 KOHTMHYMPAaHOT APYLITBEHOT
[iujajiora, Mama je BepoaTrHoha a he 61Ty nocMaTpaHa Kao Iociefme CpecTBO,
Beh BMIe Ka0 PYyTMHCKM MeXaHM3aM 3a yIpaB/balbe KOHPIMKTUMA, IITO MOXe
nosehaty weroBy npeBeHTUBHY MON M CMamUTK ecKalauujy cykoba.™

Meby M, 0B MHCTUTYIIMOHAIM30BaHU MOJIe/IN HICY 6e3 MaHa. IbuxoBa
CJIOXKEHOCT, OMIPOKPAaTHU30BaHOCT, TOTEHIIMjaT 3a IIOIMTU3ALjY MOTY CMambUTA
(1excMbMIHOCT, HAPOUYUTO KOJ, OP30 IIPOMEH/BMBUX MJIV JIOKQJIM30BAHNX CIIO-
posa. Taxobe, kaga cy MeiujaTopu oBe3aHy ca HeKMM APYIITBEHUM IIAPTHEPOM,
nepuenyja bUX0Be IPUCTPACHOCTH, YaK U AKO je HeyTeMe/beHa, MOXKe HapyLIUTI
HeyTpaHOCT IIpolieca, ITI0CeOHO y CyKoOuMa BICOKMX y/IoTa ¥ MOfiea. Y TaKBUM
ClIy4ajeBMMa IOCPefoBatbe MOYKe IIOCTATy CMMOO/INYAH aJIaT, @ He CTBAPHY ITOKYIIIaj
nocTu3ama komrpomuca. Ha kpajy, oBu cucteMu 3axTeBajy fa MefujaTopu 6ymy Bu-
COKO 00Y4YeHM U J1a TOKOM LIeJIOT TIpolieca HaCTYIIajy HeyTPalTHO ¥ HeIPYCTPACHO.”

[TpodecnonanmsoBaHy CUCTEMH, C IpyTe CTPaHe, Off HOCPEJHIKA 3aXTeBajy
IyOOKO IO3HaBame CUTYaLVje M TPYJ [ja CTeKHY JITUTUMHOCT KOJ] CTPaHa y CIIOpY.
Bucoxk HuBo mpocgecuoHanu3sanmje HOCY U pU3KK Ja IOCPefoBambe OCTaHe eBa-
JIyaTVBHO, IJie CTpaHe HeMajy MOTYRHOCT Jja pa3Bujajy mmpoljece TpanchopMmanje
koH¢nukra. [TocpenoBame 1MMa u negaromky eekar Ha cTpaHe, omoryhasajyhn
VM J]a pPasroBapajy o0 CBOjUM pas/MKaMa y KOHTPOIMCAHOM OKpYXKewby. BepoBarHo

34 Ibid.
35 Ibid.
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TO HUCY MOIJIM Jla yYMHE y CBOjUIM OpTraHM3alnjaMa, I1a TaKO ITOCPejOBarbe MOXKe
yBecTu 1 MoryhHocT Tpancopmanyje 3a 6yayha nckycrsa y cykob6mma.*

ITocpenoBame y paiIHMM CIOPOBJMMA MOKEMO I Ha OCHOBY CTeIleHa ITIpaBHe

00aBe3HOCTY pas3/IMKoBaTy 6ap yeTupy Mopena:*’

— IIpBU MOJIeTI — IOTITYHO 0OpOBO/bHA Mefiujalinja, HeMa 3aKOHCKIX obaBe-
3a 32 leHo Kopuinhemwe HUTY GopManHKX 3axTeBa. [Ipumepn cy: Vpcka,
Hancka u IlIBencka;

— IpyT¥ Mozesn — [oOpOBOJ/bHA Mefujalyja ca MOACTHUIIjUMA U CAaHKI[MjaMa —
oxpabpyje cTpaHe ia KOPMUCTe MefujalLjy, 0OMYHO IpeKo moap>kapajyher
3aKOHOMIABCTBA ¥ MHCTUTYLMOHA/IHUX IIO/ICTHUIIAja, IOK Ce U Jja/be 4yBa Jj0-
6poBosbpHa mpupopa yuentha. IIpumepn cy: ®pannycka u benruja;

- Tpehu Mozern — o6aBe3Ha MoYeTHA MefIUjaljCKa CecHja, 3aXTeBa IPUCYCTBO
Ha [TI0YeTHOM CaCTaHKY Ca Me[I1jaTOpPOM, KOju je 4ecTo becIuiataH uim jepTuH,
paju mpolieHe fia /I je MeAyjaluja MpUK/IagHa. Yderhe HaKOH OBe IIpBe
cecnje ocTaje fOOPOBO/BHO, /N je IIPaBHM OKBYP HEOIIXOAAH 3a CipoBoheme
ose o6asese. [Ipumepu cy: Vtanuja, Ipuxa u Benuka bpurannja;

— YeTBPTY MOJIeTI je HOTIIYHO 06aBe3Ha Meayjanuja — obaBesyje CTpaHe jja yde-
CTBYjy Y KOMIUIETHOM IIPOLieCy Mefiyjanyje Npe NpUCTYIIa SPYTUM HadMHIMa
pelraBama CIopoBa, Kao IITO Cy CYACKM IOCTYIILV VI MHAYCTPUjCKA aKIyja.
Jaxo je mpornenypa o6aBe3Ha, IOCTU3amke JOrOBOPa OCTaje Y IOTIYHOCTHI
no6posobHO. [Ipumepn cy: Puncka, Hopsenika u Vcnanp.*®

Mopenn ob6aBesne Mexujanyje Mory nosehatu crome y4emrha u ocuryparu aa

ce MeMjaIiyja MaKap IOKyIIIa ITpe Hero ITo jjobe [0 Aajber 3a0IITpaBama CyKo-
6a. Mebytum, ako ce Hamehy 6e3 yckpeHOr npucTaHKa Wiy ogrosapajyhux mepa
3amTnuTe, 00aBe3HM CUCTEMM MOTY M3a3BaTy OTIOp Wiy GopManHo ydenrhe 6e3
CTBapHe HaMepe 3a Iperosapame. C Apyre cTpaHe, HOTIIYHO JOOPOBO/BHY CHCTEMMU
IIOLITYjy @y TOHOMU]jY CTPaHa, alyl MOTY U Jja IOKMBE HEYCIIeX y TOME Jla IIPUBYKY
yderthe y 1y60KO CyIpOTCTaB/bEHUM CYKOOMMA, OCYM aKO HUCY HOAP>KaHM CHa-
YKHVMM VHCTUTYIVIOHQTHUM IOAICTULAjMIMA VTN KYITYpPHUM HOpMaMa Koje ¢aBo-
pu3yjy aujanor. Vnax, KBanuTeT pelllaBarma CIIOPOBa je HajBepoBaTHIje HajOoTbI
KaJja CUCTeMU Mefiujalyje KOMOMHYjy MHCTUTYLVIOHATHY JIETUTUMUTET, ocBehe-
HOCT CTpaHa, NpoQeCHOHaTHY KOMIIETeHIIN)Y I KOHTEKCTYanHy QIeKCMOMITHOCT.
Hujenan nojequuadyny MOJieNl He TapaHTYyje YCIleX Y CBUM C/Iy4ajeBMMa; YMeCTO
TOTa, K/BYYHM Cy YCK/IaheHOCT ca KOHTEKCTOM ¥ KBA/IUTET CIIpoBohema. 3embe ca
CH@XHJM TpajyiijaMa IPyLITBEHOT Mjaora MOTy MMaTy KOPUCTY Off OUIIapTu-
THUX VIV MHCTUTYLVIOHA/THUX MOJIETIa, JOK OHe ca pparMeHTVPaHUM TP>KUIITAMA
paja I HIDKVMM CTeNIeHOM CMH/IMKA/IHe 3aCTYI/beHOCTI MOTY OCTBAapuTy 607be
pesy/nTaTe KopuirhemweM XMOPUIHIX WIN TEXHUYKNX IPUCTYIA. >

36 Ibid.

37 E Valdés Dal-Ré, ,The Interconfederal Agreement for Collective Bargaining 2003, Relaciones
Laborales: Revista critica de teoria y prdctica, No. 1/2003, ctp. 119-134.

38 Ibid.

39 Ibid.
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4. AKTUBHOCTUM MEBYHAPOIHE OPTAHU3ALVJE PAJA'Y
I[TPABITY TPAHCHAIIMMOHAJIMSALIM]E HA TPUITAPTVITHOM
CACTAHKY O ITPUCTVYIIY PAJHO] ITPABIN

Kao npBu kopax y npaBljy TpaHCHallMOHa/IN3alllje Y pelllaBamby PafiHUX CIIOpPO-
Ba VI IIPUCTYIIY IPaBAY y 00/1acTy paja, IPeBeHIVjI U PelllaBaby PaHUX CIOPOBa
HaIpaB/beH je oBe rofuHe. ¥ cemumry MehyHaponne opranusarnyje pana y JKenesun,
ox 17 o 21. dpebpyapa ofpiKaH je TPUIAPTUTHYU TEXHUYKM CACTaHAK [IOf] HA3MBOM
HIIpucTyn npaBay y o6/acTy pajia: peBeHIja 1 pellaBambe paHuX CIOpoBa’, KOju
je okynmo npezncraBHuKe Buie of 80 3eMasba. OBaj cacTaHaK je IPBYU TaKBe BPCTe
U IIpefiCTaB/ba IIpeKpeTHNIY Y Mel)yHapomHMM HamopyMa fia ce ocBeT moce6Ha
Ia)Xiba IPUCTYITY IpaBay y 06/1acTu IpeBeHIMja 1 pellaBambe paHuX coposa.*’

HakoH MHTEH3MBHUX JUCKYCHja M pPa3MeHe Pas3IMINTUX HAlJMOHATHUX UCKY-
CTaBa, YCBOjeH je 3ajeqHIYKM JOKyMEHT KOju faje cMepHUIe 3a Oynyhe akumje y
00/1acTV IIpeBEHIIMja U pelllaBabe pajHNUX CIOpoBa. !

JIOKyMeHT ncTude K/byqHe IPpUHINIE e(peKTUBHOT VM MHKITY3VBHOT pelllaBamba
PajiHMX CIIOPOBA, Y CKIafy ca MehyHapoIHUM pafjHUM CTaHAApANMA M IPUHIVIINMA
conyjanHe npasge. OH HaI/IallaBa 3Ha4aj MPUCTYIIA PaJiHOj IPABY KaO OCHOBHOT
efeMeHTa MaHjaTa MebhyHaponHe opraansanuje paga (MOP) 3a mpomorujy co-
IMjaHe npapjie. YHanpebheme oBor mpucTyna cMaTpa ce KJbyYHUM 32 JOCTOjaHCTBEH
pan, Bo6po ynpap/batbe 1 IONITOBabe MeyHAPOIHNX PaHUX CTaHAAPAA, IITO je
norspheHo pesonynujama u 3akpyunyma Mehynapopgse kondepeHnmmje paga.*

Y HOKYMEHTY ce HaBOAM Jja IIPUCTYI IpaBAyu y 00/1acTy pajia IpeACcTaB/ba Te-
MéJb B/IaJlaBJHE TIPaBa, Ca HaI/ITACKOM Ha jeJHaKOCT IpeJl 3aKOHOM U JOCTYIIHOCT
IPaBOCYAHUX cycTeMa cBuMa. EukacHO cripedyaBame U pellaBarmbe paJHIX CIIOPOBa
CMaTpa ce KPUTUYHMM 33 OCTBAPMBaHh€ OBMX IIPUHIINIIA, Y3 IIOTITYHO IIOIITOBAME
IpaBa Ha npaBuyaH nocrynak. OBo yHanpebeme Takobe nmogpyxasa nmocrusame
[nmeBa ofp>XMBOT pasBoja U MPeJCTaB/ba OCHOBY 3a IPMMEHY PaJjHUX IIpaBa U
mebyHaponHux crangapga.”

CacTaHax je 1CTaKao Ja je IpMMapHU Wb yHaIpehemwa mpucrymna pajHoj
IpaBM, Mo6o/bIIambe U IPOLIeCHe U MaTepyjaIHe IpaBje, KaKo OM pajHUIV 1
HOCTIOAABLIY MOIVIN Y IIYHOj MepM KOPUCTUTH CBoja npasa. EdukacHu u goctynHn
CHCTeMM 3a IIPEBEHLIN)Y U PelllaBabe CIIOPOBa MOACTUYY IIpaBeJHe paJiHe OJHOCE,
COILVja/TH! MMP, JbYAICKO JOCTOjaHCTBO U OfpXKuBa npenyseha koja mpomMoBuIy
IIyHYy ¥ JOCTOjaHCTBEHY 3aII0C/IEHOCT.

MebyTum, BehmHa 3emarba ce cyoyaBa ca pasIMIUTUM U3a30BUMA Y YIIPAB/bakby
PajlHMM CIIOpPOBMMa KpO3 IIPABOCY/IHE, BAHIIPAaBOCY/{HE U/V/IN KBAa3UIIPABOCYIHE

40 International Labour Organization, Tripartite Technical Meeting on Access to Labour Justice
for All - Conclusions, Geneva, 2025, gocTynHo Ha: https://www.ilo.org/meetings-and-events/
tripartite-technical-meeting-access-labour-justice-all-prevention-and, 30. 8. 2025.

41 Ibid.

42 Ibid.

43 Ibid.
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cucteme. OBM 113a30BM 3aBYICE Of] HALIMOHATHOT KOHTEKCTA U IPOMEHA y CBETY
paja, Harmamasajyhu moTpe6y 3a ZOCTYIIHOM pafHOM IIPaBJiOM 3a CBe.

Y oxyMeHTY ce lajbe KOHCTaTyje Jja CUCTeMM MUPHOT pellaBama CllopoBa,
MIAKO Pas/IM4INTH, [iefie 3ajeHNIKe KapaKTepucTuKe. PajHu cmopoBy HOCe 3HaYajHe
JbyficKe 1 (pUHAHCHjCKe TPOIIKOBE, /I y/Iarame y IIPEeBeHIVjy U PelllaBabe CIopo-
Ba MoficTYe CTabuiHe pagHe ogHoce. CymoBM U pajjHe afMUHUCTpanuje Bogehy
ynory urpajy y epukacHoM GyHKIOHNCAbY OBUX CUCTEMA, @ CIIeIVjann30BaHN
PajiHM CyJOBM IIOKA3yjy YCIeX y IOCTYIamy ca KOMIIJIEKCHUM PaJIHMM CIIOPOBa.
AnTepHaTVBHO pelllaBame CIIOPOBa MIOMaXke Y OUyBamby ofHOCa n3Melhy cTpana n
cMmamyje onTepeheme cynoBa.

CacTtaHax je Takobe Harmacyo ynory cnobope yapyXuBama, COLIjaTHOT [yjaio-
ra ¥ KOJIeKTVBHOT IIPeroBapama y ClipevyaBamy ecKajalyje CIoposa 1 yHanpehemy
MeXaHM3aMa 3a BUXO0BO pemaBame. [Ipumena cmepauia MOP-ose Tpunapru-
THe JeK/apanyje 3a My/ITHHaIoHanHa npenyseha u Bogehux npuanyma YH o
IIOC/IOBAY U /bYICKMM IIpaBMMa NPYy>Ka KOPUCHE OKBYMPE 3a IIPUCTYI IIPABHUM
CPeNCTBYIMA M pelllaBame NpUTyXOu. VIHCIekTopy pafia MMajy KJbY4HY YIOTY Y
IPeBEHIMjY CIIOPOBA, CaBeTyjyhy pajgHyKe U ITOC/IOAABIIE O MOLITOBAKY CTAHAPAA.
JHoBa1Mje Kao IITO CY AelleHTpanu3oBaHe, MOOMIHE U OHJIajH ycnyre omoryhaBajy
TOCTYIIHOCT CHCTeMa MUPHOT pelllaBarba PaJHNX CIIOPOBa, II0CEOHO 3a pamiBe
IpyIe 1 yhabeHa mofgpydja.

Ha xpajy, oBaj cacTaHak je MCTaKao Jja B/Iafie MMajy OATOBOPHOCT fia o6e3bene
IpVMeHY HallIOHa/IHUX 3aKOHa ¥ Mel)yHapogHIX KOHBEHIINja O Pajy, Kao 1 fia
THIOfipKe HallMOHa/THe IIOIMTHKe Koje oMmoryhaBajy edukacHe IpaBHe MeXaHU3Me
IOCTYIIHE CBMMA, YK/bY4yjyhu 1 OBO/BHO jaBHMX y/Iarama 3a oBy CBpxy.*

5. AKTMBHOCTW EBPOIICKE YHUJE
Y ITPABLTY TPAHCHAILIMMOHAJIMSALIM]E HA
KOHO®EPEHIINM MEBYCOBHOT YYEIbA, PASBMEHE
HAIIMOHAJTHUX ITPAKCU 1 PASMUII/bAILE
O TPAHCHAIIMMOHAJIHO] AIMMEH3UUN

Humra mamwe ox Mebhynaponse opranmsanuje pasga, Hu y EBporickoj yauju
HUje 3aHeMapeHa JYIMEH3Mja TPaHCHALMOHA/IM3alyje PaJHUX CIIOPOBa U IhUXOBOT
pelaBama. Y TOM CMUCITY je Off ToceOHOT 3Havyaja Oyia KoHpepeHInja Ioj, Hasy-
BOM ,,Mehyco6HO yueme 0 IpeBeHTUBHOj ¥ KYPAaTUBHOj MeAMjALIjyi / MUPEBY Y
KOJIEKTVBHMM PaJIHUM CIIOPOBJMA: Pa3MeHa HAIIOHA/THUX IIPAKCU U pasMUILIbarbe
O TpaHCHAIMOHATHOj IUMEH3UjI ', Koja je ogpxana 10. u 11. jyma 2025. rognue y
JleBeny, benruja. OBaj IBOJHEBHY CKYII OKYIINO je IPeCTaBHUKE peleBaHTHNUX
VHCTUTHLM)jA U3 17 eBpOIICKMX 3eMajba U IPeCTaB/ba jefaH of porabaja y Hu3y

44  Ibid.
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KOj¥ IMajy 3a IW/b YHaIpehemwe pagHIX OTHOCA U COLMjaTHOT yjaiora Kpo3 Mehy-
COOHY pa3MeHy mpakce.”

YdecHuIm ¢y 6uam y IpyuInnm ia IIyTeM MHTePaKTUBHE IIpe3eHTalje ¥ pajiyi-
OHMIIE pa3MeHe ICKYCTBA, 3Halba I 13a30B€ Ca KOjuMa ce Cyo4aBajy y MOCTyIIMa
MUPHOT pelllaBarba KOJEKTUBHIX PaJlHMX CIIOpoBa. Pasmarpanu cy npucrynm y mo-
CTYIIIMMa MUPHOT pelllaBaba PAJHNX CIIOPOBA Y PasIMIUTIM JIpyKaBaMa, haKTopu
ycrexa, OrpaHMYerba ¥ M3a30BY Y IPUMEHM MHCTUTYTA MUPHOT pPellaBarba PaHUX
CIIOPOBa, BEMITVHE ¥ KOMIIETEHIje CABPEMEHMX MUPUTETDA, KA0O U MEXaHU3MH 3a
MUpembe U MeAVjalijy Ha TPAHCHALVIOHA/THOM HUBOY.

CacraHax je MIycTpoBao CI0XKEHOCT IIPOIeca IIOCPeNOBamka y KOIEKTUBHUAM
PajHUM CIIOPOBVIMA U 3Ha4aj U3rpajiibe MoBepema usMeby crpana. Jako Harmo-
HaJIHM CUCTEMM ITOCPefoBatba ¥ IOMUPHIIX IIpoLefypa 3Ha4ajHO Bapupajy, CBYAa je
IIPEIIOo3HAT K/bYYHM €/IeMEHT YCIIENTHOCTY — CIIOCOOHOCT MOCPeHNUKA [ja OCUTYPa
KOHTVHYUTET ¥ KPeAMOVWITHOCT pellierha y JUHAMIUYHOM PaJHOM OKPYXemy, Koje
je obene>xeHo MHTepHALMOHA/IN3ALIMjOM IIOCTIOBAba M CJIOXKEHUM CTPYKTypaMa
BJIACHUINITBA.*®

3eM/be KOPJCTE PasIyuuTe METOJE TOCPEoBaba 1 IOMUPEbha, KOje OfjpaskaBajy
IbJIXOBE jeIHCTBEHE IIPaBHE OKBMPE, MHCTUTYLMIOHAIHE CTPYKTYpe U KyAType CO-
LMjaIHOT injasiora. EBpOIICKM cuCcTeMM IIOCPEoBaba Ce pas3imKyjy 110 peryaamuju,
JIETUTUMHOCTY 1 YJIOTaMa ITIOCPEHMKA, aTM PA3HONMMKOCT TIpakcu oMoryhasa BpenHy
pasMeHy UCKyCTaBa. YCIIeX II0CpefjoBarba y BeIMKOj MEPY 3aBJICK Of] pasyMeBamba
myHAMMKe KOHQMKTa. Teopujcky Mopen, Kao ITO Cy 11eT (a3a pa3Boja KOHPIMKTa
U pasyKa u3Mehy cropoBa 3acCHOBaHMX Ha MHTepecHMa U Ha IIPaBy Ipy»XKajy Me-
[ijaTopyMa ajiaTe 3a MHTEPIIPETALM)y CUTYallMje ¥ yCMepaBarbe CTPaHa Ka pellerby.

Yrnora ipxaBe y IIpoliecy MoCpefioBama, 6110 Kpo3 MMEeHOBambe IOCPeTHIKA,
crpoBobeme 0baBelITema 0 MITPAjKy WM IIPY)Kakbe CTPYYHNX IIPENopyKa, I0Kasaja
ce Kao KpuTn4aH ¢akrop. banmaHcupame CTPyYHOCTY M IETUTMMUTETA MOCPENHNIKA
IpefiCTaB/ba M3a30B: CIIOCOOHOCT pasyMeBama CUTYalluje Hitje JOBO/bHA aKO CTpaHe
HEMajy IOBEpeha y MOCPENHMKA.

MenujaTopyu BUCOKOT KBa/UTETa MOPajy IOCEJOBATY KOMOMHALV]Y ,,MEeKOT 1
TEXHUYKOT 3Hama. ,MeKe" BelITIHE Kao IITO Cy eMOTMBHA MHTEIUTEHIINja, TTaXK/bJ-
BO C/TyLIarbe, OTHOPHOCT Ha CTPEC, JUIIOMATCKY MIPUCTYI U U3TPaJiiba IIOBEpema
YHUBEP3AJIHO CY LielhEHe, JOK TEXHNUYKE BEIITHHE YK/bY4Yjy CTPYYHOCT Y MHTY-
CTPMjCKMM OJJHOCHMA M CEKTOPCKO 3Hame. 3Ha4aj IpaBHEe CTPYYHOCTU Bapupa y
3aBJYICHOCTH Off 3eM/be; eKOHOMICTH IIOHeKaJ] 607be OCpenyjy Off IpaBHMKA 360T
OKPEHYTOCTH Ka pelllaBamy IpobjieMa I Ipe NepCcleKTHBE.

@DparMeHTHPaHN CUHVIKA/THA 11€j3a>KN, HejaCHe HA/IEKHOCTY Vi ITONATUYKY WA
MeJIVIjCKV IPUTUCLIM JOJATHO KOMIUIVKY]Y IIOCpefioBambe. 300T TOra je HeOIXO[HO

45 Peny6mmuka areHuuja 3a MIUPHO pelllaBarbe PajHNX CIIOPOBA, ,Jadarbe KanauuTeTa AreHuuje
Kpo3 yuemrhe y eBpOIICKOj pa3MeHU 3Hama 1 MCKycTaBa‘, 2025, noctynHo Ha: https://www.
ramrrs.gov.rs/sr-cyr/aktivnosti/jacanje-kapaciteta-agencije-kroz-ucesce-u-evropskoj-razmeni-
znanja-i-iskustava-372, 30. 8. 2025.

46  Ibid.
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Iyropo4Ho rpabeme mosepema 1 NOApIIKA y TIOMUPEbY HAKOH (POpMaTHOT 3aBp-
1IeTKa IOCPENoBamba. YCIIENIHO IIOCPEIOBahe 3aXTeBa HEIIPUCTPACHOCT, HE3aBM-
CHOCT U MICKYCTBO IIOCPEIHMKA, MOAP>KaHO MIPaBHNMM OKBMPOM Koju oMoryhaBa
CTaOM/IHOCT Hpolieca.

TpaHcHanVOHATHY KOZIEKTYBHY PafiH/ CIIOPOBYU JOZAjy jOLI jeflaH CJI0j CII0XKe-
HOCTI, jep MeIMjaToOpy MOPajy AEIOBATH Y PasININTUM Hal[VIOHATHVM IIPAaBHUM
CUCTEeMMMA U KOPIIOpaTUBHUM KynTypaMa. IIpexo rpanuia, oryke Koprnopanuja
MOTy OMTH y CYIIPOTHOCTH Ca HAlIMOHATTHO yTeMe/beHVM IIPOoIiecuMa IoCpefo-
Balba, IITO 3aXTeBa KOOPAMHIICAH JVjaJIol, pasMeHy fobpe Impakce ¥ IPUMEHY
MHCTPYMeHaTa Kao WTO cy EBpONCKM pagHMYKY caBeTH. VIHMIujaTBe Ha HUBOY
EY Mory onakiuatyu TakBy pasMeHy 1 oMoryhutu 6osbe yrpas/barbe KOMIIEKCHIM
IIPEKOTPAHMYHMM CIIOPOBMMA.

doxyc Ha pa3Boj MOCPERHNKA YK/bYdYje II0YeTHY 00YKY, aKpeauTaLnjy, MeH-
TOPCTBO, KOHTMHYVPaHU IPOQeCHOHATHN Pa3Boj, CEMMHApe, CUMYy/Ialllje yIora
1 MeXaHM3Me NoBpaTHe nHpopManmje. OBe cTpareruje rpajie IeTUTUMNTET, KOM-
MIETEHTHOCT U IIPUJIaroi/bMBOCT IIOCPEIHMKA Y PaffJHOM OKPYXKEmbY KOje Ce CBe
Op>Ke Mema.

Ha ocHOBY muckycnuja, 3aK/by4eHO je fla YCIeIHY MeANjaTOpy MOpajy OuTu
CIIPEMHM Jja Ce IPUJIATOofie CTIOKEHNM U (PparMeHTUpPaHUM KOHTEKCTIMA, KOMOM-
Hyjyhu TeXHUYKe U1 ,MeKe" BelITHHe, rpafehy JyropouHo noseperme 1 ocTBapyjyhu
eMKacHO pelllaBame CIIOPOBa KaKO Y HAIIIOHATHUM, TaKO ¥ Y TPaHCHAL[MOHAI-
HIUM OKBupuma.*’

3AK/bYHAK

TpaHcHanMOHaMM3ayja MUPHOT pelllaBaiba PAJHIUX CIOPOBA NIpeficTaB/ba jeflaH
Off K/by4HUX M3a30Ba 3a 6yayhHoCT paga u counjansor aujanora. OHa oTBapa HOBe
MoryhHoOCT 3a jadare 3allTHTe IIpaBa PafiHUKaA Y IIOCTIOfaBalia, a/ly UCTOBPEMEHO
3axTeBa fyboke pepopMe HAIMOHATTHUX CUCTEMA, MHCTUTYIIVIOHATHO jadambe 1
ycknahuBame pasmMunTUX IPaBHUX U KYITYpHUX okBupa. CaMo 6ajaHCHpaHuM
IIOBe3/BaleM HAI[IOHA/THUX U MeyHapOogHIX MeXaHu3aMa Mo)ke ce 06e36emuTn
fla TPaHCHALMOHA/IN3ALYja HOIIpUHeCce IPABHOj CUTYPHOCTY, eKOHOMCKO]j CTaOWJI-
HOCTU U COLIMja/ITHOM MUPY.

PasHonuKoOCT nprcTyna Ka MMPHOM pelllaBamy CIIOPOBA CTBapa 3HAa4YajHe
13a30Be, ajIi U IPUJINKe 33 Capajiby U yCKIahuBame cucTeMa Ha perMOHaTHOM U
rmo6anHoM HUBOY. OBJie ce TOCTaB/bajy OpojHa MUTama Koja 3aXTeBajy Ma>k/bUBO
pasMmarpasbe: ia i je Moryhe pa3BuTy Ipo¢eCHOHaIN30BaHM 3ajefHIYKI CafjpKaj
3a MefjijaTope y KOJIeKTVBHYIM PaJHVIM CIIOPOBYIMA, KOjy 611 YK/by4nBaoO MUHVMATHE
IpaKTUYHe BEIITIHE U KOMIIeTeHIMje MoTpeOHe 3a edukacHO nocpenoBame? Kako
CTaHZIapAM30BaTy 00YKY, aKpeAUTALVjy 1 OLIeHY pajia IOCpeJHIKa Ha IJI0OaTHOM
HUBOY, y3uMajyhu y 063up pasnmdnTte KyITypHe 1 MHCTUTYLVIOHATHE KOHTEKCTe?

47  Ibid.
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Taxobe, KJby4HO je pa3aMOTpUTHK Koja III06aTHA MCKYCTBA VI HALIMOHATHE IIpa-
KCe MOTY IOCTY>KITY Kao MOJIeT 33 pa3BOj CHCTeMa IPEBEHTUBHOT TOCPeNoBamba,
Kako Oy ce pafiHy KOHQIVMKTY CIIPEYMIN IIpe Hero ITO ecKanupajy. [loctasmpa
ce M IIUTame Kako 06e30ea1Ty [a IocpefioBambe IOCTaHe CAaCTaBHM JIeo Ipolieca
KOJIEKTMBHOT IIPEroBapama, a He CaMO peaKTUBHA MepPa, U KaKO YCIIOCTaBUTHU Me-
XaHM3Me 32 Pe/laKcalijy OffHoca 1 0OHOBY IIOBepeha HAaKOH 3aBpIIeTKa CIIopa, Ha
npuMep Kpo3 nocebHe Komucuje 3a npaheme criposobema gorosopa.

ITcuxoromnKa v OpraHu3anyoHa IOApIIKa CTPaHaMa y CIIOPY Takobe je K/pyyHa
3a IYyropo4Hy e(pMKaCHOCT mpolieca. Y KOHTEKCTY CaBpeMeHMX MYITUHAIVIO-
Ha/IHMX KOMIIaHNja, B)XHO je M3TpafnTy epuKacHe MeXaHU3Me 32 pellaBambe
CIIOpOBA U OCUTYpATy KOOPAMHALN)Y U3Mel)y HallMOHATHNX 1 eBPOIICKIX aKTepa.
ITocebaH akileHaT cTaB/ba Ce Ha IpuIarohaBame 0Oyka IIOCPETHNKA KY/ITYyPHUM
pasmuKama 1 crenudUIHOCTIMA OPraHM3aMOHNX KOHTEKCTa, Kao ¥ Ha Pa3Boj
VHTEPKY/ITYpaTHIX KOMIIETEHIIVja Koje oMoryhaBajy yclemHy KOMyHUKALN}y,
U3rpajiby HOBepema 1 epUKacHO ITOCPefoBambe Y CIOKEHUM U pparMeHTVPaHUM
PafiHNM OKpY>KembMMa.
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Republic Agency for the Peaceful Resolution of Labor Disputes

TRANSCATIONALIZATION OF PEACEFUL LABOUR DISPUTE
RESOLUTION - A CHALLENGE FOR THE FUTURE

Summary

Peaceful resolution of labour disputes represents one of the most significant
mechanisms for maintaining social peace, protecting the rights of employees and
employers, and promoting social dialogue. In the contemporary context of global-
ization, intensive labour migration, transnational activities of employers, and the
expansion of international labour standards, these mechanisms are increasingly
acquiring a transnational character. The transnationalization of peaceful labour
dispute resolution involves a process in which national systems and practices are
integrated into a broader supranational and international framework through the
harmonization of legislation, the introduction of joint institutional mechanisms,
and the exchange of best practices. This process presents numerous challenges for
the future. On one hand, it can contribute to strengthening legal certainty and the
efficiency of dispute resolution systems, but on the other hand, it raises questions
about preserving national sovereignty, adapting to different legal traditions, and
the capacity of states to implement high international standards. Precisely for
these reasons, a thorough analysis of transnational processes in this field and
consideration of their potential consequences is necessary.

Keywords: conciliation, arbitration, mediation, facilitatio
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MN3A30BU ITPEKOBPEMEHOTI PAJIA JIEKAPA
ITPEKO 3AKOHOM JO3BO/BEHOI MAKCMYMA

Ancrpakr: [Tonaiawem Xuiiokpaitiose 3ax/eiiiée nekap ce 3axnurve ga
citiytiaroem y ieKapcky apopecujy ciiyia y cnynoy xymanocitiu u Hajeeha 6puia
Cy My #usoti u 3gpasmwe iauujeniia. Osa eiliuuxa 6pegHoCill iipeitiouera je y
ipasiy HOpMY ga niekap He cMe ga HAllyCiliu pagHo Mecitio 1o ucitieKy pagHoi
8pemena gok my ce He 00e3begu 3amera, 0gHOCHO TipekospeMeHU pag ce peinieapa
y obase3at pag. [lysxuna tipekospemeroi paga 3a exapa je oipanuuera 3aKkoHom
0 3gpasciiiéeno] AU, anu je UCTHO TAKo U penatiiueu3oeana 00a6e3om ga
ce pag nexapa 6e3ycr06Ho HACHIA6/bA U T10 UPOTTeKy pegosHoT pagHoi epemeHa.
Iocitiasmwa ce effiuuka u pasHa gunema ga i je ipaso Ha 3gpassve HauujeHina
U3HAag UCTiol ol Upasa nekapa u usHag rweiosux pagHux upasa, kao u ga nu
obase3an lipexospemenu pag nekapa uma enemenitie ipunygroi paga. ITopeg
inoia, kao clieyuduury 061ULY HpeKospemeHol paga y 3gpascitiGeHUM yciia-
HO8aMa 110jaswyjy ce gexrcypcitiéo, UpuipasHocil u pag io io3usy.

Kmbyune peun: pagro epeme, iipexospemeru pag, gexcypciigo, upuipas-
HoOCll, 3gpasciliseHa ycilianosa, nexap

1. YBOII

[IpaBo Ha OrpaHNYEHO PaJHO BpeMe je jeHa o HajBehux HmMBmIM3aujckmux

TEKOBJIHA, aJI1 Off YBoerwa orpaHN4eHor paJHOT BpeMeHa He jeraBa 6opba 3a 1o-
CleHy IpuMeHy oBor npasa. HapounTo y 21. BeKy akTyenn30BaHO je OBO IIUTakbe C
HeonmbepalHUM TeHAeHIMjaMa Y eKOHOMM)jH, KOje CY IIPOfipJie U Y jaBHU CEKTOp, Ia
ce CBe BHIIIE OIYCTaje Off ,,Ap>KaBe O/1arocTama‘. [[pyITBeHOEKOHOMCKIM ITPOMeHa-
Ma Koje Cy 3aXBaT/Ie 11eJI0 YOBEYAHCTBO YUMHIJIE CY TPXKUIITE pajia INI0OaTHUM, a
HOBe MHPOPMAIMOHO-KOMYHUKAIIMOHEe TEXHOJIOTYje M30pycasie IIPOCTOPHY AMCTaH-
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11y. VIHdOpManmoHo-KOMYHIKAI[IOHE TEXHOTIOTHje IIPOpIe CY U y 00/1acT 3[paBCTBEHe
3alITuTe ¥ oMoryhmse cy ia ce y IojefiIHIM CEeKTOpMMa IPY>Kajy 3APaBCTBEHE YCITyTe
C jemHOr Kpaja cBeTa Ha pyru Kpaj (unrame PTT cHumaka, Mmamorpaduje, ckeHepa,
MarHeTHe pe3oHaHIle, TyMaderbe Ta00paTOpyjCKIX aHa/M3a ¥ CIL.).

Mebytum, u gaspe je OCHOBHM HOCHIAL] 3APABCTBEHE JeMATHOCTY QUMUK
IPUCYTaH 3[[paBCTBEHN PAfIHUK Y 3[[paBCTBEHOj ycTaHOBU. Heonmnbepanusam n
MOCTCOLMjaMCTUYKA TPAH3NUIIMja Y 3eM/baMa MCTOKA 1 HaIyIlITalbe KOHIIenTa
»IOp>KaBe O/1arocTama’“ Ha 3amagy yTudy 1 Ha 3ApaBCTBEHM CUCTEM M yBoheme
K/IACUYHMX KalIUTAIMCTUYIKUX OFHOCA Y cpepy Ife MM MeCTO HMje, IITO Ce AN-
peKTHO pedriekTyje Ha moBehaHy pagHy eKCIUIOaTalujy 3APaBCTBEHNX PAJHIKA.
OBe TeHzeHIWje U ,K/IACMYHNI IIPUCTYN y u3rpahuBamy nekapcke CTPyIHOCTI
KpO3 AYroTpajHe caTe BOJIOHTMpPamba Wiy HelytaheHor pajja MIafinx jekapa, Kao
YMIbEHNIIA [a TIOCTOjY XPOHMYAH HEJJOCTATaK JIeKapa MMa 3a MOC/IeAUIlY Aa ce y
3/IpaBCTBEHO] AETATHOCTY U fla/be BOAM CTalTHa 60pOa 3a OrpaHNYeHO PaJiHO BpeMe
u iaheHyu npekoBpeMeHM paj.

3[paBCTBeHe paiHMKe pa3fupe cykob nsmeby etuke u nonutuke, nsmehy
Iy>)KHOCTM Opure 3a 3[paB/be MAlMjeHTa U MICTe TaKBe Opure 1 Jy>XKHOCTH IpeMa
cebu. JKuBoT 1 3apaB/be peacTaB/bajy yHUBEP3anHe /byACKe BPeJHOCTH U [IpaBa
KOjyMa Ce IITUTe MIMajy KapaKTep YHUBEP3aTHOCTH, JOK pajjHa IpaBa 3all0CIeHNX
Y 34paBCTBY VIMajy IPBEHCTBEHO MHANBU/Ya/IHM KapaKTep, I1a Ce 4eCTO UCTUYe Jja
YHUBeP3a/IHO ¥IMa IIPeJHOCT HaJl MHANBUAYATHUM, OFHOCHO Jla Cy pajiHa IIpaBa
3aIl0C/IeHNX Y 3{paBCTBY nofpeheHa BuieM 1uby, IpaBy Ha 3[paBjbe, a Koje je,
CXOfiHO MeDyHapogHUM TOKyMeHTVMa, IY>KHa fia ocurypa apxkasa.' Takobe, n pagHa
IpaBa je ly>KHa Jla OCUTYpa Ap>KaBa y CKIafy ¢ patudukoBannM MehynapogHum
KOHBeHIIMjaMa, BaxehM 3aKOHMMa U KOJIEKTUBHYM YTOBOPYMA.

Kome npaBy matu nmpennoct? Vismehy npaBa Ha 3npasibe, ¢ jenHe cTpaHe,
IIpaBa Ha paji U IpaBMYHe YC/IOBE Paja, C pyre CTpaHe, MOPa Ce YCIIOCTaBUTHI
paBHOTe>a ITpaBa ¥ MHTepeca Ha IPYHINITY IPONOPIMOHATHOCTH. OrpaHNYaBame
jeHOT IpaBa I03BO/BEHO je CaMO aKO je HY>KHO, 3aKOHIUTO U CPasMepHO Ljby KOju
ce >xerm noctuhy. Ako ZaMo IpeJHOCT NIPaBy Ha 3[IpaB/be, OTPaHNYaBabe IpaBa Ha
OTpaHMYEHO PATHO BpeMe Mopa Ce YIIPaBO 3aCHMBATY Ha IPMHIVITY OYyBarbha TOT
JICTOT IIpaBa Ha 3/paB/be 3[paBCTBEHMX pagHuKa. [[paBo Ha mpaBUYHe U IOBO/bHE
yCTIOBe pajia TapaHTOBAHO je WIaHoM 7. MelyHapogHOT makTa 0 eKOHOMCKVIM, CO-
IMja/THUM M KYITYPHUM IIpaByMa, 00yXBaTa i IIPaBo Ha OTPaHNYEHO PajHO BpeMe,
ozMop, cnobopiHe faHe u wiaheHe nepuopgyHe ogMope.” Komurer 3a eKOHOMCKa,

1 Oppen6bom wiana 12. MehyHaponHor makTa 0 eKOHOMCKUM, COLIMjaTHUM U KYITYPHUM IIpaBJMa
Ap>KaBe YIaHMIe 0OaBe3ase Cy ce fla IPU3Hajy IIpaBo CBAKOT JIMIjA HA Y)KVBatbe HajBUILIET
Moryher craHapia QpU3MYKOT ¥ MEHTA/THOT 3[jpaB/ba, Kao U Ja C TUM LI/beM IIpey3My Mepe 3a
cTBaparbe ycrIoBa Koju he cBuMa 06e36emTi MeIMIMHCKY ITOMON U /lederse y CTy4dajy 60mecTu.
MebyHaponHy ITaKT 0 EKOHOMCKVM, COLIMjalTHMM M KYITYPHMUM IIpaBuMa, ycBojeH Pesomynujom
Tenepasnse ckynutyte Yjenumennx Hauuja 2200 A (XXI) og 16. senem6bpa 1966, cTymnmo Ha cHary
3. jaryapa 1976, 3akoH o patudukanuju MehyHapogHor makTa 0 eKOHOMCKUM, COLIMjaTHUM 1
Ky/ITYpHUM nIpaBuMa, ,,Cryx6enn mict COP] - Mehynapopuu yrosopu®, 6poj 7/71.

2 Ibid. Ip>xaBe 4iaHMIle OBOT IIAKTa NPM3Hajy IPaBO KOje MMa CBAaKO JIMIie Ia Ce KOPUCTU
IPaBUYHUM U IIOBOJBHMM YC/IOBMMA 33 paf] Koju HapounTto o6e36ehyjy onmop, pasoHopny,
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colmjamHa 1 KyATypHa npasa y cBom OmiuteM koMmeHTapy 6p. 23 (E/C.12/GC/23)
HaIJIalllaBa JIa MAaKO Ip>KaBe WIAHUIIE MIMajy M3BECHY (IeKCUOMIHOCT Y CK/Iafly C
HaIlMIOHATHVM KOHTEKCTOM, 0OaBe3He Cy ia yTBp/ie MMHUMATHe CTaHJap/e Koju
Mopajy 61Ty MOITOBAHM 1 KOjy Ce He MOTY ycKpahmBaTy may yMamwuBaTy Ha Oc-
HOBY €EKOHOMCKMX V/IM IPOAYKTMBHMX apryMeHaTa y IOIJIERY JHEBHOT U HEIe/bHOT
pagHOr BpeMeHa, OrpaHIYeHor 11 ITaheHoT IpeKoBpeMeHor paja. Takobhe, Komurer
IpU3Haje Ia PaJHO OKPY>Kelbe MOXKe OUTH CII0XKEHO, Te e J03Bo/baBa QIeKCHonI-
HOCT y C/Ty4ajeBMMa CMEHCKOT Pajia, y3aCTOIIHUX CM€Ha, BAHPEIHNX CUTYyalyja 1
APYIUX crielnUYHMX apaH>KMaHa, a/lyl /ja CBaka M3y3eTHa CUTyaluja Oyae CTporo
OrpaHM4eHa U IpefMeT KOHCYITalyja C pajHUIIMA U BUIXOBUM IIPEJCTaBHINYKIM
TeNMMa, Te Jja ce 3a Te cuerydyHe GprexcubuiHe ob/MKe paja, MUMO CTaHJAPAHNX
MOpa yCIIOCTaBUTH OfiroBapajyha kommeHsanuja.’

VIHCTUTYT OrpaHMYEeHOT paJHOT BpeMeHa MMa 3alITUTHY PYHKIMja Koja ce
MaHKdecTyje, o4YeB Off 3aIUTUTE NHANBUAYATHOT 3[;paB/ba 3aIIOCJICHOT Ha Pafy
¥ BaH pajja o 3alUTHUTe M yCKIabuBama NPUBATHOT U IOPOANYHOT >KMBOTA, IITO
cBe BOAY 060/b0j COLMjaTHOj KOXE3UjI Y APYLITBY.

Pagno BpeMme je BpeMeHCKM NEPUOJ, Y KOME je 3aIllOC/IEHM J1y>KaH, OTHOCHO
PacIonoXuB ia 06aB/ba MOC/IOBE IIpeMa Hallo31Ma IT0C/IO/aBIIa, Ha MECTY IZie ce
IOC/IOBYU 00aBJbajy, Y CKIafly ca 3aKOHOM,” IOK ,,BpeMe OfMOpa " 3HauYM CBaKM IIepy-
Off KOju Hyje pajHO BpeMe.” Bpeme oiMopa je moTpeOHO ja pafHUK IIOBPATH CBOjY
ICUX0(U3NYKY CHATY, pa30OHOAY Ce, 3aBPILY CBOje IIpUBaTHE II0CTIOBE ¥ IOCBETU
ce MOPOANUIIN, a CBe KaKo 61 MOTMBICAH, OMOPaH 1 pactepeheH oTuiao Ha paf.
[Tpema uctpaxxusamy ,,Bpahamwe focrojaHcTBa 1 yI/Iefa 34paBCTBEHNM pafHUIIIMA
Koje je cipoena Onecja Hennh u3 [loma 3apasipa ,,Hosu Can“ y nepuony ox 2002.
1o 2004. Tpehe MeCTO y CTpecoreHOCTH 3ay3MMajy IeXXYpPCTBa 1 IIPEKOBPEMeHN paj
(12% nexapa M3jacHWUIO ce Jja ¥IM je TO jefaH of Hajeehux crpecaropa).®

Ha sHa4aj nmpekoBpeMeHOr pafia y CaBpEeMEHOM [PYIITBY YKa3yjy U Hajasu
u3 crypuje ,IIpekoMepaH paj 1 IpoMeHe y CTPYKTYpU MO3Tra: IUIOT-CTyauje ’ y
KOjMMa ce MCTIYe MMOTEeHIMja/IHN YTULAj IPEKOMEPHOT pajia Ha CTPYKTYPY MO3Ta,

PasyMHO OrpaHMYerbe paJHOr BpeMeHa 1 IToBpeMeHa ItaheHa OficycTBa, Kao 1 HaKHaJy 3a
Ipa3Hu4He AaHe (WIaH 7. cTaB 1. Tauka ).

3 United Nations Committee on Economic, Social and Cultural Rights General Comment No. 23
on the right to just and favourable conditions of work (Article 7 of the Covenant), E/C.12/GC/23,
2016, Tau. 35-46; https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx
?symbolno=E%2fC.12%2fGC%2f23&Lang=en, 3. 9. 2025.

4 Yrau 50. cras 1. 3axoHa o pagy (,,Cnyx6enn rmacauk PCS 6p. 24/05, 61/05, 54/09, 32/13,75/14,
13/17 - Opnyka YC PC m 113/2017. B.: AyreHTH4HO TyMadere — 95/2018) u unas 2. Direktiva
2003/88/EZ Europskog Parlamenta i Vije¢a od 4. 11. 2003. o odredenim vidovima organizacije
radnog vremena, ,Sluzbeni list Europske unije, L 299/9, 4. 11. 2003, CELEX broj: 32003L0088;
https://eur-lex.europa.eu/legal-content/HR/TXT/HTML/?uri=CELEX:32003L0088, 3. 9. 2025.

5  Ynan 2. Direktive 2003/88/EZ.

6  O.Hepuh, ,Bpahame gocrojaHcTBa I yryiefa sppaBcTBeHNM pagHunumMa’, Meguyuxcku ipeineg,
Vol. 59, 6p. 11-12/2006, cTp. 515-521.

7  W.Jang, S. Kim, Y. Kim, W. Lee, J. Y. Choi i dr,, ,Overwork and changes in brain structure: a
pilot study*, Occupational and Environmental Medicine, vol. 82, br. 3/2025, str. 105-111.
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upneHTNUKYjyhu 3HaUajHe pas/iuKe y peroHMMa MO3Ta IOBE3aHUM C U3BPIIHUM
¢dyHKIMjaMa U eMOLIMOHA/IHOM pery/anujoM kop npeonrepehennx ocoba. byky-
pelITaHCKa JeK/lapalnja o 34paBCTBEHNM PaJHUIVIMA 1 HeroBaTe/byuMa 3 2023.
yKasaJjia je Ha TO Jla Cy U3rapame Ha II0CITy, CTPeC, HaCU/be ¥ MamaK KaJlpoBa JyTro-
TpajH! M3a30BY C KOjMIMA Ce€ CyOo4aBa 3[PAaBCTBEHN CEKTOP, a KOjI CY ce, HapO4UTO,
HOTOpIIA/IM IIOC/Ie TaHAeMuje KoBuza 19.2

[TpexoBpeMeHnM paji HUje IOXKE/bHO OfICTYIatbe Off CTAHAAPAHOr OrpaHNYebha
pajiHOT BpeMeHa, a BelMKY Opoj IPEeKOBPEMEeHMX CaTV MO>Ke He CaMo Jja TeMe/bHO
Hapyuy (pu3NYKO ¥ MEHTATHO 3jpaB/be NojefnHIa Beh fa upekTHo yTude 1 Ha
naj MHAVBULYaTHe U SPYLITBEHE IPOAYKTUBHOCTH, a TOC/IEAUYIHO U [ia Y3POKYje
u 6pojHe colujanHe nIpobeMe.

Y mebhyHapopHUM JOKyMeHTMa IIPeKOBPEeMEeHM paj ieIHUIIE ce Ha Pas3/in-
q1Te HauyHe 1 He ofpelyjy ce kputepujymu 3a meroso yBobermwe v HafloKHATY.
Tako, mpema gepuuaniuju OEL/l-a, npekoBpeMeHM paj jecTe paj Ly>V Off IIyHOT
pajiHOT BpeMeHa, Koju ce ob6uyHo maha Bumre.” MehyHnapogHa opranusanyja pa-
fia fepuHMCaIa je mpekoBpeMenn pas KouseHumjom 6poj 1 o pajHOM BpeMeHy y
uHpycTpuju u3 1919," Konserumjom 6poj 30 0 pagHOM BpeMeHY y TPTOBUHU I
KaHIlenapujama us 1930,'" xao u IIpenopykom 6poj 116 o ckpahewy pagHor Bpe-
MeHa 13 1962. roguHe.'> OBOM npenopykoM eMHICAHO je 1a Cy CBU caT paja
KOjJ IIpeMallyjy HOpMaTHO pafiHO BpeMe IIPEeKOBPEMEHN pajl, OCUM aKO Cy Y3eT! Y
003Vp IpUINKOM yTBphuBama HakHaje y CKIafy ¢ obudajem.” JlaHac je ycra/peHa

8 World Health Organization, Bucharest Declaration on the Health and Care Workforce, 2023,
Regional Office for Europe; https://iris.who.int/bitstream/handle/10665/366519/Bucharest-
decl-2023-eng.pdf, 3. 9. 2025. Koudepenuuja mon HasusoM ,Visoki regionalni sastanak o
zdravstvenoj i negovateljskoj radnoj snazi u Evropi: vreme je za akciju“ ogp>xaHa je 22. n 23.
MapTa 2023. y Bykyperury. Opranusatop je 6m1a Pernonanta kanuenapuja CBeTcke 3[paBCTBeHe
opranmsanuje 3a EBpomy, a yuecTBoBanu Cy npejcTaBHULM IPeKo 50 eBPOICKUX 3eMalba,
yKbydyjyhu sgpaBcTBeHe pajiHMKe, CUHAMKATe, JOHOCHOLE OJTyKa U CTPY4baKe.

9 D. Anxo, M. Karlsson, Overtime work: A review of literature and initial empirical analysis,
Conditions of Work and Employment Series, No. 104, Geneva: International Labour Office,
2019, ctp. 3-5.

10 ILO, Hours of Work (Industry) Convention, 1919 (No. 1), KoueH11ja 0 pafiHOM BpeMeHY
(vapycTpuja) us 1919 - Konsenuuja 6p. 1 Mehynaponne opranusanuje pajia ycBojeHa y
Bammurrony 28. HoBeM6pa 1919. rogune. Onpen6om wiaHOM 4. 0Be KOHBeHLje peBubeHo je
7a je IpeKopaJerbe PaJJHOT BpeMeHa JI03BOJbEHO je CaMO Y M3Y3EeTHIM CITyYajeBIMa, Kao IITO CY:
Hecpehe, XMTHM IIONIpaBHY PaJIOBM, HEIpeIBMheHI IPeKUN Pajia, CE30HCKM MOCTIOBHU 11 M3y3€THE
norpebe pousBopbe. TakBY CTydajeBu MOpajy O1TH jacHO fedMHIMCaHN 3aKOHOM VIV TIPOMICHMA.
YaHoM 5. ypebeHo je ga mpekoBpeMeHn paj; Mopa OUTV IIOCEOHO Pery/IncaH HAIOHATHIM
3aKOHOJIaBCTBOM MY KOJIEKTUBHIM YTOBOPMMa U, IO IIpaBIITy, IVTaheH 1o BUILOj cTomm.

11  ILO, Hours of Work (Commerce and Offices) Convention, 1930 (No. 30), KouBeH1uje o pagHoM
BpeMeHY (TproyHa u Kaunenapuje) ua 1930. - Konsennuja 6p. 30 Mehynapopue opranusaryje
paja ycojeHa y YKenesu 28. jyna 1930. Toxom 14 cefHMmlle, @ CTYNMIIA je HAa CHAry 29. aBrycra
1933. rogune. ILO NORMLEX - Convention C030, 3. 9. 2025. Osa xoHBeH1uja ypebyje
[IPeKOBPEMEHN paji Ha C/IMYaH HadyH Kao 1 Konsennuja 6poj 1.

12 ILO, Working time in the twenty-first century: Discussion report for the Tripartite Meeting of
Experts on Working-time Arrangements 2011, 17-21 October 2011, Geneva: ILO, 2011, cTp. 3.

13 Ibidem.
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neduHunuja MOP-a fa je To paj M3HaJ HOpMaTHOT pafiHOT BpeMeHa yTBpheHor
3aKOHOM, KO/IEKTUBHVM VIV MHAVBUIYyaTHIM YTOBOPOM, JO3BO/bEH NIPOMNCHAMA U
o6myHo nahen ysehano. 3a npakriune cpxe, MOP pasinukyje yroBopHo, yobu-
JajeHo U 3aKOHOM IIPOIMCAHO PaJHO BpeMe, Kao U fia /IU IPeKOBPEeMEeHM pajj HOCK
npaso Ha HakHany win He.'* EUROSTAT nedunuie npekoBpeMenn paj kao 6poj
CaTy Koje je 3aIl0C/IeHN CTBAPHO Pajyio IPEKO YTOBOPHMX VIV HOPMa/THUX JHEBHMX/
HeJie/bHYX caTy paja. [Inahenn nmpekoBpeMeHM paj je OHaj 3a KOji 3aII0C/IEHN Ma
IIPaBO HA HAaKHA/ly Y HOBLLY, poOu vt c1o60gHNMM JaHyuMa. '

Enementu oBux fepunumyja yrpahenn cy y sakoHcka pelema y Perryonmum
Cp6uju, amu je moce6HO 3a jajby aHaM3y MPEKOBPEMEHOT Pajia TeKapa MHTePeCaHT-
Ha fe¢punnnja EUROFOUND-a. Hanme, u geduunnuja MOP-a u gedpuuumnuja
OELIE][I-a xao mpeKoBpeMeHM paji y3UMajy caTe IPeKo ,HOpManHor  GOHJa caTu
Y1 KOjU je KOMITeH30BaH OWJI0 y HOBILY, pOoOY M/t CTOOORHUM CAaTUMA, II0 IIPABUTY
BulIe of pefoBHOr paja. Mehyrum, nepuannuja EUROFOUND-a pasnukyje
HpeKOBpeMeHN paj, fofatHe cate (extra hours) u mpekomepHu pafp (excess work).
Kputepujym 3a pasnukoBame 4iHe 3aKOHUTOCT yBODhera IIpeKOBPEMEeHOT pajia
IIpaBO Ha MOCeOHY HAKHA/y 3a IPEKOBPEMEHU paj,.

[Tojam mpekoBpeMeHM pafi ce U3 oBe JeUHNIIVje MOXKe Y Hallloj 3eMJbY T10-
VICTOBETUTH Ca 3aKOHUTYM IIPEKOBPEMEHNM PajJioM KOju IIOfpa3yMeBa paj IpeKo
HOpMaHOT QoH/a caTy ¥ yBehaHy KOMIIeH3a1ujy Wiy cobofiHe cate obpadyHare
y ofipebeHoj mponopuuju, fogaTHe caTe ¢ pajoM IpeKo IIyHOT PafHOT BpeMeHa Koji
je KOMIIeH30BaH 10 yoOu4ajeHoj Tapudu vy 6e3 KOMIIeH3a1yje, a IpeKOMepHNI
paj ¢ YKyIIHUM paHIM BpEMEHOM KOje TIpeMallyje MaKCYMAIHO JJO3BO/bEHO VMIN
Iperopy4eHo pafiHo BpeMe.'® IIpekoBpeMeHN paj i JOaTHY caTu Koju yBehasajy
HOPMaJIHO VIV yTOBOPEHO PajHO BpeMe MOpajy OMTH Y OKBMPY 3aKOHOM JI03BOJbe-
HOT MaKCMMYyMa HefIe/bHOT PaJHOT BPeMeHa, 0K IIPeKOMEPHM pajj IIpejiasy Taj
MaKCHMYM, IITO Ta YMHY He3aKOHUTUM (abusus non tollit usum)."”

[Tpo6reM peKOBpeMEHOT, /Iy U IIPEKOMEPHOT pajia MCTIUYE Ce Y 3[[PaBCTBEHO]
IeTaTHOCTY, IOCeOHO KO IIPEeKOBPEMEHOT pajia leKapa. 3ipaBCTBEHA Ie/IATHOCT
KojoM ce 06e36eDyje 3mpaBcTBeHa 3alITUTA jecTe AeTATHOCT Off jABHOT MHTEpeca y
KO0jOj ce yCiIyre pykajy 24 4aca y KOHTUHYUTETY, T€ CXOZHO TOME OpraHM3anuja
pajia 3aII0C/IeHNX Y 3[[PaBCTBEHOj IeTTAaTHOCTY Mopa 6uty npuarohena rome. [Topen
TOTa, KOJI JIeKapa je M3pa’keHa BICOKA CAaMOOATOBOPHOCT 1 mocBeheHocT 6pu3n 3a
KVMBOT 1 37IpaBjbe NAIVjeHaTa IIa 4eCTO 13 TOT pasjiora pajie MpeKoBpeMeHO M
Jak 1 Kaja cy 6onecuu. [Ipema Cmepuuiiama MebhyHnapopHe opraunsanuje paga
(MOP) oppebeHo je na 3npaBcTBeHa IeIaTHOCT CIAfia Y ,,eCeHIMjaTHe Te/IaTHOCTY
y KOjiMa 3arioc/ieHy He Tpeba jja Oyny nuieHy Impasa Ha mTpajk.'® Mako je oBa

14 Ibidem.

15  Ibidem.

16 Ibid., cTp. 2-4.

17  3noymorpeba He ykuzaa ymorpeoy.

18 ILO. Freedom of Association: Digest of Decisions and Principles of the Freedom of Association
Committee of the Governing Body of the ILO. 5th revised edition. Geneva: International Labour
Organization, 2006, para. 576.
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CMEpHUIIA JjaTa ¢ IM/beM OCTBapyMBalba IIpaBa Ha IITPajK, 3HAYAjHA je U Y OIIIII-
TeM KOHTEKCTY ofipebuBama 3paBCTBEHe Ae/TaTHOCTH, KAo Ae/IATHOCTY Off jABHOT
MHTepeca yonuure. VI3 neduHMIVje OBe HeMaTHOCTM Kao TaKBe, HOCTIEANYHO Cy
MHOTa pajjHa IpaBa MoAM(QUKOBaHa Ha LITETY 3aII0CTIeHUX 1 TofpeheHa Buiem
MHTEpeCy APYIITBA, OflHOCHO KOHTMHYVPAHOM OCTBapUBamby IIPaBa Ha 3/[paBjbe
rpabana. Kousennuja MOP-a 6p. 1 o pagHoM Bpemeny (1919) nako nponucyije 8
caTyl IHeBHO 1 48 caTu HeJie/bHO, J03BO/baBa U3y3eTKe Y XUTHUM CITy4ajeBMMa 1
3a ofpehene npodecuje, ykpyuyjyhnu sgpascTso.

ITopep tora, Kousennuja MOP-a o meguimacKoM 0co6spy 6poj 149 us 1977.
U IIpeficTaB/ba K/bYYHY MehyHapomHM JOKYMEeHT Koju IIpK3Haje IocebaH CTaTyC I
YCIIOBe pajia MEIUIITHCKOT 0C00/ba Koje TIIPY>Ka HeTy U YC/IyTe Here, ajli Ce OHa He
offHOCH Ha jtekape. OBOM KOHBEHIIVjOM 3aXTeBa ce Ia MEeANIVIHCKO 0C0o0/be Koje Ipy-
XKa yCIyre Here Tpeba [ja y>KuBa yC/IoBe HajMatbe jeJHaKe OHMMA KOje UMajy Ipyru
pafiHNLIM Y 1aToj 3eM/by, n3Meby ocTasor, y 06/1acTu paiHOT BpeMeHa, yK/by4yjyhn
perynucame ¥ HaKHafly 3a IIPeKOBPeMeHU pafl, paj] y HeIIOBO/bHUM TepPMUHIMA
Y CMEHCKM paf u Hepte/bHY opMop.” TIpenopyka 6p. 157 y3 Kousenuujy 6p. 149
neduHmIe KeXYpCTBO (0n-call-duty) kao neprof Kajja je MeAULIMHCKO 0Cob/be, Ha
PaZIHOM MeCTy WIM BaH beTa, Ha pacIojaramy OC/I0faBIly pajy Moryher rmosusa.
Takobe, 3axTeBa 1a ce BpeMe TOKOM KOjer je 0cob/be Ha pacIoaramy HOCTOABITY —
Kao IITO je BpeMe MOTPeOHO 3a OpraHM30Bambe pajia ¥ BpeMe IIOTPeOHO 3a IIpUMabe
U TIPEHOC MHCTPYKIyja — Tpeba 1a ce pauyHa Kao pafiHO BpeMe 3a MeJUIIHCKO
oco0spe (IpunpeMa cMeHe, Ipefaja Iy>KHOCTH) Y3 MOryhe 13y3eTKe y Be3M C Jie-
XKYPCTBOM. MeAMUIMHCKM paJHULIM U TIOC/IOfaBal Tpeba c1obogHO Jla JoroBope
YC/IOBE OKO payyHama pafiHOr BpeMeHa y IIepHoay AeXypcTaa.?

I[IpaBo Ha 3apaBbe yTBpheHO je Kao mpaBo 6pojHuM MehyHapogHUM npaBum
aKkTMMa’! ¥ IPU3HATO KA0 jefHO Off OCHOBHMX IIpaBa WIaHOM 68. cTas 1. YcraBa
Peny6rmuke Cpbuje.? C mpyre cTpaHe, 3alI0OCTIEHN Y 3APaBCTBEHNM YCTaHOBaMa
MMajy IpaBoO Ha OCTBapMBaIbe CBOjUX PaJHNX IIPaBa, a IPBEHCTBEHO IIPAaBO Ha
OTpaHMYEHO ITYHO PAjIHO BpeMe Y CKIaJy ca 3aKOHOM. 3aIIOC/IeHN Y 3[paBCTBEHNM
ycraHoBama y Perry6rmum Cp6uju y>kuBajy IpaBo Ha OIIIITe OTPaHNYEHhe IyHOT
pajgHOT BpeMeHa 13 3aKOHa O pajy, OHOCHO ITYHO pafiHO BpeMe usHocy 40 JacoBa
HeJle/bHO, Te CBAKM paji IIPEKO IIYHOT pajHOT BpeMeHa IpefCcTaB/ba IPEKOBPEeMEHN
paji Koju ce MOKe YBOZUTY CaMO Y 3aKOHOM IIPOIIIICAHOM CiydajeBuMa.” [Tpema

19 ILO, Nursing Personnel Convention, 1977 (No. 149), KouseHuuja o MeauumsckoM oco6sby, 1977
(6p. 149), ycBojena y JKeHeBn Ha 63. 3acenay MebhyHnaponHe kondepeHuuje paga 21. jyxa 1977,
cTymmia Ha cHary 11. jyna 1979. ropune. ILO NORMLEX - Convention C149, 3. 9. 2025.

20 IIpemnopyka o ocobmy y obmactu Here (IIpenopyka 6p. 157) monera y JKenepa Ha 63. 3aceniamy
Mebhynaponne koHdepeH1Mje pasia 21. jyHa 1977. roguHe.

21 Tlomenyhemo HajsHavajHMje: Mel)yHapogHM TaKT O eKOHOMCKMM, COLIMjaTHUM U KYITYPHUM
npasyma notTephen 1 PeBuanpaHa eBporcka conymjaaHa MoBeba, ycojeHa y Ctpasbypy 3.
Maja 1996, nmorBphena 3akoHOM 0 moTBphuBamwy PeBuypaHe eBpOIICKe COLMjaTHE ITOBEJbE,
,»Cnyx6eun rmacuuk PC — Mehynaponuu yrosopu®, 6poj 42/09.

22 VYcraB Penybnuke Cpb6uje, ,,Cnyx6enn rnacuuk PC 6p. 98/06 u 115/21.

23 B.umaH 50. 3axkoHa o papny (,Cnyx6enu rnacauk PCY 6p. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17,113/17,95/18, 86/19, 155/20, 114/21, 62/23). Tlopex peCTPUKTUBHO IIOCTaB/bEHNX YCIOBA
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ofiper6ama OILITET 3aKOHA O Pajly, 3aIIOC/IEHN je [Y)KaH fia Ha 3aXTeB IOCI0faBLia
pajaM IpeKOBPEMeHO y C/Iy4ajy BUIIIe CHIe, M3HeHaiHoT oBehamwa 061Ma nocia un
y APYTMM CTydajeByMa KaJia je HeOIIXOIHO Aa ce y oapeheHOM poky 3aBpiun mocao
KOjJ HMje IUTAHMPaH U Taj pajj He MOXKe Ja Tpaje Jy>Ke Off 0caM 4acoBa HeJe/bHO. 3a-
TIIOC/IEHV He MO>Ke J1a pajiyt Ay>Ke off 12 yacoBa AHEBHO YK/by4yjyhu 1 mpexoBpeMeHn
pap.** 3aKoH 0 3[[paBCTBEHO] 3AIUTUTH jecTe lex specialis y omHOCY Ha 3aKOH 0 pany
VI OH Ha Ioce6aH HauMH ypebyje mpekoBpeMeHM paj| y 34paBCTBEHUM yCTaHOBaMa.
O6aBe3a IpeKOBPEMEHOT pajia IPOUCTNYE U3 YyTOBOPa O pajly 3allOC/ICHOT, 11a je
3aIlI0C/IeHN Hajuelhe Ay)KaH Jja pajyl IPeKOBPeMeHO 1 MOXKe Jia Oy7ie OTIyIITeH
YKOJIMKO Oofi6Mje IpeKoBpeMeH! paji,” umme My ce yckpahyjy cpencTsa 3a ersuc-
TEHI[N]jy, Te CTOra CBe ofipende o IIpeKoBpeMeHOM pafy MehyHapopHux 1 fomahux
akara Tpe6a TyMauUT! peCTPUKTUBHO U Y KOPUCT 3aIOCTICHIX.

2. Y3POUM ITPEKOBPEMEHOT PALTIA Y 3JPABCTBY

CBeTcka 3[[paBCTBeHa Opranmsanyja nmpensnha Mamax o 4,1 MUINOH 31paB-
cTBeHMX pagHuka (0,6 MUIMOHA JleKapa, 2,3 MIINOHA MeIUIIMHCKUX cecTapa u 1,3
MIWINOHA APYTUX 3/[paBCTBEHMX pajHuKa) y EBpornckoj yuuju o 2030. rognHe. Kako
HeJJOCTaTaK 3all0C/IeHNX ITOCTaje CBe aKyTHYjU, OC/Iamarbe Ha IpeKoBpeMeHy pap he
ce 3HauajHO noehartn.”® EBporicka depeparyija cHAMKATa jaBHUX CTyXOM 3aXTeBa
XUTHY aKIIMjy KaKo 611 ce pelyiy Ipo6ieMu HefocTaTka 0co6/ba 1 3alITUTIIN U
PaJHNIV U TTAIVjeHTH, jep ce IpeTepaHo onTepeheHy 3apaBCTBEHM Y COLMjaTHN
PaHNUIIV CYyO4aBajy ca CMHAPOMOM caropeBama (32% 3apaBCTBEHMX pajJHIKA He
MoXe Jia 06aBspa perynapHe kyhHe nocnose 36or ocehaja ncupnbenoctu, 27,7%
panu Hohy, a 23% cmarpa Jja BUXOBO paiHO BpeMe He oMoryhasa yckmabheHocT ¢
IIOPOAIVIYHUM U IPYIITBEHNM 0bOaBe3aMa), 0K je 6e30eHOCT MmalyjeHaTa yrpoXeHa.
31paBCTBEHM CUCTEMM He MOTY Jia pyHKIMOHMIIY 6e3 IIPeKOMEepHOT IIpeKoBpeMe-
HOT pafia 360r HefocTaTka ocobspa (30% 3paBCTBEHUX pafiHUKA M3jaBUJIO je [
paju my>ke off yroBOpeHMX caty, a off 30% 1o 35% pa pajgy u Kaja je 6omecHo).”

OcTBapuBame IpaBa Ha 3[paB/be CTAHOBHUIITBA I OpraHM3alllja 34PaBCTBEHE
cnyx0e 3axTeBajy Jeporalyjy ONnIITHX IIPaByIa O PaJHOM BpeMeHY Y 3[paBCTBe-
HOj Ie/IaTHOCTY 1 yBohemwe criennpuIHMX pelllerba, alyl yBaXkaBarbe OBYX CIIeIN-
¢uuHMX 3axTeBa He Tpeba Ja mpepacTe y ,,0froBop  Ha cmaboctu cucrema. Ha Taj

3a yBoDeme ImpekoBpeMeHOr pajia 3aKOHOM O pajiy JOAaTHO cy ypebeHa orpaHndera y noriemy
IIpeKOBpEMeHOT pajia 1 paja Hohy 3amoc/ieHNx >keHa 3a BpeMe TpygHohe, 3al10C/IeHNX Koje
Jioje IeTe, CAMOXPaHMX POIUTE/bA C AE€TETOM JIO CefiMe TOIVHE XXIMBOTA 1 POJMTEbA C JeTETOM
JIO TPU FOIVIHE )KMBOTA.

24  Ibid., ynan 53. 3akoHa o papy.

25  B.Jly6apna, Pagro tipaso - paciipasa o gociiojancizienom pagy u coyujantom gujanoiy, IlpaBHu
¢daxynrer y Beorpany, Beorpan, 2012, ctp. 480.

26 European Federation of Public Service Unions (EPSU). Europe’s Health Systems Are Running
on Overtime (Policy Brief No. 2/2025). EPSU. https://www.epsu.org/sites/default/files/article/
files/02-Overtime.pdf, 24. 8. 2025.

27  Ibid.
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Ha4JH ce CBe CTab0CTH y OpTaHM3alyjy CCTeMa 3IpaBCTBEHE 3aIlTHUTe IIPeBasbyjy
Ha 3aII0CJIeHe, Ha IITa yKa3yjy U IITPajKadyKM 3aXTeBU 3[JpaBCTBEHUX PA/IHMKA
V3 MITPajKOBA OPTaHM30BAHNX Y IIOC/IEAIbYX IIeT roguHa mypom Espone. Hlect
YHUBep3UTeTCKNX KmHMKa y CeBepHoj Pajuu-Bectdammju 2022. mTpajkoaro je
77 maHa, WITO je OM0 Hajy>K! LITPAjK Y MCTOPMjU HEMAYKOT 3[JPaBCTBA, a jefjaH Off
IJIABHYIX 3aXTeBa O1JI0 je yBobemwe 06aBe3HMX cTaHAapAa 3a 6poj ocob/ba 110 CMeHH,
KaKo Oy ce cMamwyo npekoBpeMenn papn.?® Y Benukoj bpuranuju y nerem6py 2022.
u debpyapy 2023. mrpajkopane cy meguuuHcke cectpe (Royal College of Nursing), a
JIeKapyl Ha CIleljyja/In3anyju ITpajkoBany cy TokoM 2023. u 2025. 360r HefocTaTKa
0c0o67ba, TPEKOBPEMEHOT pajia IIPEKO 3aKOHCKOT MAKCMMYMa 11 pajia BUKeHIOM 6e3
apekBatHor omopa.” Y Cnosenuju cunpukar FIDES opranmnsosao je 2024. mtpajk
JieKapa KOjH je Kao jeflaH Off 3aXTeBa MIMAO0 U MOIITOBalhe €BPOIICKE IUPEKTUBE O
papgHOM BpeMeHy.” TokoM IITpajka JieKapy Cy IOBYKIIN CBOje IMCaHe CaITACHOCTH
7ia pajie iy>ke Ooff MpocevHMX 48 yacoBa ceMIYHO.”"

Y Peny6mum Cp6uju y 2023. Ha 100.000 cTaHOBHMKA 6U7IO je 322 moKTOpa
MenuiHe,” Hok ce y EBporckoj yHuju oBaj 6poj kpehe o 285 no 656,” mto ykasyje
Ha TO Jia je jenaH off MOryhux y3poka IIpeKOBpeMeHOT pajia HefloCTaTakK JieKapa.
[TIpeontepehenocT MepuiHCcKoOr 0co6/ma (50%)* u Hucke 3apage (46%) Hajsehn
cy npo6nemu y 3ipaBcTBy y Cpbuju, cMaTpajy IeKapy y aHKeTH KOjy Cy CIIPOBeIn
MuHucTapcTBO 3apaBba 1 HallMoHaHa annjaHca 3a JIOKaJIHM €KOHOMCKM Pa3Boj
(HAJIEL) 2023. ropune.” Takobe, Braga Peny6mke Cp6uje foHena je 3ak/pydax
KOjUM je lajla CaryIaCHOCT [la UPEKTOPHU 34PaBCTBEHNX YCTAHOBA OPTaHNU3Y]Y
IIpeKOBpeMEHN paJi pajiii CMaberha JIMCTA YeKamba y 3paBCTBEHUM yCTaHOBaMa.

Y Cp6buju mpobneM mpekoBpeMeHOT pajja JOAATHO Ce YCI0KbaBa IPaBOM
JleKapa Ha IONYHCKM paj] Y MaTUYHUM U/ JPYTYUM 3APaBCTBEHUM YCTaHOBaMa
710 1/3 myHOT pajfHOT BpeMeHa y3 IMPeTXOHO IpubaB/beHy CaIIaCHOCT MaTMYHOT

28 F Hattendorfer, B. Herr, B. & M. Krams, Different Countries, Same Labour Struggle: Europe’s
Hospitals on Strike. transform! europe, 15. maj 2023, https://transform-network.net/blog/analysis/
different-countries-same-labour-struggle-europes-hospitals-on-strike/, 25. 8. 2025.

29  https://www.bmj.com/content/382/bmj.p1527/infographic, https://www.england.nhs.uk/long-
read/industrial-action-by-bma-resident-doctors-25-to-30-july-2025/, 25. 8. 2025.

30 Irpajk je moyeo 15. janyapa 2024. 1 mponasehn kpos pasnnunre dase Tpajao je TOAMHY JaHa.
Jana 15. janyapa 2025. obenexxeHa je roguimuia mrajka. FIDES, Zdravniki stavkajo Ze eno
leto. Fides: Stavka je povezala zdravnistvo, 2025, https://nlinfo.si/novice/slovenija/zdravniki-
stavkajo-ze-eno-leto-fides-stavka-je-povezala-zdravnistvo/, 3. 9. 2025.

31 The Slovenia Times, Measures taken as doctors escalate strike further, 2024, https://sloveniatimes.
com/40273/measures-taken-as-doctors-escalate-strike-further.

32 MHcrtutyT 3a jaBHO 37paBibe ,Muan Jopanosuh baryt*, 3gpasciliseno-ciiaimiuciiuuku 10guirax
Peiiy6nuxe Cpbuje 2023, VIHCTUTYT 3a jaBHO 3[jpaBjbe ,MmnnaH JoBaHoBuh BaryT®, Beorpap,
2024, ctp. 17.

33 dhttps://ec.europa.eu/eurostat/statistics-explained/index.php?title=Healthcare_personnel
statistics_-_physicians&oldid=460643#Healthcare_personnel, 24. 8. 2025.

34 Op ykynHor 6poja aHKeTHPaHX.

35 H. Anbenkosuh, ,3npascro y Cpouju: Kako >xuBe iekapy ca HajMamyM IJIaTaMa y PernoHy ',
BBC News Ha cprickoM, Beograd, 12. aBryct 2024. JocTynHo Ha: https://www.bbc.com/serbian/
lat/srbija-69255163, 20. 8. 2025.
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nocnopaBara.* [IpekoBpeMeHn paji IpeAcTaB/ba 00aBe3y 3aIl0C/IEHOT, a JOITYHCKI
pafi, YKOMVKO je TpeaBuheH 3aKOHOM, TIPeiCTaB/ba HBeroBo IPaBo.” YKOMMKO TeKap
pazy IpeKOBpPeMEeHO, a TO3BO/bEHO MY je 1 Jja 00aBIba JOIIYHCKM Pafi, IIOCTAB/ba Ce
IMTabe HBeroBe NCuXopu3ndKe CIPeMHOCTY 32 00aB/bakbe II0C/IOBA PaJHOT MeCTa
1 6e36eTHOCTY TaIMjeHara, Kako Ha PaJIHOM MeCTY, TaKO U Y IOYHCKOM papy.

YBolemeM npaBa Ha JOMYHCKM paj] 34paBCTBEHNX PaJHUKa Mubepannsyje ce
paz y 3paBCTBEHMM yCTaHOBaMa, IPBEHCTBEHO jaBHUX, A/l C€, C ApyTe CTPaHe,
TepeT HeJOCTAaTKa HelIOBOJ/BHOT Opoja M3BpIIMIIAIiA ITpeballyje Ha 3[paBCTBEHe paji-
HIIKe JIO Te Mepe fla ce 3a0paHa HaITyIITamba PaJJHOT MECTa Y CTy4ajy HeIloCTOjarmba
3aMeHe I paj IIpeKO MaKCYMAJTHOT 6poja IIPeKOBPEMEHNX CaT! MOTY y HEKIM aclle-
KTVMa CMaTpPaTy ¥ IPUHYIHMUM pajioM. 3aKOHOIaBalj Ce IIOHAIIa KOHTPaJUKTOPHO
U C jefjHe CTpaHe YBOAY PECTPUKTUBHY OpTaHM3alljy PaJIHOT BPEMEHA, a C ApyTe
cTpaHe oMmoryhaBa HOIyHCKM paj 6e3 jacCHUX KpUTepujyMa, II0CeOHO Y MOITIeNy
3IpaBCTBEHMX pafjHMKA KOju pafe ckpaheHo pajHO BpeMe.

YcnoB nponyican 3aKOHOM O 3[PaBCTBEHO] 3AIUTUTH [ja CE JOITYHCKM Pafl MOXe
O710OPUTY TIO7, YCTIOBOM JIa je TIOFHOCIUIAIL 3aXTeBa y KaJleH/JapCKOj TOIMHY Koja
IIPETXO/M MOHOLIEY 3aXTeBa OCTBAPMO MPOIMCAHE MEPE U3BPILIEHA Y IIPAKCU
Ce 4ecTo He IpUMebYyje aieKBaTHO, jep ce MCIYHeHOCT OBOT YC/IOBa He YTBpDhyje 3a
CBAKOT 3[JpaBCTBEHOT pafHyKa noce6Ho. C 0631poM Ha ontepeheHOCT 3apaBCTBEHOT
cucTeMa, y BehmHY cydajeBa Taj yCJIOB je ¥ MCITYEeH, TaKo Jia Hyje IIPaBo MUTabe
OCTBapMBarbe Mepa N3BpIIeha, Beh opraHnsaiyje paHOT BpeMeHa, OITHOCHO Jia /I Ce
llaBarb-eM CaI/IaCHOCTH 32 IOITYHCKY paji KOJ IPYTOr IMOCTIOAABLA M/ 32 3aK/byYlBatbe
YTOBOpa O NOITYHCKOM Pajly ca CBOjUM IIOC/IOlaBLIEM, TaKO YTU4Y€ Ha OpraHusanujy
paza f1a ce yehaBa 6poj mpekoBpeMeHMX caTy JPYTUX 3[[paBCTBEHNX pajIHNKa.”

CkpaheHo pajjHO BpeMe 3[IpaBCTBEHUX PAaJHMKA YBENEHO je Kao 3alITUTHA
Mepa BIXOBOT 3[jpaBjba ¥ IIPEKOMEPHOT NCUX0(PM3NIKOT UCIPIIbIBAba HA PaTHIM
MeCTVMa ca oceOHMM ycmoBuMa paja. JJo3BobaBameM Jja ce IPeKOBPEMeH paj 1
JOIYHCKM paji 006aB/bajy 1 Ha TUM IIOCTIOBMMA I'yOu ce 3aIITUTHY KapakTep ckpahe-
HOT PaJjHOT BpeMeHa. 3/[paBCTBEHA YCTAaHOBA MOXKE Ce TI03MBATH Jja CE IPYKalbe
3/IpaBCTBEHE 3aIITUTE He MOXKe OPraHM30BATH Ha IPYTY HA4MH, Te fia je 360r Tora
IOTPeOHO yBeCTH IPeKOBPeMeHM paji M Ha TUM Paf[HVM MeCTVIMA, IITO JOBOJY JIO
OaHanmM3anyje oBe HOpMe, Te OHa OCTaje ,MPTBO CI0BO Ha manupy . CBe 0BO uje
HapyKy HeonmubaepaaTHMM TeH/IeHIIMjaMa Y paJHOIIPaBHOM 3aKOHOZIaBCTBY, KOje
HACTOje Jja Cpyllle OCHOBHE MHCTUTYTEe PaJIHOT IIpaBa M BUIIEEIIeHNjCKy 60pOy
kpo3 mehynapopne nokymente MOP-a fa ce oHa mocTaBe kao o6aBesa erga omnes.*

Benmku 6poj McTpakuBarma II0Kasyje [ia BMCOKM 3aXTeBY Ha MOCy (TOIyT JyTUX
PaJIHMX CaTV VM BEJIMKOT PaJHOT IPUTICKA), KA0 U HEFOCTATaK KOHTPOJIE HaJl PaHUM
YCIOBMMA, ¥IMajy CHa)KHY ITOBE3aHOCT C BMCOKMM HMBOOM HEraTMBHUX YTUIIAja

36 Ynan 60. 3aK0oHa O 3[;paBCTBEHO] 3AIUTUTH.

37 M. Cjernunh, C. 3naranosuh, ,,JlonyHcku paj y 3gpaBcTBeHUM yCTaHOBaMa — pro et contra®,
IIpasHu susoili — uacoiluc 3a UpasHy weopujy u ipaxcy, 6p. 9/2013, rop. LXIL, k. 563, cTp. 363.

38 B.wran 60. 3aK0Ha 0 3APaBCTBEHOj 3aIUTUTH KOjuM ce ypebyje gomyHcku pap,.

39  B.Bume: b. Yppapesuh, ,,Peadupmariuja mpasa Ha pan’, y: Yeknahusare ipasroi cucitiema Cpouje ca
ciaangapguma Espoticke ynuje, IIpasan daxynrer Yuusepsurera y Kparyjesiy, 2023, crp. 145-155.
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pana Ha mpuBatHy X1BOT.* Crora fo6pobuT nekapa Tpeba ga Oyae cacTaBHU Ie0
MHCTUTYLMOHATHOT IIporpama yHamnpehema kpanmurera.”!

Knunnuxka ncnmtrBama, Takobe, yTudy Ha aHra)XOBaHOCT JIeKapa ¥ OpraHu3aLujy
paziHOT BpeMeHa. Y HeKIM pajIoBVIMa 3aroBapa ce ja Tpeba nosehary 6poj KIMHIIKIX
VICTPaKMBamba, jep ce TOKOM IpoTekux rogyua y Cp6buju nspopgyo oko 100 k-
HIYKUX UCTIMTHBAbA TOJUIIbE, a TPeMa HeKVM ITpoljeHaMa IMOCTOj M KallalluTeT 3a
0KO0 400 KIMHUYKUX UCIUTUBaA. MebyTMM, 3a cajla HMje aTa aZleKBaTHA IIPOLIeHa
KaKo OM locajjalliba AMHAMIKA KIVHIYKIX UCIINTHUBAbA, Ko 1 beHo noBehame,
YTHUIIAZIO Ha OpPTaHU3aIMjy paJHOr BpeMeHa 3aIl0C/IeH)X KOji MX CIIPOBOJIE.

[TpexoBpeMeHM paj] IPeKO 3aKOHOM [03BO/bEHOT MaKCYMYyMa HapyIllaBa paB-
HoTexXy n3meby nmpodecronanHnx o6aBesa 1 IPUBATHOT XVBOTA,  MOXKE Jja JOBeie
U 10 030W/PHUX 3paBCTBEHUX Ipo6/IeMa, ITa yak u camoybucTsa. Ha npumep y
Jamany cy 3abenexxeHe IojaBa Kapoluuja 1 Kapobucallya ycaes IpeKkoMepHor paja.*
Kaporu (karoshi) jecte colpujamHO-MeVILIMHCKY TEPMVH KOjJ O3Ha4aBa CMPT YCIIef
IIPeKOMEPHOT paja, Hajuenrhe of MHQapKTa, MOX/JAHOT yAapa UM aKyTHe CpYaHe
nHCypuumjeHnmje, a kapohucany (karojisatsu) o3Ha4aBa caMoy6MCTBO 13a3BaHO
PagHMM CTpecoM, YK/bydyjyhy npekomepHe pagHe cate (mpeko 250 caTi MecevyHo),
HefI0CTaTaK KOHTPOJIe Hafl pajioM, HECUTYPHOCT 3aIl0OC/Ieha I MOOMHT ¥ IIPUTUCAK
fia ce MOCTUTHY HeOCTVDKHY IVbeBu.

Crypuja y CAJ] xoja je o6yxBaTuia 3fipaBCTBEHe pajjHIKe IT0Ka3asa je jacHy
nose3aHocT usMeby Hefe/bHOT Opoja pagHUX caTu U pusuKa of nospena. Huje
yTBpDeH JofaTHY pM3MK IOBe3aH C I0jelNHAYHIM CMeHaMa y Tpajamy off 12 caTn,
a7 je 3aK/by4eHO JIa Hajjadyt M3BOP YMOPa KOJ 34PABCTBEHNX pafHMKA IPON3UIA3N
U3 aKyMY/IMPaHMX PAJTHUX CaTy TOKOM Iiefie Hefiejbe, a He U3 TIOBPEMeHMX JIBaHa-
€CTOYaCOBHMX CMeHa Koje ce pajie HeKO/IMKO JlaHa Hefle/bHO.*

3. IEXKYPCTBO, ITPUITPABHOCT U PA[] I1O IIO3UBY
KAO ITOCEBHM OBJIMIIN ITPEKOBPEMEHOI PAIJA
Y PEITYBJIMIIN CPBUJU

Ha noppyujy EBponcke yHuje npecygama EBponckor cyna npasge SIMAP
(C-303/98), Pfeiffer (C-397/01 no C-403/01), Jaeger (C-151/02) u Dellas (C-14/04)

40  S.Ikeda, H. Eguchi, H. Hiro, K. Mafune, K. Koga, K. Nishimura et al., ,Work-family spillover, job
demand, job control, and workplace social support affect the mental health of home-visit nursing
staff, Journal of UOEH (University of Occupational and Environmental Health), 2021, ctp. 59.

41 T.S. Huber, ,,Professionalism and the work-life balance®, Journal of Vascular Surgery, Vol. 60,
No. 4/2014, ctp. 1081.

42 M. Cramenkosul, ,,JIocTTpaHsuumonu craryc u ogabpaHy 13a3oBM 3PaBCTBEHOT CUCTEMA
Cp6uje®, Inventis CTC, 2019, ctp. 31.

43  International Labour Organization, Case Study: Karoshi — Death from Overwork, World Day
for Safety and Health at Work, Geneva, 2013.

44 A.Dembe, R. Delbos, J. Erickson, Estimates of injury risks for healthcare personnel working night
shifts and long hours, Quality and Safety in Health Care, Vol. 18, No. 5, ctp. 336-340. HaBeneno
mpema: H. K. Scott-Marshall, Safe limits on work hours for the nursing profession: a rapid evidence
review, Frontiers in Global Women’s Health, Vol. 5, 2024, cTp. 8.
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IIOCTaB/beHN Cy TeMe/bY 3a TeIHMCAbE PaJHOT BpeMeHa y 3/[paBCTBEHOM CEKTOPY
y YHUju, OTHOCHO IIPMU3HATO je IIPaBo JIeKapyMa Jia ce IeKyPCTBO padyHa y paHoO
BpeMe, Kao U fia ce Mopa 06e36equty 06aBe3aH OMOp OfMax HAKOH AeXypcTrasa.”
[Tpema upextnsu 2003/88/E3 o oppeheHum acnekTnMa opranmsanyje pajHor
BpeMeHa IIPOCeYHO PaJHO BpeMe Y IIepHMOAY Off CefilaM JaHa, YK/bYydyjyhu nmpeko-
BpeMeHM pafi, He Tpeba fja mpemasu 48 caTi, TOKOM pedepeHTHOT Iepyuofia, Koju
MO>Ke TpajaTyt O YeTUpM Meceld. 3aKOH O 3[paBCTBEHOj 3aITUTY Ha VICTY HAYVMH
ypebyje pagHO BpeMe 3[;paBCTBEHVX paJJHIKA, A/l ICTOBPEMEHO ITOCTAB/ba N3y3eTKe
y TIOTJIeRy IPEKOBPEMEHOT pajia, IPUIIPAaBHOCTY U pajia Mo I03MBY.*

I[Tpema 3axoHy o 3paBcTBeHOj 3auTuTy Peny6rmike Cpbuje mexxypcTBo je mo-
cebaH 00K IIPEKOBPEMEHOT pajia, LITO yKa3yje Ha TO [ja ce JeKyPCTBO HUKAKO He
MOYKe YpadyHaT! Y PefOBHO pajHO BpeMe, Beh 3aroc/ieHyt Mopa ia OCTBapy PelOBHO
pagHO BpeMe MMMO AexxypcTBa. OBaKBO orpaHmderbe Hije y CKIany ¢ [JupexTnBom
2003/88/E3 jep je mexXypCTBO CaMO jeflaH Off HauMHa OpraHusanyje paja, a ’beroBIuM
U3[iBajabeM y HocebaH oO/MIK IIpekoBpeMeHor pajia Hamehe ce 3aK/bydax o IexXyp-
CTBY Kao 06aBe3HOM (CTaH/JapHOM BIJY) BUJY IPEKOBPEMEHOT pajia.

Y AHanu3nu cTama eKOHOMCKIUX U COLMjamHuX npasa y Penybmuny Cpoujn —
JsBemraj o mpuMenn MelyHapoiHOT TakTa 0 €KOHOMCKVIM, COLVIja/THUM U KY/ITYp-
HVIM ITpaByMMa*’ IpeIo3Har je mpo6eM HeeBUIEHTYpaba IIPEeKOBPEMEHOT pajia jep
IIOC/IOAABIM He NOIITYjy 3aKOHCKY 00aBe3y Boherma JHeBHe eBUIEHIVje O IIPEKO-
BpeMEHOM pajy, LITO je IOTBpheHo 1 HamasuMa [l p>kaBHe peBIU3OpCKe MHCTUTYIIje
y clipoBObemy peBu3Mja MPaBMIHOCTY M CBPCUCXOTHOCTY Pacxofa 3a 3aIll0C/IeHe
¥ LA aHTKOBAHA BaH PaJHOT OJJHOCA y JOMOBMMa 37ipaBiba.*® 3abenesxenn cy u
CITy4ajeBM Jia je HeMeUIMHCKOM 0Co0/by CBaKOT Mecerja McIytahBaH MaKCYMaTHN
6poj o 32 caTa mpekoBpeMeHOT pasia 6e3 0063ypa Ha CTBapHO M3BpLIeHN Opoj caTn
IIPeKOBPEMEHOT pajia, a Koji je yrimaBHOM 6mo Behu of MakcumaHor 6poja catn
u 6e3 Ioy3jaHe [JHEeBHe eBUJIeHIIMje IIPeKOBPEeMEHOT pajia, Kao 1 6e3 JOoHOoIIemha

45 Cyn npaspe Esporncke yuuje, C-397/01 do C-403/01 - Pfeiffer n gpyrn nporus Deutsches Rotes
Kreuz, 5. okto6ap 2004, ECLI:EU:C:2004:584. Cyn npaszae EBporcke yauje (2003), C-151/02
- Landeshauptstadt Kiel mporus Norbert Jaeger, 9. centrem6ap 2003, ECLI:EU:C:2003:437. Cyg,
npaspe EBporcke yuuje (2005), C-14/04 — Abdelkader Dellas u spyru npotus mpemujepa u
MIHICTpa 3a colujanHa nurama Ppanmycke, 1. genembap 2005, ECLI:EU:C:2005:728.

46 Ynan 58. 3akoHa 0 3[JpaBCTBEHO] 3aALITUTH.

47  MuHMCTapCTBO 3a /bY[CKA M MambMHCKA IIPaBa U IPYLITBEHY [O1jasior, AHANU3A Cillatbad eKo-
HOMCKUX U coyujannux ipasa y Peiybnuyu Cpouju — Vzeewttiaj o upumenu MehyHapogHot
{aKiia 0 eKOHOMCKUM, COUUJATHUM U KynillypHum tipasuma, Bnaga Pery6nuxe Cp6uje, beorpap,
2023, cTp. 60.

48 ]Ip>xaBHa peBM30PCKa MHCTUTYLM]ja, VIsBelTaj 0 peBusnju NPaBUIHOCTY U CBPCUCXOHOCTH
mocoBama y Jlomy 3apasipa ,, Bragumupru®, Bragummpuy — Pacxopu 3a 3amocieHe u nuna
aQHTa)XOBaHAa BaH PaJHOr OJHOCA y JOMOBMMA 3paBjba 6poj 400-1066/2024-05/20 ox, 20.
merieMbpa 2024, Beorpap; VsBemTaj o peBU3uju MPaBUITHOCTY M CBPCUCXOHOCTH ITOCTIOBAba Y
Ilomy 3ppasipa ,,KoBun®, KoBuz — Pacxozu 3a 3arocrieHe u /miia aHTa)KOBaHa BaH pajjHOT OHOCA
Y IOMOBMMa 37ipaBjba 6poj 400-1066/2024-05/20 op; 20. gergembpa 2024. ronnue, beorpaz, IP.
Vi3BeTaj o peBn3nmju GUMHAHCKjCKUX MSBELITaja ¥ IPABMIHOCTY IOCTIOBaba 34PaBCTBEHOT
nenrpa Apanbenosan, Apaunbenosary 3a 2023. roguay 6poj: 400- 132/2024-05/23 op 17. geuembpa
2024. ropune, beorpag, ctp. 55 n 100.
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OZTIyKe O YBODemy IeXXypcTBa ¥ IPUIIPaBHOCTILY pelllera o VCIUIATH IIPeKoBpe-
MeHor paja.”’ Tokom 2023. 3anocnenn y cry>k6ama rMHeKoJIoruje, efujaTpuje,
HeyporIoryje, OIIITe XUPYpruje, MHTepHe MepniuHe Omnre 6omHne [Tpokymbe
pagum cy myxe off 48 yacoBa Helle/bHO (pefloBaH paj ¢ IPeKOBPEMEHNM PajioM,
OIHOCHO JISKYPCTBOM M PaJioM II0 II03MBY) Ha JleBEeTOMECEYHOM HUBOY I Ha Taj
HaumH ocTBapuan 3.038 yacoBa NpeKOBPEMEHOT pajia BUIIE Off 3aKOHOM IIpOIN-
caHoOT 300T HelOBOJ/BHOT Opoja U3BpIIMIaLa.”

Panuje je Beh youen npo6nem caMOCTaTHUX [IeXKypcTaBa (IIpeKoBpeMeHOT
pajia) Mekapa Ha CIlelyjaan3alyjy Ha IOCTI0BMMa Ha KOjiIMa pajie CBpILeHM CIIe-
IVjamucTy 360r HeOBO/BHOT Opoja M3BPIINIIALA Y CHEIVjaTUCTUYKIM CTyK0aMa.
Tako je Onmrra 6onHuia BapeBo y 2016. oprannsoBana CaMOCTaIHO JEeXYPCTBO
JIeKapyMa KOj! HUCY CIIeLUja/IUCTH Y CIy>KOUM OpTOIIeinje U TpayMaTosIoruje 1
CITy>KOM IICHXUjaTpuje, y Tpajamy off HajMame 2.928 4acoBa, MaKo Cy JTeKapy Ha CIie-
IMjaM3anyjy Ty>KHU fla pajie Ioj Hai30poM jlekapa crenujancre. OMoryhaBamem
JleKapyMa Ha CIlelyjanmsanyjy ga 006aBjbajy 34paBCTBEHY 3aIUTUTY U3 00/1acTH
KOjy crelujanusupajy 6e3 Hagsopa opiaurheHor 3ApaBCTBEHOT paJlHUKA HACTaje
PM3MK Jla OCUTypaHMKY Hehe 61Ty mpy>KeHa afileKBaTHA 3[paBCTBEHA yC/IyTa, ITO
MOYKe MIMATH 3a ITOCTIEANITY OATOBOPHOCT 3aII0C/IEHOT U 3[[paBCTBEHE YCTaHOBE 32
JIEKapCKy TPelIKy.”

Y Bpeme enupiemuje n3aspane Bupycom SARS-CoV-2 nojasuo ce mpobnem
IIPeKOBPEMEHOT pajia IPeKo 3aKOHOM JJ03BOJ/beHOT MakcumyMa y Cpouju. Braga PC
JIOHesIa je 3aK/by4ak™ KOjJM je lajia CarJlacHOCT Jia Ce 3all0CTIeHNIMa Y 3 paBCTBEHUM
ycTaHOBaMa Koje cy ofpebeHe kao KoB1J 60THNIIE ¥ KOBUJ, aMOY/IaHTe, a KOji pajie
Ha [I0CIoBUMa 60pOe poTuB 3apasHe 60/1ecTy KOBYJ 19, M3BPIIN UCIIIATA PAa3/IMKe

49 VI3Bemitaj 0 peBM3Mjy PUHAHCUCKUX U3BEILITAja ¥ IPABUIHOCTYU MIOC/I0OBaba 3[PaBCTBEHOT
nextpa Apanbenosar, Apanbenosary 3a 2023. rogury 6poj: 400-132/2024-05/23 op 17. seuembpa
2024. rogune, beorpap, cTp. 56; V3BelTaj o peBM3Mj1 MPAaBUTHOCTUA ¥ CBPCUCXOJHOCTH
nocnosama y Jlomy sgpasiba JlecnoroBan, JlecnoroBan — Pacxopu 3a samocnene u nuna
aHTa>KOBaHa BaH PaJHOT OHOCA y [JOMOBMMa 3[paBjba O6poj 400-1064/2024-05/18 op 17.
meuem6bpa 2024. ropune, 2024, beorpap,

50 [IpxaBHa peBM3OpCKAa MHCTUTYLM]a, V3BelmTaj 0 peBUsuju IPaBUIHOCTY U CBPCUCXOJHOCTH
nocnosama y Jlomy 3gpasmpa ,,[Ip Bepopy6 lakuh®, Majnanmnex — Pacxopu 3a 3anociese u
JIMIa aHTa)KOBaHA BaH paJiHOT OfHOCA Y JOMOBMMa 37ipaBba 6poj 400-1067/2024-05/21 op, 20.
meuem6pa 2024. rogune, beorpap, ctp. 75.

51 Omura 6onanna Ilpokymme ce jomr 2021. o6paruia fonnucoM MuHICTapCTBY 34paBiba
Perry6nuke Cp6uje — CekTopy 3a OpraHu3alujy 3apaBCcTBeHe CIy)X0e ca 3aXTeBOM 3a aBatbe
MUIIIbEbA Y BE3U C OPTaHM3ALMjOM IIPEeKOBPEMEHOT pajia y CTy>XOU I'MHEKO/IOTHje U aKyLIepCTBa
360r HeMoryhHOCTI OpraHM30Bamba PEFOBHOL Pajia Kao U MIPEKOBPEMEHOT Pajia y 0BOj CIyx6u
y Tpajamy o 48 yacoBa Heie’bHO. OfirOBOpa Ha NOMUC Huje 61y10. VI3BelTaj o peBUsUju
(buHAaHCHjCKUX M3BelITaja ¥ IPaBIIHOCTY IToc/oBawa Omurre 6omunue ,[Ip Anekca Cauh®
ITpoxymmse, ITpokymbe, 3a 2023. roguny 6poj 400-1321/2024-05/21 6poj 16. peuembap 2024.
roguse, beorpagp, cTp. 59.

52 JIpxaBHa peBM30PCKa MHCTUTYLMja. VI3BemiTaj 0 peBU3MjU 3aBPIIHOT PauyyHa M IPABUIHOCTH
nocnoBama Omnurre 6omHuIe BabeBo 3a 2016. roanny, 400-1917/2017-05/05, 2017, Beorpapg,.
Hoctynan Ha cajry [Ip>xaBHe peBU3OpCKe MHCTUTYLHje, 3. 9. 2025. rofnHe.

53 3axspyuak Brmage PC 05 6poj: 401-1978/2021, ox 4. mapra 2021. roguHe.
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u3Meby eeKTMBHO OCTBapeHNUX CaTy PEeKOBPEMEHOT paja U uciraheHnx catu
IIPEKOBPEMEHOT Pajia, y BUCUHM Y KOjOj Ce BpIIV 00padyH 3apajie 3a IpeKOBpeMeHM!
paji y Mecelly y KOMe ce CTBapHO pajj 06aB/bao, aKO 3aII0C/IeH) HUCY OCTBApUIN
IIpaBO Ha CI00OHE caTe YMeCTO IpaBa Ha JoflaTak Ha miaTy. Hecymmuso faa je
OBaj 3aK/by4aK MMao NO3UTUBHE edpekTe 1 oMoryhmo mrahenn npexoBpeMenn
paj 3fpaBCTBEHUM paHULIMMA I IIPEKO MAaKCHMAaJTHO 03BO/bEHOT Opoja caTi, a ¢
Apyre cTpaHe GaKTUYKY je Aepornpao ogpende 3aKoHa O 3[paBCTBEHOj 3aLITUTH
0 MaKCUMaJIHOj BY)KVHY pagHor BpeMeHa. Takobe, kako 3ak/bydKkoM Huje 6110
Ipely3MpPaHo fIa I ¥ HEMEAUIIVHCKY PaJHNUIY MMajy IIPaBo Ha UCIUIATY IPeKo-
BpPEeMEHOT pajja IPeKO MaKCUMaTHOT 6poja caTy y HOCTYIKY KOHTpoe, JIp>kaBHa
PeBM30PCKA MHCTUTYLIMjA je OCIIOpYIa 3aKOHUTOCT UCIIIaTe IPEKOBPEMEHOT pajia
HeMeIUIHCKYM paIHUIVMa IpeKo 32 yaca MeceyHo.”* MebhyTnum, Ha oBaj HaumH
HOJCTUYE Ce HejeJHaK TpeTMaH paJHNKa, a CBoherme MuTama IpeKOBPEeMEeHOT
paja Ipeko MaKCMMAaJTHO 103BO/beHOr Opoja yacoBa caMo Ha Ivtahame 0BOAY 10
3aK/by4Ka Jia paji IIOHOBO IIOYNIbE J]a ce II0CMATpa CaMo Kao po6a, LITO je IPOTHBHO
jemHOM of mocTaB/beHNX LybeBa Puanendujcke gexnapaiyje — aa paj Huje poba,
a 'y KOHAUHUIY 1 Ha CBEYKYIIHY LITETY JIeKapcKe podecuje jep HUKO He MOXe
MIMaTV KOPUCT Of COIICTBEHE HelpaBfe.>

Onpen6om unana 26. cras 3. Ycraa Perry6rmke Cp6uje 3abpateH je IpUHYIHU
pan.”® Takobe, rapanTyje ce mpaBo Ha c1o60#aH n360p pajga 1 Aa CBAKO ¥Ma IPABO
Ha [TOLITOBakbe JOCTOjaHCTBA CBOje IMYHOCTY Ha pafty, 6e30eHe 1 37jpaBe yclIoBe
paja 1 IOTpeOHy 3alITUTY Ha pafy.”’

Ernuko Haueso fa nexap 37paBjbe MalyjeHTa CMaTpa CBOjoM OCHOBHOM 00a-
Be3oM™® pedIeKkTyje ce ¥ Kpo3 3abpaHy YCIIOCTaB/beHy 3aKOHOM O 3IPaBCTBEHO)]
samtuty Perry6nmke Cp6uje fa 3HpaBCTBeHN PafHUIIN U 3APABCTBEHY CapaHM-
11V, KaO U pyTa JIMIia 3aI0C/IeHa Y 3[PaBCTBEHO] YCTAaHOBY, HE CMejy HaIlyCTUTU
PaZiHO MeCTO IOK UM ce He 00e30equ 3aMeHa y TOKY pafHOT BpeMeHa, OJHOCHO
TI0CTIe MICTeKa PaJJHOT BpeMeHa aKko Ou ce TYMe HapyLniIo 06aB/bambe 3[paBCTBEHe
IeMTaTHOCTY M YTPO3NIO 3/ipaB/be MaljeHTa, YIPaBo Tpeba IoCcMaTpaTu y TOM
KOHTeKCTy. 3akoHofaBsall, murehn Behe 1o6po, mpaBo Ha 3[paBjbe 1 IPaBo Ha
34PaBCTBEHY 3aIUTUTY OBAKO IIOCTAB/bEHOM HOPMOM JJOBOAY Y IIATAbE, YIIPABO
YcTaBoM, 3ajeMueHa IIpaBa Ha JOCTOjaHCTBEH paf, 6e30eHe U 3[jpaBe yC/IoBe pa-
ia 1 TOTpeOHY 3aIUTUTY Ha pafly, Te OTBapa MOTyhHOCT a ce HApyLIM U 3ApaBibe
CaMMX 3[paBCTBEHNX Pa/jHMKA, Ka0 HOCWJIAL[A 3[[paBCTBEHE 3aIlTUTE aKO 61 ce oBa
3abpaHa IIMPOKO NpyUMemyBaa. Jlekap 1o mpupoay cBoje npodecuje nourryjyhn
aTcoNMyTHY 00aBe3y UyBama JbYICKOT )KIMBOTA U 3[[paB/ba Hehe HamycTuT! CBOje

54 JspemTaj o peBU3MjyU NIPAaBUTHOCTU U CBPCUCXONHOCTY NOCTAOBama y [JoMmy 3gpaBiba
»Bragyumypnu®, Bragumupnu u VisBeltaj o peBU3Nj1 MPAaBUTHOCTY ¥ CBPCUCXOHOCTU
nocnoBama y JJomy 3npaspa ,, Kosun®, Kosus, o. c.

55 Nullus commodum capere potest de injuria sua propria.

56 UaH 26. cras 3. YcraBa Penry6nuke Cpouje.

57 UmaH 60. ct. 2. u 4. YcraBa Peny6uke Cpouje.

58 UaH 44. cras 1. Kopekca MenuimHcke eTuke Jlekapcke komope Cpbuje, ,,Cry>x6eHM I/TacCHUK
PC* 6poj 104/16.
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HalVjeHTe, a1y OBY HOpMY 6alr crora Tpeb6a peCTPUKTUBHO TYMaYNUTH i TAKCATYUB-
HO IIpefIBUIETH C/Ty4ajeBe Kajia ce OHa Moxke IpuMeHnTH. [lorpe6Ho je oTBOpUTH
Y [PYIITBEHM AMjAJIOT O IUTAY OATOBOPHOCTY 32 ONITMMA/IHY OpraHu3annjy
3ApaBCTBeHe CIyXKOe, jep TPKNUTH Off IeKapa Ja MOCTYIIAjy CaBeCHO U 3aKOHNUTO
U pajie IPeKOBPEMEHO II0 CBAKY LIeHY, He 3Ha4YM IIOCTYIATy 1 IpaBu4Ho. [IpaBo
HanyjeHTa Ha OCTBapUBakbe 3[[paBCTBEHE 3aLITHUTE OTPAHIYEHO je MCTO TAKBUM
IIPaBOM JIeKapa Ha IIpaBMYHe YC/IOBe paja. AKO ce 3aKOHOM IIPOILIpe U3y3ely,
OH/Ia I'yOu Ha 3HaYajy 3aIITUTHY KapaKTep OrpaHnyaBame IIyHOT PajHOT BpeMeHa.”
Jlexap 61 yak MMao 1 IpaBo Jja ofOMje Aa pajy Ay>ke Off IYHOT paHOT BpeMeHa,
OZIHOCHO HOhYy, ako 611, IpeMa OlleHM 3[[paBCTBEHe YCTaHOBE KOja 00aB/ba AeTaTHOCT
MeMIMHe pajia, TaKaB paJ MOTao a IOTOpIlia BEerOBO 3PaBCTBEHO CTalbe, A/l
je oBa HOpMa (paKTMYKa HEIPYMEH/bJBA Y MOMeHTUMa HajBehe onrepehenoctu n
JIHEeBHOT IIPOAY>KeTKa PaJHOT JaHa 36or Heobe3behuBama 3aMeHe jep y TOM Tpe-
HYTKY JIeKap HeMa Ip16aB/beHO TaKBO MUIIberbe.”

Pajy y pexxnmy fexxypcTBa, IPUIIPABHOCTH 1 IO TI03MBY MPeACTaB/ba CYIITHHCKI
MeXaHu3aM 3a o6e3bel)Bame KOHTMHYNTETA 3ApaBCTBEHe 3amTUTe y Perry6mmn
Cp6ujn. OBy 061y aHraXKOBamba PETyIICaHN CY 3aKOHOM O 3[JPaBCTBEHOj 3aIlITH-
i1, 3aKOHOM O pajy, Kao CYICUANjaPHUM 3aKOHOM, Kao i [ToceOHMM KONIeKTMBHIM
YIOBOPOM 3a 3[JpaBCTBEHE YCTAHOBE 4nju je ocHuBa4 Perry6imuka Cp6uja, AyTto-
HoMHa IIokpajuHa 1 jenyiHNIIA JIOKa/IHe CaMOyIIpaBe. [JeXXypCcTBO ce MOXe YBECTU
Kao 1moce6aH 061K IIPeKOBpeMeHOT pasia Hohy, Helle/bOM M/I TOKOM JpyKaBHUX
IpasHMKa Ha OCHOBY OJITYKe O YBODemY JIeXkKypCTBa Y 3ipaBCTBEHO] YCTAHOBM 1 11O
3ApaBCTBEHOM PaJHMKY. 3a BpeMe AeXKypCTBa 3APaBCTBEHM PAHMUK IYXKaH je aa
Oyzie IpMUCyTaH y 3paBCTBEHOj YCTAHOBM. 3a BpeMe IPUIIPAaBHOCTH, 3paBCTBEHN
PagHUK HUje IPUCYTaH Y 34PaBCTBEHO] YCTAHOBHY, alyi MOpa OMTH JOCTYIIAH paan
Ipy>Xamba HEeOofI0XKHe MeJUIIMHCKe IOMONN y 3[jpaBCTBEHO] YCTAHOBY U Oa3BaTH
Ce Ha [O3VB HAJJIOKHOT nila. Paj 1o mo3uBy jecte moce6aH 00K IPEKOBPEMEHOT
pajia Kofj Kojer 3ApaBCTBEHM PAaJHYK JJ0/Ia3) Ha TIO3MB pajiy IPY)Karba 3paBCTBEHE
3allITUTE BaH HEroBOT YTBpheHor pagHor BpeMeHa. Paj| 1o mo3uBy Moxe ce yBecTn
3a 3aIroc/IeHe Koju ce Hajlase y IpumnpaBHOCTILY Vako ofpenbe o mpUIPpaBHOCTY U
pajy IIo IO3UBY U3IVIENajy IIpeL3He, y IPAKCH Ce jaB/bajy OllepaTUBHY IIPO6IeMM
y ®1x0B0j npuMeHy. CYIITHHCKA paj [0 03By Tpeba CXBATUTHU Ka0 aKTUBHY
MaHM$ecTalnjy IpUIPaBHOCTY, OFHOCHO Ka0 TEXHUKY KOjOM Ce 3[JpaBCTBEHN
pajgHUK (leKap) 13 CTama MIPUIIPABHOCTY IPEBOAN Y AKTUBHO CTalbe HA PaJHOM
MeCTy pajiui Ipy>kama 3[paBCTBeHe 3aluTuTe. Bpeme MpoBeieHO y MPUIIPABHOCTH
maha ce 10% of OCHOBHe IIIaTe, JOK Ce BpeMe IPOBEIEHO Y Pafly Y 3[paBCTBEHO]
YCTAQHOBM 32 BpeMe NPUIIPABHOCTYU CMaTpa IPeKOBPEMEHNM PajioM, C TVM IITO ce
TO BpeMe JVICK/by4yje U3 BpeMeHa IIPOBeJeHOT y IPUIIPaBHOCTI. Bpeme jonacka n
HOBpATKa C pajia y BpeMe NPUIIPAaBHOCT Tpeba ypadyHaT y pajHO BpeMe, OffHOCHO

59 B.Jlybappa, o. c., cTp. 480.

60 Yrau 39. cras 1. Tauka 4) 3akoHa 0 6e30eZHOCTH U 34paB/by Ha pany, ,Cryx6enn rmacauk PCS
6poj 35/23.

61 Ynan 58. 3aKoHa O 3[[paBCTBEHO] 3AIUTUTH.
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IIpeKOBpeMeHM paj. 3a BpeMe IPUIIPABHOCTH 3aII0C/IEHN Hifje cTo6oaH fia 1o
CBOM HaxoDhemwy KOpyucTu c1o60HO BpeMe, HUTH Ce MOXKe ya/baBaT 13 MecTa
npebuBammmTa. OBa 3abpaHa Huje M3PUYUTO IIPOIVICaHa, amy ce Hamehe camoM
IIPUPOJOM CTama y KoMe ce Hanasu. OCHOBHM IIpo6/IeM KOJI IIPUIIPAaBHOCTY jecTe
TO LITO OHA IIPETIIOCTaB/ba IOTEHIMja/IHy aKTUBHOCT JIeKapa y 34paBCTBEHOj yC-
TAHOBM, KOja MO>XKe Jja ce peannsyje, ajiu He HY)KHO, Te ce 300rT Tora I10 HalleM
3aKOHY He cMaTpa pajHUM BpeMeHoM. [Ipema npakcu EBporckor cyza mpaspe, 3a
oznpebuBame mojMa pasHO BpeMe Hije KJbYIHO MECTO IJje Ce 3aIl0C/IeHN Hajlasl,
Kao HJ) aKTUBHOCT, Beh merosa pacrnooxmuBocT Ja y CBAKOM MOMEHTY OfiITOBOPYU
3aXTeBY [IOC/IOfIaBIIa Ha ITO3VB 32 paJi, Kao U BpeMe y KoMe Tpeba fla OAroOBOPM Ha
TakaB 3axTeB. EBporicku cyy npasje je y npeamery C-518/15 - Ville de Nivelles protiv
Rudyja Matzaka yTBppyio na orpanndere c1oboyie paHuKa TOKOM IPUIPABHOCTH
(Hmp. o6aBesa fja Oyze y 6/M3MHM pajHOT MeCTa U fia Ce Ofa30Be 32 0CaM MIHYTa)
3HA4M Jja Taj epyroj Mopa OMTHU NIPU3HAT Kao pajHO BpeMe.*

Vmajyhn y Bupy fia ce Mamak pajiHe CHare y 3fipaBcTBeHoM cuctemy Cpbuje
Hajuenhe pelnraBa OpraHu3aljoM IPUIPABHOCTH, HOTPEOHO je /ja ce KOMeKTHB-
HVIM YTOBOpMMa O/IVDKe ypeny MUTame OpraHu3alje MpUIpaBHOCTY 1 ob6aBe3a
Ofla3yBarba Ha II03MB 3IPAaBCTBEHE YCTAHOBE PaiM IpyKara XUTHE MEJVIIMHCKe
IOMONM, a TOCTIeIMYHO M padyHalbe paJHOT BpeMeHa U Ilahame MpUIIPaBHOCTIL.

4. YIIOPEOJHOITIPABHA PEIIEIHA

JlocTojaHCTBO Ha pajly 4yBa ce OYyBameM PajIHNUX IIpaBa 3aIocIeHnx. [la 6u
CBAaKOM PaJHMKY OMJIO 3aTapaHTOBAHO JOCTOjaHCTBO Ha pafly, HEOIIXO/IHO je orpa-
HIYNTY IIOC/IOaBIle Y Moryhoj Hamepu fia 3710ynoTpe6e MHCTUTYTe PajHOT IIpaBa,
u3Mebyy ocTanor, MHCTUTYT paIHOT BpeMeHa, Te [ eKCIUIOATUIIY paJHMKe ITyTeM
(He3aKOHMTOT IIpeKoBpeMeHOT paja).”’ [locmomasar, mma u jaBHYU, OHOCHO JipXKaBa,
Kao II0C/I0fjaBall IpuberaBa IpeKOBPeMEHOM pajy Aa 6u cMamb1Ia TPOIIKOBE pajiHe
CHare, 4eCTO U IIPEKO 3aKOHOM J03BO/bEHOT MAKCMMYMa, YMMe Ce IPEKOBPEMEHN
paj mpeTBapa y BUJ| paJjHe eKCIIIoaTalyje.

IIpema peunma npepcennnKa XpBaTcKe IMjedHIYKe Komope u3s 2023, tekapu y
XpBarckoj ofpajie TP MUIMOHA IPEKOBPEMEHNX CaTU TONUIIEE IPEKO 3aKOHCKM
I03BO/bEHOT MAKCUMYMa, jep UM HezocTaje 2.000 ekapa u fa ce Taj 6poj catu He
cMamYyje 13 rogyHe y roguny.* ITo nopanuma ncTpaxuBama oBe koMope u3 2019.
ropuHe, 85% aHKeTMpaHUX JIeKapa Ka3aslo je Ia pagy y YCTaHOBH Y KOjoj ce IeXypa,
a 9aK 67% nekapa yobudajeHo pajgyu npexkoppemMeHo. O HEIOCTATKY JeKapa jacHO

62 Ilpecynmay npenmery C-518/15 - Ville de Nivelles nporus Rudy Matzak, 21. ¢pebpyap 2018.
EUR-Lex - ECLI:EU:C:2018:82, 3. 9. 2025.

63 M. KysmuHau, ,IIpekoBpeMenu paj Kao Buj pagHe ekciutoaranuje’, Coyuonouiku ipeineg, vol.
LV, 6p. 2/2021, cTp. 509.

64 K. Lueti¢, ,,Lije¢nici u Hrvatskoj odrade tri milijuna prekovremenih sati godi$nje. Fali nam 2000
lije¢nika“, Nacional.hr, Zagreb, 11. april 2023. Dostupno na: Nacional.hr - intervju s Lueti¢em,
20. 8. 2025.
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TOBOPM M MOJATAK U3 aHKeTe Ja je TpehnHa NCIUTAaHNX Y pelOBHO PaJlHO BpeMe
yBeK pacniopebeHa ncToBpeMeHO Ha BUIIE Of jefHOT pajiyIninTa.s

ITpema panujem ucrpaxnpamwy ux 2016. rogune, ob6jaB/beHoM y pany lllnma
Cmonnha ,,O6enexxja 1 MMIIIMKaIje IPEeKOBPEMEeHOT pajia ieKapa y XpBaTcKoj
II0KA3aJIo Ce Jia je OKO /iBe TpehyHe 3amocieHnx ekapa u3 y3opka of 9.552 paguno
npexoBpeMeHo. CKOpO CBaKU JPYIH JIEKap Pajyo je IPeKOBPEMEHO Ha TepLujap-
HOM HUBOY 3[IpaBCTBEHE 3aIUTUTE, OKO 35% Ha CeKyHIAapHOM, CBAKM JleCeTU Ha
IPYMapHOM, a OKO 7% Ha HUBOY 3paBCTBEHNX 3aBOJA.%

IIpema xpBaTcKoM 3aKOHY O pajy IyHO pafgHO BpeMe n3Hocu 40 4acoBa
Hefle/bHO,”a YKYIIHO pajjHO BpeMe ¢ IPeKOBpeMeHVM PaioM He MOXe Jia Tpaje Ay-
e o 50 caTu cegMMUYHO, ogHOCHO 180 YacoBa roguiiimbe, OCUM aKO KOJIEKTMBHUM
YTOBOPOM HUje YTOBOPEHO APYKuMje, Y KOM C/Iy4ajy He CMe 1a Tpaje myxKe o 250
caty rogyimbe.®® PagHNK je Jy>KaH [ja paay IpeKOBpeMeHO Ha IMCaHM 3aXTeB I10-
CI0fiaBLa Y CTy4ajy BUILe CVJIe, M3BaHPERHOT oBehama orcera Iocia u 'y Apyrum
CIIMYHUM CITy4ajeBUMa IIpeKe oTpebe, LITO je pellierbe CarIacHO U CPIICKOM 3aKOHY
o pagy. OBo Cy BpJIO 3Ha4ajHa OrpaHMYeha YKYIIHOT TPajamba IIPEKOBPEMEHOT pajja
Y KOPUCT 3aIl0C/IeHNX, jep y CpOujy 3aKOHUTY IPEKOBPEMEeHM pajl Ha TOAVIIHEM
HIBOY MO>Ke 1a Tpaje 1 1o 416 catu (52 cepmulie IO 0caM 4acoBa CeIMIYHO).%

3aKOHOM 0 37IpaBCTBeHOj 3amTuty Penybnnke XpBatcke, Takobe, ypeheno
je [a je IyHO pafjHO BpeMe 3[paBCTBEHNMX pagHMKa 40 yacoBa cefMUYHO, JOK
IIPOCEYHO PaJIHO BpeMe C IPEKOBPEMEHMM PaJIoM He MOXKe TpajaTul Iy>Ke Of IIpo-
ceyHO 48 yacoBa Hefle/bHO Y IIePMOJY Off YeTUPU y3acToIHa Mecena.” V3yseTHo
YKYIIHO Tpajabe paiHOT BpeMeHa y ceAMuIy 360r norpebe mocia Moke MISHOCUTH
U BUIIIE Off IPOCEYHNUX 48 caTy, ajli CaMo aKO je pafiHUK Jao IPETXONHY IIMCAHN
IPUCTAHAK Ha TaKaB paJi 0 YeMy IIOCTIO/laBall BOAM eBUAeHIMjy. PagHuk Koju Huje
Jla0 MUCAHY MPUCTAHAK 3a JY>KI IIPEKOBPEMEHY paji He MOXKe CHOCUTH 360T Tora
LITeTHe Imocnaenuiie.”!

JexypctBo ce y Cpbuju yBoau ofiykoM o yBohemwy 1 06uMy fexxypcTBa Ha
HUBOY 3/IpaBCTBEHE YCTAHOBE, Kao U IO 3APaBCTBEHOM PaJHUKY, KOjy JOHOCK

65 AHKera je mociaTa Ha afjpece 8.640 nexapa, a HOIyHMIIO jy je 3.185 nexapa 4iraHOBa XpBaTcke
nujednndke komope. Hrvatska lije¢nicka komora, ,,Istrazivanje HLK: Cak 60 posto lije¢nika
spremno povudi suglasnost za prekovremeni rad!, hlk.hr, Zagreb, 7. oktobar 2019. Dostupno
na zvani¢noj stranici Hrvatske lije¢nic¢ke komore.

66 S.Smoli¢, ,Obiljeja i implikacije prekovremenog rada lije¢nika u Hrvatskoj, y: Izazovi tr#ista
rada i socijalne politike, ur. M. Bejakovi¢ i dr., Ekonomski fakultet Sveuilista u Zagrebu, Zagreb,
2018, str. 79-98.

67 Ymana 61. Zakona o radu Republike Hrvatske (,,Narodne novine, 6p. 93/14, 127/17, 98/19,
151/22, 46/23, 64/23).

68 Ynau 65. Zakona o radu Republike Hrvatske.

69 PajHMK y ZOATHOM pajiy MOXe Jia pajiyi IPEKOBPEMEHO CaMo aKo JOCTABM IOCTOfABIY IICaHY
U3jaBy O IIPUCTAHKY Ha TaKaB pajl, OCUM Y BUIIE CiJIe, a IIOC/IOfiaBall He MOXKe Ia My Ha/IOXN
HpeKOBPEMEHU paJ] OCUM Y CTy4ajy Buie cune. YiaH 65. Zakona o radu Republike Hrvatske.

70 Ynan 193. ct. 4 u 8. Zakona o zdravstvenoj zastiti Republike Hrvatske (,,Narodne novine®, 6p.
100/18, 125/19, 147/20, 119/22, 156/22, 33/23, 36/24, 102/25).

71  Yman 193. ct. 9-11.
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IMPEKTOP 3[;paBCTBEHE YCTAHOBE, a CAMO JIeXKYPCTBO M3BOJM CE HA OCHOBY YHAIIpes
IPUIIPEM/BEHOT pacniopesa. Pajiy ce o miaHMpaHOM HEONIXOJJHOM IIPEKOBPEMe-
HOM pajly KOji OCTaje y FpaHuIjaMa 3aKOHMTOCTH, aKO IIPOCEYHO PAaIHO BpeMe
3 paBCTBEHOT pajjHMKa He npehe 48 yacoBa, y 4eMy ce orjiefia CIMYHOCT C XpBaT-
CKMM pelereM. MebyTum, kao 1mTo je Hampep mokasao cry4aj Ommrre 6omHuIIE
y IIpokynby, HegocTaTak 1eKapa M3MCKyje M IPEKOMEPHM pafi IPEKO 3aKOHOM
I03BO/bEHOT MaKCHMMyMa IITO CPIICKY 3aKOH He mpefBuba u ykasyje Ha To ga je
TaKaB IIPeKOMepHN paj 3abpameH. [loce6aH KONEKTVBHM yTOBOP 32 3[JpaBCTBEHE
YCTaHOBE YMji je OCHUBAY Peny6}11/u<a Cp61/1ja, AyTtonoMHa [lokpajuHa 1 jepyHMIIA
JIOKaJIHe CaMOYIIpaBe, TaKohe, He cafip)Xy pelllera y IMOI/efly OBaKBe CUTYaIyje.
3aKoHOIABHO penleme Perrybnuke XpBaTcke fa ce off 3ApaBCTBEHOT PAHIKA MOXKe
Ipr6AaBUTY IIVICAHY IPYUCTAHAK 32 IIPEKOBPEMEHN Paji IPEeKO 3aKOHOM JJ03BOJbEHOT
MaKCHMMYyMa MOKe Cé CMaTpaTy MPUXBAT/bUBYM Y JaTUM yC/IOBMMA OpraHM3aluje
34PaBCTBEHOT CUCTeMa U IpUMeH/buBUM 3a Pentyonuky Cp6ujy de lege fereda, a
ycknabeHo je u ca ogpen6ama Iupexruse 2003/88E3 o ogpehennM muramuma y
Be3J C OpPraHM3alMjoM PaJHOT BpeMeHa.”> XpBaTCKM, Kao ¥ CPIICKY 3aKOH, YBOAM
3abpaHy fja 37[paBCTBEHY PA/IHVK He CMe HAITyCTUTU MECTO pafia IOK I'a He 3aMeHN
IPYTY PaJHVK, VIAKO je BeroBO pajHO BpeMe IIPOTEKIIO aKo 611 TMMe OuIa oBefieHa
y IUTalbe CUTYPHOCT IPY)Katba 3paBCTBEHE 3aLITUTE, O YeMy cMo Beh mucamu fa
MO>Ke MMAaTH e/leMeHTe IIPUHYAHOT pajia.”

XpBaTCcKM 3aKOH 32 JIeXXYPCTBO M3pUUNTO He ypehyje fia je 06k npekoBpeMe-
HOT paja, Beh ce Moxe padyHaty 1y pefoBaH pafi. Ogpenbama KonekTuBHOT yroBo-
pa 3a IjelaTHOCT 3ApaBCTBa U 3 PaBCTBEHOT OCUTYpamba Koje ypebyjy fa ce Bpeme
KOje PaJlHIK IPOBeie Y AeXKYPCTBY Y OKBUPY PeJOBHOT MeCeYHOT GOH/a PagHIX
caru raha Kao pefoBaH paj, a BpeMe IIpeKko MecevdHor (oH/a pajHux catu maha
Cce Kao MPeKOBPeMeHU paf, C TUM IITO Ce IPUMOIIpe/iaja CIyx0e HaKOH JIeXKypCTBa
MOpa U3BPLINUTH Y POKY 10 30 MUHYTa IO IPECTAHKY AY>KHOCTH, a KOje BpeMe ce
He payyHa y pafiHo BpeMe. [leXXypcTBO BaH pefloBHOT (poHfa caTu obpadyHaBa ce
CaMO Ha OCHOBHY IITaTy pafIHMKa KOju IeXYPa, a He ¥ Ha MOJI0)KajHe JofaTke.”

3a BpeMe IeXXypCTBa pajHUK y XpBaTCKOj MOpa OMTU IIPUCYTaH y 3[paB-
CTBEHO]j YCTAHOBY M/ MOpa OUTH CIipeMaH fja 00aB/ba IIOCTIOBE IIpeMa YIIyTCTBY
IIOC/IONABIIA, HA MECTY I7ie Ce IerOBMU IOC/IOBY 00aB/bajy MM Ha IPYTOM MECTY
KOje Ofipefiut MOC/IOfaBall, JOK y BpeMe IIPUIPABHOCTI He MOpa OUTH IIPUCYTaH y
3PaBCTBEHOj YCTAHOBM, HAa MECTY I7ie Ce HeTOBM IOCTIOBU 00aB/bajy WM Ha APYTOM

72 Yman 22. craB 1. Tauyka 1. Ilupextuse 2003/88E3.

73 Yman 193. craB 13. Zakona o zdravstvenoj zastiti Republike Hrvatske.

74 Yman 51. Kolektivnog ugovora za djelatnost zdravstva i zdravstvenog osiguranja — ,Narodne
novine, 29/018 s pripadaju¢im dodacima: Dodatak I - ,Narodne novine®, 6poj 35/2019, Izmjena
Dodatka I - ,,Narodne novine®, 6poj 78/2019, Dodatak II - ,,Narodne novine®, 6poj 92/19,
Dodatak III - ,,Narodne novine®, 6poj 56/20, Dodatak IV - ,Narodne novine®, 6poj 3/23,
Odluka o primjeni prava nakon isteka produzene primjene - ,Narodne novine®, 6poj 68/23,
Odluka o isplati materijalnih i nematerijalnih prava - ,Narodne novine®, 6poj 10/24, Odluka
o produljenju primjene odredbi - ,Narodne novine®, 6poj 35/24 (u daljem tekstu: Kolektivni
ugovor za djelatnost zdravstva i zdravstvenog osiguranja).
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MeCTy Koje Ofjpeait OCI0faBall, ajly Mopa OMTH CIIpeMaH Jia ce Ofla30Be Ha II03UB
HOC/IOfaBIa pafiy 30pubaBamba XUTHUX CIyYajeBa Y MEUIMHY aKO Ce TIOKaxe
TakBa noTpeba.” [lepuHnnuje e>xxypcTBa 1 MIPUIIPABHOCTY M3 XPBATCKOT 3aKOHA
CIIMYHE Cy CPIICKMM PellemyMa, C TUM LITO je Y HallleM 3aKOHOJJaBCTBY U3PUYNUTO
HaBeJIeHO Jla CY IeKYPCTBO U MIPUIPABHOCT OOIMIIN IIPEKOBPEMEHOT paja.

C mpyre cTpaHe, pelllere pajia 10 TIO3MBY OUTHO Ce pas/UKyje Off Halller 3a-
KOHOJABCTBa OyAyhy a XpBaTCKM 3aKOH IIPOINNUCYje [ia je paj o IO3MBY OOINK
paja y KoMe paJHIK He MOpa OMTH IOCTYIIaH IIOCTOAABILY, a/IU aKO IIPVYIMU IIO3MB
IIOCTIONABIIA 3a 30pUIbaBalbe XUTHUX CTydajeBa I ako je ¥ puandkoj MmoryhHocTH,
MOpa Jja ce Ofja30Be II03UBY ITOC/TOABIIA 32 00aB/bambe TUX CTama. 3aIl0CTIeHN ce
MOpa Ofia3BaTy MOC/IOMABILY, /) je HEOIIXOHO fia je Y puanukoj moryhHOCTM 32
oflasyBarbe, 0K ce IpeMa HalleM 3aKOHY O 3[JpaBCTBEHOj 3alITUTH paf 110 MO3UBY
YBOJZIM 32 3aIIOC/IEHE Y IPUIIPABHOCTM, IITO 3HA4M Jla OHM He MOTY Jla Ce II030BY Ha
(U3NYKY HEJOCTYITHOCT ¥ MOPajy OUTM Y MECTY y KOMe Ce Hajla3! 3[jpaBCTBEHA
yCTaHOBa f1a 611 OVIIV IOCTYITHY IOCTIOfABIY Jla Ce OJa30BY Ha HETOB II03MB.

XpBaTCKO pellietbe je IOBO/BbHIje 3a 3aII0CTIeHe jep YKIZA IIXOBY 00aBe3y fa
ce Hajla3e y MeCTY CEeIMILTA 34PaBCTBEHE YCTAaHOBE PaJiyi EBEHTYa/IHOT MpYyKarba
3IpaBCTBEHe 3alITUTe, Beh 3amoceHn nMa co6ony fa cBoje cl1o60gHO BpeMe
IIpOBefie TI0 COIICTBEHOM 1360py 1 6e3 morpebe fja Oyze y CTamy CIIPeMHOCTHI
fla ce Ofla30B€ Ha PaJ] 10 N03MBY. XPBAaTCKM 3aKOH He IIPeLM3yMpa ITa ce cMaTpa
¢usnukom moryhnourhy fa ce 3anocnenu ogasose. [Toctaspa ce nmuTame aa mm
61 HeMoryhHOCT ofasuBama 611a OoIpaB/laHa aKo je 3allOCTIeHN Y BPEMEHCKO)]
yHa/beHOCTHU O caT BPEMEHa Of] MeCTa CeIUIITA 3/[paBCTBEHE YCTAaHOBE, [IOK je
3a IpUIpaBHOCT ofpenbdama KomekTBHOT yroBopa 3a fIje/IaTHOCT 3IpaBCTBa I
3IpaBCTBEHOT OCUTYpama ypeheHo fa 3paBcTBeHN paHUK Mopa ohu Ha pajiHO
MecTo 6e3 ofrahama HajkacHMje 3a jegaH caT.’”® [IpunpaBHOCT pafiHUM JaHOM Tpaje
16 catm, a Hefle/bOM ¥ IIPA3HMKOM 24 caTa, IITO je MICTOBETHO HallleM 3aKOHOJABHOM
petresy. PaHo BpeMe Koje ce poBefie Ha pajly U3 punpaBHocTy Iwiaha ce kao
IIPEeKOBPEMEHU paji Ha OCHOBHY IUIATY 3alIOC/IEHOT 6e3 Mo/IoXajHor goparka. Kox
pajia 110 TT03MBY YKOIMKO pafHUK Oyzne mo3BaH 1 y ¢pusndkoj MoryhHoCTH! fia ce
0fia30Be Ha paf, y eeKTUBHO paJiHO BpeMe pauyHa ce 1 BpeMe OTPeOHO 3a Jo/a3ak
¥ IOBPATaK C pajia, a BpeMe IPOBeJIeHO Ha pafy Iraha ce Kao IIpeKoBpeMeHN paj,.
Y cBakoM ciy4ajy 3paBCTBEHM PaJHUK Y XpBaTCKOj HE MOXKe paZiuTu Iyxxe of, 16
CaTV HeTIPEKMIHO, OCUM Y CITy4ajy Buie cute (Hecpehe, eleMeHTapHUX HEIIOTO/I,
HoXKapa 1 C/1.) WK IoTpebe XUTHe NHTepBeHuuje.”

Y XpBarckoj IpaBo u 06aBesy eXKypCTBa UMajy U 3[[paBCTBEHY PafiHULIN
ynyhenu Ha crienyujanusanujy uim yxy clenyujaansanyjy y Apyry yCTaHOBY Y
TOj APYTOj YCTAaHOBMU IZie 00aB/bajy CHeLMjaIn3alujy WIN YKy CIelujaansanyujy
(ycranoBa rje ce o6aB/pa pap), ¢ TUM IITO HaKHaAy uciurahyje ycraHoBa Koja
je yIyTuIa 3aIoc/ieHor, @ Ha OCHOBY eBU/JIeHIIMje YCTaHOBe IZie je paji 00aB/beH,

75 YmaH 193. cT. 4-5. u 7. Zakona o zdravstvenoj zastiti Republike Hrvatske.
76 Yman 51. cras 3. Kolektivnog ugovora za djelatnost zdravstva i zdravstvenog osiguranja.
77  Ibid., anan 31. craB 2.
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¢ mpaBoM pedyHpanuje ncrraheHor n3HOca off Te ycTaHOBe.”® Y JOMOBMMa 3[jpaB/ba
y Perry6mumm Cp6uju nojasmo ce mpo6iemM opranusanuje paja 360r HeloBObHOT
Opoja M3BpLIMIIaLa Kajja ce JOKTOPY MefUIVHe YIIyTe Ha CIIelVjan3anijy, Te ce
npuberaBano He3aKOHNUTOj IPAKCH I Ce Ha ISKYPCTBO IO30BY Jiekapu yiyhenn
Ha CIleliyjan3anyjy, ITo 611 ce MOI/IO CMATpaTy M IPeKUIOM Cleliujaiusanyje, a
10jaB/byje ce ¥ Tpo6eM Itaharma TAaKBOT AEXYPCTBa jep eKap Ha CIelyjalIn3aujn
OCTBapyje IpaBoO Ha HAKHAZy IIaTe, a He Ha IUIATY JIOK je Ha CIel[UjaIi3aLuji.
Taxobe, y Peny6mmy XpBaTckoj 3gpaBCTBeHM pajHUK MIMa IIPaBo nsbopa y
CIIy4ajy OCTBapeHMX IIPeKOBpeMeHMX caTy u3Mely ucmiaTe HakHa/ie 3a IIpeKOBpe-
MeHe caTe i Kopuinhemwa cobogHux catu y ogHocy 1 : 1,5 (3a cBaku cat fexyp-
CTBA jeflaH caT ¥ TPUJECeT MUHYTa CIOOOJHOT BpeMeHa), KOji Ce MOTY KOPUCTUTHI
IIpeMa MOTYhHOCTMMa opraHusanuje pajia, mITo je MICTOBETHO HAIllleM pelley.
[TpexkoBpeMeHNM pafioM cMaTpa ce CBAKy paj IPeKo JHEBHOT (POHJA caTyl U IIPEKo
MecevHor ¢oHzIa caty ofipeheHOr MHOXKeeM Opoja pajHNX JjaHa ca ocaM catu.”
[ToTpe6HO je HarIaCUTH OHO LITO KOJ HAC M3a3yuBa Hajsehu nmpobem — ma ce
caTu pajia Ha IIpa3HUKe IIpeMa PelOBHOM paclopenly paja 3alloCTIeHOT He CMaTpajy
IIpeKOBPeMeHNM caTuMa Beh ce pauyHajy y peoBaH paj, a 3all0C/IeH) MMa IIPaBo Ha
ysehany maTy 3a paj y Te gaHe.* OBo npenusuparme je off M3y3eTHOT IIPaKTIYHOT
3Havaja, jep ce n3berapajy HefoyMumlle IPUINKOM U3pajie paclopesia pajia, Kao u
HeZloyMMIie IPYIKOM obpadyHa u nahama pajia Ha IaH IIpasHUKa.
[IpexoBpemeHnu paj nexapa y Perry6muiy CrnoBeHUju perymcaH je 3akOHOM
0 pagHuM ogHocuMa (Zakon o delovnih razmerjih ZDR-1), xao u cnenudnynum
ofpen6ama Koje ce IpUMERYjy y 34paBCcTBeHOj AenatHocTu. [Ipema oxgpenbama
OBOT 3aKOHa ITYHO pajiHO BpeMe 3arnocieHor y CroBeHuju usnocu 40 catu Hefierb-
HO, JIOK je IIpeKOBpeMeHM paJi J03BO/bEH CaMo y M3Y3eTHNM C/Ty4ajeBMMa I He CMe
IIpeIasuTI OCaM CaTyl Helle/bHO, 20 catu MecevyHo u 170 catu ropguiime. YKyIIHO
Tpajame PaJHOT JaHa, YK/bY4yjyhy IpekoBpeMeHN paj, He cMe 6utu fysxe of 10
caTi. Y3 MCaHy CaIJIaCHOCT pajiHyKa IIPEeKOBPEMEHU paji MOXKe TPajaTyl Iy>Ke Off
170 9acoBa roguime, a Hajay>xe 230 caTu roguuImbe. 3al0CIEHN Ma IIPaBo fia
of61je IIpeKOBpEeMEHN pajl, OCUM aKO Ce pajiii O CIIpedaBamby LITeTe [0 KMBOT WM
3paBJbe JbYAV, WIN Y CIIy4ajy BaHPELHUX OKOIHOCTM Y jaBHOM 37paBcTBY.*” OBe
oppenbe Baxke U 3a Jiekape, 6e3 063upa Ha creluUIHOCTY BUXOBe Ipodecuje.
Oppen6ama KONEKTUBHOT YTOBOpPa 32 [e/aTHOCT 3[;paBCTBA U JAEMTaTHOCT CO-
IVja/IHe 3aIITHUTE JeXXYPCTBO je mocebaH pafiHy YCIOB PaJHOT MeCTa KaJl pafIHIK
Mopa OMTH IIPUCYTaH Yy YCTAaHOBM KaKO 611 MOTrao fa 06aB/ba XUTHE YCIyTe, a CTa/THA
IPUIIPABHOCT jecTe Noce6aH pajHM YC/IOB PaHOT MeCTa Kajl pafHMK Mopa OuTn y
CBAaKOM TPEHYTKY JOCTYIIaH paay obaB/barba XUTHUX yCnyra. [lupexTop yTBphyje

78  Ibid., ynau 54.

79  Ibid., anan 49. cTaB 9.

80 Ibid., unan 49. craB 1.

81 Unau 144. u 145. Zakona o delovnih razmerjih ZDR-1, ,,Uradni list RS §t. 21/13, 78/13 - popr.,
47/15 - 7ZSDT, 33/16 - PZ-F, 52/16, 15/17 - odl. US, 22/19 — ZPosS, 81/19, 203/20 - ZIUPOPDVE,
119/21 - ZCmlIS-A, 202/21 - odl. US, 15/22, 54/22 — ZUPS-1, 114/23 in 136/23 - ZIUZDS.

82  Ibid., ynan 144.
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OIIIITIM aKTOM 00aBe3y o6aB/bamba IeXXypHe CIy>k0e VI CTaTHe IPUIIPaBHOCTIH,
Kao U CIy4ajeBe Kajia ce Taj paji cMaTpa pPajioM IIPEKO ITYHOT PafiHOT BpeMeHa. AKO
001IM CTBapHO 006aBJ/BEHOT pajia TOKOM AEXYpCTBa Ipel)e M0I0BMHY BpeMeHa 06a-
Be3He IPUCYTHOCTY PajHMKA, OH He CMe HACTAaBUTM Ca PeOBHUM PaioM 1 MOpa
My 6utn o6e3bebhen mueBHU opmop.® Takobe, Bpeme y KojeM 3a1oc/ieHu TOKOM
[eXXYpCTBa WM CTaTHE IPUIIPABHOCTY 00aBjba yCIIyTe, Y TPaHuIlaMa KaJpOBCKIX
U opranusalnuoHux MoryhHocTy, mpepacnopebyje ce y peoBHO pafiHO BpeMe, a
aKo To Hyje Moryhe, cMaTpa ce paioM IIpeKo IYHOT PaJHOT BpeMeHa U Mopa ce
KpeTaTy y OICeTy IIPONMCaHOM 3aKOHOM. IIpeMa ToMe, CTTOBEeHauKM 3aKOH (ak-
TUYKY Pas3iuKyje TPU pajHa peXuMa BaH peJOBHOT paHOT BpeMeHa: (1) mexyp-
CTBO € 06aBe3HOM IPUCYTHOIINY Y 3/[paBCTBEHOj YCTAHOBU Y KOME JIeKYPHM He
MOPpa HY>KHO aKTUBHO PaJNTH, CeM IPY>Kamba XUTHNX 3APaBCTBEHNX YCIyTra y KOM
CIIy4ajy My ce 06aB/beHO pafiHO BpeMe, 110 IPaBUITY, Ipepacnopedhyje y penosan
paj 1 Kao TakaB 1 Iw1aha, OIHOCHO Y IPeKOBpeMeHM paji M Kao TakaB 1 Itaha; (2)
00aBe3Hy IPUCYTHOCT TOKOM JISKYPCTBa Kajia He 06aBsba 3[paBCTBEHE YCIIyTe y
KOM CJIy4ajy My IIpUIajia HaKHaja y BUCUHYU 0o 90% caTHuUIe OCHOBHE II/IaTe Paji-
HOT MeCTa Ha KojeM ce JeXXypcTBO o6aB/ba ¢ mpunafajyhum goganuma 1o gpyrom
OCHOBY (HOhHM pan, paj Hefe/boM M IIpasHMUKOM) 1 (3) CTaIHy IPUIIPABHOCT Y
KOM BpeMeHY 3[JpaBCTBEHM PaIHUK He MOpa OMTHU MPUCYTaH y 3[[paBCTBEHO]j yC-
TaHOBY, a/IVf MOpa OVUTM JOCTYIIAH pajy Ipy>Kama XUTHUX YCIyTa Y KOM CIy4ajy
My Ipunajia HakHaja y BUCKHM of 30% caTHMIle OCHOBHE IIIaTe PaJJHOT MecTa
Ha KOjeM ce Je)XypCcTBO 00aB/ba ¢ IpumafajyhnM foganmma 1o gpyroMm OCHOBY
(Hohuum paj, paj Hele/bOM U IPa3HUKOM).™

JexpeToM o pagHOM BpeMeHy Pery6muke Vtanuje myHo pagHO BpeMe orpa-
HIYEHO je Ha 40 9acoBa HeJE/bHO, TOK Ce KOJIEKTVBHIUM YTOBOPOM MO>K€e YTOBOPU-
i U Kpahe pafiHO BpeMe, Kao 1 MaKCUMAJTHO Hefle/lbHO pajHo BpeMe. IIpocedHo
PagHO BpeMe He CMe HU Yy KOM ciy4ajy npehu 48 catu Hepie/bHO YK/BYUyjyhu u
npekoBpeMeHM paj. [IpoceyHo pajHO BpeMe padyHa ce y epyrofy KOju He Ipe-
JTa3M YeTHPU Mecella, a KOJIEKTUBHY YTOBOPYU MOTy IoBehaTy Taj neprop Ha 1ecT
MeceIy, WIM YaK Ha IBAaHAeCT MeCell, y C/Iy4ajy 00jeKTMBHUX, TeXHUIKUX VTN
OpraHM3aIMOHNX PA3/IOra, KOj) MOpajy OMTH IPeIM3HO HaBeleH! Y CAMOM YTOBOPY.
Ynorpeba nmpekoBpeMeHOTr pajia MOpa OUTU OrpaHNYeHa, a KOJIEKTVBHY YTOBOPU
0 papy perynuury Moryhe HaunHe U3BpIIIeba IPEKOBPEMEHOT paja. Y HelOCTAaTKy
IPUMEH/bUBE KOJIEKTBHE Pery/IaTyBe, IPeKOBPeMeHM pajl TO3BOJbEH je CaMo Y3
IPEeTXO/IHNU JOTOBOP M3Meby nocrogaBna 1 pagHuka,® u To 3a mepuoy, Koju He

83 Ynan 31. Kolektivna pogodba za dejavnost zdravstva in socialnega varstva Slovenije (,Uradni
list RS, §t. 15/94, 18/94 - ZRPJZ, 57/95, 19/96, 56/98, 76/98, 39/99 - ZMPUPR, 102/00, 62/01,
43/06 - ZKolP, 60/08, 75/08, 107/11, 40/12, 46/13, 106/15, 46/17, 80/18, 5/19 - popr., 160/20,
88/21, 181/21, 136/22, 165/22, 21/23 - popr., 99/24, 110/24 in 13/25 - popr.).

84  Ibid.,un. 84.m 87.

85 MHranujancku BpXoBHU KacalMoHN CyJl 3ay3€0 je CTaB JIa PaJHMUK MMa [IPaBO HA HAKHAJY 3a
IPEeKOBPEMEHN paji YaK 1 6e3 IicaHe ayTopy3aliyje ako MOCTOjU HPETIIOCTaB/beHN IIPUCTaHAK
nocnopasia. Corte di Cassazione, Ordinanza n. 21015 del 24 luglio 2025 - Obbligo di pagamento
del lavoro straordinario anche in assenza di autorizzazione formale, y: TiConsiglio — Novita
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cme nipehm 250 catu roguinme.* KomekTvBHM yToBOp 3a jaBHO 34paBCTBO ypebhyje
la ce IPEKOBPEMEHM paji KOPUCTU UCK/bYYMBO Y BAHPEHUM CUTYyallMjaMa, Jla He
cMe OMTH JIe0 PefOBHOT ITAaHNMpamba U 1a MOPa OATOBapaTi CTBAPHUM ITOTpebaMa
cmy>x6e, a 1a ce M3BpIIaBa Ha OCHOBY IIPETXOHOT Of00perha HaJIeKHOT PyKOBO-
pvona. OmIITa MM MofipasyMeBaHa ofjo0perma HICY [J03BO/beHa, OCUM Y XUTHUM
Cy4ajeBuMa pajiyi O9yBarba HMBOA 3/IpaBCTBEHE 3alITHTE. [OAUIIBLY TMMNT IIpe-
KOBPEMEHOT pajia y 3APaBCTBY je cTaHAapAHO 180 caty 1o 3a1oc/IeHoM, a M3y3eTHO
1o 250 cary, 3a HajBuIe 5% 0co6sba, y Crydajy crnermduaHux norpeda.” Bpxosun
KacallMoHM cyx VTanuje yTBpAuo je fa y cy4ajy 3Ha4ajHOT IpeKopaderha (TOKOM
BUIIIE TO/IMHA) 3aKOHCKOT JIMMMTA IIPEKOBPEMEHOT pajia ofi 250 caTyl rofuIime,
npenBuheHOr 3aKOHOM V/IN KOTIEKTMBHMM YTOBOPOM, MOYKe HaCTaTy LITETa Off
ncuxoduanyKe MCIPIVBEHOCTH, KOja ¥IMa HeMaTepyjaTHy IPUPOLRY U Pas/MKyje ce
opt 6monomke mrete. OBa ImTeTa MIPETIIOCTaB/ba ce Kao rmoctojeha (presunta nellan)
jep ImpefcTaB/ba MOBPEY ITpaBa Ha 3[paBjbe M JOCTOjaHCTBO Pajia, FapaHTOBAHOT
gyaHoM 36. Ycrasa Vrammje.*®

[Tpumehyjemo fia je 3ajemHIYKA KapaKTePUCTUKA CBUX pellierha Cafip>KaHNX Y
X€TEPOHOMHMM J @y TOHOMHMM M3BOPMMA PAJHOT IIPaBa y MOITIe[ly IPEKOBPEMEHOT
npaBa y XpBarckoj, Crosenuju u Vtanmju orpaHnyeme MaKCMMaTHOT TOUIIbET
Opoja IpeKOBpeMEeHMX CaTH, LITO IIPefCTaB/ba Jo0OPO pellierbe, jep Boayu 607b0j
yckmaheHocT mpuBaTHOT 1 IpOodeCOHATHOT )KMBOTA, YTHYe Ha 3a/[0BO/BCTBO
3aII0C/ICHNX Ha pajly, Clipedasa 3/I0ynoTpedy pajHe CHare 1 MOACTIYE OATOBOPHO
ylIpaB/batbe JbyICKUM pecypcuMa. 3al0BO/bCTBO 3aII0C/IEHNX 1 3a/Ip>KaBarbe KaJjpa

pagamento lavoro straordinario, o6jaBmeHo 25. aBrycra 2025. JoctymHo Ha: TiConsiglio —
Ordinanza Cassazione 21015/2025. Taxobe, oBaj cyx je y mpecyau 17192 op 22. jyma 2024.
HAIJIaClO Jla Ce PeaslHy YCIIOBU pajia MOPAjy y3eTH y 0631p aKo je 06MM MOC/Ia Takas Jia ra je
HeMoryhe 3aBpIINTH Y pelOBHOM BpeMeHY, IpeKOBPeMeH! pajj ce IIofpasyMeBa Kao Hy)KaH 1
Mopa 6uty HagokHaben. Corte di Cassazione, Sentenza n. 17192 del 22 luglio 2024 - Straordinari
sempre retribuiti anche senza autorizzazione preventiva. ¥: Coina News — Informazione libera
del Coordinamento Infermieristico Autonomo, o6jasmbeno 22. jyma 2024. JoctymnHo Ha: Coina
News - Sentenza Cassazione, 10. 8. 2025.

86 man 3-5. Decreto Legislativo 8 aprile 2003, n. 66 — Attuazione delle direttive 93/104/CE e
2000/34/CE concernenti taluni aspetti dell'organizzazione dell'orario di lavoro, Gazzetta
Ufficiale della Repubblica Italiana, n. 87 del 14 aprile 2003, Suppl. Ordinario n. 61, testo
vigente aggiornato al 3 settembre 2025. Dostupno na: Normattiva — D.Lgs. 66/2003. https://
www.normattiva.it/esporta/attoCompleto?atto.dataPubblicazioneGazzetta=2003-04-14&atto.
codiceRedazionale=003G0091, 3. 9. 2025.

87 Yran 47. CCNL Sanita 2019-2021, Art. 47 - Lavoro Straordinario, pubblicato da ARAN (Agenzia
per la Rappresentanza Negoziale delle Pubbliche Amministrazioni), ultimo aggiornamento 8
dicembre 2024. InfermieriAttivi - CCNL Sanita 2019-2021, https://www.infermieriattivi.it/
leggi-e-normative/ccnl-sanita-pubblica/5821-ccnl-sanita-2019-2021-art-47-lavoro-straordinario.
html, 3. 9. 2025.

88 Corte di Cassazione, Sentenza n. 26450 del 29 settembre 2021 - Lavoro straordinario oltre le
250 ore annue: possibili conseguenze. ¥: Dottrina per il Lavoro, o6jaBmbeno 13. okrobpa 2021.
JoctynHo Ha: Dottrina per il Lavoro — Cassazione su straordinari oltre il limite. https://www.
dottrinalavoro.it/notizie-c/cassazione-lavoro-straordinario-oltre-le-250-ore-annue-possibili-
conseguenze, 3. 9. 2025.
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JMPEKTHO Cy IIOBE3aHM C IOSUTUBHOM KY/ITYPOM pajjHe PaBHOTEXEe Y OpraHu3a-
mju.® KoHuenT pajjHe paBHOTeXe ofjpakaBa CIIOCOOHOCT IIOjeiMHIIA /]a UCTOBpe-
MEHO VCITYH! 3aXTeBe PaIHIX U BaHPEJHMX COLMjaTHNX yora.”

EBporicku cyz je yTBpAino Jja 1mija Koja pajie HEIlyHO pajIHO BpeMe MIMajy IIpaBo
Ha JJOJaTHY HaKHaJy 3a IPEKOBPEMEHM paJi IPEKO CBOT yTOBOPEHOT PA/IHOT Bpe-
MeHa. Y C/Iy4ajy ycIocTaB/bakba pasinke y mnahamy Takas CHCTEM MPECTaB/ba
»Mabe IOBO/baH  TPETMaH PajIHMKA C HEITyHUM pafHuM BpeMeHoM. Crora je cyp
3aK/bY4MO Ja pas3/IMKa y HaKHaM 3a IPeKOBpeMeHM paji usMeby pagHuka ¢ myHuM
Y HEIIYHVM PaJHUM BpeMeHOM He MOKe OMTH OIIpaB/iaHa, HI LV/beM JIa Ce OfiBpa-
TU IIOC/I0AABAL] Off IPEKOMEPHOT aHI'a)KOBatbha PAJHUKA, HI LU/bEM Jja Ce CIIpeYn
Marbe ITIOBO/baH TPETMaH PaJIHMKA C IIYHUM PaJHUM BPEMEHOM y OJHOCY Ha OHE C
HEIyHUM pajIHUM BpeMeHOM.”

5. 3AK/bYYAK

HexypcTBo Tpeba ma mpencras/ba caMo jeiaH of 00/IMKa opraHusanyje paja,
a He I0CeOHY BPCTY IIPEKOBPEMEHOT pajia jep HBeroBUM KIacu(UKOBambeM Kao
noceOGHOT 06/MMKa IPEeKOBPEMEHOT pajia YHAIIpes CTaHAapAN3Yje IpeKOBpeMeH!
paj LITO je MPOTUBHO IPUPOAN CaMOT MHCTUTYTA IPEKOBPEMEHOT pajja Kao U3Y-
3eTKa Off HOPMa/IHOT peXXVIMa pafHor BpeMeHa. OBakaB IpucTyn npuxsaheH je u
y ynopengHoM nipaBy Vrtanuje, CroBenuje u XpBarcke 1 yckaabeH ca eBporckoM
Hupextrse 2003/88 E3 0 ogpehennM BumoBuMa opraHusanyje pajHOT BpeMeHa.
OBo He aupa y npaswa o Iahamy JeXXypcTBa Kajia ce OHO opraHusyje Hohy, He-
JIeTbOM U Y JlaHe IIPa3HMKa, jep 110 IPUpPOY CTBAPH Paji y Te JaHe 3aXTeBa oceOHa
npasuia o wiahamwy. MehyTuM, 0BO IpaBHOTEOPMjCKO IMNTAMbE je Off MarbeT 3Havaja
y Penry6miny Cp6uju on HeocTaTaka v HelOCTIeHOCTH Y IpyMeHy Bakehe Hopma-
TVBE 1 YBoema He3aKOHNUTOT IIPEeKOBPEMEHOT Pajia, OffHOCHO IIPEKOMEPHOT pajia.

Pap nexapa nmpexo 3aKOHOM JO3BO/BEHOT MAaKCUMyMa Off TpocedHux 48 gaco-
Ba HeJIe/bHO Ha IeBETOMECEYHOM HMBOY IIPENCTaB/ba IIPaBHY NIPAa3HUHY Y HAllleM
3aKOHOMIABCTBY, 3a Pa3/IMKY Off YIOpeIHONIPaBHUX pelema u Jupextuse 2003/88
E3 koja 3axTeBa ImcaHy carlacCHOCT paJjHMKa 3a PaJi IIPEKO 3aKOHOM JJ03BO/bEHOT
MmakcumyMma. HeypeheHocT oBor mmtama OBOAYM KO HE3aKOHMTE IIPaKce fia TeKapy

89 P Brough, C. Timms, X. W. Chan, A. Hawkes, L. Rasmussen, Work-Life Balance: Definitions,
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pazie IPEeKOMEPHO IIPEKO 3aKOHOM JI03BO/bEHOT MAKCYMYMa C PU3UKOM /la TaKaB
pan He Oype miaheH min ga M3BPIIEHU PACcXOM 3[PaBCTBEHE YCTAHOBE 13 jABHOT
CEeKTOpa 3a Takas paj] OyAy OCIIOpeHM Of KOHTPOIHUX OpTaHa, IITo NOTBphyjy n
Hamasu /Ip>xaBHe peBU3OpCKe MHCTUTYLIM]E.

Hapounro cy uspaxeHe HeIPaBUIHOCTY Y yBODemY IpeKOBPEMEHOT paja, a
noce6HO JIeXYPCTBa Kao IToceOHOT 00/1MKa IpeKOBPEMeHOT pafia ¥ IPUIPABHOCTH
jep ce yBope 6e3 IOTpeOHMX OfTyKa PyKOBOJICTBA, €BY/ICHIIMje Ce He BOJie YOIIIITe
WM Ce He BOJe aXKYPHO, I1a Ce IOCTaB/ba Y MATAMe JOKA3MBOCTY TAKO M3BPIIEHOT
paja, OfHOCHO Y KOM 00MMY je M3BpIIIeH U fla /I je IIPpeKOpadeH 3aKOHCKY MaKCH-
myM. He nomTyjy ce o6aBese usBenTaBama CHHAMKATA O M3BPIIEHOM IIPEKOBpe-
MEHOM pafy, YiMe ce CMambyjy CTeIleH paJHOIIpaBHe 3aIlTHTe IeKapa ¥ MOryhHOCT
3a KOJIEKTUBHY aKLI}jy, a IEKapy MOTUBMCAHM CBOjUM €TUYKMM HaydelnumMa Jia je
Ho6po6UT manyjeHaTa N3HaJ, CBETA, a HeKaja i eKOHOMCKVIM MHTEPeCcoM, IIPUCTajy
Ul Ha He3aKOHUTe Ipakce. Paji ce Ha 0Baj HauUMH CBOAY Ha po0ly, a JOCTOjaHCTBO
JleKapcke Ipodecuje ce ypylIasa, JOK ce TepeT OpraHu3alyje 3fpaBCcTBeHe CIIyxoe,
OIHOCHO MaibKa JIeKapa y 34paBCTBEHUM yCTaHOBaMa, IIpebaliyje Ha 3allOC/IeHe.
ITpekoBpeMeHM paj HUje CPefCTBO pellaBama MpobieMa MamKa paJHe CHare y
3opaBCTBY, Beh msyserak koju Tpeba ja ocurypa HopManHO yHKIVIOHUCA e
3[IpaBCTBEHe CITY>KOe Y CKJIaly ca 3aKOHCKMM OTpaHMYebIIMa OpraHn3alije pagHor
BpeMeHa 3aII0C/IeHNX.

Mopamo HaracuTy fia ce Kofi yBohema He3aKOHUTOT IIPEeKOBPEMEHOT paja
3aMemyjy Te3e U Kao JIa)XHO NuTame Mokpehe ce murame eTMYHOCTHU, OFHOCHO
00aBe3HOCTH JIeKapa fia Ipy»Ke 3[PaBCTBEHY YCIYTY MaljeHTUMA, jep je TO Ka-
TErOPMYKY MMIIEPAaTUB Koju HaMehe m1xoBa mpodecuja, a y CTBapy papu ce o
HapylllaBamby BUXOBUX PaIHNX IIPaBa, 3[ipaBjba U M3a3MBalby PU3NKa Off TPEILKe.
[TanmjenTy 1 IEKApM je[THAKO CY YTPOXKEHM aKO CYy JIeKapy M3JI0KEHN ITPEKOMED-
HOM papny, jep ce nosehaBa pM3uk of Tpelke ycie ICUX0PU3NYKOT 3aMopa I
omajia BbUX0Ba e(PUKACHOCT Y pajy, IITO Cy IT0Kas3asa ¥ Tope HaBeleHa NCTPaXkN-
Bama y cBeTy. Ha ny6spe apylmTBeHe 1 colujaaHe NOCAefUIle ZYTOTPAjHOT TAKBOT
paja He Tpeba moce6HO yKasmBaTH, amyu O6pojHM ITpajkoByu y EBporickoj yHuju
yKasyjy Ha TO fia je 0Baj Ipo6yIeM Ipero3HaT U Ia AYOOKO IOTpeca 3/;paBCTBEHN
U IpyIITBeHN cucTeM. [InTame eKOHOMCKe KOMIIEH3al[/je HajMambe je OUTHO
KOJ oBOT ITpo6ieMa, Beh cy 6MTHUja uTama caropeBama Ha Nocy u Bpahama
IIOCTOjaHCTBA JIeKapCKOj mpodecujn.

Y Peny6muim Cpbuju 6e3 opmarawa Tpeba ayTOHOMHUM M3BOPYMA PajiHOT
TIpaBa, 110 yI7Iefy Ha EBpoIICKy yHMjy, 3an0ueTy pelraBame MpobieMa He3aKOHUTOT
IpeKOBPEMeHOT pajia U HajMarbe YBeCTV TOAVIIbe OTPaHNYehe MaKCUMATHOT 6poja
IPeKOBPEeMEHMX caTu, 06e30eUTY MICaHy CaIJTaCHOCT 3allOC/IEHNX 32 IIPEeKOBpe-
MEHH paj] IPeKO 3aKOHOM JI03BO/bEHOT MAKCUMYMa, O PEeAUTY KOHAYHY IVUMUT
IIPEKOBPEMEHNX CaTy IIPEKO KOTa Ce He MOXKe PafIuTI HY 110 BOJbY 3aIIOC/IEHOT, a Y
MeDhyBpeMeHy JOfaTHO IojavyaTy MHCIIEKIVjCKM HaJi30p HaJ| IPYMeHOM 1ocTojehnx
3aKOHOZIaBHMX pelllera. [IpekoBpeMeHN paji He MOXKe OUTU HeOTpaHNWUeH, YaK
HII Y3 IPUCTaHaK pagHMka. HeorpaHudeHy npeKoBpeMeHN paj IpefcTaB/bao ou
HOBpeZy IIpaBa Ha 37ipaBJbe U JOCTOjaHCTBO pafa. Bona diagnosis, bona curatio.
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CHALLENGES OF OVERTIME WORK OF DOCTORS
BEYOND THE LEGALLY PERMITTED MAXIMUM

Summary
By taking the Hippocratic Oath, a physician pledges that upon entering
the medical profession, they enter into the service of humanity, with the life
and health of the patient as their highest concern. This ethical value has been
transformed into a legal norm whereby a physician is not permitted to leave the
workplace at the end of their scheduled working hours until a replacement is
provided—thus, overtime becomes mandatory work. The duration of overtime
for physicians is limited by the Health Care Act, yet this limitation is relativized
by the obligation that a physician’s work must unconditionally continue even after
regular working hours have ended. This raises an ethical and legal dilemma: is
the patient’s right to health above the physician’s own right to health and labor
rights, and does mandatory overtime for physicians contain elements of forced
labor? Additionally, specific forms of overtime work in health institutions include

on-call duty, standby duty, and call-in work.

Keywords: working hours, overtime work, on-call duty, standby duty,
healthcare institution, doctor
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(NON)REALIZATION OF THE RIGHT
TO WORK GUARANTEED BY THE CONSTITUTION
IN THE REPUBLIC OF SERBIA
IN NEW CIRCUMSTANCES

Abstract: The right to work, as one of the human rights and freedoms and
one of the basic economic rights, is regulated by the Constitution of the Republic
of Serbia from 2006. There are almost no modern ones constitutions in compara-
tive practice, which do not guarantee the right to work. Historical affirmation of
economic and social rights, caused this right to become the central support for the
realization of a number of others rights from this category, so it is not surprising
that it occupies a special place in all legal systems a place to which exceptional
attention has been paid. Even if this right is of a constitutional nature, in its
implementation is divided into a number of rights, some of which have a constitu-
tional guarantee, and some of which are regulated within the legal framework. It
is through the legal regulation that there is a deviation from the proclaimed ones
constitutional principles, but also from numerous international standards that
are generally accepted, and for which Republic of Serbia, with their ratification,
obliged to apply. The content of the right to work is very important complex and
in different countries it is regulated differently depending on the circumstances
in which achieves. Economic level of development, cultural and sociological level
of certain societies, goals which they want to achieve and which are expressed in
the politics of certain countries, their positioning on the world map of labor and
capital, as well as the international rating in general, etc., influence a different
approach and possibilities to realize this right in its full volume. Planetary events
like the Covid 19 pandemic, market disruption due to a series of wars that affect
the economic systems of many countries in the world, including the Republic of
Serbia, technological progress in the form of artificial intelligence, which more and
more benefits in work processes, represent new circumstances, which influence
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the realization of this rights. In Serbia, social events, conflicts and crises can be
characterized by new circumstances in connection with the protests of citizens in
the past and this year, in which dissatisfaction is expressed in relation to many
aspects in society, which also affects the reallization of many rights, including the
right to work, creating a different and more complex atmosphere and circum-
stances in which one lives and works and realizes the right to work.

Key words: right to work, labor legislation, employment relationship, work
outside of employment relationship,-Constitution-of-the-Republic-of-Serbia

1. INTRODUCTION

The Constitution of the Republic of Serbia from 2006 in its Second Part - Hu-
man and Minority Rights and freedoms, in Article 60, proclaims the right to work as
one of the basic economic rights, of which many other human freedoms and rights
also depend on its achievement. This article ,,guarantees the right to work, in ac-
cordance with the law*" It is proclaimed that ,,everyone has the right to free choice
of work“? Also, The Constitution stipulates that ,,all jobs are available to everyone
under equal conditions®,’ as well as that ,,everyone has the right to respect for the
dignity of his personality at work, safe and healthy working conditions, required
protection at work, limited working hours, daily and weekly rest, fair compensa-
tion for ork and legal protection in case of termination of employment. No one can
renounce those rights“* ,Women, youth and the disabled are provided with special
protection at work and special working conditions, in accordance with the law.“*
The Constitution, as the highest legal act, belongs to the heteronomous sources of
labor law,® where, in relation to the field of labor law, the specificity of ,,legal ar-
chitecture® appears, which is based on the principle of the ,,minimum rule®, which
differs from the classical concept of the source of law. In this case, we encounter the
»relative inderogability of the social public order®,” which enables the provisions
that regulate the field of labor law, which are of lower legal force, the provision of
higher legal force is derogated from, if it is less favorable. The right to work is also
guaranteed by many international acts and instruments, and the degree and extent
of their realization is indicated by the position of a certain state in the hierarchy of
organized and socially developed societies.

The content of the constitutional right to work is very complex, and is defined
in national legislation arranges in different ways depending on the factors and

1 Constitution of the Republic of Serbia, Official Gazette of RS, no. 98/2006 and 115/2021, Article
60, paragraph 1.

Ibid., article 60, paragraph 2.

Ibid., paragraph 3.

Ibid., paragraph 4.

Ibid., paragraph 5.

B. Lubarda, Uvod u radno pravo, Pravni fakultet Univerzitet u Beogradu, Beograd, 2021, p. 79.
Ibid., p. 71.
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specificities that characterize them. But without regardless of the conditionality of
the characteristics of individual countries, different authors observe different ele-
ments of the right to work, but it is regularly mentioned as its ,,mandatory minimum
content“~ ,,freedom of choice of employment and profession, as well as the right to
freely choose employments and professions earns a living™?® This abstractly defined
notion of the right to work, the concept of the right to work as a human right, such
as it is, is concretized, supplemented and defined case in the Constitution of Serbia
from 2006, which was done through the already mentioned article 60. paragraph
4. (law to safe working conditions, the right to a fair wage, the right to protection
at work, the right to dignity, etc.).

Processes that have been going on for a long time on the international political
scene and that create and influence legislation, primarily member states of interna-
tional organizations, but also all other states, such as globalization and European
integration, ,,encourage the development of individual and collective protection
rights in the employment relationship, but at the same time the concept of neoliberal
globalization gives priority to capital in in relation to work“’ Despite the intention
that international acts encourage social and economic workers’ rights, there is in-
creasing social stratification and social imbalance and a growing gap between the
rich and the poor, which leaves negative consequences for the realization of the right
to work. In the process of joining Serbia to the European Union in the future, in
the domestic harmonization process legislation with EU norms, it is to be expected
that this influence will be even greater, bringing with brought with it many positive
effects, but obviously also many legal solutions, which have shown in practice that
they do not give the best results in terms of realizing the constitutional right to work.

2. OTHER CONSTITUTIONAL RIGHTS FUNCTIONALLY
CONNECTED WITH THE RIGHT TO WORK

Article 60 of the Constitution of the Republic of Serbia guarantees only indi-
vidual and not collective rights, and the constitutional text is dispersed over several
provisions concerning the right to work, as well as related rights him.

In this sense, the Constitution of the Republic of Serbia in Article 61 guarantees
the right to strike, only it proclaiming, without specifying the way of its realization in
more detail, that it is surrendered provisions of the law and collective agreements,"
leaving the possibility that this right can be limited only by law, according to the
nature or type of activity."" (army, police, emergency services and etc.).

8 Lj. Kovadevi¢, Zasnivanje radnog odnosa, Pravni fakultet Univerzitet u Beogradu, Beograd, 2021,
pp. 121-122.
9  Z.Mirjani¢, ,Uticaj globalizacije i evropske integracije na razvoj radnog prava“, Radno i socijalno
pravo, br. 2/2024, p. 7.
10  Constitution of the Republic of Serbia, Official Gazette of RS, no. 98/2006 and 115/2021, Article
61, paragraph 1.
11  Ibid., paragraph 2.
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By the provision of Article 66 of the Constitution of the Republic of Serbia, which
refers to the special protection of the family, mother, single parent and child, the
additional principle of special protection established by the article is elaborated 60,
paragraph 4 of the Constitution. In this way, special support for mothers is foreseen,
before and after birth,'? the employment of children up to the age of 15 is prohib-
ited, nor, if they are younger than 18. age can work in jobs harmful to their health
or morals, which introduces the age limit limit for acquiring working capacity.”

Freedom of trade union association is guaranteed by Article 55 of the Constitu-
tion, paragraph 1, which proclaims freedom of association in general.'* Regardless
of the fact that this freedom is prescribed in the broadest sense, and the text of the
Constitution does not have provisions that indicate any restrictions in this sense, it
is possible state that the Constitution still does not guarantee trade union organiza-
tion in an adequate way, because only association is not a guarantee of trade union
freedoms. ,,Namely, the right to join a trade union is only one, initial aspect of trade
union freedom- it must be guaranteed in relation to the trade union action, joining
and withdrawing from the trade union, as well as the independence of the trade
union from the employer or of the state.“'* In some future changes to the constitu-
tion, it is to be expected that trade union association dedicate a separate article and
regulate this right in more detail.

Article 82, paragraph 3 of the Constitution provides social dialogue, stipulating
that ,,the influence of the market economy on harmonizes the social and economic
position of employees through social dialogue between unions and employers®. In
this way, even the right to social dialogue, which is not guaranteed represents the
democratic heritage through which economic and social rights are realized. Also, The
Constitution does not foresee the way in which the social dialogue is implemented,
institutionalized, who are the participants, as well as the other most important ele-
ments of this institute.

Article 26 of the Constitution is also important for the right to work, which
stipulates that ,,no one can be held in slavery or a position similar to slavery“¢ and
which prohibits forced labor.”” Such a provision is considered a negative provision
of the right to work, in contrast to positive provisions, which refer to establishment
of inalienable rights that apply to all workers.

Based on everything presented, it can be concluded that the right to work is
a constitutional category, but that to the constitution maker, the regulation of this
area, when adopting the constitution, was not on the priority list, because which
lacked systematicity in this sphere of human rights, as well as adequate protection

12 Constitution of the Republic of Serbia, Official Gazette of RS, no. 98/2006 and 115/2021, Article
61, paragraph 2.

13 Ibid., article 61, paragraph 4,

14  Ibid., Article 55, paragraph 1.

15 M. Reljanovic, ,,The right to work in the Constitution of the Republic of Serbia“, Proceedings of
the Constitutio Lex Superior, Institute for comparative law, 2021, p. 259.

16 Ibid., Article 26, paragraph 1.

17  Ibid., Article 26, paragraph 3.
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above all collective rights of workers, which is first of all reflected in insufficient
regulation of social dialogue, not mentioning the social-economic council, as the
main instrument of this institute i omitting more precise provisions related to trade
union-activity.

3. DEROGATION OF THE RIGHT TO WORK AS
A RIGHT GUARANTEED BY THE CONSTITUTION

The Constitution of the Republic of Serbia proclaims that ,,all laws and other
general legal acts must be agree with the Constitution®,' as well as that ,,they must
not contradict the confirmed international treaties and generally accepted rules of
international law“."® In this way;, it is confirmed that the rules of international law
have supremacy in relation to domestic legislation.

However, regardless of this constitutional provision, there are numerous ex-
amples that indicate that deviations of legal provisions in the Republic of Serbia in
relation to constitutional and international norms standards related to the right to
work, this right is not realized in its full form and scope.

It is interesting that the Labor Law does not define the employment, but fore-
sees that workers who are in employment and who have concluded an employment
contract with the employer, are employed persons, who enjoy all basic rights at
work and in connection with work. This law views the right to work restrictively
and narrowly, thus right to work, making discrimination between the employed and
the unemployed. And in relation to the employees themselves, the Labor Law has
certain discriminatory provisions, which are in contradictions with the Constitution.
The Constitution-provides-that-,extramarital-union-is-equated-with-marriage,in
accordance with the law*",* while the Labor Law discriminates against members of
cohabiting unions to employees who are married. Favoring only employed persons,
which is contrary to the basic meaning constitutionally guaranteed Article 77 of
the Labor Law regulates paid leave, and on based on this provision, it is impossible
for members of extramarital unions to exercise this right in the case of the death
of an illegitimate husband or wife, as well as in the case of the birth of a child. In
accordance with the ,,minimum rule“ the employer has the opportunity to correct
this illegality and injustice extends the circle of persons who enjoy this right to
non-marital partners, but they are employed in that case left to the good will of
the employer, not the protection of the law. The same discrimination on the same
basis can also be attributed to Article 79, paragraph. 3, which prevents the non-
marital partner from using institutes suspension of the employment. The situation
is identical with Article 119, paragraph 2, of the Labor Law, which stipulates that

18 Constitution of the Republic of Serbia, Official Gazette of RS, no. 98/2006 and 115/2021, Article
194, paragraph 3.

19  Ibid., article 194, paragraph 5.

20 Ibid., article 62, paragraph 5.
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the employer is obliged to pay the employee compensation for the costs of funeral
services in the event of the death of a family member, as well as to family members
in the event of the death of an employee. Only the spouse, not the extramarital
partner, is considered a member of the extended family. In the second and third
example, the employer, despite his good will, unlike in the first case, is not able to
correct this discrimination.

The provision of the Labor Law from Article 179, Paragraph 3, Item 5, which
he determined violates the presumption employee’s innocence, the Constitutional
Court declared it unconstitutional,?’ and from the same point of view it is prob-
lematic and the provision of Article 179 of this law, which even if it was not the
subject of the decision of the Constitutional Court in this regard with the principle
of employee protection against illegal dismissal, established by international acts,
enables the employer to be punished more lightly in case of illegal dismissal, and
thus the employee is prevented from realizing compensation for damages in the
full amount, but he can achieve this only up to amount at the level of six wages.
The Constitution of the Republic of Serbia establishes the obligation of the state
and the rights of others subjects to supervise the implementation of international
standards related to the basic rights and freedoms and the right of citizens to turn to
international bodies and courts in cases violations of protected fundamental rights
and freedoms.”* The Constitutional Court is competent to evaluate constitutionality
confirmed international agreements. In case he takes a stand and makes a decision
that the international agreement is not in accordance with the Constitution of the
Republic of Serbia, two situations are possible. Either to change the Constitution
in that part or to cancel the international agreement. A change of the Constitution
is required complicated procedure and high costs, and therefore it is much more
rational and expedient to The Constitutional Court appreciates the constitutional-
ity of the international act and its compliance with the highest legal act, before its
ratification, which would be similar to the procedure in which the constitutionality
is evaluated of the law, before it enters into force.

The Labor Law in terms of unconstitutionality is also subject to criticism in
connection with the provisions relating to trade union organization, which stipulate
that a trade union is considered ,,independent, democratic and an independent orga-
nization of employees in which they voluntarily join for representation, presentation,
promotion and protection of their professional, work, economic, social, cultural and
other individual and collective interests“* Based on the aforementioned provision,
the right to only employees, i.e. persons employed on an indefinite basis, have union
organization and a certain time, which is too narrow a definition of employed per-
sons. In this way, the Constitution is derogated from, because it is the same does not

21 Decision of the Constitutional Court [Uz-424/2014, published in Official Gazette No. 13/2017.

22 Constitution of the Republic of Serbia, Official Gazette of RS, no. 98/2006 and 115/2021, Article
22, Paragraph 2.

23 Labor Law, Official Gazette of RS, no. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 -
decision US, 13/2017 and 95/2018 - authentic interpretation, Article 6.
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limit the right to union organization only to persons who are in employment, but that
the right also enables all other persons, regardless of the basis of employment. Like
this provision also contradicts ILO conventions (Convention No. 87 on trade union
freedoms and protection of trade union rights from 1948;** Convention no. 98 on the
rights of workers to organize and to collective bargaining from 1949;*; Convention
no. 135 on protection and benefits that provided to the representatives of workers in
the company from 1971).% In accordance with international principle, the right to
organize a trade union should be made available to all workers, not only employees
for a fixed and indefinite period of time, pensioners, regardless of whether they are
employedemployed or not, as well as to unemployed persons who were employed if
they run a business dispute, until its termination or up to one year after termination
of employment. With problems trade union organizing in other forms, the EU is
also faced with, since the end in the last century, he has been trying to improve the
trade union status. Union politics in the EU is against loss social cohesion due to
globalization and regional competition and there is an attitude that success union
depends on the continuity of solidarity standards in European society.?” When it
comes to Serbian trade union scene ,,some good models from neighboring countries
should be implemented and of the international community, in order to increase
the transparency of trade unions to an even higher level, this especially with the fact
that trade unions are mostly financed from membership fees“*

Apart from the right to organize a trade union, workers outside the employment
relationship, who are therefore not employed and who do not have an employ-
ment contract, are deprived of other guaranteed rights. By the Law of work, articles
197-202 regulate work outside the employment relationship. In comparative law,
this is not common practice, that labor law regulations regulate work outside the
employment relationship, with the fact that this by law, as such, they foresee forms
of work that are not of an obligatory legal nature, but have character of employment
under labor law (temporary and casual jobs, supplementary work, professional
training and development). In this way, the employee does not establish an employ-
ment relationship, therefore it is not employed, even though he participates in the
work process and has work obligations practically identical to those of an employee
person, but that is why he does not have the possibility to realize the rights that

24  Decree on Ratification of the ILO Convention No. 87 on Trade Union Freedoms and Protection
of Trade Union Rights, Official Gazette of the FNR] - International treaties and other agree-
ments, no. 8/1958.

25 Regulation on the ratification of the ILO Convention No. 98 on workers’ rights to organize and
collective bargaining, Official Gazette of FNR]J - International Treaties and Other Agreements,
no. 11/1958.

26 Law on the Ratification of the ILO Convention No. 135 on Protection and Facilities Provided
to Workers’ Representatives in company, Official Gazette of SFRY - International Contracts,
no. 14/1982.

27 . Hoffmann, R. Hoffmann, ,,Globalization. Dangers and opportunities for labor policy in Eu-
rope®, Review for social politics, 3, 1999, p. 327

28 B. Gali¢, R. Raoni¢, ,,Development of trade union organization as a historical legacy of consti-
tutionally guaranteed rights®, Strani pravni Zivot, no. 2/2024, p. 252
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are guaranteed by international law conventions and charters, which the Republic
of Serbia ratified. These persons have no right to reasonable number of daily and
weekly hours, paid annual leave, increased compensation for overtime, reasonable
period of notice, women do not have the right to maternity protection (they do not
have the right to maternity leave, protection from dismissal). All these provisions,
except with international instruments, they also contradict Article 60 paragraph 3
of the Constitution of the Republic of Serbia which guarantees personal dignity at
work, daily and annual leave, paid annual leave, etc. With the aim of better norma-
tive regulation of this area, at the end of 2024, a working group was formed group
for the preparation of the Draft Law on seasonal and other casual employment
jobs in certain industries, with a mandate until the fourth quarter of 2026. Also, a
working group was formed for the drafting of the Draft Law on Labor Practice, and
a continuation is expected activities on the occasion of the already drawn up Draft
Law on Volunteering, which is still in 2022 submitted for comment, after which the
new working group formed in 2023 continued activities and the results of which
the public expects in the near future.

Provisions of the Labor Law regulating issues related to collective agreements,*
also do not sufficiently respect the standards and principles of the ILO and act as
a disincentive on social partners, primarily employers, which in practice leads to
more and more labor regulations and fewer collective agreements. The strategic
framework for improving the situation in this area was established in 2020. by adopt-
ing the Action Plan for Chapter 19.%° Steps to improve the situation in this areaare
initiatives and projects aimed at improving social dialogue, and one of the more
significant ones is project that was launched in September 2024. - ,,Strengthening
social dialogue in the Republic Serbia“, which was presented by representatives of
the ILO and the EU.

When it comes to the constitutional right to strike, it should be noted that the
law that elaborates this right and more detailed regulations, adopted in 1996.* and
that its provisions recognize the right to strike only to employed persons, who are
employed by the employer, by which it is executed discrimination in relation to all
other persons who are engaged outside of employment or otherwise basis, except for
employment contracts and to whom that right is denied. This solution is contrary
to already mentioned ILO Conventions 87 and 98, which Serbia ratified in 1958.
Regarding the disputed situations that led to the strike, priority should be given to
mediation process.

29 Labor Law, Official Gazette RS, no. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 -
decision US, 113/2017 and 95/2018 - authentic interpretation, RS, articles 240-267.

30 Action plan for chapter 19, https://www.minrzs.gov.rs/sr/dokumenti/ostalo/sektor-za-medju-
narodnu-saradnju-European-integration-and-projects/action-plan-for-chapter-19-social-policy-
and-employment, 18. 7. 2025.

31 Law on Strike, Official Gazette of the FRY, No. 29/96 and Official Gazette of the RS, no. 101/2005
- Dr. Law and 103/2012 - Decision of the US.
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4. NEW CIRCUMSTANCES AS A CHALLENGE
IN REALIZING THE RIGHT TO WORK

We are witnessing many events, some of which dramatically change the circum-
stances on the planet level, which reflects on all aspects of social and economic life,
and thus affects realization of the right to work as a constitutional category foreseen in
all modern constitutions, but also in international instruments. It seems that after the
Covid-19 pandemic, the world is no longer the same. ,The pandemic has also opened
up a large number questions concerning the measures that states, faced with a global
threat, can take in order to preserve a stable and safe health system, a stable food sup-
ply and creation of the basis for the consummation of the right to work.“*?> General
Assembly of the United Nations in the year in which it marked its 70th anniversary, it
unanimously adopted the Sustainable Development Agenda of 2015 to 2030 (Agenda
2030).** Adoption of the agenda is in accordance with the decisions of the Conference
of the United Nations, held in Rio de Janeiro in 1992. Agenda 2030 contains 17 goals
of sustainable development, the implementation of which obliges all UN members and
which are expressed through three elements: economic growth, social inclusion and
environmental protection.* Some of the 17 goals concern directly the right to work,
and many indirectly affect it. In this sense, goal 8 sets as a task promoting sustainable
economic growth, employment and dignified work for all, while other goals relate to
ending poverty in all forms and in all parts of the world (goal 1), ensuring inclusive
and quality education for all and promoting learning during throughout life (goal 4),
achieving gender equality (goal 5), reducing inequality how within countries, as well
as between countries (goal 10) and others. Research shows that even two thirds of the
goals will not be fulfilled, which is the basis for redefining them in order to focus on
a few priorities, not all goals.” From this fact, it can be concluded that the Covid-19
pandemic had a disastrous effect on many aspects of society, as well as on the realization
of many human rights and freedoms and citizenship, which were suspended or reduced
during that period, which also refers to the right to work. In the mentioned period,
there was an expansion of the so-called work from home (teleworking or remote of
work), which involves performing work for the employer outside of traditional office
work space, most often from your own home. This kind of work also requires high
technological development and the training and ability of the employees is limited by
the very nature of the work and the tasks that the employee performs. Employees who
were not able to exercise their right to employment, were in a certain period existentially
threatened and their right to work was brought to question.

32 M. Drenovak-Ivanovi¢, Pravo zastite Zivotne sredine, Pravni fakultet Univerzitet u Beogradu,
Beograd, 2021, p. 41.

33 A/RES/70/1- Transforming our world: the 2030 Agenda for Sustainable Development, New
York, 2015.

34  United Nations, The Sustainable Development Goals Report, 2020. https://unstats.un.org/sdgs/
report/2020/The-Sustainable-Development-Goals-Report-2020.pdf, 18. 7. 2025.

35 N.Robin, B. Fisher, Reset sustainable development goals for a pandemic world, Nature, 2020, pp.
198-201.
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The wars that are current (above all the conflict in Ukraine and conflicts in the
Middle East) have negative effects on many aspects and cause negative consequences
for many countries and specific ones economic branches, primarily considering the
increase in energy prices (oil, gas, electricity) that it brings to disruptions in the mar-
ket, which affects all aspects of the standard of living, as well as the budget allocations
for remediation of those consequences, and therefore less available funds for social
and economic rights, among which is the right to work, within which they are also
spent significantly funds, as well as funds for other rights related to this right, such
as the constitutional right to health protection (without which there is not only a
healthy nation, nor a working-age population, but also of life itself) and which also
represents ,,one of the most expensive and very demanding human rights“*¢ In such
circumstances, the socially vulnerable categories have a particularly difficult posi-
tion population, who are also waiting for legal changes in this area, because many of
them are not in opportunities to realize the right to work, such as parent caregiver,
who has been for a long period of time in addition to the submitted initiative,” are
still waiting for a better regulatory arrangement in this area. ,,In this way would, as
a state and society, join the ranks of states that really care and show care for their
citizens and they would not stand out and stand out in comparative practice and
legal solutions in a negative sense in relation to the neighboring states.“*

The war in Ukraine opened up another issue, which is the employment of
foreign workers, who in the Republic of Serbia, represents a new circumstance in
the field of labor and legal relations. The most represented workers come from the
Republic of China, Turkey, the Russian Federation, India, Cuba, North Macedonia
and Ukraine, and a significant number of permits were issued to citizens from
Nepal and Sri Lanka Chains.” In 2024, the Portal for foreigners began to function,
which simplified the procedure which refers to the temporary residence and work
permit of foreigners, and by-laws were also adopted which are expected to enable
more complete implementation of the Law on Employment of Foreigners,* such
as Rulebook on submitting applications for permanent residence electronically,*
Rulebook on issuance of a single permit for temporary residence** and work of
foreigners and the Rulebook on Approval temporary stay.*

36 S.]Jasarevi¢, ,T'he Right to Health, Labor Law Adviser, No. 3/2008, p. 90.

37 Proposal for the Law on Amendments to the Law on Social Protection, received in the National
Assembly of the Republic of Serbia 02/28/2023 under official number 01 011-389/23.

38 D.Roncevi¢, B. Gali¢, ,,Ostvarivanje prava na penziju roditelja negovatelja - kao fundalmentalno
ustavno pravo socijalne zastite, Radno i socijalno pravo, no. 2/2024, p. 199.

39  See: https://www.paragraf.rs/intervju/zoran-martinovic/aktuelnosti-u-zaposljavanju-stranaca.
html, 18. 7. 2025.

40 Law on Employment of Foreigners, Official Gazette of RS, no. 128/2014, 113/2017, 50/2018,
31/2019 and 2/2023.

41  Rulebook on submission of applications for permanent residence electronically, Official Gazette
of RS, no. 6/2024.

42 Rulebook on Issuing a Single Permit for Temporary Residence, Official Gazette of the RS, no.
6/2024.

43 Rulebook on the approval of temporary residence, Official Gazette of the RS, no. 6/2024.
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Also, enormous technological progress, which affects everything, could also be
classified as new circumstances segments of life, and today it is almost impossible
to function even in everyday life without digitization, and especially one cannot
imagine doing business and realizing work processes and realization rights to
work. The state itself and its administrative bodies and institutions are leading
in this sphere and are the nightmarish of the digitization process and the use of
information and communication technology, which made it possible application
and widespread use of digital forms, which can be filled out electronically and
to sign. Such dedication to the digitization process by the public administration
is in accordance with by the policy of the EU (European Union) in this area,
expressed through the Digital Agenda for Europe for period from 2020-2030.*
In 2021, the EU also presented the Digital Compass,* citing four goals. The first
goal refers to the fact that 80% of adults have basic digital knowledge and skills
and to employ as many as 20 million experts in information and communication
technologies in the EU.

The second goal outlined the transformation of the company, so that 75% use
advanced technologies and artificial intelligence, and at least a basic digital level is
expected from 90% of small and medium-sized enterprises maturity. The third goal
refers to the necessary infrastructure in order to achieve the planned goal, while
the fourth expects all key public services to be available online, to enable access to
citizens electronic health records and that 80% of citizens use a digital identity. Like
this tendency directly affects the realization of the right to work, enables business
associates to do everything they practice remote work more, hold virtual meet-
ings and video conferences, saving time and money, needed for travel, but also
contributing to the preservation of the environment, because except for less CO2
emissions for travel, less electricity is used to ensure adequate working conditions,
but less paper is used, which saves natural resources and ultimately generates less
paper documentation, which no longer needs to be stored in adequate and classic
ways, which they require space and costs. Such flexible employment also contributes
to greater harmonization professional and private segment of life, on the occasion
of which the EU in 2019 adopted special directive*® on the balance of professional
and private life.*” It can be concluded that it will not not only employees, but also
all citizens will have to have new knowledge and skills and that in the future during
this period, the circumstances and ways of exercising all rights, including the right

44  See: https://www.europarl.europa.eu/factsheets/hr/sheet/64/digitalna-agenda-za-europu, 13. 3.
2025.

45 Digital Compass, https://www.europarl.europa.eu/factsheets/hr/sheet/64/digitalna-agenda-za-
europu, 13. 3. 2025.

46 Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on
work-life balance for parents and carers and repealing Council Directive 2010/18/EU.

47 L. Waddington, M. Bell, ,The right to request flexible working arrangements under the Work-
life Balance Directive-A comparative perspective®, European Labour Law Journal,Online,
p- 4, https://cris.maastrichtuniversity.nl/en/publications/the-right-to-request-flexible-working-
arrangements-under-the-work-2, 18. 7. 2025.
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to work, have changed a lot especially complex law, bearing in mind that even now
90% of all jobs require specifics level of digital skills.*®

Apart from digitalization, we are witnessing that in the race for profit and
the need for positioning on economic market, more and more employers are
implementing artificial intelligence in work processes,* which opens up numer-
ous questions and challenges, which are expected to be adequately addressed by
the labor legislation respond and provide protection to workers in these new cir-
cumstances. Advantages of using of robotics and artificial intelligence systems in
work processes are numerous: they can perform tasks which a person is physically
unable to perform; they are always available to the employer; they don't get sick;
they do not use annual vacations; they are never in a bad mood and unproductive
in the workplace; they do not engage in mobbing or whistleblowing; they do not
ask for earnings, bonuses and benefits, and they are not programmed either for
union organizing, not even a strike.” The implementation of these technologies
led to the expansion of jobs that are performed online, via platforms and the ap-
pearance of an increasing number of so-called platform workers. Platform workers
are considered a hybrid category of workers, because they can to be employed, but
in most cases they are self-employed or work part-time workers, so that a special
challenge is the provision of appropriate labor law and social protection for this
category of workers.” This is a topic that is also relevant globally level, even in the
EU, which in October 2024 adopted the Directive on the improvement of working
conditions perform through platforms.** A special personnel structure is needed
for such jobs and training, as well as technical and technological equipment.
Technical and technological changes concern means of production or introduc-
tion of new technologies and innovations or automation production processes
that reduce the volume of work at certain workplaces, the need for workers with
certain qualifications, or certain jobs are abolished.”® At the same time, for one
structure of workers, with knowledge and training in terms of new technologies
and skills, the demand on the labor market is increasing, while the need for cer-
tain structures of workers ceases by engaging them in the form as it was the case
until now. In the process of solving the question of too much labor whose work
does not correspond to new technological processes in practice must be ensured

48  European Digital Progress Report 2017,SWD(2017) 160 final, https://digital-strategy.ec.europa.
eu/hr/node/4161, 17. 7. 2025.

49 FE Salis-Madinier, Le guide de intelligence artificielle au travail, Editions Eyrolles, Paris, 2022,
p-2.

50 I. Wildbabher, ,,Legal repercussions of robotics and artificial intelligence in the workplace®, La
revolutcion, vol. 4, 2019, p. 204.

51 Ij. Kovacevi¢(2021), o. c., pp. 104-107.

52 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024
on the improvement of working conditions through the platform https://eur-lex.europa.eu/
legal-content/HR/TXT/PDF/?uri=0J:L_202402831, accessed 19. 7. 2025.

53  Lj. Kovacevi¢, Valjani razlozi za prestanak radnog odnosa, Pravni fakultet Univerzitet u Beogradu,
Beograd, 2016, p. 403.
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guaranteed rights, the aim of which is to preserve employment with the existing
or another employer.** In the process of joining the EU, the Republic of Serbia
will harmonize its legal solutions with legislation of the EU, which is the regula-
tory leader in the field of artificial intelligence and which in 2024 adopted the
Act on Artificial Intelligence,” which foresees that artificial intelligence systems
used for recruitment, personnel selection, personnel management and access to
self-employment, for making decisions that affect the conditions of employment,
promotion or termination of employment contractual obligations, workers’ rights,
etc.”® Norms of the Act on Artificial Intelligence do not affect the existing EU law
in the field of social policy and the national labor law of the member states, in
particular in terms of exercising basic rights, employment, working conditions,
safety and health at work, right to strike, right to negotiate, conclusion and imple-
mentation of collective agreements in in accordance with national law.”
Technological development brings with it a large number of risks, especially in
the domain of the right to privacy, opening up many labor law, safety and ethical
issues, which requires changing the existing ones regulations, primarily in the scope
of data that the employer collects, which are related toemployee. For the processing
of data that is not processed on the basis of legal authorization, the employer must
request the consent of the employee or job candidate and must present it to him the
rational purpose of their processing and close connection with the work process or
realization of some right of the employee.*® Special modifications of regulations are
expected in terms of normative, management and disciplinary powers of employ-
ers, because the number of situations that will the future will only increase, where
artificial intelligence systems are superior in the role of robo-bosses who are superior
to human workers. In this sense, workers will need different and more complex
legal protection their rights. On the amendments to the Labor Law (the last serious
amendments made in 2014) although long awaited and many times announced for
the third quarter of 2025, we will wait a little longer, because it is the same currently
»in the hands® of the twinning project ,whose implementation should begin at the
end of the first or at the beginning of the second quarter of 2025. In this sense, it is

54 R. Brkovi¢, B. Urdarevi¢, A. Anti¢, Praktikum za radno i socijalno pravo, Sluzbeni glasnik, Beo-
grad, 2016, pp. 158-160.

55  Legislative resolution of the European Parliament of 13 March 2024 on the Proposal for a Regu-
lation of the European Parliament and of the Council on the establishment of harmonised rules
on artificial intelligence (Artificial Intelligence Act) and amending certain Union legislative acts
(COM[2021]0206-C9-0146/2021-2021/0106{COD]) https://eur-lex.europa.eu/legal-content/
HR/TXT/PDF/?uri=0]J:L_202401689, 18. 7. 2025.

56 Point 57, Preamble to the Artificial Intelligence Act, https://eur-lex.europa.eu/legal-content/
HR/TXT/PDF/?uri=0]J:L_202401689, 18. 7. 2025.

57  A. Popovi¢, ,,Uticaj implementacije sistema vestacke inteligencije na radno parvo’, Radno i
socijalno pravo, no. 2/2024, p. 150.

58 M. Reljanovi¢, Zastita podataka o licnosti u random odnosu, Institute of Comparative Law,
Belgrade, 2020, pp. 88-89.

59 B. Urdarevi¢, M. Petrovi¢, Report on the state of labor rights in the Republic of Serbia for 2022,
Foundation Center for Democracy and Olaf Palme International Center, Belgrade 2023, p. 12.
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realistic to expect that eventually the first version draft of the Labor Law will not
appear until the beginning or middle of 20265

»T'he region of South-Eastern Europe today represents an area of post-conflict
consolidation of the deep complex internal changes in most countries, as well
as defining the place of individual countries and regions as a whole in the new
international constellation. Connecting with the EU and NATO requires a prior
solving regional problems or at least reducing numerous tensions, because Eu-
ropean and Euro-Atlantic ones structures do not want the spillover of the crisis
from Southeast Europe.“®' In the period of social crises and conflicts all rights
are more difficult to realize, even those that are a constitutional category due to
their importance. Possibility of the conflicts is bigger because of the increasingly
noticeable trend of the growing gap between the rich and the poor, which favors
the expression of social dissatisfaction. Serbia is known for its numerous social
conflicts (wars, revolutions, ethnic, religious, ideological, trade union, etc.) and
their the solution was often the reason for the emergence of new conflicts. The
new situation with the current one protests in Serbia, which started on October 2,
2024. by the strike of educational workers, and then continued with the expression
of citizen dissatisfaction due to the announcement of a possible excavation and
processing of lithium ore, which resulted in the suspension of announced mining
activities these ores® continued even after that, and this success inspired both
students and citizens to protest intensify and expand their demands in relation
to the authorities, after the collapse of the eave of the railway station in Novi Sad,
which resulted in the resignation of the Government.®* Although the citizens of
Serbia achieved certain results in the mentioned period, there have been even more
protests in the meantime radicalized, and the polarization of society has reached
even more expression. Regardless of numerous requests protests and proclaimed
goals to achieve a better and fairer society, while the protests continue and until
either the goals are achieved or the protests end for other reasons, many consti-
tutional rights are threatened, and many professions are often on strike (lawyers,
educators, health workers), while other professions suffer pressure (judiciary), and
some of the employees are prevented from perform their duties in full capacity
(professors at state universities). In such a way atmosphere and circumstances, it

60 B. Urdarevi¢, J. Misailovi¢, Report on the state of labor rights in the Republic of Serbia for 2024,
Foundation Center for Democracy and Olaf Palme International Center, Belgrade 2025, p. 37.

61 D. Batavelji¢, S. Nikezi¢, ,,Legal and extralegal approach to resolving social conflict, Proceedings
of the Intellectuals’ Club 123 and the European Center for Defentology, 2012, p. 112.

62 The result of this is that the Government of Serbia in 2022 stopped the ,,Jadar® project by
repealing the Spatial Plan of Loznica, which provided for the mine, as well as all permits and
regulations related to the company ,,Rio Tinto‘, but after the decision of the Constitutional
Court(IUo 39/2022) which in 2024 declared this decision of the Government unconstitutional,
the Government re-adopted a new regulation (05number 110-6672/2024 of 16 July 2024) which
enables the continuation of the aforementioned project.

63 The Prime Minister submitted his irrevocable resignation on 28.01.2024, and the National As-
sembly noted it on 19. 3. 2024, and the new(current) Government was elected on 16. 4. 2025.
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seems that the constitutional right to work, as a complex right, is very endangered
and that the question of its realization can be justifiably raised. At the same time,
in such crisis and conflict situations, it is an opportunity to look at the mutual
relationship certain constitutional rights, some of which obviously suffer more
than others, which in such gives priority to the circumstances, and all with the
aim of achieving a better and fairer society, which will enable after the end of the
conflict situation, the realization of all rights in accordance with the Constitu-
tion, international instruments and good practice, including those that are not
realized in order to achieve higher goals to its full extent, as is the case with the
constitutional-right-to-work.

5. CONCLUSION

(Non)realization of the constitutionally guaranteed right to work affects the life
of every person I citizen. As with other rights, with this right, the role of the state
is huge, not only in a normative sense, but also in providing many preconditions
and conditions for its realization, as well as in the synchronized exercise of this
right and other related rights, such as the right to education, on the prohibition of
discrimination, etc. To a large extent, the realization of this constitutional right it
depends on factors, on which the individual who enjoys it, has no influence, and
the most important among them is the economic situation in society, as well as the
cultural framework that determines it. Constitutional solutions of the Constitution
of the Republic of Serbia from 2006, which concerns the right to work, certainly in
certain elements could be more systematic and complete, but they enable this right
to be realized. It seems that they are in relation to constitutional provisions, provi-
sions in the legal elaboration of this constitutional principle, inconsistent with the
constitution and international legal acts (first of all the modalities of employment
outside of work relations and certain collective rights, such as union organizing and
social dialogue, as well as discrimination of marital and non-marital partners), and
these anomalies should be taken into account future and expected legal changes.
Expected legal changes should to be harmonized with EU norms, as well as to
provide answers to new challenges and circumstances in which they are realized,
bearing in mind technical and technological progress, which brings with it ever
greater progress the number of forms of employment, which are different from
the classic ones, also regulate the use of artificial intelligence intelligence and its
influence on the exercise of this right and the protection of workers in that sense.
When our space is concerned, due attention should also be paid to the circum-
stances, factors and atmosphere in society by which all rights, including the right
to work, are realized in a way that favors them and does not hinder realization of
these rights, which to a large extent represent the heritage of civilization and which
should contribute to reducing the difference between the normative and actual
situation to the smallest possible extent.
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(NE)OSTVARIVANJE USTAVOM ZAGARANTOVANOG PRAVA
NA RAD U REPUBLICI SRBIJI U NOVIM OKOLNOSTIMA

Sazetak
Pravo na rad, kao jedno od ljudskih prava i sloboda i jedno od osnovnih
ekonomskih prava, regulisano je Ustavom Republike Srbije iz 2006. godine, a
gotovo da ne postoje moderni ustavi u uporednoj praksi, koji ne garantuju pravo
na rad. Istorijska afirmacija ekonomskih i socijalnih prava uslovila je da ovo
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pravo postane centralni oslonac ostvarivanja niza drugih prava iz ove kategorije,
te ne cudi Cinjenica da u svim pravnim sistemima zauzima posebno mesto, kome
je posvecena izuzetna paznja. Ovo pravo iako je ustavnog karaktera, u svojoj
realizaciji rasclanjuje se na niz prava, od kojih neka imaju ustavnu garanciju, a
neka su regulisana u zakonskom okviru. Upravo zakonskom regulativom dolazi
do odstupanja od proklamovanih ustavnih nacela, ali i od brojnih medunarodnih
standarda koji su opsteprihvaceni, a za koje se Republika Srbija, njihovom rati-
fikacijom, obavezala da primenjuje. SadrZina prava na rad vrlo je kompleksna
i u razlicitim drZavama je razlicito uredena u zavisnosti od okolnosti u kojima
se ostvaruje. Ekonomski nivo razvijenosti, kulturni i socioloski milje odredenih
drustava, ciljevi koji se Zele postici i koji se izrazavaju u politici odredenih drza-
va, njihovo pozicioniranje na svetskoj mapi rada i kapitala, kao i medunarodni
rejting uopste i dr., uticu na razlicit pristup i mogucnosti da se ovo pravo ostvari
u svom punom obimu. Planetarna desavanja u vidu pandemije kovida 19, pore-
mecaja trZista zbog niza ratova koji uticu na privredne sisteme mnogih drzava
u svetu, pa i Republike Srbije, tehnoloski napredak u vidu vestacke inteligencije,
koja se sve vise koristi u radnim procesima, predstavljaju nove okolnosti, koje
uticu na ostvarivanje ovog prava. U Srbiji se novim okolnostima mogu okara-
kterisati i drustvena desavanja i konflikti i kriza u vezi sa protestima gradana u
protekloj i ovoj godini, u kojima se izraZava nezadovoljstvo u odnosu na mnoge
aspekte u drustvu, sto takode utice na ostvarivanje mnogih prava, pa i prava
na rad, stvarajuci drugaciju i sloZeniju atmosferu i okolnosti u kojima se Zivi i
radi i ostvaruje pravo na rad.

Kljucne reci: pravo na rad, radno zakonodavstvo, radni odnos, rad van
radnog odnosa, Ustav Republike Srbije
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CIIMCAK PEIIEH3EHATA

. IIpog. np Papoje bpkosuh, peosuu npodecop y nensuju, [IpaBun dakynrer

Yuusepsurera y Kparyjesuy

. IIpo¢. np ’Kusko Kynuh, pegosuu npocdecop IIpaBHor daxynrera YHuBep-

sureTa ,,[IpuBpenHa akafemnja“ y Hosom Cany

. IIpod. np Topan O6paposuh, penosun npodecop IIpaBHor pakynrera YHusep-

suteTa 'y Humy

. IIpod. np Mexmen Xaymh, penosan npodecop IIpaBHor paxynrera YHUBEP3U-

teta 'y CapajeBy

. IIpod. mp Dob6pocas Munosanosuh, penosuu npodecop IIpaBHor dakynrera

YHuBepsureera y beorpangy

. IIpog. np 3opan Jopanosuh, pegosuu npodecop IIpaBHor pakynTera YHUBEP-

sutera y Kparyjesuy

. IIpod. op Hdejan Byueruh, penosuu npodecop IlpaBHor dakynrera YHUBEP3U-

teta'y Humry

. IIpod. np Anexcanpmap PucroBcku, penosuu npodecop IlpasHor dpaxynreTa

Jyctunnjan I1psu Yausepsutera Cs. Kupun u Meropuj y Ckomby

. IIpo¢. np 3opuua Bykammnosuh Pagojuunh, penosuu npodecop Kpnmnnanmm-

CTUYKO-TIONMLIVjCKM YHUBEP3UTET

[TIpod. np 3opan Pagymosuh, penosrn mpodecop, Bucoka mkorna 3a mocnoBHy
€KOHOMMUjY U IIPEeJy3eTHUIITBO, beorpan

[Tpod. np Nanuno Ponuesuh, Cry>x6a 3a ynpasmpamwe Kagposuma Braze Pe-
ny6nuke Cp6uje, Gakynrer 3a MeHayiMeHT, Cpemcku Kapnosun

Gabor Kartyas, LLD, Part-time professor, Pazmany péter Catholic University,
Labour Law department, Budapest, Hungary

[Ipod. np Mapxo Tmymmh, Banpeguu npodecop Pakynrera HOMUTHIKUX Ha-
yKa, YHuBepsurera 'y beorpany

[Tpod. np Ajua Jomanosuh, Banpenun nmpodeccop IlpaBHor paxynrera YHuBep-
sutera y buxahy

[Tpod. np bojaun Bojanuh, Banpenuu npodecop IlpasHor daxynrera YHUBepsu-
teta y [Ipuimtunu ca npuspeMennM cepuinteM y KocoBckoj Mutposunm
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

Yacoiiuc 3a pagHo u coyujanto apaso, iog. XXIX, 6p. 1/2025

Ip Ana Knexxepuh Bojosuh By Hayunu capagamk, VIHCTUTYT 3a yIIOpeRHO
npaso, beorpag

IOp Munom Cranuh, By HayyHM capagHMK, VIHCTUTYT 3a YIOpeLHO IIpaBo,
beorpan

Ip Jenena Bykagunosuh, Buiy HaydHM capafHUK, VIHCTUTYT 3a ynopegHO
paso, beorpap,

Ip Mupjana Dmmaruh, BUIy HaydYHM capajHUK, VIHCTUTYT 3a YIIOpeRHO IpaBo,
beorpap

HIp Cama Crojkosuh 3naranosuh, Bumn Hayuynu capagauk, VIHCTUTYT ApY-
HITBEHMX HayKa, LlenTap 3a mpaBHA NCTpaKuBama, beorpan

ITpod. np Bopko Muxajnosuh, Banpenun npocdecop I[IpaBHor dpakynrera
Yuusepsurera y Kparyjesuy

Iva Bjeljinski Radi¢, Assitant Professor, University of Zagreb, Faculty of Law,
the Republic of Croatia

Ildiko Racz-Antal, LLD, Asistant Professor at Karoli Gaspar University of Re-
formed Church, Budapest, Hungary

ITpod. np Cama llIkopuh, Banpegun npodecop IIpaBHor dakynrera 3a npu-
Bpeny u npaBocybe y Hosom Cany

ITpod. np Canpma hopan, Banpenuu npodecop IIpaBHor daxynrera Yanep-
sutera y KparyjeBuy

Aljosa Polajzar, Ph.D. in Law, Asistant Professor at University of Maribor Faculty
of Law, Republic of Slovenia

Jou. np JoBana Ilerposuh, nouent IIpaBHor pakynrera Yuusepsurera y [Tpu-
HWITVHY ca IpUBpeMeHuM ceguiureM y KocoBckoj Mutposunm

Canpa I'Bepo, By acucrenT [IpaBHu ¢akynrer YHusepsutet y bamwa Jlynu
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