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1. O kopynuuju u KOPYNIuju y 31paBcTBY

Pesynrtatu nojequHUX MCTpaXkuBama MOKa3yjy Aa je, Ha [NI00aTHOM
HUBOY, JIeKapcka npodecuja jeana o Hajiemhennjux. Ta kapakTepucTUKa
npodecuje MpoUCTUYE jOII U3 JaBHUX BpEMEHa, KaJa je MeAullnHa Ouiia
OJINCKO MOBE3aHa ca PEJIMTHjoM, a CBEIITCHHIIM ce, KaTKaJ, Hala3uiu
y YJIO03M HCHENHTesha. YTJel Kao olesexje MeAWIIMHA U 3APaBCTBEHU
paJHUIM cadyBaju cy J0 naHac. Mnak, HoBUja uctTpakuBama y Penyonuiu
CpOuju oKa3yjy H3BECHO HETIOBEPEHE Y HHTETPUTET M0jeIMHAIA U UNTABE
npodecuje. Pesynratu nodujenu Ha y30pky of 1067 ucnuraHuka rnokasyjy
na rpahanu CpOuje cmarpajy na cy npaBocylhe, 37paBCTBO M MOJIUIIHja TPU
HajKkopyMIupanuje nHctTutyuuje y Cpouju.

Ja 6u mpeBeHnpao, alu U CAaHKLUOHHUCAO KOPYIIIH]Y, 3aKOHOAABAII
je u3rpaano oAroBapajyhu npaBHM OKBHP Ha HAIIMOHATHOM HUBOY. KpoBHHK
3aKOH jecTe 3aKOH 0 cripeyaBamy Kopymiuje’. HakoH IITo je HCTeKao mepuos
Baxkewa Harmonanue crpareruje 3a 60p0y mpoTUB Kopynuuje y PenyOnunn
CpOwuju 3a nepuon 2013-2018. roguna’, ycBojeH je PeBuaupanu akIiMOHU M1aH
3a [Tornasibe 23 (bop6a npoTus kopynuuje). OBUM JOKYMEHTOM MpeaBrleHO
je nonomeme OnepaTUBHOT MJIaHa 3a CIIpevaBame KOpyIuje y odnactuma
071 ToceOHOT pHU3HKa JI0 Kpaja yeTBpTor kBapraia 2021. OnepaTuBHH IIaH
je JIOHET U BHUME Cy Mpero3HaTa Ba uJba y 00pOH MPOTUB KOpYyIIHje
y 3IpaBcTBY: l)uIeHTUHKOBaWkE HEJOCTaTaKa YU MIPAaBHOM OKBHUPY KOjU
MOToAYjy KOpPYILUjU U 00e30ehuBame mUX0OBE MyHE IPUMEHE U 2) jayame
KarnauuTeTa MHCIEKIIM]a y OKBUPY HAJIC)KHOCTH MUHUCTApCTBA 3/IpaBJba.
Ja Ou ce mocTUTao NpBHU LUJb, OUJIO je TOTPEOHO U3pAAUTH aHATTU3Y PU3UKA
Ha KOPYMIHjy 3aKOHA O 3IPaBCTBEHO] 3AIITUTH®, 3aKOHA O 3APAaBCTBEHOM

1 R. Bogusz, Prestige of the medical profession. Is there a connection between feminiyation
and decreased presige?,Pol J. Public Health 2018; 128(2):85-88.

2 Ibux 27% cmarpa nma ce Beoma decto, a 23% decto yiekapy miaha pagn moOujama
KBaJINTETHE MEJUIIMHCKE YCIIyre Ha BpeMe, 1ok 10% cmarpa aa ce TO BeoMa peTKO YHHH a
11% na ce To unHM petko. Bume o Tome y: Muwwerse epahana Cpouje o kopynyuju 2021,
Beorpan, 2021.

3 ,,Cn. mmacamk PCY, 6p, 35/2019, 88/2019, 11/2021-ayreHTuHO Tymauewe, 94/21 u
14/2022.

4 Hanmnonanna crpareruja 3a 6op0Oy nmpoTus kopymiwje, ,,Cit. rmacauk PC*, 6p. 57/2013.

5 https://www.zdravlje.gov.rs.

6 “Cn. mmacauk PC*, 6p. 25/2019.
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ocCUTypamy’, 3aKoHa O JIEKOBUMA U MEIUIIMHCKUM cpecTBUMa® 1 3aKkoHa O
KOMOpama 3IpaBCTBEHUX paJHHKa’, ca mpernopykama.’

OcuM y OBHUM IMPHUITUCHMA, CUCTEMCKa OopOa MPOTUB KOPYIIIHUje
IPEro3Haje Ce M y CETy KOPYNTUBHUX KPUBUYHUX JieNIa, CAHKIIMOHUCAHUX
Kpusnunum 3akonukom Pemybiauke Cpouje.!'MehyTtum, 6e3 063upa Ha
u3rpal)eH nmpaBHM OKBUD H Tpeny3eTe Mepe, Pe3yJiTaTH paHHje HABSICHOT
UCTpaKMBama Mokasyjy aa 31% ucnuranuka cMarpa Jia je Ip>kaBa euKacHa
WU BeoMa edukacHa y 00pOu MpOTUB KOpyIlHUje, 10K 43% cMarpa Ja je
MaJio Ik Beoma MaJjio edukacHa. lbux 23% cmartpa jia cy pesyiararu 6opoe
OCpeIbU.

2. Kopynuuja y 31paBcTBy U OHO 1ITA TO HUje (110 3aKOHY)

HoBuM 3akOHOM O 3/[paBCTBEHO] 3aLITHTH MUTAkE CyKoOa HHTEpeca
ypeheno je y rnaBu XXII, mon uctum HasuBom. [Ipe cBera, kopynuuja ce
oapehyje kao ,,0IHOC KOjH CE 3aCHUBA 3JI0yIOTPeOOM 00aBJbatba 3/paBCTBEHE
JIeNaTHOCTH, OJIHOCHO TTOCIIOBA 3[PAaBCTBEHE 3aIITHTE, Y [IHJbY CTHIAA THYHE
KOPHUCTH MITH KOPHCTH 3a apyrora.“? C apyre cTpame, 3aKOH O CIIpevaBamy
KOpYIILHKje UCTY ojipelyje Kao ,,0JHOC KOji HACTaje KPIICHEM CITyKOCHOT UITH
JPYIITBEHOT MOJIOXKaja WM yTHIIaja paii CTHLAkha Hel03BOJbEHE KOPHCTH
3a cebe mm apyrora.‘?

ITojmMoBHO onpeheme kopytIUje ce, OUYUTIICAHO, HE ClIaXKe y OBa JiBa
3akoHa. CMarpamo ja je mojaM KOpYIIIHje MKUpe MOCTaB/beH Y 3aKOHY O
cIpeyaBamwy KOpymnuje (Kao MaTHYHOM 3a OBY IPOOJIEMATHKY). 3aKOH O
CIpeyYaBary KOPYIIHje BEXKE Ce 32 ,,0JJHOC KOjH HACTAje KPIICHEM CITyKOCHOT
WIN IPYIITBEHOT MOJIOXKaja pay CTHIAmha HEI03BOJbEHE KOPUCTH 3a cebe
unu apyrora“.Onpeheme kopyrmiuje o 3aKOHY O 31paBCTBEHO] 3alITUTH
yKJby4Yje ,,0JHOC KOJU C€ 3aCHHBA 3710ynompe6om 00aBbarba 3paBCTBCHE
JIeTATHOCTH, OJHOCHO TTOCJIOBA 3[PaBCTBEHE 3AILTUTE, Y IUJbY CTHULIAMA
JUYHE KOPUCTHU WITH KOPUCTH 3a aApyrora”, Jlakie, 3a mocTojame KOpyIiuje
y 37IpaBCTBY MOTPEOHO j€ I0KAa3aTH Ja je YUHbeHa 3JI0ynoTpeda y 00aBbamy

7 ,,Cn. tmacauk PC*, 6p. 25/2019.

8 ,,Cin. mmacuuk PC*, 6p. 30/2010; 107/2012; 113/2017-ap. 3axon u 105/2017.

9 ,,Ci. mmacauk PC*, 6p. 107/2005; 99/2010, 70/2017-omryka YC

10 Haxo je y OnepanuoHoM IDIaHy HaBeAEHO Ja je aHaimu3a ypal)eHa, OHa HHje JOCTyITHa
JaBHOCTH.

11 ,,Cn. mmacauk PC*, 6p. 80/2005, 88/2005-ucmp.,107/2005-ucmp., 72/2009, 111/2009,
121/2012, 104/2013, 108/2014, 94/2016 u 35/2019.

12 Yn. 234, cr. 1 3akoHa 0 3/[paBCTBEHOj 3alITUTH.

13 Yn. 2,cr.1, . 1 3akoHa.
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3PaBCTBEHE JCJIATHOCTH WJIM 3QIITUTE, 0K jeé 3aKOHOM O CIpeyaBarby
KOPYIIIHj€ TO CBAKO ,,KPIICHE CIIYKOCHOT MIIH JAPYLITBEHOT TOJIOXKaja.”

Paznuke nocroje u y norsieny mnojMa ,,cykoba uHTepeca.” 3aKoH O
3JI[PAaBCTBEHO] 3allITUTH TO O3HAYaBa Kao CHTYyalHjy Yy Kojoj (3paBCTBEHU
PaJHHK WJIH CapaJIHMK) Ma IPUBATHU HHTEPEC KOjH YTHUE, MOXKE Ja yTHYE
WJTY M3TJIe/Ia Kao 12 yTHYE Ha HEPUCTPACHOCT U 00JeKTHBHOCT 3[[paBCTBEHOT
panHuKa WIH capaJHhKa y 00aBibarby 3/paBCTBEHE JCIATHOCTH, OJHOCHO
MI0CJIOBA 3/IpaBCcTBeHE 3amTute. Hemro je apyrauuja nedunuiimja u3 3akoHa o
CIpeyaBamy KOPYIIIHje, Ia Ce CyKoOOM HHTEpeca, [0 IbeMY, cMaTpa CUTyaluja
y K0jOj jaBHU (DyHKI[HOHEP UMa IPUBATHU HHTEPEC KOjJU YTHYE, MOXKE J]a yTHYe
WJIH U3TJIe/Ia Kao J1a yTUYe Ha 00aBJbatbe jaBHE PYHKIIM]E, a IPUBATHH HHTEPEC
ce oapehyje kao OMII0 KaKBa KOPUCT MJIK MTOTOTHOCT 3@ JaBHOT (PYHKIIHOHEPA
WK TIOBe3aHo Jinie. M y oBOM cityuajy 3aKoH O clpedyaBarby KOpYIILHje
KOPUCTH LIKPH T10jaM, ¢ 003UPOM J1a c€ HE BE3yje caMo 3a HEIIPUCTPACHOCT U
00jeKTUBHOCT, Beh yoriTe 3a yTHilaj y o0aBbamy jaBHEe QyHKIH]je. 3aKOH O
3[[PaBCTBEHOj 3aIITUTH JEAMHO Y MOTJiey Ae(pUHHUIIM]E TPUBATHOT HHTEpeca
uje J1ajbe 0]l 3aKOHO O CIIpeyaBamy KOPYIIIHKje, TAKO IITO CE MOJ UM HE
Hopa3yMeBa caMO KOPHUCT WJIHM MOTOJHOCT 3a 3IPaBCTBCHOT PaJHUKA MU
capaaHuKa, Beh 1 3a Y1IaHOBE KEroBe yrKe MOPOAUIIE MK (pU3NYKa U TPaBHA
JIMIIA KOja Ce OMpPaBIaHO MOTY CMAaTPaTH HHTEPECHO TOBE3aHUM.

Y cBakoMm ciy4ajy, 3aKOH O 3JPaBCTBEHO] 3allITUTH 3a0pamyje
3ApaBCTBCHUM paJJHUIIMMA, 3IPAaBCTBCHUM Capa/JHUIIMMa Kao U YJIaHOBHUMaA
BUXOBHUX YXKUX MOPOAMIIA Ja TPaKe U MPUMajy HOBAIl, MOKJIOH, YCIYTy
WU OUJIO KaKBY JIPYTy KOPHUCT 3a ce0e, YJIaHOBE CBOjE YIKE TIOPOIAUIIC HIIH
¢u3nyKa ¥ npaBHA JIMIIA KOja CE OMpPaBJaHO MOT'Y CMAaTpaTH MHTEPECHO
HIOBE3aHMM, a KOJU MOTY YTHUIIATH HA HETIPUCTPACHOCT MJIH IPO(ECHOHATHO
00aBJbabe AyKHOCTH, OJHOCHO KOJU CE MOTY CMaTpaTH HarpajoM Yy Be3u ca
BPIICHEM TY)KHOCTH U 00asbambeM 3ApaBcTBeHe AenarHocTw.* [ltaBuie,
OBa JIUIIA CY JIy’KHa, 110 CIIOBY 3aKOHA, U JIa TPEy3MYy CBE IITO je Y lUXO0BO]
MOryhHOCTH Kako O M30eriu OMJIo KakBY CHUTYalHjy CykoOa MHTEpeca,
Kao 1 J1a o0aBecTe eTHYKHU 0100 Ha/IJIS)KHE 3/IpaBCTBEHE YCTAHOBE Y CBUM
cUTyallljaMa y KojuMa MMajy CyMiby Y IOIJIeAy CykKoOa MHTepeca WIIH
HpUXBaTarba MOKJIOHA, HAjKACHH]e HapeIHOT paaHor qaHa. CBe OBO criaga
y KJIaCHYHE aHTUKOPYNTHBHE (GOpyMyJallije U HE OCTaBJba MPOCTOP 3a
030UJbHH]C TIOJICMHKE.

OHO 1ITO je U3a3Bajio BEJIUKO U3HEHal)ewhe y CTPYUHO] a U IIHPO]
JABHOCTH j€ YHOIIICH-E¢ Y 3aKOH jeTHOT M3y3eTKa KOjH JI0 CaJjia HUje MOCT0jao
y HallleM MPaBHOM cHUCTeMy (a OMiIo OM MHTEpEecaHTHO UCTPAKUTH JIa

14 Yn. 234, ct. 5 3akoHa.
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JIM YOIIIITE TaKO HEIITO MOCTOjU y IPYTrUM 3eMJbama). Hamme, craBoM 6
yana 234 3akoHa O 3JIpaBCTBEHO] 3aIITUTH U3PHUUKMTO j€ MPOIUCAHO JIa Ce
Hehe cMaTpaTu KopynumjoMm, CykoOOM WHTEpeca U IPUBATHUM HHTEPECOM
HUCKA3UBATHE 3AXBATTHOCINU Y UOY NOKIOHA MAFE PEOHOCHU, OOHOCHO
PEKNAMHO2 MAMEPUJANA U Y30PKA, KOjU HUje U3PAdICEeH Y HOBYY ULU Xapmujama
00 8peOHOCU U Yuja nojeduHayna epeonocm ne npenasu 5% , a yKynua
8PeOHOC He Npeadsu UHOC jeOne npoceyte meceune niame Oe3z nopesa u
oonpunoca y Penyonuyu Cpouju.*

Tpeba, mehyTum, HarnacuTH na oBa oapenda, KOJIMKO roj Owia
CTIIOpHA, HHUje ycamJbeHa. 3aKOH O 3aloC/IeHHMa Y jaBHUM CITy)0ama’®, y
yj1. 27 mponucyje Aa 3amocieHH, OJHOCHO JUIE aHTa)KOBAHO 10 OCHOBY
yroBopa BaH paJHOr OJIHOCA HE CMe Ja TPaXKH HJIM IprMa IOKJIOHE,
ycayre uin OMJIO KakBY KOPHCT 3a ceOe MIIM MoBe3aHa JINIA, & KOjH MOTY
YTULATU WM CE YUHU Jla YTHYY Ha HEMPUCTPACHO HIIM TPO(HECHOHATHO
o0aBJbame MOCIIOBA, OJIHOCHO KOjH CE MOTY CMaTpaTH HarpaJioM y Be3u ca
BPIICHEM HBUXOBUX TOCIOBA, OCUM NPOMOKOIAPHOZ NOKIOHA U NPULOOHOZ
NOKI0HA Mane epedHocmuy. HaBeeHH POIKC He Jaje Mojallhehe TePMUHA
,»[IPOTOKOJIApaH TIOKJIOH MJIH ,,lIPUTO/IaH TIOKJIOH, HUTH ynyhyje Ha To Ha
koju hie ce HauMH LIEHUTH ,,Makha BPEIHOCT " ITOKJIOHA (IIpeMa MoryhiHocTMa
MOKJIOHO/IABIIa VJIM TTOKJIOHONPUMIIA WJTH, HA MPUMEp, ITpeMa o0rnvajumMa
cpenune). Mmak, craBoMm 3 ncror wiana ynyhe na ce Ha onpehuBame kpyra
MOBE3aHMX JIUIA ca 3aloCICHIM, OJHOCHO PaJHO aHTa)KOBaHUM Kao M Ha
IIpUjeM MOKJIOHA CXOHO MPUMEY]jy IPOIUCH KojuMa ce ypelyje cripedaBame
CyKo0a MHTepeca MpH BPIICHY jaBHUX (YHKIIHja. Y OBOM TPEHYTKY, TO je
3akoH 0 cripedaBamwy Kopymiuje. [Tox mojMoM ,,[TOKJIOHA™ Yy CMHUCIIY OBOT
3aKOHa MOJpa3yMeBa ce CTBap, IPaBo WIH yClyTa, JaTta Uil yunumbeHa 0e3
onarosapajyhe HakHaje, OJJHOCHO KOPUCT WMJIM TOT'OJHOCT YYUE-EHA JABHOM
(hyHKIMOHEPY WK YiaHy nopoulie (wi. 57). ,,IIpoTokonapHu MOKJIOH je
TIOKJIOH KOjH jaBHH (O)YHKIIMOHEP MJTH YJIaH MOPOIHUIIE TPUMa Of TPEACTaBHUKA
cTpaHe JpykaBe, MehyHapojHe opraHu3aiuje WM CTPaHOr (U3UYKOT
WJIM TIPABHOT JIMIA MIPHJIMKOM CIIY)O€HE MOceTe WU Yy IPYTUM CIHYHUM
IpUIIMKaMa, a ,,IPUTOHH MOKJIOH™ je MOKJIOH KOj! Ce MpUMa y pUIIMKaMa
KaJia Ce TPAUIIMOHAIHO pa3Merby]jy NOKJIOHH (Wi 59, ¢t 1 u 2 3akoHa). JaBHu
(YHIIMOHEP W WIaH MOPOAMIIEe UMajy TIPaBo, U3Y3€THO, Jia 3aJ[pKe MOKJIOH
y CBOjHHY YKOJIMKO HEroBa BPeJHOCT He mpena3u 10% nmpoceuHe MeceuHe
3apaje 0e3 nopesa u jonpuHoca y Penyonuiu CpOuju, ajiu Tako aa yKyIHa
BPEIHOCT Y CBOJHHY 3a/Ip’KaHHUX MIOKJIOHA HE MTPeJia3y y KaJleHIapCKOj TOIMHN

15 ,,Cx. mmacauk PC*, 6p. 113/2017; 95/2018; 86/2019;157/2020 n 123/2021.
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U3HOC jeJIHE TPOCceuHe 3apa/jie 0e3 mopesa u gonpuHoca y Penyomunu Cpouju.
Takole, neTajbHO je peryjucaHa u mpoueaypa nprjaBe MoKJIoHa.

Y HOMHMHaJIHOM H3HOCY, BPEJHOCT IOKJIOHA KOje OM 3aloClieHU Y
jaBHUM clly)k0ama MOrao Jia 3aJIpxu y janyapy meceiy 2022. rofiHe He MOXKe
na npehe usnoc ox 7 092 nuHapa, a Ha rogunimeM HEBOY 70 920 munapa.'®
C npyre crpaHe, NojeJHHa4YHA BPEIHOCT IMOKJIOHA 3aXaTHOCTH JISKapuMa U
OCTaJIMM 37PaBCTBECHUM paJHUIIMMa HEe cMe OuTH Beha o 3 541 nunapa, a
yKyITHa BpetHOCT He cMe pehn nznoc o 70 920 nunapa. Mehytum, HejacHo
je a 1M ce yKyIHa BPEIHOCT MOKJIOHA padyyHa Kao YKYIHA BPEIHOCT Ha
MECEYHOM HJIM TOJUIIBEM HUBOY, 10 MAIUjeHTy WUIIM 10 UHTEPBEHIUjU
npema nanujeHty? Ha npumep, 1a v ce 0fBOjeHO padyHajy M3HOCH Kaja
UCTH TIALMjEHT J0h)e KO MCTOr JieKapa MOBOJOM IpesioMa pyKe H, TMociie
nap Mecelu, oBoioM npesioma Hore? C 003UpoM Jla HeMa HEeKUX OCEOHUX
OrpaHUYCHa, TPOM3UIIA3H JIa HEe TIOCTOjH MPENpeKa Ja ce Ce YKyIHa BPSIHOCT
MIOKJIOHA 3aXBaJTHOCTH pauyyHa MECEUHO, MO MAaIHjeHTY.

Ynopelhyjyhu usHoce 103B0J/bEHIX TIOKJIOHA 32 3IPABCTBCHE PaIHUKE
¥ 3aI0CJICHE Y jaBHUM Clly)k0aMa, ocTaBJba ce MUTAke Ha OCHOBY Yera je
3aKOHO/IaBal[ HAMPAaBHUO Pa3IMKy n3Mely Tora KOJHMKO je KOME JJ03BOJHEHO.
Ocraje HejacHO YMMe ce pykKoBoawo oapehyjyhum mamu 103BOJbEHU
T0je/IMHAYHU U3HOC 32 TIOKJIOHE HAMEH-CHE 3IPaBCTBEHUM PaJHUIIUMA O],
Ha TIPUMEpP, U3HOCA KOjH YUYCHHUIU CMejy Ja M3/BOje 3a OCMOMAapTOBCKHU
MIOKJIOH YYHUTEJBUIIH, , OTIET, IIPYKHO0 UM je Behy ciodony octaBibajyhu um
IPOCTOP Jia T€ TOKJIOHE HE PHjaBJbyjy HUTH J1a TPaKe I03BOJTY Ja UX 3aJIpIKe.
[ItaBuiie, Ha OCHOBY Yera je 3aKOHOJIaBall CTaBHO 3/PAaBCTBEHO 0CO0JBbE Y
HEYIOpeIMBO TOBOJGHU)H TIOJIOXKA] Y OJJHOCY Ha jaBHE (pyHKIMOHEpE, KOju
MMajy TIpaBo Jia 3aJ(piKe, y OJHOCY Ha 3PaBCTBEHE paJHUKE, CAMO TIOKJIOHE
CUMOOJIMYHE BPEIHOCTH. JaBHU (YHKIIMOHEPH, 10 PUPOIH MOCIOBA KOje
o0aBJbajy, puMajy (M J1ajy) OKJIOHE, JIOK Cy 3PaBCTBEHO 0CO0JbE camo
OOMYHHU 3aIMOCIICHH, KA0 U CBU OCTAJIH.

Onpenba 3akoHa O 3paBCTBEHO] 3aIITHTH y CYNPOTHOCTH je U ca
Konmekcom memunuucke etuke Jlekapcke komope Cpobuje.!” Umanom 58
npenBuleHO je 1a U3y3eB peloBHE HArpae 3a paj jJekapa y oOJIMKy Iara,
XOHOpapa WK IPYTHX JINYHUX PUMaba, Kao U 3aJ0BOJbCTBA /12 j€ TIOMOrao
nanujeHTy, npudaBibambe Ipyre MarepujajHe U HeMaTepujaiaHe KOPUCTH
071 pajia JeKapa HUje y CKJIaJy ca eTHYKUM craHaapauMa. He criopehn na
je Koneke mpaBHU akT HIDKE MpaBHE CHAre O 3aKOHa, Ta 1a je lex prior,

16 Ilpema nmopamyma PerryGmuakor 3aBojia 32 CTaTHUCTHKY, IPOCEUHA OpyTO MEcedHa 3apaja
3a Mecer janyap 2022. roqunae nzHocu 97.877 nunapa, a vero 70.920 nuHapa. www.stat.gov.rs
17 ,,.Cn. tmacauk PC*, 6p. 104/2016.
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ocTaje ropak yKyc Jia cama CTpyKa cMarTpa Jia je pruMarmhe HKaKBUX MOKJIOHA
HEETUYKO TIOHAIIAkEe 3PABCTBCHUX paJHUKA, a Ja je, ca JApyre cTpaHe,
3aKOHO/IABAIl Taj KOjH je HAIIao OMpaBIame 3a OBAKBO MOHAIIAkE. ¥3ampaso,
OlpaB/ama, J1a 'a 1 uMa, OUJIo O My MECTO Y 00pa3JIoKeHy 3a JOHOIICHE
3aKkoHa 0 3APaBCTBEHOj 3aIITUTH. MelhyTHM, HaKo TeKCT 00pa3iokKema nMa
80 cTpaHa, 1 MojeITHe HOBMHE CYy CACBUM jacHO O0jallllbeHe, Peryncame
,,TIOKJIOHA 3aXBAJTHOCTH " OIIMCAHO j& CAMO OBUM J[BEeMa CHHTarMama: ,,y BeicHe
Cy HOBe ofipe/i0e Koje ce OJHOCE Ha KOPYIMIUjy U CyKoO uHTepeca™ u ,ull.
234. u 235. omHoce ce Ha CyKOO MHTepeca U Kopymiujy! !’

Kao mto ce mormo (v Tpebaio) OUeKHUBATH, 03aKOHEHE MOKJIOHA
3aXBaJIHOCTH MOCTYKHJIO je MOjeAMHUM 3IPAaBCTBEHUM paJHHUIIMMa Kao
,»ATHON"* 32 HE3aKOHUTO TIOHAIIake. Y jeHOM MOCTYIKY KOjH je OKOHYaH
npesa AnenauoHuM cyioM y KparyjeBiy, OKpuBJbEHH, ONTYKEH 38 KPHBUYHO
Jeio mpuMama MuTa u3 wi. 367 Kpuuunor 3akonunka Penyonuke CpoOuje
HABEO j€ /12 € ,,...FbeTOBO MOHAIAKkE OWJIO Y CKJIAJY ca APYIITBEHUM HOpMama
1 00MYajuMa CpeJHUHE Y K0jOj pajl U y KOjoj Ce 1Ie0 cliydaj OUrpao, Jia je
HaBeJICHE MMOKJIOHE POAOMHA MalldjeHaTa yYHHHIa CAMOMHHIIM]JaTUBHO Kao
3HAK 3aXBAJIHOCTU M MAXKE 32 OHO IITO jeé OKPUBJbEHH YUYHHHO 32 CBOjE
nanujenre...? Cyx je, MmehyTuM, Hamao ,,Ja ce y KOHKPETHOM CIIy4ajy He
MOKE paaruTU O UCKa3UBay 3aXBAJIHOCTU Y BUAY ITOKJIOHA MaBk€ BPCAHOCTH,
¢ 003upoM Jia je ctaBoM 5 uit. 234 HaBejieHOT 3akoHa (3aKOHA O 37PaBCTBEHO]
3allITUTH, TPUM. ayTOpa), MOPEeA OCTAJOr MPeABUEHO Na 31paBCTBEHU
pPaJHHK KOju 00aBJba 3APABCTBEHY JCIATHOCT Y 3IPABCTBEHO] YCTAHOBH Y
jaBHOj CBOjUHH, HE CME TPaKUTH, HUTH IIPUMAaTH HOBAIl, TIOKJIOH, YCIYTY
WM OWJI0 KaKBY JPYTy KOPHCT 3a cebe KOju ce MOy CMaTpaTd HarpalioM
y BE3U Ca BPUICHEM JTYKHOCTH M 00aBJbarbeM 3/[PaBCTBEHE JCIATHOCTH,
a y KOHKPETHUM Clly4yajeBMMa OKPUBJbEHU je 3a ce0e 3aXTeBao U MPUMAO
obehame MmokJIoHa U TOKJIOHE. 3 HaBeaeHOr 00pa3iioKeha YUHU Ce J1a
IPOM3KJIA3U JIa OHO LITO MOKJIOH 3aXBAJIHOCTH JICIH OJI KPUBHYHOT Jejia
npruMama MUTa JeCTe UCKa3UBambe NMoTpede 3a MPUMambeM MHUCTA, C jeIHE

18 He moxemo a ja ce He OCBpHEMO Ha (HmopakaBajyhy) UYHILCHUILY 1a HH NPeTpaKHBauH
nonyt Googl-a, a Ipu IpeTpakuBamy MojMa ,,IOKJIOHH JIEKapuMa“‘, Hajipe Hy/e Mpeiore
mTa IOKJIOHHUTH 3JPaBCTBEHHM paJHHINIMA, 3aTUM HaBOJE Iap HOBHHCKHX WIaHAKa O
HaBeIeHO] onpendn 3aKoHa O 3IPAaBCTBEHOjy 3AIUTHTH, M TEK jedaH HAydHH pajx KojH
OCBETJ/baBa IOBE3aHOCT IOKJIOHA 3aXBAaJHOCTH WM Kopymiuje y 3apaBctBy (D. Mupuh,
Hosu npasnu pescum noxknona u3 3axeannocmu nayujeHama 30pagcmeenum paoHuyuma y
Penyonuyu Cpouju, Temnna, 1/2020, ctp. 125-137).

19 www.parlament.gov.rs.

20 IIpecynma Anemanmonor cyna y Kparyjesiry, K ITo-1 10/2021 ox 24. 8. 2021. roqune.
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CTpaHe, Kao U YMECHMIIA JIa je MOJIOH JIaT Kao Harpaja (HakHaja), a He Kao
u3pa3 3aXBaJTHOCTH.

3. MopaJiHO-BpeIHOCHHU ACNIEKT OBOI MUTAA

[MomTyjyhu npaBuo o jeIMHCTBY MPABHOT CHCTEMA KA0 HOPMATHUBHOT
Jiesia MpaBHOT MOPETKa, KOjH, OMET, UMa U CBOj (JaKTUYKH JI€0, OJTHOCHO
MOHAIIIake JBY/IH 110 MPABHUM HOpMama, IPaBUJiIo KOje je MPeaMET aHaIu3e
OBOT pajia 0CTaBJ/ba CBAKOT' CABECHOT MPAaBHHUKA y HEOYMHUIIH.

Tako je OHO Yak U caJpKajHO-IPABHO ,,IPOOJIEMATUYHO™ jep U3/iBaja
onpeheny kiacy (oBze, 0€3 UKaKBOT JBOYMJbCH-a IPUXBATAMO OCHOBHO
y4eme MapKcu3Ma O Kjacama), jep U3y3uMa jeJHy Kiacy, y OBOM Clydajy
METUIIUHCKY ¥ YHHU j€ HETOAMPIHUBOM MPABHO, aJld HE U HETOAUPIHHBOM
32 MOpaJIHO PEUCITUTHBAKE OBAKBOT CTABA.

Hajnpe ce Basba yTBpAUTH IITA je ApyUITBeHA (QyHKIIHja TPaBHUX
HopMmu? OBJie 0IMax Bajba HAYMHUTHU Pa3nuky udMmely 1musba u QyHKIHje
npaBHe HOpMe Te Kako Kb MPEACTaBIba MPEACTABY O MOKEJLHOM YUUHKY
IpaBHE HOPME Ha MPaBHE OJHOCE KOjH ,,Cy0jeKTH MOCTaBJbajy Kao 3aJiaTak
y CBOj JIeJIOBamy ", JIOK je yHKIH]a ,,CTBAPHU YUMHAK HOPME Ha JPYIITBO
YOIIITE U Ha MOCeOHE eJIEMEHTE MPAaBHOI MOPEeTKa (BPEIHOCTH, MPaBHE
OJTHOCE) ¥ aTHM KOHKPETHO-UCTOPH]CKUM yclIoBIMa. 2! Jakite, OB/Ie MOKEMO
HAYMHUTH Pa3nuKy u3mely HamepaBaHe u epeKTHBHE yJyiore. AJn, KaKo ToJl
KPEHYJU MU Y aHaJK3y OBOT [TPABUJIA, I0Ja3MMO JI0 MOTIyHE CarllaCHOCTH
na je eexar o0e yJiore norperias.

Hajmipe, MopaitHo riieiaHo 3aXBaTHOCT HUje M HE MOYKe OMTH MOBE3aHa
ca ’bCHOM MaTepHjaJInu3alijoM, TIOCEOHO Y JIEKAPCKO] CTPYIIH, jep Ou mopes
pEIoBHE 3apa/jie Kojy Jekap 100uja 3a 3BpIleH paji, Hajpeha 3aXBaHOCT OuJia
CralleH U MmoOoJbIIaH )KUBOT MAIM]jeHTa. Tako Ce Yy aKCHOJIOIIKOM CMHUCITY
peUH He MOTY MOKJIOITMTH BPEAHOCT CIIAIICHOT )KUBOTA U ,,JJOJIaTHA™ HAarpasa
y BUAY ,,lTOKJOHA™. OBJE ce MOCTYMHJIO CYNPOTHO Heay JAPYIITBEHE
OZIrOBOPHOCTH M O/IrOBapa ,,parbMBOj CaBECTH ‘2, Te MpeacTaBiba MyT y
,,MOpaJTHU TIH0 ?® y KojeM ce Moxke Hahu yuTaBa jeqHa nmpodecuja. M3 tor
pasiiora MO>KEMO KOHCTATOBaTH J1a OBO MPAaBUJIO MPEACTaBIba ,,KIM3aBY
HU30PIUIY jep ce CyNpOTCTaBJhba OCHOBHO] Je(DMHUIIM]U CABECTH Koja je
»Hazosewmaj fyoopeonux 6peOHOCmL y peainoj cgecmu, X080 3axeamarbe
y cmsaprocmiu mwyockoe scusoma.?* OBakaB MOCTyIAK MaTepHjaIu3aImje

21 N. Viskovi¢, Pojam prava,Logos, Split, 1981, ctp. 258

22 V. Zsiftkovits, Politika bez morala, Skolska knjiga, Zagreb, 1996, ctp. 42-43.
23 Ibid, ctp. 49.

24 N. Harmann, Etika, Naklada Ljevak, Zagreb, 2003, ctp. 136.
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3aXBaJIHOCTH, KOJH j€ joll ¥ (PUKCHUpaH y 3aKOHY, CYyIPOTaH je CBaKoj
BPEAHOCHO] MOCTABIM OJHOCA TalujeHT-iekap. OBaj aKCHUOJIOIIKH OJHOC
JIOIATHO je HapYIIIEH jep je MPaBUIIO U3Pa3uiio OBY 3aXBaJIHOCT, OJIHOCHO OBaj
BPEIHOCHHM OIHOC Y IPOLICHTUMA, YHME j€ HapyIlIeH TPHHIIUI XyMaHOCTH KOjH
HUje ¥ He MOXKe OUTH MaTepHjalin30BaH, a jOIl Mamke U3PaXKEH Y IPOIICHTHMA.
Axo nape kpereMo o1 moctaBke ToMe AKBUHCKOT J1a M3IJIe/a Kao Jia je paBo
CTBOPEHO CaMo 3a 3JIe U OIlaKe, KOjU CaMU 0] ceOe He MOT'y J1a OAPE/IC 11ITa je
700po a IITa 3710 U 3aBPIIMMO Ca 3aKOHOM KOjH YMECTO Jia OrpaHn4aBa OBO OH
Kao Jla Her'yje oIake, jep yMecTo Ja OpaHu MaTepujalin3aiujy 3aXBaJlHOCTH
OH O] J1aje BPEIHOCT.

WNmajyhu y Buay mra o oBoMe Kaxke 3aKoH, a mTa kaxe Kogekc y
KOjeM CTOjH JIa je 3a JieKapa HeuacHO Jia CBOJY JICIIATHOCT KOPUCTHU 3a JIMYHO
Ooraheme, MM Ha CLICHW UMaMO aHTHIIO/Ie YHYTap IpaBHOT cuctema. HapaBHo
7a je 3aKoH Behie (hopMasHO-TIpaBHE CHATeE, aJi 3ap HUjE OH Y CBOjOj CAJlpKUHH
HPOUCTEKA0 U3 MOpaJHUX BpenHocTu? Tako oBle MMaMo cykoO 3akoHa U
Konekca. majyhu y Buay na ce ka0 HedacHO cMaTpa 3J0ynoTpeda cBoje
JICIATHOCTH y CBPXY JIM4HOT Ooraliema, MoxkeMo pelin j1a je 3akoH 61o Beoma
HpeIr3ad 1 HaBeo J1a ,,yKyITHa BPEIHOCT HE Tpelia3u n3pas jeiHe MpoceuHe
wiate.* Jla v je, unak, y ycJaoBHMa )KHBOTA y HAIIO] 3€MJbH, 3aXBaJTHOCT
U3pakeHa y jellHOj IPOCEYHOj TIaTH uiak 6oraheme?

CacBuM CyIpPOTHO O]l OBOra, MPaBO 3aCHOBAHO HAa BPEIHOCTHMA
H0CTaje ,,apryMeHTalMoHa Gurypa“* npoTtus 3n0ynorpebda. TakBo mpaBo
[0CTaje Mepa OJIr0BOpPa 31y U HHje caMo opyle BIIacTH, OHO je ,,[Tpe U U3HAJ
apxase.”* M3 Tor pasnora, MOTIIYHO HaM MOry OuTH npuxBaheHa cieneha
uspeke: ,;JoBeK BpeIy HEIITO Ka/1a MOYHe Ja ce 0opu ca caMuM cobom ?’ kao
u: ,,Huje moryhe ynyctutu ce y 1yxoBHy 60pOy ako ce IpBo He caBJjiaia riiajl
3a xpanoM“.*® OBako mocraB/beHa MpaBuia poarhe MOryhHOCT Ja YOBEK,
cienehu ,,Knu3aBy HU30pAMILY HAYUHU T'PEUIKY, jep: ,,CBH JbyJH MOTY Jia
norpeie, a BehuHa je, MHOTO TyTa, 300T CTPACTH UM HHTEPECa, Y UCKYLICHY
Jla HarpaBH rpemky.?’ [lutame je KakBa BpCTa MpaBuja U KOT cajpixaja
he momohu 4oBeKy Jla HE YWHU OBAKBY I'pEIIKY, Kaja I'a OBAKBO IPABHIIO

25 J. XaGepwmac, J. Patmnrep, Jujanexmuxa cexyrapuzayuje, Jlocuje, beorpan, 20006, ctp. 41.
26 T. Panbpyx, I1pasnu u opyeu aghpopusmu, locuje, beorpaxn, 2007, ctp. 7.

27 R. Browning, Bishop Blougram’s Apology, Mean and Women: Transcendentalism,
A Poem in Twelve Books, 1885, y:R. Mullerat, Conflictof Interest: Serving Two Masters,
In Teaching Ethics, ed. By R.M. Thomas, Centre for Bussiness and Public sector Ethics,
Cambridge, 2011, ctp. 21.

28 R. Mullerat, op. cit., cTp. 24-25.

29 J. Locke, An essay concerning human understanding, book 4, chapter 20, section 17,
England, 1690, y:R. Mullerat, op. cit, ctp. 21.
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cajp)KaHo y 3aKOHY HAaBOJIH JIa j€ HEILITO IIITO je CMaTPaHO TyOOKO CYIIPOTHO
MOpaJTHUM BPEIHOCTHMA 3alpaBo MOTIYHO 3aKOHUTO. OBJE je TUPEKTHO
JIOIILIO JI0 TIOMeparba IpaHuIia u To je pukcupano y 3akony. OBaKBO MpaBHIIO
CBOJUM CaJIPKajeM CyIIPOTCTaBIba CE& CBAKOM MOPAIHO-BPETHOCHOM CHCTEMY
U TEMEJbH CE Ha CaMOJIOBOJHHO] OJIPEIOH ,,3aXBAJTHOCTH , KOja HEOIOJbHUBO
noziceha Ha ,,[ maBy mehepa“ Munosana ['nmumnha. Ha oBaj HauuH nocturiu
CMO JIa TIPaBO CaMo 3aKcTa MOACTHYE KOH(PIUKT HHTEpPeca KO/ Y0BEKa, y
OBOM CJIy4ajy KOJI JIeKapa, KOju BUIIIE U HE MOpa Jia OpUHE Jia 11 OBAKBUM
MOCTYIIKOM YHHH HEJIEJNO, jep HaKo MOpaJl Kake J1a YUHH, 3aKOH Kaxe J1a He
yuay. W 1a 11 je MopastHO PpaBUIIo 3aMEeHbEHO TPABHUM TIPABUIIOM U KOJTUKO
je IpaBHO MPaBHJIO ,,pACTETJLUBO", OIHOCHO JIa JIX je JISKap HOYNHUO HEEIIO0
aKo je ,,3aXBaJIHOCT" IIPEKOpaYmIIa 3a IMHAP IPOCCUHY MeceuHy Iary?)la imu
he siekap 1a BpaTy BUILIAK WJIH Ja ,,01Ba1u “? Jlakiie, Taj KOHQIMKT 3aI10YH e
y CaMOM YOBEKY, a y Halll CBAKOIHEBHH JKUBOT CaJla je YKJbyUeH 3aKOH KOjU
jada Jby/ICKH Hapacllk erou3am.

Ta BpcTa KOHGIIMKTA HUje HAPOYUTO Be3aHa 3a oapehene npodecuje.
CBaka 0co0a uMa ojipelyeHr MHTEepeC KOju MOXKe OMTH CYIPOTCTaBJbEH JaBHOM
UHTEpEeCy, WIK UHTEPECy APYyTrHuX, rae je Moryhe MpruMEHUTH MOCIOBHUILY:
,IIpajba mpBo mepe cBoj Bemt.** Amwm, oBJie je jeana mpodecuja, jeaHa Kaaca,
Jio0mIIa 3aKOHCKa oBJianiiema Jja YMHU CTBapH KOoje HHUCY Yy carjiacjy ca
MOPaJTHO-BPEIHOCHUM CYJIOBHMA.

Kana roBopumo o cykoOy uHTEpeca, u3riena ja je Hajeehin npobiem
y BEroBoj uaeHTuduKanuju u onpehemy mra je To KOHQIUKT UHTEpeca.
JenHocTaBHO, cBaka 0co0a MMa CBOj YHYTpallhi KOHQIMKT HHTEpeca, a TO
Ce HE MOJKE MOJIBECTH TIOJ] ITPOOIEMOM CaBECTH, KaJla Ce YHYTpallliba paBuiia
mehycobno cykobe.'Mehytum, oBje je mpobiem jomr Behux paasmepa, jep
MMaMO HeZlocTaTak Be3e n3Mel)y UMIepaTuBHUX IPaBHUX MPaBUIa U IbUXOBOT
cajiprKaja Koju je aliCoJIyTHO Y OBOM CJIy4ajy CYNPOTCTaBJbEH MOjMY OIIITEr
no6pa. 1 ymecro na mpaBo Oyjie OpaHa, OHO j€ I0CTaJI0 CPEICTBO, OJTHOCHO
omoryhuso je mHCTpyMeHTalu3amujy ,,I maBe mehepa“. Cinaxemo ce ca
WBanom MibuHUM J1a CBaKo MOCEyje IPaBHY CBECT, CAMO j& KO HEKUX OHa
u3omadyeHa. A Ita Kajaa 3aKOH MOJACTHYE Pa3BOj OBAKO M30IMAueHE MpaBHE
CBECTH, YMECTO Jia joj Oye OpaHa?

30 R. Mullerat, op.cit., ctp. 21.
31 Ibid, ctp. 24.
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4. YMecTO 3aK/by4YKa

HemnocpenHo HaKkoOH CTyMama Ha CHary 3aKoHa 0 3/[paBCTBEHO]j 3aIlTUTH,
JIMPEKTOp Jiekapcke komope CpOuje je y jenHOM HHTEpBjyy HaBeo cienche:
»--32TO CMaTpamo ja je ypehusame Te o0actu 0110 NOTPEOHO, jep CBE 0K
00Muaj NCKa3MBamkba 3aXBaJHOCTH TIOKJIOHHMA HE TIOYHE J1a jerhaBa y HalleM
JOPYUITBY, JeKapu he, Ka0 1 MHOTH JpyTH APKaBHU CIYKOCHHIIH, U 1aJbe
JIOJTa3UTH HAa JIOLI IJ1ac Y jJaBHOCTH YIIPaBo 300T MMOKJIOHA KOje UM rpahanu,
10 MpPaBUJy, CAMOMHHMIIUJATUBHO JOHOCE. 3aTO cMaTpaMo Jia je yBoherme
TPAHCNAPEHTHOCTH Y Taj OJHOC KOPHCHO U 3a JIeKape U 3a MaiujeHTe.

Ja nu je, nakie, HOBa Bapujaldja crape U3peke: ,,ako He MOXKell Ja
ra moOe/IuIll, OHJIAa MY C€ IPHAPYKH -aKO HE MOXKEI J]a HCKOPEHHII, OHJIa
neranusyj?

AyTOpH, jOIII jeTHOM, CMAaTPajy Ja je OIMKCAHO PEIICHE HAjOOMYHM]a
Jerajiu3aiyja KopyIiuje 1 Jia ra XUTHO Tpeda Oprcaru U3 3aKoHa.

JluTeparypa u u3Bopu

Bogusz,R., Prestige of the medical profession. Is there a connection
between feminiyation and decreased presige?,Pol J. Public Health 2018.

R. Browning, Bishop Blougram's Apology, Mean and Women: Tran-
scendentalism, A Poem in Twelve Books, 1885, y:R. Mullerat, Conflictof Inte-
rest: Serving Two Masters, In Teaching Ethics, ed. By R.M. Thomas, Centre
for Bussiness and Public sector Ethics, Cambridge, 2011.

Viskovi¢, N. Pojam prava,Logos, Split, 1981.

Zsifkovits,N. Politika bez morala, Skolska knjiga, Zagreb, 1996.

Locke,J., An essay concerning human understanding, book 4, chapter
20, section 17, England, 1690, y:R. Mullerat, Conflictof Interest: Serving Two
Masters, In Teaching Ethics, ed. By R.M. Thomas, Centre for Bussiness and
Public sector Ethics, Cambridge, 2011

Panopyx, I, Ilpasuu u opyeu agpopusmu, Jlocuje, beorpan, 2007

Xabepmac,lJ., Pauunrep, J., Jujarexmuxa cexynapusayuje, Jlocuje,
beorpan, 2006

Harmann, N., Etika, Naklada Ljevak, Zagreb, 2003

3aKoH 0 3amocjieHUMa y jaBHUM ciiyxk0ama, ,,Ci. rimacauk PC*, op.
113/2017; 95/2018; 86/2019;157/2020 u 123/2021.
3akoH 0 31paBcTBeHO] 3amTutH, “Ci. rmacauk PC*, 6p. 25/2019

32 Mumnan J{uruh, tupexrop Jlexapcke komope Cp6wuje, JJnenu suct ,, b ox 25.4.2019.

15



Topan Obpaoosuh, Mapko Tpajrkosuh, Anhenuja Tacuh, ,, [loxnonu
saxeaanocmu’ nekapuma, cmp., 5-18, XXV (2/2021)

3aKoH 0 3/[paBCTBEHOM OCHTYpamy, ,,Ci1. rimacauk PC*, op. 25/2019

3aKkoH 0 KOMOpama 3APaBCTBEHUX paaHUKA, ,,Ci. rmacHuk PC*, 6p.
107/2005; 99/2010, 70/2017-onnyka YC

3aKoH O JICKOBUMA U MEIUIIMHCKUM CPeICTBUMA, ,,Ci1. rmacHuk PC*,
op. 30/2010; 107/2012; 113/2017-np. 3akon u 105/2017.

3akoH O crpedaBamwy kopynuwuje, Ci. rimacauk PC*, Op, 35/2019,
88/2019, 11/2021-ayTeHTHYHO TyMauewme, 94/21 u 14/2022.

Koneke menuiuucke etuke Jlekapcke komope Cpouje, ,,Cil. TJIaCHUK
PC*, op. 104/2016

Kpusuunu 3akonuk Penyosuke Cpowuje, ,,Ci. rmacauk PC*, 6p. 80/2005,
88/2005-ucmp.,107/2005-ucnp., 72/2009, 111/2009, 121/2012, 104/2013,
108/2014, 94/2016 u 35/2019.

16



Topan Obpaoosuh, Mapko Tpajrkosuh, Anhenuja Tacuh, ,, Iloxnonu
saxeannocmu’* nekapuma, cmp., 5-18, XXV (2/2021)

Goran Obradovié, LL.D.

Full Professor of the Faculty of Law
University of Nis, Republic of Serbia
Marko Trajkovi¢, LL.D.

Full Professor of the Faculty of Law
University of Nis, Republic of Serbia
Andjelija Tasié, LL.D.

Docent of the Faculty of Law
University of Nis, Republic of Serbia

“Gifts of Gratitude” to Doctors"

Summary

The new Law on Health Protection of the Republic of Serbia, which
entered into force on 11 April 2019, contains classic anti-corruption clauses,
including also the clause banning healthcare professionals and associates
from asking for and receiving money, gifts, services, or any other benefits
for themselves or their close persons. However, an unorthodox exception
was made to it, in the authors’ opinion, in a form of permission to express
gratitude to healthcare professionals and associates in a form of a lesser
value gift, promotional material and samples, the aggregate value of which
does not exceed one average monthly salary in Serbia. Accepting such gifts
is not considered corruption, conflict of interest and private interest under
the Law. The authors herein analyse this solution, particularly within the

framework of anticorruption regulations, concluding that this represents an
impermissible exception and a kind of ““legalization of corruption”, with a
recommendation for its annulment.

Key words: health protection, healthcare professionals, corruption.

" This paper was created as a result of research on the Responsibility in the Legal and Social
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[Mpernennu Hay4yHU wiaHaK*

JIp Muna ITemposuh,”

UDK: 351.774.7
331.1

OBABE3HA BAKIITUHAIIUJA IIPOTHB
KOBHU/IA-19 ¥ PA/THOJ CPE/IHHH —
K/bYYHHU PA/THOIIPABHH ACIIEKTH

Ancmpaxm: Obomere Kosuo-19 y nomnynocmu je usmeruno ceem
paoda, Kako 3002 camoe HAuYUHA 00a8/bARA NOJeOUHUX NOCL06d,
mako u 3002 eehe uznodcenocmu pu3uKy 000/6e6ara 00peleHux
Kame2opuja 3anocienux y oonocy na ocmaie. llpounanasax eaxyune
08aK8y CUMYAYU]Y HUje UNAK HU M0 no60bulao, geh je nocmasuo
000amua omeopeHa NUMarLd - NPeKo Mo2yhHoCmu cmag/bara 3HaKa
HejeOHaxocmu usmely 6aKyuHUCAHUX U He8AKYUHUCAHUX 3aNOCTEHUX,
na cee 00 moeyhnocmu ymephuearsa obagesne saxyunayuje nojeduHux
xameeopuja 3anocienux. U y cped ceeonuime nonemuxe Koja je
Hacmana 08uUM noGOOOM, ,,y/be Ha eampy’ dodana je u ckopaulrba
npecyoa Esponckoe cyoa 3a myocka npasa Kojom ce Beauko eehe
OehuHUmMUBHO U3JACHUIO0 0a 00a6e3HA BAKYUHAYU]A MOJICe OUMU Mepd
Koja ce, n00 00pehenum ycro8uma, Modtce CMampamu Mepom Koja je
,,Heonxooua y oemoxpamckom opywmay*. He ynasehu y numarbe
eghuxacnocmu u 6e36e0HOCmuU 8AKYUHe — WO je CE8AKAKO NUMAFE
Koje mpeba npenycmumiu 3a mo 00208apajyhoj cmpyyu, y 060m paoy
ucnumahemo numarsa Kao wmo je mocyhnocm ymephusaroa obagese
BAKYUHUCATLA 00pelenux Kame2opuja 3an0CcieHux Kao u, yonuime,
KOMRamuOuinocm makee obasese ca npasoM C8aAKO2 40BEKAd HA
NPUBAMHU HCUBOM U, CAMUM MUM, HENOBPEOUBOCI IHE20802 MENECHO2
uHmezpumema y paoHoj cpeOuHu.

Kwyune peuu: Kosuo-19, ,,ecenyujarnu’ pao, paouuyu Ha npeoj
JUHUJU, 00A8e3HA BAKYUHAYUJA, NPABO HA NPUBAMAH HCUBOM.

* e-mail: mila.petrovic89@gmail.com
Pao npummwen: 18.09.2021.
Pao npuxsahen: 20.11.2021.
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1. YBoana pasmarpama

Maprt 2020. rogune obenexuiia je oainyka CBETCKe 3paBCTBECHE
opranusanuje (y najbeM Tekcty: C30) o npornaiieswy naHjaeMuje 000Jbemha
KoBua-19 (COVID-19)' koja je, mpema JOCTYITHUM NOJAAIMMA, Y TPEHYTKY
MUcama OBOT pajia Ha rI00aJIHOM HUBOY OJIHENA BHIIE Ol YSTUPU MUJIHOHA
JbycKuX kuBoTa.” C TUM y Be3H, Y PaJIHOj CPEIAMHU MOCEOHA PAHHBOCT
onpeheHunx cekTopa nmocraa je BuJbuBa Beh Ha CaMOM HCHOM IOYETKY, TC
je Tako Beh y mpBuM HezmesbaMa anpuiia Mecena camo Ha noapy4jy Uranuje
OBUM BUPYCOM 3apakeHo npeko 15.000 31paBcTBEHHX pajHUKa’® JIOK je, y
CKJIaJy ca nojanuma koje je oojasuina C30, y UCTOM NEpHOy, Ha HUBOY 52
IpKaBe KOJ T€ UCTe KaTeropuje npujasibeHo Buie of 22.000 moTBphenunx
cirydajeBa OBOT 000Jberba.! OBakBa CTATUCTHKA C TIOYESTKA MAHJIEMUje pe3yii-
TaT je UMaK W HEJOBOJFHOT MM03HABaMa CTEINEeHA 3apa3HOCTH caMor BHUpYca,
Ka0 M BEJIMKOT OpOja aCHMIITOMAaTUYHHX TaljeHara 0e3 BUJbUBUX pecrupa-
TOPHUX CUMIITOMA (IIITO je, 300T HECIIPEMHOCTH U HEJIOBOJbHE 3alITHhEHOCTH
3[paBCTBEHUX PaIHUKA, TIOTIIOMOTIJIO H JIaJby TPAHCMHKCH]y BUPYCa Ha FbHXOBE
KOJIere, Kao M Ha MallijeHTe U IhHX0Be moceTHore).” BeposaTHo je crora, y
CKJIaly ca IOCTYITHHM MoJaumMa, Opoj 3apaskeHHX y 3ApaBCTBEHOM CEKTOPY
U ApacTUYHO cMameH y Tpehem kBapramy 2020. rogune (ca 10% yuemntha y
OKBHpY YKYITHOT Opoja mpujaB/beHUX Ciiy4ajeBa Ha 2,5%).° Oner, noBehan
pu3suk o1 000JbeBama o1 KoBuia-19 Huje pe3epBucaH UCKIJBYUUBO 3a 3/IpaB-
CTBEHM CEKTOP U IMOCEOHO je M3PaXKeH y CBUM CEKTOPUMA KOjH TI0JIpa3yMeBajy
noBehan MelyJbyICKH KOHTAKT (K20 IITO j& TO CIIy4aj Ca CEKTOPOM COIIH]jaJIHE
3aIITUTE ¥ KOMYHAJIHUM JIeJIaTHOCTHMA) - 300T Yera Ha IJI00aIHOM HUBOY Y
Pa3IMYUTHM CEKTOPHMA BUCOKOPH3UYHE ITOCIIOBE 00aBJba Yak 1.7 Musiujapau
pannuka.” M Gamn kazma ce moyeno YMHUTH Ja je pelieke npodieMa Koju cy

1 Timeline of WHO’s response to COVID-19, https://www.who.int/news-room/detail/29-06-
2020-covidtimeline, 23. 5. 2021.

2 WHO Coronavirus disease (COVID-19) dashboard, https://covid19.who.int/, 25. 8. 2021.

3 Integrated surveillance of COVID-19 in Italy, https://www.epicentro.iss.it/en/coronavirus/
bollettino/Infografica_10aprile%20ENG.pdf, 6. 8. 2020.

4 Coronavirus disease 2019 (COVID-19) situation report — 82, https://www.who.
int/docs/default-source/coronaviruse/situation-reports/20200411-sitrep-82-covid-19.
pdf?sfvrsn=74a5d15 2, 6. 8.2020.

5 F. Chirico, G. Nucera, N. Magnavita, COVID-19: protecting healthcare workers is a
priority, Infection Control & Hospital Epidemiology, Bon. 41, 6p. 9/2020, ctp. 1117, https://
doi.org/10.1017/ice.2020.148, 6. 8. 2020.

6 COVID-19 Weekly Epidemiological Update, https://www.who.int/docs/default-source/
coronaviruse/situation-reports/20210202_weekly epi_update 25.pdf, 26. 8. 2021.

7 J. Takala, S. lavicoli, S.K. Kang, C. Nogueira, et. al., Work-related injuries and diseases,
and COVID-19, International Journal of Labour Research, Bon. 10, 6p. 1-2/2021, ctp. 29.
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MaHJEMUjOM HAMETHYTH CBUM I'pajaHiMa npoHaljeHo y 00Ky BaKIIMHA KOje
CY y peIaTHBHO KPATKOM MEPHOY TIIAaCHPAHE OJ] CTPAHE BUIIIC PA3TUIHTHX
npousBohaya, by cy (0O4EKMBAHO) MMOYEITH MOCTABJbATH M HOBA MUTAbA.
Kako je yommite moryhe na je BakIMHa IPOU3BEJICHA Y OBAKO KPAaTKOM
nepuoay?® Jla 11 HeKe o/ POM3BEACHUX BaKIIMHA MOT'Y H3a3BaTH ojpelene
nocreauie’ v, CBaKkako, a Jin je Moryhe HaMeTHyTH 00aBe3y BaKI[MHICAba
1[eJIOT CTAHOBHHILTBA WJIH 0ap HEKHX HEroBHX KaTeropuja (IITo je MUTamke
KOj€ je MoCTaio MOCeOHO aKTYEIHO Y JISJIaTHOCTUMA YHje 00aBJbabe MOl
pa3yMeBa H MOBHUILICH PU3KK o/ 3apase).'’ 1 y cpen CBeomITe nojeMuKe Koja
je HacTajia OBUM ITOBOJIOM, ,,yJb€ Ha BaTpy ™ I0JaJa je ¥ CKopalllba npecyaa
EBporickor cyna 3a jpyncka npasa (y najbem tekcty: ECJBII), kojom ce Be-
UKo Behie NepUHUTHBHO M3jaCHIIIO J1a 00aBe3Ha BaKIIMHAIM]ja MOKE OUTH
Mepa Koja ce, 1oj1 ojipel)eHuM yclioBUMa, MOXKE CMaTpaTh MEPOM Koja je ,,He-
omnxojHa y aAeMokparckom apyumtBy.!" He ynazehu y nutame epukacHoCTH
1 0e30eTHOCTH BaKLMHE — IITO je CBAKAKO MUTamkE Koje Tpeda mpernyCcTUuTu
3a TO oAroBapajyhoj crpyiu, y oBoM pajy ucrnurahemMo MuTama Kao IMITO
je moryhnoct yTBphuBama obaBe3e BakIMHUCAKHa opeheHnX Kareropuja
3aM0CJIeHUX Kao U, YOIIITE, KOMIIATHOMIIHOCT TaKBe 00aBe3e ca MpaBoM
CBaKOT YOBEKa Ha IIPUBATHHU )KUBOT M, CAMHM THUM, HETIOBPETUBOCT EHETOBOT
TEJICCHOT HHTETPUTETA Y PAJHO] CPEIUHHU.

8 OBo nuTame NOTIIYHO je ¥ JIOTHYHO YKOJINKO CEe UMa y BHIY /1A je BAKI[IHA IIPOTUB 3ayIIKH,
Kao je/tHa of 10 cajl HajOpike OTKPUBEHHX BAaKI[MHA, Pa3BHjaHa Y IEPHOY OJf OKBHPHO YETHPH
TOoJMHe, JOK BakKIMHa npotus Bupyca XVMB Huje jomr yBek Hu nponahena. Can a vaccine for
COVID-19 be developed in record time?, https://www.nytimes.com/interactive/2020/06/09/
magazine/covid-vaccine.html, 25. 5. 2021.

9 JaBHH je monarak, IpuMepa paad, Aa BakuuHa Janssen/Johnson & Johnson y onpehenom
Opojy ciydajeBa MOXe JOBECTH a0 030mbHHX mopemehaja 3rpymraBama KpBH, IITO je
HyCIIOjaBa KOjy Cy Ipe cBera HCKycwie keHe crapoctu msmely 18 m 49. rogmma. Bun.
COVID-19 wvaccines: Get the facts, https://www.mayoclinic.org/diseases-conditions/
coronavirus/in-depth/coronavirus-vaccine/art-20484859, 25.5.2021.

10 YV Pycuju je Taxo, mMajyhu y Buay na Cy 3ApaBCTBEHH paJHHIM U HACTABHHIIH
MIPe/ICTaBJbAIM TAapreTHpaHy MOMyJalyjy 3a NPUOPUTETaH NPHjeM BaKIMHE, MOCTO0jao
H3paXeH CTpax O]l €BeHTyalHe o0aBe3e BAKIMHANMje OBUX JHIa— YeMy j€ JOHNPHHEINO
H3Pa3UTO HETIOBEPEh-¢ CTAHOBHHIIITBA Y IO/IaTKe Koju ¢y MM 6w noctymau. Bun. E. J. King,
V. 1. Dudina, COVID-19 in The Russian Federation: Government control during the epidemic,
y: S. L. Greer, E. J. King, E. Massard da Fonseca, A. Peralta-Santos (eds.), Coronavirus
politics - the comparative politics and policy of COVID-19, University of Michigan Press,
Michigan, 2021, ctp. 441- 447.

11 The European Court of Human Rights, grand chamber, Case of Vavricka and others v.
the Czech Republic, (Application nos. 47621/13 and 5 others), judgment, Strasbourg, 8 April
2021.
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2. [Tojam eceHIHjaJIHOT paja U PAAHUKA HA MPBOj JTUHUjH

CrneunduuHocT cutyanuje n3za3pane nanjaemujom supyca CAPC-
KoB-2 (SARS-CoV-2) y moTmyHOCTH je U3MEHHUJa CBET pajia, Kako Kpo3
J0JIaTHY eKCIaH3ujy paaa kox kyhe,'? Tako u Kpo3 kinacupukanujy oapehennx
3aM0ClIeHNX (Kao IITO CY TO 3alI0CJICHHU Y 3ipAaBCTBEHOM CEKTOPY) Y KaTErOpujy
»eCeHnmjanuux" paguuka.’® 1lra ce mak uMa cMaTparH ,,eCEHIMjaTHUM
paJoM NUTaKkE je Ha KOje Ce HE MOXKE JIaTH JeIMHCTBEH OJIFOBOP, Maja je
MOJK/Ia HajjeAHOCTABHU]jE MPEACTaBUTH ra Kao paja y AeJaTHOCTHMA Koje
Cy O]l BUTAJIHOT MHTepeca 3a 00pOy ca KoBunom-19. Crora oBakas paj He
Tpeba MenIaTu ca paJoM T3B. BATAIHUX CIYKOH, OHOCHO y JeIaTHOCTHMA
0]l jaBHOT MHTEpECa - Ha HAYMH Ha KOjU Cy OHe HIIp. AeduHucane 3aKOHOM O
ITPajKy (MaKO ce y BEIIMKOM JIeNy CIIMCAaK TAKBUX JICIATHOCTH MpekJana).'
[peTxoaHo naxo je popmMupame NOTIYHO HOBOT KOHIIENTa BUTATHUX CIIYKOH
Ha MME ,,HOBUX MOTpeda™ Koje Cy ce INojaBuiie yciel MaHjaeMuje, YUHU Ce,
jaKo ymuTaH MoTe3, KOju He caMo Ja IONPHHOCH TEPMHHOJIOMIKO] KOHPY3Hj1
Beh 1 IpaBHOj HECUTYPHOCTH — u3Meljy ocTaJIor jep npencTaBiba MPOU3BOJ
OJINTyKe M3BPIIHUX BJIACTH, OJHOCHO, Biazie cBake apxkase.” Haume, cama

12 Bwume o pamy xon kyhe y Bpeme manzpemuje kopoHa Bupyca y PemyOmumu Cpbuju u
OTBOPEHMM IINTAaHMa Koje OH ca codom Hocu y: b. Ypmapesuh, A. Antuh, Heka orBopena
IITama y Torieny pajxa koi kyhe 3a Bpeme mangemuje Bupyca COVID-19 y PermyGmmmm
Cpbujn, Paono u coyujarno npaso, op. 2/2020, ctp. 32-38.

13 3a Bume nH(OpMaIHja 0 yTUNAjJy MaHAEMHje Ha TPXKUIITE paja U pagHy CPeAUHY BHIL.
K. M. Kniffin, J. Narayanan, F. Anseel, J. Antonakis, ez. al., COVID-19 and the workplace:
Implications, issues, and insights for future research and action, American Psychologist, Bom.
76, 6p. 1/2021, cTp. 63-77.

14 (Ca. auem CPJ, 6p. 29/96 u Ca. enacnux PC, 6p. 101/2005 - np. 3akon u 103/2012 -
omyka YC), wian 9. Tako, nako je mIpocBeTa HECIIOPHO JETATHOCT O] jaBHOT MHTEpeca, OHa
HUje obyxBahena onrosapajyhuM aMepruKiM M eBPOICKAM CMEpHHIIAMa KOjUMa je OBaKaB
pan okBupHO onpeheH (3a pasnmKy OX TOCIOBa 3[pPaBCTBEHHX pajHuKa, /7' JeNaTHOCTH,
NIPOM3BOAIE XpaHe, MpeBo3a, mocioBa nommnuje uta.). Bung. The Cybersecurity and
Infrastructure Security Agency (y masmem Tekcty: CISA), Guidance on the essential critical
infrastructure workforce: ensuring community and national resilience in COVID-19 response,
(Version 4.1; August 10, 2021). Communication from the Commission Guidelines concerning
the exercise of the free movement of workers during COVID-19 outbreak, (Official Journal, C
1021/12), Tauka 2. Ynmennna 1a mpocBeTa HUje 00yxBaheHa HaBeJeHUM CMEpHHI[aMa OTKPUBa
TIaK ¥ IPBEHCTBEHO EKOHOMCKE U MOJINUTHUKe HHTepece kojuM cy ce CAJl n EBpornicka Yunja
(y maseem Texcty: EY) Bomuiie ipu yTBphHBamky 0BaKBHX CMEpHHUIA. Y MPUWIOT TOME TOBOPH
n nozarak aa je oxo 30 CAJl npxaBa (ocnamajyhu ce Ha jgate cMepHUIE KOje IIPOCBETY He
o0yxBarajy) OpHTy O Jieli KBATH(HUKOBAIIO Kao JIEJIATHOCT OJT OIIITET 3Ha4aja, HCTOBPEMEHO
MIPOITYCTHBINH Ja HCTU KPUTEPHjyM NPUMEHH 1 y TIoTIey mpocBete. Are teachers considered
essential workers? Many argue yes, https://ohsonline.com/articles/2020/07/23/are-teachers-
considered-essential-workers-many-argue-yes.aspx, 22. 8. 2021.

15 Haume, unHNK ce J1a je W3BPIIHOj BIACTH MPEMyIITeHa NCYBHIIE BEJIMKA CI000/a IITO,
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KkBaJin(pukanuja JeIaTHOCTU KOje Cy Of BUTAJIHOI MHTEpeca 3a 0opOy ca
KoBuiom-19 (kao u nociioBa Koju y BHX CIaJiajy) Y BEJIUKOM 3aBUCH O
JpKaBe y MUTalky U BEHHUX motpeda'® u, y CylmTHHHU, TPUKa3yje pasiiuky
u3mely ,,eceHInjalHuX " ISNTaTHOCTH KOje HEe CMEjy UMATH MPEKUIC y paiy
U ,,HCCCCHIIMjAIHUX * JIEJJATHOCTH Koje hie Moparu mpecrtaTtu ca pajom
YKOJIMKO €MTUAEMHOJIONIKA CUTYyalrja OyJie To of] ’bUX 3axTeBana. Paau nasper
nojammema - y CjenumeHuM AmepuukuM [IpxaBama (y AajbeM TEKCTY:
CAJl), kareropuja ,,eceHIMjATHUX  paIHUKa TIPBOOUTHO je IeuHICcaHa Ha
(denepanHOM HUBOY y OOJNHMKY OKBHPHUX CMEPHHIIA, & Y IUJbY MOCTU3aka
KOHTUHYHUTETa y paay y JeJIaTHOCTUMAa OJ OMIITEr 3Hauaja 3a 0opOy ca
KoBunom-19, onHOCHO Kako OM pagHUIIMMa y OBUM JEJIATHOCTUMAa OHO
oMoryheH mpHuCTyn HHXOBHM paJHUM MECTHMa y IEpPHOLY Kaaa je
KpeTame rpahana 6uio u3y3eTHo orpanndeHo.”” OBakBe CMEpHHIIE Cy MaK
MOTOM IOCTTYKUJIE KA0 HJIeja BOANIba aMEPUUIKUM JpiKaBama Koje Cy OIeT
MUTakbe OBAKBOT pajia ypeauiie Ha MOCBE pa3IuYUTe HAYMHE — CXOIHO
CBOjUM moTpebama, Kao M APYIITBEHUM M TOJIMUTHYKUM CTaBOBHMA.'
[ocebny ,,mpamuny* je y CAJl Tako mogurio muTame ,,6CeHIUjaTHOCTH
paja mpoAaBHHIIA OpYKja (Koje cy y jeAHOM TpeHyTKy Omie oOyxBaheHe
(denepannuM cMepHHUIIaMa) — UMajyhu y BUY pa3indnuTe CTaBOBE JpKaBa
YJIaHUIA OJ] KOjUX CYy HEKe PaJlOCHO MPHUXBATUIIC MOTYNHOCT He3aTBapama
oBUX pamu (Oyayhu na cy ce cazia Morse mo3Baru Ha efiepaliHe CMEpHUIIE,
0e3 0031pa Ha YMIHCHHILY J1a OHEe HUCY o0aBe3yjyhe), HauIIaBIIM TaKo Ha

MMOTOTOBO y KOHTHHEHTAIHUM IPaBHUM CHCTEMHMa, JIeTyje HeMpUMepeHo - Oyayhu na joj
ce Ha Taj HAuYMH CYIITHHCKH IIpYyka 3aKOHOIaBHA BiacT. [Ipm Tome, He camo Ja ce Ha Taj
Ha4MH rpahaHu y NOTIYHOCTH Ipexaajy ojrykama Brase, Beh n came npomeHe Mory HacTaTH
BPTONIaBOM Op3MHOM (KaKo ce Ha OBaj HauMH 3a00HJIa31 3aKOHOJaBHA TIPOIIeAypa), IIPH YeMy
TI0JT BEJIOM ,,IPMBPEMEHOCTH " CTara MPOy3pOKOBAHOT KOPOHA BUPYCOM Ofipel)eHe mpoBydeHe
IIPOMEHEe MOTy OWTH M TPajHOT KapakTepa - Oymayhu ma *KHBOT ca KOPOHOM IIOJIAKO ITOYHELE
NIPe/ICTaBJbATH ,,HOBY HOpMaITy™. JI[pyrMM pedunma, OBaKkBa CHTyalllja CBE BHINE MOUUEE Ja
JIYY Ha 030MJbaH II0OAJIHH APYIITBEHN €KCIIEPUMEHT.

16 306or gera ce Mory Hahu 1 ojeAnHN OM3apHU NIPUMEPU OBAKBE KBATH(HKAINjEe Kao IITO
je To cirydaj ca XolaHIHjOM Yy KO0joj Cy T3B. ,,kahuhu' Koju JieraHO Hpoyiajy Mpou3BOe ca
MapHXyaHOM Takohe JIeKJIapHCaHW Kao IMOCIOBH M3 JETaTHOCTH Of OIIITEr JPYIITBEHOT
nnarepeca. ‘Necessities’ in Europe: Belgian fries, French baguettes and Dutch cannabis
https://www.wsj.com/articles/necessities-in-europe-belgian-fries-french-baguettes-and-
dutch-cannabis-11585160745, 21. 8. 2021.

17 OsakBe cMepHHUIlE BHUIIE Cy IyTa WHOBHPAaHE T je TEK IUXOBA MOCIEImba Bep3uja
MIperopydeHa Kao ajar 3a 3aIllTHTY 3allOCICHUX Ha PagHOM MecTy, n3Mely ocTaior, kpo3
TIOZICTHIIAFE OBE KaTeropuje Ha BakuuHHcame npotus Kosuma-19. CISA, Guidance on the
essential critical infrastructure workforce: ensuring community and national resilience in
COVID-19 Response, (Version 4.1; August 10, 2021).

18 COVID-19: essential workers in the States, https://www.ncsl.org/research/labor-and-
employment/covid-19-essential-workers-in-the-states.aspx, 21. 8. 2021.
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OIIITPO HErofoBame HencToMunubeHnka.” V EVY mak, CIMYHO Kao U y
CA/Jl, KoHTUHYHTET y paay oapeheHux AenaTHOCTH 01O je MOYSTHH Pas3Jior
nperno3HaBamba OB KaTeropuje, HO OBJe 300I HOBOHACTAJIOr MpobiiemMa
ca aJIOKalMjoM pajaa y oapeheHuM cekTopuma - KOju Cy IpOy3pOKOBaHU
3aTBapameM TIpaHMIla M HAIMOHAJIHUM JokjaayHoBuma (lockdown), a
umajyhu y Buay /1a je Ha Taj HAaYMH OHeMOryheHo KpeTame pajiHe cHare u
MOJICTAaKHYTa pernaTpujanuja jeqHor menor aena.”’ Tpetxoqno Oyayhu naa,
y CKJIajy ca IpaBOM Ha CJI000/y KpeTarma Koje je rapaHToBaHO rpahaHuma
EV,?! npkaBibaHu IpKkaBa wiaHHUIa (MOroToBo y oapehenum mpodecujama)
10 IPAaBUIIY HUCY PAJHO BE3aHU 3a TEPUTOPHU]Y JIpKaBe nopekia. OBaKBoO
CTaBJbakh¢ Ha MPOOY camMor MHCTUTYTA ,,rpaljaHcTBa yHH]e™ U IpaBa HA
cl1000/1y KpeTama, Kao HEeroBor ,,eCEHIMjaTHOT eJeMeHTa’,* yCIOBUIIO je
TaKko W MoTpedy 3a cMepHUIaMa Koje OW IMOMOTJIe OCTBAapUBambE MpaBa Ha
CJI000/THO KPeTame paJHHKa, IIOrOTOBO Y 3aHMMambMa 0] KJby YHOT 3Havaja
3a 60pOy ca KoBujom-19, koje O Ha OBaj HAYHMH TEUIKO MOTJIe (YHKIIMOHUCATH
(critical occupations).® Nnaxk, 6yayhu 1a ce v OBZIe paJuiio 0 CMEpHHUIIAMA,
JpKaBe YWiIaHUIe Cy Jajbe Ae(UHUCANIC OBAKBE JCIATHOCTH H TIOCIOBE KOjU
UM IIPUIIAJIAJy CaMOCTAaJIHO, Y CKJIaJly ca CBOjUM HoTpedama, (011 KOjux Cy
Heke Ouiie u moceOHo OM3apHe — Kao IITO je TO HAallMOHATHA Jby0aB mpeMa
oapehenoM Mmpou3Boay, OHOCHO MPOMUTY KOjU MPOU3HUIA3H U3 UCTE).>

19 Gun stores ruled essential businesses during coronavirus shutdowns, https://www.wsj.com/
articles/gun-stores-ruled-essential-businesses-during-coronavirus-shutdowns-11585601189.
22. 8.2021. Gun retailers deemed ‘essential service’ by federal government, https://edition.
cnn.com/2020/04/01/politics/guns-essential-service/index.html, 22. 8. 2021. Gun stores are
“essential,” may remain open during coronavirus pandemic, says Texas attorney general,
https://www.cbsnews.com/news/texas-gun-stores-open-essential-coronavirus-covid-19/, 23.
8.2021.

20 Bwumie o mpo6ieMuMa Koje je orpaHnYaBame cio0oje KpeTama Ha noapy4djy EY noreno
3a JpkaBe Mmopekia U apxkase npujema y: R. Paul, Europe’s essential workers: Migration
and pandemic politics in Central and Eastern Europe during COVID-19, European Policy
Analysis, Bomn. 6, 6p. 2/2020, ctp. 238-263.

21 Treaty on European Union, (Official Journal C 191), un. 8, . 8a, cras 1.

22 International Labour Organization, Coordination of social security systems in the
European Union: An explanatory report on EC Regulation No 883/2004 and its Implementing
Regulation No 987/2009, International Labour Office, Geneva, 2010, ctp. 1.

23 Communication from the Commission Guidelines concerning the exercise of the free
movement of workers during COVID-19 outbreak, (Official Journal, C 102 1/12).

24 Y OpaHIyckoj ce Tako Kao paj y JeNaTHOCTHMMA Of] OIIITEr MHTepeca 3a OopOy ca
KoBunom-19 kBammdukoBao W pag y MOCIaCTHYApHHUIAMA, Ka0 M y pajamamMa Koje cy
CIIeIMjaJIN30BaHe UCKIJBYUNBO 3a IIPoajy BuHa 1 cupesa. What’s essential? France has pastry,
wine, while US has golf, guns and ganja, https://www.theage.com.au/world/north-america/
what-s-essential-france-has-pastry-wine-while-us-has-golf-guns-and-ganja-20200329-
p54f08.html, 21. 8. 2021.
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C apyre cTpaHe, OuJio je Ty HIaK B ogpeheHNX MpaKTUYHUX pasliora 3a
Pa3iMKOBambE ,,eCCHIM]ATHUX " O] ,,HECCCHIIUjaTHUX * IEJTATHOCTH, TE j& TAKO
XOJIaHJICKa MOJIeNa Ha ,,6CeHIMjalTHi " U ,,HeeCCHIMjalTHI " paJ] Ipe/ICTaBIbaja
JIe0 TIOJTUTHKE OpHTe O JIeIH, a Y CKIIa1y ca KOjOM Cy CaMO PaJHHUIIN CEKTOpa
OJ] BUTAJTHOT MHTepeca 3a 6opOy ca KoBumom-19 Moriu cBojy aeiy ciatu y
OOaHMIIITE MITK LIKOJIC TOKOM JIOK1ayHa.”> CelleKI[1jOM OBAaKBUX KJbY YHHX
cekrtopa (crucial sectors) Kao mTO Cy TO MPOCBETA, 3APABCTBO, MPEBO3,
cHaOIeBabE XPaHOM, JICIATHOCT XUTHUX CITY)KO0H, of0paHe, /7 moApIiKe OBUX
CeKTopa UTa, oMoryheH je Haume 1 GU3NYIKY IPUCTYTI JIelle TAKBUX PaJHUKA
IpOCTOpHjaMa HIKOJIAa ¥ OOJaHHIITA, JOK Cy JIella OCTaJINX paJHUKa MopaJia
Jla ce MKoIyjy Ha najbuny (Oynyhu na cy mikose, 00JaHHINTAa U YCTAHOBE
BUCOKOT' 00pa30Bama 3a JIpyre Ouiie TOCTYIHE CaMO KPO3 PEKUM yueHmha Ha
naspuny).” Ciinano oBoM npumMepy (noayuie Bad EY), y mapty 2021. rogune
yTBpheHa je ITucTa paJHuKa Of CYIITHHCKOT/KPUTHYHOT 3Ha4aja 3a O00pOy
ca KoBuyom-19 n y Benukoj Bpuranuju — oBaj myT He 300r Beh mocrojehunx
peCTpHUKIMja IPUCTYIA O0JaHUINTHMA, IIKOJaMa U JIPYTHUM 00pa30BHUM
ycraHoBama, Beh 300r eBeHTyaiHuX Oynyhux pecTpukiivja Koje Ou morie
OWTH CITPOBE/ICHE Y CKJIAy Ca €BEHTYAJIHUM TTOTOPIIAKEM SITHUIEMHOJIOIIKE
cutyanuje. OBaKkBa JINCTA MAK MPUJIMYHO je CIMYHA XOJIaH ICKOj 1 00yXxBara
CEKTOp 00pa3oBama 1 OpUre o JeIH, 3JJPaBCTBEHU CEKTOP U CEKTOP COILMjaIHE
3aIITUTE, IPEXPAMOCHU CEKTOP, IPEBO3, KOMYHAJIH]E ¥ (PMHAHCH]CKH CEKTOD,
MOCJIOBE TTOJIMITHje, BOjcKe, BaTporacana, [7 cektop uta.?’ bes o63mpa
Ha IOCJIe/ha JBa MpUMepa UIak (jep MOTIIYHO je jaCHO Ja morpebda 3a
IPEBEHIINjOM JaJber MPEHOIICHa BUPYCa U3UCKYje U HYKHOCT ofpehenmnx
Mepa) afiCy pHOCT 1IeJIe CUTYallije He MOXe poMaliv HU HajMarbe MaxbHBOM
gutaoiy. [IpeTX0mHO yciien OunrieiHe MPUCY THOCTH MIPOU3BOJLHOCTH TIPH
KaTeropu3allyjy JeJIaTHOCTH M MOCIO0BA O] BUTAJIHOT 3Hadaja 3a 00pOy ca
KoBunom-19, koja najbe cTBapa M HECUTYPHOCT Y TIOCJIOBAHY Y CBUM OHUM
JACJIaTHOCTHUMA U Ha CBUM OHHUM IIOCJIOBUMa KOjI/I naHac Mory 6I/ITI/I cMaTpaHu
BUTAJIHUM, a cyTpa Beh u He.

25 Bwume o oBome y: J. Meekes, W. H. J. Hassink, G. Kalb, Essential work and emergency
childcare: identifying gender differences in COVID-19 effects on labour demand and supply,
1ZA — Institute of Labor Economics, Bonn, 2020.

26 COVID-19: childcare for children of people working in crucial sectors, https://www.
government.nl/documents/publications/2020/12/15/childcare-for-children-of-people-
working-in-crucial-sectors, 22. 8. 2021.

27 Guidance - Children of critical workers and vulnerable children who can access schools
or educational settings, https://www.gov.uk/government/publications/coronavirus-covid-19-
maintaining-educational-provision/guidance-for-schools-colleges-and-local-authorities-on-
maintaining-educational-provision, 22. 8. 2021.
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C npyre crpane, uMajyhu y Buay na 6opoa ca Koumpom-19 noppasymena
u moBehaHy H3JIOKEHOCT PU3HMKY 000JbEBaMa IMOJEIUHHUX pagHUKA Y
JIeIATHOCTHMA OJ1 BUTAJTHOT 3Hauaja 3a 00pOy ca KoBumom-19 koju ce Haasze y
npBuM O0pOeHUM peroBuMa (frontline) - Kako y 3ApaBCTBEHOM CEKTOPY, TAKO
U Ha JPYTHUM IOCIIOBUMA KOjU 3aXTEBajy KOHTAKT ca Apyruma (HIp. mocao
KacHpKH/Kacupa y cynepMapkeTuma), yop3o je IoKpeHyTO U MUTAhE FbUXOBE
noceOHe pambHBOCTH.*® 3aMOCIICHH Y IENaTHOCTHMA O]l BATAJIHOT MHTEepeca 3a
60p0y ca KoBuiom-19 He nipejicTaB/bajy HAMME XOMOT'€HY KaTeropujy oyayhu
J1a, 3a pa3iuKy oj ofpeheHux ,,eceHIUjaIHuX " paJIHUKa KOjU CBOj 10CA0 MOTY
00aBJbaTH U BaH MOCJIIOBHUX IIPOCTOPH]ja, PAIHUIIN HA IIPBO]j JIUHU]U ( frontline
workers) MOpajy CBOje CBaKOIHEBHE 3aJ1aTKe 00aB/baTH KPO3 HHTEPAKIIH]Y ca
CBOjUM KoJIeraMa, KJIMjeHTHMa, Myl TeprjamMa Ui TallijeHTHMa, a CBE TO Ha
CBOJUM peTyJIapHUM pagHuM MecTiuMa.” J[pyrum pedynma, paJHUIH HA IPBO]
JMHUJH jecy CBH OHH PaJHUIM KOjU CBOj 1M0ocao 00aBJkajy HA CBOj PH3UK U
Ha PU3MK CBOJUX OJIMIKEbUX, U3JIaralbeM KOHTAKTY Ca BEJIMKUM OpojeM Jiulia,
a cBe TO paJiu HOpMallHOT (pyHKIIMOHUCAaWka ocTaluX rpahana (momrapu,
3aI0CJICHH Y alloTeKaMa U 'y CyrepMapKeTHMa, BaTPOraciiy, TTOIUIAjI{ HT/L.).
TakBa cHeHU(PUIHOCT MOCIA KOjUM ce OaBe (MaKO CUCTEMATUYHU MOJAIH
0 obosiesiMMa U IpeMUHYJIMMa ycien obosberma KoBua-19, kao mocienuiie
U3JI0KCHOCTH PU3HUIIMA Ha MECTY pajia, He MOCTOje), Y CKIaay ca JOCTYTHUM
nojanMMa, ykasyje ¥ Ha Behy MOJJIOKHOCT pajHUKa Ha MPBOj JUHUJU
obosbeBamsy o1 KoBuma-19 y oqHocy Ha ocratak apymTsa.’ OBo ux ormer, ¢
JpyTe CTpaHe, YUHU U HajoAsIoKHUjuM MoryhHocTH yTBphHuBama obaBese
BaKIIMHUCAKA - YCIIC] YMELCHHUIIC JIa Pajie Yy JCJIATHOCTHMA KOje MOpajy
panutu Oe3 Mmpekuaa u, MOBpX TOTa, Ha MOCIOBHMAa KOjH MOAPa3yMeBajy
JIMPEKTaH KOHTAKT ca BEJIUKUM OpojeM Jbyau (300T yera u jecy moceOHO
U3JI0)KEHU PU3UKY 000JbeBama). [IpeTXo/HO U y CKIIaAy ca YNHECHUIIOM J1a
OHH, YOCTaJIOM, K20 ITPaBHA KaTEropHja, a y CKIaay ca JOCTYITHUM MoAaumMa,
HUCY HH MIPETIO3HATH Tj. IeDUHUCAHHN KAO TAKBU HU Y jeIIHOM IIPAaBHOM aKTy -
OCHM y aKTHMa KOjH Ce TUUY IJIaHupamba nMyHu3aiuje.”’ CTora ce u 4nHu 1a

28  Essential workers, https.//eige.europa.eu/covid-19-and-gender-equality/essential-
workers, 14. 8. 2021.

29 J.J. Brudney, Forsaken heroes: COVID-19 and frontline essential workers, Fordham
Urban Law Journal, Bon. 48, 6p 1/2020, ctp. 2-4.

30 Buwupa. J. Gaitens, M. Condon, E. Fernandes, M. McDiarmid, COVID-19 and essential
workers: a narrative review of health outcomes and moral injury, International Journal of
Environmental Research and Public Health, 6p. 4: 1446/2021. https://doi.org/10.3390/
ijerph18041446,17. 8. 2021.

31 VYV CA/lje tako CaBeTomaBHM KOMHTET 3a npakcy umynusanuje (The Advisory Committee
on Immunization Practices), nmajyhu y Buay na he ouekuBaHHM 3aXTeB 3a BaKIIMHOM
MPEeBa3WIA3UTU JOCTYIHE 3aluXe y MpPBUM MeceluMa HMyHH3aluje, KOHCTPYHCao H
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OHH CYLITHHCKH, O0ap ca MpaBHOT aCIeKTa, IPECTaBIbajy jeHY JINTEPATyPHY
KOHCTPYKIIMjy Ha OCHOBY KOje He MOTy crehn HUKakBa JlojaTHa mpasa —
OCHM IIITO CBAaKaKo jecy mpeamMet acbate.’? Y ckiaay ca TEME, HPOHUTHO,
0e3 0031pa Ha YMILEHUILY Jia Ce PaJHUIM Ha [IPBOj TUHUjH OaBe MOCIOBUMA
KOjU Cy OJI KJbYYHOT 3Hayaja 3a 3allITHTY JAPYIITBA U 32 HEroB ,,HopMaiaH™
KUBOT, UCTPAKUBaba TIOKa3yjy Jia Cy Y BEITUKOM OpOjy OHH HCTOBPEMEHO
u Hajmame miahenu (Oyayhu zia ce 4ecto paju 0 HUCKOKBAIM(DUKOBAHUM
HOCJIOBMMA), TPH Y€MY BEJIUKH HHXOB JICO MpHUIafa ¥ MHaYe MOCEOHO
pamUBUM KaTeropujama (keHe, UMUTPaHTH UTI.).>

VY Peny6nunu CpOuju, y Be3u ca IpeTXOIHUM, OBaKBa Mojiesia CEKTopa
Ha OHE KOjU Cy CYIITHHCKU OuTHH 3a 60pOy ca KoBuaom-19 u Ha oHe Koju

TIperopyKe 3a MPHOPUTETHY ITOHYTy IIenHBa Mo (azama, a Koje IPETo3Hajy U OBy KaTeropHjy.
V la ¢ha3u nenmBo O6u Taxo OMII0 MOHYhEHO 3ApaBCTBEHOM CeKTOpY, ¥ 16 (has3u pagHuMa Ha
npeoj auHuju'y OCTAIHM ,,eCEHIMjATHIM* IEITaTHOCTHMA, JIOK OU ITPeoCTalH ,,eCeHIN]aTHu
paTHHIM Ha IOHYIY ILENHBa MOIIM padyHaTd Tek y 1u dasu. MHTepecaHTHO, 3a pas3iuky
oz oxropapajyhux cMepHHIa KOjUM je yTBp)eH OKBUp ,,eCEHINjaTHOT paaa‘“, IMpernopyka 3a
MIPUOPUTETHY BAKIMHAILN]Y WIAK CEKTOp MIPOCBETE CBPCTABa y KAaTErOpHjy ,,eCCHIHjaITHIX "
pamHuKa — mperiopydeHux 3a 10 ¢asy BakumHammje. Bux. K. Dooling, M. Marin, M.
Wallace, N. McClung, et. al., The Advisory Committee on Immunization Practices’ updated
interim recommendation for allocation of COVID-19 vaccine — United States, December
2020, Morbidity and Mortality Weekly Report, Bon. 69, 6p. 51-52/2021, ctp. 1659-1660.
CinaH 11aH NPUOPUTETH3AIMje OCMUIIUBEH je 1y Hemadkoj y K0joj cy IpHOpHUTETHE TpyTie
3a BaKIMHHCame YTBPheHE Ipema ToJuIITy, 3paBCTBEHOM CTamy W IMpodecHju, Kao u y3
Pa3INKOBaEke MPHOPHTETHOCTH 3APABCTBEHHX PAJHUKA y OJHOCY HA H3JIOKEHOCT PU3HUKY
obospeBama ox Kosuma-19. Covid: German regulations on who gets vaccine first, https://
www.dw.com/en/covid-german-regulations-on-who-gets-vaccine-first/a-55987647, 22. 8.
2021. OBakaB IIaH UMyHH3anHje y Hemaukoj nmpuMemHBaH je CBe 10 7. jyHa OBE TOJWHE.
Coronavirus: Germany drops Covid vaccination priority from June 7, https://www.dw.com/
en/coronavirus-germany-drops-covid-vaccination-priority-from-june-7/a-57561658, 22. 8.
2021. OnpaBnaHo je OYEKUBATH Ja OM perociesn NpuopHuTeTa OUO MOTIYHO MCTH Y CITydajy
oOaBe3se BakIMHHCama Mpotus Kosuma-19.

32 YV CAJl je nomyuie oBO MuTame pe3yarupano u [peayorom 3akona o ¢ep raté pajHuKa
Ha npBoj uHUjH 60p6e ca Kopona supycom (Coronavirus Frontline Workers Fair Pay Act) —
HO Taj Ce aKT 1 Jjajbe Haja3n y 3akoHCKoj npouexypu. Bunx. H.R.3020 - Coronavirus Frontline
Workers Fair Pay Act, https://www.congress.gov/bill/117th-congress/house-bill/3020, 23. 8.
2021.

33 Bumre o oBome y: J. J. Brudney, Forsaken Heroes: COVID-19 and frontline essential
workers, op. cit., ctp. 7-9. F. D. Blau, J. Koebe, P. A. Meyerhofer, Who are the essential and
frontline workers?, 1ZA — Institute of Labor Economics, Bonn, 2020, ctp. 4-5. H.J. Rho, H.
Brown, S. Fremstad, 4 Basic Demographic Profile of Workers in Frontline Industries, Center
for Economic and Policy Research, Washington DC, 2020. F. Fasani, J. Mazza, Being on the
frontline? Immigrant workers in Europe and the COVID-19 pandemic, ZA — Institute of Labor
Economics, Bonn, 2020. OTBOpeHO je, ¢ Apyre cTpaHe, MUTAmbe KBAIUTETa CaMOT' JIPYIITBA
KOje JIOIyIITa Jla PagHUIU KOjU ce GaBe MOCIOBHMA OJf CYIITHHCKOT 3Hadaja HCTOBPEMEHO
Oy/ly ¥ OHH KOjH 32 TaKaB paJi IPUMajy U Hajc1abujy KOMIIEH3anujy.

27



Muna Ilemposuh, Obasesna saxyunayuja npomus KOBUJ[A-19 y paonoj
cpeouHu - Kayunu paoHonpasHu acnekmu, cmp. 19-52, XXV (2/2021)

TO HUCY HHjE HalpaBJbeHa, 3a IITa YOCTAJIOM HUje OMII0O HH MOTpede —
Oyayhu na 6u HOBOYTBphEHM IMOjaM JEIaTHOCTH OJf BUTAIHOT, OJHOCHO,
jaBHOT WHTepeca 3a 60pOy mpotus KoBuaa-19 camo cTBOpro koH(DY3H]jy.>
Wnak, noziesa ceKkTopa Ha OHE OJ1 BUTAJIHOT 3Ha4aja 3a 00p0y ca KoBuiom-19
U Ha OHE KOjJU TO HHUCY Yy IpaKCH C€ JEJIOM MOIJia OCETUTH YKOJIHMKO Ce
MOJICETUMO Pa3IMYMTHX Mepa KojuMa je 3a0parmeH paj kaduha, pectopana,
HONHMX KJ1y0OBa, TP)KHHX LIEHTapa U IPYTUX MOCI0BA Y OKBUPY YCIYKHHUX
JICNIATHOCTH ((ppU3epCKH U KO3METUYKHU CaJIOHH) - UMajyhu y BUTY Jia Cy 3a CBE
TO BpEMe 3/[paBCTBEHH CEKTOP, TIOJIHIIN]a, BOjCKA, MAPKETH, JOCTABIbAYH U JIP.
panuiu HenpekuaHo. > OcuM Tora, IpaBHO IIIeJaH0, HU Pajl Ha PBOj JIUHUJU
Takole HHje MPEero3HaT Kao KaTeropuja, HO OH CE UIIAK Yy 3JIPaBCTBEHOM
CEKTOPY U Y CEKTOpY COILIMjaIHe 3aIITUTE MOTa0 MPEHO3HATH Y TIEPHOLY
BaHPEIHOT CTamba - KPO3 yBohewe paore obasese y 31paBCTBEHOM CEKTOPY,
Kao U KpO3 0cpanuuasare ciobooe Kpemarba 3amoCiICHUX y ycTaHOBaMa
COLIMjaJTHE 3aIITHUTE 32 CMELITa] KOPHCHUKA M OpraHu3alujama COlUjaTHe
3alITUTE 3a IPYXKambe ycayre JoMcKor cmeriraja.’’ Cama paaHa obaBesa y
3JIpaBCTBEHOM CEKTOPY IaK, MaKO Y aTOM TPEHYTKY HEOIXOHa, CIIPOBE/ICHA
je Ha MOTITYHO CHOPaH HauWH (UITO ¥ HE UyAH ¢ 003UPOM Ha YUEHCHHILY /2
je panHa obaBe3a Kao MHCTHUTYT Ipe cBera ypelheHa BOJHUM MPOITUCHMA a He
HpOoNUCcHMa O Paiy),”™ u y3 MOTEHIIMjaTHO KPIICHE BHXOBUX PaJHUX IpaBa
— TIpY 4eMy je MOXK/Ia U HajCIIOpHUje muTame ouna MmoryhHoct ynyhuBama
Ha W3BpIIaBamke pajgHe 00aBe3e y APyry 3IpPaBCTBEHY YCTAaHOBY IyTEM

34 Jla mm je mak jmcta yTBpheHa 3akoHOM O IITPajKy 3acTapeia, OAHOCHO, Jia JIU je Tpebda
WHOBHPATH - TO je Beh pyro murame Koje HUje IpeMeT OBOT Paja.

35 [IlotmyHo je HeoOWYHO MWTO je y AycTpanuju, y NepHoxy Kana je 0aB/bere CBHM
,,HEECCHIMjTHIM  JeTaTHOCTHMa OWIo 3abpameHo, pax y (QpPU3EpCKUM CallOHHMa
(3a pa3nImKy O HIp. cajoHa 3a cpehuBame HOKTHjy M CI.) OMO J03BOJBEH Y3 oxpehene
pectpukimje. OBakBa IMOJIUTHKA UCIIPABHO je TIOCTABHJIA W ITUTAIbE ,,[ITA YUHN (pU3Nparse
‘ecenrmjasraum’ 7. Bua. H. McCann, Coronavirus shutdowns: what makes hairdressing
‘essential’? Even the hairdressers want to close, https.//findanexpert.unimelb.edu.au/
news/11788-coronavirus-shutdowns--what-makes-hairdressing-essential %3 F-even-the-
hairdressers-want-to-close, 15. 8. 2021.

36 VYpenba o Mepama 3a BpeMe BaHpEIHOT cTama, (Cr. enacuux PC, 6p. 31/2020-3, 36/2020-
3, 38/2020-3, 39/2020-3, 43/2020-3, 47/2020-3, 49/2020-3, 53/2020-3, 56/2020-3, 57/2020-
11, 58/2020-3, 60/2020-5, 126/2020-21 (YC)), unan 3a.

37 VYpenba o opraHu3oBamy paja yCTaHOBA COIMjAJTHE 3alITUTE 33 CMEIITaj KOPHCHHKA
1 OpraHm3alyja COIMjaHEe 3aIITHTE 3a NPYXKame YCIyre TOMCKOT CMEIITaja 3a Bpeme
BaHpenHoT cTama, (Cr. enacnux PC, 6p. 54/2020-52), am. 2-3.

38 3akoH o ondpanu, (Cx. enacuux PC, 6p. 116/2007, 88/2009, 88/2009 - np. 3akoH, 104/2009
- 1p. 3akoH, 10/2015 1 36/2018), €. 50-56. 3akoH 0 BOjHOj paJHO] U MaTepHjaTHOj 00aBe3H,
(Cn. enacnux PC, 6p. 88/2009, 95/2010 u 36/2018), uin. 68, 82-94.

28



Muna Ilemposuh, Obasesna saxyunayuja npomue KOBUJ[A-19 y paonoj
cpeouHtu - Kayunu paosonpasHu acnekmu, cmp. 19-52, XXV (2/2021)

ycMmeHor Hasora. OBakBU M3a30BH Ca KOjUMa Cy Ce HOCHJIHM 3aIOCICHU Y
3[IpaBCTBEHOM CEKTOPY, Ka0 M Y CEKTOPY COLIMjaIHE 3aLITUTE, HUCY IIPU TOME
MOTIJIA JACJIOBATU HU CTUMYJIATHBHO 3a JaJb€ aHI'a’)KOBAak€ HA TUM IMOCJIOBHUMaA
- Oynyhu na miahe renepanirje Hemajy HUKaKaB IOJICTHUIIA] Ja ce lbrMa OaBe,
HITO MPUTOM arCOJIyTHO HUjE Y CKIIaJy ca MHTEpPECHUMa JIp)KaBe KOjoj Cy
OBaKBH 3aIl0CJICHU HEONXOAHU. BepoBarHo y cknany ca tume, umajyhu y
BH/Ty 3Ha4aj 3/[paBCTBEHOI CEKTOPA M HEroBaTeJbUIIA y YCTAHOBaMa COLIUjaTHEe
3aITUTE Y OBOj CUTYyaIlMjH, OBUM 3al0CIICHUMA JIaTO j€ ¥ IIPaBO Ha JI0JaTaK
Ha OCHOBHY miaty*’ koje je, onet, Onua0 KpaTKor 1axa - Kako je Ypeaba Kkojom
je yTBpheH mpectana aa BaKu CTyNameM Ha CHary 3akoHa O M3MeHama U
nonyHaMa 3akoHa o OyrieTckoM cuctemy.! V Tom cmuciy, 6utHo je nctahu
U JIa Cy Ce 3a BpeMe CMUICMHU]je y MOCCOHO pambUBOj MO3UIIUjH HAIIIC KEHE,
Oynyhu /1a OHe YMHE MPETEekKaH [0 pajHe CHAre y OKBUPY MPBE JIMHU]C Y
3PaBCTBEHOM CEKTOPY, TPTOBUHH U y CEKTOPY COLIMjaIHE 3aIITHTE, [IPU YEMY
Cy HAjyTrpOXKEHH]E CBAKaKO OMJIC cCaMOXpaHe MajKe M )KEHE KOje ¢e CTapajy o
MaJIOJIETHOj JICIIH WJTH JICIH ca TToceOHuM motpedama.*? OmpaBaaHo je Tako,
HauMe, OYCKHUBATH U J1a je ’UXOB BEJIUKH JIC0, y CTpaxy o ryOuTKa mnocia,
panuo Yak M ciydyajeBUMa Kaja ajJeKBaTHe Mepe 0e30€HOCTH U 3/1paBba
Ha pajly HUCY IPUMEHBAHE 0] CTpaHe nocioaasana. CBe OB/Ie H3JI0KEHO
TaKO CYLITUHCKH JIOBOJM JIO 3aKJbyuKa Ja Oall OHU pajHHUIU KOJU U jecy
HajU3JI0KECHUJU PU3UKY 000JbEBaba U KOjU CY JPYIUITBY U HAjTIOTPEOHU]jH,
CBYTJIC Y CBETY I1a ¥ KOJI HaC, 3alpaBo jecy U IIPaBHO HajpambUBUju — Oyyhiu
Jla je rmpakca rokasasa jJa cy 3a CBojy ,,)KpTBY HarpaljeHu kpiiemem paga,

39 Bume o oome y: C. Bbpagam, M. Pemanosuh, U. Cexynosuh, Ymuyaj enudemuje
Koeuo-19 na nonoscaj u npasa paonuya u paonuxa y Cpbuju y3 noceban ocepm na paonuxe u
paonuye Ha NPEoj IUHUJU U Y HehOPMATHO] eKOHOMUJU U 8ULeCmPYKo no2olhene kamezopuje,
®onnarnmja Lenrap 3a gemokparujy (OLJL), beorpan, 2020, ctp. 21-23.

40 VYpemda o nomaTKy Ha OCHOBHY IIIATy 3allOCIEHHX Y 3APABCTBEHHM YCTaHOBaMa H
onpeheHnX 3amocieHnX Koju 00aBJbajy MOCIOBE Y OONACTH 31paBiba, OTHOCHO 3allITUTE
31paBiba CTaHOBHUINTBA PemyOmuke CpOmje, OXHOCHO Jiedema M CIIpedaBama IIHPemha
enugemuje 6omectn COVID-19 mzasane Bupycom SARS-CoV-2, (Cn. enacumux PC, Op.
48/2020 n 81/2020), wnan 1.

41 (Ca. enacnux PC, 6p. 149/2020), wnan 10.

42 Kene unne 4ak 76, 75 % 3amOCIEHUX Y 3JPABCTBEHOM CEKTOPY H CEKTOPY COIHUjaITHE
3alITUTE, JIOK je Y CEKTOPY TPrOBUHE Y0 )KeHa Y Opojy 3amocieHux 55, 23%. M. [1ajsanunh,
H. Merpymmh, C. Hukonun, A. Bnamucasisesuh, B. bahanosuh, Poora ananuza oozosopa na
Kosuo-19 y Penyonuyu Cpouju, Mucnja OEBC-a y Cpbuju n Xencka mrardopma 3a pa3Boj
Cpb6uje 2014-2020, beorpax, 2020, ctp. 115.

43 VYocramom, mangemuja Kopona Bupyca mpom3Bena je HeIoCTaTak OIpeMe 3a JHIHY
3alITUTY Ha paay Ha miobamHom HuBOy. T. Burki, Global shortage of personal protective
equipment, The Lancet. Infectious diseases, Bon. 20, 6p. 7/2020, ctp. 785-786. https.//doi.
org/10.1016/S1473-3099(20)30501-6, 23. 8. 2021.
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MPaBHOM HECUTYpPHOIINY ¥ MECTOM y MPBHM pEJOBHMA 32 YTBphHBaHE
oOaBe3e BaKLMHUCAKbA.

3. O0aBe3Ha BAKIIMHALMjAa M IPABO HA IPUBATAH KUBOT

[IpaBo Ha mpuBaTaH KUBOT jeTHO j& O OCHOBHHX JBYJICKHX IIpaBa
Koje je 3amTuheHo 1 MHOruM MelhyHapOoJHUM WHCTPYMEHTHMA Te je Tako,
npuMepa pajau, OBO MPaBO TapaHTOBAHO YHHBEP3aJTHOM JCKJIAPAIHjoM O
JByICKUM mpaBuma,* Mel)ynapoaHum maktoM o rpajaHCKUM U TIOTUTHYKAM
npaBuMa,” kao 1 EBpOICKOM KOHBEHIIMjOM 3a 3alITHTY JbYJCKHX MpaBa U
ocHOBHEX ci106o/a (y masbem Tekcty: EKJBIT).* YeraBom Pemy6mnke CpOuje
(y masbem Tekcry: YeraB PC) nmak, oBo mpaBo je nmocpeaHo 3amTuheHo Kpo3
rapaHTHjy MpaBa Ha JbYJICKO JJOCTOjaHCTBO, Kao MpaBa Koje je HepPUKOC-
HOBEHO M KOje Cy CBH JYKHH Jia MOMITYjy," Kao ¥ KpO3 MpaBO CBaKOT Ha
TMOIITOBALE I0OCTOjaHCTBA CBOj€ THYHOCTH Ha paay*® - mro je y momahem paj-
HOM 3aKOHO/IaBCTBY MIPETOYEHO Y FapaHTHjy 3alITUTE JINYHOT HHTETPUTETA
¥ IOCTOjaHCTBA IMYHOCTH Ha paay.*’ Jla mpaBo Ha JbyICKO IOCTOjaHCTBO IPU
TOME jecTe U paBo koje y YcraBy PC 3aBpelyje nmocebaH cTeneH 3aiiTure,
TOBOPH M YMICHUIIA /14 j€ T10jaM HEITPUKOCHOBEHOCTH, OCHM 32 J0CTOJaHCTBO,
y BETOBUM OJipeidamMa pe3epBUCAHO JOIII CaMO 3a FapaHTH]y MpaBa Ha KHU-
BoT.> ITpu Tome, ECJBIT BHIIE je myTa y ¢BOjOj MPAKCH UCTAKAO Ja je MPaBo
Ha (bI/I?,I/I‘IKI/I HUHTETPUTET NOKPHBCHO KOHILICIITOM ITpaBa HAa HPHUBATHU )KHUBOT,
Ha Ha4YMH Ha KOju je oH neduuucan yianoMm 8 EKJBIL' OBuM wiaHOM je

44 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217
A (1IT), wman 12.

45 Melynaponau nakT o rpa)aHCKUM ¥ TOMUTHIKHM nipaBuMa, (Cr. aucm CPPJ, 6p. 7/71),
wiaH 17.

46 EKIDIL, (Ca. aucm CLI" — Mehynapoonu yzosopu, 6p. 9/2003, 5/2005 u 7/2005 - ucup. u
Cn. enacnux PC — Mehynapoonu yeosopu, 6p. 12/2010 u 10/2015), unan 8.

47 Yeras PC, (Ca. enacnux PC, 6p. 98/2006), wman 23, cras 1.

48 VYcras PC, unan 60.

49 3akoH o pany, (Cn. enacnux PC, Op. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 — ommyxa YC, 113/2017 n 95/2018 — ayreHTHYHO TyMadewe), wiaH 12, cras 1.

50 J. ®panera, Jbyocko docmojancmeo kao npasua epeonocm, [IpaBHH Qakynrer
Yuusepsurera y beorpany, beorpan, 2015, ctp. 48.

51 Bua. The European Court of Human Rights, grand chamber, Case of Vaviicka and
others v. the Czech Republic, op. cit., ctaB 7. The European Court of Human Rights, Case of
Solomakhin v. Ukraine, (Application no. 24429/03), judgment, Strasbourg, 15. March. 2012,
craB 33. Jlomarno, ECJBII je y mpenmery Salvetti nmpotns Wranmje mcrakao ma obaBe3Ha
BaKIMHAIM]a, Ka0 HEJOOPOBOJbAH MEIUIIMHCKH TPETMaH, IPEACTaB/ba Mellame y MpaBo Ha
IIpUBATaH )KUBOT, Ha HAYMH Ha KOjH je oHo rapanToBaHo wiaHoM § EKJBIL. Bua. The European
Court of Human Rights, case of Salvetti v. Italy, (Application no. 42197/98), decision as to the
admissibility, Strasbourg, 9. July 2002, ctp. 6.
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IIaK TapaHTOBAHO U Ja ce jaBHE BiIacTh Hehe MemiaT y BpIICHke MpaBa Ha
TOIITOBAE IPUBATHOT JKUBOTA, OCUM YKOJIUKO TO HUjE y CKJIa/Ty ca 3aKOHOM
U YKOJIMKO j€ HEOIXOJHO Y JIEMOKPATCKOM JIPYINTBY, Y HHTEpecy, umehy
OCTAJIOT, 1 3alITUTE 3/IPaBJba U 3aIITHTE paBa apyrux.” [ToceOHy je, cTora,
MOMETHY ca co00M JioHeNa ckopatima npecyna ECJbIT y npeamery Baspuuka
(Vavricka), nmajyhu y Buay 1a je 1oM MOTBplEHO Ja ce 00aBe3Ha BaKI[MHAIH]
MOJKE CMaTpaTH ,,HEOIIXOHOM y IEMOKpaTckoM apyiuTBy > Jla he nmpecyna y
npeaMeTy BaBpuuka y norieny nutama MoryhHocTH yTBphuBama o6aBesHe
BaKI[MHAI[Mje OMTH O] M3y3ETHOI 3Haydaja, OUJIO je jacHO ak Beh Ha camMoMm
noueTky. [IpeTxoaHo u y ckinaay ca unmbeHULoM ja je Braga @panimycke, kao
yMellia4, UCTaKJIa Ja je OJ] BJIMKOI 3Hauaja ja apxkase Oyny y MmoryhiHOCTH
Jla ycBoje e(pMKacHy jaBHY 3ApaBCTBEHY NOJIMTUKY paau Oopoe 3a 030UbHUM
U 3apa3HuM OoJiectuMa kao mto je To KoBua-19. Oakas ynajn y chepy
MIPUBATHOT JKMBOTA IIPUTOM, CTaB je Koju je 3ay3esia Brnaga dpanirycke,
Tpebao OM ce IICHUTH Yy CBETIY MO3UTHUBHE 00aBe3e IpiKaBa Jla 3allTUTE
JKUBOTE W (PU3WYKU MHTETPUTET JIUIA MO BbUXOBOM jYPUCIUKITHjOM.>* YV
paJHOj CpeIMHU MaK, OBaKBa CUTYallja OTBOPHUIIA je MUTAkEe MOI'YhHOCTH
yTBphuBama 00aBe3He BaKI[MHAIIM]jE OJlpel)eHuX Kareropuja 3arocieHux U
Moryhux mocneanna y ciaydajy onbujama u3Bpiicka TakBe odbasese.” J[pyro
O]l OBa JIBa MHTama, PU TOME, IIOCTABJBECHO je u3Mel)y ocTasior u3 passora
miTo ,,IIpaBrUjIO O U3Yy3UMaAy YMBCHUIA U3 ITPUBATHOT )KUBOTA 3aI10CJIICHOT
U3 MoJIpyYja JUCITUIUIMHCKE BIaCTH MOCI0/IaBIa HUje (...) aliCoayTHO, Beh ce
OJ1 Bhera MOYKE OJICTYIIUTH Y KPajibe U3y3eTHUM ClIydajeBruma.

Wnak, nako Ou ce, y OBOM Clly4ajy, OBakBa 00aBe3a MOIJIa IpaBiaTh
notpedoM 3a ,,[10JIeJbeHOM OJIrOBOPHOIINY YjlaHOBa JAPYIITBA M APYIITBE-
HOM coJiiapHoIIhy CBaKor MojeIMHIIa, KOjH Ipey3uMa Ha ce0e MUHUMAaIaH

PH3HK 3apaji 3alITUTE jJaBHOT 3paBiba’”,”’ MOTPEeOHO je carieaTy U ,,[ITupy

52 EKIJBII, unan 8.

53 The European Court of Human Rights, grand chamber, Case of Vaviicka and others v. the
Czech Republic, op. cit., ct. 310-311.

54 Ibid., ct. 210, 212.

55 YV Opanmyckoj je Tako, mpuMepa pajau, JOHeTa O/UTyka Jia 3IPaBCTBEHHM PaTHUINMA
KOju oz10Mjy Na ce BakuMHHMIITY Hehe OUTH 103BOJBEHO 2 paje, Kao U Ja Hehe mMary mpaso
Ha 3apany. Bun. France insists health workers get COVID-19 shots as infections rise, Attps.//
www.reuters.com/world/europe/france-make-covid-19-shot-mandatory-health-workers-bfin-
tv-2021-07-12/, 26. 7. 2021.

56 Jb. Kosauesuh, /Ipasua cybopounayuja y paonom oounocy u meue epanuye, IIpaBHn
¢axynrer YHuBep3urera y beorpany — meHrap 3a m3gaBamrTBo U nH(popMmucame, beorpan,
2013, ctp. 535.

57 The European Court of Human Rights, grand chamber, Case of Vaviicka and others v. the
Czech Republic, op. cit., ctas 209.
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cnuky“. Haume, o6osbeme KoBui-19 jecte jeiHO OTIYHO HOBO 000JbEHE, JI0
CKOPO arcoJyTHO HEMO3HATO YOBEUYAHCTBY, H3a3BaHO BUPYCOM KOjH YIIOPHO
MYTHpa — HITO MaK KOJI IMPE JABHOCTH JIOBOJIU Y TUTAaE U €(PUKACHOCT came
BaKIMHE, KA0 U EMIIMPHUJCKH aCleKT OJICYyCTBA KOTpaWHAMKaIHKja,™ a MmITo
jecre u differentia specifica n3mel)y oBe cutyaiuje u 00aBe3He BaKI[MHAIH]ES
Jetie MPOTHB 000Jbera Kao mTo cy Xenatutuc b, Teranyc u ap. (koja je Ouia
MpeMeT OJTyYrBama y ciyuajy BaBpuuka). OBo akiie u jecte pasior 3amiTo
Ce MOCTaBJba M OTBOPCHO MHUTAE 1A JIM CE Taj ,,MUHUMAJIaH PU3UK" 3auCTa
U MOXE OKapakTepucatu Kao Takas? [Ipu Tome, OMTHO je UMaTH y BHIY J1a
YHEbECHHIIA Ja Ce PAIH O TIOTITYHO HOBOM 000JbCHY, KA0 U 0 HOBOOTKPHBEHO]
BaKIIUHHU, Y TUTAKHLC JOBOAU YaK U CYIITUHCKU KBAJIUTET CBCHTYAJIHC Carjac-
HOCTH, JlaTe MPHJIMKOM UMYyHH3alje — Kao JoOpoBoJbHOT YnHa. OBakBa
CarJIaCHOCT HEOIXOJIHA je HaUME Y TOM CIIy4ajy jep MpaBo Ha MPHUBATHOCT
Mpe/CTaBsba OIIITE MPABUIIO, TE CaM YT y iy, kKao mro biaannau (Blanpain)
npumehyje, y IpuHIUIY MOKE OUTH YYHESEH CaMO YKOJIMKO MOCTOjU MPH-
CTaHaK KOjH j€ IaT Ha OCHOBY ITPETXOJIHO IATHX, a/IcKBaTHUX, HHOpManuja.>
Wnak, Kako ce YMHU Jia HU caMa MEIHMIIMHCKA CTPYKa HE Paclojiake CBUM
HeonxonHUM uHpopMairjama,® mpocto je Hemoryhe na mHUMa pacroiaxe
IIKMPa jaBHOCT, KOja CTOra He MOYKEe OUTH CBECHA 00MMa PU3UKA KOjU CAaMUM
YHUHOM BaKIMHaLWje mpey3uma. [locnenuia opakse cuTyaluje, mak, jecte u
onpeheHa HETPIEILUBOCT U TIO/IEIa HA ,,BaKIMHAIIE™ U ,,aHTHBaKIIMHAIIE"
KOja ce TojaBuiia y CPIICKO]j JABHOCTH — IIPU YEMY je APYTOHABEICHHU CIIUTET

58 VYocranom u Ha cajty EBporcke arennmje 3a nexose (European Medicines Agency),
yKa3aHo je Ha MOT'YhHOCT cTBapama 1oTpede 3a ajanTannjoM BaKIIHA yCiiel KOHCTaHTHHUX
MyTalja ¥ HOBHX COjeBa BHPYyCa, a paay KOHTHHYHpaHe U epruKacHe 3alITUTE IPOTHB HOBHUX
cojesa Bupyca. Bun. Adapting COVID-19 vaccines to SARS-CoV-2 variants: guidance for
vaccine manufacturers, https:/www.ema.europa.eu/en/news/adapting-covid-19-vaccines-
sars-cov-2-variants-Pguidance-vaccine-manufacturers, 30. 7. 2021.

59 R. Blanpain, Labour law in Belgium, Wolters Kluwer, the Hague, 2012, ctp. 169.
VYocranoM, mpaBo Ha c1o0oxaH ¥ MHGOPMHCAH HpHCcTaHaK yTBpheHo je n parudukoBaHOM
KonBennujom o spyackum mpaBuma u Oomomenuuueu. (Cu. enacnux PC - Mehynapoonu
yeosopu, 6p. 12/2010), wian 5. MicTo mpaBo IponucaHo je 1 3aKOHOM O IIpaBUMa IalHjeHara,
IIpU 4eMy ce O TOI IpaBa MO)XKE OACTYIIUTH CaMO y H3y3eTHHM, 3aKOHOM YTBpheHUM
CllydajeBHMa — YKOJIMKO je TO y CKiIaay ca jJekapckoM etukoM. (Cu. enacnux PC, 45/2013-19,
25/2019-3 ap. 3akon), wi. 11, 15, 16.

60 ‘It’s nowhere near over’: a beach town’s gust of freedom, then a u-turn, Attps://www.
nytimes.com/2021/07/3 1/us/covid-outbreak-provincetown-cape-cod.html?unlocked _article
code=AAAAAAAAAAAAAAAACEIPuonUktbfqohkT1UYAibIRp8sqQOHib313aA2nHL3L22
NUzFczuleDpSH5EGIbgN7ap442DjdRMNENPVnYs10-dJIHh4nTRiO8NzDkY4ZIi4xpMXu
B21uhp7DBvVIrGO6KzS3ebg6lILHu41eLOWbsDaHZ2XEql1t]1sNAyIwHRrHSNw6bPFuV-
384vngtyQ8AnGkpTIXWCrPLgqCB1hOdSZbxm66wc-WeFRXTG7jsfLovtbM10UUQSaOSs5
tWUs69pcOMcVNbLSK3Mifsn_ibYWAg94PZXDatcGbLjzk-XsrqgaAfc&smid=url-share, 3.
8.2021.
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MOYE0 Ja ¢ J0JIeJbyje M OHMMA KOjH c€ CYIITHHCKU HE MOT'Y ETHKETHPATH Kao
TaKBH, KAKO HETIOBEPEHHC r'aje M3PUUUTO y MOTJIeAY HOBOTIIACHPAHUX BaKI[MHA
npotuB KoBupa-19, a He y nornery BakliMHa yoriuTe. 3aTo U He YY1 TBPAha
J1a je “KJbYIHH CacTOjak CBake BaKIKHe mosepeme. ! Oner, ¢ Ipyre cTpane,
o0aBe3Ha BaKIMHAIIM]a OJPACIINX M HHAUE jeCTe jeTHO TOTIIYHO ClICHU(PHIHO
MUTakEe, KOje je pa3nuduto ypeheHo oj 3emibe 110 3eMibe. Tako, 1ok y CAJ]
OHa Ipe MPE/ICTaBIba U3y3eTak Hero npasuio,” y EBponu je (y 2019. rogunn)
NOJUTHKA 00aBe3He BaKIIMHAIIM]E OJPACIIHX JIUIa TPUMEHUBaHA O] CTPaHe
17 np>xaBa, HO YIJIABHOM IIPOTUB 000Jbekba Kao 11To ¢y Judrepuja, Teranyc
u Xenarutuc B.% OrmeT, kaja je ped o 3amocieHnMa y 3ApaBCTBEHUM yCTa-
HOBaMa, Mpakca o0aBe3He BakinHaluje (MMajyhu y Buy BUX0OBY HoBehaHy
U3JI0KEHOCT PU3UKY 000JbEBaba O] 3apa3HuX OOJIECTH) HUje peTKa — Ipu
YeMy TakKBa MOJUTHKA He Mopa OuTH yHH(OpPMHA, Te ce TaKkBa 00aBe3a MOXKe
YTBPIUTH U 32 CaMo IOjeIUHE BUXOBE Kareropuje.*

Ha kpajy, Baxxno je nHarnacutu fa je ECJbII y cBojoj mocanaiimoj
IIpaKCH BULIC IIyTa UCTAKAO0 da NUTAakC 3JPAaBCTBCHC INOJIMTUKE Yy IPUHIIUITY
craja y moJbe codoue nmporene (margin of appreciation) nomahux Biactu,*

61 ‘The key ingredient of any vaccine is trust’, https://www.hsph.harvard.edu/news/features/
the-key-ingredient-of-any-vaccine-is-trust/, 20. 7. 2021. Ommm4uan npumep, y TOM CMHCIY,
jecte u obaBe3Ha BaKIMHAILM]a Koja je mpemy3era 1972. rognue xana je m30miIa emuueMuja
BEJINKMX OOTHmA, a Kaja je y poky ox 10 mana y beorpamy Bakumuucano 1.849.341 mmre.
Variola vera - poslednja epidemija velikih boginja u Evropi, https://nationalgeographic.rs/
istorija-i-kultura/istorija/a25818/variola-vera.html, 30. 7. 2021. Yumennuna na je oBaxsa
o0aBe3Ha BakIMHAIMja OECIIOroBOpHO NprxBahena Moxe ce, HIaK, IPUIUCATH U YHIHCHUIIN
Ja ce pagwio o BaknuHH Kojy je Ensapn Llenep (Edward Jenner) otkpuo jomr y 18. Beky.
S. Riedel, Edward Jenner and the history of smallpox and vaccination, Proceedings, Bom.
18, 6p. 1/2005, crtp. 21-25. Ilpu Tome, Tpeba UMaTH y BUIy U Ja je 00aBe3a UMyHHU3aNHje
ox oe 6onectn y Cpbuju Beh jemqroM Omna yTBphena jomr y mpBoj momoBunu 19. Beka. b.
Jumurpujesnh, bopba npotus Benukux 6oruma y 00HoBIbeHO] Cpouju, Tumouxu meOuyuncku
enacnux, Bon 36. 6p. 2/2011, http://www.tmg.org.rs/v360208.htm, 30. 7. 2021.

62 L. O.Gostin, D. A. Salmon, H. J. Larson, Mandating COVID-19 vaccines, JAMA, Bon.
325, 6p. 6/2021, cTp. 532.

63 Buu. D. C Cassimos, E. Effraimidou, S. Medic, T. Konstantinidis, et. al. Vaccination
programs for adults in Europe, 2019, Vaccines, Boin. 8, 6p. 34/2020, https://doi.org/10.3390/
vaccines8010034,9. 8. 2021.

64 Bumre na Ty Temy y: H. C. Maltezou, E. Botelho-Nevers, A. B. Brantsater, R.M. Carlsson,
et. al., Vaccination of healthcare personnel in Europe: update to current policies, Vaccine,
Bon. 37, 6p. 52/2019, ctp. 7576-7584. Bun. [IpaBuiHUK 0 MMyHU3aNUjH ¥ HAYUHY 3AIITHTE
nexosuma, (Cn. enacnux PC, 6p. 88/2017, 11/2018, 14/2018, 45/2018, 48/2018, 58/2018,
104/2018, 6/2021 u 52/2021), wran 18.

65 Jeman mpuMep TakBe Ipecyne jecTe Ipecyda y MpeaMeTy KOju ce THIao MoryhHocTn
yrnorpede eKCIepUMEHTATHUX JIeKoBa KoJ 0co0a KOojuMa je IOCTaBJbeHA JAWjarHo3a
TepMUHAIHE (paze paka, a KO KOjUX HHUjeaH JIPYT'H BUJ TpeTMaHa HUje MPYXHO HUKaKBe
pesyarare WIM KOjuMa je JaTo MEAWIMHCKO MHUIUBEHE Ja HUjeJaH O KOHBCHI[HOHAIHHX
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Ha IITa je CyJ MOJCEeTHO U y Mpecynu y npeamery Baspuuka.®® [Iperexan
Opoj JbyICKHX MIpaBa, HAUME, MOJIICKE OPEl)eHUM OrpaHUUuCHIMA, IPU YeMY
jelmHa BpCTa TaKBUX OTpaHUYCHA jecy M (paKyJITaTHBHA OrpaHHYCHA KOja, O]
onpehenum yciaoBuma, omoryhasajy apskaBaMa jia orpaHrye 00UM y)KHBamba
oapeheHux mpapa u ¢1000/1a y OKBUPY JIOMYIITSHOT 110Jba CJI000/IHE POLICHE,
ay apyumreHom uatepecy.”’ IIpu Tome, Ha mita je ECJBII moacetno u'y mpe-
cyau y npeaMeTy BaBpuuka, TaKBO 1MoJbe CI000IHE POLICHE IpyKaBe 0CTa
j€ LIMPOKO y CiIyuajy MoTpede 3a MocTU3ameM ojpeljeHe paBHOTEKE n3Mehy
IPUBATHOT W jaBHOT MHTepeca,® IITOo je MPUHIHKIT KOju Tpeba MPUMEHUTH
U y TorJiey MOMeHyTe o0aBe3He BakuuHanuje aene.” YIUTHO je umak aa
mu 6u ECJBII uctu ctaB 3ay3eo u moBoAoM oOase3He KoBul BakmHaIMje.
Jlonajemo crora ja rope rpuKa3aHa CUTyalluja, ¢ IpaBHE TauKe TJIeUIITa,
o0aBe3y BakIuHanuje NpoTuB Oonectr KoBua-19 (kako y pagHoj CpeanHH,
TaKO ¥ BaH b€) YMHHU BPJIO YITUTHOM. YOCTAJIOM, OIIIITE j€ MTO3HAT MOAaTaK
Jla cama BaKI[MHAI[M]ja He yMakbyje CTOIOCTOTHO PU3UK 0]1 000JbeBamba (MaKo
Ou 10 CBOj MPUJIKLK Tpebaa a yoiaXu CUMITOME 000JICINX), IIPU YeMY
ce caM IheH YTHIA] Ha Jajky MPEHOCHBOCT BHpPYyCa joIn yBek ucnutyje.’’
CamumMm THUM, JaKJIC, MOI'JIO 61/[ C€ INIOCTAaBUTHU IINTAKC JCTUTUMHOCTH ITHUJba
oBakBe o0aBe3He BakKIMHaIMje — Oyayhu ja je joln yBeK YIHUTHO Ja U Ou
ce TakBa Mepa MOIJIa YCTAHOBUTH PaJiH 3aIITUTE 37[paBJba U MPaBa JAPyTrHX.
Ogo, u3mehy ocrasor, jep ,,lITeTa KOjy TPIH IOjeArHAL 300T OrpaHUYCHA

TpeTMaHa He OM MOrao Ja UM ITOMOTHE — IITO je JpikaBa of0Hjaja 1a UM JOIyCTH, KaKo ce
pauio o eKCIepHMEHTATHOM ITPOU3BOAY KOjH jOII HUje OMO0 y a3y KIMHUYKOT HCIINTHBAkA
HU y jenHoj 3emsbn. Bun. The European Court of Human Rights, case of Hristozov and others
v. Bulgaria, (Applications nos. 47039/11 and 358/12), judgment, Strasbourg, 13 November
2012, craB 119.

66 The European Court of Human Rights, grand chamber, Case of Vaviicka and others v. the
Czech Republic, op. cit., ctaB 274.

67 Bume o QakynTaTHBHUM OrpaHHYemHMa Jbynckux mnpasa y: M. Ilaynosuh, b.
Kpusokarmh, . Kperuh, Mehynapoona myocka npasa, Yausepsutret y beorpany — [IpaBau
¢axynrer, [lenrap 3a u3naBamso 1 nHPopMHucame, beorpax, 2018, ctp. 69-75. JenHo TakBo
orpaHnuermne yTBpheHo je u wianoM 26 parudukoBane KoHBeHIM]e O JbYICKUM NpaBUMa 1
OMOMEIMITMHY, KOJUM Ce J03BOJbaBajy OHa OrpaHHYerha (ofipel)eHnx mpasa) Koja mpomucyje
3aKOH M KOja Cy HEONXOAHA y JEeMOKpAaTCKOM JpYyHITBY, M3Mely ocTaior, paau 3aiTHTe
JaBHOT 31paBJba M 3alITHTE MpaBa Ipyrux. OBakBa MOIYhHOCT IOCTOjU U y MOIIEy IpaBa
Ha c1000/1aH IIPUCTaHaK Ha 3aXBaT KOjH Ce OAHOCH Ha 3/]paBJbe a KOjU Ce MOXKe, 110 MPaBHILY,
M3BPIINTH CaMO HaKOH MPYXXEHHUX ofrosapajyhnx nudopmarnmja o caMoM 3axBary, Ha OCHOBY
KOJUX Ce TakaB IPHCTaHAK M Jaje (WiaH 5).

68 The European Court of Human Rights, grand chamber, Case of Vaviicka and others v. the
Czech Republic, op. cit., ctaB 275.

69 Ibid., cras 280.

70 Vaccine efficacy, effectiveness and protection, Attps://www.who.int/news-room/feature-
stories/detail/vaccine-efficacy-effectiveness-and-protection, 8. 8. 2021.
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HETOBOI" [IPaBa MOpa OUTH MPOMOPLUOHAIHA KOPUCTH KOjy APYLITBO CTHYE
Ha Taj HaYuH. "'

4. O0aBe3Ha BAaKIIUHALIMjA Y PA/IHOj
cpenunn y Pennyoomnnu Cpouju?

MoryhrocT yTBphHBama o6aBe3e BaKIIMHHUCAKHA Y PATHO] CPEIUHH
y PerryOnunin CpOuju moceOHO je aKTyeITHO MUTamke, OroToBO uMajyhn y
BUAY Jia pa3JIMKOBAKHC BAKIIMHUCAHUX OJl HCBAKIMHHUCAHUX JIMLA Y pa}IHOj
CPEVHHM BHIIIEC HE ITPEJICTaBIha CaMO IPEJIMET TeOpHjcKke pacmpase. [Ipumep
TaKBe IMpakce MpencTaBiba U 3akibydak Brnage ox 2. anmpuna 2021. roxune.
Hauwme, Taukom | oBor 3akJbydKka ce npenopyuyje moclioJaBiumMa Jia U3MeHe
CBOj OMIITH aKT, OTHOCHO YTOBOD O pajay WU APYTH MOjeJUHAYHH aKT, Ha Ta]
HAYWH Jla ce HAKHAaJIa 3apaJie 32 MPUBPEMEHY CIIPEUYCHOCT 3a paJi 3a 3a10CIeHe
KOjH TIPUBPEMEHO OJICYCTBYjYy ca pama 300r moTBphene 3apaszHe 6omectu
KoBun-19 nnu Mepa n3oaruje uiii caMon30JIaIlHje Koje Cy HaJIOKEeHE Y Be3U
ca ToMm Oorerhy, a Koja je HacTYTHIIa Kao TIOCIEeINIIAa HEMOCPETHOT H3JIarama
PH3HKY 110 OCHOBY 00aBJbarha IlbUXOBHX MTOCIIOBA U PAJIHUX 33]1aTaKa, OJTHOCHO
CITY>KOCHUX Ay’KHOCTH M KOHTAKTa ca JINIIMMa KojiuMa je moTBpheHa 6omect
KoBua-19 nnum HanoxxeHa Mepa u3oyannje iy caMon3onanmje, ooezoenn y
m3Hocy on 100% ox ocHOBa 3a HakHATY 3apanae. Omer, ¢ Apyre CTpaHe, TAUKOM
3a oBor 3akJbydKa, ICTAKHYTO je J1a ce HakHaza 3apane y Bucuau o1 100% ox
OCHOBA 33 HAKHATY 3apaje obe3beljyje 3amociieHnMa KOji Cy Y BpeMe Tpajama
MporJialieHe enuieMuje 3apa3He 00JIeCTH U IIpe MPUBPEMEHOT OJICYCTBOBAHA
ca pama 36or moTBphene 3apa3ne 6onectu KoBua-19 BakmuHucanm, Kao u
3arociIeHuMa KOj! U3 3[[PABCTBEHIX Pa3yiora He MOr'y OMTH BaKIIMHUCAHU — a
KOJH 0 TOME JIOCTaBe OTBPLY HAJIJIXKHE 3/[PABCTBEHE YCTAHOBE, Y3 U3BEIITA]
JeKapa o MPUBPEMEHOj CIpeueHOCTH 3a pan.’> OBakaB MmoTe3 Moxja ou ce
1 MOorao nmporymMadyuTu Kao je)laH BU/ ITO3HUTHUBHC JII/ICKpI/IMI/IHaIII/Ije paan
MOJICTHIIA-a BaKIIMHAIIH]E, 1a PETXOTHO OBAKBO MPABO HHjE PA3TUIUTHM
KOJICKTUBHUM YrOBOpHMa Beh MpU3HATO Kao MpaBo CBHUX 3aIOCICHHX - IITO
OBAKBOM YHHY MOYKE MPHUITHCATH M KapakTep peTpubynuje.”* OHO mTO je
WTIaK MOXK/]A M UHTEPECAHTHH]jE MIUTAhE jeCTE cama IpaBHa IPUPOJIa OBAKBOT
3aKkJpy4yka. HamMe, y IpuBaTHOM CEKTOpY j€CTe HECIOpHO 1a he oH 3amcta

71 . Cumosuh, M. CrankoBuh, B. Ilerpos, Jbyocka npasa, Yausepsuter y beorpany —
[IpaBHn dakynrer, LienTap 3a n3gaBamreo u nHpopmMucame, beorpan, 2018, ctp. 96.

72 3axspyuax Biage 05 6poj 53-3008/2020-2 (y Be3u ca IpUBPEMEHUM OZCYCTBOBAEM Ca
pana 360r norephene 3apazue 6onectu COVID-19), (Cr. eracnux, 6p. 50/2020 n 46/2021).
73 Bupern, npumepa paau, [Toceban KoeKTHBHU yroBop 3a ApkaBHe oprane, (Cr. erachuk
PC, 6p. 38/2019 u 55/2020), unasn 33 a.
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U UMaTH MPUPOJY IPENopykKe, IPpU YeMy je Majio BEpoBaTHO jaa he oBakBy
IPENopyKy OBH MOCIO/ABIH YOIIIITE U y3eTH y 003up. HacympoT Tome, 6e3
0031pa Ha YNEHCHUILY 1a C€ OBHM 3aKJby YKOM TaKBa MOJIUTHKA IIPETIOpyUyje,
oHa he TOTOBO cUTYpHO Yy jaBHOM ceKTopy OuTH cxBaheHa kao oOaBe3a.
Jpyrum peunma, He caMo J1a Ce OBaKBUM 3aKJbyuKOM IIpaBH Mojea Ha
BaKI[MHHCAaHE M Ha HEBaKI[MHUCAHE 3alociieHe, Beh ce mrMe OBaKaB ja3
JIOIATHO POy OJbyje AaJbOM MOIENIOM Ha BaKIIMHUCAHE 3aII0CIICHE Y JABHOM
CEKTOPY M Ha BAaKI[MHUCAHE 3aIOCJICHE y MPUBATHOM cekTopy. JlomaTtHo,
HAYWH Ha KOJU j€ CaM TeKCT 3aKJbydKa OCTaBJbCH MOTIIYHO j& HOMOTCXHUUKH
ynutaH. Tako, IOK ce y MpBOj TauKH 3aKJby4dKa jaCHO CTaBJba JI0 3Haba
O]l CTpaHe JIOHOCHOIIA OBOI' aKTa Ja noBehaH M3HOC HaKHAE 3apaje 3a
IPUBPEMEHY CIIPEYCHOCT 3a paji y HaBEACHUM CIIy4ajeBUMa UMa KapakTep
npenopyke, Tayka 3a, ¢ Ipyre CTpaHe, y MOTIIYHOCTH je CacTaBJbeHa Kao
HOpMa UMIIepaTHBHOT KapakTepa. [IpeTxonHo Oyayhu 1a je y caMmoM Tekety
OBE TauKe MPOMYIITEHO J1a Ce YIYTH Ha Ta4Ky |, Kao Tauky KojoM je ypeheHo
NHTabe HaBeCHE HAKHAJIE, @ YMME OHa MOTITYHO CMUCIICHO ojyAapa - Oyayhu
Ja ce Moxe cTehu U yTHCaK Jia ce cTBapa 00aBe3a JlaBamba OBaKBE HAKHAJIE
BaKI[MHUCAHUM 3aIM0CICHUMA, OJHOCHO, 3aTI0CJICHIUMA KOjH U3 3[JPaBCTBEHUX
pasjiora HE MOTr'y 6HTH BaKIIMHHWCAHU, TC YBOJAHU U HOBU OCHOB CTULamba
IIpaBa Ha OBY HOBYaHY HAKHAa/y (BaKIIMHAIM]a UM IIOTBP/A O HEeMOTryhHOCTH
BaKI[MHKICAkha) KAKO y jaBHOM, TaKO M Y NMpUBaTHOM cektopy. OBo, Haume,
U3 pasjiora IITo caM TEeKCT Tauke 3a HHje cacTaB/beH Ha HAYMH KOjU OM ra
MOTao OKapaKTepPUCATH Kao IOMYHCKH KPUTEPHjyM 38 OCTBapHBatbE IpaBa u3
tauke 1. Crora, yKOJIMKO OBaKaB MPOIYCT IIPU OCTAaBIbakby TEKCTA Tauke 3a
3akJbydKa 3alpaBo M HE MPEACTaBIba MPOMYCT, IOCTABIbA CE MUTAE 3aLITO
OH HH]E CBOje MECTO HAIIA0 Y TEKCTY oaroBapajyher 3akoHa (4uje TOHOMICHE
nozxpasyMeBa u onpelheHy 3aKOHOIaBHY TIPOLIEIYPY, OTHOCHO, aHTa)KOBaHhE
Hapoxne Cxynmtune)?

C npyre cTpane, cama obaBe3a BakiuHaije y PenyOnunu CpOuju
3arpaBo BUILE U HE MPEJICTaBba CTPOr0 XUMOTETHUKO MUTAKE — UMajyhn y
BUJY JIa Y MIOjeIMHUM MTOCEOHUM PEKMMHUMA PaJHOT OIHOca oHa Beh jecte
nonpummia 00auk ooasese. [loceOHy ,,paninHy* Moauria je Tako ooaBe3Ha
BaKI[MHaIHja npodecuoHalHuX npunajauka Bojcke Pemyomuke Cpouje,
yTBphena Hapehemwem Hauennuka [enepanmrada Bojcke Cpouje - 3a kojom
je ycnenuna nputyx6a Bojaor cunaukara CpOuje 3amTutHUKy rpahana.’
IToctynak BakiMHaIMje, MHAYE, MUTAKkE je Koje je ypeheHo 3aKoHOM O

74 3amrutHUK TpalhaHa je OTOM, HA OCHOBY HaBOJA W3 MPHUTYXKOE, OMIYIHO J1a MMOKPEHE
MOCTYTaK KOHTPOJIEC MPABHIHOCTH U 3aKOHUTOCTH paja MuHucTapcTBa onopane PemyOinke
Cpbuje. Bun. AdupmaruBHe Mepe Ja, CaHKIMje HUKAKO, https.//www.ombudsman.rs/index.
php/2011-12-25-10-17-15/2011-12-26-10-05-05/7083-fir-ivn-r-d-s-n-ci-ni, 9. 7. 2021.
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3alITUTH CTAHOBHUIIITBA O 3apa3Hux OonectH (y gamem Tekery: 33C36),”
[Py YeMy je HECIIOpHO Jia y ofjpel)eHrM cirydajeBruMa o0aBe3Ha BaKI[MHAIIH]a
Moske OuTH yTBpheHa,’ a 1a ce mpu ToMe HY Ha KOji HauKH He Kpiuu Yctas PC,
Kao Hu ozipende oarosapajyhux parudpukoBanux mel)yHapoaHux yrosopa.”’
O0aBe3Hna UMyHHU3alMja Ak, y CKJIaay ca ojapendamMa HaBeICHOr IPOoIuca,
MOX€ Ce YTBPAMTH M 3a 3apa3He 00JeCTH KOje HHCY NCIHIHO HaBEICHE
HBErOBOM ofiroBapajyhom ofpeadom (ko1 IEIHIHO HABEACHUX KaTeropuja
nuna a, u3Mel)y ocranor, u Jinia 3arnocieHuX y 3ApaBCTBEHUM yCTaHOBaMa,
HO HE U KOJ] TPO(ECHOHAIHUX BOJHUX JIUI[A) YKOIUKO C€ YTBP/IU OMACHOCT OJI
IPEHOIICHa Te 3apa3He 6osectu. JlogarHo, o0aBe3Ha BaHPEIHA UMYy HU3aIHja
MOYKE CE€ OJIPEIMTH y CIIyuajy IojaBe erujieMuje 3apa3He 00JIECTH KaKo 3a
oznpeleHe kareropuje JuIa, TAKO U 3a CBa JIMIIA, O]l YCJIOBOM JIa C& YTBPIU
OMACHOCT OJ MPECHOLICHA T€ OONECTH, Ka0 M Yy CIIy4ajy YHOIICHA Y 3eMJbY
onpehene 3apaszne 6onectu. O0a oBa BUJa UMYHH3AIUje MOTY TaK OUTH
CITPOBEJICHA CaMO Ha OCHOBY akTa MUHHCTpPa HA VIS HOT 32 TI0CIIOBE 3/[paBJba,
a'y ckiaay ca npenopykama C30 u Ha npeior 3aBojia 3a jaBHO 3/[paBJbe,
y3 caryacHOCT PenyOinike CTpydHe KOMHUCH]E 32 3aIITUTY CTAHOBHHUIITBA
o7 3apasuux Oosiectn.”® Mmak, He camo Ja obaBe3a BaknuHaIje y Bojern
Peny6iinke CpOuje Huje Ouiia mpou3Boj oropapajyher akra 3a To HaJISKHOT
MuHmcTpa, IITO Y OBOM Clydajy jecte MUHHCTap HaJJIekKaH 3a MMOCIOBE
31paBsba,”’ Beh je HOTOpHA YHILEHUIA JIa je, MaKap Y OBOM TPEHYTKY, CTaB
C30 TakaB ja He Mojp)kaBa 00aBe3Hy BaKIMHALM]Y Beh, yIpaBo CyNnpoTHO,
BCHO ITIOACTULIAKLEC yHOTpCGOM pas3siIMuIUuTUX APYTUX METOAA Kao TO Cy TO
urdopmaruHe kKammname.® To ummak, CBaKaKko, He Memba YnmbeHUITy aa ce C30
3a camy BaknuHaIujy 3aigaxke.’! OHO MITO je y CBaKOM CIIyd4ajy HECIIOPHO,
a IITO je Ha Kpajy KpajeBa W 3alITUTHHUK rpahana yTBpamno,* jecte na je
OBAaKBO MOCTyMNamke MuHKMCTApCTBA 0/10paHe, 0HOCHO ['eHepanitada Bojcke
Cpb6uje, nporusHo oapendama 33C36. OBo umajyhu y Buay na je 33C3b

75 33C3b, (Cn. enacnux, PC, 6p. 15/2016, 68/2020 u 136/2020).

76 33C3Bb, wman 32, cT. 2-3.

77 Y ToMm morneny mu3jacHuo ce U YcraBHH cyx jom 2017. roqune. Bun. Pememe YcraHOr
cyna Cpbuje, V3. 48/16 on 26. 10. 2017, http://www.ustavni.sud.rs/page/predmet/sr-Cyrl-
CS/14727/?NOLAYOUT=1, 1. 8. 2021.

78 33C3Bb, ui. 32, ct. 2-3, . 33.

79 Bupa. 33C3b, unan 6. [IpaBHIHUK 0 IMYHH3aNNjH U HAYWHY 3aIITHTE JEKOBHMA, WIAH 7.
80 Bua. COVID-19 virtual press conference transcript - 7 December 2020, COVID-19
Virtual Press conference transcript - 7 December 2020 (who.int), 24. 7. 2021.

81 COVID-19vaccines, https://www.who.int/emergencies/diseases/novel-coronavirus-2019/
covid-19-vaccines, 3. 8. 2021.

82 Bun. Ilpenopyxa 3amrutHuka rpahana Pemyomuke Cpbuje, nen. 6p. 18387, ox 07. 07.
2021.
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HCTOBPEMEHO M 3aKOH KOjUM je ypeheHo nmurame 00aBe3He BaKIMHALIM]jE
(omHOCHO TIpOOJIEMaTHKE KOja c€ THYE JIMIA KOJ KOJUX OHAa MOXKE OUTH
yTBpheHa, Kao U yCJIoBa IO/ KOJUM Ce OHa MOXe YTBpAUTH). BepoBaTHO
je wu crora, umajyhu y Buay oapenoe 33C3b, HemTo Mame TUPEKTHO
NOCTYNHII0 MUHUCTAPCTBO YHYTpaIlbUX nocioBa Penyonuke Cpouje - u3
YHjer Ce CaOIIITCHha HE MOXKE JACHO 3aKJbYUUTH JIa JIU C€ PaJid 0 yTBphEeHO]
o0aBe3n BakIMHAIMje WM O MOTpeOU BakuuHHUcama. [IpeTxonHo Oynyhn
Jla y CBOM CaOIIITEeHY OHO HCTHYE JIa je MOTPEOHO J1a Ce CBH MPHIATHUIIN
MOJHIIMjE, OCUM OHUX KOJ KOJUX TO HHje MOTyhe u3 31paBCTBEHUX Pa3iora,
BaKIMHMINY TPOTUB 000Jbeba KoBua-19 1ok, ¢ apyre crpaHe, Ha caMOM
HOYETKY CAOIIITEHa ITHIIE 1A j¢ OHO JOHEIIO OJUTYKY JIa CE CBH MPHIIATHUIIN
[Monuiuje BakuHuUIy.*

W 1ok ce Heku y morieny nuTama 00aBe3He BaKIMHAIM]E MO3KUBAjy
Ha ofnyky ECJBII y nmpenmety BaBpuuka,® unnu ce ma onn 3a00paBibajy
Ja je Beh y CBOjUM MpeIMMUHAPHUM 3allakalbuMa OBaj CyJ UCTaKao Jia ce
KOHKpETaH CJIy4aj OAHOCH Ha CTaHJap/Hy U PYTHHCKY BaKLMHAIHUjy Jele
MPOTHB OOIECTH KOje Cy MEIUIMHE 100po To3HaTe.’’ OcuM Tora, Tpeda uMaTH
y BUJIy U UHECHUILY J1a, KAKO y 00pa3oKerby Mpecyie U Mullie, 0301IbHE U
TpajHe MOCIEIHIIC 110 3paBJbe Ol OBHX BaKI[MHA jecy peTke (y Yemkoj met
1o mect crygajea Ha 100.000 Baxumaucane aere).% Takole, kao mro ECJBIT
ucnpasHo npumehyje, noctynuoct obemrehema y ciaydajy eBeHTyaIHUX
IITETHUX MOCJIEAUIIA TI0 3[[paBJbe JINIIA JeCTE PEJICBAHTAH SJICMEHT CUCTEMa
00aBe3He BaKIMHAIM]jE MAKO, Y KOHKPETHOM CJIy4ajy, TOME HU]jE MPHUIA0

83 Ilpm Tome ce y caonmTemy TO YHHH y3 nozacehame Ha oOaBe3e Koje OHU Kao 3aIll0CIeHI
MMajy y CKJIaay ca 3aKOHOM 0 0e30emHOCTH U 37paBiby Ha pany. Bua. MVII: [TorpebHO na
ce cBu npunaaauny [lomumnuje BakuHuNry npoTuB Bupyca Kosun-19, http://www.mup.gov.
rs/wps/portal/sr/aktuelno/saopstenja/7b069f8d-93a0-4fdb-8132-bd7647021847/lut/p/z1/fcz
LCsIwEEDRLxpm8jCPZVEsKEHBTTsbSQhpgSIWKX6 — QKXFw4XGQfkFr91iltdWnzvPbJ
53nwwoid5dbo7UxfoQPeHov5k8ILSH-wH-OQnHMCGvcZuhtrLgYBMZX1wGryKBLjmBEOp
CytZoS114bXF98fgDvNJSNw!!/, 25. 5. 2021. He Buaumo unak Besy usMmel)y uMyHH3ammje,
OZIHOCHO BaKIIMHAIH]jE, ¥ caMor 3aKoHa 0 0e30eJHOCTH U 3/1paBJby Ha pasy — uMajyhn y BUIy
Jla je OBO NHUTambe, Kao IITO je Y OBOM pajy BHIIE ITyTa MCTAKHYTO, PEryINCAHO ITOCEOHUM
nporricoM. OCHM ToTra, He BUANMO Pa3Jjior 3aIlTo 00aBe3e yTBpheHe 3akoHOM 0 6e30eTHOCTH
u 3apaBiby Ha pany (Ca. enacnux PC, 6p. 101/2005, 91/2015 u 113/2017 - np. 3akoH) He Ou
MorIe OUTH HCIyHheHe Ha Jpyre HaurHe ((hU3HUKa JUCTaHIa, oAroBapajyha JImuHa 3amriuTHa
oIpeMa, XUTHjeHa U CIL.).

84 Moze li Sud u Stazburu da propise obaveznu vakcinaciju? https.//novaekonomija.rs/vesti-
iz-sveta/mo%C5%BEe-li-sud-u-stazburu-da-propi%C5%A 1 e-obaveznu-vakcinaciju, 25. 7.
2021.

85 The European Court of Human Rights, grand chamber, Case of Vavricka and others v. the
Czech Republic, op. cit., ctaB 158

86 Ibid., cras 301.
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CYLITHUHCKH 3HAa4aj - yclie]l YNCHHIIC /12 HU jeJIHa BAaKIIMHA HUjE MPUCUITHO
nata.’” Mnak, 1a i ce yOIIITe ¥ MOXKEe TOBOPUTH 0 MoryhHOCTH oOemiTehema
YKOJIUKO Cy HEKe TBPIFbE, Ka0 OHE KOje Cy M3HETE O CTPaHE YAPYKECHUX
cuHuKkara ,,Ciora”, a koje ce TH4y 00aBe3e MOTIUCHBAbaA CaTJIaCHOCTH O]
cTpaHe TMpodecHoHaTHIX BOJHUX JIMIA MPH UMYHHU3AUju,*® 1 ucTuHUTE?
C nmpyre cTpaHe, Aa I CE€, YKOJIHUKO C€ HbUMa MPETH AUCHHUIIHHCKOM
OJIrOBOPHOIINY U OTKA30M PaJHOT OJIHOCA aKO CE OBAKBOj BAKI[MHAIUJU HE
MOJIBPTHY, 3aKCTa MOXE TBPJUTH Jla OHA HUjE MPUCUIIHO U3BPIICHA, YaK U
aKo He MOCTOjU eneMeHT (usnuke mpucuiae?®® Haume, jemaH o1 OCHOBHHX
MOCTYJIaTa PaHOT IpaBa jecTe Taj 1a ,,paa Huje poda.””® Taj mocTynar max,
Ha OBaj HAYMH JUPEKTHO CE€ KPIIH, jJep Y CUTYallUju Y KO0jO] Ce€ 3aI0CICHH
CyouaBa ca IIpeTHOM I'yOUTKa 3aI0ClIicHha U H3BOpa MPUX0/1a TE, CAMUM THUM,
CpeacTaBa 3a JXUBOT U U3JIprKaBamk€ MOpOoaAULE, lEI'OBO 3/IpaBJbe (yKOJII/IKO
OH Bepyje Y MOryhHOCT HEeroBOT Moropiiama ycie] BaKIIMHaIKje) 32 Ihera
MoUMbe TpeAcTaBbaTH poly ca yHarpes yTBpheHom 1eHom. Jpyrum
peunma, oH hie Mmopatu na 6upa uzmely pana u, caMuM THM, CBOj€ EKOHOMCKE
CUTYPHOCTH M €KOHOMCKE CUTYPHOCTH CBOj€ MOPOJMIIC - C jeJIHE CTPaHe U
CBOT 37IpaBJjba - ¢ APyTEe CTPaHE.

Hecnopso je omer, y cBakoMm ciyuajy aa 33C3b, Bupenu cMo, 1oj
onpeheHUM ycjaoBHMa JoMylnTa 00aBe3HY BaKIMHAIIA]y JIMIA KOja CY
3aIoCiIeHa y 3[paBCTBEHUM ycTanoBama.” Mnak, 10 TakBe o1yke MuUHHCTpa
HaJIICKHOT 3a ITOCJIOBE 3/IpaBJiba jOIll HHje JONIIO TE TAKO, Ca MPaBHE Tauke
rieauniTa, OBaKkBa o0aBe3a 3a ILUX U J1aJb€ HE HOCTOjI/I. Ho CBCIOIIM CMO HUITaK
YUIHBCHUIIC [1a CC Ha 3allOCJICHE Y 3/IpaBCTBCHUM yCTaHOBaMa BPpIIU U3Y3€TaH
MPUTHUCAK Jla Ce Ha by CaMOCTaHO ojyde. M nako je, ¢ jeane cTpaHe,
aTCoTy THO HECITOPHO J1a CE HhMXOBA BAKIIMHAIIH]ja MOYKE MMOJCTHUIIATH,” caM
87 Ibid., cras 302.

88 Opasno narusavanje vladavine praval, http.//sloga.org.rs/opasno-narusavanje-vliadavine-
prava/, 26.7.2021.

89 Osu nogamu mory ce Hahm y oxrosapajyhoj mpenopymu 3amTuTHHKA TpahaHa, y ety
y KOM ce OH OCBplie Ha pasjore ycien Kojux je yTBpheH mpomycrt y paxy MuHHCTapcTBa
onbpane, oqHocHo ['enepammraba Bojcke Cpbuje. Bun. Ilpenopyka 3amrutHuka rpahana
Penyomnuke Cpbuje, op. cit., cTp. 2.

90 International Labour Organization, Declaration concerning the aims and purposes of the
International Labour Organisation, Declaration of Philadelphia, 10 May 1944, unan 1, cTa
1, Tauxka a.

91 Ha oBakaB kopak Heke qpkase cy ce Beh n ouryumite. Bua. Italy makes COVID-19 vaccine
mandatory for all health workers, https://www.reuters.com/article/us-health-coronavirus-
italy-vaccine-idUSKBN2BN34F, 26. 7. 2021. France Covid: Vaccinations mandatory for all
health workers, https://www.bbc.com/news/world-europe-57814163, 26. 7. 2021.

92 VYocranoMm BakIHHe, yoIIITe ToBopehn, 3aucTa MpeAcTaBbajy TEKOBUHY IIMBIIIH3ALIIM]jE
1 MMajy yJIOTY 3aIlITHTe He caMo OHHUX ocoba Koje Cy BakIuHHcaHe, Beh n 1pyrux ocoba koje
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HAYMH HA KOJU C€ TO TPEHYTHO YMHU IaK IOCBE je ynutaH. Hanme, y jyiy
2021. roguHe 3paBCTBEHUM yCTaHOBaMa yryheH je J0Nuc KojuM ce (Ha
OCHOBY, UMHH C€, OTIYHO MTPOM3BOJBHUX U TIOCBE YIIMUTHUX MO/IaTaKa) OHE
obaBelITaBajy 0 nompebu 1a HEBaKIIMHUCAHO 0C00JbE, HAKOH OJICYCTBOBaka
ca rocna, paj y 31[paBCTBEHUM ycTaHOBaMa 13 [11aHa Mpeske MO)Ke HaCTaBUTH
camo y3 Herarusad [1LIP Tect He cTapuju o 48 catu, Koju mopajy 00e30e1uTH
0 cBOM Tpomiky. OcuM Tora, y HCTOM TOM O0aBeIITEeY HCTUYE ce Takohe
U nompeOa XUTHOT JIOHOIICHAa WHTEPHHUX OJIyKa CBUX 3/PAaBCTBEHUX
yctaHoBa u3 [laHa Mpexxa 31paBCTBEHUX YCTaHOBA paju CIpOBOhema
takBe monuTrke.” OBakBO 0OaBemITeHE Tpeba Mmak, Mpe CBera, CTABUTH Y
npaBHU KoHTeKcT. Hanme, YeraBom PC, koju je yjenHo U HajBHIIU ITPaBHU
aKT, MPOIKCaHa je 3a0paHa cBake AUCKPUMHUHAIH]e, KAKO HEIOCPEIHOT, TaKO
U MIOCPETHOT THIIA, IO OMJI0O KOM OCHOBY a Hapo4MTO, u3mely ocraor, 1o
OCHOBY TOJIUTHYKOT U JIPYTOT YBEpEHha 1 UMOBHOT cTama.” OBakBa 3a0paHa
npeToYeHa je mak u'y oaroapajyhy oapendy 3akona o pany.” Mnak, oBakBoM
ce OJITyKoM (IIperopyKoM — sic!), HECIIOPHO MPaBHU IojieNa 3aMoCcIeHNX Ha
OHE KOjHU Cy C€ ONpEeeNIMIIN Ha BaKIIMHAIU]Y U HA OHE KOjU CE Ha Y HUCY
onpenenunu. Ocum Tora (MMajyhu y BUay J1a, y o0BOM TpeHyTKy, [1L[P tect
xomta 9000 nuHapa), ’OME ce HCTOBPEMEHO BPIIH M0J1eJ1a U Ha 3aI0CiIeHe
KOju Cy y MOryhHOCTH J1a muiate TecTUpame W Ha OHE KOjU TO HHUCY Y
moryhHocTH fa yunne.” [Ipu ToMe, He MOXKE C€ MCKJBYYHTH HU MOTYhHOCT

ca IbHMa Jj0J1a3e y KOHTaKT — IITO OU, JaKie, y OBOM CIIy4ajy, TOAPAa3yMeBaIo KaKo 3aIITHTY
CaMUX 3[PaBCTBEHHUX PAIHUKA M APYTUX 3aMOCICHUX Y 3IPaBCTBEHHM YCTaHOBaMa, Tako U
BIXOBHX ITOpOANIIA 1 nanujerara. OBoO MOTOTOBO KaJjia ce MMa y BUJTY J1a, 110 JIOTHIIN CTBApH,
OHMU 3aUCTa U jecy MoceOHO M3I0KEeH! PH3HKY 000JbeBama. Mnak, Tpeda uMatn y BUIy U 1a
HajHOBHja MCTPAKUBamba TOBOPE Y MPWIOT MOTyhHOCTH IpeHoca 3apas3e M Of CTpaHe OHHX
nuia koja cy BakuuHucana. C. M. Brown, J. Vostok, H. Johnson, M. Burns, et. al., Outbreak
of SARS-CoV-2 infections, including COVID-19 vaccine breakthrough infections, associated
with large public gatherings - Barnstable county, Massachusetts, July 2021, Morbidity and
Mortality Weekly Report, Bon. 70, 6p. 31/2021, ctp. 1059-1062, https://www.cdc.gov/mmwr/
volumes/70/wr/pdfs/mm7031e2-H.pdf, 4.8.2021.

93 TIlomenyrm momuc, IpH TOME, ITyH je MPaBHUX HEIOCTAaTaka - Kako Iope] HeHaBohema
IIPAaBHOT OCHOBA IT0 OCHOBY KOT C€ TaKBa IOJINTHKA HMa CIIPOBOANTH, Takol)e HeMa HU MOTITHC
Hu nievar. [Ipumep jenne Takse mpenopyke: Jlonwmc ca npwj. men. 6p. 01-2416, Pemy6mmka
Cpbuja, AyronomHa rokpajuna Bojsoxnna, Ommra 6omanna ,,bophe Joanosuh*, 13. jyn
2021, 3pemaHuH.

94 Vcras PC, wnan 21, ctaB 3.

95 3akoH o pany, unaH 18.

96 Ilpum wemy, nmajyhu y BuIy 0OMM IOCHIa U caM HEIOCTATaK 3arOCIEeHHX, BEIHKU Opoj
3al0CIICHNX Y 3JPaBCTBEHHM YCTaHOBaMa HeMa Jpyror m3dopa 10 1a CBOje IpaBO Ha
TOJUIIBY OAMOp Kopucte y nenoBuMa. Bua. Nevakcinisani medicinari posle odmora PCR
test placaju sami, sindikati traze besplatno testiranje, https.//www.juznevesti.com/Drushtvo/
Nevakcinisani-medicinari-posle-odmora-PCR-test-placaju-sami-sindikat-trazi-besplatno-
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Pa3IMYUTOT MOCTYTamka oipel)eHuX 3paBCTBEHUX yCTaHOBa, Oyayhu na cam
JIOTIHC TOBOPH O nompebu a He 0 06asesu CpoBohema OBaKBE MOIUTHKE.
JonarHo, puHaHcHjcka 00aBe3a kojy ca cooom Hocu ITL[P Tectupame oBux
3aMoCICHUX, TPEe MOXKE Jla C€ OKapaKTepHIle Ka0 YUH PeTpuldyIHje a He
MO3UTHUBHE TUCKPUMHUHAIIN]E BAKIIMHUCAHMX 3aIIOCICHUX PA/IH MOACTUIIAbA
BaKI[MHAI[M]E - IITO y CUCTEMY Y KOMe 00aBe3a BaKIMHAIIM]e HUje yTBpheHa
Jenyje Hernpumepeno. Yocraiom, camo [P tectupame npe Ou ce Morio
CXBaTHTH Kao Mepa 3alITUTE 3[paBjba U 0e30€IHOCTH Ha paay — MITO Ou,
JIaKJie, NCTO CBPCTAJO y jeaHy of (puHaHCHjCKHX obOaBe3a mocioaanma.’”’
Wnak, oHO 1ITO je y 1ei0j TOj MpuYu MOXJa U HajBehu mpobiem, jecte
IUTake OJATOBOPHOCTH 33 EBEHTYAJIHY ILTETY M0 31PaBJbe THX 3aM0CICHHX,
OJIHOCHO, Y CJIy4ajy TpajHe IITeTe U 030MJbHUX KOHTpanHauKanuja. Hanme,
Kao mTo cMo Beh mcrakiu, onroapajyhu akt MUHUCTpa HAJICKHOT 32
MIOCJIOBE 37IpaBJba, KOjuM OM OBakBa oOaBe3a MOTiia OMTH yTBpheHa, jour yBeK
Hyje goHeT. CaMuM THUM, YMH BaKIMHALKje ponpaheH je 1 NOTIHUCHBambEeM
carnacHocTu — Oyayhu nma ce, makie, cmMarpa aa ce paju 0 J00pOBOJEHOM
quny.” Jlakiie YKOJIUKO Ta nompeba CYyIITHHCKH MPEACTAaBIba U IHHXOBY
ob6ase3y, 3alITO OHU U JaJbe MOPAjy TakBYy caryiacHOCT nornucatu? Ocum
TOra, CBE M KaJia Ou mocrojajia MOryhHOCT yTyXKema TakBe IITeTe, KO 01 3a
by YOIIIIITE MOT'a0 U OJIrOBapaTH — MMajyhin y Buy Jia o0aBe3a BaKIIMHAIIH]E
He nocmoju, Aa caM JOIUC KOJUM je OBaKBa IOJUTHKA NPenopyyeHa HUje
NOTIHCAH HU TIeYaTHPaH, Kao M Ja OM CBAKO MOCTYIAmke 3/PAaBCTBEHUX
ycTaHoBa OMJIO MPOM3BOA OMIyKe , Munucmapemsa 30pasma’“??® Jpyrum
peunma, Ha MUHUCTPY HaJUJISKHOM 3a MOCJIOBE 3[paBiba je 1a, YKOIHKO
MPUIIMKE 3aKCTa jeCy TaKBe J1a 3aXTeBajy 00aBe3HY BaKIIMHALIM]Y 3aII0CIICHUX
y 3[paBCTBEHHM yCTaHOBaMa, yIOTPeOU CBOje 3aKOHOM JaTO IPABO U J1a TAKBY
ob6aBe3y u yrBpau. C apyre cTpaHe, HCTH TH 3aII0CIICHA MOPajy KMaTH U IPaBo
Ha aJiekBaTHO oOemTehene y cliydajy eBeHTYya THUX KOHTpauHauKaiuja.' "

testiranje.sr.html, 29. 7. 2021.

97 Buna. 3axoH o 6e30eTHOCTH U 3ApaBIby Ha pajy, wiaH 10.

98 JlaBame OBaKBe CaIIACHOCTH, yOCTAJIOM, y CKiany je u ca Hapemnbom o crpoBohemy
BaHpenHe mpenopydeHe umyHm3anuje nporuB COVID-19, kojom je yrBpheHo ma ce
HMyHM3allMja MMa CIIPOBOMUTH y3 NHCaHy camlacHocT mnpumaorna. Bma. Hapenba o
crpoBohemy BaHpenHe npenopydeHe nmyHmu3anuje nporus COVID-19, (Ca. enacnux PC, 6p.
155), craB 2.

99 HaoxHuIM HUCY TIPOM3BOJ TPEIIKE jep Ha KOjU HAuMH 3alpaBoO M JOKa3aTH Ja je
HaBEe/ICHH JIOKyMEHT 3aiCTa 1 ITOTeKao Off IOMeHyTor MuHHCTapcTBa?

100 Homajemo mpu ToMe U Ja je Ha motpedy moryhHoctn obemrehema no 13B. no fault
MPUHIUITY (TIPHHINI O0jeKTUBHE OAroBOpHOCTH) Beh yka3aHO — kako 300r morpebe ma ce
3aIITHTE CaMU NTPOoX3Bol)aul OBAKBHX BaKIMHA, TAaKO U 300T moTpebde 3a obemrehemeM ia,
KOJI KOjUX OM OHE €BEeHTYaJIHO OCTaBHJIE TPpajHe U 030MIbHE 31ApaBCTBEHE mocueanie. Bua. S.
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[IperxojHa KOHCTaTalMja OJHOCH C€ TaKohe W Ha EBEHTyasJHy 00aBe3HY
BaHpEIHY UMYHH3AIMjy CBHUX JIMIA WM MaK camMo oapeheHux kareropuja
JuIa.

5. 3ak/by4Ha pa3zmarpama

O6osbeme KoBra-19 y mOTIyHOCTH je M3MEHHIIO CBET pajia, Kako 300T
caMor HaunHa 00aBJbama M0jeINHUX MOCIIOBA, TAKO U 300T Belie M3I10KEHOCTH
pu3uKy 000JbeBamba oipel)eHIX KaTeropuja 3aroCcICHUX Y OIHOCY Ha OCTalle.
[IpoHana3zak BakIlMHE OBAKBY CHUTYAIlM]y HHjE UITaK HU MaJio 000JkIIao, Beh
je MOCTaBHo 10/1aTHA OTBOPEHA MUTakba - IPEKO MOryNHOCTH CTaBJbarba 3HaKa
Heje,IIHaKOCTI/I HSMCI)y BaKIIMHHCAaHUX U HCBAKIITMHUCAHUX 3aIllOCJICHHUX, I1a CBC
1o MoryhHocTn yTBphrBama 00aBe3He BaKIIMHALIM]E TIOjeTMHUX KaTeroprja
3anocieHuX. [Ipakca pa3inKoBama BaKIIMHUCAHUX OJ] HEBAKIIMHHUCAHUX
3anocienux y Penmy6nuuu CpOuju je nputoM Beh MpUCyTHA U, IITO je U
npoOJIeMaTHYHO, OHA je CIIPOBEJCHA Ha HAYMH KOjH y TOTITYHOCTH YWHU
YIOUTHUM CaM MOCTYJIaT paBHE CUTYPHOCTH Oynyhwu na ce oHa cripoBonu
aKTUMa MpPaBHO ,,HeoOaBe3yjyher® kapakTepa Kao U OjiIyKaMa Koje HUCY
JIOHETE y CKJIaay ca MO3WTHUBHOIIPAaBHUM mponucuma. HecropHo je npu
TOME z[aje IIO3UTHUBHA I[I/ICKpI/IMI/IHaHI/Ija BaKIIMHUCAHUX 3aIMOCJIICHUX Y TUJbY
NO/ICTUIAFha BaKI[MHAIIM]E T03BOJbEH U OMPABIAH MOTE3 YKOJIUKO OlleHA
CTpYKe jecTe TakBa 1a caM unH KoBu 1 BakIHaIje noapxkasa. Mnak, 0CHOB
32 eBEHTYyaJIHy PETPUOYTHUBHY MOTUTUKY MpPEeMa 3aroCcICHIMA |, YOIIITE,
JUIMMa KOja ce He ONpe/iesie ca OBaKBY BaKIIMHAIU]Y HE MOCTOjU, Oynyhn
Ja o0aBe3a BakIMHaIMje, Oap 3a caja, HUje yTBpheHa - IITO CBaKH MOTE3
TOT THIIa YUHU aIlCOJyTHO HENMPUXBATFUBUM (OMJIO y pagHOj CpPEeIUHH,
ouio BaH we). O0aBe3Ha BaKI[MHAIIM]ja OTIET, KA0 TaKBa, Hako y oapeheHnm
cllydyajeBMMa IMOTIIYHO ONpaBlaHa, y ciiyuajy obosbewa KoBun-19 u naswe,
YUHH Ce, IPeJCTaBba yNUTaH u300p. YOocTanioM, Kako je TO O]l CTpaHe
C30 u npumeheno, obaBe3Ha BaKkIMHAIMja ca COOOM HOCH M HU3 €THUKHX
NUTamka — Ol MUTamka Jia JIM je Moryhe KONeKTUBHU MMYHHUTET MOcTUhn
Mepama Koje Cy Mambe PeCTPUKTUBHE (ITO OM OBaKBY MMYHHU3AIIN]y YAHUIIO
€TUYKH HEOIPaBIaHOM), ITPEKO J0Ka3a 0 0e30€AHOCTH BaKIMHE U O HEHO]
e(pMKAaCHOCTH, Ta CBE IO TPAHCIAPEHTHOCTH CaMOI MpoIieca OyunBamba
o ToM muTamy.'”! Tako HaBeleHa eTHYKA MHUTAama W jeCy Pasjior 3alliTo

Halabi, A. Heinrich, S. B. Omer, No-fault compensation for vaccine injury — the other side
of equitable access to COVID-19 vaccines, The New England Journal of Medicine, Bon. 383,
op. 23/2020, https://www.nejm.org/doi/full/10.1056/NEJMp2030600, 29.7. 2021.

101 Bua. WHO, COVID-19 and mandatory vaccination: Ethical considerations and caveats
(Policy brief), https://apps.who.int/iris/bitstream/handle/10665/340841/WHO-2019-nCoV-
Policy-brief-Mandatory-vaccination-2021.1-eng.pdf?sequence=1&isAllowed=y, 24.7.2021.
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cMaTpamMo Ja yTBphuBame 00aBe3HE BaKIMHALIM]E YOIIITE (I1a CAMUM TUM
U y PajiHOj CPEIMHU) Y OBOM TPEHYTKY HHjE LIEIUCXOIHO — 0e3 003upa Ha
YUECHUILY J1a TAKBa MOTYNHOCT, Y 3aKOHOM IPOIKUCAHUM CIIyuajeBUMa, Y
OBOM TPEHYTKY MOCTOju. Mmak, yak U YKOJMKO ce TakaB n300p HaIpasH,
OH CBaKaKO Mopa IMOBJIAYHUTH ca cOOOM U oipel)eHy OJrOBOPHOCT JIpKaBe y
norneny odemrehema eBeHTyaIHE IITETE M0 3/IpaBJbe THX JIMIA, OAHOCHO,
y ciIyuajy eBeHTYaJIHUX KOHTPauHIUuKaIuja.
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Mila Petrovi¢, LL.D.

Mandatory Vaccination against Covid-19 in the
Working Environment — key Labour Law Aspects

Summary

COVID-19 has completely changed the world of work, both because of
the way certain jobs are performed, as well as because of the greater expo-
sure to the risk of getting sick of certain categories of employees in relation
to others. The discovery of the vaccine, on the other hand, did not improve
this situation whatsoever, but raised additional open questions - through the
posibilitty of unequal treatment of the vaccinated and the unvaccinated em-
ployees, all the way to the possibility of introducing mandatory vaccination of
certain categories of employees. And right in the middle of the entire debate
that arose on this occasion, the recent ruling of the European Court of Human
Rights added ,,fuel to the fire” when the Grand Chamber of the Court defini-
tively concluded that mandatory vaccination can be regarded as a measure
that can be “necessary in a democratic society”. In the meantime, on the
other hand, the practice of differentiation of the vaccinated employees from
the ones that are not vaccinated in the Republic of Serbia is already present,
the biggest problem of it all being that it has been implemented in a way that
completely calls into question the very postulate of legal security — due to the
fact that it is implemented by acts of legally “non-binding” nature, as well
as by the decisions which weren’t made in accordance with the positive legal
regulations. With that said, it should be acknowledged that it is undoubtedly
allowed and justified to apply some form of so-called positive discrimination
in order to encourage the act of vaccination, providing that the vaccination
itself'is being supported by the medical experts. However, it should also be
acknowledged that the legal ground for any kind of retributive policy made
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towards employees or, as a matter of fact, any other person who opts against
getting vaccinated doesn’t exist, due to the fact that the obligation to vacci-
nate, at least for now, has not been determined - which makes any move of
this type totally unacceptable (both within the working environment, as well
as outside of the working environment). Mandatory vaccination, as such, on
the other hand, even though entirely justified in some cases, when it comes
to the COVID-19 disease still seems to be a questionable choice. After all, as
noticed by the World Health Organization, mandatory vaccination, as such,
is a matter that involves a lot of ethical considerations - from the question
of whether it is possible to achieve collective immunity by less coercive or
intrusive policy interventions (Which would make this mandate not ethically
Justified), through the question of the available data that demonstrates that the
vaccine itself is safe and effective, all the way to the question of transparency
in decision-making process on the issue of mandatory vaccination. Those
ethical considerations are also the main reason why the point of view taken
in this paper is that mandatory vaccination in general (and therefore in the
working environment as well) should not be introduced at this moment in time
- regardless of the fact that such a possibility, in cases prescribed by law, does
exist. However, even if such a choice is made, that is, if the State does decide
to introduce mandatory vaccination, that choice must also entail certain
responsibility of the State in terms of compensation for possible damage to
the health of the vaccinated persons (in case of possible contraindications).

Key words: COVID-19, essential work, frontline workers, mandatory
vaccination, the right to respect for private life.
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00a6/6ajy noci06e 3anouLbasaArba (NPEeHcmeeno nocpedosarse npu
3anouibasary) nopeo Hayuonanne cayocoe 3a 3anoutvagarse, npu
uemMy oHe HUCy cmpanay paonom oonocy. Hacynpom mome, y cmucuy
3axona o azenyujckom 3anouibasarvy, azenyuje 3a npuspemMeHo
3anoW/baAarbe 3ACHUBA]Y PAOHU OOHOC €A 3aANOCHeHUM paou
1e20602 NPUBPEMEHO2 YCMYNAbA NOCI00A8YY KOPUCHUKY. Y pady ce
ananusupajy mehynapooHu, esponcku u domahu npasHu cmanoapou
Koju ce 00HOCe Ha NPUBAMHe azeHyuje 3a 3anoul/basarse, ¢ NoCeOHUM
ocepmom na peaynucarbe osux azenyujay Penyonuyu Cpouju.

* e-mail: aleksandra.miladinovicl295@gmail.com
Pao npummwen: 10.11.2021.
Pao npuxsahen: 20.12.2021.
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Kuwyune peuu: npusamne acenyuje 3a 3anoutvasare, Konsenyuja
MOP-a 6p. 181, Hupexmusa 6p. 2008/104/E3, 3axon o 3anoutbasarsy
U ocucyparwy 3a CIyuaj He3anocieHOCmu, 3aKOH O A2eHYUjcKoM
3anowbABAIY).

1. YBox

[IpaBo Ha paj je OCHOBHO COIIM]jaJTHO TIPABO KOj& JOIPHUHOCH JBYICKOM
JI0CTOjaHCTBY Ha pany.' [IpaBo Ha paj je CJI0KEHO PaBO KOje Ce CaCTOju U3
BHIIIE €JIEMEHATa, a jeflaH O]l IhHX je U cI000aa pajia.

Kao ocHOBHO Jby/ICKO TIpaBO MPOKJIAMOBAHO je OpojHIM Mel)yHapogHIM
aKTHMa: YHUBEP3aJIHOM JeKJIapalijoM o IIpaBuMa 4oBeka u3 1948. ronune,
MehyHapoHUM TAKTOM O EKOHOMCKHM, COLIMjATHUM U KYJITYPHUM IIPaBUMa
n3 1966. rogune, YecraBom MOP-a u3 1919. ronqune, Korsenmujom MOP-a o
MTOJIMTHIIN 3aIoNlJbaBamma Op. 122 u3 1964. ronune, KonseHmumjom o pa3Bojy
Jby/ICKHX pecypca 0p. 142 u3 1975. ronuae, KoHBEHITHjOM 0 TUCKPUMHUHAIIN]U
y TIOTJIeY 3aronijbaBarma i 3aHuMama op. 111 u3 1960. roqune, Konsenmujom
0 yTBphuBamy MuHIMaIHAX 3apana op. 131 u3 1970. roguae, KonBeH1mjoM o
MIPUBATHUM areHIIfjaMa 3a 3amnomnijbaBame 0p. 181 u3 1997. ronune u Apyrum
aKTHMa.

VYeraBom Peny6muke Cpouje? u3 2006. rofauHe 3ajeMUeHO je MpaBo Ha
paz. IIporcano je ma cBako MMa MpaBo Ha ciobomaH n300p paga Kao u 1a
Cy CBHMa [0/ jeJHAKUM yCJIOBHMa JIOCTYIIHA CBA paJiHa MeCTa. YCTaB jeMun
U IpaBa Koja YMHE IIPaBO HA paj y IIHMPEM CMUCILY, Kao LITO Cy IIPaBoO Ha
MIOIITOBAK-E JIOCTOjJaHCTBA JTUYHOCTH Ha pajy, 0e30eHe U 37paBe yCIOBE
pana, noTpeOHy 3alUTUTY Ha paay, OrPaHUYEHO PajHO BpEME, THEBHU U
HEeAEeJbHHU OIMOp, IJIaheHH MOJUIIBY OIAMOD, IPaBUYHY HaKHALY 3a pal
1 NMPaBO HA MPABHY 3alUTUTY 3a CiIyyaj IpecTaHKa pagHor ogHoca. Mako
ce MPaBoO Ha pajl OCTBapyje 3allolJbaBakEM, OHO MIIAK HE 3HAYM IIPABO
rojeiMHITA f1a To0uje 3anocieme, Beh o0aBesy nprkaBe a CTBOPH YCIIOBE 3a
Er0BO OCTBAPEH-E, [1a BOIU IOJIUTUKY ITyHE 3aII0CJICHOCTH.

VY ocTBapuBamy IpaBa Ha pajJ BaxkHA je W yIllora CIyXOHW 3a
3anonubaBame. Ciyk0e 3a 3amonbaBamke Cy HHCTUTYIH]e Koje 00aBibajy
MOCJIOBE 3alolljbaBama 0e3 HaKHaJe 3a He3arnocleHa juna.’ Mory 6utu
jaBHe — HaIMOHAJIHE ciryk0Oe 3a 3amonbaBame (Ppanmycka, Hemauka,

1 b. Jlybapna, Paouo npaso — pacnpasa 0 00cmojancmey Ha pady u cCOyujanHom oujanoey,
beorpan, 2020, ctp. 279.

2 “Cmyx6enu mmacaux PC”, 6p. 98/2006 u 115/2021.

3 b. Jlybapna, op. cit, ctp 313.
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Uranuja, Cpouja, Lpua ['opa) nim npuBaTHe areHIuje 3a 3amolbaBame.
JaBHe cityx0e 3a 3am0/baBambe AyTo BpEMeHa Cy HMaJie MOHOIION Y OJTHOCY
Ha MpUBaTHE areHiuje. MehyTum, y mocienmoj AeleH!jH TPOIILIOr BeKa,
Kao MOCJIe/INIa BEJIMKEe HE3alOCICHOCTH HacTala je HeehUKaCHOCT y paay
JABHUX CIIYOM 3a 3aMo0llJbaBarke, IITO TOBOIH J10 (hOpMHUpPamka MPUBATHIX
arcHIlMja 3a 3aroll/baBambe.

IIpuBaTHe areHIMje 3a 3amolJbaBamke Cy arcHIMje Koje MOry
OCHUBATH (pU3MYKa WIIM MPABHA JIUIIA, KOja UCITYHE 3aKOHOM ITPOIHCAHE
YCIIOBE, TAaKO IITO JO0OHjajy JUICHITY 3a CBOj pajl O] HAJICHKHOT JAPIKABHOT
Oprasa, ojiJIoXkKHE Cy 0CeOHO] KOHTPOJIU 3aKOHUTOCTH PaJia, Koja yKIJbydyje
JOCTaBJbaE MEPUOJUYHUX H3BEIITAja O PEANM30BAaHUM I[OCIOBHMA
3anonbaBama.’ Mako cy ycinyre Koje npyskajy mocaoaBIiMa 1 JUIrMa Koja
Tpake 3aMOCIICHE YXKE Yy OJJHOCY Ha YCIIyTe jJaBHUX CIIy)KOU 3a 3aI0I/baBambe,
[pUBATHE arcHIIUje JaHac UMajy CBE BaKHH]Y YJIOTY M CBE UX j€ BHUIIIC Ha
TPKUIITY paja. [IpuBaTHe areHiyje 3a 3anolbaBame ¢y QaeKkcuOuIHuje y
paay u Mory Ha epukacaH Ha4HH Jla OATOBOPE AMHAMUIM Ha TPXKHUINTY pajia.
W3zmely jaBHUX ci1y»k0H ¥ TPUBATHUX arcHIlMja 3a 3aroljbaBamke He Tpeda aa
MOCTOj1 KOHKYPEHIIH]ja, Beh lUX0B 0lHOC Tpeba J1a ce 3aCHUBA Ha capaliby,
IITO j& OJf €CeHIIMjAJIHOT 3Hayuaja 3a peliaBame IpodiieMa He3aroCICHOCTH.
Kon Hac mocToje 00e BpcTe CityK0u 3a 3aolljbaBarbe.

IMopen mpuBaTHUX areHIMja 3a MOCPEIOBAE Y 3alolIbaBamy, Kao
noceOHO 3HaYajHEe M3J1Bajajy CE M arcHIIMje 3a IPUBPEMEHO 3allOlI/baBake.
3arnonsbaBame MOCPEJACTBOM OBUX areHIIM]ja je/Ia je o1 00JIMKa aTHITUYHOT,
HeCTaHapAHOT, (IICKCHOUITHOT 3alolbaBamba. Y OBOM CIIy4ajy, IpHBAaTHA
arcHIlMja ce jaBJba Kao MOCJI0/1aBall jep 3aCHUBA PaJIHU OJHOC Ca 3al0CICHUM,
pajiu BeroBOr MPUBPEMEHOT Pajia KoJ OCI0aBIia KOPUCHHUKA, a MOJ] FberOBHM
Ha30pOM U pykoBohemem. OBaj 00JIMK paHOT aHT'KOBaka je crelupuyan
jep ce ycrocTtaBiba TPOCTpaHH IIPaBHU OJHOC M3Mel)y areHIije 3a IPUBPEMEHO
3aIolIbaBake, YCTYIIJBEHOT 3al0CICHOT M MOCIIOAaBIa KoprucHuKa. Mako
j€ pal moCcpeCTBOM arcHIMja 3a IMPUBPEMEHO 3alolll/baBambe y Hajehem
HPOICHTY 3aCTYIJbEH y QHIJIOCAKCOHCKOM IPAaBHOM CHUCTEMY, HIAK y
HOCJICIEbUX HEKOJIMKO JCIICHU]a OH M0CTaje aKTyellaH y LEeJIOM CBETY.

MelynaponHa opraHu3amnuja pajga je OpOjHUM HOPMATUBHUM
MHCTPYMEHTHMA PeryJjucaia paj MpUBaTHUX arcHIlja 3a 3amoll/baBambe,
IIPH YeMY C€ Kao Haj3Ha4YajHU]ja y 0BOj 00J1acTH oceOHO u3zBaja Konseniuja
Op. 181 o mpuBaTHUM areHiMjaMa 3a 3arnollbaBame U3 1997. ronune. OBy

4 Ibid.
5 Ibid.
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KOHBEHIIH]y paTrdukoBao je 37 qpxkapa uiaHula, ykbyuyjyhu u PenyOsuxy
CpOwujy.

VY okBupy EBporncke yuuje 2008. ronune noHeta je Jupekrusa Op.
2008/104/E3 o pay Ipeko areHiiuja 3a IpUBPEMEHO 3aI0NIJbaBambe, a IOPEe]]
e Y 0BOj o0sacTu BaxkHe cy u upekruse Op. 91/383, 96/71 n 533/91. 3emibe
yinanuie EBporicke yHHje Cy, MOUEBIIN O] MIE3AECETUX TOJUHA MPOILLIOT
BEKa, Ha Pa3JIMUKMTEe HAYMHE Peryucalie oBy Marepujy. Heke oj1 ibux cy oBaj
00JIMK paja peryaucaie oapeadaMa 3akoHa 0 pajy, a 3HaTHO pehe 3akoHnMa
0 3anolllJbaBamy 1 OCEOHUM 3aKOHMMA O IIPHBATHUM arcHijama.’®

VY Haiem mpaBHOM CHUCTEMY, IIPUBATHE arcHIIMje 3a 3alollbaBabe
perynucaHe cy 3aKOHOM O 3aloll/baBalby M OCHTYypamy 3a CIly4aj
HezanocseHocTd u3 2009. rogune. Mehytum, y Penyonunu Cpbuju, nyru
HH3 rO/IMHA, 3aKOHO/IaBaI] HUjE PEryJIncao pajl 3amocieHOr IPEKo arcHIuje
3a MPUBPEMEHO 3alol/baBamke, YIPKOC TOME IITO Cy OBE arcHiuje Ouiie
OpojHE Ha HaIlleM TPXKUIITY paja. McroBpeMeHo, y tomahieM paiHOpaBHOM
3aKOHO/IaBCTBY HHCY MOCTOjalie HU ozpende Koje Ou 3abpaHuiie MpUMeHy
OBOT IIPaBHOT MHCTUTYTA. TakBa cCHUTYyaIuja, cTBapala je mpocTop 3a Moryhy
3710ynoTpely yCTYIJbEHUX 3al0CleHHX, UMajyhn y BHly YHIbEHUILY JIa CY
CE HaJIa3WJIM U3BaH MPaBHE 3aIITUTE.

Peny6nuka Cpbuja je 2019. ronuHe qoHeNna 1yro OYeKUBaHH 3aKOH
0 areHIMjCKOM 3alolllJbaBamy — lex specialis, KOjJUM je yCIIOCTaBJbCH
3aKOHOJIaBHHU OKBHP 3@ pajl IIPEKO arcHIirja 3a MIPUBPEMEHO 3aI0lIIbaBakbe.
OBaj 3aKOH JIOHET je y IUJbY Kako OM ce MPYKHO oaroBapajyhu crerneH
paJlHO-TIIpaBHE 3allITUTE YCTYIJbEHHUX 3alOCICHUX U pajiu yckiahuBama
3akoHoznaBcTBa PenyOnuke Cpouje ca mehynapogaum crangapaunma MOP-a
uEV.

2. Mehynapoauu crangapau MOP-a o
NMPUBATHUM areHHjaMa 3a 3anou/baBambe

Melynaponna opranmu3saiyja paja je o] CBOT OCHHBama MoKa3aia
3aMHTEPECOBAHOCT 3a peryjucame paja MNpUBATHUX arcHIdja 3a
3amnornbaBame. OHa je jom y Kousennuju 0p. 2 o Hezanocnenoctu’ u3 19198,
TOIMHE TIPEJBUICTIa MOTYRHOCT TTOCTOjarba MPUBATHUX OMpoa (areHIimja).

6 P. Bpkosuh, Ilpusamne acenyuje 3a s3anouivasaree — (Mehynapoonu, KoMyHumapHu u
nayuonannu npasuu okeupu), TEME, Vol. XXXIX, No. 4, 2015, ctp. 1379 u 1389.

7 https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO
CODE:C002,(28.01.2022).

8 OBy Kousennujy parnduxosano je 57 npkaBa wiaHuia, mehy xojuma je u PermyGnmka
Cp6wuja 24. HoBeMOpa 2000. roauHe.
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Haume, oBa KonBeHiuja 00aBe3yje cBaky WiaHHIly KoOja je paTuduKyje
Jla YCTAaHOBH jeJIaH CHCTEeM OeCIJIaTHUX jaBHUX OMpoa 3a 3aloll/baBamkbe U
MOCPEIOBabhE Y IIMJbY 3all0l/baBamba, Koju he OMTH MO KOHTPOJIOM LICHTPaTHe
BJIACTH. Y CIy4ajy Jia yIopeIo MOCTOje jaABHU U PUBATHU OMPOH (areHIuje),
y ckiaay ca KoHBeHIIMjOM, MOpajy c€ Mpeay3eTh Mepe 3a yjeqHauaBarmbe
bUXOBOT JICJIOBaba HA TEPUTOPHUJH LIS APIKaBE.

MelhyTum, MeljyHapojiHa opranu3aiiuja paja IpoOMeHmIa je CTaB pemMa
NpUBATHUM arcHIlMjaMa 3a 3amnolbaBame 1933. ronuHe, Kajaa je ycBojeHa
KonBeniuja 6p. 34 o Ouporma (areHiigjama) 3a 3anoljbaBame Koju Hariahyjy
cBoje yeayre’. HaBenmena KonBeHIija caapikana je puruaHe oapenoe, jep je
o0aBe3uBaJa JIpXKaBe WIAHUILIC KOje je paTU(HUKY]Y, 13 Y POKY O]l TPH TOAMHE
OJ1 /IaHa HEHOT CTyMama Ha CHary, 3a0paHe paj| IPUBaTHUM arcHIjaMa 3a
3arnoljbaBame. MeljyHapoaHa koH(epeHIrja paja je Ha cBojoj 109. ceqnuiu
jyna 2021. rogune 1oHena OMIyKy O noBiadeky oBe Konsenimje'”.

Takohe, u Konseniuja Op. 88 0 opranuzaimju ciyx0e 3a mocpeioBame
pana' u3 1948. ronuue'? ce THUe areHIMja 3a 3amnolubaBamke. OHA y YiaHy
1. nponucyje na cBaku 4iaH MelyHaponHe opraHu3aiigje pajaa 3a Kora je
Ha cHa3u oBa KoHBeHIMja Tpeba aa opkaBa u Ja ce OpHHE O OpKaBaAY
jaBHe  OecIUIaTHE Clly»KOe 3a rocpejoBama paaa. Takohe, Konsenmuja
npensuba 1a HaJIeKHE BJIacTH Tpeba jJa npeay3mMy cBe moTpedHe Mepe Ja
Ou ce 00e30enmIIa ekacHa capaamma u3mel)y jaBHe ciryx0e 3a mocpeioBame
paja u IpuBaTHUX OMpPOAa 3a 3aMolbaBamke y HellyKpaTuBHe cBpxe (Wi 11).
Osa KonBennuja nonymeHa je [Ipenopykom Op. 83 0 opranusanuju ciryxoe
3a 3ar0lI/baBambe.

OcuMm HaBeneHHX, 3HauajHa je u KonBenuuja Op. 96 o Oupomma
(cmyxbama) 3a 3amonbaBame y3 HakHaay' kojy je Ommrta koHdepeHnuja
paja ycBojuiia Ha cBoM 32. 3acenamy 1949, rogune. Onpende oBe Konseniuje
owie cy QuiekcubuiiHuje y ofgHocy Ha oxapende KonBenuuje Op. 34, jep cy

9 https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO
CODE:C034,(28.01.2022).

10 Konsennuja 6p. 34 o Guponma (areHnpjama) 3a 3aronubaBamke Koju Haruiahyjy cBoje
yciyre cTymmia je Ha cHary 18. oktoOpa 1936. ronune. Mehytnum, oBy Konsenmmjy je 1o
2007. ropuHe oTka3ano dak 10 npkaBa wWiaHWNA, of YKYHHO 11 npikaBa wiaHHIA KOje Cy
je paru¢uxoBane (Aprenrtuna, byrapcka, Ymie, Yemka, ®duncka, Mekcuko, Hopsemika,
CunoBauka, [lInmanuja, lIBencka n Typcka).

11 https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO
CODE:C088,(28.01.2022)

12 Osa Konsenmuja uma 92 parnduxanuje. Pemryonuka CpbOuja je HaBeleHy KOHBEHIIH]Y
parudukosana 24. HoBem6pa 2000. roguHe.

13 https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO
CODE:C096,(28.01.2022)
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3axTeBaJie TIOCTENCHO YKHUIamkhe IPUBATHUX areHInja 3a 3aMollbaBabe, HIIn
BUXO0BO PEryJUcambe MOCCOHNM 3aKOHOM.

WNnak o CyHMITHHCKOI 3Hayaja 3a pajl MPUBATHUX arcHIMja 3a
3amomnsbaBame, ceakako je Konseniuja Op. 181 o mpuBaTHUM areHIujama
3a 3aMolbaBame, Koja je ycrojera y XKenesu 19. jyna 1997. roqune’. OBom
Konpenuujom uzBpiena je pesusuja Konsennuje 6p. 96 u Konsenumje Op.
34, a y3 wy je ycBojeHa u ucroumena [Ipernopyka op. 188.

Konsennwuja 6p. 181 Beh y unany 1. cra 1. nedunuine npusatrHe
areHIInje 3a 3aMol/baBambe Ka0 CBAKO (DM3UUIKO HITU IIPABHO JIUIIE, HE3aBHCHO
O]l jaBHE BJIACTH, KOje IIPy’Ka jeqHY WM BHUIIE yCIyra Ha TPKUIITY paja.
VYeiyre cy cBpcTaHe y TpH I'pyIie:

*  TpBY I'pyIly 4YuHE yciayre ooe3oehema mel)ycoOHo oarorapajyhnx
NOHY/Ja PaJHUX MECTa U 3aXTeBa 3a 3alolbaBambe, MPU YeMY
[PUBATHA areHIIM]ja 32 3al0llJbaBake HE TIOCTAje CTPaHa y PaJIHOM
OJTHOCY KOJU M3 TOra MOXKE Jia poucTeKHe (wi. 1. cT. 1-a);

* JIpyry rpyIly 4YMHE YCIyre Koje Ce CacToje M3 3alolllbaBamba
palHUKa C IUJbEM Ja Ce CTaBJhajy Ha pacnosarame Tpehoj
CTpaHH, KOja MOJKe OUTH (PU3MUKO MIIH ITPABHO JIUIE (KOPUCHHYKO
npenysehe), koje UM A0jesbyje 3aJaTKe U BPILIM HAJ30p HaJ
U3BpIIIaBakbEM THX 3ajaTaka (wi. 1. cT. 1-0);

* Tpehy rpymy 4nMHE OcTaje yCIyre y Be3u ca TPaKCHEM I0Cia,
KOje je YTBPAMO HAJJIC)KHH OpraH HAKOH OJp)KaHHX JOroBOpa
(KOHCyJTaIM]ja) ca penpe3eHTaTHBHUM OpraHu3allrjama mocioa-
Balla ¥ paJH1Ka, Kao MITO Cy MpyxKame HHGopMaIuja, yuja HaMepa
Huje na ce npoHaly mehycoOHO onrosapajyhe nonyzae pagHux
MeCTa M 3aXTeBa 3a 3amonjbaBame (Wi 1. cT. 1-1).

Oga KonBeHnyja je neuHucata mpuBaTHE areHIMje 3a 3anol/baBambe

y LIHPEM CMHCITY, 112 00yXBaTa U areHIMje 3a MOCPEI0BAE Y 3aMO0IIIbaBaby,
aJIM ¥ areHIIH]je 3a MPUBPEMEHO 3aIl0IIbaBabE.

VYV cmuciny KonBeHiyje, u3pas pajHUIIM CE OJHOCH Ha JIMIA KOja
Tpake 3arociiemhe, a u3pa3 odpajsa JTUYHHUX MoJaTaka paJHUKa O3HAayaBa
NPHUKYIJbAE, 4yBabe, KOMOMHOBAE, IOCTABIbAE H CBAKY JAPYTY YHOTPEOy
nHpopMalrja y Be3H ca UICHTU(UKOBAHUM PAJHUKOM, Ka0 Uy BE3H ca
pajgHHUKOM Kojer je Moryhe uaeHTudukoBatu (4. 1. cT. 2. u 3).

Unan 2. KonBennuje yTBphyje mupok Kpyr cybjekaTa Ha Koje ce
oHa onHocu. KoHBEHIIMja ce MpUMEHyje Ha CBE MPUBATHE arcHIMje 3a

14 P. Bpxosuh, b. Ypnapesuh, Paono npaso ca enemenmuma coyujannoe npasa, CiryxOeHu
racHuk, beorpan, 2020, ctp. 102.
15 Kousenmmja 6p. 181 je crynmita Ha cHary 10. maja 2000. roxue.
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3alolL/baBakhe, KA0 U Ha CBE KaTeropuje paJHUKa U Ha CBE I'PaHe EKOHOMCKE
JIeTTATHOCTH, OCHM Ha PErpyTOBame M 3alolljbaBamke moMopama. ¥ HCTOM
YJlaHy ce HaBOJIM U J1a je jeinHa cBpxa oBe KoHBeHIMje 1a omoryhu rnociosame
MPUBATHHUX arcHIIM]a 3a 3aI01I/baBabe U 3aIITUTY PaIHUIIIMA KOJU KOPUCTE
UXOBE yCIIyTe.

Unanuna MOP-a Moske, HAKOH OJIpyKaHHX JIOrOBOpa (KOHCYJITaIHja) ca
pernpe3eHTaTUBHUM OpraHM3allijama ocioaaBaia u pajnuka aa: 1) 3adbpanu,
ot ojipe)eHUM OKOJIHOCTHMA, TOCJIOBamke (paj) NMPUBATHUX arcHIIMja
3a 3amollJbaBame y MOrIeAy ofpel)eHnx kareropuja pagHuKa WIH rpaHa
IpPUBpEIHE ACTaTHOCTH Ha MPYIKarby jeJJHE HJIM BUIIE yciryra u3 4. 1. cT. 1.
Konsenuuje; 2) uzysme, noa oapeheHnM ycinoBuma, pagHuke y oapehenum
rpaHaMa eKOHOMCKE JeJIAaTHOCTH, WM BCHUX JIeJIOBa, U3 MPeaMeTa OBE
Koupennuje ninu on ofpeheHUX BEHUX oapenada, moj yCIOBOM Ja ce y
CYIIPOTHOM 32 3aMHTEPECOBaHEe paJHUKE OCHTypa oaroBapajyha 3amrura.

[paBHu cTaTyc MpUBaTHUX areHIWja 3a 3anollbaBatme ouhe yTBpheH y
CKJIa/ly Ca HAIIMOHAJTHUM 3aKOHHMA U IIPAKCOM, i HAKOH OJIpyKaHHX JI0r0BOpa
(koHCyJNITallMja) ca penpe3cHTaTUBHUM OpraHu3alujaMa IociolaBana u
panHuka (wi. 3. ct. 1). [pxaBa wianuiia he yTBpAUTH yCIIOBE KOjUMa CE
ypebyje paa npuBaTHHX areHIlMja 3a 3arolbaBame, y CKIaly ca CHCTEMOM
JUIEHIMpamka WIH CepTUPUKOBAKA (M31aBamba JIUICHIIN U CTPYKOBHHUX
NIOTBP/Ia), OCUM aKO HUje Ipyrauuje ypeheno niu npeasuleno onrosapajyhum
HAIlMOHAJTHUM 3aKOHHUMa U TIpakcoM (Wi 3 cT. 2).

KonBeHI11ja je HopMupasia v 3alITUTY TPAKUOILIA I10CJIa, HA Taj HAYHH
IITO MPOIUCY]E JIa Ce MOpajy Mpeay3uMaTu Mepe KojuMa he ce ocurypatu ja
palHUIM, pErPyTOBAaHH IIPEKO MPUBATHUX arcHIMja 3a 3arolljbaBame, He
Oyay yckpaheHu 3a nmpaBo Ha cJi000/1y YPYKHBamba U MPABO Ha KOJICKTUBHO
nperoBapame (4. 4). lp>xaBa unanuna hie, y nuspy yHanpehema jeHakoCTH
MOryHHOCTH 1 TIOCTYTIakha y Be3H ca IPUCTYIIOM 3aI0lI/baBatby U ofipeh)eHuM
3aHMMambHMa, OCUTYPATH Jia IPUBATHE areHIM]e 3 3all0lJbaBabe MOCTYIIA]y
npemMa pajgHuiuMa 0e3 JUCKpUMHHAIIM]e Ha OCHOBY pace, 00je Koxe, 1oJia,
BEPOMCIIOBECTH, MOJUTHYKOT MUIILJbEHHa, IOPEKJIa Ha pol)ewy, IPYIITBEHOT
MOPEKJIA, MJIM CBAKOT APYror OOJIMKa JTUCKPUMHHAILN]E KOJH je MPeaMET
nomahux mporuca U mpakce, Kao IITO Cy CTapoOCHO j00a U MHBAIUJAUTET
(a1 5 ct. 1). MehyTum, yBoheme Mepa MpOTHUB TMCKPUMHUHAIIH]E Y TIOCTYIIKY
3arnolljbaBama 1 H300py Mpodecuje He MOXKE € 10 Y. 5. CT. 2. cMaTpaTu Ja
CIpeyaBa IIPUBATHE areHIIM]E JIa IPYKajy OCEOHE YCIyTe WK Jla Pealiu3yjy
noceOHe Mporpame 3aMHIIIbEHE 32 TOMON CHPOMAIITHUM TPaKHOIMMA [IOCIIa
y BHXOBHM aKTHBHOCTHMA JIa TPaXke 3amociemne.'®

16 b. Ulynanepuh, /ipaso mehynapoone opeanuzayuje pada, beorpan, 2001, ctp. 269.

59



Anexcanopa Munadunosuh, Ilpusamue acenyuje 3a 3anoutbasare-melyHapooHu,
esponcku u domahu npaenu cmandapou, cmp., 53-88, XXV (2/2021)

[open Tora, unan 9. KouBeHIuje o6aBe3yje uaaHuIle 1a Ipeay3My CBe
Mepe Kako 01 00e30euie 1a MprBaTHA areHIIMja 3a 3a0l/baBake HE KOPUCTH
Ieqju paq uiau He o0e3oelhyje pamuuke 3a moTpede medjer pama. Hagmesxxau
opras 00e30elyje mpucycTBo oaroapajyhnx Mexannszama u ocTyImaka, y Koje
CY YKJbYUYEHE perpe3eHTaTUBHE OpraHu3alfje mocioaaBana u paJHuka, 3a
HCTPaKMBAE JKaIOH, HABOJIA O 37I0YNIOTpedaMa U MPOTUBIPABHUM pajilhama
y BE3H ca [I0CJIOBUMa MIPUBATHUX areHIIMja 3a 3anolbaBame (Wi. 10).

Carnacho wiany 6. KoHBeHIIUje, IpUBATHE areHIIM]E 32 3aI0IJbaBabe
Cy Oy’KHE J1a JUYHE ToJaTKe 0 paaHuInMa oopalyjy Ha cnenehn HauuH: a)
Jla ce TH MOJAaly ITHTE U 00e30e11 MOITOBakEe MPUBATHOCTU PaJHUKA Y
CKJIany ca foMahiM MporucuMa B MpakcoM; 0) 1a ce OrpaHUudH Ha MaTepH]jy
y Be3d ca kBamudukanijama (CTpyIHOM CIIPEMOM) U MTPO(PECHOHATTHUM
HCKYCTBOM 3aMHTEPECOBAHHUX PAIHHUKA U CBAKy APYTY AUPEKTHO PEICBAHTHY
UHpOpMAIH]y.

Konsenmuja 3abparmyje TpUBaTHUM arcHITHjaMa 3a 3aIoNlJbaBambe
Ja Harahyjy paJHULIEMa KOJU KOPUCTE EBHXOBE yCIyre, TUPEKTHO HITH
WHIUPEKTHO, Y HEITMHU WIH HEKOM JIeTTy, OMJI0 KaKBE TPOLIKOBE MM HAKHAJIE.
MelyTuMm, HaITISKHN OpTaH MOXKE, Y HHTEPECY 3aMHTEPECOBAHMX PaTHUKA,
M HaKOH OIp)KaHUX JOTOBOpa (KOHCYJITalMja) ca pPernpe3eHTaTHBHUM
OpraHu3aipjamMa rocjofaBana u pajHuKa, J1a o100pHu U3y3eTKe y Be3H ca
onpeheHnM KaTeroprjama paJHuka, kao u ogpeheHnM Bpctama yciyra Koje
Npy’ajy NpuBaTHE areHLMje 3a 3anolbaBame. Ynanuua xoja je oqoopuna
OBE M3y3eTKe JyKHA je Jla y CBOjUM U3BEIITajiMa, carjiacHo wiany 22. YcraBa
MOP-a, noctaBiba HHPOpPMAIIHje 0 U3y3eIUMa U o0pasiiake ux (Wi 7).

KonBenuuja cTBapa o6aBe3y na ujgaHUIA, HAKOH KOHCYJTalUja ca
penpe3eHTaTUBHUM OpraHu3alnyjaMa TocjoAaBala M pajHUKa, YCBOJH
CBE HEONXOJHE W oAroBapajyhe mMepe, Kako y CBOjOj HAUISKHOCTH, U TJIE
je onrosapajyhe, y capaamu ca ApyruM 4jaHUIaMa, Kako Ou o06e3denuna
oarosapajyhy 3amTUTy 3a pajHHUKE MUTPAHTE U CIIPEYHIIa 3JI0ynoTpedy
paJgHIKa MATpaHaTa Koje je Ha CBOjOj TEPUTOPH]H PETPyTOBAJIA H 3aITOCTICHE UM
HallUla IpUBaTHA areHLfja 3a 3aoljbaBame. Y TO CIaajy 3aKOHH U TPOTIUCH
Koju mpeaBubajy KazHe, yKIby4dyjyhu 3a0paHy OHMX NMPUBATHUX areHIdja
3a 3amoIIJbaBamke Koje ce 0aBe MPOTUBIPABHUM paamhaMa H 3JI0yTIOoTpeOoM.
Kana ce pagHunu u3 jegHe 3eMJibe perpyTyjy 3a pal y ApYroj 3eMJbH,
3aMHTEpeCcOBaHa YWIAHHIA pa3MaTpa MOTyNHOCT 3aKJbyYnBatbha OnIaTepaHuX
CriopasyMa ¢ IIUJbEM CIIPEYaBama 3J10yNnoTpede U MPOTUBIPABHUX PaIbU
MIPUITUKOM PETPYTOBaba U 3aloNJbaBamka pagHuKa (. 8).

3amTUTy JHIA 3aMMOCICHUX KO MpuBaTHE arcHIHje KoHBeHIHja je
ypenmna unanoMm 11. m wmanom 12. V nuTamy Cy JHIla Koja Cy 3armociacHa
KOJI arcHIIHja 3a MPUBPEMEHO 3aronbaBame (y cMuciay 9. 1. ct. 1-0).
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Cgaka wianuna MOP-a, y ckiiany ca qromahuM mponucuMa U IMpakcom,
npeay3uMa HEOIXOJIHEe Mepe ja o0e30enu oaroeapajyhy 3amTurty 3a
palHUKEe KOje 3arolljbaBajy IMPUBATHE arcHIM]e 3a 3arollJbaBambe paau
BbUXOBOI YCTYIama (areHIlxje 3a MPUBPEMEHO 3aI0II/haBambe), y Be3u ca: 1)
CI000/IOM YAPYKHUBaMKka; 2) KOJICKTUBHUM ITPETOBapamkeM; 3) MUHUMATHOM
3apaaoM; 4) pagHUM BPEMEHOM U APYTHM YCIOBHUMA paja; 5) 3aKOHCKUM
JlaBambuMa 3a COIMjalIHy 3allTUTY; 6) HPUCTYIIOM OCIOCOOJbaBamwy; 7)
0e30eHoMINy ¥ 3/1paBJby Ha pajay; 8) HAJIOKHAJIOM Y CiIyuajy IOBpe/a Ha paLy
u nnpoeCHOHATHUX 00JieCTH; 9) HAJIOKHAJIOM y CIIy4ajy CTe4aja U 3allTHTE
MoTpaxknBama pagHuka; 10) MaTepUHCKOM 3aIITUTUTOM U JaBambUMa U
POIMTEIHCKOM 3alITUTOM U JaBamkuMa. Oapendama yinana 12. npemiaxe ce
yTBphHBambe U 1MoJIeJ1a OJIrOBOPHOCTH IIPUBATHE arcHIMje Koja pykKa yCiyre
no wi. 1. ct. 1-6 KonBenuuje u npeayseha KopucHuKa, IPU Y€MY CBaKH O]l
OBa JiBa cy0jekaTa Mopa Impey3eTH cBoj feo oarosoproctu.”” Ynanua MOP-a
yTBphyje u noxesbyje, y ckiiaay ca qjoMahuM mponucoM u mpakcom, 00aBese
MPUBATHUX arcHIIMja 3a 3arollJbaBamke Koje NMPYykKajy yClIyre ycTynama
3anociieHuX npeay3ehnMa KOpUCHHIIMMA M KOPUCHUYKOT mpeny3eha, y
Be3W ca: 1) KOJEKTUBHUM IIperoBapameM; 2) MUHUMAaIHOM 3apajioM; 3)
pamHUM BPEMEHOM U JIPYTHMM YCIOBHMA paja; 4) 3aKOHCKUM JaBambiMa 32
COLIMjaHy 3alITHTY; 5) MPUCTYIIOM OCIIOCO0JbaBabY; 0) 3aIITUTOM Y 00JaCTH
0e30e/IHOCTH U 3/[paBJba Ha pajy; 7) HAJOKHAJOM Y ClIyuajy MOBpeaa Ha
pany u npodecuoHaIHUX OosiecTH; 8) HaJOKHAJIOM y ClIyuajy cTeuaja u
3aIITUTE MOTPAKMBaba paaHUKa; 9) MAaTEpUHCKOM 3aIITUTOM U JjaBamkbuMa
1 pOAUTCIbCKOM 3allITUTOM U JaBalkbUMa.

KonBeH1uja caapxu u ofpeadoe Koje ce Tuuy capajime usMely jaBHe
ciy’x0e 3a 3arnolbaBambe 1 MPUBATHUX arcHIlMja 3a 3amnombaBame. [Ipema
yiaHy 13, cBaka 4iaHHUIA, y CKJIaay ca AoMahuM Ipornucuma u mpakcoMm U
HAaKOH KOHCYJITaI[Hja ca Perpe3eHTaTHBHIM OpraHu3alrjama nocioaaBama
U paJiHuKa, OPMYIIUIIIE, YCIIOCTABIbA U BPIIH MEPUOIMYHO IPEHCITUTHBAE
yciioBa 3a yHarnpeheme capajime nu3mely jaBHe ciryk0e 3a 3amnolijbaBambe
W NIPUBATHUX areHIMja 3a 3amolnbaBambe. HaBenenu ycioBu Tpeda na ce
3aCHMBAjy Ha Ha4eJly 10 KOjeM jJaBHHM OpTaH 3ajp)KaBa Kpajie oBjaliheme
3a: 1) popmynncame NONUTHKE TPXKUILTA paja; 2) ynorpedy Wik KOHTPOILY
ymoTpede jaBHUX CPE/ICTaBa OIPEIE/bEHUX 3a CIIPOBONCHE MOTUTHKE.

Onpende ope KoHBeHIIM]je TPUMERY]yY CE Iy TEM 3aKOHa, IPOITHCa UITN
JpPYyTHUM CpEICTBHMA y CKJany ca AoMahoM MmpakcoM, Kao LITO Cy CYACKE
OJUTYKE WJIM KOJIEKTHBHH yroBopu. Ciry:k0a WHCIEKIIHje pajia uin Apyru
HaJUIC)KHU jaBHU OpraH BPILIYM HAA30p Ha/l TPUMEHOM Ofipeaiaba Kojuma ce 1aje

17 1bid. ctp. 270.
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nejctBo oBoj Konsennuju. ¥ ciyuajy kpiiewa Konpennuje, npensubajy ce u
JETIOTBOPHO MTPUMEIbY]jY OAroBapajyhu mpaBHU JIEKOBH, Kao U KazHe (4. 14).

Takohe, oa KonBeHIMja He yTH4e Ha MOBOJbHU]E ofipeade Koje ce
MpUMEIbY]y cariacHo IpyruM Mel)yHapoqHIM KOHBEHIMjaMa pajia Ha paJHIKe
KOj€ perpyTyjy | 3aIolljbaBajy pUBaTHE areHI}]je 3a 3anoll/baBame (4. 15).

Konsennujy 0p. 181 patudukosano je ceera 37" ong ykymnHo 187
JIpkaBa yiaanuma MeljyHaposaHe opranusanuje pana.” Penyonwmka Cpouja
oBy Koneenuujy je parudukosana 15. mapra 2013. roqune®

MelhyHapoiHa opraHu3aiuja pajia je goHoiiewem KoHBeHIuje Op.
181 omoryhmuna pax npuBaTHUM areHIiMjamMa 3a 3arollJbaBambe, YHME je jOII
JEIHOM IIPOMEHUIIA CBOj CTaB IMpeMa lUMa, y OJHOCY Ha OHAj KOjH je 3ay3elia
1933. roguHe kaja je 3abpanuiia mUxoB paga. C 003upoM Ha TO Ja je Ha
cBeoOyXBaTaH HaYuH JcQUHICANIA IPUBATHE arCHIIM]C 3a 3al0NJbaBakhEe U
Ja je Behu J1eo CBOjUX 4JIaHOBA MIOCBETHIIA PETYIIHCAay HBUXOBOI' CTaTyca,
MOYKE C€ 3aKJbyUYHUTH JIa je OCTBapHIIa jellaH JIeo cBoje cBpxe. MehyTtum, ako
ce pa3Marpa JApYyTH Je0 HbEHE CBPXE, a TO je 3alTUTA PaJHUKa KOjU KOPHCTE
yclyre MpUBaTHUX arcHIMja, OHJIa CE MOXE YOUUTH Jia j& OHA Ha YOIIIICH
HAuMH NpUCTyNuia ypehemy OBOr MUTamka, MOCBETUBIIN MY HEIOBOJHHY
Kby KPO3 CBera map CBOjUX YJIaHOBA.

TIpemopyka 6p. 188%, xoja monymwyje Kousennujy op. 181, campiku
omnuite oxpesaoe, oxpeade Koje ce 0JHOCE Ha 3allITUTY PAJHUKA U OApeN0e Koje
CE OJIHOCE Ha OJTHOC jaBHE CJIYKOE 32 3aI0lI/baBakbe U IPUBATHUX arcHIIM]a
3a 3ar0lI/baBambe.

VY ey Koju ce OIHOCH Ha 3aIITHTY paJHHKA HABOIH CE Jia JAP)KaBe
yiaHuie Tpeda J1a ycBoje CBe HEeOnXoqHe U onrosapajyhe mMepe ja cripeue u
SJIMMHUHHUITY HEETHYKY IPAKCy MPUBATHHUX arcHIlMja 3a 3anonubaBame. OBe
Mepe MOTYy yKJbYYMBaTH Ka3He, Kao M 3a0paHy pajia IpUBAaTHUX arcHInja

18 AmnbGanmja, Amxup, Artursa u bapOyna, benruja, bocna n Xepuerosuna, byrapcka,
UYemka, Etnormja, ®uym, Ouncka, Opanmycka, [pysuja, Mabhapcka, Wspaen, Wrammja,
Janan, JIutBanuja, Manarackap, Mau, Monronuja, Mapoko, Xonanauja, Hurepuja, CeBepHa
Maxkenonwuja, [Tanama, [Tosscka, [Topryran, Penmy6mika Monnasuja, Pyanna, Cpouja, Cujepa
Jleone, Cnoauxa, Comanuja, lllmanuja, Cypunam, Ypyrsaj u 3amouja.

19 2021. rogune, nocie xyxer BpemeHa, oBy KonBennujy parudukosaie cy TpH ApikaBe —
Anrursa u bap6yna (3a kojy he Konsenmyja crynuru Ha cHary 28. jyna 2022. rogune), Cujepa
Jleone (3a kojy he KonBennnja crynuru Ha cHary 25. aBrycta 2022. ronune) n Comanuja (3a
xojy he Konsennuja crynuru Ha cHary 8. mapra 2022. roquHe).

20 3axon o mnorBphuBamy Komsenmmje Mehynaponne opranmsanmje pama 6poj 181 o
NIPUBATHUM areHIljamMa 3a 3amnomubaBame, ,,CiyxOenn mracauk PC — Melynaponau
yroopu”, 6poj 2/2013.

21 http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_
INSTRUMENT ID:312526:NO (01.02.2022).
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KOje He MoTyjy npomnuce. Pagnuiy Tpeda na Oyay o0aBelTeHu 0 yCIoBUMa
3arolsbaBama Mpe NoveTKa paja, a ako Cy y MUTamy PaJHUIU MUTPAHTH,
areHuuje uX MHOOPMUILY Ha HHUXOBOM MAaTEPHEM Je3UKY HIIM je3UKY KOjU
oHH pa3ymejy. [IpuBaTHe areHuuje 3a 3anonbaBame Tpeda 3a0paHUTH aKo y
CBOM II0CJIOBabY IUCKPUMHUHHINY OfipeleHe kareropuje pajnuka. tbux rpeda
NOJCTUIATH Jia MPOMOBHUINY jEHAKOCT y 3arolljbaBaly Kpo3 MporpaMe
aupMaTHBHE aKkluje. ATeHIUje He OM CMelle yCTyTaTH paJHHIKe 3a 00aBIbatbe
MOCJIOBA HAa MECTHMA TJie OM MOTTH OUTH M3JI0KEHH JTUCKPUMHHALUU HIIN
y3HEMHUpPaBay, Kao 1 3a 00aBJbambe ONACHUX MOCIIOBA U 3@ 3aMEHY paJIHUKa Yy
mtpajky.? Takole, areHiuje He cMejy crpeyaBaTH KOPUCHUKA Y aHT)KOBAHbY
paaHuKa, orpaHuYaBaTH MpodecHoHaTHy MOOMIITHOCT paJHUKa, Kao HH
Ka)XXBhaBaTH pPaJHHUKa 300T 3aM0I/baBaba KO APYTor NOCIOAABIIA.

3. IupexTuna 0p. 2008/104/E3 o pany npeko
areHuja 3a MPUBPEMEHO 3aMONI/bABAH:€

Ha auBoy EBporicke yHHje 01 ocameceTHX ToANHA ABAJECETOT BeKa
OmJI0 je BUIIe HEYCIIeNNX MOKYyIaja 1a ce I0Hece oaropapajyha qupexTrBa
Koja Ou perymnmcana paj MPeKo areHIfja 3a TPUBPEMEHO 3aIONJhaBabe.
PaznmuunTa 3akoHOZABHA pelieHka JApKaBa 4llaHWIA EBporicke yHH]e,
HECarjiacHOCT COIMjaTHUX MapTHepa OKO CTEINEHa pajHOINpPaBHE 3aIITUTE
paJIHMKa aHTQ)KOBAHHUX MTyTEM arcHIlrja 3a MPUBPEMEHO 3aIolIbaBabe, Al
1 00ja3aH MojeAMHMX JpKaBa Jia Ou yCBajambeM TUPEKTHUBE HIX0BA TPXKHIITA
pana Ouiia OTBOpEHA 3a MPUJTUB areHIIN]CKY aHTAKOBAHUX PaTHUKA, JTOK O1
y TOM city4ajy nomahm pagHunn ocTany He3amTHheH! MoJ] yTHUIIajeM TaKBe
KOHKYpEHIIHje, Tpe/icTaBIballe Cy NoTenikohe MpuIIMKoM ycBajama JIupexTrse
op. 2008/104/E3 o paay mpeko areHIidja 3a MPUBPEMEHO 3aTOIIbaBambe.
Wnak, 6e3 063upa Ha cBe HaBeneHo EBponcku nmapmament u CaBet EBpornicke
yuuje cy 19. HoBem6pa 2008. rogune nonenu Jupektuy op. 2008/104/E3*
KOjOM je KOHaYHO TIOCJIe JYTOT BPEMEHCKOT MIepHo/ia peryIucana opa odiact
Ha KOMYyHHTapHOM HUBOY.?

OBoM JIMpPEKTHBOM C€ YCIOCTaBJba HEAUCKPUMHUHATOPAH, TPAHCIIa-
PEHTaH 1 cpa3MepaH OKBHUD 3alITHTE PaJHIKA 3aIOCICHUX MPEKO arcHIuje
3a MPUBPEMEHO 3aI0NIJbABAHE, KOJHM CE HCTOBPEMEHO MOIITYje PA3HOIHKOCT

22 P. bproBuh, lIpusamue acenyuje 3a 3anoulvasare — (MehyHapOOHU, KOMYHUMAPHU U
nayuonannu npasuu okeupu), TEME, Vol. XXXIX, No. 4, 2015, ctp. 1387.

23 P. bprosuh, Kouyenm npuspemenoz acenyujcxoe sanouivasarsa, IIpaBHH XKHBOT —
YJacoMHC 3a IpaBHy TepopHjy U mpacky, Tom III, 6p. 11/2018, cTp. 292.

24 http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32008L0104&from=EN (03.02.2022).

25 O6jasiena je y Coryxx6enom mucty Eporncke yruje 1L327/9.
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TPXKHIITA pajia ¥ MHAYCTPUJCKHX OIHOCA, KAKO CE TO HABOAH y Camoj
npeamOynu Jupekruse. L{uib noHomema JupekTuBe je 3aliThuTa pajHuKa
3aMoCJICHUX KOJI arcHIIMja 3a MPUBPEMEHO 3alolljbaBamke U yHanpeheme
KBaJIUTETa 3alollbaBamba MPEKO arcHIIMja 3a MPUBPEMEHO 3alollbaBabhe
OCHT'ypaBambeM IPHMEHE Hauela jeIHaKOr MOCTyama Ha PaIHUKE 3a0CIICHe
KOJI areHIIHja 3a MPUBPEMEHO 3aM0I/baBambe, Ka0 U MPEIOo3HABAE areHIInja
3a IPUBPEMEHO 3aI0IIJbaBabe Kao MOCI0/[aBalla, y3 HICTOBPEMEHO YBaXKaBambhe
notpebe ycrocraBibama onroapajyher okBrupa 3a mpuMeHy 3aroll/baBamba
IPEeKO areHIMje 3a MPHUBPEMEHO 3aloll/baBarkbe C IHJbEM ePUKACHOT
JOTIPUHOCA CTBapamy PaJHUX MecTa M pa3Bojy (QICKCHOMIHUX OOJHKa
pana (wi. 2). Haume, oBa JlupekTrBa ce OJHOCH CaMO Ha IIPUBATHE arcHIInje
KOje 3aMoljbaBajy paJHUKe ca IUJbeM Ja UX yCTyIle Ha paj MOCIOAaBIly
KOPHUCHHKY (areHIije 3a IpUBPEMEHO 3aIlOlLJbaBabe), @ HE M Ha MPUBATHE
arcHIiyje 3a nocpejoBame. CTora je IpUMETHO Jia je MPEAMET peryiucama
JupekTuBe yKHU y OJHOCY Ha MmpeaMeT perynucama Konsenuuje op. 181,
KOja C€ OJIHOCH Ha IIPUBATHE arcHIje 3a MOCPEI0BakhEe Y 3aNollbaBamy 1
Ha arcHIIMje 32 MPUBPEMEHO 3aI0IJbaBaAE.

JupekTuBa ce NpuUMElwyje Ha paJHUKE KOjU HMajy YTOBOp O
3aIolJbaBakby WIIH Ce Halla3e Y paJHOM OJTHOCY Ca areHI[1jOM 3a IPUBPEMEHO
3aI0ILJbaBakhe M KOjU CY YCTYIIJbCHH Ipeny3ehinma kopucHuIIMMa 3a paj Ha
oznpeleHo Bpeme moj BUXOBUM HaI30pOM U pykoBoacTBoM. Takole, oHa ce
pUMelbyje Ha jaBHa M [TpUBaTHA npeny3eha koja cy areHiuje 3a npuBpeMeHO
3anonybaBame WM npeay3eha KopucHUIHN, a Koja 00aBJbajy MPUBPEIHE
JeNaTHOCTH, 6e3 0031upa Ha TO Ja JIU TOCIY]jy € IIUJBEM OCTBapema JOOUTH
unu He. JlpkaBe unanuile EBporicke yHUje MOI'y HAKOH CaBETOBama ca
COIMjaJTHMM TTapTHEpUMa MPEIBUICTH Ja ce oBa J{MpEKTHBA HE IPUMEHbYje
Ha yrOBOpE O 3aMollJbaBakby I PAJHUM OJHOCHMA CKJIOIJHCHE Y OKBUPY
HOCEOHOT IP>KaBHOT MJIM O CTPaHe Jp)KaBe CyOBEHIIMOHHCAHOT IIporpama
CTPYKOBHOT yCaBplllaBamba, MHTErpalyje Ui npekpanupuranuje (. 1).

Y cmuciy JIupekTuse, ,,arcHilfja 3a IPUBPEMEHO 3arolljbaBame’ je
cBaKo ()U3MUYKO WIIM MPABHO JIMIE KOje Y CKJIAAY C HAI[HOHATHHM IPaBOM
CKJIalla yTOBOp O 3alollbaBaly HWIW PaJHOM OJHOCY C paJHHIIMMA
3aII0CJICHUM KOJI ar €HIIUje 3a IPUBPEMEHO 3aM0II/baBathe KaKko O X YCTYyTHIIa
npeny3ehy KOpUCHUKY 3a paji Ha ojipel)eHo Bpeme 101 ’iberOBUM HaA30pOM U
PYKOBOJIICTBOM. ,,PaiHUK” je CBaKo JIMIIE KOje je y JOTUYIHO] IPIKABH YIaHUIH
3amTrheHo Kao paJHUK Ha TeMeJby HAllMOHAIHOT TIpaBa O 3arollbaBamy, a
,,DAJHUK 3aIIOCIICH KOJI areHIIHje 3a IPUBPEMEHO 3aMoll/baBambe” je paJHUK
KOjU ¥Ma yTOBOp O 3alollbaBaby MW PAIHOM OIHOCY C arcHIIMjOM 3a
IPUBPEMEHO 3aMOIIJbABAE C IIMJHEM J1a Oy/Ie YCTYIJbEH KOPUCHUKY 3a pajl
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Ha ozipel)eHO BpeMe 10/] berOBUM Ha[30POM M PYKOBOACTBOM. JIMPEKTHBOM
ce ,,nipeny3sehe kopucHUK” oapelyje kao cBaKo (PU3UUKO UITK ITPABHO JIMIIC 32
KOj€ U MOJT YMjHM HaI30POM M PYKOBOJICTBOM PaJIHUK 3aII0CIICH KO areHIIHje
3a MPUBPEMEHO 3alOlLbaBalbe MPUBPEMEHO paiu. ,,YCTylame O3HauaBa
pa3no0Jbe TOKOM KOjera je pajHHUK 3al0CiICH KO/ arcHIrje 3a MPUBPEMEHO
3alolLJbaBakhe YCTYIIJbEH Ipeay3ehy KopucHUKY 3a paj Ha oapel)eHo Bpeme
O] FlbeTOBUM HA/I30POM U PyKOBOJICTBOM (4. 3. CT. 1).

3Hauaj [IlMpeKkTHBe HAPOYMTO CE OIIEAa0 y MPOKIaMOBaky Hadeaa
jenHakor nocrymnama (wi. 5). OBO Hauesao 3axXTeBa Jla OCHOBHU YCJIOBH
pala u 3aroljbaBama 3a paJHUKe 3aM0CICHE KO/l areHInja 3a PUBPEMEHO
3amnonbaBambe MOpajy OWTH, 32 BpeMe Tpajamba HUXOBOT YCTYIamba
npenysehy KOpUCHUKY, HajMarbe je/IHAKK YCIOBUMA KOjH O Ha T€ paJlHUKE
OWITM MPUMEHUBAHU J]a UX je HA UCTO PaJHO MECTO HEMOCPETHO 3a0CINII0
npenysehe xopucHuk. J{upekTuBoM je oapeheHo 1a Cy OCHOBHH YCIOBH
paza ¥ 3arolsbaBama OHU YCIOBHU Pajia KOjU Cy YTBphECHH 3aKOHOIABCTBOM,
ypenbama, aIMUHUCTPAaTUBHUM OJpe10aMa, KOJICKTHBHUM yTOBOPUMA U/UITH
JPYTHUM OIIITUM aKTUMa BakehuM y rpeaysehy KOpUCHUKY KOjU CE OTHOCE
Ha Tpajame PaJHOI BpeMeHa, MPEKOBPEMEHHU pajl, nay3e, oAMope, HohHU
pan, oncycTBa, ApXaBHE Mpa3HUKe u 3apany. Takohe, y wiany 5. ctaB 1,
npenBul)eHo je aa nmpaBuIia Koja cy y IPUMEHH KO/ TOCJIO/IaBlla KOPUCHHUKA,
a Koja ce OJ[HOCE Ha: a) 3alITUTYy TPYJHHUIIA, 0jUJba, JICLE U MJIaJuX U 0)
jelHaKo TOCTyMHame MmpemMa MyIIKapiiMa M )KeHaMma, Kao U Ha Mepe 3a
cy30Hjame CBaKe AUCKPUMHUHALIM]E HA OCHOBY 110714, pace, Hal[MOHAJHOCTH,
pesuruje, yBepemha, MHBaIHIHOCTH, CTAPOCTH HITH CEKCYaTHOT ONPEACIbeba,
MOpajy C€ IOIITOBAaTH Kako je YTBphEeHO 3aKOHOJABCTBOM, ypeadama,
aAMUHHUCTPATHBHUM OJipe/10aMa, KOJICKTUBHUM yTOBOPUMA W/WUITH JAPYTUM
ONMIITUM akTuMa. JupekTuBoM je npensuheHa u moryhHocT ofncTynama
0J1 HaueJja jeTHAKOT MMOCTYIama, a IITO je MPOIKUCAHO Y YiaHy 5. cTaB 2-5.
Hawume, apkaBama 4iaHuIama jara je MOryhHOCT 12, HAKOH KOHCYJITaluja
ca COLMjaIHUM apTHEPUMa, MOT'Y IPE/IBHICTH U3Y3€TaK O] Hauela jeHaKor
HoCTymnama y Morieay 3apaja, Jula Koja ca areHIUjoM 3a IIPUBPEMEHO
3alolLJbaBakhe MMajy 3aKJby4deH YroBOp O paay Ha HeoapeleHo Bpeme, a 'y
nepuoay usMely nBa ycrynama. Ha oBaj HaunH nipaBu ce pasziuka uzmelhy
JIMIIa KOja Cy ca areHIIN]OM 3aKJbyduJjia YroBOp O pajy Ha HeojxpeleHo Bpeme
W JIMIIa KOja Cy ca areHIIMjOM 3aKJby4dHuJjia YroBOp O paay Ha oapeleHo Bpeme,
IIPY YeMy HAuelslo jeJHAKOr MOCTyIama, Y JIOMEHY 3apajia, BaXKH caMo 3a
3ar0CJICHE KOJU Cy Ca arceHIIMjOM 3aKJbYyUYHJIU YIOBOp O paay Ha oapelheHo
BpEME U KOjU CcTOra yXHBajy Behu crerneH pajHonpasHe 3amTute.” [Topen

26 H. Frenzel, The Temporary Agency Work Directive, European Labour Law Journal, Vol.
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tora, J[upekTuBoM je mpeaBul)eHo u 1a Ap)KaBe YIaHUIE, Y3 KOHCYITAlNje
ca COLIMjaJIHUM MapTHEPHMa U Ha OCHOBY yTOBOpa 3aKJby YCHOT U3Mel)y X,
MOT'Y JOHETH Ofipe10€ O OCHOBHUM YCJIOBMMA pajia M 3amolll/baBamba Koje
OJICTYIIajy OJl Haueja jeJHAKOI MOCTyNama. TakBUM ojpendaMa ce MOXKE
MPEIBHUICTH POK 32 HCITY b€ YCIIOBA 33 HAYEIIO jeJHAKOT TpeTMaHa. J[pxase
YIIAHUIE TPEy3HMajy oroBapajyhie Mepe y ujby cripedaBarma 3710y noTpede
y IPUMEHH 4JIaHa 5, a MoCceOHO y IIJbY CIIpevaBarmba y3aCcTOIMHUX YCTyamba
¢ HaMepoM n30eraBama onpenada ose J(upextuse. CBa HaBeJeHA OJCTyamba
OJ1 Hayesa je/IHAKOr MOCTYTaka 3alpaBo Cy YHeTa y TeKCT JIUpeKTHBE Kao
pe3yaTaT KoMmnpomuca, 6e3 kojer JlupektuBa He Ou Moriia OUTH HU ycBojeHa.”’

Unanowm 4. JlupekTuBe nara je MoryhHocT orpannyema win 3adpane
paza areHimja 3a IpUBPEMEHO 3aIoljbaBabe. Ta orpaHrueHa UilK 3a0paHe
Cy OIpaB/IaHK CaMO aKO CE TeMeJbEe Ha OILITEM HHTEPECY MOCEOHO Yy MOrIeay
3alITUTE paJIHUKA 3aIOCICHIX KO areHIIH]je 32 IPUBPEMEHO 3aII0IhaBabe,
norpede 6e30€eHOCTH | 3[paBJba HA paay WK MOTpede 1a ce ocurypa
UCIpaBHO (DyHKIIMOHUCAKE TPXKHUILITA pajia v ClpedaBame 3J10ynorpeoda.
Usan 4. crap 1. Ouo je mpenMeT TyMadewa U oj] cTpane EBporickor cyna
npasje, y npeamety C-533/13, koju je 3ay3eo cTaB Jja HaBeJeHH 4iaH Tpeda
TyMauuTH Ha HA41H ,,J1a je yIyheH caMo HallIe)K HUM TeuMa Jp)KaBa dWiaHHIIa,
Hamehyhu um 00aBe3y npencnuTHBama Kako O Ce yBEpHIIa y OIIPaBIaHOCT
EBCHTYaTHUX 3a0paHa UM OrpaHUUYCH-a KOjU C€ TUUY IIPUMEHE pajia MPeKo
areHIlMja 3a MPUBPEMEHO 3alol/baBamke U, CTOra, He HaMmehe HallMOHATHUM
cyaoBrMa 00aBe3y HEIPUMEHHBaba CBAKe Ope0e HALMOHAIHOT MpaBa
KOja caJip)ku 3a0paHe WIIM OrpaHHYCHa KOjH C€ THUY IPUMEHE pajia MpeKo
arcHIlMja 3a MPUBPEMEHO 3alOl/baBabe KOjH HUCY OMpPaBIaHH OMIITHM
MHTEPECOM y CMHCIYy HaBeleHor 4wi. 4. ct. 1.2 HaBeneHa orpaHuuema u
3abpaHe He JI0BOJIC Y MUTahe HAI[HOHATHE 3aXTEBE Y MOTIIely perucTpaiuje,
U3/1aBamba I03BoJIa, JINICHIIMPakba, PUHAHCHJCKUX rapaHiidja uiu npahema
paza areHija 3a IPUBPEMEHO 3aIOlIbaBAbE.

PagHuIM 3amociieHl KO/ areHIfje 3a MPUBPEMEHO 3aIlolI/baBambe
Mopajy OUTH 00aBEIITCHN O CBUM YITPaXXIbeHIM paJIHUM MeCTHMa Y Iipeay3ehy
KOPHCHHKY, YIME UM C€ J]aje UCTa IPUIIMKA Ka0 U OCTAIUM PaJHUIIMMA y TOM
npenysehy na naly 3amocneme Ha Heonpeheno Bpeme. Ta ce obaBermTema
MOT'Y MPY>KUTH y OOJIMKY ONIITEr Orjaca MOCTaBJLEHOT Ha oAroBapajyhem

1, No. 1/2010, ctp. 120 n 128.

27 P. bpxosuh, Kouyenm npuspemenoz acenyujcrxoe sanouivasarsa, IIpaBHH XKHBOT —
YJacoMHC 3a MpaBHy TepopHjy u mpacky, Tom III, 6p. 11/2018, cTp. 293.

28 http://www.curia.europa.eu/juris/document/document.
jsftext=&docid=162945&pagelndex=0&doclan
g=en&mode=Ist&dir=&occ=first&part=1&cid=1332716 (04.02.2022)
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MecTy y npeaysehy 3a Koje U MOl YUjUM HaA30pOM PaJHHUIH 3aTI0OCICHU KO
areHIMje 3a MPUBPEMEHO 3aroll/baBame pajie. JJupeKTHBOM je IPOIMHCAHO J1a
ce He cMejy yroBapaTu oapes0e Kojuma Ou ce 3a0paHusI0 WK OrPAHUYHIIO
3aKJbyuHBamke yroBopa o paay usMel)y mpemyseha kopucHuKa U pagHUKa
3aIroCICHOT KOJ[ areHIIMje 3a MPUBPEMEHO 3aMollbaBambe, HAKOH UCTeKa
HBErOBOr YCTYyTama, jep he rakBe ogpende 6utu Humrase. OBa onpenda
HE JIOBOJIM Y MHUTame oJpeaAde mpemMa KojuMa arcHIiuja 3a MPUBPEMEHO
3anonjbaBame MpruMa ojaroapajyhy HakHaqy 3a ycinyre Koje mpyska
npeny3ehy KOpucHUKY Kot 01abupa, 3amolijbaBama i ycaBplliaBamba paJHuKa
3aM0CICHUX KOJ| arcHIlMje 3a 3amolljbaBame. ATEHIUje 32 MPUBPEMEHO
3alolLbaBakhe He CMEjy paJHUIIMMa HalulahMBaTH HAKHA/IE Y 3aMEHY 3a TO
IITO Cy MM IIPOHAIILIIE 3aI0CIICHE KO/ peay3eha KopucHUKa, HU 3a CKIIaName
yroBOpa O 3alollbaBalby WIH PaJHOM OIHOCY C Ipeay3eheM KOPHCHUKOM
HAKOH M3BpILICHA 0C/Ia 33 KOjU je YCTyIJbeH ToM npeay3ehy. [lopen Tora,
paJIHUIIM 3AMOCIICHU KOJl arcHIlHje 3a MPUBPEMEHO 3aloll/baBabe UMajy
NpUCTYIl NPEAHOCTHMA HUJIU KOJICKTUBHUM IIOIOJHOCTUMA Y Hpeﬂy3€hy
KOPUCHHKY, HAPOYHUTO 32 HCXPaHY, CTapambe O IS 1 yCIIyTe IPeB03a, y3 HCTe
yCJIOBE Kao U PaJHHIM Koje TO mpeny3ehe HemoCpeaHo 3amomibaBa, 0CUM
aKo je pa3iMKa y TpeTMaHy olpaBjaHa 00jeKTHBHHUM pa3iio3uma. JprkaBe
YJIaHUIEC UMajy 00aBe3y Jia mpeay3umajy oarorapajyhe mepe y 1usby 0osber
MpUucTyna pagHuKa 3aroCJICHUX KO aFCHHI/Ija ycaBpliaBamwy 1 IOTOAHOCTUMA
3a cTapame O JIClH Yy arcHIlMjaMa 3a IMPUBPEMEHO 3alolbaBakbe, Yak U y
nepuoguMa usMmel)y nBa yctynama, pajau yHanpehema pa3Boja lUXOBHX
Kapujepa u 3arnocjaeHocTH.”’

JupekTuBa je uiaH 7. ¥ WiaH §. MOCBETHJIA KOJIEKTUBHUM MpaBUMa
pajHMKa 3alOCICHUX KOJ arcHiuja 3a IPHUBPEMECHO 3alollbaBaibe.
Hawume, pajiHUIM 3aMI0CIICHH KOJI arcHIMje 3a IPUBPEMEHO 3arollbaBabhe
y3UMajy c€ y 003up, Y3 YCJIOBE KOje JpPKaBe WIAHMIIEC yTBPIE, IPUITUKOM
u3pavuyHaBama ropme rpanuile npeasuhene npasom EBporicke yHuje u
HAIIMOHAJIHUM TIPaBOM U KOJIEKTHBHUM YrOBOpHMa, N3HAJ KOje y areHIHj1
3a MPUBPEMEHO 3allOllJbaBake TPeOa OCHUBATH TEJa KOja MPEACTaBIbajy
pannuke. Tenuma Koja npeacTaBsbajy pajHuke, npeaysehe KopucHuK Mopa
NPYXKUTH oroBapajyhe uadopmaimje o aHraxxoBamwy pajHHKa 3a0CICHUX
KOJI areHIIMje 3a MPUBPEMEHO 3al0II/baBabe.

HupexktuBa Op. 2008/104/E3 rapaHTyje MHHHMYH 3allITHUTE
3anocieHnMa. OBoM J[MPEKTHBOM Ce HE JIOBOAM y MUTAkE MPaBO Ap)KaBa
YJIaHMIA Ja IPUMEHE WK YBEAy OApea0e Koje Cy 3a paJlHUKE TIOBOJbHH]E.
[Tpumena [{upexTHBE HE MOXKE MPEICTaBIbaTH ONPABIAHHU PA3JIOT 32 CMACHE

29 Ynan 6. [lupextuse 6p. 2008/104/E3.
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OIIITEr HUBOA 3aITUTE PaJHUKA y MaTepUju Kojy perynuiie. Tume ce He
JIOBOJIY y MHUTAKE MPABO AP)KaBa WIAHUIA W/WJIH COLMjATHUX MapTHepa
Jla y TIPOMEHCHUM OKOJTHOCTHMa YTBpP/E 3aKOHOJABHE, PEryJIaTOPHE MU
aJIMUHUCTPATUBHE O/ipea0e KOje ce pa3IuKyjy O]l OHMX KOje BaXe y Bpeme
JoHOIIeHka JIupeKTuBe, y3 yclioB /ia ce TOIITYjy MHHHUMAJIHHU 3aXTEBU
yTBpheHnn oBoM JupextuBom (4. 9).

JprxaBe uianuie Tpedajy MpeIBUICTH aIMUHICTPATHBHE HITH CYJICKE
NOCTYIIKE 32 OYyBame MpaBa paJHUKA 3allOCICHHUX MPEKO arcHIuja 3a
IPUBPEMEHO 3allolbaBambe U Tpebajy MpeABUICTH Ka3He 3a HETIOIITOBAkE
obaBe3a yTBphenunx oBom upextuBom. [IpenBulene kazune tpebdajy outn
JICJIOTBOPHE, IIpOIopIiMoHaiHe u ojaspahajyhe (. 10).

Hagenena /lupexTiBa npejcraBiba Haj3HAUYajHUJH IPABHU HHCTPYMEHT
JIOHET Ha HUBOY EBpOIICKe yHUje Kaj/ia je y UTakby PeryJiucame paja areHija
3a MPUBPEMEHO 3amolijbaBame. Mel)yTum, yrnpkoc HEHOM H3Y3eTHOM
3HaYajy, MOKE C€ 3aIa3uTH Jia OHa 300T OPOJHUX OJICTYyTIamha MMa u ojipeheHe
HEJIOCTaTKe, Ma ce Kao HheHa HajclabMja Tauyka UCTHUYE TO IITO KOPITYC
OCHOBHHX YCJIOBa pajia 1 3arolbaBama He 00yXBaTa 3allITUTHE HOPME Koje
Cce OJIHOCE Ha 0TKA3e 3aI0CICHHX, KOJICKTUBHO OTIYIITAkE U 3aLITUTY IIpaBa
13 00JIACTH COIMjaTHOT OCUTyPamba, jep yIIPaBo OBaj HEJOCTaTaK JJOBOIH JI0
HeaJIeKBaTHE PaHO-IIPABE 3AIITUTE YCTYIIJbCHUX 3aM0CICHUX Y OHOCY Ha
3aIocIieHe KO/l MociIoaBiia KopiucHuKa ycinyra aretiuje.”’ Takohe, kao jomr
jenan HejocTarak JupekTrBe MOKe ce HAaBECTH M TO ILITO OHA HE YTBphyje
BPEMEHCKO Tpajambe yCTyNama pagHuKa.’!

4. IlpuBaTHe areHumje 3a 3an0l/baBame
y npaBy Peny6auke Cponje

4.1. A2enyuje 3a 3anouivasarse npema 3aKoHy o

3anOuLbaAGArLY U OCUZYPAILY 3a CIYUaAj He3ANO0C1eHOCmU

VY PenryOnnnu CpOuju mpuBaTHE areHInje 3a 3aM0lJbaBamke PEeryincate
cy 3aKOHOM O 3allOlIJbaBaly M OCUTYpamby 3a CiIydaj He3aroCICHOCTH™
U 3aKOHOM O arcHIIMjCKOM 3arolllJbaBamy>. [IpuBaTHe areHuuje 3a
3aMolJbaBamke y CMHUCITY 3aKOHa O 3alOlLbaBalby U OCHTYpPamby 3a Cly4aj

30 P. bpkoBuh, Pao npexo acenyuja 3a npuepemeno 3anouiwasarse, XXI Bek — BeK yciyra u
yCIIy>KHOT TipaBa, [IpaBuu daxynrer y Kparyjesmy, 2017, ctp. 110 n 118.

31 P. Bprosuh, b. Ypnapesuh, Paono npaso ca enemenmuma coyujannoe npasa, CiyxoeHn
racHuk, beorpan, 2020, ctp. 104.

32 “Cuyx6enn rmacauk PC”, 6p. 36/2009, 88/2010, 38/2015, 113/2017, 113/2017 — np.
3akoH 1 49/2021.

33 “Cmyx6enu macuuk PC”, 6p. 86/2019.
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HE3aroCACHOCTH 00aBJbajy MOCIIOBE 3alollljbaBama. 10 Cy arcHIrje Koje
npy:kajy npBy rpymy yciayra u3 Kousennuje op. 181 (uin. 1. ct. 1-a), omHOCHO
yciyre obe3oehuBama MeljycoOHO oarorapajyhinx nonyja pajHux Mecta u
3aXTeBa 3a 3alolllJbaBamke. Y OBOM CIIyuajy arcHIlMja 3a 3aIoll/baBatmhe HUje
1ocJIo/1aBall 3anocjacHoM, Beh ce oHa jaBijba Kao MOCPEIHUK KOjU HACTOjU
JIa TIOBEXKE JIUIIE KOje TPaXkKH 3al0CIIChe U MOCI0IaBIa. 3a pa3iuKy O/ OBE
BpPCTE NMPHUBATHUX arcHIMja 3a 3alolljbaBame, 3aKOHOM O areHIIM)CKOM
3arollbaBaky HOPMUPAHa je IpyTa BpcTa areHInja - areHIije 3a IPUBPEMEHO
3anonbaBamke Koje Mpykajy Apyry rpyny yciayra u3z Konsenmuje 6p. 181
(an. 1. cT. 1-6). AreHuuja 3a MPUBPEMEHO 3al0IIbaBabe 3aKJbydyje YTOBOP
0 pajly ca 3aIroCiIeHIM, a OHJIa I'a YCTYIIA MOCIOAABIy KOPUCHUKY, KOJ KOra
3aI0CJICHH IPUBPEMEHO 00aBJba MOCIIOBE.

VY nomahewm mpaBy, npeu myT nocie Jpyror ceerckor para je 2003.
roxuHe 3aKOHOM O 3aI0IIJbaBakby U OCHTypakby 3a Clly4aj He3amoCICHOCTH
npensuheHa MOryhHOCT M yCIIOBH 32 OCHUBAKE MIPUBATHUX arcHIMja 3a
3anonbaBame.> HaBegenu 3akon je 6uo Ha cHasu o 23. jynaa 2003, rogune
10 23. maja 2009. roguHe, Kaja je mpecTao Jia BayKu CTYNAamkbeM Ha CHary HOBOT
3akoHa 0 3alOlLJbaBatby U OCUTYpalby 3a Clly4aj He3arOCICHOCTH.

3akoHoM u3 2009. roguHe MPOIKMCAHO je J1a CYy HOCHOIM I0CJIOBa
3anonbaBakba HalmoHanHa ciiy0a 3a 3amollbaBarbe M arcHIuje 3a
3amol/baBame. 3aKOHOM Cy YTBpheHa M Hadena Koja ce oJHOce Ha oba
HOCHOIIa [TOCJIOBA 3al0lIJbaBakba, a TO Cy: Hauelo 3a0paHe TUCKPUMHUHALH]C,
HEMPUCTPACHOCTH TMpH 00aBJbalby IOCJIOBA 3alollbaBamka, POIHE
PaBHOMPABHOCTH, appPMATUBHE aKI[Hje YCMEPEHE IpeMa TeXKe 3aIOUIJbUBIM
HE3aMO0CICHUM JIMIMMa, C1000/1e y n300py 3aHMMama U paJHOr MECTa,
Kao M Haveso OecIIaTHOCTH 00aBJbarha MOCIIOBA 3alolllbaBarma IpemMa
HE3amoCICHUM JulumMa (4. 5).

AreHIIM]y 3a 3al0lJbaBakh¢ OCHUBAJY MpaBHA U (pU3MUKA JIMIIA PajIH
00aBJbarba MOCJIOBA 3aM0NI/baBamba, U TO:

1. obaBemTaBama 0 MOryhHOCTHMA U YCIIOBHMA 3aI0NIJHaBaka;

2. TOCpeoBama y 3arolijbaBamky y 3eMJbH U HHOCTPAHCTBY;

3. mnpodecuoHaHE OPUJCHTAIIM]C M CABETOBaMka O ILIAHUPAIbY

Kapujepe;
4. cmpoBohema nojeMHIX Mepa aKTUBHE MOJUTUKE 3aIlolIJbaBamba,
Ha OCHOBY yroBopa ca HarronaiHoM ciry:k00M 3a 3anonibaBame.*®

34 “Cmyx6enu macuux PC”, 6p. 71/2003.
35 b. Jlybapna, op. cit, ctp. 314.
36 Yo 20. ct. 1. 3akoHa 0 3aIONUBABAY M OCUTYpParby 3a CIydaj He3aroCIeHOCTH.
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AreHIMje 3a 3alollbaBalkbe HE MOTY Jia 00aBJbajy CBE IOCJIOBE
3anoljbaBarma, Behi caMo rope modpojaHe mnocsioBe. ATeHIIH]je HE MOTY
Ja 00aBJbajy MOCIOBE HM3J[aBarha JIO3BOJIC 3a pajl CTpaHIly U Juily 0e3
JPKaBJbAHCTBA, a KaJ[a Cy y MUTakby MOCIOBU CIIPOBOl)EHha aKTHBHE MOJIUTHKE
3anonbaBama, OHE MOTY JIa YUYECTBY]y caMoO y cIpoBolery IMOjeTMHUX
Mepa Ha OCHOBY yrosopa ca Hamuonannom ciyx6om. Takolhe, unanom 20.
cTaB 2. ¥ 3. MPOITMCAHO je Jla areHIINja He MOKe Jia ce 0aBH 3aloNIbaBambeM
MaJIOJIeTHUX JIMIA, KA0 HH 3alollJbaBakheM Ha MOCIOBHMA ca rmoBehaHum
PHU3HKOM, Y CKJIaJly ca MpomucuMa Koju ypehyjy onropapajyhy obaact, kao
U Jla areHIM]ja He MOXKe 3a BpeMe HITpajKa Jia ocpeayje y 3amoli/baBamy Ha
MOCJIOBMMA YYECHUKA IITPajKa, OCUM aKo HHje 00e30eheH MUHIMMYM rporiieca
pazay ckiazny ca 3aKOHOM.

IMocpenoBameM y 3amoljbaBaly CMaTpPajy ce MOCIOBH MOBE3MBakba
JIMIA KOje TPaKH 3aMOCIICHHE Ca MOCIOIABIEM Paiv 3aCHUBAbA PaHOT OTHOCA
WM IPYTOT PaJHOT aHTa)KoBama. [10CII0BU mocpeioBama y 3aroljbaBamy,
Koje MOXKe jJia 00aBJba areHirja, o0yxBarajy: 1) moBe3uBame MOHYJIC U
TpaKibe Ha TPXKULITY paja; 2) MpeMMHHAPHY CEJeKIU]jy JIMIA Koja Tpaxe
3anociemne, y3umajyhu y o03up yciioBe 3a paji Ha oapeheHOM Hociy Koj
TIOCJIO/IaBIIa, KAO U BPCTY U HUBO 00pa30Bamba, 3aHUMabe, 3Hatha U BEIITHHE
¥ PaJiHO MCKYCTBO JIMIA KOje TPaKU 3aIOCIIChe; 3) CaBETOBAE YCMEPEHO
Ha u300p oAroBapajyhnx mocioBa U TEXHUKE aKTHBHOT TPa)Kera Moca;
4) ynyhuBame JuIa Koja TpaKu 3aMociehe MOCIoIaBIy paand u3oopa 3a
3aCHUBAE PAIHOT OJHOCA WM JPYTrOr PaJHOr aHTa)XOBama. ATeHInja
HE MOXKe, OJ TIOCJIOBA MOCPEIoBaba y 3aloll/baBamwy, caMo Ja yTBphyje
VHIMBUIYaJIHU TUIaH 3aI0l1JbaBamba ca He3amoCICHUM, KOjU CaIpKu Mepe
KO0j€ je MoTpeOHO MPEeay3eTH Y IIUJbY 3alollljbaBamka, jep je TO 1M0Ca0 KOju
obaBspa Hammonanna ciy»x0a 3a 3anousbaBame. Hanuonanna ciysx0a
IpUIpeMa U MpaTu CIpoBOhee MHINBUIYAJIHOT IJIaHa 3aIoll/baBarba.
Mehytum, nsyserHo Hanmonanina ciyx0a 3a npurpeMame u npaheme
CIpoBoherba MHAMBHIYaJIHOT TIJIaHa 3aMO0ll/baBaba MOXKE aHTAKOBATH U
areHIIMjy Kpo3 MOCTYIaK jaBHUX HabaBKu.?’

AreHIHja 3a 3anoibaBamke MOXKe J1a 00aBJba MOCIOBE OCPEIOBabA
3a 3arolbaBakbe M Y HHOCTPAHCTBY, 1A je WIaHOM 96. 3aKOHA MPOMUCAHO
Jla arecHIMja Mocpe/yje 3a 3amollJbaBamke Y MHOCTPAHCTBY HA HAYUH U IO
HOCTYIIKY IpeBUl)EeHOM 3a TIOCPEIOBabE 3a 3aMOI/baBabe Yy 3eMJbHU, IIPU
4yemy je oHa Jy’kKHa ja 00e30e/H 3aIITUTY JIMIA Y TIOCTYIIKY 3alolllbaBamba
y WHOCTPAaHCTBY. ATeHLIMja Mpya ofaBemTema 0 MoryhHoctumMa u
yCJIOBMMA 3a 3alolllJbaBalbe Y HHOCTPAHCTBY, YCIOBHMA pajia U KUBOTA,

37 Un. 44. n 47. 3akoHa 0 3aM0MIJbaBaby U OCUTYpamby 3a CIIydaj He3amOoCICHOCTH.
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npaBuMa u obaBe3ama Ha pajy, 0 OOIHIIMMA M HAaUMHY 3alITHTE y CKJIAAy ca
YTOBOPOM O 3aIl0lLJbaBatby Y HHOCTPAHCTBY, K0 M O IPaBUMa IO MOBPATKY
ca pazia U3 HHOCTPAHCTBA, Y CKJIaly ca 3aKOHOM. ATEHIIHja y MOCTYIKY
HIOCpEIOBakha 3a 3aIolIbaBakhe Y HHOCTPAHCTBY CHOCH OJITOBOPHOCT ITpeMa
JIMIIMMa KOja C€ 3alolllJbaBajy Y HHOCTPAHCTBY 32 3aKOHUTOCT HHXOBOT
3arollbaBamka U 3a YCIOBE pajia Koju MOpajy OJroBapaTtu 3aKOHOIABCTBY
3eMJbe y K0joj ocpenyjy. AreHIyja je oJroBopHa rnpemMa JuiumMa Kojuma je
HocpenoBaja 3a 3anollbaBamkbe Y HHOCTPAHCTBY y CydajeBUMa Kaja nohe
JI0 BbUXOBOT TPEBPEMEHOT TIOBpaTKa U3 3eMJbe Y KOjy cy ynyhena Ha pan,
0e3 BOJbE U KPUBHIIC JIHIIA, KAO U 32 HACTAJy IITETY KOjy JIMIA MPEeTpIe, a
KOja je y3pOKOBaHa MOrpeniHuM uHpopMairjama 0 OUTHUM €JIEMEHTUMA
yCJIOBa KUBOTA U pajia y 3eMJbH y KOjy cy Jinna ynyhena Ha pana (wi. 98).
Omna MO’Ke MOCPEI0BATH 3a 3alolIbaBakbe Y MHOCTPAHCTBY aKO HE MOCTOje
CMETH-€ 32 OMIJIa3aK JIMIA Y WHOCTPAHCTBO y CKJIAAy ca 3aKOHOM (Wwi. 99.
cT. 1). OGaBemTeme 0 JUIMMa KOja CE 3alolllbaBajy Y MHOCTPAHCTBY,
EbUXOBOM OpOjy M CTPYKTYPH U JIpyTre MOAATKE y BE3H Ca 3al0lI/baBabeM Y
MHOCTPAHCTRBY, IIPE O/IJIaCKa Ha paJl y HHOCTPAHCTBO, arcHIUja je AyKHa 1a
JocTtaBu MUHHCTApCTBY (wi1. 100).

Takohe, cxoqHO onpendama wiaHa 52. cTaB 2. 3aKOHA, POIKHCAHO
je ma nomatHo oOpa3oBame U 00yKy opraHu3syje Hamuonanna ciysx0a uiu
areHIlMja Ha 3aXTEB MOCIIOABIA UK 3a MOTPeOe TPIKHUILTA paja.

IMpema unany 21. 3akoHa, A03BONY 32 pajl areHIUjH U3/1aje PECOPHO
MuHHCTapCTBO 32 pajl HA OCHOBY MMCMEHOT 3aXTEBa, aKO areHIIMja UCITy HhaBa
YCJIOBE Y TIOTJICTY:

1. TPOCTOpHE U TEXHUYKE OIPEMIBCHOCTH;

2. CcTpydYHE OCIOCOOLEHOCTH 3aMOCICHHX.

Jlo3BoJ1a 3a paji MOXKE Ce U3/IaTH areHIMjH1 KOja MMa 3aIll0CIICHO HajMakhe
JEJITHO JIUIIE ca BUCOKOM CIIPeMOM. 3aKOHOM je Jie(puHUCAHO J1a Ce IO CTPYYHO
0CIIOCOOJBEHUM JIMIIEM CMaTpa JHUIE KOoje UMa HajMambe CPeby CTPYUHY
CIIpeMY U TIOJIOKEH MCITUT 3a Pajl y 3aloll/baBakby.

[TocnoBe mpodecroHaiHe OPHjeHTALIM]E U CABETOBaMA O MIJIAHUPADY
Kapujepe y arceHIMju MOXKe Ja 00aBJba MCKJbYYHBO JIMIIE Ca BHCOKHUM
o0pa3oBambeM — II0 3aHUMamy ICHUXOJOr. Panu o0aBibama IOCIOBA
npodecroHaliHe OpUjeHTAIM]e U CaBETOBaba O TUIAHHUPakby KapHujepe MOxKe
Jla ce 3aKJby4H M YTrOBOp O Pajy BaH PajJHOT OJHOCA Ca MCHXOJIOrOM KOjU
uMa TOJIOKSH MCIUT 3a pajl y 3amoljbaBamy. [lociioBe mocpenopama y
3aMoIlJbaBalby Y 3¢MJbH H HHOCTPAHCTBY, 00aBeIITaBamba 0 MOryhHOCTUMA U
YCJIOBMMA 3aI0IhaBatba U CIIPOBOleHba M0jeIMHIX Mepa aKTHBHE TOJTUTHKE
3arolbaBama MOXe J1a 00aBJba JIMIIE Ca BACOKMM 00pa3oBameM 0e3 003upa
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Ha 3aHUMAakE, a OBE IMOCJIOBE MOXE Jia 00aBJba M JIUIE KOjE UMa HajMamE
Cpelby CTPYUHY CIIPEMY, YKOJIHKO Yy areHIMjU TOCJIOBE 3arolllbaBarba
obaBspa Gap jeHO JIMIE ca BUCOKUM 00pa3oBamem.

Perierse MUHHUCTAPCTBA KOJUM C€ OJIITy4Yje O J03BOJIM 3a PaJl KOHAYHO
j€ y yIpaBHOM IOCTYIIKY M IPOTHUB HEra Ce MOXKE MOKPEHYTH yIIPaBHHU
criop.’* Ha ocHoBy uiana 21. ctaB 5. 3akoHa JIoHET je nmoceban [IpaBuaHuk*
KOjuM ce yTBplyjy IPOCTOPHH U TEXHUYKH YCJIOBHU 3a paj arcHIuje 3a
3aI0lLJbaBakhe, YCIOBH Y MOIJIEAY CTPYUYHE OCIOCOO/BEHOCTH 3aMOCICHUX,
Kao 1 nporpam, caapXruHa 1 HA4YMH 1 BUCHMHA TPOLIKOBA IoJiaramkba UCIIUTa
3a paj y 3anolbaBamwy. MUHHCTApCTBO BOIU PErUcTap U31aTHX I03BOJIA.

VY Penyonuuu CpOuju TpeHYTHO je peructpoBaHo 115 areHnuja 3a
3anonubaBame. Hajehu Opoj arennuja peructpoBan je y beorpany, yak
75, 3arum y HoBom Cajny — 14, a onja no tpu areuiyje y Kparyjesiy u
Cyb6orunu, 1o ase areHiuje y Hosom I1azapy u Bpamy, u 1o jeqHa areHiuja
y Kpymesity, Cpemckoj Mutposuiw, lllamniy, BasseBy, Pamikoj, Ksaxesiy,
Cwmenepesy, Crapoj [Tazosu, [Tojary, Pymmy, Jarogunu, llsbupuinu, CeHrw,
Benoj Lipkeu, bany u Com60py. Y npeTxoHOM MepHOaY OAY3ETO j& ICBET
JI03BOJIA 3a paji areHIjamMa 3a 3arombaBame.”!

3aKOHOM j€ IPOIKCAHO Ja arcHIMjy 3a 3allollljbaBarhbe HE MOXKE
OCHOBAaTH, HUTH Y 0] TIOCJIOBE 3a0lIJbaBaba MOKE 00aBJbaTH JINLE KOje
je: 1) ocyhuBaHo 3a KpUBUYHO JIeJI0 Ha O€3yCIIOBHY Ka3HY 3aTBOpa y Tpajamy
O/l HajMame MIECT MECEIH, Y MEPUOAY O/ TPU FOAMHE HAKOH M3pP)KaBamba
Ka3He; 2) OCHUBAY arcHIIMje K0joj je 0Jy3eTa JJ03B0Ja 32 00aBI/bakhe IOCI0Ba
3arolLbaBaka, y POKY O] TPU FOIMHE OJ1 IaHa Oy 3UMakba 103B0JIE; 3) OCHUBAY
arcHIIMje KOME je aKTOM HaJ[JISKHOT MHCIIEKIIM]CKOT OpraHa yTBpleHo j1a Kao
HEPEruCTPOBAHU IPUBPEAHH CyOjeKT 00aBJba MOCIOBE 3aI0ILJbaBaba, Y POKY
OJl TP TOAMHE O JaHA JOHOIICHA TOT aKTa (Wi. 22).

o nprbaBsbeHO]j JT03BOJIH areHIMja C€ YIUCY]e Y PErUcTap HaIJISKHOT
OpraHa U HaKOH TOI'a MOXKE TOYETH ca pajioM. ATeHIIHja MOXe 00pa3oBaTu
NOJIPYYHE jeIMHHUIIC, PaJik 00aBJbakbha ITOCJIOBA 3aI0IIJbaBakha Ha o1pel)eHoj
TEPUTOPHjH, alld OHE MOPajy UCITYHaBaTH yCIIOBE 3a J00ujambe I03BOJIE U3

38 Un. 9. IlpaBmiHWKAa O MPOCTOPHMM M TEXHWYKHM YCIOBMMa 3a paj areHouje 3a
3aM0IbaBambe, YCIOBAMA CTPYYHE OCHOCOOJEEHOCTH 3aMOCIICHUX, NPOrpaMy, CaapKUHU H
Ha4MHY [10JIarama MCIHTA 3a paJl y 3alollbaBamby

39 Ogaj craB gomar je wiaHy 21. 3akoHa O 3amoOIIbaBamy M OCUTYpamy 3a CiIydaj
HE3aIl0CJIEHOCTH U3MEHaMa U JIollyHama 3akoHa u3 2021. roguse.

40 IlpaBWIHUK O MPOCTOPHHM M TEXHHYKHM YCJIOBHMA 32 PaJl areHIMje 3a 3alloNlbaBarmnke,
YCIIOBHMa CTPYYHE OCHOCOOJEEHOCTH 3aMI0CIIEHHX, IPOrpaMy, Cap>KUHN U HAYNHY IT0JIaramba
HCTINTA 32 paj y 3anomnubasamy, “Ciryxoenn rmacauk PC”, 6p. 98/09, 100/12, 65/14, 11/18,
86/19 — np. 3akoH u 64/21.

41 https://www.minrzs.gov.rs/registri/sektor-za-rad-i-zaposljavanje, (09.02.2022).

72



Anexcanopa Munaounosuh, [lpusamne acenyuje 3a 3anoutbagare-mehyHapooHu,
esponcku u oomahu npaguu cmandapou, cmp., 53-88, XXV (2/2021)

yyana 21. 3aKoHa 0 3arolllJbaBaky U OCUTYPakby 3a C1y4aj He3al0CICHOCTH
(un. 23).

Ho3Bona 3a paj areHiuje u3jaaje ce 3a NEpHoj O] MNET roJArHa U
MOKe ce mpoayxutu.** MehyTum, nmpema oxpendu dinana 26. OBOT 3aKOHa,
MHUHHCTAPCTBO OJy3MMa JIO3BOJIY 3a pajl areHIUju ako oHa: 1) mpecTaHe ja
UCITYH-aBa yCJIOBE U3 wiaHa 21. OBOT 3aKOHA; 2) BPILIM MOCIOBE 3aIOIJbaBatbha
y CYIPOTHOCTH Ca OBMM 3aKOHOM; 3) aKO je OCHUBa4u arcHiuje ocyhen Ha
0e3yCJI0BHY Ka3HY 3aTBOPA y Tpajarby O/l HajMame IIECT MECCLH. ATCHIIU]H
KOjO] je J03BOJia 3a paji OAy3eTa M3 pasjiora IITO je BPIIMWJIA MOCIOBE
3arol/baBaka y CyIPOTHOCTH Ca OBUM 3aKOHOM HJIM 3aTO IITO j¢ HeH
OoCHMBau ocylheH Ha Oe3yCIIOBHY Ka3HY 3aTBOpa Y Tpajamy O]l HajMahe IeCT
MECeIlH, UCTa Ce MOKE IMOHOBO M3/aTH MPOTEKOM POKa O TPU TOAMHE O]
JlaHa oy3uMama (4. 26).

Uanom 27. 3akoHa, npomnucaHo je aa HarmonasnHa ciyx0a Moxe, Ha
OCHOBY IOCTYTIKA JABHUX Ha0ABKH, aHT'&KOBATH areHIINjy paJiu U3BpIIaBamba
T0jeIMHKX TT0CIIOBA 3aI0IIbaBaba, y CKiIaay ca CriopasyMoM O yUYHHKY, TPU
4eMmy ce y TOM Ciiyuajy mpasa u obaBe3e Harmonasnue cinyx0e u areHiuje
yTBphYjy yroBOpOM.

IIpema wirany 30. 3akoHa, arcHIMje 3a 3alOlJbaBAKE UMa]y CBOjC
NpeICTaBHUKE U y CaBEeTY 3a 3amolbaBame. OBaj caBeT ce OCHUBA 3a
Teputopujy PeryOnuke, a MOKe ce OCHUBATH U 32 TEPUTOPH]Y TIOKpajuHE U
jCIIHC WJINX BUIIC OIIIIITHHA.

AreHIuja je Ay’KHa 1 1a 00aBECTH MHHHCTAPCTBO O CBUM IIpOMEHaMa
KOje Cy OJl yTHIIaja Ha UCHYHEHOCT YCJIOBa 3a 00aBJbathe JICJATHOCTH
3aMolJbaBakba, OJIHOCHO Ha TPOCTOPHO TEXHUYKE YCIIOBE U YCIIOBE Y TOTJICAY
CTPYYHE 0CIIOCO0LEHOCTH 3aMOCIICHUX, Y POKY OJ TIET IaHa O/ laHa HacTaJie
npomene.*

3aKOHOM je POIKCAHO [1a HaA30p HAJl PaJIOM areHIINje 3a 3aI0LLbaBake
Bpiin Munucrtaperso (wi. 101).

Panuje Baxkehn 3akoH 0 3amolnijbaBaky U OCUTypaky 3a CIIydaj
He3anocyienoctu u3 2003. roguHe npomnucuBao je obapesy Harnuonanue
ciy>x0e u areHiuja ja capal)yjy y HHTEpeCy HE3arocCJICHOT U MOCJI0/IaBIIa,
panu obaBsbama MOCIIOBA 3aIOlIbaBamba M CIIPOBOhEka mporpaMa u Mepa
aKTHBHE MOJIMTHKE 3a1lolljbaBarba. HaBeeHM 3aKk0HOM Ou1Ito je mpeaul)eHo
J1a je MUHUCTApCTBO JYXKHO J1a IIPyKa IIOMON y 0OCcTBapuBamy capaimbe nuamel)y
Hanmonainue ciysx0e u areHiifja, kao u ga Haronanna ciyx0a u areHiuje

42 3akoHOM O 3aNONLbABAKLY M OCHTYpamy 3a ciiydaj HesanocsieHoctd u3 2003. roguHe
6wnto je mpenBuheHo Jla ce I03BOJIA 32 pajl areHIHUje U3/aje 3a Iepruo O TPH T'OANHE U J1a ce
MOXK€E IPOIYKUTH.

43 Yn. 11. IIpaBunnuxa.
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CIOpPa3yMHO JOHOCE KOJACKC MPO(PECHOHATHOT MOHAIIakha 3aMOCICHUX Y
Hanumonannoj ciry»6u u arenuuju. Mehytum, cana Baxehu 3axon u3z 2009.
TOIMHE HE calipiKu ofapende o capanmwy Hannonanne cinyx0e u areuuja.

Ha ocHOBY cBera HaBeICHOI MOXKE C€ 3aKJby4YHUTH Jia Cy ozapende
3akoHa O 3aMolIbaBalby U OCUTYpPakby 3a CIIy4aj He3amoCICHOCTH, Koje ce
OJIHOCE Ha IIPUBATHE arcHIIM]e 3a 3anollbaBame, yekiahene ca Konperujom
Mehynaponne opranuzainuje pajga op. 181 o mpuBaTHUM areHiujama 3a
3aI0IJbaBakbe.

4.2. Azenyuje 3a npuspemeno 3anoulbasarse npema
3akony o azenyujckom 3anouibasary

Kana je ped o paxgy npeko areHIuja 3a IpUBPEMEHO 3arollJbaBakbe,
y Peny6muuu Cpouju on ce nojaBuo 2000-Tux roguHa, ¥ of Taja na cBe
1o 2019. ronuHe paji MPeKo OBHUX arcHIlMja HHje OMO peryiaucaH 3aKOHCKIM
Iy TeM, OJIBHjao cey ,,ciB0j 30HH . OBaj 0OJIMK paJiHOT aHT'aKOBakba y IMPaKkcH
Ce Ha3WBa W ,,paj] Ha JIU3UHT, ,,A3HA]MJbHUBar-¢ pajHuKa’. Jo cTymama Ha
CHAary 3aKoHa KOjUM je perynucaHa oBa obnact, y Cpouju je oko 80.000 no
100.000 pagHmKa OMITO 3aITOCIEHO MPEKO areHITHja.

Melytum, Kox Hac je MPBH MyT OBaj OOJHMK paJHOT aHTAKOBAHA
perynucan Ypendom o knacupuKaiuju AenaTHOCTH, y OKBUPY 1Be mudpe
nenatHoctu 78.20 n 78.30. YV VYpendu je nox mmdpom 78.20 perynucana
JEJIaTHOCT areHLMja 3a NPUBPEMEHO 3alolljbaBame Koja o0yxBara
o0e30ehuBame palHUKA KJIMjeHTHMA 32 ofipel)eHu Mepro, Kao JIOMYHY HIIH
MIPUBPEMEHY 3aMEHY paJHe CHare KJIHMjeHTa, TIe Cy 3allOCICHHU MOjeANHLN
CTAJTHO 3aII0CJICHH Y jeJUHNLIaMa 33 IPUBPEMEHO NPy Kambe yclyra. Jeannuie
KOje ce CBpPCTaBajy y OBy I'PyIly HE BplIe TUPEKTAaH HAA30p HaJ CBOjUM
3arocaeHuMa KOju pajie Ha paJIHIM MecTHMa Ha Koje UX pacriopelyje kiujeHT-
nocnoxaasail. [Topen Tora, mon mudpom 78.30 ypehero je u octano yeryname
JBYJICKUX pecypca Koje oOyxBara o0e30ehuBame JBYJACKHX pecypca 3a
notpede KiaujeHara. JeqMHNLE Koje ce CBPCTaBajy Y OBY IpYITy IPEICTaBIbajy
MOCTIOIABIIE 3aTIOCJICHUX U Y BE3M Cy Ca UCIIATOM 3apaja, ONOpE3uBabEM,
oCTaJIUM (PUCKAJIHUM NUTakbUMa U NUTAlkHMa Y BE3H ca JbyJCKUM pPecypcuma,
aJli HUCY OATOBOPHE 3a yIpaBJbale M HAJA30p HaJ 3amocieHuMa. Moxe
ce 3amasuTu Ja Ypeada KOpUCTH TEPMUH ,,[TOJEANHLN CTATHO 3arocieHn”
KOjU yKa3yje Ha TO Ja JIhIla Koja ce yCTyNajy KIHjeHTY Mopajy na Oymay
3arocjaeHa Ha HeonpeheHo BpeMe Yy jeIMHMIIN 3a MPUBPEMEHO IPYKambe
yciyra (areHuju).

44 “Cayx06enn macauk PC”, 6p. 54/2010.
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OHO 1ITO je BAKHO IPUMETHTH jECTE JIa je Ha OCHOBY OBOT" I10/[3aKOHCKOT
aKTa, a HeKOJIHMKO rojinHa npe patudukanuje Konsenuje MOP-a 6p. 181 o
IIpUBaTHUM areHquaMa 3a 3allollJbaBamkC, Yy Hall IMMpaBHU CUCTEM YBCIACH
oBaj uncutyT.* Hakon parudpukanuje Konsenuje op. 181, Munucrapctso
3a paja 2013. roguHe, M3HENIO je MUILBEHE MpeMa KOME ,,arcHIidja 3a
3arol/baBakbe MOXKE J1a ce 0aBH CaMO MOCPEIOBABEM Y 3alOlIbaBaby
y 3eMJbU U HHOCTpaHCTBY. C Ipyre cTpaHe, areHildja He MOXKE Ja BPIIU
npuBpeMeHo ynyhuBame 3alocACHUX Ha paj KOJ JPyror MocioaaBia, ¢
003UPOM J1a jOj TO HHjE JI03BOJFEHO 3aKOHOM O 3aIONIJbaBaby U OCUTYPamby
3a CJy4aj He3aIroCICHOCTH .

MehyTum, naxo cy Ypenoda u Konsenuuja npencraBibalie OCHOB 3a paj
OBHUX areHIixja, OnJIo je HEOMXOHO Ja 0Baj OOIHMK aTHITHYHOT 3aI0NIJbaBabha
Oyne HopmupaH 3akoHOM. Crora je 2014. roguHe yuuibeH MOKYIIaj Ja oBa
Mmatepuja Oyne ypehena 3akoHoM o pajy, na je Hanpt 3akoHa o u3meHama
U JolyHaMa 3aKkoHa O pajy cajapkao W I0jaM arcHIluje, YCIOBEe Koje Mopa
UCIYHaBaTH, HAYUH pErucTpaiuje, Kao u OOJMKEe HaI30pa OJf CTpaHe
npkaBHUX oprana.*® Mmak, u3 Harpra cy HaKHaIHO H30CTaBJBEHE CBE 0penoe
0 3aCHHUBAkbY PAJIHOT OJIHOCA paju yiyhinBama Ha pajl KOJ MOCI0IaBIa, Kao
pe3yiTaT HecariacCHOCTH y camoM Konuenty.!” Kako ce 3akoH o paay Huje
0aBHO OBUM OOJIMKOM paJHOT aHTa)KOBaa, HAJJICKHE HMHCIICKIIN]Ee HUCY
MMaJie IPaBHU OCHOB 32 KOHTPOJY arcHIMja ca CTAHOBHILITA PaIHUX IpaBa
y Clly4ajy u3HajMJbUBarba pagaHuka.*

[Ipema yrnopeaHoM mpaBy 3eMajba PErHOHa, HEKe Cy 3aKOHOM O paay
peryJucale areHIujCcKo 3arnolilibaBame (XpBarcka, [lpua ['opa), a Heke ox
BHX CY JIOHEJTE moceban mporuc KojuM ypeljyjy oBy obmact (Makenonuja).*’
Peny6nuka CpOuja je oftyuniia ga OBy MaTepujy ypeau moceOHUM 3aKOHOM
— 3aKOHOM O areHIIMjCKOM 3aMoIJbaBaby._

3aKOH 0 areHIIMjCKOM 3arolbaBamky Hapoana ckynmtina PeryOnnke
Cpouje nonena je 06. neremOpa 2019. ronune, a BErosa MpuMeHa rnouesia
je 1. mapta 2020. rogune. OBUM 3aKOHOM BpIIHU CE yCKJaljuBame Kako ca

45 P. bpxosuh, b. Ypmapesuh, Paouo npaso ca enemenmuma coyujaanoe npasa, CiryxOeHu
racHuk, beorpan, 2020, ctp. 105.

46 C. Jlakuhesuh, Paona cnaea na nusune - npomugypeunocmu usmely 3aKOHCKux peuiersa
u cmeapnoz cmarea, PaJHO M COIMjATHO TIPAaBO - YACOIHC 3a TEOPHUjy U IPaKCy PagHOT U
comujaytHoT 1paBa, beorpax, 6p. 1/2014, ctp. 234.

47 Ibid.

48 Paonuyu ma nusune — Boouu o npasuma paouuka npuspemeno aHeadcosaHux npexo
acenyuja 3a 3anowmasarse, SHARE ¢donnannja u Mehynaponau nenarap Olof Palme,
Beorpag, 2016, ctp. 21.

49 P. bpxosuh, Kouyenm npuspemenoz acenyujcrxoe sanouivasarsa, IIpaBHH XKHBOT —
YJacoMHC 3a paBHy TepopHjy U mpacky, Tom III, 6p. 11/2018, cTp. 294.
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Konsenuujom MOP-a Op. 181 o mpuBaTHUM areHIjaMa 3a 3alolLJbaBambe
u [Ipenopyxom Op. 188, Tako u ca Aupextuom 2008/104/E3 o pany mpeko
areHIMja 3a IPUBPEMEHO 3aIOII/baBAE U IPYTUM TUPEKTHBAMA KOje CaIpike
oJipe10e Koje ce OJIHOCE Ha areHIjCKe PaiHUKe (YCTYIJbCHE 3aI0CIICHE) —
Kao 1mrto cy nupekruse 91/383, 96/71 u 533/91.%°

ATEHIIM]CKO 3alolJbaBamke MOIpa3yMeBa TPOCTPAHH PABHH OTHOC
u3Mel)y areHIuje 3a MpUBPEMEHO 3aIl0lLJbaBabe, YCTYIIJLEHOT 3aII0CICHOT U
MOCJIO/IaBIa KOPUCHUKA. Y OBOM OJIHOCY jaBJhajy Ce JiBa MOCJIO/aBIa, jeAaH
(hopMasiHu — areHIMja 3a IPUBPEMEHO 3aI0NI/baBamke, U IPYru (pakTHUYKH
— T0CJI0/1aBall KOPUCHUK. 3aKOHOM O areHI[MjCKOM 3allolllJbaBakby arcHIfja
3a MPUBPEMEHO 3alolbaBamke AeHUHHUIIE Ce KAO MPUBPEIHO APYIITBO
WJIM TIPEey3eTHUK PEerucTPOBAaH KOJ HAJJICKHOT OpraHa Ha TEpUTOPHUjU
PenyGiiuke CpOuje, KOju 3aCHUBA PaJHH OJHOC Ca 3aIIOCICHUM Pajii BberOBOT
IPUBPEMEHOT yCTYyIara MOCIOAaBIly KOPUCHUKY Ha TeputopHju PeryOnnke
CpOwuje panu obaBsbarma MOCIOBA M0J] lberOBUM HAZ30POM H PYKOBOhEH-EM.
VYeTynibeHH 3arocieHH je U3NIKO JIUIE KOje je y paJHOM OTHOCY Y areHIIHjH,
y CKJIaJly ca OBHM 3aKOHOM M 3aKOHOM O pajy’', a Koje ce yCTyIa MoCI0aBIly
KOPUCHHKY paJiv IPUBPEMEHOT 00aBJbakba MOCI0BA MOJT eI OBUM HAI30POM U
pyKkoBohemeM, y CKJialy ca OBUM 3aKOHOM. [1ocioaBal; KOpPUCHUK je TPaBHO
JUIE, MPEAY3eTHUK, OHOCHO MPEACTABHUIITBO WJIM OrpaHaK CTPaHOT
IPaBHOT JIMIIA KOje je PerMCTPOBAHO y CKJIay Ca 3aKOHOM Ha TEPUTOPHjU
Penrybonuke CpOuje, ap>kaBHH OpraH, OpraH ay TOHOMHE [TOKPajUHE U jeANHULIC
JIOKaJIHEe caMoyIIpaBe, ako OBUM 3aKOHOM HHje Apyraduje onpeheHo, koxn
KOTa, TOJI KErOBUM Ha/J30POM U PyKOBONCHEM, YCTYIJBCHU 3alOCIICHU
IpUBPEMEHO 00aBJba MOCIIOBE, Y CKJIAJy Ca OBUM 3aKOHOM. YTIOPEIHHU
3aI0CJICHH je 3aII0CJICHH KOjH j€ Y paJIHOM OJTHOCY KOJI IIOCJIO/IaBIla KOPHUCHUKA
KOju 00aBJba Uil OM 00aBJHAO KCTE TIOCIIOBE C 003UPOM Ha 3aXTEBAHU CTEIICH
¥ BPCTY CTPY4HE CIpeMe, OJJHOCHO HMBO KBaiu(pHKalHja 1 IoceOHa 3HAba
¥ CIIOCOOHOCTH, OJHOCHO KOMIICTCHIIH]E, CII0KEHOCT, OJATOBOPHOCT, PaHO
UCKYCTBO M JIpyTre noceOHe ycioBe 3a paa. MeljyTum, ako Koj mociiofaBia
KOPUCHHUKA HEMa yTIOPEIHOT 3aI0CICHOT Ha HCTUM TIOCIOBUMA, YCTYIJHEHOM
3aI0CJICHOM HE MOXKE CE OJ[PEIUTH HIYKa OCHOBHA 3apajia OJl OCHOBHE 3apajie
3aI0CJICHOT KOJI MOCJI0IaBIla KOPUCHUKA Y HCTOM CTEIeHY CTPYUYHE CripeMe
OJTHOCHO HHMBOY KBaJin(uKaiyje. YCTyname je epuojl y KOME 3ar0CiICHH
IPUBPEMEHO 00aBJba MOCIOBE KOJI MOCJIOAaBIla KOPUCHUKA TIOJl HbeTOBUM
HAJ[30POM U PyKOBOhemeM (Uil. 2).

50 OGpa3noxeme mpeiora 3akoHa O areHINjCKOM 3allolljbaBamby, JOCTYIHO Ha https://
www.paragraf.rs/dnevne-vesti/020919/020919-vest13.html, (12.02.2022).

51 3akoH o pamy, “Cuyx0enu tmacauk PC”, Op. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — onnmyka YC, 113/2017 u 95/2018 — ayTeHTHYHO TymMademe.
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IIpuBpenHo ApyLITBO WM NPEAY3E€THUK PETHCTPOBAH Y PETUCTPY
NPUBPEHUX CcyOjexaTa y CKJaay ca 3aKOHOM MOXKe Jia 00aBJba MOCIOBE
yCTyIama 3aM0CICHUX aKo JI00Uje T03BOJTY 3a pajl areHIIH]e 3a IPUBPEMEHO
3aloILJbaBakhe 0] MUHHCTAPCTBA HAJISKHOT 3a MocjoBe paja. Jlo3Bona ce
u3/iaje Ha 3aXTEB MPUBPEIHOT APYIITBA WIH MPEAY3eTHUKA aKO UCITYyHaBa
IPONHUCAHE YCIIOBE Y MOIJIEAY CTPYUYHE OCIOCOOJHEHOCTH M IMPOCTOPHO
TEeXHUYKUX ycioBa. [lo noOujamy 103BOJIE MPHUBPEIHO APYIITBO WIU
NpeAy3eTHUK je o0aBe3aH Ja y POKY O ocaM JaHa OJ JlaHa IpujeMa
JI03BOJIC MOJIHECE MPHjaBy 3a YIHUC JCJIaTHOCTH arcHIMje 3a MPUBPEMEHO
3aM0IJbaBakbE UIIM OCTAJIOT YCTYTIakha JbYICKHX PECypca U MOCIOBHOT MMEHA
(y xom he xao npenmer nocioBama OUTH HaBEJICHO ,,ATCHIIU]ja 32 TPUBPEMEHO
3anonsbaBame’’), y CKiIaay ca 3aKOHOM KojuM ce ypelhyje perucrpanuja
npuBpenHux cybjekara. Jlo3Bona ce u3aaje Ha Mepuoj O MEeT TOAHHA U
MOYE C€ IPOAYKHUTH, HA HAYMH U T10J] YCIOBHMA I0]] KOjUMa C€ U3/aje, C
THM Jla C€ 3aXTEB 3a MPOAYIKCHE JT03BOJIC MOpa MOIHETH HajkacHuje 30
JlaHa TIpe UCTEKa poKa Bakewa 103Bojie. Haa3op y nocTynky yrBphuBama
UCIYHCHOCTH YCIIOBA 32 PaJi arcHIlMja BPIIU WHCIEKIUja paja. ATeHIja
K0jOj je u3/1aTa 103BoJia iMa 00aBe3y Jia MMCMEHO 00aBecTH MUHUCTAPCTBO O
IIpOMEHaMa Koje Cy OJ yTHllaja 3a 00aBJbakbe MOCIIOBA YCTYIakha 3al0CICHUX
y POKY OJ1 0OcaM JjaHa O]l laHa HaCTaHKa IPOMEHE.

TpenytHo je y Penyonuuu CpOuju peructpoBano 95 areHiuja 3a
MPUBPEMEHO 3arnolibaBame. On oBor Opoja, cequniTe 58 areHuuja Hajla3u
ce y beorpany, nok je 9 y HoBom Cany u 7 y Combopy. [lo nBe arenmuje
3a MPUBPEMEHO 3aIollbaBamke peructpoane cy y Cpemckoj MUTpoBUIU
u Hosowm Ila3zapy, a no jenna y 3pewanuny, [lupory, Centn, LLibnBunu,
Kwaxesny, [llanny, Pamxkoj, XKabssy, Kparyjesuy, 3ajeuapy, [Luny, baukoj
Manauuu, Cy6orunn, Knanosy, Yajerunu, Kosuny u Humry.*

3aKOHOM O areHIMjCKOM 3arollJbaBamy je MPOMUCAHO JIa arcHIHjy
HE MOXXC OCHOBATH, HUTU ONTH H-E€H YJIaH U 3aKOHCKHU 3aCTYIIHUK, (bH?;I/I'—IKO
JIUIIC KOj€ j€ MPAaBOCHAXKHOM IPECyI0M 0CYheHO 32 KPUBUYHO JICJIO U3 T'PYyIIe
KPUBUYHHX Jiejia U3 o0JIacTH pajia, 3a KpUBUYHA Jiejia IPUMama U J1aBamba
MHTa, 32 KpUBUYHA JIeJIa IPOHEBEPE, 3a KOje je u3peucHa Oe3ycIoBHA Ka3Ha
3aTBOpa y Tpajamy OJl HajMame IIeCT Mecelld. ATCHIIM]a KOjoj je oay3eTa
JI03BOJIa, HE MOYKE 00aBJbaTH JETATHOCT U3 WiaHa 3. cTaB 2. OBOT 3aKOHA
y POKY Ol TpH TOAMHE OJ] JaHa OAy3UMama 03BoJie. Y Clly4ajy Ja aKTOM
HaJUIe)KHOT MHCTICKIIMjCKOT OpraHa y MoCTyINKy Hazxzopa Oyze yTBpheHo na
arcHiiija 0e3 J103BoJie 00aBJba MOCIOBE YCTYabha, BOj CE HE MOXKE H3/aTH
JI03BOJIa Y POKY Ol TPH T'OJMHE O]l JaHa JOHOIICHa aKTa MHCIEKIIH]CKOT

52 https://www.minrzs.gov.rs/registri/sektor-za-rad-i-zaposljavanje, (15.02.2022).
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oprana (wi. 4). CxoxgHo uiaHy 7. craB l. 3aKOHa, areHIUjU ce J03BOJA
ofy3uMa axo: 1) mpecTaHe Aa UCMyHaBa YCIOBE U3 4WiaHa 3. OBOT 3aKOHA;
2) aKo HACTYIH cliy4aj U3 4iana 4. cTaB 1. OBOT 3aKOHA; 3) ako je y POKY O]
TOIMHY JiaHa yTBpheHa MmpeKpiiajHa ONrOBOPHOCT areHIH]e, 0 BUILIE OCHOBA
WIH Yy U3HOCY KOjH Mpeia3u AYIUIM W3HOC MaKCHMAHO MPOMUCAHE Ka3He,
a MHCIICKIIMja pajia OLCHHM Jla areHI[1ja THME OYMIJICIHO HapylliaBa IpaBa
YCTYIJBCHUX 3aIIOCIICHUX, OJTHOCHO KOHTUHYHUPAHO KPIIHU OApende oBor
3aKOHA. MUHUCTapCTBO JOHOCH PELIChE O Oy3UMamby JI03BOJIE, 10 ITPEJIOTY
Ha/IJISKHOT OpraHa, OJIHOCHO OpraHM3allnje UK 10 CIY>KOCHO] Ty KHOCTH.
ATeHIIMja K0joj je oly3eTa JI03B0oJIa He MOKe 00aBJbaTH TOCIIOBE YCTYyTambha
3ar0CICHUX, OJJHOCHO HE MOXeE JIa 3aKJby4d HOBE YTOBOpE O paly paiu
yCTyIama 3aMoCICHUX MOCJIOIABIy KOPUCHUKY. ATEHIIU]JU KOjoj je 103BoJIa
oJly3eTa 13 paszjora npeasuheHux y craBy 1. tad. 2) u 3) oBOr ujiaHa, UCTa CE
MOJKE TOHOBO M3/IaTH MPOTEKOM POKa O TPU TOJIMHE O] IaHa Oy3UMarba (4I.
7). 3akoH je y wiaHy 8. ypeauo U IIpecTaHak BaKerwa JJ03BOJIC 3a paJl arcHIHje,
1a HABOJIH JIa IO TOTa I0JIa3u: 1) HCTEKOM pOKa BaXKeHa JO3BOJIC U3 WiaHa 6.
ctaB 1. OBOT 3aKOHA; 2) Ha OCHOBY 3aXTeBa arcHIIMje 3a MpecTaHaK BaKemha
n03BoJIe; 3) OpucameM MPUBPEIHOT APYIITBA, OMHOCHO PEAY3eTHHKA KOjU
00aBJba MOCIOBE YCTYMamka 3aN0CIEHUX U3 PErrcTpa HAJIC)KHOT OpraHa.

MuHucTap HaJJIeXkKaH 3a MOCJI0BE pajla Ha OCHOBY 4JiaHa S. cTaB 5. U
yiiaHa 8. cTaB 4. 3aKoHa 0 areHIUjCKOM 3aMolllJbaBamy JOHEO je u [IpaBuiHuk
0 yCIIOBMMa 3a M3JaBame JI03BOJIEC 3a paj ATCHIHje 3a MPUBPEMEHO
3alolJbaBakbe U MOJIarabe CTPYYHOT UCITUTA 3a PaJi Te areHInje>, KOjuM cy
[POMKUCAHU IPOCTOPHU U TEXHUYKH YCIOBH 32 PaJ] areHI1je 3a TPUBPEMEHO
3amol/baBambe, OJIMKH YCIOBH U HAYHMH U3/1aBarba, OJy3UMama U IpecTaHKa
Ba)KeHha JJO3BOJIE 32 paJl areHIH]e, YCIOBH Y IOTJIEAY CTPYYHE OCIIOCO0bEHOCTH
3aKOHCKOT 3aCTYITHUKA IPUBPEAHOT APYLITBA WY IPENY3E€THUKA, OJHOCHO
3aI0CJICHOT KOjH je oBJalrheH 3a 3aKJby YMBambE yroBopa y CKJIaay ca 3aKOHOM
KOjUM ce€ ypehyje areHiujcko 3anonbaBame, Kao U Mporpam, cajpKuHa u
HAYMH T0JIarakba CTPYYHOI MCIIUTA 3a paj arcHIlMje U HauuH YyTBphUBamba
BUCHHE HakHaJe 3a paJ Komucuje 3a monarame CTpyYHOT UCIIUTA 3a pajl
areHIlMja 3a MPUBPEMEHO 3aMolll/baBame. ™

Kon arennujckor 3anolisbaBama 3aKJbyuyjy ce JIBa yroBopa — yroBop
0 pajly ¥ YTOoBOp O yCTynamy 3anocieHux. [Ippu yroBop — yrosop o paay
3aKJbyuyjy areHIlija U yCTYIJbCHH 3alI0CICHH U TO Ha HeojpeleHo nin Ha
ojipel)eHo Bpeme Koje je jeTHaKO BpEMEHY yCTyIama MOCIOaBIy KOPUCHUKY.

53 ,,Ciryx6enn rmacauk PC”, 6p. 96/2019. OBaj npaBHIIHUK je CTYIIHO Ha cHary 8. jaHyapa
2020. ronune.

54 Un. 1. [IpaBuiHHKa 0 yCIOBHMA 32 M3[aBarbe J03BOJIE 32 Pajg ATCHIM]jE 3a IPUBPEMEHO
3aM0IbaBambE U I0JIarake CTPYYHOT HCIHTA 32 paj] TS areHIje
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OBaj yroBop, HE3aBHCHO O] BpEMEHA Ha KOje Ce 3aKJbyuyje, MOpa Jia CaJlpiKH
o0OaBe3He eneMeHaTa U3 ujaHa 33. 3aKoHa O pajy U eJIeMEeHTE MpOoIUcaHe
3aKOHOM O areHIIMjCKOM 3arolibaBamy. Kaja je y muTamy yroBop o paay Ha
Heozpel)eHo Bpeme, OH Mope/ elieMeHaTa yTBp)eHuX 3aKOHOM O pay, CaapiKu
u: 1) BpcTy mociioBa 3a xoje he ce 3amociieHu ycrynaru; 2) Aa 3arocieHn
npuxBaTa Ja o0aBJba MMOCIOBE HAa OCHOBY YITyTa 3a paj KO MOCIoIaBIa
KOpUCHHKA. YTOBOp O pajay Ha oapeheHo BpeMme Koje je jelIHAKO BPEMEHY
ycTymama MoCI0AaBIy KOPUCHHUKY, OJJHOCHO YIIYT KOjH je CaCTaBHH €O
yroBopa o pazy Ha HeonpeheHO BpeMe U KOji 3aMebyje aHeKC TOT yroBOpa,
JI0CTaBJbajy CE 3aMOCICHOM ITPE BEroBOI YCTYIIaka MOCIOABIY KOPUCHUKY U
caJipxe, opes eneMeHara yrepheHux 3aKoHOM 0 pajy, U ciezehe yciose paja:
1) MOCIIOBHO MM€, OTHOCHO HA3UB M CEMIITE TOCIO/IABIA KOPHCHUKA KOJ] KOTa
ce 3aI0CJICHH YCTYIIa U TIoJIaTKe O 0coOM Koja je oBiamfieHa 3a 3acTyname
TMOCJI0/IaBIIa KOPUCHHKA IIPeMa YCTYIJBCHUM 3al0CIeHIMa; 2) MECTO Pajia KoJ
TOCJI0/IaBIIa KOPHCHHKA; 3) HA3UB H OITKC MOCJIOBA KOj€ YCTYIIJbEHHU 3aI0CIICHI
Tpeba 1a 00aBJba KOJI ITOCIIOAaBIIa KOPUCHUKA; 4) Tpajarbe yCTyIamka i OCHOB
3a yCTymame MOCI0AaBIly KOPHCHHUKY 32 YCTYIIJbCHE 3aIocieHe Ha opeheHo
BpeMe; 5) IaH MmovYeTKa pajia Ko IOCI0/1aBlia KOPUCHUKA; 6) HOBYaHU U3HOC
OCHOBHE 3apajie, eJIEMEeHTE 3a yTBphHBame OCHOBHE 3apajie, PalHOT yUHnHKa,
yBehane 3apajie 1 HakHa/e 3apajie; 7) Tpajambe THEBHOT M HEICJbHOT PaHOT
BpEMeHa KOJl OCII0/IaBIla KOPUCHHKA; 8) Tpajame TOMUIIHET 0IMOpa Ha KOjU
3aI0CJICHH MMa TPaBo, a KO CE TO HE MOXKE HABECTH Y MOMEHTY YCTYIIama,
HauMH oj00paBama u yTBphuBama miaheHor roguimer oamMopa (Wi 9).
Jpyru yroBop — yroBop O YCTyIamy 3alOoC/ICHHX 3aKJbydyjy arcHiuja u
MOCJI0IaBal] KOPUCHUK, y MUCAHOM OOJIMKY 1 00aBe3HO caapxu: 1) o0aBe3y
HOCJIO/IaBIla KOPHCHUKA J]a areHIMjU Tpe MOYeTKa YCTyama 3aroCICHUX
JnocTaBu TauHe mHGOpManmje o: Opojy YCTYIJBEHHX 3aMOCICHUX KOjU CY
MOTPeOHU TIOCIOABIlY KOPUCHUKY, BPEMEHY yCTyMama, MECTY pajia u
yCIIOBUMa pajia, ocioBuMa Koje hie 00aBsbaT, OCHOBHUM YCIIOBHMA PaJia;
2) HaYMH U POK y KOME je TIOCJI0AaBal] KOPUCHUK Ay KaH Jla areHIMj1 J0CTaBU
nofatke MoTpeOHe 3a 00pavyH U HCILIATy 3apajie, HaKHaIe 3apajie U HaKHa Ie
TPOIIKOBA U3 YJI. 2. CT. 7. OBOT 3aKOHa; 3) MOJIaTKE O JIKILY KOje je OBJIaneHo
3a 3aCTYMame MOCI0aBIa KOPUCHUKA [TpeMa areHIUjH, JTUILY OBJIaNeHOM
3a 3aCTyMName arcHIrje MmpeMa MocjaoaBily KOPHCHUKY, Kao U JUIy Koje
je oBnamihieHo 3a 3acTymame MOCI0IaBIa KOPUCHUKA MpeMa YCTYIIJbCHUM
3amociieHuMa; 4) HaKHAIy 3a yciayre Koje areHiiuja mpyska moCiIonaBIly
KOPUCHHKY M JIpyTa MpaBa 1 00aBe3e areHIfje U MocioaaBla KOPHUCHHUKA,
5) npyra 3HauajHa nuTama (wi. 11).
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3akoH je y uiaHy 13. mpomucao ciiydajeBe 3a0paHe areHIIH]CKOT
3alol/baBama, TAKO Ja CE YrOBOP O YCTYIamy 3alOCICHHX HE MOXKE
3aKJbY4YHTH: 1) 3a 3aMEHY 3aI0CICHOT KO/ II0CI0IaBIia KOPUCHHUKA KO KOT j&
OpraHM30BaH MITPAjK, OCUM KO 3aMI0CIICHH KOjH je KO MOCJIOIaBIa KOPUCHUKA
onpeheH 1a paau 3a BpeMe nmrpajka pajau ooezoehupama MUHIMYMa rpolieca
pana onduje na pajau; 2) 3a o0aBJbame MOCIOBA HA KOJUMA j& MOCII0IaBall
KOPUCHHUK YTBpAWO BHUILAK 3allOCIICHUX Yy CKJIaJy Ca OIIIITUM IIpOoIIHuCUuMa
0 pany y poky yTBphEeHOM y CKJIaJy ca 3aKOHOM KojuM ce ypehyje paz; 3)
panu ycTymnama 3arnociaeHor pyroj areHuju; 4) Ha MocIoBUMa Ha KOjUMa
je KoJI mocIo/iaBlia KOPUCHUKA YBeIeHO CKpahieHO pagHO BpeMe y CKaay
ca mponucuMa O pajay Hu mpornucuma o 6e30€AHOCTH U 3/paBJby Ha paiy
iy OeHepUIIMPaHU paJHU CTaX y CKJIAJy ca MPOIKUCUMA O TICH3UjCKOM H
WHBAJINJICKOM OCUTYpamy; 5) Ha paJIHUM MECTHUMA JIPKaBHUX CITyKOeHHKa
Peny6nuke CpOuje u ciyxOeHUKa y jeJuHUIIaMa JIOKaTHEe caMoyIlpaBe 1
ayTOHOMHE TOKpajuHe; 6) y cilydyajeBUMa KaJa je 3aKOHOM 32 MOCIIO0/IaBLa
KOPUCHHMKA ITpoIMcaHa o0aBe3a crpoBol)erba jaBHOT KOHKYPCa 3a 3aCHUBAE
panHor ogHoca Ha oapel)eHo Bpeme. 3aKOHOM MITH KOJIEKTHBHUM yTOBOPOM
MOXe ce 3a0paHUTH, OJJTHOCHO OI'PaHUYUTH KOpUIThewke pajia IPeKo arcHIuja
U3 OIpaBAaHKUX Pa3Jiora KOju Ce 3aCHUBAjy Ha OIIITEM HHTEPECY, a IIOCEOHO
y HUJbY 3alITHTE yiyheHux 3anocieHux, 0e30eHOCTH U 3/IpaBjba Ha Pajy,
crpeuaBama nopemehaja Ha TPXKUIITY pajia U CIpeyaBama 3J0ynorpeoa.

ITopen 3abpane, 3akoH je Takohe NPEABUICO M OrPAHUYUCHE
3aKJby4HMBaba YrOBOpa O YCTYIAby 3alOCICHUX, a Y LUJbY MOJACTHIIAkA
HETMIOCPE/IHOT 3alolJbaBaba PaJHUKa Ol CTPAHE MOCII0AaBala KOPUCHUKA.
CxopHo uinany 14. 3aKoHa, yKyIaH 0poj yCTYIJbCHHUX 3al0CIICHUX Y PaIHOM
ofiHOCY Ha onpelheHO BpeMe KO MOCJIoaBiia KOPUCHUKA HE MOXKe J1a Oyne
Behu on 10% ox ykymHOr Opoja 3amoCciIeHUX Kojl MOCI0aBia KOPUCHUKA Ha
JIaH 3aKJby4eHba YTOBOPa O YCTYIamy 3a0CICHUX, OMHOCHO Ha JIaH H3MEHE
TOT YrOBOpa KOjUMa C€ Mea O0poj YCTYIJbeHUX 3anocienux. [locmomasaig
KOPHUCHHK KOjU MMa Mambe 0J] 50 3arocaeHuX Ha JaH 3aKJby4eha yroBopa o
YCTyMamy 3aM0CICHUX MOXKE [1a aHTaxyje: 1) jeAHOT yCTYI/EHOT 3a0CICHOT
aKo MMa OJI JIBa JI0 JICBET 3aIlOCIICHUX; 2) JIBa YCTYIJbCHA 3aIOCICHA aKO
uma ox 10 mo 19 3amocnenux; 3) Tpu yCTyIJbEHA 3aIMOCICHA aKO UMa Off
20 mo 29 3amocnenux; 4) 4eTUPH YCTYIJhEHA 3amocieHa ako nma oxa 30
10 39 3amociennx; 5) meT YCTYIJBEHUX 3amocieHnx ako uma ox 40 mgo 49
3arocieHuX. Y OrpaHuuee ce, Mel)yTum, He pauyHajy yCTYIJbEeHH 3aI0CICHN
KO/l TOCJIOJIaBIla KOPUCHUKA KOJU MMajy Ca areHIMjOM 3aKJby4eH YTOBOP O
pany Ha HeoapeheHo Bpeme, Oe3 003upa Ha KOjU MEePUOJT CY YCTYILJbEHU
NoCJI0JaBIly KOpUCHUKY. HaBeneHa oapenda je v HajCIOpHHUja Y 3aKOHY
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jep omoryhaBa mocioBaluMa Jjia U3HajMJbyjy CBE CBOjE PaJIHMKE IPEKO
areHIlMje ako Cy OHU y CTAJHOM PaJHOM OJHOCY Yy areHIHjH. YCTYIJbCHU
3ar0CJICHH KOjU j€ Y PaJIHOM OJIHOCY y arcHIUju Ha ojapeheHo Bpeme 300r
noBehanor oOuMa rocia Ko MocliofiaBlia KOPHCHUKA KOjH je KOPHCHHK jaBHUX
CpelcTaBa y CMHCIY 3aKOHA KOjUM ce ypelyje OyUeTCKU CUCTEM, padyHajy
ce y orpaHuueme Opoja 3amociieHux Ha ojpeheHo Bpeme 300r nosehanor
o0KMa TIocia U aHTKOBAHUX 110 OMJIO KOM OCHOBY KOJI KOPUCHUKA JaBHUX
CpecTaBa, y CKJaay ca 3aKOHOM KojuM ce ypehyje Oyuercku cuctem.

[Ipema unany 15, He TPOU3BOJIE MIPABHO JICJCTBO OJPea0E YroBopa o
pajy, yroBopa 0 yCTyIaky 3all0CACHUX UJIH IPYTOT aKTa KOjUM ce 3a0pamyje
WK CIIpeYaBa 3aCHUBAE PAIHOT OHOCA H3Mel)y mociioiaBia KOpUCHUKA U
YCTYIJLEHOT 3aI0CIICHOT [0 UCTEKY BPEMEHa Ha KOjH je YCTYIJbeH O] CTpaHe
arcHIuje.

Bpeme Tpajama ycTymnama je orpaHu4eHo0. ATSHIIU]a MOXKE 3a10CICHOT
Ha onpeheHO BpeMe ga ycTynu Ha paja KO MOCIOIaBlia KOPUCHUKA Yy
clydYajeBUMa M Y Tpajamby YTBPHEHOM 3a 3aCHUBaHC PajHOr OJHOCA HA
onpeheHo Bpeme y ckiiay ca 3aKOHOM 0 pajly. ATeHIIM]ja HE MOXKeE JIa YCTYIIH
3ar0C/ICHOr Ha opel)eHO BpeMe KOjH je MPETXOAHO OO Y PaJIHOM OJJHOCY
Ha oapelheHo BpeMe KO MUCTOT TOCIoAaBlia KOPUCHUKA HETIOCPEIHO MU
IPEeKO MCTE MITK JIPYTe areHIuje Y YKYITHOM Tpajamy JyKeM of 24 mecerna,
OCHM Yy CllydajeBMMa Kajia je paj Ha oapeheHo Bpeme Koj mociioaBiia
KOPUCHHKA JIO3BOJBCH Y AYXKEM Tpajarby Yy CKIIaJy ca 3aKOHOM O paiy.
VYeTynbeHu 3al0CICHH KOjU j€ Y HAaBEJACHUM CIIydajeBUMa ITPETXOHO KOJ
MCTOT MOCJIO/IaBIIa KOPUCHUKA PaIHO HEMIOCPEIHO UITH TPEKO UCTE HITH IPpyTe
areHIMje CyMpoTHO opendama wi. 16. ¢t 1. u 2. Wi KOju OCTaHe Ja pay KO
HIOCJIO/IaBI[a KOPHCHUKA HajMambe TeT PaJHHUX JiaHa HAKOH MCTeKa BpeMeHa
3a KOj€ je YCTYIJbEH, CMaTpa Ce J1a je 3aCHOBA0 pajiHU OJIHOC Ha HeoapelheHo
BpEeMe KOJI TIOCIIOaBIa KOPHUCHUKA. 3a yTBphemhe HABEICHUX OKOTHOCTH
3aII0CJICHU MOXE ITIOKPEHYTHU PaJHU CIIOP IIPEA HAJJICKHUM CYAOM IIPOTUB
nocioaaBna kopucHuka. Onpende u3 unana 16. ct. 1-3. He ogHOCE ce Ha
3ar0CJICHE KOJU CY Y PaJIHOM OJTHOCY Y areHIMju Ha HeoapeheHo Bpeme (.
16).

Onpenbom unana 17. craB 1. 3akoHa MPOIKMCAHO je J1a JIWIIE KOje paau
3a oTpede MocIoIaBIa KOPUCHUKA, OJHOCHO Y TPOCTOPHjaMa MMoCIoaBIa
KOPHUCHHKA, a ©UMa 3aKJby4eH yTrOBOp O paay WJIH JAPYT'H YTOBOP O PajHOM
aHTa)KOBakby ca JAPYTHM MOCIOAABIEM, CMATpa Ce YCTYIJbEHUM 3aM0CICHUM
OJl CTpaHe TOT MOCJIO/AaBIA, aKO Ce JApyravyrje He JoKaxke (IPEeTIoCcTaBKa
yCTyTama).
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VYV 3akoHy O arcHIMjCKOM 3alolllbaBamy yrpal)eHO je U Haueso
jemHaKor TpeTMaHa, Ia y CKJajy ca OBUM HayesioM y ujaHy 18. HaBoau
ce Jla YCTYIJbEHU 3aTOCJICHH 32 BpeMe IIPUBPEMEHOT 00aBjbara MoCIoBa
KOJI TOCJIO/IaBIla KOPUCHUKA MMa PaBO Ha jellHaKe YCJIOBE paja Kao u
YIOPEIHU 3aI0CIICHH KOJ[ MOCIOAaBIa KOPUCHHUKA, TP YeMY C€ jeTHAKU
YCJIOBH Pajia OJJHOCE Ha: TPajarbe ¥ pacliopesi paJHor BpeMeHa; IPEKOBPEMEHH
paj; HohHM paj; OIMOp y TOKY pajia, JHEBHU, HEJICJbHU OJIMOP U T'OJAMINEU
OZIMOD; OJICYCTBO Y3 HaKHaAy 3apajic y CKJIaJy ca 3aKOHOM, KOJIEKTHBHUM
YTrOBOPOM, OJJTHOCHO ITPABUITHUKOM O pajly KOjH Ce MPUMEHbY]je KOJI IOCI0IaBIa
KOPHCHUKA; eJIeMeHTe 32 o0pauyH M UCIUIATy 3apaje, HaKHaJe 3apaje u
HaKHaJe TPOIIKOBA U3 WiiaH 2. cTaB 7. Tauka l. oBor 3akoHa; 6e30e1HOCT 1
3[[paBJbe Ha pajly; 3aIITUTY TPYAHULA U MAjKH JI0jiJba; 3alITUTY OMJIAJIHHE
U 3a0paHy JUCKPUMHUHAIM]jE 110 CBUM OCHOBHMMA, Y CKJajy ca 3aKOHOM.
JenHake ycioBe pajia yCTYIJBEHOM 3arociicHOM 00e30eljyje HenocpeHo
NocJoAaBal KOPUCHUK, a 00padyH W HCILIATy 3apajie, HaKHaJe 3apaje u
HaKHaJie TPoIIKoBa 00e30elyje areHuuja.

3aKOHOM O areHIMjCKOM 3alolljbaBamy JcTalbHUje cy ypeheHe
o0aBe3e areHIyje mpeMa yCTYIJbEHOM 3aI0CIeHOM, 00aBe3e YCTYIIbEHOT
3ar0CJICHOT, Kao ¥ 00aBe3e MOCi0/IaBIia KOPUCHUKA. ATeHIU]a je TyKHa Jia
YCTYIJBEHOM 3aI0CIICHOM IPE YCTYyTamba MOCI0IaBIly KOPUCHUKY JOCTaBU
YIIYT, OCUM Yy Cy4ajy KaJia je 3aKJby4eH YroBop Ha oapeheHo Bpeme koje je
jeIHaKO BpEMEHY Ha Koje ce 3all0CJIeHH yCTyIa MOCI0aBIly KOPUCHHUKY (4JI.
19). Areniuja Takohe uma 006aBe3y J1a yCTYIIJbEHOM 3aI0CICHOM 3a MePUOJT
yCTylama UCILIaTH 3apajly, HAKHa/1y 3apajie U HaKHa1y TPOIIKOBA, HA OCHOBY
nojlaTaka KojuMa OHa pacroyiae W MojiaTaKa U3 eBUJICHIIN]ja KOje areHIIHj1
JIOCTaBJba mocioaBal] KopucHUk (wi. 20. ¢T. 2). 3aKOHOM je 3a0pameHO
areHIMjU a YCTYIJbEHOM 3allOCICHOM Haruialiyje ycayry 3a MpUBpeMEHO
yCTyTMame KO MOCI0aBlia KOPUCHIKA, KA0 U 33 3aKJby4HBamkEe YroBOpa O
pazny ca mocjioaaBlIeM KOPUCHUKOM HaKOH MPecTaHkKa ycTynama. MehyTum,
oBa 3a0paHa ce He OJIHOCH Ha YroBapame HAKHAJIC 3a yCliyre u3Mmel)y areHiuje
Y TIOCJIOJIaBIIa KOPHCHUKA YTOBOPOM O YCTYTIamy 3aMOCICHUX (4. 22).

C 003upoM J1a je areHiuja rmocjaoAaBall yCTyIn/bEHOM 3aIl0CICHOM,
OHa je Ta Koja je HoChJIall IpaBa Ha 0TKa3. ATCHIIMja MOXKE YCTYIJbEHOM
3aIMoCICHOM J]a OTKa)Ke YIOBOp O pajly MM U3PEKHE JIPYT'y MEpy aKo 3a TO
MIOCTOjH ONPAB/aH PasJior KOjH ce OTHOCH Ha paJIHy CIIOCOOHOCT 3a10CIeHOT
U HETOBO MOHAIIAKE Y CKIIAAY ca 3aKOHOM KOjUM ce ypelhyje pax u onmrum
aKTUMa KOjU C€ MPHUMEbY]y KOJI OCJIOaBIa KOPUCHUKA, OHOCHO areHIuje,
Kao M U3 JIPyTUX pasjiora y CKjajay ca 3aKOHOM KOJUM ce ypehyje pai.
[MocnonaBal, KOPUCHHK je JyKaH J1a O HAaBEICHUM OKOJIHOCTHMA ITUCAHUM
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nyTeM 00aBeCTH arcHIMjy 0e3 ojiarama 1 pyKH CBe MOTpeOHE J0Ka3e 3a
yTBphHBamkE OKOJIHOCTHU KOj€ ITPEICTaBIbajy OCHOB 3a 0TKa3 (uwi. 23. ct. 1. u 2).

VYeTynibeHn 3aMociieHd KOjU ca arcHIMjoM MMa yroBOp O paay Ha
HeoapeljeHo Bpeme, MMa MpaBo Ha HAKHAIy 3apaje y nepuony usmelhy asa
yCTyTama MocjaoaaBily KOPUCHUKY, a y Clydajy MpecTaHKa paHOTr OJHOCa
¥Ma MpaBo Ha OTIPEMHHUHY O OCHOBY BHIIIKA 3aIOCIICHUX y CKIAIy ca
3aKOHOM KOjUM ce ypelyje paj1. 3aKkOHOM je MPOITHMCaHO Ja HaKHa/ia 3apajie He
MOJKe J1a Oy/ie HiDKa O]l MUHUMAIIHE 3apajie yTBpheHe y CKiiaay ca 3aKOHOM
KOjuM ce ypelyje paj, olIHOCHO cpa3MEepHOT H3HOCa MUHUMAJHE 3apajie 3a
3aII0CIICHOT Ca HEIMyHUM paJHUM BpeMeHOM (4. 24).

VYeTynsbeHH 3aM0CiCHH je yKaH Jia, 33 BpeMe pajia Ko MOCIoAaBIa
KOPHUCHHUKA, CABECHO U OJIIOBOPHO 00aBJba MOCJIOBE 3a KOje j€ YCTYIIJbEeH, Ja
THOIITYje OpraHu3alujy paja Koj IMOCIoAaBla KOPUCHUKA U Jla UCITYHhaBa
JIpyre o0aBe3e y CKJIaly ca 3aKOHOM KojuM ce ypehyje paj (un. 21).

Kana cy y nutamy obaBe3se mociojiaBia KOpHCHHUKA, 3aKOH TpeaBuha r1a
j€ OH Jly’aH Jia: yCTYIJHCHOM 3aIl0CIICHOM Jlaje paJiHe 3a/1aTKe, OpraHusyje,
PYKOBOIH M HAJI3UPE Pajl YCTYIIJLCHOT 3aM0CIICHOT, a My 3a Ty CBpPXY Jaje
UHCTpPYKIHje, 00e30ehyje ycioBe pana u Mepe 0e30eHOCTH U 3/1paBjba Ha
pajIy Kao U CBOjUM 3aM0CICHUMA; TOCTABHU areHIIUj1 HHPOPMAIIH]e O YCIOBUMA
3a pajl Ha MOCJIOBUMA 3a KOje Ce BPILHU YCTyHame U APYTUM yCIOBHMA pajia
YIOPEIHHUX 3aM0CICHUX KOJI TOCIO/IaBla KOPUCHUKA; HHPOPMHUIIIE YCTYIIIbEHE
3aIocIieHe O CJI000JHIM MOCIOBUMA, PaIi IPYIKamba jeHaKuX MoryhHoCTH
Kao M 3arocjaeHNUMa KOJ| OC/IOIaBIa KOPUCHUKA, Ja 3aCHY]y PaIHHU OJHOC
Ha HeoxpelheHo Bpeme; 00e30e/1 YCTYIJbEHUM 3aI0CIICHUMa KOPUIINCHE
o0jekara 3a UCXpaHy M o0jeKaTa HAMCHCHUX 3a JICIY 3alOCJICHUX, Kao U
Kopuinhiemhe OpraHu30BaHOT PEBO3a KOJI MOCI0aBIa KOPHCHUKA, IO UCTUM
yCIIOBMMA TI0J1 KOjUMa Ta IpaBa OCTBaPYjy U 3aIlOCICHU KOJI MOC0aBIa
KOPUCHHKA; 00aBECTH JIUIIE 32 0€30eTHOCT 1 3paBJbe Ha Paay O YCTYIIJbEHUM
3ar0C/ICHUMA U TI0CIoBUMa Koje fie 00aBibaTh; CHHIMKATY KOJI ITOCJIO/IaBIa
KOPHCHHUKA TpyXa WHPOpMalldje O paJHOM aHTa)KOBamy YCTYIJbEHHUX
3ar0CJICHUX HAa HAYMH W Y POKOBMMA y KOjUMa JI0OCTaBJ/ba MHQOpMAIIHje O
CBHM BHJIOBHMA 3aII0IIJbaBamba U PaJIHOT aHT'a)KOBaba, Y CKJIAy ca 3aKOHOM
kojuM ce ypehyje paza; 06e30enu Mepe 0e30€HOCTH U 3/IpaBjba Ha paay 3a
YCTYIUJbCHE 3aII0CIICHE; YCTYIIJbEHOT 3aII0CIICHOT TIPE CTYTama Ha pajl yIo3Ha
ca CBUM pH3HIIMMa Ha PaJIHOM MECTY U O KOHKPETHHM MepamMa, OJJHOCHO Ja
ra ocrioco0u 3a 0e30e/1aH 1 37[paB paj; yCTYIJLEHOM 3aI0CIICHOM 00e30e1u
JIeKapcKe Tperiiesie y CKIaay ca mpornucuma o 0e30eHOCTH U 3/paBiby Ha
pany; mpujaBy MOBPEIY Ha paay U Mpo(ecHOHATHO 000JbEHE YCTYIBEHOT
3aM0CIICHOT M Jla 0 TOME OAMaxX 00aBeCTH arcHIWjy; arcHIUjH JTOCTaBU
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HOIYEHU 00pa3al] U3BeIlTaja 0 MOBPEIU Ha pajly OAHOCHO MPO(ECHOHATHOM
o0oJbemby, 0€3 oJlarama, a HajKacHUje Y POKy oj 24 Jaca oJi HaCTaHKa
MOBpEJIe, OTHOCHO YTBpheHOT TPOoeCHOHATHOT 000JbCHba; BOAH CBHICHIIU]Y
0 yCTYIIJbCHUM 3aI0CICHIMA M areHIijaMa ca KOjiMa HMa 3aKJbyYeH yTOBOP
0 yCTyTamy 3anocieHnX. ATeHIrja U MOCI0AaBal] KOPUCHUK JTY)KHH Cy J1a
00e30e/1e 3alITUTY MoIaTaKa O TMYHOCTH YCTYIIJBEHOT 3aII0CIICHOT, Y CKIIaay
ca 3aKOHOM KojuM ce ypelhyje 3amtura nogaraka o juunocts (wi. 25-30).

3aKOHOM O areHIIMjCKOM 3alollbaBalby YCTYIJbEHHM 3aI0CICHUMA
rapaHTyjy ce U KOJICKTHBHA MpaBa. YCTYIJbCHH 3alOCICHH padyHajy ce
y YKymnaH Opoj 3arocjaeHuX KOJ IOCI0IaBIa KOPUCHUKA TIPH yTBphHBamy
UCIYyEHOCTH YCIIOBA 32 OfipehiBame npeacTaBHUKA 3aM0CICHIX Y CKIIaay
ca 3akoHOM. tbuma ce jamuu 100018 CHHIMKAITHOT OPraHU30Bakbha, Ie/0Babha
¥ KOJICKTHBHOTI TIPEroBapama y areHIuju u koj mnocionasua. [lopex Tora,
YCTYIJbEHH 3aIM0CIICHN MOXKE JIa YYEeCTBYje Y IITPajKy KOjU ce OpraHusyje
KOJI MOCJIO/IaBIIa KOPUCHUKA TI0]] YCJIOBMMA U HA HAYMH IPOMUCAH 3aKOHOM
KojuM ce ypebhyje mrpajk (wi. 30).

YeTynibeHu 3amnociieH OATOBOPAH je 3a HITETY KOjy je Ha pajay Ui y
BE3H Ca PajioM, HAMEPHO MJIH KPajEbOM HEMaXOM IPOY3POKOBAO0 MOCIIOAABILY
KOPUCHHUKY, Y CKJIaJly ca 3aKOHOM O pajy. Y cilydajy Kaja je YCTYIJbCHH
3aMoCiieHU Ha pajly WM y BE3W ca PaJioM KO TOCIOJaBlia KOPUCHHKA
HAaMEPHO WJIN KPajibOM HEIaXBbOM IIPOY3pPOKOBAO MITETY TpeheM Juily, a Kojy
je HaKHaIMO MOCII0IaBall KOPUCHUK, OH j€ Ay KaH Jia OCJIO0AABIy KOPUCHUKY
HaKHaJIM U3HOC uciiahene mrere. AKO YCTYNJbEHH 3a0CIeHU PEeTpIn
IITETY Ha pajly UK y BE3H ca pajoM, OCJIOAaBal] KOPUCHHUK je AYKaH J1a My
HaKHaJIU IITETY, y CKJIaay ca 3akoHOM 0 paay. Takole, mociomaBai KOPUCHUK
je oyKaH Ja yCTYIJbCHOM 3allOCJICHOM HAaKHAJIU MITETY KOjy YCTYIJbEHU
3a0CJICHH MPETPITH HA paly KO MTOCII0/aBIa KOPHCHHUKA [0 OCHOBY MOBpPE/Ie
Ha pajay u npodhecHoHaIHOT 000JbeHha. MelyTiM, y OBOM cilyuajy areHiiyja je
CYIICH/IMjapHO OIFOBOPHA 33 HAKHA/IY HITETE aKO YCTYIJbEHH 3aM0CIICHH HE
MO>K€ O] ITOCJIONABIA KOPUCHUKA J1a HATJIATH Y UETUHH WU JETUMUIHO U3HOC
HaKHaJe mTeTe yTBpheH y cyackoM nocTynky (wi. 32. u 33). [lopen tora,
3aKOH je MPOITMCA0 U J1a je MOCII0AaBal] KOPUCHUK COJIMAAPHO OATOBOPAH 3a
obaBe3e areHIlHje Ha CIUIATY 3apajie, HAKHAJIe 3apa/ie U HaKHAJIe TPOLIKOBA
(4. 26. cT. 2). Hamzop Hax nmpuMeHoM 3aKOHA O areHIIN]CKOM 3aIlolJbaBatby
BPILIM MHCIEKIIM]jA pajia, OAHOCHO YIIpaBHA WHCIICKIIH]a.

VY ckilajly ca HaBeACHMM MOXKE CE 3aKJbYUHTH Ja Cy opende 3akoHa
0 areHIMjCKOM 3aMollJbaBakby yIIaBHOM yckialheHe ca mel)yHapoaHum u
eBPOIICKMM HOPMaTUBHUM HHCTPYMEHTHMa KOjH C€ OJHOCE Ha paj OBHUX
arcHIluja.
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5. 3akspyuak

[Mocneamux map JAeleHMja MPUBATHE arcHIMje 3a 3aroll/baBakbe y
BEJIMKO] MEpH Cy MPUCYTHE Ha TPXKUIITY pajia 1 uMajy cBe Behu 3Hauaj. OqHoc
rpeMa OBHM arcHIlMjama Memalia je u cama MehyHaponna opranuzaiiuja
pazna. O HeraTUBHOT CTaBa, KOjH je Toipa3yMeBao 3a0paHy areHIiuja TOKOM
BpEeMEHa J0J1a3u JIO0 Tora Jia UM je oMOTyheHO TOCIIOBame JOHOIICHEM
Konsenuwuje 6p. 181. Mako npeacraBiba Haj3HAUajHUjU HOPMATHBHHU aKT
KOjuM je ypeheHa oBa o0iacT, MOXKe ce MPUMETUTH Ja je oBy KoHBeHIHjy
parudukoBao Manu Opoj apkasa unanuna. Mnax, 2021. roqune Konsenuujy
Op. 181 paruduxosae cy jour Tpu apxkase, 1 To AHTUTBa U bapOyaa, Cujepa
Jleone u Comanuja, mto he Mmoxxaa noacrahu u apyre gpxase 1a paTuGuKyjy
oBy KonBeHuujy.

Ha HuBoy EBporicke yHHje TpaBHU CTaTyC OBUX arcHInja peryiucan
je HupextuBom Op. 2008/104/E3 o paay npeko areHiifja 3a MpuUBPEMEHO
3anomsbaBame. [loceban 3Hauaj oBe [lupekTrBe Oriieaa ce y MpOKIaMOBamby
Hauela jeJHaKoT MOCTyama.

VYV PenyOnunu CpOuju 3aKoHOM O 3allolljbaBaky M OCUTYpamy 3a
CiIy4aj He3aIloCICHOCTH MpeaBUl)EHO je OCHUBaE MPUBATHUX arcHIUja
3a 3amolbaBamke Koje MpyXkKajy npBy rpymy yciyra u3 Konsenmuje op.
181, a 3aKOHOM O areHIIMjCKOM 3allolllJbaBakhy PEryJuCaHe Cy arcHIUje
3a MPHUBPEMEHO 3alONLbaBalk-€ Koje MpyXkajy ApYry Ipylly yciyra u3
Konsennuje Op. 181. [lo cana je y PenyOnunu CpOuju peructpopano 115
areHIIMja 3a 3aroljbaBamke U 95 areHIMja 3a MPUBPEMEHO 3aMOl/baBambe.
JloHomemeM 3akoHa O arcHIUjCKOM 3arolibaBamwy, Pernyoinka Cpouja je
3a70BoJbuIa MehyHaponHe cranaapiae MelhyHnapoaHe opranusanuje paja
u EBporicke yHUje ¥ CTBOpHIIA JOOpY IMOJIa3HY OCHOBY 3a ypeheme oBako
3HavajHe oOmacTu. MelyTum, nako HaBEeICHH 3aKOH CaApKH HEKa CIOpHA
peliena, Ha Koja je yKa3aHo y pajly u Koja Ou Tpebana ia Oyay u3MemeHa,
MOYKEMO 3aKJbYYHTH JIa j€ JOHOIICHE OBOT 3aKOHA J100ap Kopak ¢ 003upoM Jia
oBa o0JacT HUje Ouiia ypeheHa HujeJTHUM 3aKOHOM T1a je IocTojasa MoryhHOCT
3a eKCIUIOATAIIN]Y YCTYIJbEHHUX 3aI0CICHUX.
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Aleksandra Miladinovié¢, PhD student
Faculty of Law, University of Nis

Private Employment Agencies - International,
European and Domestic Legal Standards

Summary

The flexibility of labor has led to the emergence of new private em-
ployment agencies as new entrants to the labor market. Depending on the work
they do, there are employment mediation agencies and temporary employment
agencies. In the early 1990s, the International Labor Organization recogni-
zed the role that private employment agencies can play in the functioning of
the labor market, which resulted in the adoption of the Convention no. 181
on private employment agencies in the 1997. At the level of the European
Union, the legal status and operation of agencies is regulated by Directive
no. 2008/104/EC on work through temporary employment agencies, which
guarantees the right to equal treatment of seconded workers and workers em-
ployed by the employer of temporary workers.Within the national framework,
private employment agencies are regulated by the Law on Employment and
Unemployment Insurance and the Law Agency Employment. Private em-
ployment agencies, in terms of the Law on Employment and Unemployment
Insurance, perform employment activities (primarily employment mediation)
in addition to the National Employment Service, where they are not parties to
the employment relationship. As opposed to, in terms of the Law on Agency
Employment, temporary employment agencies establish an employment re-
lationship with an employee for the purpose of his temporary assignment to
the beneficiary employer. The paper analyzes International, European and
domestic legal standards related to private employment agencies, with special
emphasis to the regulation of these agencies in the Republic of Serbia.

Key words: private employment agencies, ILO Convention no. 181, Di-
rective no. 2008/104/EC, Law on Employment and Unemployment Insurance,
Law on Agency Employment.
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[anujena Paoonuh,” cexpemap
Buwu npuspeonu cyo y barwa Jlyyu

UDK: 331.109.6

CJINYHOCTH H PA3IUKE USMEBY
CIIOPA3YMA O MUHPHOM PJEILIABABBY
PA/THOI CIIOPA H CY/ICKOI' IIOPABHARA

Ancmpaxm: Cyocko nopasnarse uma oopehene CIUYHOCMU CA
AIMEPHAMUBHUM HAYUHUMA PJEUasalba Cnoposa Koje ce YeaaeHoM
UCYypnwyjy y mome 0a je mo cnopasym 0OHOCHO 002080p KOju Cy
nocmuene cmpane y cnopy y3 nocpedosarse He3asuchoe cyojexma,
me 0a maxkas cnopazym uma cHazy usgpuine ucnpase. Maxo osa 06a
HAYUHA Pjetasara cnopa HUCy y yjeiocmu ynopeouea, npuje ceéead
umajyhu y 6udy da ce 3axmyuerse cyocKoz NopagHAarbd UCOBPEMEHO
npeocmasba u nPoYecHy paorby Kojom ce OKOHYaga cyOCKu CHop,
oopehene npedHOCMU ATMEPHAMUBHUX HAYUHA PJetidsarbd CHOPO8A
ce Mo2y uckopucmumu 00 cmpane cyod paou 3aKmsydersd CyocKoe
nopasnarea. Q8dje ce np8eHcmeeHo MUCIU Ha 0codoune mupumeva/
Meoujamopa Koje ¢y 00 eIuUK02 ymuyaja Ha ROCMu3arse NOpasHarsd.

Haxo o ynosu cyoa ekcnauyumuo 2080pu camo oopedda 4ianda
88. 3axona o napunuunom nocmynxy (v oamwem mexcmy: 3IIII),
oonocno unan 211. 3I1I1 BJ], jacno je da nocmynarve cyoa Koo
NOCMU3ARA NOPABHAILA UMA MHOSO WUPU Ie2UCTAMUGHU OK8up. Paou
MeMOOONIOWKO2 NPUCTIYNA UHCMUMYIMY CYOCKO2 NOPAGHATLA, SPAHUYE
nocmynarsa cyoa hemo nocmagumu y KOHmMexcm ORumux u noceOHux
VC08A 30 3aK/bYHEHE CYOCKO2 NOPABHATLA.

Kwyune peuu: cnopaszym, cyocko nopaguarbe, Mupume b, MupHe
Memooe pjeuasarsa paoHux cnoposd.

" e-mail:danijela.radonic@pravosudje.ba
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1. OnmTu YCJ/IOBH 32 NMOCTHU3A€ CYACKOI MOpaBHABA

Onpehenu npouecH! yCIOBH MOpajy OWTH HCIYHEHU KaKo O CyIl
JI03BOJIMO CYICKO ropaBHamwe. Maxko je Behu auo 3111 noceehen nporecarm
yCJIOBMMa KOjH c€ OTHOCE U Ha MopaBHambe, oB/je heMo akIieHTOBaTH CYACKY
HaJIJISKHOCT, BPCTE CIIOPOBa y KojuMa ce npumMjeryje 3I111 kao mporecHu 3aKoH
T€ MOMEHAT 3aKJbyueHa MopaBama Ka0 OCHOBHE €JIEMEHTE J03BOJbEHOCTH
nopaBama KojuM he ce cy1 pyKOBOIUTH ITPUITMKOM OAJTyUHBamba O IPUjeJIOTY
CTpaHaKa.

VY rpalhanckum ciopoBHMa HaaJeKHOCT cyaa je oapehena ['masom 1
3I1I1. [onazehu ox cTBapHE HAAJIEKHOCTH ofipel)eHe mponucruma o Cy0BUMa
MOYKEMO 3aKJbyUHTH Jia je CTBapHa HaJIJISKHOCT OCHOBHOT/OMMhHHCKOT cya y
rpahanckuM npeaMeTnMa ofpeleHa Ha YOI TeH HAYWH y CBUM I'pal)aHCKUM
CIOPOBHMA M y BaHNAPHUYHOM MOCTYMNKY. Ca apyre cTpaHe, HaJJIeKHOCT
y cynoBuMa moceOHe Haaie:KHOCTH y PemyOmmum Cprickoj (OKpy»XHU
MPUBPEIHU CYJIOBH), T€ Y OMNMHCKKUM Cy/I0BUMA Ca IPUBPEIHHUM OfjeJberbuMa
y @enepanuju bBUX ce mopana aerasbHHUje MPOMKUCAaTH yIpaBo Aa Ou ce
pasuKoBaJia Ol HaIJIGKHOCTH CyJI0Ba OMIITE HAJIJISKHOCTH y rpahaHcKuM
CIIOPOBHMA.

HapnesxxHocT oBUX cynoBa je oapeljeHa KyMyJIaTUBHUM UCITYHEHEM
ycJ0Ba 00jeKTUBHOT ¥ CYOjeKTUBHOT KpUTEpUjyMa Koju oapelyjy cuTyanujy
y K0jOj IOCTOjU IPUBPETHH CIIOP.

Ha cTBapHy HamJIe)KHOCT CyA a3 MO CIyKOCHO] AYKHOCTH TOKOM
YUTABOT MOCTYTKA.!

Hpyra BpcTa HaIJIeKHOCTH Ha KOjy Cy/Jl a3H 10 CIy>KOCHOj AYKHOCTH
je anconyTHa HajJexkHOCT. OHa ce 3acHuBa Ha unany 16. 3I1I1, a y npaBHoj
JOKTPUHHU Ce MO/ aliCOJIy THOM HaAJIeKHOII Ny Mopa3yMujeBa pasrpaHuyueHhe
HaJJIe)KHOCTH JoMahuX cyJioBa y OJHOCY Ha ocTajia JIp)KaBHa THjesa U
ocobe ca jaBHUMa oByacTHMa.” Mako je mporucano 1a Cy TOKOM LHjesIor
MOCTYTIKA, MO CIIYKOCHO] AY>KHOCTH, Na3u ClaJia JIu pjeliaBame Cropa y
CY/CKY HaJJISKHOCT TO C€ de facto OHOCH caMO Ha IPBOCTENEHU NOCTYAK.
VBaxxkaBajyhu rpaHulie HCIUTHBAKbA Y TIOCTYTIKY MO0 KaJ0H Koje Cy IponrcaHe
yianoM 221. 3I1I1 gpyrocTeneHu cy/ HUje AysKaH 0 CIyKO0eHOj Ty>KHOCTH
Ma3UTH Ha afCOITYTHY HAJJIKHOCT Kao HU PEBH3HOHH CY[ Y TIOCTYIKY I10
peBusnju cxoaHO wiany 241. 3I1I1.

1 3II1, uman 17.

2 Komenrapu 3akoHa o mapHHYHOM moctynky y Penepamuju bocue m Xepuerosune u
Pemry6mumu Cprickoj, Kynenosuh 3. u npyru, Casjer/Bujehe EBporne n EBponcka xomucuja,
Capajeso, 2005., ctpana 36.

90



Janujena Padonuh, Cnuunocmu u paznuxe usmely cnopasyma 0 MUpHom
pjeutasarsy padnoe cnopa u cyockoe nopaeuarea, cmp., 89-102, XXV (2/2021)

Ha tpehy — MjecHy Ha/JIe)KHOCT CyJ HE a3 yBHUJEK 10 CIyXKOCHO]
nyxHocTu. TyKeH! MOXKe HajKacHHje Y OATOBOPY Ha TykOy nctahiu mpuroBop
MjecHe HeHaiiekHOCTH (wiaH 19. 3I1I1), 1ok hie y uctoMm poky (10 HOIHOIICHA
0JIr0BOpa Ha TYkO0Y) CyJl Ma3UTH IO CIyKOCHO] Ty’KHOCTU CaMO Y CI1y4ajy
MCKJBYYMBE MjeCHE Ha JISKHOCTH. BpcTe MjecHe HaIlIeKHOCTH CY POITHCaHe
yiaaHoBuma of 28. 1o 48. 3I1I1. [lopen uckby4ynBe HAJICKHOCTH KoOja ce
OJIHOCH Ha CIIOPOBE y BE3M HEKPETHHHA, aBHOHA U Opojia, TC y M3BPIIHOM
u creyajuoM noctynky, 3I1I1 onpehyje jour u onmty U U30epuBy MjecHY
HaJ[JIC)KHOCT.

Haxo To Huje excrummiiutTHO nponucano 3I1I1, mocToju jour jemna
MOTYRHOCT KOja C€ OJIHOCHM Ha MjECHY HaJJIS)KHOCT a 3a KOjy MOXKEMO
pehu ca cyn masu no ciyk0eHOj Ty KHOCTH. ATpakiiMja HaJJIS)KHOCTH Ce
3acuuBa Ha wiany 28. 3111 u npencrasiba nmoceban oOnMK oapehuBama
MjecHe Ha IJIeKHOCTH Y KOHKPETHO] TPaBHOj cTBaph.’ Y MpaBuily, aTpakinja
HAJJIGKHOCTH ce olipehyje pjeliemeM cyjia Ha Koje CTpaHKe MMajy MpaBo
kanbe, a MOMEHAT 3a aTPAKIIN]y HAJJISKHOCTH j€ JIO OTIIOYHEbAha IIPUITPEMHOT
pouninta. HakoH Tor MOMEHTA, y paBUILY aTpakKIlija HUje BUIIIC I03BOJbCHA.
MelyTum, OCHHBaWbEM H MOYETKOM pajia HOBUX CYJ0Ba M U3MjEHOM MjECHE
HaJUISKHOCTH Y 3aKOHY O Cy/I0BUMa* M3MHUjCH-CHA je HAIJISKHOCT cyaa y Beh
3arno4yeTuM napuunama. Taksa curyanuja je npousanuia y Peryosuiu Cprickoj
dopmupamem OxpyxHor cyaa y [Ipujenopy u OkpyKHOT IPUBPEIHOT Cy1a
y [pujenopy koju cy nouesnu ca pajgom rnojgouHoM 2017. rogune. [ToueTkom
pana Tux cygoa OkpyxHu cyn y bawoj Jlytun u OKpy»XHU NPUBPEIHH CYA
y bamoj Jlyiu cy npecraiu OUTH MjECHO HAJUJISKHHU 32 MOJPYYje OCHOBHUX
cynosa y [Ipujenopy u HoBom I'pany, a 3a OcHoBHu cy1 y Ko3apckoj lyoutiu
nmoJi ycioBuma u3 4iaHa 99. 3akona. OBjije ce pajinyio O CBPCHUCXOHO]
neneranuju u3 wiana 50. 3111, nako je npeasarad 3aKoHa MPOITYCTHO Ja
TO HaBeJIe y 3aKOHY OIHOCHO JIa JIOHECE MOJI3aKOHCKE MJTH TIPOBEI0CHE aKTe
KojuMa ypehyje muTame npey3uMama MpeIMeTa U MOCTyame CYJICKUX
yrpaBa o3HaueHUX cyzoBa. To je ouo HeonxoaHo jep 3111 kao mporecHu
3aKOH HE MNpeaBulja MoCTyNname Cy/la y CUTYalMju U3MjeHE MaTepujajiHOT
npomnuca o cyaoBiuma. HecropHo je 1a cy HOBOOCHOBaHH CYIOBH MPEy3ein
HE3aBpIlICHE TPeIMeTe Mel)y TUM UCTO HUje MPaTHJIo oaroBopajyhe pjememe
(0 CBPCHUCXOJIHO] JieJIeraliyju) jep Huje OUIIo 3aXTjeBa CTPAHKE WIIU Cyla Ja
BUIIIH CYJI OJIPEIU APYTH CTBAPHO HAJIJICKHU CYJ Ca HeroBOT MOApyvja 300r

3 Ibid, cTpana 55.
4 3axoH o cymoBuMma PemyGmmke Cprcke, CoryxxGenn mmacHuk Pemy6muke Cpricke, 6poj
37/2012, 14/14, 44/15, 39/16, 100/17, unan 100a.
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IIOCTOjama OMpaBAaHUX pasjiora. ¥ TOM KOHTEKCTy MoxeMo pehu na cyn
10 cTy)0€HO0j AyKHOCTHU Ma3H U Ha OBY BPCTY ofapehuBama Ha[JIeKHOCTH.

2. Bpcra cnopoBa

3a CyJICKO TIOpaBHame Cy MOAOOHHW TpeaMeTH y rpahaHckum u
IIPUBPEIAHUM CIIOPOBUMA T€ Y BAHIIADHUYHOM IIOCTYIIKY.

[ox rpahanckuMm criopoBrMa NMOAPa3yMH]jEBajy € CIIOPOBH BE3aHH
3a rpahancka cyOjekTuBHa npasa. C 0031MpoM Ha CBOj 00jekaT Cy0jeKTHBHA
rpahaHcka mpaBa Cy: CTBapHa, OOJIMralioHa, HHTEJICKTyalHa, JTHYHA U
nopojauyHa npasa. Ko HEKUX O]l OBUX IpaBa UCKJbyYeHa je MOTYRHOCT
3aKJbyuCHa MopaBHama (HIIp. pa3Boji Opaka, MOBjepaBame Jjere U Cli).
Cyjicko TIopaBHambE HUje JOMYIITEHO Y apHUIlaMa y KOjUMa je UCKJbyueHa
JMCIIO3MIIM]ja cCTpaHaka.’ J[pyrumM pujeanma, nopaBHame je Moryhe camo Koj
CIIOpPOBA KOjU C€ OTHOCE HAa OCYy Ha HEKY YHHUIOY.

[TocebHO ce jenoTBOPHUM IMOKa3aji0 MUPHO pjelllaBarbe PaaHuX
criopoBa y PenyOmuum Cprickoj on 2010. roamHe, ITO CBaKako ykasyje na
CY paJiHU CIIOPOBH M3Y3ETHO MOA00HH 1 32 3aKJby Y€€ CY/ICKOT IIOpaBHaba.b

[Tox mpuBpeHUM CIIOPOBUMA MOJIPa3yMHUjEBajy C€ CIIOPOBU:

*  KOjU Ce OHOCE Ha IpaBa 1 00aBe3e M0 OCHOBY MPABHOT MPOMETa
po0e, yciyra, XapTHja off BpHjeIHOCTH, BIACHUYKUX H APYTHX
CTBapHUX TpaBa Ha HEKPETHHHaMa, Kao M Ha rpaBa U o0aBe3e
POMCTEKJIE U3 XapTHja O]l BPUjeIHOCTH,

*  KOjU HACTaHy Yy IPHMjEeHH 3aKOHA O MPUBPEIHUM JIPYIITBUMA WIIH
OMJIO KOjer Jpyror MPOIMKca KOjU ¢e OJHOCH Ha OpraHu3alujy u
CTaTyC MPUBPEIHUX APYIITABA, PjelllaBambe CIIOPOBa HACTATHX

*  m3Melhy unaHoBa MpUBpenHOT IpyIITBa MelycoOHo, Te n3mely
YJIaHOBA PYUITBA M MPUBPEIHOT IPYIITBA, a TUUYY CE€ MOJIOXKaja
YIAHOBA y IPUBPEIHOM APYLITBY, yIIPaBJbakba NPUBPEIHUM
JIPYUITBOM M BOhEHa IMOCIOBa KOjH MpPOHM3Ja3e U3 HHXOBOT
HoJIOXKaja y APYIITBY,’

* KOjU ce OJHOCE Ha OpOIOBE M HA IUIOBHAOY Ha YHYTpAlIlbUM
BOJIaMa, Kao 1 CIIOPOBH Ha KOje Ce MPUM]jebyje IIIOBKI0SHO IPaBo,
OCHM CIIOpOBa O MPEBO3y MYTHHUKA,

5 JlexcukoH rpahanckor npasa, Homoc, beorpan, 1996., crpana 708.

6 Aytop ce Hana3n Ha JIuctu apOurapa xojy Boau JY AreHnuja 3a MEPHO pjellaBamke PpagHuIX
criopoBa bama Jlyka, obaBiba mocioBe MupuTesha/apOUTpa Te MMa JIMYHA M HEMOCpPETHA
ca3Hamba 0 pe3yiaTaTuMa pajga AreHIuje.

7 Cawmo y PenyoOmumu Cprickoj.
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*  KOjH ce OJJHOCE Ha aBUOHE, Ka0 U y CIIOPOBHMA Ha KOje ce ITPUMjeibyje
Ba3JlyXOIJIOBHO ITPaBO, OCUM CIIOPOBA O IIPEBO3Y My THHKA,

* W3 ayTOPCKOI IpaBa, CPOJHMX MpaBa M IpaBa HHIAYCTPHUjCKE
CBOjUHE,

* HACTaJIM TOBOJIOM Jijejia 3a KOja C€ TBPJAM Jia MPEICTaBIbajy
HeJIOjaTHY KOHKYPEHIIN]Y HJIM MOHOIIOJIUCTHYKH CIIOPa3yM,

*  CIIOPOBH KOjH HACTAHY CTPAaHUM YJIarambeM.

Huje nonmymTeHo 3akJbyYnTH CYACKO NIOpaBaHAE Y JPYTHM BpcTaMa
peaMeTa Koju MoTazajy moj HalJIe)KHOCT MPUBPEIHUX CyI0Ba a ypehenn
Cy JAPYTHM IpolecHUM 3akoHuMa 30or uera ce 3I1I1 omHocHO 3akoH O
BaHIIAPHUYHOM TOCTYIIKY IpUM]elyjy cyncuanjapHo. To cy: cTedajHu u
JMKBUIAIMOHN MOCTYIIIH, TOCTYTIaK pErUCTpaltje MpaBHUX Jnla ypeheHux
3aKOHOM O yIHUCY TOCIOBHHX CyOjeKara y CyACKH perucrap, W3BpIIHU
MOCTYTAaK, OCTyNaK MPOTECTa MjeHHULIE U CII.

3. BpemeHnckn nepuoj y kojem je moryhe 3ak/byueme nopaBHama

Nako je unanom 87. 311 nmponucano Ja CTpaHKe MOT'Y 3aKJbYyYHTH
Haron0y y TOKY LHjeJIor TocTyIka, To he y HajseheM Opojy ciiydajeBa
OWUTH 10 JOHOIICHA MPBOCTEINICHE ONTyKe. BpeMEHCKH OKBHP Y KOjeM je
Moryhe 3aKJbydHUTH MOpaBHAKE OJipeleH je TpajamkbeM MOCTYIKa OJHOCHO
IETOBUM TOYETKOM M 3aBpIICTKOM. [lapHUYHHM mOCTymak ce mokpehe
TY»OOM, aJIi TIAPHHIA Yy TOM MOMEHTY joIll He Teue. TeK M0CTaBIbamkheM
Ty)0€e Ty»XEHOM MMapHUlla Movrkbe Tehu, Te ce 01 TOr MOMEHTa MOXE U
3aKJbYYHTH ITOPABHAKE, Y3 IIPETXOJHO UCITYHEHhe IIOCEOHHX ycIoBa Koju hie
outn obpahenn y najbeM TeKcTy. 3aBpIlIeTak MOCTYIKA Ce U3jeHadaBa ca
HACTYyTamkbeM MPABHOCHAXKHOCTH. YKOJIUKO C€ CYJICKO MOPaBHAE 3aKIbyUd
HAKOH JIOHOIICHa MPBOCTEINEHE Mpecy/ie, MPBOCTENeHU cya he JoHUjeTH
pjememe kKojum he yTBpIAUTH a je mpecyaa 6e3 aejcrna.’

VY npasuiy u3 unana 87. 3I1I1 uuje caapikana u3puuurta oapenda o
MOTYNHOCTH 3aKJby4eHa CyJICKOT MOopaBHaWka U MPHje MOIHOLICHA Tyxk0e
Ka0 MHHUIIMjAJIHE pajbe KOjoM ce mokpehe mocrymnak, mro ou Oujio HIp. y
BaHIMAPHUYHOM TOCTYTNKY. O OBOM MuUTamy je Beh 0aBHO CyJCKa mpakca
3ay3ejia CTaB Ja ce NpUMjeHOM uiaHa 177. 3akoHa O BaHIAPHUYHOM
MOCTYIIKY MOXe€, [0 TIPaBHJIMMA TOT TIOCTYIKA, CAYMHUTH Cy/ACKa Haroaoa
HpHje MOoKpeTama MapHUYHOT MOCTYIIKa, HEOBUCHO 0f hera.” U copasym
0 QU3MUKOj 1MOOH TIPEACTaBIba jeIHY BPCTY MOPaBHAKA Yy BAaHIIAPHHYHOM

8 3IIII, unau 87. cras 2.
9 Pjememe OkpyxHor cyna y bama Jlymu 6poj [%.915/08 ox 27.05.2008. roguHe, Www.
podaci.net , marym npucryna 08.03.2019. rogune
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MOCTYIIKY O Y€MY je W CyJicKa mpakca 3aysesa cras. Llujenehu ogpendy
4j1. 176. 3akoHa O BaHNAPHUYHOM TIOCTYIIKA, Y BE3W Ca MPHjEIJIOTOM Y
OBOj MPaBHO] CTBApH, MPOU3UIIA3H Ja CIIOpa3syM CTpaHakKa O yCJIOBHUMa U
HAYMHY 1M00€, aKO je TIOCTUTHYT BaH POUUIITA, MOXKE IIPEICTABILATH OCHOB
3a CKJIamname MopaBHAA MPel CYJI0M, Y CMUCTY ofapende wi. 87 3akoHa o
HAPHUYHOM MOCTYTIKY, aJIi HUKAKO TaKaB CIIOpa3yM, aKo HhEeroBY BaJbaHOCT
CTpaHKa OCIIOpH, caM 3a cebe, 0e3 u3Bolerma Apyrux J0Ka3a, He MOXKe OUTH
OCHOB 3a JIOHOIICH¢ OTyKe cyaa.'?

HMaxo je 3akoHOJaBaIl A0CTa MIHPOKO MOCTABUO BPEMEHCKH OKBHUP 3a
nocrusame Haroaoe, unak je wianom 88. 3[1I1 akeHTOBaHO MPUITPEMHO
pOUHIIITE Ka0 HAJIIOTOTHUjX MOMEHAT 3a Haron0y. JupekTHa nHTeHIH]ja
3aKOHOJIABIIA je cajp)kaHa y OBOj OJpei0H, ajik MOCTOJU U UHIUPEKTHA
HaMjepa Koja ce MaHudecryje y oapeadamMa o MEAUjallUjH U MOPABAY
koje cy cepcrane y auo 3I1I1 kojum je ypeheHo mpunpeMHo pouumiTe, a
HETMOCPE/IHO MPHUje 0pe0H O 3aKa3uBakby POUMIITA 32 [JIaBHY pactpasy. To
j€ ¥ LJeJIUCXO/IHO jep Cy Ha IIPUIIPEMHOM pOYHINTY Beh nCKa3aHU 3aXTjeBU U
HaBOJIM CTPaHaKa Te MPEJIOKEHH JOKa3H ITO CBakako oMoryhyje crpaHkama
Jla peaJTHo cariie/iajy CBOjy IMO3UIM]y y TAPHULIM M Ha Taj HAYMH ONPEIH]jelie
CBOjy BOJbY Ha MOCTU3amkE HArogde. ¥ TOM MOMEHTY TPOLIKOBH MOCTYTIKa
HUCY KOHA4YHU ajiu ¢y Beh ofpeuBU U M3BjECHH, IIITO 3aUCTAa MOXKE OUTH
omnyuyjyhu dakrop 3a crpany koja he u3ryoutun napauiy.

VKOJIMKO MOCTOjH carjiacHa BoJba CTPaHa Jia ce 3aKJby4H Haroaoa aiu
je moTpeOHO J1a ce U3BpIIIC jOII HeKa ycariianiaBama U KOHCYyJITanuje, ¢y he
Ha 3axTjeB 00je CTpaHKe OJJIOKHUTH MPUIIPEMHO POUUIITE pajy MOKyIIaja
3aKJbydeHha CYJICKOT TopaBHama. Ca OBUM 3aXTjeBOM je H3jeAHAuCHO
oJTarame paJiv MOKyIiiaja MUPHOT pjelliaBamba CIopa IITO je jOIII jeJaH JI0Ka3
npuOJIMKaBama CyJICKOT MOpaBHAKa M jJEIHOT O]l aJITCPHATUBHUX HAauMHA
pjemaBama criopoBa. OCHM IITO CE O/JIArabe MPUIPEMHOT POUHMIIITA 3aCHIBA
Ha wiany 112. 3111 xoju ce cX0qHO MpUMjeryje U Ha IPUITPEMHO POUHIITE,
CyJl je Be3aH U OrpaHuYe-eM Ja he ce y MpaBuily OAPKATH CaMo jEHO
IPUIIPEMHO POYHILTE KaKo je To mporucaHo unanom 11. 3[I1. [Tpunpemuo
POYHIIITE CE MOXKE OJNIOKHUTH Hajayxe 1o 30 gana mro he cyn ogpeautu
07IMax y3 MPETXOAHY KOHCYJITAIH]y ca MPUCYTHUM CTpaHKaMa.

10 Pjememe OxpyxHor cyna y bama Jlymu 6poj 71 0 B 004243 11 I'x ox 13.04.2011.
ronuHe, www.podaci.net , datum pristupa 08.03.2019. godine
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4. IloceoHn YCJIOBM 32 MOCTU3A€ CYACKOI ITOPpaBHABLA

[To cBOjoj mpaBHO] MPUPOIH, CYACKO MOPAaBHAWKE j€ MELIOBHUTH,
rpaljaHCcKO-TTpaBHU U IPOLIECHONIPaBHU yroBop.'! 13 Tor pasiora, moTpedHO
je aHaNIM3MpPAaTH U APYTe eJIEMEHTE CyICKOT IIOpaBHamba KOju Cy Ol yTUIlaja
Ha OJUTyYHBAaE Cy/Ia O J103BOJLECHOCTH MIOPABHAA.

Cyncko nopaBHame 00yxXBaTa 1 Haueslo pjeliaBamba criopoBa Ha MUPaH
HaunH U3 wiaHa 19. 3akoHa 0 00TUTannOHNM OlHOCHMA'? (Y TaJbeM TEKCTY:
300), KojuM YJIAHOM IIPENOPyUyje CTpaHaMa HaCTOje Jia CIIOPOBE pjeliaBajy
ycarjamaBambEeM, IMMOCPCAOBAKLEM UJIN HAa APYTU MUpPAaH HAYUH.

O 3akJpydemy MopaBHamba O1y4dyjy cTpanke. OCHOBHH Cy0jeKTHBHU
SJIEMEHT MOPaBHAha j€ BOJbA CTPAHA, TE CYl HE CMUje TUPEKTHO YTULIATH HA
BOJbY cTpaHaka. Hauyeno ayToHOoMUje Bosbe 3acHuBa ce Ha wiany 10. 300,
a OrpaHUYCHO je MPUHYIHUM MPOMHUCHMA, JABHUM MOPETKOM U TOOpUM
oOuyajuma.

Bosba cTpaHa ce uckasyje y JBa IpaBla: y HaMjepH Jia ce 3aKJbyuu
CYJCKO TIOpaBHaWE M y CaMOM caJpikajy mnopaBHama. WHcHcTHpame
CyJla Jia Ce CIIOp pHjellH MOpPaBHAKEM je 3a0parmbeHO jep Ce TUME YJa3u y
noapydje cinoboaHe BoJbe CTpaHaka. AJu cyj Hehe HapyIIUTH OBO HA4yelso
aKo cTpaHKama IOMOTHE Jia yoOiuue caJpuHy cBoje Haroaoe. Cyn je
HCTOBPEMEHO U Jy’KaH Jia CBe HejacHohe W/MIIM HecariacHOCTH CTpaHakKa
pa3jacHu OJJHOCHO OTKJIOHU IPHUje YHOIICHA Y 3alIUCHUK.

Bospa cTpana ce, usmel)y ocranor, u3paxkasa u nonymramem. C
003UpOM J1a Cy UHTEPECH CTpaHa y CHOpPY CYNPOCTaB/bCHU MMOPABHAE j&
pe3ynTar mel)ycoOHOr momymitTama CTpaHa pad MOCTU3akha 3ajeIHUIKN
MIPUXBAT/FUBOT pjeliea. Y TOM MpaBIly HEKMM CHTyalujama Aojia3u
U JI0 ojipHllaha aujelia 3axTjeBa. McTo Tako, y MpaBHO] TEOPHjH CE& MOTY
3aMa3uTH CTaBOBH TOjeJUHUX ayTopa J1a 3a HaroaOy HUje OMTHO y3ajaMHO
NONYIITalke yroBapaya jep Harogda Moxe cajJpKaBaTH caMoO MOMYLITAHke
jenHe crpaHe (OApPUIIAKE TYXKHUOLA OJ TYKOCHOT 3aXTjeBa WJIU MPHU3HAKE
Tyx)O€HOT 3axTjeBa). MeljyTum, cysicka mpakca je 3ay3elia CylpoTaH CTaB:
CMHMCAO0 CyJICKOT IOpPaBHAA jeCTE pa3peliekhe CIIOPHOT OJJHOCA ITAPHUIHHUX
CTpaHaka y3ajaMHUM MonyiTakuMa. Kajia TakBor y3ajaMHOT Oy IITamba
HeMma, Beh je/iHa mapHUYHA CTpaHKa IPU3Haje APYToj MPaBo, Koje je mpeaMeT
Cropa y LIEJIOCTH, OHJIA je HY)KHO yTBPAUTH IIPaBy BOJbY CTPaHaKa U pa3jore
300T KOJUX je OJpUIaEhe, OJHOCHO MPU3HAKE TYKOCHOT 3aXTjeBa jeJHE O]

11 Jlexcukon rpahanckor npasa, Homoc, beorpan, 1996., crpana 708.

12 Cuyxb6enu muct COPJ, 29/78, 39/85, 45/89, 57/89, Cnyx6enu rnacauk PC, 17/93, 3/96,
39/03 u 74/04, Cnyx6enu suct PbuX, 2/92, 13/93 u 13/94, Ciryxx06ene HoBuHe Deneparyje
buX, 29/03, 42/11
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BUX YYUEBCHO Yy (DOPMH CYJICKOI IMOpaBHaWka U U C TUM y BE3H IICHUTH
MyHOBaKHOCT 3aKJByYEHOT MOpaBHAbA. !

He ymamwyjyhu npouecau edexar y3ajaMHoOr nonyiirama ykazahemo na
cy wianoM 1090. 300 nedunucane paame KojuMa ce u3paxaajy Mel)ycoOna
IOy LITamba.

Bosba cTrpana mopa OuTH CJI00OJHA T€ jaCHO M HEIBOCMHCIICHO
WCKa3aHa. 3a pasliuKy OJ MPUHIHIA TOOPOBOJEHOCTH KOJU jé OCHOBHU
OPUHLMIT Ha KOjeM MOYMBajy ajTepHATHBHHM HAYWMHU pjelIiaBama CIopoBa,
ayTOHOMH]a BOJbE CTPaHA Y CIIOPHOM OJIHOCY j€ OTpaHHUYCHA M MPOIICCHUM
M0JIO’KajeM CTpaHa y criopy. To 3Hauu j1a hie o/lIyKy O CIIOPHOM IHUTamy
JOHUJETH Cy/I HAKOH IPOBEJCHOT MOCTYIKA YKOJIUKO CTPaHe HE MOCTUTHY
JIOTOBOP.

5. I'panuue nocrynama cyaa

Unanom 88. 3I1I1 nmoceOHO je HaralieHa HEMPUCTPACHOCT Cyia Koja
o0aBe3yje Cy/ Jia paBHOIPABHO TPETUPA MAPHUYHE CTpaHe, 0e3 003upa Ha
HUXOBE JTMYHE KAPAKTEPUCTHKE, CTABOBE U TIOHAIIAE Y TOKY mocTymnka. Ho
KOJI HACTOjarba J1a CTPaHe MOCTUTHY MOPaBHAKE CY/I HE CMHUjE OACTYUTH HU
071 HaveJla He3aBUCHOCTH U HEYTPATHOCTH KOjU Cy HCTOBPEMEHO U OCHOBHHU
NPUHIIMIIA TpaBa Ha mpaBu4yHO cyheme. HesaBHCHOCT moapa3ymujeBa
OJICYCTBO OMJIO KaKBE Be3e Cyja ca CTpaHaMma y CIIOPHOM OJTHOCY Koja Ou
Moriia OMTH OCHOB MOCTOjama cykoba mHTepeca. HeyTpanHocT cyna THue
ce HeMOTyNHOCTH UCTOT Jia Y KOHKPETHOM CIIy4ajy MOCTyIIa ako uMa OnIIo
KaKaB JIMYHU UHTEPEC 32 MMOCTU3amke Oipe)eHUX pjelieha CIIOPHOT OHOCA.

OBHX HCTUX Hayella ce MOpajy NpUIPKaBaTH M MEAHjaTOpPH U
MHUPHUTEIBH MPUITHKOM ITOCPEIOBakha Y AITEPHATUBHUM HAYMHUMA pjelIeBamba
crioposa. 30or Tora hiemo oBfje npukasatu oapeheHe ocodune MupuTesba/
MeIMjaTopa Koje Mpou3uia3e u3 KapakTEPUCTHKA JIMYHOCTH a MOT'Y UMaTH
yTHIIaja Ha YCIjeIHOCT MOCTH3ama nopaBHama. OBO je moceOHO 3HAYajHO
aKo TIOTJIeIaMo pjellickha y 3eMJbaMa y OKpyxkemwy. Y Penyonunu Cpouju u
Peny6muiin XpBarckoj U3 ofpeiou 0 HCKIby Y€y TIOCPEAHIKA TPOU3MIa3H 1a
MIOCJIOBE MOCPE/I0OBakha MOT'Y 00aBJbATH U CYJIH]e, aJTU CE 300T CeIU(pUIHOCTH
cyaujcke QyHKIIH]je Mernopyuyje 1a To OyJie HICKJbYUYHMBO BaH paJHOT BpEMEHa
u 6e3 HakHaze. Y Penyonunu CpOuju mocpeiHuK He MoXKe OUTH CyiMja Koju
HOCTYyIa Y MPEAMETY TOBOIOM CIIOPHOT OJHOCA, OJHOCHO CIY)KOEHO JIHIle
KOj€ OJIJIy4yje O 3aXTEBY CTPaHa y BE3H Ca CIIOPHUM OJIHOCOM Yy YIIPABHOM

13 Kapamapxosuh, JI., [TopaBHame n mennjanuja, daxyarer 3a nocioBHO npaso, beorpar,
2004, ctpana 190.
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WK HEKOM Apyrom noctynky.* V PemnyOnunu XpBaTckoj orpaHHyCHE
CyJlHje je MOCTaB/bEHO HEIITO Jpyraunje. AKO Ce CTPaHKe HUCY JIpyravuje
criopasymjere, i3MUPHTESb HE MOJKe OUTH Cyall Wik apOuTap y Cropy Koju
je OMO MIH jecT MpeaMeT MOCTYIKa MUPEHA, HUIIM Y HEKOM JIPYTOM CIIOpY
KOJjH je MPOM3aIiao 13 TOra MpaBHOT OIHOCA WIIH j& Y BE3H C BUM."

Wako y HaiieM ImpaBHOM CHUCTEMY HOCHJAIl CyJUjcKe (yHKIIUje HE
MOJKe OUTH MEIMjaTOp HUTH MUPUTEb, U CYJI MOPa [0CjeJOBaTH CIIEHUPUYHY
BjELITHHY pjeliaBama cyko0a IITO 3Ha4M Ja MOpa TOCjeIoBaTH U JApyra
crienndpuYHa 3HabHa KOja HUCY HYKHO TT0BE3aHa ca MPaBOCYTHOM (DYHKIIH]OM.
Osa yJjiora cya ce y TSOpUjU cMaTpa MOCPEIHUYKOM U ,,MBMUPUTEIHCKOM,
HBOM ce yOsia)kaBa CTPOroCT MOCTYIIKA M HarjaliaBa mpeaHoCT Apyradujer
OKOHYama cropa, cariacHorrhy, 6e3 omryke cya.'

VYenjeman MUPUTESh MOPa MOCjeI0BaTH UCKYCTBO Y pajy ca CTpaHKaMa
y KOHQJIIMKTHUM CUTYalldjama, MOYKeJbHO je Ja M03Haje CYACKH MOCTYyIaK, Aa
MMa M3pakeHe KOMYHHUKAIM]CKE U MPEroBapayvkKe BjeIITHHE, TE CIIOCOOHOCT
yobnu4aBama Harof0e y MpaBHO MPUXBAT/BUB TEKCT. TOKOM MOCTYIIKa,
MUpHUTEJb MOpPa cadyyBaTH CBOj HEYTpaJlaH IOJIOXKA] aJli MCTOBPEMEHO
MOKa3aTH pa3yMHjeBabE 3a MOJIOXKA] CTPaHaKa U 3a/Ip)KaTH YJIOTY yIpaBbarma
NOCTYNKOM. Y TIPUJIOT TOME HMJIe U OKOJIHOCT Jia HUCY npeaBulene kpyrte
IpOIECHE TPETIOCTaBKe, Beh pjelieme Cropa AUPEKTHO 3aBUCH O]
CIIOCOOHOCTH M UCKYCTBAa MUPHUTEJbA, @ HEKaJl M 01 Op3uHe mocTynka.'” Anu 3a
Pa3JIMKy O MUPUTEJbA UM MEJIM]aTOpa, CY/Jl CE HE MOXKE OJIBOjCHO cacTajaTu
ca CTpaHKama pajiu J0roBopa O MOpaBHAY.

HauenHo, rpanulie ocTynama Cyjia 3aCHUBAjy Ce Ha OJ[pe0u uaHa
88. ctas 2. 3I1I1. AykHOCT cyaa je a yKake cTpaHKama Ha MOTYhHOCT
ropaBHama KaJia OllMjeHu Ja 3a To nocroje usrienu. Cya he Ha OCHOBY UCTE
HOpMme OuTH oBiamrheH 1a GopMyIuIle TEKCT OpaBHAKA, yBaxkaBajyhu sxesbe
cpaHaka, IpUpo/y cropa, onHOce Mel)y cTpaHkama u apyre okoiHocTH. [Tpu
yTBphHBatby TEKCTA OPaBHAA AJTH U Y HACTOjakby J1a Ce 3aKJbyYH IIOPaBHAE
CyJl HE CMUje MpejyANLHPATH UCXOJ CIIOpa.

14 3axoH 0 mocpenoBamy y pemraBamy criopoBa, CiyxOenn macuuk Pemyomuke Cpouje,
6poj 55/2014, unan 21. a y Be3n ca wianoM 30. 3axoHa o cyaujama, Ciry)kOeHH ITaCHUK
Pemry6muke Cpbuje, 6poj 116/2008, 58/09, 104/09, 101/10, 8/12, 121/12, 124/12, 101/13,
32/14, 111/14, 117/14, 40/15, 63/15, 106/15, 63/16, 47/17

15 3akoH o Mupemy, Haponue Houne, 18/2011. wranak 16. y Be3u ca wiankom 91. 3akoHa
o cynouma, Haponue HOBHHE, Opoj 28/2013, 33/15, 82/15, 67/18

16 Kapamapxosuh, JI., [TopaBHame n Menunjanuja, daxyareT 3a nocioBHO npaso, beorparn,
2004., crpana 177.

17 Panmonuh, /l., AnTepHaTHBHU HA4YWHHU pjellaBama CHopoBa, dacomuc Dunpap, 0poj
8/2015, crpana 8.
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AKTHUBHA yJIOra Cy/ia je HarjaleHa 1y Hourhy cyia /1a TOKOM I1H]jeJIor
HOCTYTIKA, a TOCEOHO MPHIIMKOM 3aKJby4eHa MMOpaBHAMba, BOJIM PauyHa O
UCITY ey (OPMATHHX YCIIOBA 33 3aKJbYUCHE KOJU CE OTHOCE Ha CIIOCOOHOCT
CTpaHaKa, ypeIHO 3acTylame, oBiamheme MyHOMONHMKA Ja 3aKJby4u
IopaBHamE, TC O APYIruM CIICMCHTUMA O KOjI/IX 3aBUCHU IMYHOBAXXHOCT
nopaBHamwa. Cys je pyxaH 1a o0e30ujenn aa ce cTpaHke kpehy y okBupy
MOCTaBJLEHOT TYKOEHOT 3aXTjeBa T¢ Jia LIUjSHHU JIa JIH j€ CIIopa3yM CTpaHaKa y
CKJIaJly ca IPUHYAHUM MPOIMHCUMa, jABHUM TIOPETKOM U J0OpHM 00nvajima.

YKOJIUKO CyJl 0/10Hje 3aKJbyuehe HaroJ0e JyKaH je Jia y CKJIaay ca
MPOLICCHUM OBJalnhiemhuMa JIOHECEe PjelieHhe KOJUM HE JA0MYIITa Haroaoy, a
caM TOCTYIaK He Teue JJOK TO pjeliehe He MOCTaHe TPaBHOCHAXKHO.

YKOJIMKO CyJl OI[UjEHH JIa jE MOPABHAHE JIOMYIITECHO HE JIOHOCH
NOCEOHO pjelliehe Hero MopaBHambe KOHCTATyje Ha paclpaBHU 3allUCHUK.
Tume je ynora cyaa 3a0Kpy»eHa (pOopMOM Koja c€ 3aXTHjeBa 3a OBY BPCTY
jaBHE HCIIpaBe.

6. Capp:kaj Haroaoe

IMpenmeT cropa je mosas3Ha Tauka 3a KOHAYHH CalpiKaj MOpaBHAmbA.
Crpanke came oapelyyjy caapikaj opaBHama, a CyJCKO MOPaBHAKE MOXKE
Jla Ce OJHOCH Ha IMjeJIM TY>KOSHHM 3aXTjeB WJIM Ha jeJaH mweroB auo. Ca
cajJpKajeM je YCKO MOoBe3aHa U J03BOJbEHOCT TMIOpPaBHAMA jep CE HEe MOXKE
3aKJbYYHTH TOpPABHAKE Y TOTVIEAy 3axTjeBa KOjUMa CTpaHKEe HE MOTY
pacrnionaratu. IIpeamer nmopaBaHamba MOKE YUHHUTH:

*  JIjeIMMHYHO WJIM NOTITYHO NPU3HABakhe HEKOT 3axXTjeBa JIpyre

CTpaHe;

*  OJpHIIaE O] HEKOT CBOT 3aXTjeBa;

* mpey3uMame Ha ceOe Heke HoBe 00aBese;

*  CMameHe KaMaTHe CTOIIE,

*  OJpHIIaE O] 3aTE3HE Kamare,

*  OpOIyKeHe poKa 3a riahame;

* [pHUCTajarbe Ha JjeTUMHUYHE OTIIATE U CIIL.

Ilopen Tora, mopaBHame caap>Ku U CIOPa3yM O TPOIIKOBHMA. AKO
CTpaHKe He MOCTHTHY CIOpa3yM O TPOIIKOBHMA, MOTY C€ JOTOBOPUTH Ja
OJIITYKY O TPOLIKOBHMA JJOHECE Cy/. AKO Ce MPUINKOM 3aKJbyUeHha CYJICKOT
HOpaBHaWka CTPAHKE HKUCY JOTOBOPHIIC a OUIYKY O TPOIIKOBHMA JOHECE
cyn (wrian 90. cras 3. 3I1I1) cyn he, npumjenom unana 391. 3I111, nouujetu
O/UTYKY J1a CBaKa CTpaHKa CHOCH CBOje TPOIIKOBE.'®

18 Pjememe Kanronamuor cyna y buxahy 6poj I'x.881/04 ox 25.01.2007. roguHe, Www.
podaci.net , natym npuctyma 08.03.2019. ronune
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VY TekcTy nmopaBHaHba MOXKE C€ HAaBECTH U cibezehe:

- J1a je 3aKJby4YCHHM CYACKHAM MOPABHAEM PHjCIICH CIIOPHH OIHOC
HacTao u3Mel)y cTpaHaka oBogoM oxpel)eHor 3axTjeBa TyKHOIIA,

- J1a 3aKJbYUYCHO CYJICKO MOPAaBHAE MPEICTaBIba CIIOPa3yM KOjU OHH
PUXBAaTajy ¥, HAKOH ILITO MM j€ IPOYUTAH 3aIMCHUK, y 3HAK CarjacHOCTH
ra MnoTIucyjy, Te

- JIa CY/ICKO TIOpaBHAbE¢ MMa CHAr'y U3BPIIHE UCTIPABE.

C 003upoM [1a Cy/ICKO MOpaBHAKE MMA CHATy U3BPIIHOT HACIIOBA, OHO
Mopa outH popMynrcaHO HAa HAYWH /1A jJaCHO M HEJIBOCMHCIICHO 00aBe3yje Ha
onpeheny ynHHI0Y, TE MOpa cap)KaBaTH CBE 00aBE3HE CICMEHTE U3BPIIHOT
HACJIOBa Kako OM OMJIO MTOI00HO 32 U3BPILCHE. AKO je 3aKa3aH0 POUYHUIITE 32
[JIABHY pacIipaBy, y 3alIUCHUKY O MOpPaBHAbY MOXKE OMTH HABJICHO J1a CE TO
POYHIITE OIIO3UBA.

dopMaTHU YCIOBH 3a 3aKJbyUCHE IMOpPaBHAKA KOJU MPEICTABIbAjY
KOHCTUTYTHBHE eJleMeHTe npousuiiaze u3 uiana 90. 31111, a To cy: unrame
3aIMCHUKA Y KOjeM je HaBeIeH TeKCT II0OpaBHaba, MOTIIUCH CTPaHaKa U Cy/IHje.

VYKOJIMKO HEKH Off OBUX eJleMeHaTa Oy/ie OMAIIKOM Cy/ia H30CTaBJbCH,
cmatpahe ce J1a je mopaBaHambe HHEI3UCTEHTHO, OJJHOCHO HE MOCTOju."”

7. 3ak/byuHe HallOMeHe

Haxko je cyackom nopaBHamwy nocseheno cera cenam wianosa 3111
MOXKEMO 3aKJBYUYHTH J1a j€ TO U3y3EeTHO JIjeIOTBOPAaH HAUMH OKOHYAHha CYICKOT
MIOCTYIIKA CAMO Y CUTYaI1j1 KaJia je TopaBHajeM oOyxBaheH TykOeHH 3aXTjeB
y njenoctu. Ha cyacko mopaBHame ce HHIUPEKTHO MOXKE TPUMJjEHUTH Behu
Opoj mpaBuia MapHUYHOT MOCTYIKA KOje CMO JJETMMHYHO MPUKA3aTIu Y
oBoM TekcTy. Cyz ynpaBJba OCTYIIKOM TaKo Jia je ’eroBa yjaora u3y3eTHO
aKTUBHA M KOJI IOPaBHAbA.

HecrniopHe kapakTeprCcTHKE CyJICKOT TIOpaBHamba cy 0p30, epuKacHo u
€KOHOMUYHO OKOHYame CY/ICKOT IMOCTYIKA, KapaKTep jaBHE UCIIpaBe, cHAara
U3BPILHE UCIIPaBE T€ Y3ajaMHO MOMYIITalkE Koje yOlakaBa CynpoCTaBbeHE
MHTEpEece CTpaHa y Cropy ITO BOAM MUPHOM pjelIaBamy CIopa.

Onnyuyjyha ynora unak npumnajaa cyay Uako je IOpaBHAHE JIOTOBOP
crpana. Cys1 pyKOBOIIY TIOCTYIIKOM, aJIH M LIUjEeHU JJOMYIITCHOCT OPaBHAbA.
Vrora cya je HarnaiieHa u GopMOM jep Ce CYJICKO MOpaBHAKE KOHCTATY]je Ha
3aIMCHUK TIPEJ CYJIOM U CMaTpa ce 3aKJbYYCHHUM KaJl Ta TIOTIHUILY CTPaHKe
U Cy/I.

19 Kapamapxosuh, JI., [TopaBHame n Mennjanuja, daxyarer 3a nocioBHO npaso, beorparn,
2004., crpana 196.
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Onpehene ocobrnHe MupuTesba U MegujaTopa Mory OUTH o nmomohn
Cy/ly IPHJIMKOM MOCPEIoBamka n3Mely cTpaHaka y by MOCTH3ama Haroaoe.
AT ce cya UMaK Mopa PYKOBOAHMTH I'paHUIaMa Koje IMOCTaBJba MPaBoO Ha
paBUYHO cyheme.

[Nopen nuiaHoBa pjeniaBama MpeaMeTa KOjuM ce Ha HHCTUTYIIHOHAJIaH
HAYWH MOKYIIIaBa PHjCIIUTH IPOOJIEM BEIIMKOT Op0ja HEpUjeIIeHUX MpeaMeTa
y CYJIOBUMA, MHCTUTYT CYJICKE HAroja0e MOKe 3Ha4ajHO JIONPUHUJETH U CY1y
U cTpaHkama. 300r Tora, a yBaxkaajyhu oBaj 3ajeIHUYKHU [IMJb CMATPaMO Ja
HMHCTUTYT CYACKOT MopaBama Tpeda MaKCUMAaIHO (MC)KOPUCTHUTH.
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Danijela Radonic,
Secretary of the High Chamber of Commerce

Similarities and Differences between the Agreement on
peaceful settlement of labour disputes and Court settlement

Summary

Judical settlement has certain similarities with alternative ways of
resolving disputes, which are mostly exhausted in that it is an egreement
or agreement reached by the parties to the dispute with the mediation of an
independent entity, and that such an agreement has the force of an execu-
tive document. Although these two ways of resolving disputes are not fully
comparable, especially having in mind that concluding a court settlement
is also a procedural action that ends a court dispute, certain advantages of
alternative ways of resolving disputes can be used by the court to conclude a
court settlement. This primarily refers to the characteristics of conciliators/
mediators that have a great influence on achieving a settlement.

Key words: agreement, judical settlement, conciliator, peaceful settle-
ment of labour disputes.
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HPENOPYKE CA XXIII
CABETOBABA - 3JIATUBOP 2021.
wH3a306u cagpemenoz paonoe 3akonooagcmea

OBJe je M3IBOjEHO HEKOJIMKO MPeTnopykKa Koje Cy Be3aHe 3a Hajjaue
13a30B€ CaBPEMHOT PaJHOT 3aKOHOJABCTBA. 10 Cy M3a30BU KOjH C€ THUY
moTpede /1a ce Mo MPBU MyT y HAIleM paJHOM 3aKOHOAABCTBY IPEIBUIE
MoryhHoCcTH pama jaerie kao numa miahux ox 15 rogmHa (co03mpoM Ha
yCTaBHH IPUHITUTI 3a0paHe 3aronibaBajba nere Miaahe on 15 roqnna, 4i.66.
ct.3. Ycrara P.CpOwje), kao 1 W3a30BH KOjU Cy CKOITYAHM ca yCIIOBUMA paaa
3aIO0CIIEHUX Y OKOJTHOCTHMA y3POKOBAaHUM MaHeMHujoM yeien Bupyca CO-
VID - 19.

1. lro ce Tmue mM3a3oBa M MOTPeOE A Ce ypemu pam

nmerte miahe om 15 roguHa y HaImeM pagHOM 3aKOHOIABCTRBY,

Taj W3a30B U notpeda moctoju Beh myxe Bpeme. CpOuja je y

o0aBe3w, kao 3eMJba Kojy o0aBe3yje Konsennuja MOP-a 6p.138 o

MUHUMAJHAM T'OIMHAMa CTapOCTH 32 3aCHUBAE PaTHOT OTHOCA

(xoja morrymta MoryhHOCT paja aere ucron 15 ronwHa), 1a ce y

CBOjUM PEIOBHUM M3BEIITajuMa, YITyheHIM HaJ30pHUM TeIIMMa

MOP-a, u3jamrmaBa 1 TOME J1a JTH C€ KOPUCTHU paj Iele UCTION

15 roguHa, Ha KOJUM ITOCJIOBHUMA, IO KOJUM YCJIOBHMa, KOje

CTapoCHe, MOJTHE, CONMjaTHe U Apyre mpumagHocta. O cBemy

OBOME TEITKO CE MOKEMO H3jaCHUTH, jep HE MOCTOje IpaBHA

MpaBuja o pajy Jele U eBUICHTHPAy BUX0BOT paja, HaKo, de

facto, TakaB paj IOCTOJU U JieTa OWBajy paaHO SKCIIoaTHCaHA U

YTPOKEHA Y TIOTTIey FhUXOBOT 37[PaBJba, ITKOJIOBAa M YKYITHOT

pa3Boja (IpaBHO HEBUIJBUBH PaJ JeIle, paj Ielle Ha IPHO).

Ca npyre ctpane, Cpbuja ce Haja3w HA My TY YUJIamkemha

y EY u xao takBa je y ob6aBe3u da ycarjlacH CBOje paaHO

3aKOHOMaBCTBO ca pamHuM npaBoMm EY. HajpaxkHuju mpaBHH

IOKYMEHT KOjH TOBOPH O pamy Aelle ucron 15 rommHa jecte

HupextuBa EY 6p.94/33 o 3amTuTn Mitanux JeyInd Ha paxy. Y

T0j lupexTusn je, Takohe, mpenpuhena MoryhHocT pana nere

mutahe ox 15 ronuHa ( Ha ,,JJaKUM TTOCJIOBUMA™ M Y KYJITYPHUM

W CIMYHUM aKTHBHOCTTHMa). CBakako, ped je O paay BaH

paJHOT OTHOCA, aJTH U TaKaB paj Ou Tpebdalo Ja ce mMPeIBuIN y
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HAallleM paJIHOM 3aKOHO/IaBCTBY. YOCTAJIOM, M aKTyellIHH 3aKOH
0 pany je y Hejsehem neny nocseheH pany y ¢hopMu pagHor
oJlHOCa, aju y oxnpelheHoj (Mamoj) MepH U pajy BaH paJHOT
onHoca. [Ipenopyka je ma ce y 3akoHy O pajay HpelBHIH
MOTYRHOCT pajHOr aHTa)KOBama, y3 ojropapajyhy HOBUaHY
HaKHany, jJuia miahux o 15 ronuHa Ha ,,JIAKUM MOCIOBUMA‘
W y KYITYpPHHM M CIWYHHM JeJaTHOCTHMa (yMETHHUYKE,
CIIOPTCKE, OrjaliaBayke akTHBHOCTHMA), Y CIydYajeBUMa, Ha
HAYMH U 1I0J1 YCJIOBUMA IIpe/BUl)eHUM 110/13aKOHCKUM akToM. Ha
CJIMYaH HaYWH je OCTYIJHEHO Y MHOTUM 3eMJbaMa YiaHuaMa
EY, kao u y 3eMJpama y OKpyKewy — OMBIIUM pernyOinKama
C®P Jyrocnasuje (CnoBenuja, XpBarcka). Tpeba ouekupaTu
on HamnexHux oprana EY na he m oxg CpOuje Tpaxutu
npuiiarohaBame Halller pagHOr 3aKOHOJABCTBA CTaHIapArMa
€BPOIICKOT PaJHOT IpaBa y Be3H pajia Jele, MOCeOHO y CMHUCITY
Hupextuse EY 6p.94/33.

2. Ilpemopyke ce Oxpyrior cToia IOA HA3UBOM
,»,/13230BH 32 pa/IHO 3aKOHOJABCTBO Y YCJI0BHMA NaHAeMuje
y3pokoBane Bupycom COVID - 19 onpxanor 16.09.2021.
rogune y Konrpecnoj canu ,,Pomanuja®, YcrtaHoBa CTyIeHTCKO
oamMapanunire ,,Parko Mutposuh®, Ha 3naTnbopy y opraHu3zanuju
Yapyxema 3a pajHo IPaBo U COolUjaIHO ocurypame Cpouje.

I

Kana je peu o npenacky Ha paj ox kyhe, 3a BpeMe naniemMuje 000berha
KoBu-19 npBu 13a30B ca KOjUM CY Ce ITOCJIOaBIH CYCPEIIH jeCTe mpesa3ak
3aIrociIeHUX Ha paj o]l Kyhe 6e3 BasbaHOT MPaBHOT OCHOBA KOjU OM TaKaB BH T
paza netasbHO ypehuBao. 3a pa3nuKy o1l BAHPEIHOT CTama, Kajia je 3a ypeherme
pana ko Kyhe 1mocTojao mpaBHU OCHOB y BHAY Ypende 0 OpraHu30Bamby
pala mocioaaBa 3a BpeMe BaHPEIHOT CTakba, HAKOH OKOHYaa BAaHPESTHOT
CTama W MPeCcTaHKa BaXKemwa MMOMEHYTE ypeade, He MocToje oarosapajyhe
npaBHe HopMe. Pan ko kyhe y BpeMe nmaHaeMuje ce MOXKe jeTUHO YPeAuTH
aHaJIO'HOM IIPUMEHOM I0jeIMHUX OJpea0du 3aKkoHa O pajy, IITO CTBapa
IpaBHY HECHUTYPHOCT U KOH(Y3HUjy KO 3alociIeHuX U nociiofasana. Crora,
peropyyyjeMo Jia ce MuTame paaa Koa Kyhe ypenu aerajbHUje U MOCBETH
My c€ BHUIIIE Naxmwe y cieehoj Bep3uju 3akoHa o pajy.
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11

VYV Be3u ca paJoM Ha JaJbUHY, 3aKOHOM O paay Tpebda M3pUUUTO
HpeIBUICTH JIa PaJl Ha JaJbUHY MOKE OUTH CACTABHH /IO OCHOBHOT yroBOpa
0 paxy, aju ¥ Jia MoXe OMTH MMoceOHO YyTOBOPEH 3a BpEME Tpajarmba pajHorT
onHoca. Jla 6u ce mocturia g00poBoJbHA MPUPOA paja Ha JajbHHY, HOBA
3aKOHCKa ojipei0a Mopa Jia npenuha jna oj0ujame 3armociaeHor 1a pajau
Ha JIaJbUHY, caMo 10 ceOu, He cMe OMTH BaJbaH Pa3iior 3a OTKa3 yroBopa
0 pajly Of CTpaHe MOCJIOJaBIia, HUTH JOBECTH J0 OMJIO KAaKBHX IITETHHUX
HOCJIeIUIa 1O 3aroCIeHOT. AKO ce pajl Ha JAaJbUHY JOJaTHO YroBOpH (Ha
3axTeB OMJIO KOje CTpaHe U y3 000CTpaHy CarjacHoOCT), TO Tpeba yUMHUTH
aHekcoM roctojeher yropopa o paay. JIoroBopeHu pan Ha JaJbUHY MOXE
OWTH ONO3BaH ¥ 3aII0CIICHU CE MOXKE BPATHTH Ha 1I0CA0 Y MPOCTOpUjama KO
nociozasia. Ono3uB pajia Ha Ja/buHy MOpa OUTH 100POBOJbAH, HA MTPEIJIOT
WJIU 3aXTEB OMJIO KOje 07 yTOBOPHHX CTPaHa U Y3 000CTpaH! IPUCTAHAK.

111

HoBu 3aKOHCKH OKBHP KOjUM C€ PEryJjuiie paj Ha JaJbHHY, Tpedaso
Ou /1a TOCeOHO peryiuiie U MUTalke Mepa Koje Mpeay3ruMa MocIoaBall 3a
3alITHTY Mojaraka (IOMyT OrpaHHueHha YnoTpede u MpUMEHE orpemMe 3a
paja Ha JaJbuHy, YKIJBy4yjyhu mpucTym u paJ Ha HHTEPHETY), Kao U Moryhe
CaHKIIM]E 32 3aII0CJICHOI KOjU CE HE TPUJIP)KaBa TAKBUX Mepa. Y OBOM JIeNy je
HEOIXO/IHO YTBPAMTH OIILITA IIPaBUJIa U IIPUHIIKIIE 32 3aLITUTY IPUBATHOCTH
pajiHMKa Ha JaJbUHY KaKo OU Ce CIPEUMJIO0 HEOBJIAIITEHO EJICKTPOHCKO
Ha/rJeAamke Ol CTPaHe MOCIoAaBia. Y JOMEHY IpaBuiia Koja ce OHOCE Ha
ompeMy 3a paji OTPEOHO je ypenuTH MUTamka Koja Cce 0JJHOCE Ha OATOBOPHOCT
YTOBOPHHX CTpaHa 3a HaKHaly Moryhe mTeTe Ha OIpeMHU 3a pajl WK LITEeTe
HacTaJje r'yOUTKOM HIIH 3JI0yoTpeOoM ofpehenux nomaraka.

v

3apa nakier yckiahuBama MopoIuIHUX U MOCIOBHUX 00aBe3a, IITO
je mpeicTaBibajio U3a30B 32 BEJIIMKH OpOj 3alOCICHUX TOKOM IaHJIeMUje
obosberba KoBuj-19, morpedHo je octaBuTu MoryhHocT Bpahawa Ha paja y
IIPOCTOpHje TIOCIIoIaBalia CBUM 3all0CICHHMA KOjH ce 3a To u3jacHe. HaBenena
HperopyKa YnHU Ce KaKo OU ce CIPEeyumnIIo 1a MOCIOAABIH Ay Ke Hero IITO je
TO ONpPAaBAAHO, ,,IPUMOPAjy** 3armocieHe Ha paj Ko Kyhe kako Ou cMamHiIn
TPOILIKOBE paja (HajaM MpocTopHja, TeKyhu TpOIIKOBH, HAKHA/IA 3a IPEBO3,
UTH).
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v

VY ciy4ajy kaza ce aere 3apasu supycom COVID-19, uiu mopa ja uje y
U30JIAIK]Y, je/laH o1 TpodJieMa ca KojuMa Ce 3aIl0CCHU POAUTEIbU CyouaBajy
jecre (He)MoryhHoCT ojj1acka Ha 00JIOBame. Y TOM CMHCIY, OTPEOHO je
OATOBOPUTH HA MMUTAHKEC 10 KOM OCHOBY POJAUTEIbU MOI'Y 3aXTCBAaTH HﬂaheHO
OJICYCTBO Ca pajia, OJIHOCHO OO0JIOBamke Yy Ciy4Yajy Jia HUCY OHU OOJIECHH
Beh BUXOBO JIeTe WJIK YiIaH YKe nopojulie. Takole, HEOMXOHO je MPaBHO
YPEIUTH U CUTYAIIH]y KaJia Ce 3al0CIICHH Hajla3! y KAapaHTUHY U OJICYCTBYje
ca pajza, ajld Hema MOTBPIY M3a0paHoOT JieKapa, HUTH PeliCHha CAHUTAPHOT
HHCIIEKTOpA.

VI

[loceOHO MpaBHO MHUTaWkE KOj€ je U Jajhe OTBOPEHO jecTe MOryhHOCT
na ce obosbeme KoBua-19 okapakTepuiiie Kao Mocieaulia pajaa, OJHOCHO,
Jla ce KBaJM(PHUKYyje Kao MOBpela Ha pajy HIM Kao NpodeCHOHATHO
o0osbeme. Y yIopeaHoM MpaBy Ha OBakBy notpeldy na ce Kosua-19 crasu y
npodecroHaHu KOHTEKCT Beh je 0IrOBOPEHO HA pa3jinyUuTe HAYUHE, JIOK O
JTyTamkHMa Ha TOM ITYTY H O CIIOKEHOCTH T€ TpobiIeMaTnKe MOXK/1a U Hajoosbe
FOBOPU YUELCHUILIA [1a Y HEKUM CUCTEMMMA OH IIOIIPUMA IIPUPOLY IIPAaBHOT
KaMeJIeOHa KOju ce mpuiarohaBa CeKTOpy UIIU MIEPUOY U3JI0KEHOCTH BUDPYCY.
[Ipu kBanudukanuju KoBuna-19 kao nospeje Ha paay npoOIeMaTUYHO je
nedunucaru norahaj koju OM ce MOrao okapakrepucaTu kao Hecpeha Ha
pajy Koja je OBaKBY IOCIEIUIY TPOU3Bea, 10K kpanudukaiuja Kouaa-19
Kao0 mpog)eCHoHATHOT 000JbeHa ca CO00M HOCH U JipyTe npodieme. U maja
onpehenu TakBu mpodieMu Mory outu npesazuhenu, Pemyonuka Cpouja
cyoyaBa ce U ca MpoliieMuMa CHCTEMCKOT KapakTepa Koju oHeMmoryhasajy
KBaJupuKanujy npodecnoHaIHNX 000JbCHa Yy CBHM CiIydajeBUMa IIa,
TOCJIEINYHO, U Ko7 000Jbema Kosua-19.

VII

3anocieHu y MojeJMHUM 3/I[PaBCTBCHUM yCTaHOBaMa 00aBeIITeHU
Cy J0IUCcOM, cpearHoM jymna 2021. roauHe, 0 nmoTpedu J1a HeBaKIIMHUCAHO
0c00Jbe, HAKOH OJICYCTBOBama ca MOCIIa, paj y 3APaBCTBEHUM yCTaHOBaMa U3
[1nana Mpesxe MO>ke HacTaBUTH caMo y3 HeraTuBad [1LIP Tect He cTapuju on
48 caru, Koju MOpajy 00e30euTH 0 CBoM TpoliKy. Ha oBaj HauuH npasu ce
noziena u3Mel)y OHHMX 3aIlO0CIICHUX KOjU Cy CE OMPEACTIIIA Ha BAaKIUHAIU]Y
U Ha OHE KOjU ce Ha Wy Hucy onpenenwin. Ocum tora (umajyhu y Buny na
ITLP tect xomrta 9000 nunHapa), HOME ce UCTOBPEMEHO BPIIIH TOJENIa U HA
3arocyeHe Koju ¢y y MOryhHOCTH J1a IIaTe TeCTUPabEe U Ha OHE KOjU TO HUCY
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y MoryhuocTu 1a yuune. I[Ipu Tome, He MOKe e HCKJBYYUTH HU MOTYhHOCT
Pa3IMYNTOr MOCTYama opeljeHrX 3paBCTBCHUX YCTaHOBa, Oy yhu 1a cam
JIOTIHC TOBOPH O nompebu a He 0 06asesu CpoBohemba OBaKBE MOIUTHKE.
JonarHo, puHaHcHjcka 00aBe3a kojy ca cooom Hocu [TL[P tectupame oBux
3aMOCICHUX, TPEe MOXKE Jla C€ OKapaKTepHIle Ka0 YUH PeTpuldyIHje a He
MO3UTHUBHE TUCKPUMHUHAIIN]jE BAKIIHHUCAHNX 3AII0CIICHIX PAId MOACTHIIAbA
BaKI[MHAI[M]E - ITO y CUCTEMY Y KOMe 00aBe3a BaKIMHAIIM]e HUje yTBpheHa
Jenyje HermpumepeHo. 300r Tora, O OBaKBe Mpakce Tpeba ofycTaTH U
MOCTYTIAK BAaKI[MHAIM]e BPATUTH Y JIETajHe TOKOBe ypelhene MepogaBHUM
IPOIHCHMA.

VIII
HpaKca Ppa3iMKoBamba BAKHMHUCAHUX O HEBAKIIMHUCAHUX 3aII0CIICHUX
y PenryOmunu CpOuju je mpucyTHa U, IITO je U NpoOJIEeMaTHYHO, OHA je
CIIPOBE/ICHA Ha HAUMH KOJH Y IOTITYHOCTH YNHH YITUTHAM CaM IOCTYJIaT IpaBHe
curypHoctu Oynyhu Jia ce oHa CipoBOJIM aKTHMa MPaBHO ,,HeoOaBe3yjyher
KapakTepa Kao 1 oJUIlyKaMa Koje HUCY JIOHETE y CKJIaJly ca MO3UTHBHOIPaB-
HUM IponucumMa. HecropHo je mpu ToMe J1a je Mo3UTHBHA AUCKPUMUHALIN]A
BaKIMHUCAHUX 3AMOCICHUX Y IIMJbY MOACTHUIAha BaKIIMHAIM]E 103BOJbEH
¥ OIPaB/IaH MOTE3 YKOJIUKO OIIeHa CTPYKE jecTe TakBa ja caM 4uH KoBuj
BaKI[MHAIM]e MMOJIp>kaBa. Mnak, OCHOB 3a €BEHTYaJIHY peTPUOYTHBHY IOJIHU-
THKY [TpeMa 3aM0CICHUMA U, YOIIIITE, JTUIIMa KOja ce He OIpe/ielic ca OBaKBY
BaKIIMHALIM]Y HE TOCTOju, Oyayhu 1a obaBe3a BakiHaluje, Oap 3a caja, Huje
yTBpleHa - MITO CBaKH MOTE3 TOT THUIIA YUHH alCOTyTHO HEMPUXBATIBUBUM

(610 y paJiHOj CperHU, OUJIO BaH be).
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YIIYTCTBO AYTOPUMA 3A IIPUIIPEMY PAJIOBA

dopmar

PanoBe ciatu y enextpoHckoM o0nuKy y mporpamy Microsoft Office Word
(2000, 2003, 2007), y ¢pouty Times New Roman hupununa (serbian Cy-
rillic), ocuM OpHUrHHAIHMX JIATHHUYHUX HaBoAa. Benmwuumna QonTa 12,
pa3mak singl, maprune 2,5 (ropma U J10Ha, JieBa U JecHa). TeKCT paBHATH
ca o0e MapruHe, He IEIUTH peYd Ha Kpajy peda Ha cioroBe. CBe cTpaHe
nymepucaru. ®opmar crpanuie A4.

Oo0um pana
Hajsume 35.000 kapakrepa, omHocHo 6.000 kapakrepa kajaa ce pagd o
MpUKazuMa, yKibydyjyhu u pazmake.

Je3uk u nmucmo
PanoBu ce 00jaBsbyjy Ha CPIICKOM jE€3HKY, HCKJbYYUBO NUPHUITMYHUM TUCMOM,
Kao U Ha SHITIECKOM, PyCKOM, (DpaHIlyCKOM M HEMauKOM jE3HKY.

JlocTaBbame
PanoBe ciatu Ha aapecy: urs.radnopravo@gmail.com

AHOHMMHOCT

Pyxonuce ouemyjy aHOHUMHU PELEH3CHTH. AyTOpU MOpajy Jia YKIOHE U3
TeKcTa cBe MH(OpMalFje Ha OCHOBY KOjUX OU ce MOTIIM UACHTHU(PHUKOBATH. Y
TEKCTY W y IIUTaTUMa, ayTopu Tpeba a roBope o cedu y Tpehem nuiy.

W3raen pyxonuca

IMpBa crpanmia Tekcta Tpeba Ja caapku: HacjoB panma (ca (ycHOTOM
O3HA4YE€HOM 3BE3JMLIOM (OIIMOHO) Y KO0jOj C€ HaBOJEC M3BOPU JHYHE U
(uHaHCH]jcKe ToMohH ITpH MUCamwy pasa, Kao MTo je Ha3uB U Opoj mpojekTa, u
CII), IME U IIPe3rMe ayTopa ¥ 3Bambe, Ca HHCTUTYLHjOM (MM HHCTUTYLIjama)
y K0joj paau (paje) WM MECTO CTaHOBama, WHPOpPMAIUje O KOHTAKTY
(HajrokeJbHUjE ENIEKTOPHCKA IMomTa W/uiu O0poj tenedona). To yunHUTH
TaKo LITO Ce OIMax M3a Mpe3rMeHa ayTopa orBapa (ycHoTa (3Be3muia) y
K0joj Tpeba HaBecTH OBe mnojatke. Takole, npBa cTpanuiia Tpeda Ja caapxu
u anctpakxT (1o 150 peun) u 4-5 KIbYUHHUX pedn.
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Hacrose nojeauHux ojie/baka y TeKCTy JIaTH y cienehieM oOuKy:

HacaoB ogesska (Times New Roman, 12, Bold)

Tloonacnos 1 (Times New Roman, 12, Italic)

[Momuacnos 2 (ciioBo a30yke y nosy3arpaau, Times New Roman, 12, Regu-
lar).

HuTtHupame BpmHTH Tako mTO he ce y TEeKCTy, Ha oaroBapajyhem mecty,
CTaBUTH O3HAKa 3a MOJHOXKHY HAIIOMEHY, & Ha JHY CTPaHEe HaBECTH HM3BOP,
no cuenaehem penociieqy: MOYETHO CIOBO MMEHA ayTopa, NMpe3nuMe, Ha3uB
paza, u3BOp M TOIMHA U3/1amba, Opoj CTpaHe.

Ha npumep:

b. bBnaroes, [lpobnem nocrooasauxkux npeoCmasHuxa — u3
coyujanucmuuxux zemana y Mehynapoonoj opeanusayuju paoa, Pesuja 3a
MmelyyHapoHo npaBso, 6p. 1/1959, ctp. 25.

VYKOJIMKO ce€ MCTH ayTop LIUTHUPA OMax IMOTOM, YMECTO MOHaBJbamha NMEHa
ayTopa, paja u u3BOpa, CTaBUTH ibid.

VYKOJIMKO ce jeHO AeTI0 UCTOT ayTopa IUTUpa ca pa3MakoM (y MehyBpemeny
j€ IUTUpaH HEKH JIPYTH ayTop), HUTHPAhEe N3BPIIUTH Ha cieaehn HaYuH:

b. bnaroes, op. cit, cTp. 28.

Kana ce y jerHoM pajty HuTHpa BUILIE JeJia KCTOT ayTOPa, CBAKH ITyT HABOJUTH
IIyH HA3UB jieJia (OCUM aKo j€ y MUTahy Y3aCTOIHO [UTHPALE).

Beoma je BaxxHO J1a ce IIUTATH M MO3UBHU HA JINTAPATYPy Y TEKCTY U JIUCTA
OoubmorpadcKux jequHMIA Ha Kpajy TeKCTa y MOTHYHOCTH cliaxy. CBaku
[MTaT M3 TEKCTa W TO3MB Ha JIMTEparypy Mopa jaa ce Hahe Ha JIMCTH
Ooubmorpadckux jenuHHIA, OJHOCHO CBaka OuOmuorpadcka jenuHuIA
HaBeJ/IeHa y JuTeparypu Mopa ja ce Hahe y Tekcty. [1o3uBu Ha uTeparypy u
OoubIMorpadCke jeIMHKIIIC HABOJIE CE Y OPUTHHAIIHOM ITUCMY, Oe3 IpeBoljema.
Crpana umeHa NnrucaTv U3BOPHO.

VYKOJIMKO ce y TeKCTy Halla3e CIMKe Win Tadesne (MOKeJbHO je KOPHUCTUTH UX
PECTPUKTHBHO), Ha OfiroBapajyheM MecTy y TeKCTy YIMYTHTH Ha HbHX, HIIP.
TaGena 4. HacnoBe natu u3Han ciuka Tabdena. Civke MOpajy rapaHToBaTu
KBAJIUTETaH OTHUCAK y BEJIMYMHU y KOjOj Cy mpeiBul)eHE y TEKCTY, Tj.
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norpeOHo je na Oyny y pesoiyuuju on 300dpi. Ciiuke u rpadukoHH MOpajy
OuTH jequHCTBeHU 00jekTH (0e3 enemeHara Drawing-a).

Jlureparypa

[Mume ce HakoH TekcTa, Kao moceOHa cekunuja. HaBectw cBe nuTHpane

oubnuorpadcke jeauHuIEe, a30ydHUM peioM (a0CIeIHIM, aKo je Y NMUTambY

paja Ha eHIICCKOM, ()PAHIyCKOM WJIM HEMAuKOM jE3HKY), IpeMa MPEe3UMEHY
npBor aytopa. bubnuorpadcka jeaununa Tpeda J1a caIpKu:

° 3a KIbWIe: NPE3MME M TPBO CIOBO MMEHA ayTopa, TOAUHY H3Jama Y
3arpajiy, HacJIoB KibUre (Kyp3uBOM), MECTO U3J/Iakba, Ha3UB M3/1aBaya;

° 32 MONIAB/bA Y KILU3M: TIPE3UME H MPBO CIOBO MMEHA ayTopa, TOAMHA
u3/1ama y 3arpajiv, HacjoB MOTJIaBJba, Y: IPBO CIOBO MMeHa (YpeIHHKa),
npe3ume (ypenHuka), ckpaheHa o3Haka ypeaHumTBa (y 3arpajin),
HACJIOB KibHre (Kyp3UBOM), MECTO M3/lakha, HA3UB M3/1aBaya, Opoj MpBe u
HOCJIehE CTPaHe MOIIaBIba.

° 32 YjaHKe y 4YacomMCHMA: MPE3UME M TPBO CIIOBO MMEHA ayTopa,
roJIMHA U3/Iaha y 3arpajiy, Ha3MB 4YIaHKa, HA3UB 4Yacomuca (Kyp3uBoM),
Opoj u Opoj MpBe U MOCIIE/HE CTPAHE WIAHKA.

°  3a JJOKyMeHTa mpey3eTa ca HHTepHeTa: ropen web crpane ymnmcaru
JIaTyM MPHUCTYIIa HA HHTEPHET CTpaHUIlaMa ca KOjuX Cy Mpey3erTa.

° 3a 3aKOHe: TIOPE/ Ha3WBa 3aKOHA HANKMCATH M Yy KOM j€ CIy>KOCHOM
racuiy 00jaBJbeH.

° 3a caomumITea €a HAyYHUX CKYNOBAa: INpE3UMEe W TPBO CIIOBO
UMCHa ayTopa, TOWJHA y 3arpajy, HAclOB paja, Ha3uB KOH(pepeHiuje
(Kyp3uBOM), OpOj CTpaHe y KEbU3HU allCTpaKaTa y 3arpajii, MeCTo u3/iama,
Ha3UB M3]aBaya.

°  3a YjaHKe U3 HOBHHA: IPE3MME H NIPBO CIOBO MMEHA ayTopa, FoInHa U
JlaH y 3arpajiu, HacJIoOB TeKCTa, HA3UB HOBUHA U Opoj ctpane. [loxkesbHO
j€ IITO Mamke KOPUCTUTH OBE M3BOPE.

IIpuno3u Ha Kpajy paga

O0aBe3HO Ha Kpajy pyKoIuca NPUJIOKUTH: HACIOB pajia, aliCTPakT (pe3ume)
U KJbYUYHE PEUH Ha EHIVIECKOM je3UKY (M3y3€B Pa10Ba Ha PyCKOM, (paHILyCKOM
U HEMA4YKOM je3uKy). AIICTPAKT Ha CHIVICCKOM jJe3UKy (pe3nume) 3a pajioBe
00jaBJbeHE Ha CPIICKOM MOXKEJbHO je Ja Oyne Hewrro ayxu (ox 2. 000 mo 3.
500 kapakrepa). Kyna ce kyp3uBom, 6e3 mpopesa.

CBM WIaHIM CE€ AHOHMMHO PEIICH3HMPAjy OJi CTPaHE J[Ba KOMIICTCHTHA
CTpy4HbaKa, Ha OCHOBY 4era Peiakiija JOHOCH OAYKY O IITaMIIambY.
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Penaxkuuja Momu ayTope a BOJE padyHa O NPaBUMa Ha HMHTEIEKTyallHy
CBOjUHY TPUIIMKOM HM3HOLICHA HaBOJA, pe3yiTaTa UCTpaKuBamba, Kao U
rpadMuKUX MpUKa3a U3 TEKCTOBA.

Cwmarpahe ce muiarujapu3mMoM IPOMEHA HEKOJUKO PEUYCHHUIIA M3 PEUCHUIIC
OPHTHHAIHOT ayTopa, Kao W MPOMEHa pEAoCieaa pPedd y HHUXOBUM
pedeHuIama, 1Mojl yCIOBOM Jia CE Taj ayTop HE LUTUpA.

PanoBu He cMejy Outn Beh o0jaB/beHN, HUTH NpeAaTH 32 00jaB/bUBab€
HA HEKOM JIPYrOM MecTYy.

HAITIOMEHE:

Uaconuc o0jaBbyje HaydyHe M CTPY4YHE pajioBe KOjU Cy IO3UTHBHO
peLieH3UPaHU O] CTPaHE JiBa PELICH3CHTA.

AyTOp y TOKYy ropMHe MOKe 00jaBUTH ABa pajaa, yKJbydyjyhu npukaze u
OCBpTE.

Pykormucu Koju HUCY MPHUIIPEMIbEHH Y CKJIay ca YIIyTCTBOM HE YKIbYY]jy
CE y PELCH3EHTCKH MMOCTYIaK.

Pykomnuc koju tpeba nopaautu penakigja npocielhyje ayropuma y3 TEKCT
AHOHUMHE peleH3Hje.

Penakuuja ayrope OnaroBpeMeHo oOaBelliTaBa O MPHUjEMy paja U UCXOLY
PELICH3EHTCKOT MOCTYIIKA.

[To3uTHBHE/HETaTUBHE PELICH3U]E CE HE J0CTaBJbajy ayTopuMa.
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