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c paoom y EY, cmp. 5-26, XX1V (2/2020)

1. YBog

3amTuTa Aeue Ha pajay Ha MPBU IOJIEN HE Jieslyje Ka0 KOMIUICKCHA
oOmnact. Takohe, cTuue ce yrucak Ja cy Jena rio0aiHo CoNMIHO 3amTrhena
KaJia je y MUTamwy paj, ca U3y3eTKOM MOjeIUHUX MPOOIeMaTHUYHUX PErHOHA.
Mebhytum, kaga ce 1y0Jbe cariena, CIMKa je CacBUM OOpHYTa — paju Cce O
JjEIHOj OJT HACIIOKEHUJUX 00JIaCTH CaBpEMEHOT paJTHOT ITpaBa, Ha K0joj Tpeda
joiI 1octa paauTH.

3abmnyza je 1a 3aIITHTA AELe Ha pay oApa3yMeBa ,,caMo™ peryincame
MHUHHUMAaJIHUX TOJIMHA 3a 3alOllJbaBalkbeé W HOCEOHY 3alITHUTYy Jeue y
pagHoM onHocy. IlocToju HU3 IpyruX NUTama y BE3U ca JIe4jUM pasioM
KOja Cy OTBOpEHa, NOYEB O] MHTEPHALMOHAIHO NPU3HATE TEPMUHOJIOIH]jE
(child work/child labour)," no y3pacrta kajaa ce HEKO JHUIE CMaTpa JACTOM,
NOTKaTeroprja yHyTap rpymne JeLe y Be3H ca pajoM, FoJuHa Kaja ce HEKO
nune Moke 06e30e1HO paJHO aHTa)KOBAaTH M3BaH PaJHOT OIHOCA, ,,AYaTHOT
o0pazoBama‘ (LIKOJIOBaWka y3 Pal), paJlHOr aHI'aKOBaba JIeLe Y MOPOAUIHUM
noMmahuHCTBUMA U Ipeny3ehuma, oOnuKa 103BOJBEHOT - ,,JIaKOT pajga‘ 3a
Jeny, ojMa ,,0lacHor AeUujer paaa‘, pajHe eKCIIoaTaluje qele, KaxKbaBamba
3a HeJI03BOJBEH JCUHjH Pall, HHCTUTYLIMja M MEXaHNU3aMa 3a 3alUTUTY JeLe.

Hcropujcku, oBO je Ouia jelHa O MPBUX TeMa Kojuma ce 0aBHIIO
PasHO 3aKOHOJABCTBO y CBETY. ¥ TaJa pa3BHjeHUM 3eMJbaMa IIPBU [IPOITUCH
PaJHOT IpaBa OAHOCHIIN CY CE Ha 3AIUTHUTY ACLE Ha paay U cy30ujame bUX0Be
ekcrutoatanyje. [IpBu akT pagHor npasa, u3 1802. ronqune, 61o je OpuTaHCKH
- 3aKOH O 3APAaBCTBEHO] M YXOBHO] 3aLUTUTH YYEHUKA U OPYTHX JULA
3ar0CICHUX Yy IPEAMOHHUIIaMa U TKaYHUIaMa IaMyKa U IpyTrum dadpuxkama
(T3B. 3aKOH O 3aIITUTH J€Yjer paaa).” Y UCTOM IEPUOY H APYyTe pa3BUjeHe
3eMJbe JOHOCEe ciiuHe mpomwuce.’ 3axBasbyjyhu Tome Tokom XIX Beka
OCTBApEH j€ BEJIMKH HApPEAaK y BE3U ca 3alITUTOM JELe ITOBOAOM paja.
Jemoaio je na je Taj mpobaeM yCIenrHo perieH.

Melytum, kpajem XX Beka mpodiemMaTnka Jiedjer pajia MoHOBO JI0JIa3H
y hokyc. Hanme, u naspe ce mupoM cBeTa jaBJbajy BEIMKHU IPOOJIEMH Y BE3U
ca pazoMm Jzene (panHa ekcroaranuja, ,,TpeUKHHT", 3arousbaBambe UCIO/
JI03BOJBEHOT y3pacTa, paj Jele Ha onacHUM mociioBrMa).* To je ycroBuio
J1a ce 3aIUTUTOM JIeLle y BE3H Ca PajioM IIOHOBO MOYHY OaBUTH MHOTE AP)KaBe
- JIOHOLLIECHEM ITOCEOHMUX onpenada y paJHOM 3aKOHOIABCTBY M YCBajambeM
crienujaaHUX Tpomuca. Takohe, ycBajajy ce cnenujaiHu mehyHapomHu
crangapau. [ mobanHo, Haj3HAUAjHUjU Cy 3a 00nacT pana cy: Kousenyuja o
npasuma oemema YH, u3 1989. ronune,’ a HapounTo cranaapau Melynapoase

5 Ca. muct CDPJ - Mehynaponuu yrosopu, 6p. 15/1990 u Cn. nmuct CPJ - Mehynapomnan
yrosopw, 0p. 4/1996 u 2/1997.
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opranuzauuje paga (MOP) — Kongenyuja 6p. 138 o munumannum eoounama
cmapocmu 3a 3acHusarse paonoz oonoca, uz 1973. ronune,® Kongenyuja
MOP-a 6p.182 uz 1999, 0 3a6panu najeopux obauxa deuujee paoa u llpenopyka
MOP 6poj 190 o ykuoary najeopux obauka oeuujez paoa, 3 UCTe TouHe.’

Kao n y MHOrMM gpyrum obnacTuma Kaja ce pagu o 0e30enHocTH
Ha pany, y ypehemwy ,.aeunjer paga“ y cBeTy npeamaun EBporicka yHuja
U TIojeIMHE HheHe ullaHuue. YHUja je 1994. roguHe poHena crenujainy
JupekTuBy o0 ToMe, a mpodiaeMaTHKa JIeurjer paja yIuia je y joi HEeKOJIHKO
3Ha4YajHUX KOMyHUTApHHUX JJOKyMeHarta. Takole, unanuie YHUje yKJbyuuie
Cy 3aIUTUTY AELE y CBOj€ paJHO 3aKOHOIABCTBO. Y OBOM paay npukazahemo
YKpaTKO KOMyHUTAapHY PEryjIaTuBY U MPaKCy MOjeJUHUX 3eMajba WIaHUIA.

2. Pax nene y nokymentuma EY

Kana ce xxenu roBoputu o perynatusi EY o pany neue, Tpeba umaru
npuMapHo y BUay Jupexmugy Eeponcke ynuje (EY) op. 94/33 o sauumumu
maaoux na paoy (Directive 94/33/EC on the Protection of Young People
at Work).® Ha oBy o0nact ofgHOCE ce joIl HeKM KOMYHHUTapHHU aKTH, Kao
HOp. Jupexmuea Beha 6p. 89/391 uz 1989 o yeohery mepa 3a noocmuyarse
nobosmwarea bezbednocmu u 30passa paouuxa na pady (Council Directive
89/39I/EEC of 12 June 1989 on the introduction of measures to encourage
improvements in the safety and health of workers at work);’ Jupexmuea
op. 2011/92/EY Eeponcxoe napramenma u Beha o cy3bujary cexcyainux
310ynompeba u cexcyanne ekcnioamayuje oeye u oeyje noproepaguje (Di-
rective 2011/92/EU of the European Parliament and of the Council of 13
December 2011 on combating the sexual abuse and sexual exploitation of
children and child pornography)," dupexmuea op. 2011/36/EY Esponckoe
napnamenma u Behia o cyz36ujary u 6opou npomus mpe@uxunea wbyOCKux
ouha u 3awumumu rezosux sicpmaea (Directive 2011/36/EU of the European
Parliament and of the Council of 15 April 2011 on preventing and combating
trafficking in human beings and protecting its victims)." Kiby4na 3a ypeheme
pana je dupextusa Op. 94/33 (y nassem tekcry: Jupextusa). OHa npeacraniba
TOJIa3UIITE ¥ OKBUP 3 JIETHCIATHBRY 3eMaJba YIaHHIIA.

6 ParuduroBana y Ciyx6eHom mucty COPJ - Mehynapomanau yrosopu, op. 14/1982.

7 Cayx6eni muct CPJ - Melyraponau yrosopu, 6p. 2/2003. YV uctom miacuiy je noTspheHa
u [Ipenopyka 6p. 190.

8 Official Journal of the European Communities, No L 216/12,20 . § . 94.

9 Official Journal of the European Communities, No L 183, 12/06/1989.

10 Official Journal of the European Communities, No L 335/1, 17.12.2011.

11 OJ2011L101/1
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Joxk je mo nojeaunum nutamuma EY y JlupexTuBr Beoma jacHa 1 cTpora

(He maje MmoryhHOCT oncTynama), Kox ogpe)eHuX HHCTUTYTa J03B0OJbABA CE

yBOleHhe HAIlMOHAHUX MOJAJIUTETa U JIOKATHUX npuiarohasama. Llum je

Jla ce yBa)ke HAI[MOHAJIHE CIeU(DUIHOCTH, Kao U ToceOHe KapaKTePUCTHKE U

notpe0e Ko MojeAMHUX 00JIMKa pasia, AeNaTHOCTH, y3pacTa nin npodecuja.
Kako He OM 1051a3110 10 TEPMUHOJIOIIKUX HEJIOYMHIA U JTyTama y

NPaKCH U PEryJIaTHBH 3eMajba WIAHUIA, y WwiaHy 3 JlupekTuBe neuHUCaHN

CY OCHOBHH ITOjMOBH (OBJIe HABOJUMO CaMO HajBaXKHH]e): 2

(a) ,,mraoa ocoba “ (young person) je cBako nuiie miahe ox 18 roguna;

(b) ,,0eme* (child) je cako nuie miahe on 15 roguHa WK Koje joIn yBeK

nojyie)ke 00AaBE3HOM PEJOBHOM IIIKOJOBaWkY TIpeMa HAIlMOHATHOM
3aKOHY;

(¢) ., aoonecyenm* (adolescent) je cBaka mMitana ocoba crapa HajMame 15

roauHa, a miah)a ox 18 romuHa Koja nmpema HaIlMOHAIHOM 3aKOHY BHIIIE
HE TOJUIe)Ke 00aBE3HOM PEIOBHOM LIKOJIOBAY;

(d) Laaku pao* (light work) moapasymeBa CBaku paj Koju, 300r
CBOJCTBEHE MPUPOJIE 3a/1aTaKa KOje YKIbY4yje 1 OCEOHUX YCII0Ba O]
KojuMa ce 00aBJba:

(1) BepoBaTHO He MOKe Ja Oyie mTeTaH 1o 6e30eTHOCT, 3APaBIbe WITH
pasBoj jelne u

(2) Huje TakaB ma omera noxahame mkone, ydemhe y mporpamumMa
npoQ)eCHOHATHOT ycMepaBamba WIH yTUYe Ha HHXOBY CIIOCOOHOCTH
Jla CTEKHY KOPHCT 07 00yKe KOjy Cy JIOOUJIH.

JIMpeKTHBOM ce JIpiKaBe WiaHUIe 00aBe3yjy J1a Mpeay3My HEOMXOHE

Mepe 3a 3abpany panaa aere. JlyxHe ¢y u 1a 00e30ee aa mocaoaaBIy MiIaIuMa

rapaHTyjy yCJIOBE pajaa Koju OATOBapajy lbUXOBOM y3pacTy. Takohe, Mmopajy

Jla OCUTYpajy 3allTUTy MIIAQJIUX OJ] eKOHOMCKOT HCKOpHulThaBama U OUIo

12 Tlpernen npaswia EY koju crenu 3acHUBA ce MpUMapHO Ha TOKYMEHTY: Maraodu paonuyu
v EV: cmapocna oepanuuersa u paoro epeme (Young workers in the EU: Age limits & working
time), https://europa.eu/youreurope/business/human-resources/employment-contracts/young-
workers/index_en.htm O oBoj Temu Bunetu Bume: L. Zamfir, Child labour: A priority for
EU human rights action, European Parlament,Brussels,2019,https://www.europarl.europa.
eu/RegData/etudes/BRIE/2019/633142/EPRS BRI(2019)633142 EN.pdf; N. Fereira, Child
labour and EU law and policy: A regional solution for a global issue, UACES 43rd Annual
Conference, Leeds, 2013, www.uaces.org; Handbook on European law relating to the rights
of the child, European Union Agency for Fundamental Rights and Council of Europe, 2015,
https://fra.europa.eu/sites/default/files/fra_uploads/fra-ecthr-2015-handbook-european-law-
rights-of-the-child en.pdf; S. Egan, Tackling the rise of child labour in Europe: Homework
for the European court of human rights, International and Comparative Law Quarterly, vol 64,
July 2015, pp 601-630.
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KaKBOT pajJia KOju MOXKE /1a IITETH BbUXOBOj CUTYPHOCTH, 31PaBJbY, PU3NIKOM,
MEHTAJTHOM, MOPAJTHOM WJIM JPYIITBEHOM Pa3Bojy Wi 00pa3oBamy.”

[TocraBsbajy ce cTapocHa orpaHuYera 3a pal. He Mory ce 3anociintu
auua mutaha ox 15 roguna.* CrapocHa rpaHuiia Moxke OUTH 1 BUILIA Y 3eMJbaMa
y KojuMa ce 00aBe3HO PEIOBHO 00pa3oBam-e HAaCTaBJjba HAKOH 15. TonmHe.
UzyzetHo, neua mnaha ox 15 roguHa MOry ce 3alOCIUTH Yy KYJATYPHHUM,
YMeTHHYKHM, CIOPTCKUM MJIH PeKJIAMHHM aKTHBHOCTHMA, 110]] YCJIOBOM
j€ TO HaJUJIeKHH OpraH TO MPETXOAHO 0100puo."”

Hena usmely 14 u 15 ropuna mory ga Oyay 3amocieHa Kao Jeo
nporpama o0yke Ha pajay WJIH y3 pajl, OIHOCHO Y IIMJbY CTHIAKA PAJAHOT
uckycrpa. Jlena koja Haspuie 14 roguna (y onpehenum cinyuajeBuma 13)
Mory Ja o0aBsbajy U JIaKu paj.'c

[Nocnonasar Mopa j1a mpey3Me HEOIXOAHE MEPE 3a 3aLITHTY 3APaB/ba
U 0e30eJHOCTH MJIAIMX pa/IHUKA U []a OCUTYPa J]a C€ OHE CIIPOBOAE Ha OCHOBY
IPOLICHE PU3HKA BUXOBOT paja. To ce Mopa 00e30equTH Ipe Hero MTO MIIAAH
pajHULHU TIOUHY Ja paje.!’

[Ipema J{upexTHBY MIIa iy Ce HE MOT'Y 3aIlIOCJIMTH 3a IOCJIOBUMA KaJa:

*  paamnpeBa3’Hia3u BUXOBe (PU3MUKe WM MEHTAJIHE CIOCOOHOCTH,

°  paj Koju yKJbyuyje M3Jarame LITeTHUM MaTepujama, Kao LITO

Cy OIlacHE XEMHUKaJIUje UK 3paduckba,

MOCTOjU BeJIMKH PU3MK 01 Hecpeha nnu muanu jbynu pusuke Hehe
npeno3HaTH jep He oOpahajy NOBOJbHY NaxKmwy Ha 0e30egHOCT, HEeMajy
JIOBOJHHO UCKYCTBA HJIM HUCY 3a TO 00YUYeHH,

paa Ko Kora IOCTOjHU OMACHOCT IO 3[paBJbe YCIE] CKCTPEMHE
xnanHohe, Bpyhune, Oyke nnu BuOpanuja,

pal Koju yKJbYUyje pu3HuHe Mpouece (CKCIUIO3M]je, OTPOBHE MaTepHje,
BHCOKOHAIOHCKE CICKTPHYHE OMACHOCTH UTH).'"®

Hexke 3emsbe EY omoryhasajy nocionaBumma aa 3anombaBajy Miaae
paZHUKE Ha ONACHHUM IIOCJIOBHMA aKO C€ TAKBH IIOCJIIOBU MOpPajy 00aBJbaTh
Yy OKBUPY BHXOBE CTpy4yHE OOyKe. Y TOM Cilyuajy mocjiogaBail Mopa Jaa
00e30e11 1a BUXOB paji HA/ATJIe1a KOMIIeTeHTHA 0¢00a Kako OM OCUTypasio
Ja cy 3aiTHheHn BIXOBO 31paBJbe H CUT'YPHOCT."”

13 Y 1. ct. 1-3. JupekTuse.

14 Bwupern un. 1. [lupextuse.

15 Yn. 5. Aupexrtuse.

16 Bwunern un. 4. Jlupextuse.

17 Bwupern aeraspHuje 4. 6. JlupexTuse.
18 Ui 7. Aupexrtuse.

19 Ym. 7. ct. 3. lupektuse.
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[locnonaBan je nyxaH na HH(OPMHIIE MJaje PpaJHUKe O
Moryhum pusunmma 1ocia U CBUM NPELy3eTHM Mepama Koje ce THUy
BUX0BE 0e30eAHOCTH U 3/paBjba Ha paly. AKO Cy pagHuLM mJahu on
15 rogmua, nocionasal Mopa 0 TOMe Ja 00aBeCTH HBUX0BOI NMPABHOT
3acTyNMHUKA (cTaparesba).”’

YKOJIMKO ITPOLICHa ONTACHOCTH 32 MJIAJIC Yy BE3U ca PaJioM MoKa3zyje aa
MOCTOjJH PU3HK IO BBUXOBY CUTYPHOCT, (PU3NYKO MIIM MEHTAITHO 3[PaBJbE UIH
pas3Boj, MoCIoAaBall je AykaH Ja UM 00e30enu oarosapajyhy oecniiatuy
NMPOLEeHY 3APaBJba M CIIOCOOHOCTH IIPE HETO LITO 3all0YHY Pajl U Ja c€ TaKBa
MPOLICHA BPIIM NEPUOAUYHO.

[IpenusHo cy ypehenu u yc/10Bu pajaa — Tpajame pagHOT BpeMeHa,
oaMopa, HohHu pan.

MakcumaitHO paaHo BpeMe je: 8 catu JHeBHO u 40 caTu HeIeJbHO
3a KOMOMHOBaHy IIeMy paja/o0yKe WU paja KojA MOCJI0AABLA Y LHJbY
o0yKke; 2 caTa THEBHO y nepuoay noxahama mkose u 12 catu ceiMU9HO (aKo
HaI[MOHAJIHO 3aKOHOAABCTBO JJ03BOJbaBA) 3a paJl Koju ce 006aBiba y oapeheHo
BpeMe BaH HacTaBe y IIKOJIM; 7 CaTH IHEBHO U 35 caTH CEIMUYHO Y TIEPUOAY
O]l HajMame jeHEe Hefesbe Kaja ce He moxala mkona (ako jgena umajy 15
W BHWIIIE TOJMHA, MOTY JIa pajJie HajBUIlle § caTH); 7 caTH JHEBHO H 35 catu
HeJIeJbHO 32 JJAKM pajl Koju 00aBIbajy Aea Koja BUILE He MOAJIeKY 00aBe3HOM
PEIOBHOM ILIKOJIOBakbY IpeMa HALIMOHATTHOM 3aKOHY. !

[locnomaBan koju 3amociay MilaZe Mopa Jja UM TapaHTyje may3y o
Hajmame 30 MUHYTA aKo pajie AyKe o 4 1 1o cara. YKOJIMKO Aela noxahajy
00aBe3HO PEJOBHO MIKOJIOBaHkE, MOpa UM ce 00e30enuTu nepuoj 0e3 om0
KaKBOI' paja y TOKY WIKOJCKOI pacimycTta (y CKJIaly ca HalMOHAJIHUM
MpaBUINMA).

Hohuu pan nene je y ocHoBu 3a0pameH. llociaogaBuu He Mory
3arnocnuTu aeny miaahy ox 15 roguna 3a pax usmehy 20 u 6 catu. 3a cBaku
nepuox ox 24 cara, mocjaoaaBal je Ty>kaH 1a 00e30e1u MUHUMAaTHU IEPUOJL
oaMopa o7 14 y3acTomHuX caTH 1 HajMame 2 TaHa 04MOpPa y CBAKOM IIEPUOAY
ox 7 nana (y3acTOIHO, aKko je Moryhe).?

3amociienn agoiniectieHTH u3Mely 15 u 18 roguHa Koju BHIe He
MOJIesKy 00aBe3HOM PeJOBHOM IIKOJIOBAKY IIPEMa HAILIHOHAIHOM 3aKOHY
Mory Ja paje 1o 8 catu AHeBHO U 40 caTu ceAMUYHO. AJIOJIECIICHTH He CMejy
aa pane uzmely 22:00 u 6:00 catu niu m3mely 23:00 u 7:00 yacosa. Heke
3emibe EY 103B0JbaBajy ofcTynama o1 OBUX OrpaHUYCHa MO U3Y3€THUM

20 Ym. 6. ct. 3. u 4. [lupekTuse.
21 JleraspHuje BuAeTH y ui. 8. [lupextuse.
22 Bwupern ui. 9. Jlupektuse.
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yCJIOBUMa KOjH C€ BE3Y]jy 3a IPHPOAY paja (TIOMOPCKH WK PUOOIOBHH CEKTOP,
Opy’KaHE CHare WjM Mojuuuja, OOJTHUIE WU CIMYHE YyCTAaHOBE, KYJITYpHE,
YMETHHYKE, CIIOPTCKE HUIIM PEKJIAMHE aKTHBHOCTH).

3a cBaku epuof o1 24 cara nocioaasall je 1yKaH Ja aJ10JeceHTHMa
00e30e1u MUHUMAJHH 0AMOP ox 12 y3acTonHux catu (wro je 14 catu 3a
JIelly), 1 HajMame 2 J1aHa 3a CBaKW Mepuon o 7 naHa (y3acTOITHO, aKo je
Mmoryhe). AKO HallMOHAJIHA OACTYIama TO J03B0JbABA]Y , O OBHX NpaBHJja
ce MOKe OJACTYNUTH KOJl aJI0JIeCLieHaTa KOjH pajie y clieiehuM ceKTopuMa:
MIOMOPCTBO U pUO0JIOB, OpY’KaHE CHAre WM MOJINLHMja, OOJTHUIIE UITH CIINYHE
YCTaHOBE, OJbOIPUBpPEIA, TYPH3aM MM Y YTOCTUTEIbCKH CEKTOp (XOTEeNH,
pecTopaHu U Kaden), Ko aKTUBHOCTHU Koj€ YKJbydyjy MojieJbeHa pa3no0sba
pazia TOKOM JaHa (JBOKPAaTHO paJHO BpEME HWIIM pajl ca MPeKUIUMa y TOKY
naHa). HaBenennM Mepama ce THEBHU oMop ox 12/14 caTu He MOXKe JJOBECTH
y IUTAE.

3. 3navajuuju acnexkTu ypehema paga
Aene y 3eM/baMa wianunama EY

[NojenrHa nuTama y Be3u ca 3allITUTOM JIeUjer pajia 3axXTeBajy moceOHy
NaXiby U OHA Cy MpEeIMET CIeHHUjalHe PeryjJaTuBe y 3eMJbaMa djaHuIaMa
EY. Kao mrTo hemo BuzeTH, Ta peryjiarusa je u3y3eTHo OoraTa, TO yKa3yje
Ha KOMIIJIEKCHOCT IIPo0OJIeMaTHKeE, O YeMy CMO paHHje FTOBOPHIIH. Y HalleM
UCTPaKUBAKY OTPAHUYHIIN CMO CE MaXOM Ha perynatuBy Ayctpuje, Hemauke,
Opannycke, XpaBarcke u Crnosenuje.”

Hanuonanny perynaTuBy y oBOj 00JacTH YMHE MPHUIMCH YCTaBHOT
npaBa, 3aKOHH O pajay, aKTH 0OJUTallMOHOT MpaBa (0 MPaBHOj CIIOCOOHOCTH
U TIpaBHUM IOCJIIOBUMa MaJIOJICTHUKA), CIICHHjaJIHA 3aKOHH, MPOMUCH O
0e30e1HOCTH Ha pajy, aKTH KPUBUYHOT MpaBa (0 3alITUTH OJ] HEA03BOJHEHUX
o0nuKa paja), MpaBUJIHALY WITH ypeaoe o MUTalkbuMa y BE3H ca pazoM Jele.

VY AycTpuju 0By 001acT perynuiie NpuMapHo 3aKoH 0 3anoulbasary
deye u omnaoune (name: 33J10), uz 1987.2* Onpende y Be3u ca mpaBHOM
crocoOHomThy U yJIoroM poJiuTesba CaapKu Aycmpujcku epahancku 3aKoHUK
(AT'3), uz 1811.* Hopme o ocurypamy Jele Koja pajae y MOPOIUYHHM
HOCJIOBUMA Hallasze ce y [ eHepanHom 3aKoHy O COYUjanHOj Cu2ypHOCmu,

23 TlpBe Tpu 3eMJbe cragajy y aApkase EY ca TpaauimoHamIHO pa3BijeHUM 3aKOHOIaBCTBOM
YOIIITE W NPEACTaBJbajy NPUMEp MHOTHM 3eMJbaMa y cBeTy M Ha bBankany. XpBarcky u
CrnoBennjy omadpanu cMo kao 3emibe EY ca candHOM MpaBHOM TPAAWIN]OM H OKPYKECHEM,
YMjU Cy IPUMEPH PENATHBHO JIAKO PUMEHUBH Ha HALIEM TOAPYY]Y.

24 Oo0jaBsbeH y: depepannu cnyxOeHU IIacHUK, Op. 599/1987.

25 OojaBiben y: Koneknuja 3akonHa, Op. 946/1811.
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u3 1956.% JlonyHy 3akoHy O 3amloll/baBamy OMIIAJHHE O 3a0paHama H
OrpaHHYeHUMa 3aN011JbaBaba 32 aJJ0JIECLCHTE YHHE ypeaoe 1 MPaBUITHULIH
koje noHoce CaBe3HW MUHHCTAp 3a paj, 34PaBCTBO M COLMjaIHA IMUTAmbA,
CaBe3HHM MUHHUCTAp 3a EKOHOMCKe 1ociioBe 1 CaBe3HW MUHUCTAp 3a HAyKy
u Tpancnopt (ckpaheno: 33/10-Reg).”” Onpende o yueHUIMMA U HIErPTHMA
canpkane cy y 3axony o cmpyunoj ooyyu, u3 1969.2 3akon o ocnosnum
APUHYURUMA padd CAAPKU Opeade o MpeACTaBHUIMMA MIIaiuX y Ipeay3ehy.
Onpende o geny 1 MiIaAuMa 3aCTYIJbEHE Cy U Y T0jeAMHUM KOJICKTHBHUM
YTOBOPHMA.

JlBa KJpy4yHa aKTa KOja PEryJuIly aHra)KoBame JIele Ha pagy y
Hemaukoj cy 3akon o 3awmumu maaoux na paoy (Jugendarbeitsschutzge-
setz - JArbSchG), uz 1976. ronune,” u [lpasuinuk o sawmumu oeye Ha
paoy (Kinderarbeitsschutzverordnung - KindArbSchV), nz 1998.%° [lyanxo
00pa30Bame PEryiIucato je 3akoHom o npoghecuonannom obpasosarsy (Be-
rufsbildungsgesetz), 3 1969. ronune.’!

[Iponuc KojuM ce peryiuile paJHo aHra)xoBame aele y OpaHiryckoj
je - Koodexc o paoy (Le Code du Travail). Y onHoCy Ha IPETXOIHO IOMEHYTE
3eMJbe, OBa peryjiaTuBa feiyje CKkpoMHo. MehyTum, Tpeba umaTt y BUIyY
na @pannycku Kozeke o pany () npeacraBiba kommnuiauujy seher 6poja
nponuca o paay u aa uma 3.176 crpanuua. Y crBapu, Koneke o pany (zame:
KP) nma Buite neceTnHa, 4ak ¥ CTOTHHA H3y3€THO M3HUjaHCUPAaHUX openada
0 sieyjem paay.?

26 denepannu ciyxOeHU TIacHUK, Op. 189/1955, n3mene y 6p: 18/1956.

27 O6jaBpenn y: Denepantu cayxOeHH ITacHUK, 11 Op. 436/1988.

28 Oo0jaBibeH y: dexepannu cnyxOeHU IacHUK, Op. 142/1969.

29 MUswmehy ocranor, oBaj 3aKOH pPETryJHIIE PaJHO BpeMe, OAMOpE, TOMWIIBH OAMOpP,
noxahame IIIKoJIe 3a CTPYYHO YCaBpIIABamke, ONAcaH paJi, 3APaBCTBEHY 3aIUTUTY U 00aBe3e
nocnonasia. Joner 12. anpuna 1976 (BGBL 1 S. 965/ Federal Law Gazette I, page 965).
Amanamanu: 1997-02-24 (DEU-1997-L-46357), 2015-07-17 (DEU-2015-L-101578) —
3akoHOM 0 yHampehemy mpomMoIyje 1 MpeBeHInje 3apaBiba. http://www.gesetze-im-internet.
de/jarbschg/

30 Kinderarbeitsschutzverordnung (KindArbSchV) vom 23. Juni 1998 (BGBI. I S. 1508/
Cagesnu ciryx0enn muct I, crp. 1508) — IIpaBuiHuK 0 3amTuTH of pana aeue, http://www.
gesetze-im-internet.de/kindarbschv/

31 Berufsbildungsgesetz (BBiG) of 23 March 2005(Federal Law Gazette [BGBI.], Part I,
p. 931)

32 Ileo Tekct Komexca moxe ce Bunetu Ha: Code du travail Version consolidée au 21 février
2020, https://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006072050 u
Ha agpecu MOP: https://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p_ isn=60878
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VY Xpsarckoj obmact aeumjer pana ypebyjy: Vemas Penyonuxe
Xpsamcke, u3 1990,% 3axon o pady (3P), n3 2014,* 3akon o 3awumumu na paoy,
u3 2014,% 3axon o cmpyrkosrnom obpazosary, u3 2009,°¢ 3axon o muposunckom
ocueypary, w3 2013, [Ipasurnux o nociosuma Ha KOjuma ManobemHuK
Modice paoumu u 0 AKMUeHOCMUMA y Kojuma cmuje cyojerosamu, uz 2010,
IIpasunnuk 0 nocroeuma Ha Kojuma ce He cMuje 3anoCcIumu MaiobemHux,
u3 2010,%° Ilpasunnux o Hauumy opeanuzupara uzeohersa nacmage y
cmpyroenum wkonrama, u3 2009,* Ilpasunnuk 0 MUHUMATHUM YEjemuma
3a yeosope o naykosary, nz 2014.4' Takohe, y npaBHu mopemak Xpparcke,
npemMa 4. 2. 3aKoHa O pajay, AUPEKTHO je nHKopropupaHa Jupektusa EY
Op. 94/33 E3 o0 3amuTuTH MIIaAMX Ha pajay, Te ce CBE BeHe oapende cMarpajy
JIeJIOM TIPaBHOT mopeTka Xpsatcke. M3BecHe oapende cagpke u: 3akoH o
empanyuma, w3 2011,* Kasunenu saxon, w3 2011,% 3akon o o6pmy, uz 2013,*
u 3axon o ononmepcmay, u3 2007. ronune.*

[Iponucu y CnoBeHUjU 0 IeurjeM paxy caapxaHu cy y cieaehum
IokyMeHTHMa: Yemae Penyonuxe Cnosenuje (Ustavo Republike Sloveni-
Jje), u3 1991. rogune,*® 3axon o paonum oonocuma (Zakon o delovnih raz-
merjih - 3P), w3 2013, Kpusuunu 3axonux (Kazenski zakonik), n3z 2008,*
3akon o uncnexyuju paoa (Zakon o inspekciji dela), u3z 2014, 3axon o
npoghecuoHanHoM u cmyuHom oopazosary (Zakon o poklicnem in strokovnem
izobrazevanju), 3 1996,%° 3axon o 6ezbeonocmu u 30pasmy na pady (Zakon

33 Hapoane HoBHHe, Op. 56/90, 135/97, 08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10,
05/14.

34 Hapoxne HoBuHE, Op. 93/14, 127/17, 98/19.

35 Haponne HoBuHe Op. 71/2014, 118/2014.

36 Hapoane nosure 6p. 30/09, 24/10, 22/13, 25/18.

37 Haponue HoBune 6p. 157/13, 151/14, 33/15,93/15, 120/16, 18/18, 62/18, 115/18, 102/19.
38 Hapoane HoBHHE, Op. 62/2010, 94/2014.

39 Hapoane HoBHHE, Op. 62/2010, 59/2013 u 93/2014.

40 Hapoane noBune 140/2009.

41 Hapoxane HoBHHE, 63/2014, 80/2018.

42 Haponne nosune, 0p. 130/2011, 74/2013. 3akonoM ce ypelyje mpaBa ManoaeTHUKA —
JKPTBE TProBUHE JbyauMa (Wi. 67. ¢T. 2. u 3, wi. 66. cT. 1. mum. 70. cT. 2.).

43 Hapoane HoBune O0p. 125/11, 144/12, 56/15, 61/15, 101/17, 118/18, 126/19.

44 Hapoane Hosune, 6p. 143/13.

45 Tlpema un. 12. m un. 13. 3aKoH IITHTH MAaJOJNETHE BOJIOHTEpE M MpeaBuha CKiiamame
YroBopa O BOJOHTHpAaky MaJIOJIETHUX BOJIOHTEpA CAMO Y3 IMHCaHy CarlacHOCT JETETOBOT
3aKOHCKOT 3acTynHuKa. Haponne HoBune, 6p. 58/2007, 22/2013.

46 Uradni list RS, §t. 33/91, 42/97, 66/00, 24/03, 69/04, 68/06,47/13, 75/16.

47 Uradni list RS, §t. 21/13, 78/13, 47/15, 33/16, 52/16, 15/17, 22/19.

48 Uradni list RS, §t. 55/08, 66/08, 39/09, 91/11, 50/12, 54/15, 6/16, 38/16.

49 Uradni list RS, §t. 19/14, 55/17.

50 Uradni list RS, §t. 12/1996.
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o varnosti in zdravju pri delu), uz 1999 Ilpasunnuk o uszoasarsy dozeoine
3a pao deye, maahe 00 15 coouna (Pravilnik o izdaji dovoljenj za delo
otrok, mlajsih od 15 let), u3 2018, [Ipasunnux o 3awmumu 30pasésa Ha
paoy deye, adorecyenama u maaoux (Pravilnik o varovanju zdravja pri delu
otrok, mladostnikov in mladih oseb), w3 2015,% [Ipasuinux o npesenmuenum
30pascmeenum npezneduma sanocnenux (Pravilnik o preventivnih zdravstve-
nih pregledih delavcev), u3 2002.>* Y npaBuu nopenax CiioBeHuje, mpema ui.
1. 3akoHa 0 palHUM OIHOCHUMa, TUPEKTHO je HKoprnopupaHa Jlupekrusa EY
Op. 94/33 E3. V cTBapwu, TO je Ha HEKM HAYMH YUYHU-EHO y CBUM 3eMJbama EY
jep je TO yCIIOB 4JIaHCTBA.

WHTepecaHTHO je Oa Cy ce y MOjeJUHUM pPa3BHjEHUM EBPOICKUM
3eMJbaMa MOYeNd JOHOCUTH M 3aKOHU CAd HAOHAYUOHATIHUM OejCmBOM.
Pasnor je HeraTUBHM yTHLIA] MYJITHHALMOHAIHUX KOMIIAaHH]ja Ha YCIIOBE paja.
Henyjyhu y cupomaniaum 3emMipamMa, OBaKBe KOMIIAHU]E, YHjH Cy BIACHUIU
HEPEeTKO Yy CTBAapu M3 OoraTux — eBporckux 3emasba U CAJl, monctuuy
eKcIIoaTalujy M HexyMaHe oOJHMKe paja CBUX pagHUKa, ma u geue. [a
OM cripeunsie TakBY MPaKCy O CTpaHE CBOjUX NMPUBPEAHUX cyOjekaTa u
MOCJIO/IABAlIIa, TI0jeIUHE 3eMJbE CY JIOHEIIE CIICIMjallHe 3aKOHE, KOjU 3a0pamyjy
HEETHYKO MOCTyNamke BbUXOBUX Mpeay3ehia Koja yinaxy y HHOCTpaHCTBY. Tako
je unp. bpuranuja, 2015. ronune ycBojuna - 3aKon 0 MOOepHOM PONCMEY
(Modern Slavery Act - 2015), ®pannycka - 3axon op. 2017-399 o oyacnocmu
Kopnopamugne 0yOHOCmU MAMUYHUX KOMIAHUJA U KOMRAHUja Hapy4Yuiaya
(Loi n° 2017-399 du 27 mars 2017 relative au devoir de vigilance des so-
ciétés meres et des entreprises donneuses d’ordre), uz 2017, Xonannuja -
3axon o oyacnoj opusu 3a deuuju pad (Child Labour Due Diligence Law
- 2019). Ilpumepa paau, ppaHIyCKH 3aKOH yCIOCTaBJba MPaBHY 00aBe3y
MaTHYHHUX KOMIIAaHHja J]a YCTaHOBE U CIIpeue IITETHE yTHIaje Ha JbyJICKa
MpaBa U )KUBOTHY CPEIMHY KOjH Cy MOCIEeUIa CONICTBEHUX AKTUBHOCTH UIIH
AKTHBHOCTH KOMIIaHH]ja KOj€ KOHTPOJIUIILY, Ka0 M BbUXOBUX KOOIepaHaTa 1
nob6asibada. OBa o0aBe3a THYE c€ U HEJIETATHOT PaIHOT aHTa)KOBakba U paHe
eKcIIIoaTaIyje yornmTe u moceono neue.” Ciudne oapende uMajy U 3aKOHU
Xonannuje u Benuku bpuranuje.

51 Uradni list RS, §t. 56/1999.

52 Ministrica za zdravlje, dne 5. aprila 2018, EVA 2018-2611-0013.

53 Ministrica za zdravlje, dne 24. junija 2015, EVA 2015-2611-0033.

54 Uradni list RS, §t. 87/2002.

55 Bunetu: French Corporate Duty Of Vigilance Law - Frequently Asked Questions,
European Coalition for Corporate Justice, Brussels, Belgium, 23 February 2017, https:/
corporatejustice.org/news/405-french-corporate-duty-of-vigilance-law-frequently-asked-
questions; The Netherlands passes historic child labour due diligence bill, ICI - International
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Hamra 3emJpa je Takohe ycBojuiIa HOPME O 3aLITHTH JCLE, OAHOCHO
MaJIOJIeTHHKA y Be3u ca pagoMm. OHe cy cajapkaHe y 3aKOHY O pany,>
[IpaBuIHUKY O IPEBEHTHBHUM Mepama 3a Oe30e1aH 1 31paB paa Milaaux,’’
Vpenbu o yTBphrBarby OMacHOT paja 3a aeiy.” Ao ce mocMarpa y OIHOCY Ha
YHOpEIHY perysaTuBy, y3 MHOTe 100pe cTpaHe, Hallle 3aKOHOAABCTBO Y OBOj
oOmactu nMa u opelere HepocTaTke, OJHOCHO Mpa3HuHe. OHe OU ce MoTIIe
YCIIEIIHO MOIMYHUTH [TPUMEPUMa U3 PEryJaTUBe OBJIc HABEICHUX 3eMasba.>’

I[NomTo HaM TPOCTOP HE J103BOJbABA, U3JIOKUNEMO caMO HEKe TPUMEpe
U3 IOMEHYTUX HallMoHaIHUX nponwuca.®’ Hajpaxxuuje Teme Koje cy oopahene
y HaBEACHHMM IPONHUCHMa Cy: IojaM AeTeTa (y BE3H ca paaoMm), obasese
MOCJIOAABIIA, YJIOra POANTEIbA, 3aIUTUTA JICLe Y TOTJIeAY yciIoBa paaa (paiHo
BpeMe, OAMOPH, HORHU pan), JaKu MOCIOBA U MOTYhHOCT paja Ha TUM
MOCJIOBMMA, 3aILTUTA y BE3HU Ca OIIACHUM IOCJIOBUMA, IPEBEHTUBHE U APYyTE
Mepe 3a 3aIUTUTY MaJIOJICTHUX PaJHHUKA U Jielie Ha pajly, MOI'YhHOCT 1 3a1THTa
Jiene Ko paja y MOPOAMIM, HOPOJUYHOM JOMahMHCTY M HOPOOUYHUM
npenysehuma, caHKIMje, THCTUTYIIMOHAHA ITOJPLIKA 3aIITUTH JICLe Ha PaLy.

LenokymnHa perynaruBa y oBoj o01acTy MOYMBa Ha nojMYy Oemema,
KOjU c€ y 3aKOHOJABCTBY IPUKA3aHUX 3eMajba pasJiaxe y IpyIe U MOArpyIe
(MayoleTHULM, MJaau, Miajae ocobe,’’ eMaHIMIOBAaHW MaJIOJCTHHIIH,
HECMaHIIMIIOBAHU MAJIOJNCTHHUIIN),” Y 3aBUCHOCTH OJI y3pacTa M LUJba

Cocoa Initiative Foundation, 29 May 2019, https://cocoainitiative.org/news-media-post/the-
netherlands-passes-historic-child-labour-due-diligence-bill/

56 Cuyx0enn rmacauk PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 74/2014, 13/2017,
113/2017, 95/2018.

57 Cu. mmacnuk PC, 6p. 102/2016 ox 20. nenem6pa 2016.

58 Cu. mmacnuk PC, 6p. 53/2017.

59 O Tome Bumeru Hup. Bume: I1. JoBanoBmwh, Ynopeouwa anaruza sawmume deye ma
paoy/zawmuma Oeye 00 Oeuujez paoa y 3akoHooascmsy Renyonuxe Cpbuje o pady 3a
3axKonooascmeom ooabpanux zemana, MAII’'16 Ilpojexam, MelyHaponHe opraHu3zammje
pana, 2020.

60 Jerasmuuje Bugetu y: C. JamapeBuh, [lpuxaz 3axonodascmea ooabpanux 3emasbd
Esponcke ynuje o 3auumumu deye na pady u sawmumu oeye 00 Oeuujee paod, YKmyyyjyhu
Hajeope ghopme paoa, MAII'16 [Ipojexam, Mehynapoane opranuzamyje pazia.

61 Hnp. npema Hemauxom mpaBy - gete je oco0a Koja jour Huje HaBpiuwia 15 roguna. Miaga
ocoba je nuie koje Ma HajMame 15 roxmHa, anmu jomr Huje HaBpwio 18 roguHa. CindHO
OBOME, y HalleM 3akOHYy O paxy ce NOMHbY Jjuya miaha 00 18 eoouna (Ko# 3aCHHBAba
pazmHOT OJHOCA), a OCTOje U OApende O 3awmumu oMIaduHe W 3anocieHux mialhux oo 18
200UHA y BE3M ca PAZOM y PAJITHOM OJHOCY

62 Hmp. Ayctpujcku rpal)aHCKH 3aKOHUK pa3iuKyje TP rpyIie MajToJleTHUKA:

- JIMIA UCTIOJ] ceJlaM rojinHa (JIerna)

- JMIAa O OcaM TOJIMHA JI0 KHXOBOI MEeTHaecTor poheHnaHa (HeeMaHIMIIOBAHU
MAaJIOJICTHUIIH ),

- JUIa Of TMeTHaecTe roguHe 10 18 poleHmaHa (eMaHIMIIOBAaHW MAaJIOJETHHIIH).
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perynaruse.® Ilojenune 3emsbe (Hmp. XpBarcka u CioBeHuja) 0a3udHO
nosiase o KoHuenra gerera y KoHBeHIMjH 0 ipaBuMa aeteTa,’ ainu yHyTap
Te TpyIe UIIaK MpaBe pa3jiMKe y 3aBUCHOCTH oA y3pacta (15 ronuna, 13
TO/IMHA), [1a JIU CY Ha ILIKOJIOBakby, Ha AyaJIHOM 00pa30oBarby Ui paje yHyTap
nopoauue. JIpyre 3emibe Ipike ce MpuMapHO Kareropusauuje u3 Jupexrrse
94/33,%5 anu uMajy HU3 CHEUUjaJIHUX ofipenada y 3aBHCHOCTH O]l y3pacTa
(anp. y @paHiycKoj IOCTOjU peryiaTuBa Koja ce 4ak OAHOCH Ha Oebe Koje
Y4YECTBYJY Y CHUMamy pekiama, puimMoBa u ci),’® mospa pajaa (y HOpoauly,
KOJI [10CJI01aBLa, HOPOANYHUM (pupMama, y IIKoiaMa 3a 00yKy, Ha IIPAKCH).

VYrnaBHOM, y 3aBUCHOCTH O] ,,[IOABPCTE AeTeTa™ nmpeasuba ce HU3
3aIITUTHUX HOPMH KOj€ MOTY OUTH M3y3€THO AeTaJbHE M M3HHMjaHCHUPAHE
(mapounTo y Aycrpujckom, @panmyckom 1 Hemaukom 3aKOHOJaBCTBY).
NnycrpoBahemo oBo HOpMama y AycTpuju o onacrom pady (hazardous work).

Jleuna y cmucny 3akon o 3anowiwasarsy deye u omaadune (ckpaheHo
3310), Mory aa paze camo U3y3€THO M MOJ] yCJIOBUMA Ja UM HHje YTPOKEHO
31paBibe, GU3NYKU U MEHTAJIHU pa3Boj Wik Mopasl. CXOIHO TOMe, Aeuu
YOIIITE HHUjE 103BOJHEHO Ja 00aBjbajy ONacHe paJioBe, 0K je 00aBJbambe
TaKBHX II0CJIOBA OJ] CTPaHE a/10JIeClieHaTa CTPOro PeryanucaHo.

Pan je 3a0pameH ako ce paaM ca ONacCHUM MarepujaMa Koju
MPEICTaBIbajy OMACHOCT 10 3ApaBJbe ajoiiecueHara. To HUje ciryyaj ako ce
peMa MUILJBEbY JIeKapa CTPYUHOT 3a Ty 00J1acT, Ha pay He MOXE OUEKHUBATH
omreheme 3apaBiba MK aKO CE ONIACHE MaTepHje KOPUCTE HAa TAKAB HAUMH /1
HE MOTy Jia JIOCTIejy Y PaJHHU IPOCTOP TOKOM HOPMaJIHE paJiHe MPOLEAype.

EMaHINIIOBaHN MAJIOJNICTHUIIM MOTY CaMOCTAJIHO J1a 3aKJby4yjy IPpaBHE MOCIIOBE U Jia u3Mehy
OCTaJIOr CaMOCTaJHO OJUTy4yjy O 3alollbaBamy (Ja 3aKjbyde YroBop o pamy — wi. 1151
AycTpujckor rpaljaHCKOT 3aKOHUKA).

63 VYmopenutn, I1. JoBanosuh, Ynopeona ananusa, op. cit, ctp. 1.

64 Ilpema un. 1 Te KOHBEHIIHM]je, AeTe je 0coda Koja jolI HHje HamyHuIa 18 roguHa.

65 3a pasnuky on Konsenuuje, oae je mete imue 10 15 roauHa.

66 YV ®paHIyCcKoj ce HIIp. MPaBHO INTHTE Jela Pa3MTHYUTHX y3pacTa, pa3HUM HOpMama —
HIp. oceOHe HOpME Cy 3a Jelly O TPU Mecena 10 TPU TOIUHEe, 3aTHM of 3-6 roanHa H
Tako Hajasbe. IIOMTO MMa MHOTO JeTasba, WIYCTpaluje paJd HaBOJMMO CaMoO jelaH 4IaH.
[pema un. 7124-27 Koxmekca o palny, 3anonubaBame JAeTeTa Miaher of mecT rognHa Koje
ce 0aBM MaHEKEHCTBOM MOXKe ce OJOOpHTH camo 3a cieneha pazmobspa: “1) MakcuManHo
TTHEBHO Tpajame: (a) JemaH cart, o] 4era HajBHUIIIE [T0JIa caTta MOXKe OUTH HENPEKUIHO JIOK JAeTe
HE HaBpIIM TpU roauHe; (0) 1Ba cata, 01 KOjUX HETPEKUIHO HE AYKe Of JeJHOT cara, y J00H
Ol TPH [0 WIECT TOMHA; 2) MaKCUMAaJHO HEIEJbHO Tpajame: (a) jemaH car, 10 HaBPIICHHUX
nrect meceny; (0) ABa cara, Of MECT MECEIH IO TPH roxuHe; (1) TPH caTa, O TPH O IIECT
ronuHa.” Y cexropy 3abase, HohHH pan aene miale o 16 rogrHa Moke OUTH J03BOJHEH CaMO
1o norohu. Cpa3mepHo y3pacty, cBe A0 18 roanHa, MpOMHMCaHHU Cy CIMYHH OnroBapajyhu
YCJIOBH, C THM Jia C€ JI03BOJEHO Tpajare PaJHOr BpeMEHa MOCTENeHO MpojykaBa (Uil
R.7124-29, 7124-30 KP).
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Onucanu onacHM paJHH MaTrepujain HaBeaeHu cy y wi. 3. 33/10-Reg (ty
crajiajy CyncTaHLe Koje Cy akyTHO TOKCUYHE, KOPO3UBHE MK HpUTUpajyhe 3a
KOXY, 030MJbHO LITETHE WM HPUTHPAjyhe 3a 04, UPUTHPA]y PECIUPATOPHH
TPAKT MIIU KOXKY, KAHIIEPOT'€HE Cy MJIM TOKCHYHE 3a PEPOAYKTUBHY MOh; Kao
U paj KOju YKJbyuyje ynoTpeOy 3amajbuBUX racoBa, 3alajbUBHX aepocoa,
3amajbUBUX TEYHOCTH, MUPOGOPHUX TEUYHOCTH, MUPOGOPHUX UBPCTUX
TEYHOCTH, OKCHJALMOHUX TEYHOCTH, OKCUIALMOHUX YBPCTUX MaTepuja
WJIM CYTICTaHIIM MJIM CMeca Koje y HOJUpY ca BoaoM ociobalajy 3amasbuBe
racose).”” Hayasee, 3a0pameH je paj Koju Ipesasu olacaH HUBO BHOpaluja
M3JI0KEHOCTH Ha paay. OBo yKJbydyje pall ca eJeKTPOMarHeTHUM I0JbUMa
niu ogpehenom sacepckom orpemoM (wi. 4. 33/10-Reg).

3a0pareH je U CBaKH paJl KOju IPeBa3uIa3d MCHTAIHY WIH GU3UUKY
CHOCOOHOCT ajonecueHata (Mogu3ame, oAy upame, CIyIITakbe, Iypambe,
MOBJIAUCH:E, HOLICHE, OKPETarbEe U APYTH IPEBO3 TEPETa ca Uil 0e3 moMarara,
aKo je MpU TOME MOCTOjU TakBO onrepeheme Tena Koje je He3ApaBo 3a
aJI0JIECLICHTE, paJl Ie TEJO J10Ja31 Y KOHTAKT ca BEJIMKUM BpyhrHaMa min
xJagHohom).%

HcTto Tako, HEZO3BOJbEH je paj ca PajHOM OINPEMOM IOBE3aHOM
ca oapehenum pusukom oj nospena.” Ty crmama HIIp. pan ca ajJaTuma 3a
IpoOlJbeme, ceueme, yoaname, XBaTambe Wi MoBiadewme. Pax ca TakBuMm
aJjaTHMa JI03BOJBEH je caMo aKo cy nocrojehu pusuuu ox Hecpehe ¢ pagHom
OIPEeMOM HeyTpalrcaHu oarosapajyhum mepama.

VY ocHoBH, ynoTpe0a HEKMX BpCTa pajHEe ONpeMe J03BOJbEHA je O
oxnrosapajyhum ycnoBuma. YnorpeOa ornacHe ompeMe JierajHa je ako je
UCITYH-CH jeJJaH MJIM BUILIE ycJIoBa HaBeJeHUX o A — @ y Ypenbu koja mpatu
3aKOH 0 3aloLJbaBmby Jele U OMIIaauHe:

A. Kopuntheme je 1o3BosbeHo nocine 18 mecenn o0yke.

b. Ynorpe0a je 103BoJbEHA Y3 AaBamkbe HHCTPYKIMja O ONIACHOCTHMA
Kao JIeo HaCTaBe y CTPY4YHHMM IIKOJIaMa rocie 12 Mecemm.

L. YoTpeba je mo3BoJbeHA CaMO IO HAJI30POM.
J1. Ynorpe0Oa je 103B0JbeHA HAKOH 12 Meceln o0yKe.

67 Cpahenuna ,,33/10-Reg™ ognocu ce Ha Behn Opoj mpaBWIIHHKA U ypenada Koje mpate
rope MOMEHYTH 3aKOH.

68 Ui 5 33/10-Reg.

69 . 6.33/10-Reg,

70 Chmcak OBHX yCIIOBa IIPATH KOHKPETHO HaOpajame paJHUX MaTepHjajia KOji Cy y OCHOBH
3a0parmeHH 3a cBaku 00mK pana on A-I. Ilopen marepujana cioBa y 3arpagaMa O3Ha4daBajy
YCIJIOBE MOJ] KOjUMa Cy OHU U3Y3€THO J1I03BOJHEHH.

17



Cenao Jawapesuh, 3awmuma oeye y gesu
c paoom y EY, cmp. 5-26, XX1V (2/2020)

E. Ynorpe0a je 1o3BoJbeHA 32 a0JICCIEHTE KOjU UMajy HajMame 17
rOAMHA.

®. YroTpeba je 103BOJbEHA 3a aJ0JECIIEHTE KOjU NMajy HajMame 16
ro/luHAa.

I Ymotpeba je no3BosbeHA HaKOH 24 Mecera 00yKe.

JleTasbHO ce HABOJH U OIpPeMa KOja je Y OCHOBH 3a0pameHa (OTHOCHO
no3BosbeHa).”! To ¢y HIIp. mojeanHe (HE CBE): TeCTepe, MalllnHE 3a OpyIIerhe,
TJIOANTUIE U JIP.

Iopen Tora, y AycTpHju Cy y OCHOBHU 3a0parmbeHH CTPECHU U OMAaCHU
pazoBU WIIM PaJHH TPOIECH,” KOjU Cy JAeTaJbHO MPOMHUCAaHU mparehoM
perynatuBoM (y3 HM3y3€THO BEJIMKH OpOj BapHjaHTH IOCIOBa KoOje Cy
JI03BOJbCHE WIIN 3a0pameHe y 3aBUCHOCTH OJI TEXHUYKHX KapaKTePUCTHKA,
00yKe U y3para).

I[Mpe noueTka paja, aJoNECIEHTH C€ MOPajy YIIO3HATH Ca ONaCHOCTUMA
Ha PaJHOM MECTY U C MPEAY3eTUM Mepama 3a ClipeyaBame THX OMAaCHOCTH,
Kao U MOCTYIIMMA 3a 3aIITUTY ¥ BHXOBOM yrorpebom. 3a nuna miaha o
15 roguHa 0 TOMEe MOpajy Ja OyJy 00aBelITeHN M 3aKOHCKH CTapaTelbH.
Jy’»KHOCT TOCJIOIaBIa je W Jia aJoJeCieHTa YIIYyTH Ipe MpBe yrnorpebde
MalllMHa, KaJa pajJe ca racoBUMa, XeMUKaJHjama WiIH APYTUM pagHUuM
MaTepI/IjaHI/IMa IOTETHUM I10 3APaBJbC UJIKM KO/ pala Ha OMACHHUM paJHUM
MectuMa. Takole, MOTpeOHO je a uX yIO03Hajy ca THME KaKBO je MOHAIIabhe
HEOITXOTHO MPHJIMKOM 00aBJbama TaKBUX MOCIOBA, O mocTojehum Mepama
Y CpeICTBMMA 3alITHTE U HAUWHY pyKoBama cpeacteuma (ui. 24. 33/10).

V Hamiem npaBy HUCY 3aCTyIJbeHE 1BE OUTHE 00JIACTH Kajia ce paju O
pany nene. To je 103BOJBEHU ,,JTaKH paja™ ¥ pajly HOPOIUIHOM JoMahuHCTBY.
VY cknany ca JlupexruBom 94/33 cBe 3emibe unanuie EY ypenuie cy oBaj Bua
pazna. OH je ¥ KO/l Hac TPaJAUI[MOHAIHO 3aCTYIIJbeH (Pajl y MO30PHUIIITY, CIIOPTY,
KyJITypHUM MaHu(ecTanujama, paJi y noJborpuBpeIHOM JOMahMHCTBY), aJlH
je HeperyJucaH.

Kao mro cmo Bujenu, npema Jlupextusu zaku pao (light work) je
JI03BOJBEH I10J] YCIIOBOM Jia je nere oapehenor yspacra (13 wiu 14 ronuna),
Jla paJl HHje omacaH, MTeTaH | He yrpoXKaBa IIKOJIOBamke. Y MPOyYaBaHUM
3eMJbaMa EY oBH panioBu ce perynuury ,,ipeKo MojeJuHauYHOT HaOpajama
AKTHBHOCTH KOj€ CE€ CMaTpajy JIaKuM NOCioM - UCTIOPyKa HOBHHA, JTaKU
paj y KaHIeJapuju, IPoJaBHULIM, JOMahUHCTBY, OAIITOBAHCKH MOCJIOBH,

71 TIlpaBunHUIM cajpKe NeTajbHy JHCTY 3a0pameHUX MO0CIO0Ba, OXHOCHO IOJ KOjUM
ycnoBuma o A-I' (koju cy rope HaBeIeHM) Cy MCTH TaKBU MOCIOBH 103BOJbH. [Ipumnkom
BUXOBOT HaOpajama, y 3arpajid ce HaBOZE YCIIOBH - o1l A-I, KaJia Cy TH IMOCIIOBU JJO3BOJbEHHU.
72 Yn. 7.3340-Reg.
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KYIIOBMHA U I0CTaBAa HAMUPHUIIA, KPaTKOTpajHO oOpahuBame 3eMibe, paja Ha
HEKOMEPLHjaJIHUM aKTUBHOCTHMA MPH yIpyXKemuMma rpahana, CllopTCKUM
opranmuzanujama, npkBama (Hemauka, CinoBeHuja); T€ IPEeKO HEraTHUBHOT
onpehema — ,,HUje JaKU paj] OHAj paJ KOjU MpeKopadyje HUBO pPalHE
CHOCOOHOCTH KOjH Ce O4eKyje off AeTeTa’ (AycTpHja); 10 TOra Ja TO IUTambe,
kao u 'y Cpouju, Huje perynucano (Xpsarcka).

Ilopen y3pacra, orpanuyaBa ce U pajHO BpeMe Ha ,J1akoM pany* (7
caTH JHEBHO U 35 HEAEJHHO) M TPaKM CarjacHOCT 3aKOHCKOT 3aCTyITHHKA
3a 00aBJbar-€ OBaKBHX II0OCIIOBA, U 10 MPaBUIIY MHCIEKTOpa pana. MHaue,
HMHCIEKLIHMja pajaa je ciayx0a Koja ce jaBjba y CBUM 3eMJbaMa KOj€ CMO
IPOYUYMIIM U IPUMAPHO je HaJJIeKHa 3a oo0paBame pajga u 3adpaHy paja:
Jielle MCIOJ y3pacTa 3a 3allolljbaBarbe, 0J00paBama JIAKOT pajaa, pajua y
noponuyHoM JgoMahuHCTy, yuemrha y My3MUKHM, CHEHCKHM M APYTHUM
npeacTaBaMa, J03BOJbEHOT pajia Ha MOjeJUHUM ONACHUM I0CIOBUMa, pajia
HONy, IPEeKOBPEMEHOT pajia UTA.

AyCcTpHjCcKO 3aKOHOIABCTBO je Uy TOM Ioriiey coOGUCTULUPAHO, Te
pasnukyje u nmoceOHO ypehyje Tpu rpyne jgakux nociosa: 1) jaka nmomoh,
2) narane obaBe3e y nomahunctBy u 3) naku pan. [Ipsa Bpcra pana ce He
perynuuie (MOTPeOHO je caMo Jia HUje IITETHA), aKO jeé TaKBa MOMON KpaTKor
Tpajama, NpUpoAa pajia HE OAroBapa yCIy3H KOjy NpyKajy 3arloCiceHH,
YUYEHUIM Ha paxy WM goMahul pagHUIM, Aela HUCY U3JI0KEHA PU3HKY Off
Hecpeha M HUje UM YTPOXKEHO (U3MYKO U MEHTAJHO 3[paBJjbe, Pa3Boj WIH
mopai (4. 1. 3310). Apyru obnuk anraxoBama (Jlake o6aBese y JomahnHCTBY)
MOXe J1a crajia y (HeA03B0JbEHH) JCUjH paj aKo je IITETaH U ONacaH U OMeTa
obpazoBame. Tpehn o0nuKk naraHor paja crnaja y IpUXBaTJbUBH JEUUjU
pax. Tepmun JJaku paj neduHICaH je HETaTUBHO: paJl Ce HE cMaTpa JaKUM
pajzioM aKo MpeKopayy HUBO PaHE CIIOCOOHOCTH KOja Ce 0YEKyje Of1 IeTeTa.
ITpu ToMe ce y3umajy y 003up HeroBa/mbeHa CTapoCT U JIMYHA PA3BHjEHOCT
(w1. 5a. 33/10).

Jena xoja cy HamyHuIa 13 ronrHa MOTY ce aHTa)KOBaTH BaH PaJHOT
BpeMeHa npeaBuleHor 3a noxahame MIKOoJIe 3a JIAKH paj] camo y cienehum
CllyyajeBUMa:

* aKo paze y npenysehnma y Kojuma Ccy 3arocjeHH caMO YJIaHOBH

MOPOJIMLIC BIACHUKA,
*  aKo pajie y npuBaTHOM J0MahUHCTBY,

73 Tlpeysero us I1. JoBanosuh, Ynopeona ananusa, op. cit, ctp. 5. Unage, y XpBarckoj cy,
KaJia ce pajiy 0 0BOj IPYITH MOCTIOBA, PETYIHCAHU Cy OOIHIN aHTa)KOBamba Jiele y onpeheHnm
obmactuma ((humM, CIeHCKa J1esa U Ap), O YCIIOBOM JIa TH ITOCJIOBU HE YIPOXKaBajy 31paBJibe,
CHTI'YPHOCT, MOpPaJI, LIKOJIOBAHE MIIH PA3BOj.
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*  00aBJbajy MOCJIOBE JIAKIIE JOCTABE, Pajie Ha CIIOPTCKUM TEPECHUMA
U UTpAJIMILTHMAa, 0aBe ce CKyTJbameM [Beha, Tpasa, IJbHBa U Boha,
Ka0 M aKTUBHOCTHMA €KBHBAJICTHUM OBHUMA.

U oBakaB J1aKu paj A03BOJBEH j€ CaMo:

*  aKo HHUje YTpOXKeHO (PU3UYKO UITH MEHTAIHO 31PaBJbe, Pa3B0j MIIH
MopaJl Jielie, HUTU Cy U3JI0KEHa PU3HUKY OJ Hecpeha M ITeTHOr
yTHLaja TOILIOTE, XJjagHohe, Bilare, MITETHUX MaTepuja WU
3pauema, IpalluHe, racoBa Hild mape,

* paxaHe oMeTa Jeny y noxahamy mkose u y MoryhHocTu z1a mpare
LIKOJICKE YacoBe M HUCY OHeMoryheHa y WM3BpILIaBamy CBOJUX
BEPCKHUX 00aBe3a,

*  paj He Tpaje BUILE O JIBA CaTa y TOKY HIKOJICKMX JJaHa U AaHa Kaja
HeMa LIKoJie (Tpy YeMy yKyTaH Opoj caT nocBeheHuX IKOJICKIM
YacoBHMa M JIAKOM pajy HE CME HM Y KojeM ciyuajy aa npehe 7
CaTH JHEBHO).

Hemauku llpasunnux o 3awmumu deye Ha pady, IOpel TOTa IITO
Habpaja Koju Cy CBe TO MpHMepa pajiu Jaku MocaoBu, y uit. 2 (2) mpenusupa
KOje aKTUBHOCTH HHCY JIaKe M CTOTa HHUCY IOTOJHE 3a Jeny crapujy ox 13
roguna. To cy cinenehu nocnosu:

* KOjU YKJBYUyjy PYYHO DPYKOBam€ TEpEeTHMa KOjU PEIOBHO
npenase MaKCUMaJIHy TEKHUHY TepeTa of 7,5 KI' WM IOBPEMEHO
MakcuMaliHy macy of 10 kr,

*  u3a3uBajy (pusmuko onrepeheme 300r HEMOBOJLHOT JIPIKamba,

*  YKJbYUyjy pu3uke of Hecpeha, moceOHO 300r paja ca MalIMHaMa
u Opure o JKUBOTHHAMA.

VY ®paniyckoj ce mpaBu pa3iuKa KoJ JIAKUX I0CJIOBa y TOIJIEAY
y3pacra. 3a ogpeheHe — Jake MmocioBe, MOTY CE 3alOCIUTH JULA HCIION
y3pacTta o 16 ronuHa, Tako LITO je J03BOJHEHO:

*  3aN0lLJbaBabe JICle Y CEKTOprUMa 3a0aBe M CEKTOPY MOJE JIMLA

cTapocTH of 3 Mecena;”

74 To cy, npema un. 2. cT. | rope HaBeAeHOr NpaBWIHHMKA cieachum obOmumm paga: 1.
HCTOpyKa HOBHHA, YaCONHCa, PEKIAMHUX JINCTOBA M pEKIaMHHX Opomrypa, 2. kox kyhe
U Y TOJBONPUBPEIHUM JOMAaMHCTBMMAa MOTY MM ce MOBEpUTH Jomahu M GalToBaHCKH
MOCIIOBH, JIOCTaBa, Opura o KyNHUM JbyOMMIMMa U KYIIOBHHA, OCUM KyIOBHHE AJIKOXOJHHX
nuha U AyBaHCKHMX IIPOM3BOJA, 3. Ha IMOJHONPUBPEIHMM Ta3IHMHCTBHMA MOTy ce OaBUTH
AaKTHBHOCTHMA Be3aHNM 3a OepOy 1 0OpaljuBarme 0Jba, CTaBIbakhEe y IPOMET MOJbOIIPUBPEIHUAX
MIPOM3BOZIA M CTOYHE XpaHe, 4. Mojelna JieTaka TOKOM CIIOPTCKUX MaHu(ecTanuja, 5. paa Ha
HEKOMEpLHjaIHIM aKTHBHOCTHMA U Jloral)ajuma Koje opraHusyjy IPKBE, BEPCKE 3ajeTHHMIIE,
yapyXema, KITyOOBH M TIOJIMTHYKE CTPAHKE, aKo je TakaB pax mpema wiady 5 (3) 3akoHa
JArbSchG nax u onrosapajyhu 3a mnane.*

75 Yn. L. 7124-1 u unanoBu koju ciene, u R. 7124-1 u napenuu unanosu KP.
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* JIaKW paJ y TOKY IIOJIOBHHE pacIlycTa 3a MiiaJie Koju umajy 14

roxuua;’®

*  JaKku pany npeaysehuma y Kkojuma Cy 3arocieHH jeINHO YIaHOBH

MOpPOJMILIE, IO/ HAA30pOM OLla MJIM MajKe MIJIM cTapaTesba, 0e3
003up 3a y3pact.”
Jlaku pag y ®@panmyckoj Mory aa oOBJbajy U yUCHHIH. YUCHUK
MO’Ke [I0/1 HAZA30POM J1a 00aBJba JIaKK paJl KOjH je 103BOJbEH MaJIOJICTHUIIMMA
Konekcom o pagy. Melytum, He cMe Ja MMa IPHUCTYN MallMHama U
MPOM3BOMMA KOjU Cy 3a0parmeHu 3a MaJIOJIETHHKE.

Pan y nopoouunom oomahuncmy y CpbOuju je taxolhe MOTHyHO
Heperyiaucan (CIMYHO je M y XpBaTCKOj), Majaa €BUJCHTHO ITOCTOjH.
3acTynJbEHOCT OBOr 00JIMKa pajia, MHA4e, YOIITE HUje 3a 3aHEMaphBabe.
[Tpumepa paau, npouemyje ce aa je TokoM 1998. ronune y CjenumeHuM
AwmepuukuM JIp>xkaBaMa OKO 2 MUJIOHA Jelie U mijaaux 1o 20 roguHa
JKMBOTA )KUBEIIO U paaniio Ha papmama.’® Mlako Ha MPBHU TOTIIE] HE JeTyje
PU3HMYHO, OBAaKaB PaJ KpHje HU3 OMACHOCTH, MOYEB O YECTO BEIMKHX
Haropa, U3JI0KCHOCTH XeMHUKalidjama (Kox TpeTupama ousba), Moryhnoctu
3apase WIH MOBpeJie Ol CTPAHE )KUBOTHHbA, PYKOBatba OMIACHUM ajlaTUMa U
NOJHONIPUBPEAHUM MamrHaMa. [Ipo0ieM je yecTo mITO ce OBakaB TPETHPA
Kao paJ u3BaH paJHOI 0OJHOCA, TE JHUIA KOja OpraHu3yjy OBaKaB paj HeMajy
HHUKaKBe 00aBe3e y MOorie/y 3alTuTe Ha paay (Hip. y XpBarckoj, i Ko Hac).”

[Ipema AyctpujujckoM 3aKOHY O 3amolljbaBamby Aele U MJIaguX,
YHOIIJbaBaE CONCTBEHE JIELIE HE CMaTpa ce 3J0YIOTPeOOM Jeyjer pajoM y
cmucity 3310, cBe JOK je TO Jlaku paj y AOMaMHCTBY KpaTKOT Tpajama. enn
cTapujoj ox 13 roguHa 103BOJBEHO j€ J1a paje y MPUBaTHOM JAOMahUHCTBY
WM Y TIOPOJUYHO] GUPMHU Y KOjOj CY 3aIIOCJICHH CamMoO YIAHOBU MTOPOAMIIE
BiacHMKa mpenyseha. Jlena Mopajy OMTH y CpoACTBY ca BIIaCHUKOM npeayseha

76 Yn.L.4153-3 KP.

77 Yn.L.4153-5KP.

78 Bupern Bume: H. JaneB Xomuep u ap, Yumbenuyu pusuxa u osmede djeye npu
obasmarsy nosmsonpuspeonux nocnosa y Ilosceuwko-crasonckoj scynanuju, Iaenuarp Lipoar.
2014;58:190-5, https://hrcak.srce.hr/142183, ctp. 191. Kao nobGap mpumep, y OBOM TEKCTy
(ctp. 193) ce nomumy: CesepHoamepuuke cmepruye 3a pad oeye y nomwonpuspeou (North
American Guidelines for Childrens Agricultural Tasks), auja je mpuMapHa cBpXa eIyKaiuja
0 CUTYpHOM 00aBJbamy MOJHONPHUBPENHUX MocioBa. O 0BOM pany BuaeTH Bulue: Practical
guide to ending child labour and protecting Young wokers in domestic work, International
Labour Organization (ILO), Geneva 2017.

79 Ilpema HameMm 3akoHy 0 0e30eIHOCTH W 3ApaBiby Ha pany - wi. 4. tad. 2. an. 1 (Co.
mracauk PC, 6p. 101/2005, 91/2015, 113/2017), nocnoun noMahmHCTBA MM Ta3IUHCTBA
Hemajy obaBe3e y Be3u ca 0e30eqHOIIYy M 3IpaBJbeM Ha pajay Kojeé MMajy IMOCIOAABIIH.
VYnopenuru I1. JoBanosuh, Ynopeona ananusa, op. cit, ctp. 8.
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1o Tpeher creneHa, 1a je y IuTamy MacTOpaK WM YCBOJEHO JIETE U J1a )KUBE ca
BJIACHUKOM Y UcTOM AomahuHcTBYy. Jlena Mory Aa paje jeAMHO aKo ce lHXOB
3aKOHCKH CTapaTesb ¢a TUME CIIOXKH.

Jeua crapuja ox 13 roquHa HeMajy IpaBo Jia 3aKJbyde Baxkehu o pany
JIOK He MocTany agonecueHTd. CXoIHO TOME, OBOj JICLIH je T03BOJbEHO /1A Pajie
y IOPOAWYHHUM IIpeay3ehnma, Masa ce TakaB paj] He 3aCHUBA y (POPMH paHOT
ofHOCa. Y CBaKOM CIyuajy, IedjH paJl MOXKe /1a Ce OJ[BHja caMO U3BaH BpEeMEHa
npeasuleHor 3a noxahame UIKoJIe U aKo MPeACTaBIba JIAKH U IIOBPEMEH paj.
VYkonuko cy neua crapuja of 17 rogusa, a pajae y NOpOJUYHUM pupMama,
MMajy MpaBo M Ha COLIUjaJIHO OCUTYPabe.

LlenokymnHa 3amTHTa ACLE Y BE3H ca PaJioM HE MOXKe 12 (QyHKIIHOHMIIIE
0e3 onrosapajyhe uncmumyyuonanne noopuixe. Ty Cy Haj3HaYajHUjE APKaBHE
ciry>x0e, aJlu ¥ HEeBJIaAMH CEKTOp MMa oapeleHor yTuiaja, unme ce ooezoelyje
oarosapajyhu Hag30p HUBHIIHOT IPYLITBA HAJl KBAJIUTETOM 3aIITUTE JACLE.
VY cnpoBol)ery MOTUTHKE U MEpa 3alITHTE JCLE Of] HeJIeTallHUX U IITEeTHUX
obnuka pana cpehy ce cinenehe HHCTUTYIMje U OpraHW: MUHUCTApCTBA,
WHCIIennja paja, oMOyacMaH (3alITUTHUK rpaljaHa Haie:kKaH 3a Jeny),
aJMUHHUCTPATUBHU Opranu (mpedeKT, ryBepHep OKpyTa, LIEHTap 3a COLHjaTHH
pal, opraHu ympase), KOMUcHje (KOoje IpoLemyjy CIocoOHOCT 3a paj,
LITETHOCT paja), MEAUIIMHA paja, HoceOHa Tena 3a Miazae (0100pH, CaBeTH,
KOMHTETH, IOBEPEHUILTBA 32 MJIAZE), CyIOBH.

Kipyuny ynory kana je opranusanuja ¥ CpoBOheme LEIOKYITHOT
CHCTEMa y NMUTakby MMajy MHHUCTApCTaBa HAJUIC)KHA 33 PajJ M MHCIEKIIHja
pana. Ilopen muHucTapcTBa 3a pal, onpeheHy yjlory umajy u Ipyra
MUHHUCTapcTBa (00pa3oBama, 3a mopoauly). lHTepecanTHo je na ce, nopen
MHCIIEeLHje pajia, IOMUEbY 1 aIMUHUCTPATUBHU Opranu (npedexTt, ryBepHep
OKpyra, LeHTap 3a COLUjaJHU paj, APYTH opranu ynpase). OHU UMajy y
MOjeIMHUM 3eMJbaMa OfpeheHy yJIOory NMPUIMKOM 000paBama MOjeAMHUX
00JIMKa paJHOr aHTaKOBama JIele, OJHOCHO KO JaBama oaronapajyhux
o100pema KoA IIKoJIoBama y3 pal. Takole Bpiie Hag30p u npecylyjy ako ce
HIIP. HE CJIAXKy CTABOBH 3aKOHCKOI 3acTymHuKa u jaeteTa.’’ Cinuny ynory

80 Hup. y Xpsarckoj, mpema uiany 20 3akoHa o pazay: ,,(1) AKO 3aKOHCKH CTapaTesb OBIACTH
MaJIOJbETHHKA C METHASCT TOIMHA M CTapHjer Ojf MEeTHAeCT TO/IMHA 3a CKJaName oapeheHor
YroBopa o paty, 0CHM MaJIOJbeTHHKA KOjH IToxal)a 00Be3HO OCHOBHO 00pa30Bambe, MaJIOJbETHUK
je TIOCIOBHO croco0aH 3a CKIaName W PacKUIamke TOrad yroBopa Te 3a MOAY3UMame CBHX
NPaBHUX PaJibi y BE3H C UCHYHCHEM IpaBa U 00Be3a U3 TOra yroBOpa WIIH Y BE3H C THM
yroopoM. (2) O oBnamTema U3 CTaBka l. OBora 4iaHKa, M3y3€TH Cy NPAaBHHU MOCIOBHU 3a
4yyje MOAYy3UMame 3aKOHCKOM 3aCTYITHHUKY Tpeba omo0peme THjena HaIeKHOT 3a MOCIOBE
coumjanHe ckpbu. (3) IlocmonaBar He cMHje 3aIOCIUTH MaJIOJbETHUKA M3 CTaBKa 1. oBora
YJIaHKa, KOjH 3a CKJIANamke YTOBOPa O pajly HeMa OBJIAIITECHE 3aKOHCKOT 3aCTYITHHKA, OJHOCHO
of00peme THjena HaIJIeKHOT 3a TOCIOBE couujanHe ckpou. (4) Y caydajy cropa m3mehy
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Ka0 HaBeJCHH aIMUHUCTPATHBHY OPTaHU MMajy U CTPY4YHe KoMucHje,’! koje
ce popMHpajy Off perpe3eHTaTUBHUX MPEICTABHUKA JABHOCTHU U CTPY UHbaKa.

3amTuTa y Horjieay pajaHor BpeMeHa, IPEKOBPEMEHOT paja, paaa
BUKEHJOM, HONHOT paja, yIiIaBHOM c€ Y IOCMaTpaHUM 3eMJbaMa Ioay1apa
ca JlupexktruBoM, y3 ogpehena npuiarolaBama 3a 0jeAMHE CEKTOPE y KOjUMa
je HeomxonaH paj HoONy, MPa3HUKOM HJIM BUKEHJIOM (M Ty C€ IOCTaBJbajy
palroHaiHa OrpaHUYCHA).

4. 3ak/pyqak

3amTuTa Aeue y Be3u ca paJioM 3HaTHO je KOMIUIEKCHHUja HEero IITOo Ha
IPBU NOTJIeA u3riiena. He cBomu ce caMo Ha 3aKOHCKY 3alITHTY MaJIOJIETHUKA
yHyTap pagHor ogHoca. OOIuLK paJHOT aHTaKOBamwa Jele U MIaJIuX y
CaBPEMEHOM JIPYLITBY CYy MHOI'OOPOjHH, @ HEKH O IbUX KOJ HAaC Cy MOTIIYHO
HeperyJIucanu (JIaku paj, paj Jele y HOpoAuYHUM JoMahnHCTBUMA, pajilbamMa
u npenyszehrnma, anraxoBame Aeue y (HUIMCKOj, CIEHCKOj, PEKJIaMHO],
CIIOPTCKO] ienaTHOCTH).* 300r Tora Ou Tpedao mpey3eTH Kopake Ja ce OBU
00JIMIY pajia aIeKBaTHO YPEAe, a elia 3aIUTHTE. 3a TO OM HaM 3a yTJiel MOIJIH
MOCIYXUTU IPUMEPH JierHciaTuBe y EBpONCcKkoj yHUJU U l-eHUM HEKUM
wiannuama. [lojennne 3emsbe cy JoHene nmoceOHEe 3aKOHE O TOME, a caMy
3aIITUTY Cy ypenusie TOIUKO AyOOKo, 1a ce uje 10 HajCUTHHjUX JeTajba,
KaKBe HEKO KO HHUje TI03HaBaIal 0BE MaTepHje TEHIKO MOXKE Jja IPETIOCTABH.

I[Nomro ce pagu 0 U3y3eTHO OCETIBMBO] U YI'POKEHO] KaTETOPHjH Kaaa
Cy y IMTamy YCIOBH pajia, YHjHU Ce paj 4ecTo 3J10ynoTpedbaBa 4ak U y BeoMa
JEeMOKPAaTCKUM IPYLITBUMA, OpUra 3a Jely y Be3u ca pajJoM CBaKako HHje

3aKOHCKHUX 3aCTYITHUKA HJIM U3Mel)y jeIHOT MM BUILIE 3aKOHCKUX 3aCTYHUKA M MAJIOJbETHHUKA,
0 JIaBamby OBJAIITEHA 32 CKIIANAKEe YTOBOPA O Pajly OTydyje THjeI0 HaUIEKHO 3a MOCIOBE
coumjanHe cKpOu, Bogehu pauyHa 0 HHTepeCHMa MalOJbeTHHKA.

81 3a ,,He-emaHIMIIOBaHEe MiIaae™ mpeko 16 roauHa (KOju HEMajy TOCIOBHY CIOCOOHOCT),
3a MOTNHCHBAKkA YTOBOPA O Pajay HEOMXOAHO je 0100perme MPaBHOT 3aCTYITHUKA (POANUTEIbA).
'YKOJHKO 7KeNH /1a aHTaKyje Mi1aly 0co0y y HHAYCTpHjU 3a0aBe, TpaBHHU 3aCTYITHUK KOMIIAHU] €
Mopa J1a TpuOaBu MUCMEHY J03BONIy MpedeKTa mpemMa CeAUITY KommaHuje (mpema 4. L.
211-6 KP). 3axTeB 3a aHra)koBame JeTETa MOpa Jia CaIpKu onrosapajyhy nokymeHramujy, a
pasmaTpa ra mecrodsaHa KOMUCHja. 3a7aTaK KOMHCH]je je /1a MPOIeHH Aa JIH 3aI0l/baBambe
JleTeTa HHje TPOTHB HETOBHX/BeHUX HHTepeca. [Ipema umany P.7124-9 3P, cpxa je nma
ce YTBpAU Ja ,,y 3aBUCHOCTH OJi CTapOCTH, 3/[PAaBCTBCHOI CTamba JIETeTa, Tpajarba, TeMIa
U pacriopesia TpeUIoKeHNX aKTHBHOCTH, OBa aKTHBHOCT HMje LITETHA 3a 3]paBJbe JETeTa
U Ja ce yTBpAe cBe Moryhe KOHTpamHAWKanuje.” Y3 3axTeB 3a 0fo0peme paga ce Mopajy
HPHIIOKUTH U MEANIINHCKE aHAJIU3E.

82 Tepmun nete (3a unje ydemhe y omianraBamy, OJHOCHO KOPHIIhEHe HETOBOT ,, JTMYHOT
no0pa‘“, Mopa J1aTH CarflaCHOCT 3aKOHCKH 3aCTYINHUK), MO3HAje HIP. 3aKOH O OIIaIlaBamby
Cpouje - un. 15 (Cin. macuuk PC, 6p. 6/2016, 52/2019).
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cyBHIlHA. 300r TOra cMO cMaTpalu Jia je TOTPeOHO /1a ce CKPEHE MaKiba
Ha OBY TEMY, jep C€ BbOME U CTPYUHalH 3a PaJHO PAaBO HEAOBOJEHO OaBe.
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Protection of Children at Work in the EU

Summary

Protection of children at work implies not only the regulation of mini-
mum years for employment and special protection of children safety in em-
ployment. It also addresses a number of important issues as: right termi-
nology, the age at which a person is considered a child in relation to work
engagement, subcategories within the group of “children”, when and where a
person may be engaged outside of employment, “dual education”, employment
of children at home, in family households and companies, permitted forms
of “light work” for children, protection from “hazardous child labor” and
exploitation, punishment for illicit child labor, institutions and mechanisms
for child protection in connection with work. In that respect, the EU has
advanced the most in the world, including certain Union member states. The
paper discusses regulations and practices in the EU and in some member
states in that area.

Key words: work, employment, children, safe working conditions.
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HEKA OTBOPEHA ITUTAHBA Y IIOIJIEJY PAJA
KO/ KYRE 34 BPEME INTAH/IEMHUJE BUPYCA
COVID -19 Y PEIIYBJINIIH CPBHJH

Ancmpaxm: [locreorux 200una, HApOUUmMo ca pazeojem eneKmpon-
CKO2 NOCL0BATLA U MPROBUHE, CBE je 3ACTNYNbEHUjIL, M36. (PAeKCUOUTHU
MOOe 3anouLbadara, 00HOCHO paod 8an NPOCMOPUja nocio0asya (pao
K00 kyhe, pao na damuny, umo). Maxo 3axon o pady y ua. 42 ypehyje
uHCcmMumym 06asbarba NOCI06d 8aH NPOCMOPUja NOCI00asyd, OH He
Oeunuiie KOHKpemHe NOCL08e Koje 3anocien Modce 00as/bamu 00
kyhe. Hajuewhe cy mo nocnosu y oonacmu IT ycinyea, oopacasarsa
cajmosa, AOMUHUCMPUPArsa OPYULMBEHUX MPedICd, VHOCA HOOAmaKd,
KAo U npYACcarbe NPesooUNAUKUX, OU3ATHEPCKUX, KFbU20800CMEEHUX U
opyeux ycayea. Ca acnexma nociooasya, 08aj MoOes 3anoulbasaba
umMa 0ocma no2oOHOCMU Y BUOY CMARLErbd 00pe)enux mpouKosda,
anu u 3a 3an0cieHoe je YOOOHuju jep He Mopa 0a nymyje c8axu 0au
na nocao. C opyee cmpane, 6eauKu HeOOCMAmMax 08aKgoe paod je
VAPAso y mome wmo je mewko pazosojumu npueamar 1Heugom 00
paoHux obasesa.

C 003upom Ha npozrawiero eanpeono cmarwe y Penyonuyu Cpouju
Ha CHacy cy cmynuje mepe HAONeNHCHUX OPAHCABHUX OpeaHa Koje,
usmelly ocmanoe, noopazymesajy oepanuiere Kpemarsa oopehenux
Kamezopuja CmanosHUWMEa, jaesa ce nompeba oa ce pad opeanusyje
Ha Opyeauuju Hauun 00 yobuuajenoe. Hajueuthe ce npenraszu na pao
ca ckpahenum paonum epemenom, uiu Ha pao koo Kyhe, mamo 2oe
Jje mo moeyhe u 'y Hacmagky 060e pada anaiusupahemo mpenymmuy
RO3UMUBHONPAGHY pecyamusy Koja ypehyje 060 numarve.

Kwyune peuu: pao koo xyhe, pao na damuny, @aexcudburusayuja,
ypeobe, 3akon o pady.

" e-mail: bojan.urdarevic@gmail.com
anticaleksandar89@gmail.com

Pao npummen: 06.08.2020.

Pao npuxsahen: 21.08.2020.
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1. YBog

Mehynapoana opranusaiyja paaa je kpajeM XX Beka yCIOCTaBHIIA
melyHaponHe pajHe cTaHaap/e Ha OCHOBY KOjHX Cy MHOT'€ JIp)KaBe JOHENe
oarosapajyhe 3akoHe KojuMa ce IITUTE OCHOBHA JBy/ICKa ITpaBa Ha pazy. [Ipe
CcBera, IIPOKJIaMOBAHO je ITPaBO Ha pa/i, TPAaBO Ha CHHIMKAIHO OPraHH30BaIbE,
Kao M JIpyra COIMjaTHO-eKOHOMCKa IpaBa 3arnocieHux. CTaHaapaHu 00IuK
paIHOT OJJHOCA KOjU CE 3aCHHMBA Ha HeoJpeleHo Bpeme MOCTao je MpaBuilo,
3allITUTa O]l HE3aKOHUTOI OTKa3a TJO0AJHHM CTaHAapl, a KOJEKTHBHO
MPEroBapame je 3AKUBEJI0 Y BEIMKOM Opojy 3eMalbal.

MelyTumM, Mo CHAKHUM HaJETOM YeTBPTE HHIIYCTPH]CKE PEBOTYLIH]E,
OJIHOCHO IUTUTAIM3ALHje, JOBOJIE CE Y MUTAE CBU MIPETXOIHO YCIOCTaBIbEHN
OCHOBH PaJHOT 3aKOHOJABCTBA, NOCEOHO OHU KOjU Yy CPEAMIITE IIOCTABIbA]y
pazHM OHOC Ha HeoapeleHO BpeMe ¢ IIYHHM paJHUM BPEMEHOM, jep ce
UCTH TIOCIIOBU CBE BHIIE MOYHIbY 00aBJbAaTH Ha NasbuHy. HecropHo je ma
JUTHTANIM3alja 3Ha4ajHO CMambyje TPOIIKOBE ITOCIIOBama M OJIAKIIaBa
yckiahuBame NOHyJIe U OTpaxkmbe. VicToBpeMeHo, oHa Mema rnoctojehe
MIOCJIOBHE MOJIEJIE U IPOMU3BOIHE MPOLECe, MTO Y KOHAYHUIM JOBOIH 10
ryOMTKa TpaJulOHAIHOr THIIA 3al0Ciiekha U cBe BeheM mpoxyOsbuBamy
HejeTHaKOCTH y ApymTBY. OBe HEjeTHAKOCTH ITOCEOHO J0a3e 10 u3paxaja
y BpeMe BeTUKUX KpH3a U ITaHIeMHja KOje HEMHHOBHO JI0BOJIE /10 3HAYajHOT
ryOnTKa I10CIIOBa.

V npkaBama y pasBojy, Koje KapaKTepHIIy HH3aK IMPUBPEIHU pacT,
OrpaHHYeHa MOHY/a MOCJIOBa 32 BUCOKO KBaJIH()UKOBAaHE KaJpPOBE, HUCKE
3apajie ¥ BUCOKA CTOIa HE3a0CIeHOCTH, (hIeKCHOMITHE (JopMe paTHOT OTHOCa
MOTY IOMOhH y TpeBa3uIakemby HEKUX O] IOMEHYTHX IIpodiieMa.

lupeme nHTEpECa 32 paj Ha JaJbUHY 3aM0YNIHE JOIT CElaMIeCeTHX
rogunHa XX BeKa KaJla je TepMUH (feleworking) pBU IyT ToYeo Jia ce
CIIOMHUIbE, A Y INJbY O3HA4YaBarma pajia Koju ce He 00aBJba y MPOCTOpHjaMa
MocJIogaBIaZ.

Janac, paj Ha JNaJbUHY IIPEACTaBJba JE0 IIIOOANIHE CTpaTeruje
yHIpaBJbama JbYJICKUM PecypcruMa, Ipy 4YeMy TPaIulUOHATHU CHCTEMHU
KOHTpPOJIE M CyOOpAMHAIM]E 3aM0CICHOT TTOCIOABIy, HICY TPUMEHIbUBU
y MOTIyHOCTH.?

1 C.Jamapesuh, Ycknahusame pagHor mpasa CpOuje ca HOBUM TeHICHIIM]aMa, CTaHIapAnMa
MOP u EY, Pagno u conujaiaHo mpaBo, YIpyKeme 3a paJHo MIPaBO U COLHUjaTHO OCUTYPAEhe
Cpbuje, beorpan, 6p. 1/2019, ctp. 70.

2 J. M. Nilles, F. R. Carlson , P. Gray, The Telecommunications-Transportation Trade-off,
Chichester, 1976, ctp. 23.

3 A. Bili¢, Rad na daljinu prema medunarodnom, europskom i hrvatskom radnom
zakonodavstvu, Zbornik radova Pravnog fakulteta u Splitu, br. 3/2011, ctp. 632.

28



bojan Ypoapesuh, Anexcanoap Anmuh, Hexa omeopena numarba y noenedy
paoa koo kyhe 3a epeme nanoemuje supyca..., cmp. 27-40, XX1V (2/2020)

3akonoMm o0 pany* Pemybnuke Cpbuje npeasulhena je moryhnoct
o0aBJpama paja 3amocjeHuX BaH Npocropuja mocaogasua. OBaj oOIMK
pana oOyxBarta paj Ha Ja/bUHY M paja koja kyhe. Ob6a oOnuka paga Tpeba
na omoryhe nosehame Opoja pagHux mecta 0e3 BehnX MHBECTULMOHHUX
yllarama, ITO Y KOHAYHUIM CHUKaBa U TPOLIKOBE MOCIOBamKka. Y CBAKOM
clly4ajy, Hoclo/aBall je y 00aBe3u Jia ca 3arociIeHIM 3aKJby Yl YTOBOP O pafy,
koju he mopen ob6aBe3HUX eneMeHara peryiucaru u nurama: (1) Tpajama
pasHOr BpeMeHa, (2) HauMHa BpILICHA HAJ30pa HaJ PaJioM 3aIlociIeHOT, (3)
CIHCaK CPEACTaBa 3a pajl Koje je mocaoaaBal 1yKaH 1a HabaBH, MHCTAIUPa
U ozprkaBa, (4) crmcak cpeacTaBa 3a paj Koje je 3alociieHH y obaBesu na
KOPHUCTH M HaKHaJy TPOILIKOBA 3a HHXOBY yHoTpeOy, (5) apyra npasa u
obaBese. YIIpaBo yroBop 0 pajy, Kao IpaBHH OCHOB 3aCHUBAaHba OBAKBE BPCTa
PajHOr OAHOCA, jECTe OHO LITO T'a PA3IUKYje O MPUBPEMEHOr paja, HIIN
obaBsbama paja BaH pagHor oxHoca’. KoHayHo, mocinoaaBai u 3amocieHu
Tpeba jacHo 1a npeABu/e Koja he cpecTea paja KOPUCTHTH 3aII0CIECHH KO
kyhe, Koju u3Hoc HaKHae fie 10 TOM OCHOBY MPUMHTH, Ka0 U Koje ApyTe
TpoukoBe paga he my nocionasan HanokHaauTu. [locnonasarn je 3akoHoM
0 paxy obaBe3aH Jia 3aM10CIEHOM KOju paau o1 Kyhe 00e30e1u UCTY OCHOBHY
3apajly Kao M 3aI0ciIeHNMa KOju paji 00aBibajy y MpOCTOpHjamMa MoCI0AaBLIa.

Pax xoxn kyhe Omo je TpeHa u Ipe naHjeMuje ,,kopona supyca“. OH ce
0jaBHO Ka0 MOT'YRHOCT KO ITOCJIOBA KOjH Cy TaKBE IPUPOAE, 1a CE HE MOPajy
o0aBipaTH y mpocropujama rnocionasua. OBakaB HauMH pajga omoryhasa
onpehene OeHeduTe 1 3aMOCICHOM U MOCIOAABIY. 3aI0CICHH Mahe TPOLIH
BpEMEHA Ha [10cao, Tj. HE MyTYyje O U A0 IMOCJa, UMa MOTYRHOCT J1a TOKOM
cBora paja Oyze ca CBOjoM IOPOIUIIOM, Aa 00aBu oapehene kyhHe nociose,
MMa Mame TPOILIKOBA [TIOBE3aHMX Ca MIOCIIOM, [IOCTIOBE 00aBJba Y OKPYKEHY
Koje je 3a mera npujatHuje, uta. C npyre crpaHe, MocjaofaBal UMa Mambe
TPOILKOBE 3a BpeMe paja ko kyhe 3amocieHor, He miaha My TpoOIIKOBe
MpeBO3a, HE CHOCH TPOIIKOBE M3HAjMJbUBAHa MOCIOBHOT MPOCTOPA, UT.
Pan xox kyhe je nsmel)y ocrasor yBeaeH Kako Ou ce oMoryhuio jakiie
ycarjianaBame TOPOIUIHOT U MOCIOBHOT )KMBOTA, 00Jba MPOLYKTHUBHOCT,
Mame MPUBPEMEHE CIPEUYCHOCTH 3a pall, Kpo3 MoOOJbIIaBaKE 3APaBIba
3arocieHux, Behe 3a10BOJECTBO MOCIOM KOjH 3arocieHn 00aBiba, Kao U Ha
npuMep Mame I'yXxBe y caoOpahajy u cxoqHo ToMe Mame 3araheme.’

4 3axon o pany, (,,Cn. rmacauk PC*, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 - onnmyka YC, 113/2017 u 95/2018 - ayTeHTHYHO TyMadere).

5 Bugern Bume y: b. Ypmapesuh, HopmatnBHuM OkBHp mpuBpemeHor paaa y CpOuju
ca OCEOHMM OCBPTOM Ha 3eMJbe Y OKpyxkemwy, y: Muhosuh, M (yp), Vervee u 3awmuma
KopucHuka, IlpaBan paxyntet, Kparyjesar, 2015, ctp. 585-595.

6 Mike Dockery, Sherry Bawa, Is Working from Home Good Work or Bad Work? Evidence
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2. Mojam pana Ha ja/bUHY M paja Ko Kyhe

CrangapiHM Ha4MH OpraHU3alMje paja IoJapa3yMeBa pPEIOBHO
o0aBibame TOCIIOBa y IPOCTOPHjaMa IIOCJIOJAaBIA, IITO IOCIOIABILY
oMmoryhaBa Jja BpIIM KOHTPOJIY W HAA30p HaJ pazom 3amnocieHor. C apyre
CTpaHe, 3aroCciIeH! UMa MOTYhHOCT JJa OCTBapyje HelmocpeaHe KOHTaKTe ca
CBOjUM KoJIeTaMa M TaKO OCETH IPUTIAHOCT ofipel)eHoj pajiHoj opraHu3aImju.
V cayuyajy pana kon kyhe u paja Ha 1aJbHHY OBaKBa 00eJiexkja y MOTIyHOCTH
M30CTajy jep moapa3yMeBajy Ja 3arocieHu 00aBjba paja y cBOjoj Kyhw,
OIHOCHO Ha CBOJUM CpelcTBHMa 3a paj. M3 Tor pasnora, nzmely ocrasor,
HIOCJIOaBall HE MOXKE J1a BPILY HETIOCPEIHY KOHTPOITY HaJl paJioM 3al0CIICHOT,
T€ je y MPOIUIOCTH paja koI Kyhe 0o kBann(HUKOBaH Kao HE3aBHCaH paf,
OIHOCHO JINIIa Koja Cy ra 00asbajia CMaTpaHa Cy Ipely3eTHHIIMA.

Hako y Teopuju pajHOT IpaBa M30CTaje CArjacHOCT O 3HAUCHY
nojMa paja Ha JaJbUHY, ca curypHourhy moxkemo pehu na ce paam o
crierup)uIHOM HaYMHY W3BpIIaBamka paja, Kao U jeJTHOM O]l HajMaCOBHUJUX
(eHOMEHa KOjH MOBe3yje MoJba AUTUTAIN3anuje u paga. Crora, 3armocieHu
Ha JlaJbMHY Hajuyemrhe mpyxkajy yciayre y obiacTuma pa3Boja copTBepa H
TEXHOJIOTH]ja, TACamba U MpeBolema, Mpoiaje 1 MapKeTHHTA, aJTH U HEPETKO
npyXajy ¥ npodecuoHaiHe yciayre, HOMyT aJBOKaTCKUX, (PMHAHCH]CKHX,
KOHCYJITAHTCKHX, UT]I.

C 003upoM Aa y IUTUTAIHOM CBETY HE IOCTOje TpaHHIle, paj Ha
JaJbuHy oMoryhaBa KinjeHTHMa Ja aol)y 10 pajHe cHare MIMpoM CBeTa Uy
6nio0 koM TpeHyTKy. OBO ce IoCTHKe, IIpe CBera, Iardopmama 3a paj Koje
Cy HacTaJle Ha Tajacy IUTHTATHUX HHOBauja. CTaTUCTUYKH MOCMATPaHo,
MOCTOjH IPOIIeHa J1a je Kopuirheme AUTUTAIHUX TUIaTGOPMHU 1opacio 3a
25% jom y nepuony nzmely 2016 u 2017. ronune’.

OHo mTO je BakHO McTahm jecte Aa paj Ha JaJbUHy omoryhaBa
NOTEHILIMjaJIHUM paJHUIIIMA 12 npeBasuly HemocTaTtke goMaher TpyKuiTa
pazay OKBUpY KOjer He II0CTOj! MOTPaXKkha 3a IbHXOBHM BEIITHHAMA, WIH Y
KOME OHE HHCY y JI0BOJbHOj MepH BpeqHoBaHe®. To 3Ha4YH /1a paj Ha JaJbHHY
HHje HUKaJa OrpaHu4eH CaMo Ha jeTHO MECTO pajia, HiIi Ha ogpeheHy Bpcty
nocia, Beh 1a Moke MOKpUBATH YUTAB CIIEKTAP PA3IUIUTUX aKTHBHOCTH. C
JpyTe CTpaHe, paj Ha TaJbHHY JOIPUHEO je CMamberby, OJHOCHO ey KIHUjH,
mpaBa U3 PaJHOr OJHOCA, a KOja ce TUYY Or'paHHUYeHa PaJHOI BPEMEHa,

from Australian Employees, Australian Journal of Labour Economics, Volume 17, Number 2,
2014, p. 166, pp 163 - 190

7 Online Labour Index, noctymnHo Ha: https://ilabour.oii.ox.ac.uk/online-labour-index/

8 M. L. Greene, The Future of Work: Increasing Reach Through Mobile Technology, ILO,
2015, cTp. 55.
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IpaBa Ha OAMOpPE U OJICYCTBa, IpaBa Ha Pa3JIMUYUTE BHUIOBE COLMjAJIHE
3amtuTe UTA. [lakie, pax Ha 1aJbUHY CE YeCTO MPEACTaBba Kao MPUBPEIHA
pa3BOjHA LIaHCa KOja MPEACTaBIba JIEK IPOTUB HE3AMOCICHOCTH, aJIH j€ eTroB
YTHULA] HA TEKOBUHE JOCTOjaHCTBEHOT pajia U KBAJMUTET 3alOlljbaBamba U
J1aJbe HEIOBOJLHO HUCTpakeH’. JIOCTOjaHCTBEH paja MOXKEMO Ae(HHHUCATH
Kao MPOAYKTHBAH paJl Koju oMoryhaBa nmpucTojHy 3apany, 0e30eqHOCT Ha
pany, CoLHMjaHy 3alITUTY 3a NOpoAHLE, 00Jbe U3IIIEAE 3a JINYHHU Pa3BOj U
JPYIITBEHY HHTEIPALIUjy | JeHAKOCT Y TPETMaHy 3a MyIukapie u sxene'’. Ha
0Baj HauMH 00jeINbEHE Cy CKOHOMCKA, COLIMjaTHA U IICUXOJIOIIKa (QyHKIIH]ja
panmall.

C npyre ctpane, paj koJ Kyhe Takohe uma cBOje IPEAHOCTH, aJld U
HeZocTaTKe. Y 3aBUCHOCTH O IIOCJIA O KOJeM Ce pajin, MOXKeMo pehu 1a oBakBa
BpCTa pajia MOKe OUTH MPEIHOCT 32 PaJHUKE KOjH MIOCEAY]Y 3aBHAaH HUBO
caMOOpraHu3anyje U JUCUUIIIMHE, a1l UCTO TAKO MOKE OHMMa KOjU HUCY
TOME CKJIOHH MPEACTaBJbaTH BEJIHKH MPOoOIeM'?. Y TOM CMHCITY, 4eCTO ce
UCTHYE Aa pal Koa Kyhe mocenyje HeKe 0] OCHOBHUX MPEIHOCTH, KAO LITO
cy: (1ekcHOMITHO pagHO BpeMe, H30CTaHaK IyToBama Ha ocao 1 Bpahama
ca UCTOI, Mamku TPOLIKOBH 32 MOCJI0AaBLa, 00Jbe HCKOpUIIhaBame pagHOT
BpEMEHa, MambH CTPEC 300T 0JCYCTBA CTAJTHOT KOHTAKTA ca HaJpeheHnMa UT/.
Moryhu HerocTany cy: H30cTaHaK MHTEPAKLIMje ca KoJleraMa 1 KJIMjeHTuma,
HETOCTOjabe pa3MEHe 3Hama, caBeTa U ujeja, ocehaj ycaMsbeHOCTH, BPIIO
cnabo yuemnrhe y pemaBamUMa KOJ MMOCH0AaBIa. Y KOHAYHUIHM, MOXKIA U
Hajsehu nmpobieM pana ox kyhe, a Koju je BHILE HErO BUAJBUB Y TPEHYTHO]
CUTYaLWj1 N3a3BaHO]j TAHIEMHjOM, jeCTE YIIPaBO HECTAHAK pa3iuKe uzmelhy
M0CJIa ¥ IPUBATHOT JKMBOTA, [1a TAKO CBE TIOCTaje I0Cao.

9 Bupern Bume y: b. Anhenkosuh, J. llarmmh, M. Cxouajuh, I'ur exonomuja y CpOuju: ko
Cy IUTUTAHH pajHUNY U panHune n3 CpOuje u 3amro pajae Ha miodanHuM miardgopmama?
LenTap 3a ucTpaxnBame jaBHUX MMoiuTuKa, beorpax, 2019, ctp. 5.

10 Mehynaponna opranuzanuja paga je jom 2008. roqune npencrasuna OKBUD 32 MEPEHE
JIOCTOjaHCTBEHOT pafa Koju ykipydyje 10 ememenar m To: (1) MoryhHOCT 3amonubaBama,
(2) agexBaTHa 3apasa (3) MPUXBATIHEHBO PagHO Bpeme, (4) paBHOTEXka u3Mel)y mopoanaHux
u pagHuX oOaBe3a, (5) cTaOMIIHOCT M CHUTYpPHOCT MocioBa, (6) jemHake MoryhHOCTH 3a
3anonubaBake MyIIKapana U jkeHa, (7) jeqHak TpeTMaH 3amocieHuX, (8) 6e30emHo paaHo
OKpyXeme, (9) counjanHa curypHocT u (10) couujamHu aujaior.

11 L. Betten, International Labour Law, Kluwer, 1993, ctp. 213.

12 Buneru Bume y: b. Ypmapesuh, [lpyxame yciayra Ha nassuHy W Kon Kyhe 3a Bpeme
BaHpenHor crama y: M. Muhosuh (yp), Yenyee u npasa xopucnuka : 36opuux pedepara ca
MehyHapoaHoTr HaydHOT cKymna oapskaHor Ha [IpaBaoM dakynrety y Kparyjesiy, Kparyjesar,
2020, crp. 110.
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3. Pax xox kyhe 3a BpeMe BaHpe/IHOT CTamba

V ckaany ca wi. 200 YcraBa PC" ,,xana jaBHa OMacHOCT yrposkaBa
OIICTAaHAK JprkaBe Ui rpahana Haponna ckyniuTuHa mporiamasa BaHPEIHO
crame.“ Jlaspe, mpema CT. 6 UCTOT WIaHa IMPOIHCAHO je aa ,,kaa HapomgHa
CKYIILITHHA HUje Y MOryNHOCTH J1a ce cacTaHe, Mepe KojuMa ce OACTyIla
O[l JbYJICKUX M MambMHCKUX IpaBa Moxe nponucatu Brnana, ypendom, y3
CYNOTIIHC TIpeacenHnKa Perryonuke.

Banpenno crame, koje je dopmanHo npornameHo OIIyKOM O
[pOTJIAllehY BAHPEIHOT CTama'’, yCTaHOBJBEHO je Kako O Ce CIIPeYmnIio
mupeme Bupyca COVID-19 (y majbeM TEKCTy: KOpOHA BHUPYC), OJTHOCHO
Kako O ce cauyBaJIo HUBOT M 31paBibe Ipahana. Ogmax HakoH yBohema
BAaHPEIHOTI CTakba, I0jaBHJIO CE MUTAE BE3aHO 3a HAYMH OPraHU30Bamka pajia
M0CJI0/IaBLa TOKOM BaHPEAHOT CTamka, MMajyhu y BUly ONAaCHOCT 0/ KOPOHA
BUpYCa 10 3aII0CJICHE U MOCIIOAABLE aJId U TO /1a je OPOjHUM MOJ3aKOHCKHUM
aKTHUMa OMJIO OTpaHMYECHO PeAoBHO (YHKLHOHHMCAKE Hocioaasana (30or
OrpaHHueHa KpeTamwa y Hajehoj Mepu anu 1 300r IPUBPEMEHOT YKUAAka
jaBHOT caoOpahaja).

Kao HaumH 3a pemaBame NPETXOAHO HABEACHOI MpodiieMa, JOHETa
je Ypenba o opraHn3oBamy paja MocioaBiia 3a BpeMe BAaHPEIHOT CTama'’.
Bene onpende cy y Bennkoj Mepu OMIIM y CyIPOTHOCTH ca HOpMama 3aKOoHa
0 pany u 0e3 yllaxema y 0oCTOjalkha OCHOBA 32 H-CHO JIOHOLICHE, Y CMUCILY
YCTaBHUX OApPenOM, Kao M Ha TO Ja Cy C€ jeAHUM MOA3AKOHCKUM aKTOM
neporupaiie ogpende 3akoHa o pany, OHa ce KOPUCTHJIA KAo IIPaBHH OIHOC
3a paz o Kyhe 3a10CciIeHuX KOJ IT0CI0AaBLa.

UnanowM 2. YpenOe o opraHH30Bamy pajia ociaoaBla TOKOM BAHPEIHOT
CTama, NPaKTHYHO je yCTaHOBJbEHA 00aBe3a MOCI0AaBLa, /12 3aI0CICHE
YIyTH Ha paj kof kyhe.

Takohe, Ouito je mpormmcaHo Ja je 3a BpeMe BaHPEIHOT CTama
MocJIofaBal aAy>kaH Ja omoryhu 3amociieHnMa o0aBibame MOCJIOBa BaH
POCTOPH]ja MocaoAaBLa (paja Ha JaJbUHY U pajll Kox Kyhe), Ha CBUM pajiHUM
MecTHMa Ha KOjuMa je Moryhe opraHu30BaTH TaKaB paj y CKJIagy ca ONLITUM
aKTOM M YIOBOPOM O pady. AKO ONIITUM aKTOM M YyTOBOPOM O pamy HHje
npeaBul)eH MPeTX0AHO HABEIEHU HAUMH paja, MOCI0AaBall MOXE PEeIlCHheM
oMoryhuTu 3amnocieHoM 00aBJbambe MMOCI0Ba BaH MPOCTOPHja MOCIOJABIIA,
YKOJIMKO MYy TO OPraHM3allMOHH YCJIOBH J03BOJbABA]Y.

13 VYcras Penybmuke Cpouje (,,Ci. mmacauk PC,* 6p. 98/2006).
14 Omryka o mporameny BaHpEIHOT cTamka, (,,Cin. mmacHuk PC, 6p. 29/2020).

15 VYpenda o opraHmsoBamy pajaa MOCIOAABLA 32 BPEMe BaHPEIHOT CTama, ,,Ciry:kOeHH
mracHuK PC*, 6p. 31/2020.
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Pememe je o6aBe3HO MoOpaso a caipkKH Tpajarke pagHOr BpeMeHa
3ar0CICHOr ¥ HAUYWH BpLICHa HaJ30pa HaJl (beTOBUM PaioM.

VYpeabom o opraHu3oBamy paja IMOCIOAABIA 3a BpeMe BaHPEIHOT
cTama, GaKTUIKHU Cy Jeporupane oxpenode wiana 171. 3akona o pany, Kojuma
je mpenBuleHo 1a ce yroBop 0 pagy MOKE MEHATH CaMO aHEKCOM 3aKJby YeHHM
n3Mely nocionaBua v 3amocieHor, y3 Mo TOBakEe IpoLeaype npeasuhene
yianoMm 172. 3akona o pany. [Jasbe, unanom 2. Ypende npomnucaHo je na
Ce jemaH aKT, KOju MpEeACTaBJba MIPOU3BOJ CarjlaCHE M3jaBe BOJbA, MCHA
JEAHOCTPAaHUM aKTOM IOCJIOABLA, Tj. PEeLICHEeM KOjuM he ce 3amocieHu
YOYTHTH Ha paj kox kyhe. YjenHo, camom Ypenbom HuUcCy perieHa OpojHa
NuTamba Koja ce MojaBJbyjy y cilydajy paza Koz Kyhe 3al0CiIeHOT.

CBakako 3a IocJofaBLa M 3arociICHOr HajOuTHHUje je Omiio ko he
00e30enuTH oAroBapajyhe ycioBe 3a paj 3amocieHoM Kof Kyhe, y cMuciy
cpezcTaBa 3a pall, HaunHa o0aBJbama MocjaoBa o Kyhe, KOMyHUKaluje ca
KoJierama, KJIMjeHTuMa 1 3arnocieHuma. [loceOHo Tpeba ieHUTH OKOJIHOCT /12
3aI10CIeHH, KOji 00aBJba IMOCI0BE KOa Kyhe, Kao U CBaKH APYTH 3al0CIICHH,
MMa mpaBo Ha 0e30edHOCT W 37paBJbe Ha pajly y CKJIaly ca 3aKOHOM
1 OINIITHUM aKTOM, OJHOCHO YyTOBOPOM O paidy, Kao U Aa uMa obaBesy la
nociozaBna 00aBecTH O CBAaKOj BPCTH HMOTEHIIMjallHE OMACHOCTH 3a YKHBOT
U 37paBJbe U HacTaHaK MarepujaiHe mrete. OBle ce MUCIH, Ipe CBera, Ha
Wl 4. cT. 1. Tad. 5 3akoHa 0 0e30eMHOCTH U 3[paBJby Ha pany's, koju moa
0e30ennomhy U 31paBiby Ha pady noapasymeBa ,,00e30ehuBame TaKBUX
yclloBa Ha paay Kojuma ce, y Hajsehoj Mmoryhoj mepu, cMamyjy noBpene
Ha pany, npodecrnonaina 000JbeHa U 000JbEHA Y BE3U Ca PajoM U KOju
MPETEKHO CTBAPAjy MPETIOCTABKY 3a MyHO (PU3HUKO, ICUXUUYKO U COLIUjaJIHO
Oyarocrame 3amociieHuX. Y ckianay ca 4i. 4 Ypenoe nocioaasail je 1yKaH
Jla y IMJbY OCUTYparba 3allTUTE U 30paBJba 3all0CICHUX, PaIHO aHTAKOBAHUX
U cTpaHaka 00e30e1 CBe OMIITe, MoceOHe U BaHPEIHE MEpE KOje ce OTHOCE
Ha XUTHjeHCKY CUTYPHOCT 00jeKaTa 1 Jula y CKJiaay ca 3aKOHOM O 3alITUTH
CTaHOBHUINITBA 0/ 3apa3Hux Oosectu'’. Takohe, HEOMXOAHO je 00e30eANTH U
JIOBOJbHE KOJIMYMHE 3aIITUTHE ONPeMe Y CKJaly ca HOCeOHUM MPOIUCHMA.

Hamnpen HaBeneHa nutama HUCY Ouia pemieHa onpendama Ypende
0 OpPraHU30Balby paja MMOCJIO0AaBLA 32 BpeMe BaHPEAHOT cTama. MehyTum,
BEHUM YJIaHOM 3. je Ha jeJaH HajyoNIITEHUjU HAUMH NpeaBul)eH cucteM
paja mocyioJaBua KoMe Mpupoia mocjioBa Kojuma ce 0aBu He 103B0JbaBA Aa
3aloCiIeHe YIyTH Ha paj kox Kyhe.

16 3axoH o 6e30eqHOCTH M 3apaBiby Ha paxy (,,Ca. rmacauk PC,“ 6p. 101/2005...113/2017
— 71p. 3aKOH).

17 3axoH 0 3aIITUTH CTAHOBHHIITBA OJ 3apa3Hux 6onecti (,,Ci. mmacauk PC,“ 6p. 15/2016).
18 UYnanom 3. VYpenbe o opraHm3oBamy paja MOCIOAABLA 32 BPEME BAaHPETHOI CTarba
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VY ozacycTBY OApyTrux oapendu Koje qeuHuIy HadiH BpIICHa HAA30pa
HaJ pajioM 3arociICHOT Koju panu of Kyhe, kao u obaBe3e mociogasua u
3arocieHor y norneny obesdehuBama onrosapajyhux yciaosa pajaa 3a pan
o kyhe, HEOXOAHO je OMJIO HA MPETXOJHO HaBEJCHY CUTYALHjy aHAJIOTHO
IPUMEHUTH ofpende 3akoHa O pajy.

Unanom 42. 3akoHa o paxy npenasulhena je moryhHocT 3acHUBamba
pazHOT OHOCA BaH MPOCTOPHja MOCIoAaBla. MHUIIbEHa CMO Aa je TOKOM
pana kox Kyhe 3amoCiICHMX TOKOM BaHPEIHOr CTamba aHAJIOTHO Tpedajio
MPUMEHHUTH IPETXOJHO HABEICHH 4jiaH 3aKoHa O paly IpH onpehuBamy
HEONXOJHHUX YCJIOBa 3a paj 3anocieHor ko kyhe. To 6u 3Ha4umio ga je
nocoAasal 0uo y o0aBest Jia y peliesy KojuM ce 3anocieHu ynyhyje Ha pazn
koJ Kyhe HaBeze Tpajame pajHOT BpeMeHa IpeMa HOpMaTUBUMA pajia, HAUMH
BpLICHa HAA30pa HAJ PaJoM M KBAJUTETOM 00aBJbamba MOCI0BA 3aII0CIICHOT,
CpeZACTBa 3a paj 3a 00aBJbambE MOCIIOBA KOje€ je Ty’KaH Aa HabaBu, HHCTATINPa
¥ ofipkaBa (MOMyT pauyHapa, oarosapajyher codpreepa, MoOuIHor Tenedona),
kopuihemwe 1 ynorpedy cpefcTasa 3a paj 3aocieHOr M HAKHaly TPOLIKOBa
3a BUXOBY ynorpeOy. OBe, mpe cBera, MUCIMMO Ha 00aBe3y 3aroCICHOT
na Oyzae MOCTyHaH TOKOM PaJHOT BpeMeHa Ha CIyXKOCHOM MOOMIHOM
TeneoHy M MpeKo MMejia, Kao U Ha o0aBe3y mociofaBua Aa he cHocutu
MECEYHE TPOLIKOBE yHOTpeOe HHTEPHET KOHEKIUje U CITyKOEeHOT MOOMITHOT
TenedoHa, HaKHALy APYTUX TPOILKOBA Paja U HAUYMH HBUXOBOT yTBphHUBamba
(Ha mpUMep HaKHAAY TPOILKOBA 3a HA0ABKY 3alITUTHUX MACKH, PyKaBHILA,
Ne3nHPEKINOHNX CPEACTaBa YKOJIUKO 3aIll0CICHU IIOBPEMEHO OZICYCTBYjE
on kyhe panu obaBibama ogpeeHUX MOCIoBa U 3a7aTaka 3a IOCJI0AaBLA)
U Ipyra mpasa U obaBese, Koja Cy y BE3H ca paJoM Koj Kyhe 3amociieHor.
Takolje, cMaTpamo /1a je JOHOILICHE PelLIeHha KOjUM Ce 3all0CiIeHH ynyhyje Ha
pan xox Kyhe OMII0 HEOITXOHO, KaKo 3a 3aIll0CIICHE, KOjU ITyHO pagHO BpeMe
paze xox kyhe, Tako 1 3a 3a10CJICHE KOjU €0 paJHOT BpeMeHa paje Kox Kyhe.

VjenHo, mocnoaasal je 0Mo TyskaH J1a BOIU €BUCHIIH]Y O 3alI0CJICHUMA
Koju 00aBJbajy pal BaH IpocTopuja nocioxasua. Hamomenynu Gucmo aa cy
3arocieHa U paJHo aHTa)KOBaHa JIMIa cTapuja of1 65. ToinHa, TOKOM Tpajarba

HOPMHUPAHO je Ja TMOcCJOoiaBall 4YHja jeé TPHUpOAA NEeNaTHOCTH TakBa Aa HHUje Moryhe
OpPraHM30BaTH paj 3amocieHHX o Kyhe, HEONXOOHO je Ja CBOje MOCIIOBAkE YCKIAAU ca
yCIIOBHMa BaHPETHOT CTamka U TO /1a, YKOIHKO je To Moryhe 1 He H3HCKyje ToaTHa CPEeNCTBa,
opraHmsyje pajg y cMeHama, Kako OM MITO Mamu Opoj 3alOCIEHHX W CBUX JAPYTHUX PaJHO
AQHT)KOBAaHMX JIMLA paj 00aB/hao NCTOBPEMEHO Y jeHOj MPOCTOPHjH; OMOTryhu onpikaBame
CBHX IOCJIOBHHX CACTaHAKa €IEKTPOHCKUM, OJTHOCHO JIPYTUM OAroBapajyhiuM myrem (BHIEO
JIMHK, BUJICO TTO3UB M JIP.) M OJJIOXKH CITy>KOCHa ITyTOBama Y 36MJbH U HHOCTPAHCTBY, Y CKIIaLy
ca OJUTYKOM HaJUISKHOT OpraHa O 3a0paHH, OJHOCHO NPHBPEMEHOM OIpaHHYCHY ylacka U
KpeTama.
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BaHPEIHOI CTama Mopaja paJuTH KoJ Kyhe, ¢ 003MpoM Ha TO Aa je mHUMa
KpeTame F0TOBO Y IOTHYHOCTH OMJIO OTpaHUYEHO.

Ca mnuuma Koja 00aBJsbajy MOCJIOBE 3a IIOCI0JaBLa 0 OCHOBY yTroBopa,
KOJUM C€ HE 3aCHHBA PaJIHU OJHOC, MOCJIOAABALL je OMo y 00aBe3H Ja 3aKJby UH
aHEKC yroBopa KojuM OH ce IpeBHiena MoryhHOCT BbUXOBOT paja kox Kyhe,
YKOJIMKO je OuJ1o mpeaBul)eHo Aa CBoje TOociIoBe 00aBIbajy y MpOCcTOpHjamMa
nocionasa. AHEKC je Tpedalio 1a cap KK CBE €JIEMEHTE Kao Pellehe KOjuM
ce JIMIIa, Koja cy y pagHoM opHocy ynyhyjy Ha pan kox kyhe, a moceGHO oHe
caapkane y unany 42. 3akoHa o0 pajy, o kojuMa je Beh Ouio peun.

Ha kapajy 6ucmo Harnmacwiu z1a je Ypenda o opraHu30OBamwy pajaa
MOCJIOJAaBLIA 32 BPEME BaHPEAHOT CTaba NOTBpleHa 3aKOHOM O OTBphHUBamy
ypenada koje je Biana y3 cynornuc npeacennuka Penyonuke gonena 3a Bpeme
BaHPEIHOT CTama'’, Koju je moaHena Briasia, Koju je CTynHo Ha CHary JaHOM
o0jaBspuBama y ,,Ciayx0enoM rinacHuky PemyOnnke Cpouje”, omHoCHO 29.
anpuia 2020. roqune. Mehytum, Ypenda o opraHn3oBamy paja mocloAaBLa
3a BpeMe BaHPEHOT CTamba IpecTala je 1a BakKl JaHOM YKHIamha BAHPEIHOT
CTama, OMHOCHO 6. Maja 2020. rogune.

4. Pag xoa kyhe HaKOH OKOHYaH>a BAHPEIHOI CTamba

VY TpeHyTKy nucama OBOra pajia OlacHOCT Of ,,KOpOHa BUpyca™ Tpaje 1
nasse. [ToceOHO cy My H3TI0KEHU 3aM0CIEHH KOjU CY Y KOHTAKTY Ca BETUKUM
OpojeM JiMLa WM 3ar0CiIeHH KOju pajie y KOJEKTUBUMA KOju Opoje BuIIe
CTOTHHa 3anocieHux. [lutame paga koa kyhe je HaKOH OKOHYamba BaHPEIHOT
CTama U Jjajbe aKTyelIHO, OMJIO Ka0 Mepa CMamlBamkba MOryhHOCTH IUpema
,,KOpoHa BUpyca“ Mely 3anociennma 1 Tpehum nuuuMa Ko mociioasana,
WJIM K0 CPEACTBO KOJUM Ce 3alocieHoM oMoryhasa 1a 00aBJba cBoje pagHe
3aJlaTKe TOKOM OZICYCTBa KOje€ je Hy KHO paJH 3allTUTE 3/IpaBiba 3all0CICHHUX,
a 3a Koje He MMOCTOjH OAroBapajyhn akT HaJJIC)KHOT IP’KAaBHOT OpraHa KojuM
ce OHO ompaBzaasa.’’

3a pa3nuKy ol BAHPEAHOT CTama Kaja je 3a ypeheme pana kox kyhe
MOCTOjao MpaBHU OCHOB (0e3 003upa Ha CBE HETOBE MAamKaBOCTH), HAKOH
OKOHYama BaHPEIHOI CTama 3a ypeheme paga kox Kyhe 3amocieHnx Koju
Cy paZHHM OJHOC 3aCHOBAJM paiu 00aBJbama MOCIOBA y NMPOCTOpHjaMa
NoCJI0/IaBIa He TOCTOoje oarosapajyhe npasae Hopme. Pax xox kyhe ce moxe

19 3axon o moTBphuBamy ypenaba koje je Bmama y3 cymornmc mpeacennuka PemyOmuke
JIOHEJIA 32 BpeMe BaHPEIHOT cTama, (,,Ci. rmacauk PC*, 6poj 62/2020)

20 Pagm ce o cuTyanMju Kaja 3amoCiIeHH 3Ha J1a je OMO y KOHTAKTy ca 3apakeHOM 0COO0M
Il My HUj€ JOCTAaBJEHO PEIICHE O M30JIALHN]H, OTHOCHO MOTBP/IA O HACTYIIAkbY IIPUBPEMEHE
CIIPEYEHOCTH 3a paJ, a He HaJla3| ce HU y eBUJICHIN]H MUHHCTApCTBA YHYTPAIIBUX MOCIOBA
JIUIa KojuMa je oapelena camonsonanyja.
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JEAMHO YpenUTH aHAJIOIHOM IIPUMEHOM T0jeJMHUX 01pe1on 3aKoHa O pasy.
To cTBapa npaBHY HECUTYPHOCT y HaIlIeM IPABHOM CUCTEMY, K20 M KOHDY3Hjy
KOJ 3aII0CJICHUX U [10CJI0/1aBalLa.

OcHoB 3a ypehewme panma xon kyhe mpoHasia3uMo y aHAJOTHUM
npuMeHaMa unanoBa 42, 171, 172. u 172a 3axkoHa o pagy. Y 3aBUCHOCTH Of
Tora aa niu he ce pax kox kyhe 006aBsbaTu kpaht BpeMEHCKH IIEPHO, Kaja ce
oH ypehyje unanosuma 42. u 172a 3akoHa 0 pany, Tj. JOHOLICHEM pELICHa
KOJUM ce 3am0cCiIeHH pacnopelyje Ha paa kox kyhe, 0e3 3akibydera aHeKkca
YroBOpa o paay Wid Iy>KH BPEMEHCKH NIEPHOJ] OJHOCHO MEPUOA AYKH 01 45
pazHuX naHa y nepuoay ox 12 mecenu, kanga ce oH ypehyje wianosuma 171.
ctaB 1. Tauka 6) u 172. 3akoHa o pany, Tj. 3aKJbyUCHEM aHEKCa yroBopa o
paay?' KojuM ce Kao MeCTO paJia HaBoau Kyha 3arocieHor 3aBUCH 1 aHaJIoTHa
IpUMEHa KOHKPETHUX HOPMHU.

OHo 1ITo, MpeMa HallleM MULLIbEbY, Tpeda ja IpeTXoan y oda ciydaja
pany kox kyhe je 3aXTeB 3amocCieHOr, KOjUM Ce OH IociiofaBiy odpaha ca
JKeJbOM J1a paau ko kyhe. 3axTeB Mopa OMTH HNOTKpEINJbeH 00jeKTHBHUM
pasiio3uma, MOMyT 3PaBCTBEHOT CTama 3alloCICHOr 300T Kora OH crajaa
y PU3HYHY KaTeropujy rpahana ox ,,KopoHa BUpyca™ (IIOMYT MaJUTHUX U
TEIIKUX XPOHUYHUX 00JIECTH), TO IITO j€ POAUTEIb MAJIOJIETHOT JETETa KOje He
W€ y IKOJY MITU IPEILIKOICKY YCTaHOBY 300T TOra IITO je Y H0j MOTBpeHO
MPUCYCTBO ,,KOPOHA BHpyca“, a HEMa HUKOra KO OM O HErOBOM JETETY
OpUHYO TOKOM OZCYCTBa Ha IOCIIy WJIM Ha IIPUMEP OpraHu3alnrja pajga Koj
nocionasna koja rpeda qa omoryhu Mame (GU3MUKO MPUCYCTBO 3aII0CICHUX
y IPOCTOpHjaMa MOCIO0AABLA, & KaKo Ou ce cMambHO (GU3NIKU KOHTAKT Mehy
3arocICHIMa U CAMUM TUM MOT'YhHOCT 0f1 3apakaBama ,,KOpOHa BUPYCOM".

V 00a ciyuaja, 3amociaeHu Koju paau Ko Kyhe nmMa mpaBo Ha ITyH U3HOC
3apajie OTHOCHO IIJIaTe aJli HeMa MPaBo Ha HAKHAJly TPOILKOBA 3a J0J1a3aK 1
OZIJIa3aK ca pajia 3a JaHe Kaja paau o1 Kyhe, c 003UpoM 1a THX AaHa He 10J1a3H
Ha paj y IpOCTOpPHje NOCIOAABLA TE CTOTra TUX TPOLIKOBAa U HeMa. [loctaBiba
ce MUTame UMa JIM 3al0CICHU IIPaBO TOKOM paja on kyhe Ha HakHany
TPOIIKOBA UCXPaHE TOKOM pajia M perpec 3a KOpuihemne roIuIIber OIMopa.
C 003upoM Ha TO Ja MPETXOJHO HABEACHA HOBUYAHA [TPaBa HUCY HEIIOCPETHO
noBe3aHa ca 00aBJbabeM MOCJIOBA Y TPOCTOpHjaMa MocIoAaBLa, Beh ca camum
PaJHUM IIPOLIECOM, KOjH C€ cajia OABHja y KyhH 3a10cIeHOr, MUIIJbEHA CMO
J1a 3aMI0CJICHU UMa IIPaBO Ha HAKHAy TPOILLKOBA HCXpaHe TOKOM pajia, Kao U
perpec 3a kopuiiheme roAuLIBEr 0IMOpa TOKOM pajia Kox Kyhe, jep motpebda

21 DBuUTHO je HalOMEHYTH Ja y CiIy4ajy MOHY/E 3a 3aKJby4eHhe aHeKca yroBopa o paxy Ha
ocHOBY wiaHa 171. cta 1. Tauka 6) 3akoHa O paxy, 3alOCICHOM HE MO)XKE OMTH OTKa3aH
YTOBOp O pajay YKOIUKO 010Hje 3aKJbydehe aHeKCa yTOBOpa O pasy.
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3a HAKHAJOM TPOIIKOBA HCXPaHE NOCTOjU TOKOM paja oX Kyhe (c 0063upom
Jla 3a70CJICHU M TajJa pajH), a perpec 3a Kopuuiheme roauiImber 0aMopa
je mpaBo Ha HAKHAJy TPOLIKOBA HACTAIUX TOKOM KOpUIINEHE MOAHMILIET
0IMOpa, T€ 3aIl0CICHU HE TYOM IpPaBo Ha KOpUIINEHme MOAMIIBET OAMOpa
300r pazaa kox kyhe.

Unanowm 42. 3akoHa 0 pagy npeasuleHa je MoryhHOCT pagHor oqHoca,
koju he ce 00aBsbaTH BaH IPOCTOpPHja MOCI0AaBLA. MUIIIbEeka CMO /12 TOKOM
pana koz Kyhe 3an0ciieHHX KOjU Cy 3aCHOBAJIM paIHH OHOC paJid 00aBJbamba
MOCJIOBa Y MPOCTOpHjaMa IOCJIOJABLA, aHAJOrHO Tpeda MPUMEHUTH
MPETXOAHO HABEACHHU 4jiaH 3aKOHA O palxy NpH oApehuBamy HEONMXOAHHUX
yclIoBa 3a paji 3alocieHor o Kyhe, Kao WITO je TO Tpedano ypaauTHu u
IPUITMKOM yriyhnBama 3alocieHnx Ha pajl o1 Kyhe TOKOM BaHPETHOT CTamba.

To 3HauM na je mocinonaBall y 00aBe3H /Ja y PELICHY MM aHEKCY
yroBopa o panay, KojuM ce 3amnocienu ynyhyje Ha pag ox xkyhe, kao mro
je To 6uo y o0aBe3u M TOKOM BaHPEIHOT CTamba, HAaBEIE TPajarbe pajgHor
BpEeMeHa IpeMa HOpMaTHBUMA pajia, HauMH BpILIeHa HaJ30pa Hall paioM (Ha
IpUMED CIIakbEM THEBHUX M HEICJbHUX U3BEILITAja 0 00aBJbEHUM ITOCIOBIMA)
1 KBAJIMTETOM 00aBJbarba IOCJIOBA 3al0CICHOT (MOXKE ce mpuUMepa pajiu
HAaBECTH JIa j¢ HEOIXO/IHA CarlaCHOCT TUPEKTOpa Ha CBE aKTe KOje 3al0CIICHH
U3pajn), CPEACTBa 3a pajl 3a 00aBJbamke IOCI0BA KOje je NyXKaH Ja Ha0aBH,
MHCTaINpPa U OApiKaBa (IIOIyT padyHapa, oaroapajyher codpreepa, MOOHIHOT
TenedoHa...), Kopulrhewe u ynorpelOy cpeicTaBa 3a pajl 3aloCciIeHOr U
HaKHaly TPOLIKOBA 3 (bUXOBY yoTpeOy (Ha mpuMep 00aBe3y 3al0CIICHOT 1
Oyzie JocTyIaH TOKOM paJHOT BpeMeHa Ha CITyKOeHOM MOOUITHOM Teedony
u e-mail — y u 1a he oH CHOCUTH MeceuHe TPOLIKOBE yHoTpeOe HHTEPHET
KOHEKLHje ¥ CITy>K0eHOT MOOMITHOT TesedoHa..), HaKHa 1y APYTUX TPOLIKOBA
paja M HAYMH BUXOBOT yTBphUBama (Ha IpUMEp HaKHaJy TPOILIKOBA 32
Ha0aBKy 3aIITUTHUX MACKH, PyKaBHLA, 1e3MHPEKIIMOHUX CPEACTABA YKOJIUKO
3aM0CJICHH MTOBPEMEHO O/CYCTBYje oX Kyhe paau obaBibama oapeheHnx
MOCJIOBa M 3aJlaTaka 3a MOCJIoJaBlia) U Ipyra npaBa U obasese, Koja cy y
BE3M ca paJioM of Kyhe 3a1ociIeHor.

OHO WITO ce 1a TPUMETUTH Kao MpoOdeM IPUIIMKOM paja Koa kyhe je
TO LITO OApeleHH MOCIOBH HE MOTY Jia ce 00aBJibajy oX Kyhe y moTmyHocTH
(Ha mpuMep, MOCJIOBH Kacupa y MpOAaBHUIM, AOMapa, Jio)Kada, Bo3aya,
JOKTOpa, MEAULIMHCKOT TEXHUYApa, UT1), 10K IPYTH MOTY Camo ACTUMHUYHO,
Ha MPUMeEp, OCJIOBU KOjU MOAPA3yMEBajy jeAHUM CBOjUM JEJIOM M paj ca
CTpaHKama IOIyT IAJITEPCKOT CIy>KOCHUKa MU CeKpeTapa. Y MPeTX0IHO
HaBEJCHUM CITy4ajeBUMa 3ar0cIeHH Ko Kyhe Moxke 00aBJbaTH CaMo MOCIIOBE
KOJH Cy TaKBe IPUPOAE Ja C€ MOT'y 00aBJbaTH KoJ Kyhe, a aKo TaKBUX MOCJIOBA
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y OIIUCY EErOBOT PAJIHOI MECTa HEMa, MHUILJBEHA CMO J1a MOXKE 00aBJbaTh
JpyTe NOCIIOBE KOjH Cy Y BE3H ca lberOBUM PaJHUM MECTOM H KOjH OJTr0Bapajy
bETOBOM CTEIICHY M BPCTH CTPYUHE cripeme’.

Kao oTBOpeHO muTame MOXe ce M0jaBUTH M TO Ja JIM je TOoBpeaa
HacTaJla TOKOM pajaa ol Kyhe mospena Ha paay WM HE y CMHCIY 3aKoHa O
6e30enHOCTH 1 31paBJba Ha paay>. C 003upoM Jia je mocIoAaBall 3amocaeHOr
yIyTHo Ha paja on kyhe, oH 00aBjba 1ocao y pagHOj OKOJIMHH Koja je Ha
MOCpeaH HaurH MO/ KOHTPOJIOM nociofasua. CX0qHO MPETXOIHO PEUCHOM,
MIOCTOjM OCHOB JIa c€ TIOBPEAa Ha pany oX Kyhe, cMaTpa moBpeaoM Ha pajy.

MebhyTum, MULIIBEHa CMO Ja MOCTOjH BUILIE pa3jiora ja ce OHa HE
cMaTpa MOBPEAOM Ha pajy, a pasJior je Taj IITO je 3al0CICHH Ha JINYHU
3axTeB ynyheH Ha pax on kyhe (roBopuMo 0 HauMHY pada ol Kyhe koju
CMO MPENJIOKUIIN) U 1a Kyha 3a1iocIeHOr Huje Mo HeTTOCPEIHUM HaJ30pOM
1ociIoaBLa, HUTH OM TO MOTJIa OUTH MOLITO j€ TO CBOjUHA 3aIl0CIICHOT, a He
MOCJIO/aBLa U CAMHUM THUM 3aIllOCJICHH OpraHu3yje paja y Bboj U CICACTBEHO
TOME OJIr0Bapa IMYHO 33 HEraTHBHE MOCJICIHUIIE 10 KOJUX 10)e Y TOM IPOCTOPY.

5. 3ak/pyuak

Penybnuka CpOuja MMa 3HavyajHe MOTHBE Ja IMOCBETH MKy
neuHHCamy oArosapajyhux pemema y Huiby 3alITHTE [IPaBa 3aloCICHUX
KOje pajie BaH IPOCTOPH]ja MOCIOAaBLA, KOHKPETHO Ha AaJbUHY WM Ko Kyhe.
ITpBu MOTHB OiHOCH ce Ha MOTpely 3a OUyBameM BEIUKOT Opoja paJHUKa
y 36MJBH KOjU MOCENYjy TPa)KCHE BELITHHE U 3Hamba M KOjH, YKOJIUKO HE
Oyxy mornu na Hal)y aZekBaTHO 3arocliel€ Ha CPIICKOM TPXKUIUTY paja,
BPJIO JIAKO MOTY Jia C€ 3aI0cCIIe Ha IM00aJIHOM TPXKUILTY paja. Jpyru MoTtus
OJTHOCH C€ Ha U3Tpa/ilby KOHKYPEHTHOT IPUBPEIHOr aMOujeHTa Koju he outu
KOHLMIMHUPaH Ha (IeKCHOMITHUJUM MOJeTTMMa aHT'a)KOBambha 3aM0CICHUX.

HecnopHo je ma OpojHM MOCHOAABIM M 3alOCIICHU JKEJIe BHILE
(AeKCHOMITHOCTH y OpraHU3alMju paJHOr BpEeMEHa, IITO UM ynorpeda
HOBHX TEXHOJIOTHja u oMoryhasa. Mnak, y BpemMe BaHPEIHOT CTamba 1 KaCHUje

22 Ha mpuMmep, TOKOM paja Ko Kyhe, BO3ad MO)Ke NMPAaBUTH PACIOpE] BOKIE IPYTHM
BO3a4MMa, 3aKa3MBaTH CEPBHC 32 BO3UJIA, HAPYUHUBATH PE3CPBHE AENIOBE, PATHTH MOTPOLIY
TOpUBA, jaBJbaTH ce Ha Tele(OH y Be3n HEKUX OCHOBHHUX MH(OPMAIHja O paay MOCIOoAaBIa.
Kacup Moxe opraHu30BaTH pacropes paja JpyriM KacupuMma, Hapy4ruBaTh HEOMIXOAHY POy,
OJIroBapaTH Ha MpHMeAOe KyIala MPUCTUIIIE Ha aIpecy MOCTIOIaBIa, jaBJbaTh ce Ha TeredoH
W J1aBaTH OCHOBHE MH(OpMAaIMje BE3aHO 3a acOPTUMaH pobde KOjH MOoceayje MOCIOoaaBall
U IIeHEe, HAPYy4YMBATH 3ALITHUTHY ONPEMY W BOJUTH EBHACHIHMjY O HCHOM CTamby M CIMYHE
HOCJIOBE.

23 3axoH 0 6e30e1HOCTH | 3ApaBiby Ha paxny, (,,Cia. macauk PC*, 6p. 101/2005, 91/2015
113/2017 - ap. 3axon).
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BaHpeIHE CUTYalHje y 0jefuHUM IpagoBuMa mupom CpOuje, mokaszaso ce
J1a IOCTOj€ ¥ HeraTUBHE NocyieanLe GpaeKCHOMIIHOCTH Koje ce OTieaajy, npe
CBera, y HeJIOCTaTKy aJIeKBaTHUX 3aKOHCKHX HOPMU U HETIOCTOjamha TPaHHLa
n3Mel)y IpruBaTHOT U MOCJIOBHOT KUBOTA.

Kako Ou ce ypeamna marepuja pana of Kyhe TOKOM MaHIEMHje
,,KOpOHa BUpYyca“, a Kako OM ce n30eriia aHajorHa IpuMeHa oapeheHnx
oapendu 3aKoHa U 10jaBJbUBAE CIIOPHUX CHTYalHja, HEONXOIHO je UCTH
ypenuTH Ha oarosapajyhu nHaumn. CMaTtpaMo J1a je HajuelIHCXOAHHUje TO
YYMHHUTH MU3MEHaMa U JoryHaMma 3akoHa o pany. Ilopen oBora, HEONX0IHO
j€ KOHCTaHTHO PaUTH Ha eAyKaLlHj1, KaKO [10CTI01aBala TaKo U 3al0CICHUX
0 MpeIHOCTHMA U HEeJOCTalMMa paja Kox Kyhe U paga Ha JaJbUHY, KaKo
OM ce MCTH OCHOCOOMIIM 3a JOHOUICH¢ MHPOPMHUCAHUX M KBAJTUTETHUX
npoeCHOHATHUX OJTyKa.
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Some open questions about Working at Home during
a Covid-19 Pandemic in the Republic of Serbia

Summary

During the last decade there have been many phenomena related to the
condition of employee. Without a doubt, the most intense impact on the de-
termination of labour status has come by the so called telework or homework
as a special form of flexible employment model. Even though Labour Law of
Serbia regulates this kind of work in Art. 42, it does not define specific jobs
which can be undertaken. Most frequently those jobs are related to the IT
sector like server maintenance, administration of social networks, as well
as, translation services, accountant services, etc. From the employer point of
view, this model of employment has many benefits, usually related to cutbacks.
On the other hand side, this kind of employment led to further flexibilization
of working and employment conditions which weakened protective status of
an employee.

Since the Republic of Serbia recently introduced state of emergency
there is a significant need to search for an alternative ways of work organi-
zation, not only in private, but also in public sector.

Key words: homework, teleworking, flexibility, bylaws, Labour Law.
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IIOCEbHH BH/IOBH OBE3BEBEA 3ACTYKHUX
IHIOJEJUHALIA Y /IOMAREM IIPABY

Ancmpaxkm: Aymop y pady pazmampa nocebne gudoge obezdeherpa
3acuyscHux nojeounaya y oomahem npasgy, ykaszyjyhu oa osu ooauyu
obesbeherva umajy jako ynopuwime u 'y ynopeoroj u y Hauloj npasHoj
mpaouyuju. [locebno cy ananrusupatne o0pedde Hogoycseojene Ypedbe o
ONUHCUM YCLOBUMA U HAYUHY 000e]ie NPUSHARA 30 BPXYHCKU OONPUHOC
HAYUOHATHOJ KYIMYPU, OOHOCHO KYIMYPU HAYUOHATHUX MARUHA, 4 HA
ocHo8y Koje bu Munucmapcmeo kynimype u ungopmucaroa Penyonuke
Cpbuje mpebano 0a, nocie ceOmo2oduuiibez npekuod, 0ojasu Hogu
jasnu no3ue 3a 000eny NPU3HAra YMEeMHUYUMA U CIMPYUIbayuma
Y KyImypu, Koju cy c80jum paodom O0aau GpXYHCKU OONPUHOC
Kynimypu Hawe opacase. Aymop ykazyje Ha Hosume caopoiicame y
Ypeoou, cmampajyhu oa he ucme npsencmeeno oonpunemu éehoj
ejuxacnocmu camoz NOCMynKa 3a 000e1y Npushared, a yjeoHo
npeonasce u oopehena Ho8a peulerbd, Koja 3aXxmesajy u usmeHe u
oonyne 3axona o Kyimypu. Y pady cy cazneoane u CAudHOCMU U
pasiuxe uzmelhy npusHara 3a 8PXYHCKU OONPUHOC HAYUOHATIHOJ
KYAImMypu, 0OHOCHO KYIMypu HAYUOHATHUX MAFUHA U HAYUOHATHO2
CHOPMCKO2 NPU3HARA, Koje ce 0odemyje ocsajauuma medasse, Koju
cy Haspuuau 40 eoouna scusoma. Cnpogedena ananusa y paoy umda
3a Yum 0a yKadice Ha 3Hayaj obezdeherba 3aciyiCHUX nojeduraya,
VYMEemHUKA U CNOpmucma, d Yume ce Hacmas/ba 0AeHO YCHOCMAB/HbEHA
mpaouyuja, Koja Ha HAuum npocmopuma nocmoju jour 00 npee
non08UHe 0egemnaecmos 6exda.

Kawyune peuu: noceonu 6udosu odesdeherba;, nepconaine nemsuje;
NPU3HArbe 30 BPXYHCKU OONPUHOC HAYUOHATHO] KYAMYPU, 0OHOCHO
KYIMYpu HAYUOHAHUX MARSUHA, HAYUOHATHO CHOPMCKO NPUSHARE;
Penpe3eHmMamusHa Yopyicersd Y Kyimypu.

" e-mail: filip.bojic@ius.bg.ac.rs
Pao npummen: 05.09.2020.
Pao npuxseahen: 27.09.2020.
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1. YBog

VY PenyOnuny CpOuju mociieAlbuX rofiiHa youaBajy ce moceOHU BUI0BH
006e30ehema 3acyKHUX TOjeNHIIANA, KOjU Cy Y O0JacTH KyIType WUIIH
CIIOpTa OCTBAPHUIIM 3HAUAJHU]E CIIOPTCKE PE3YIITaTe, OAHOCHO 1aJIH BPXYHCKH
JONPUHOC HALIMOHAJIHO] KynTypH. [Ipu3Hame ce orsiena y ucmiaTtu noceOHux
JlaBama, Koja ce (MHAHCHPAjJy U3 jaBHUX MPUX0/Ia, KaJia T0jeInHAIl HABPIITH
rOZIMHE )KUBOTA NpeBul)eHe MOCeOHNM 3aKOHCKMM, OJHOCHO HO{3aKOHCKUM
MPOIKMCUMA WJIM KaJa OCUTYPaHHUK CTEKHE IpaBo Ha neHsujy. Ha ocHoBy
jaBHUX mo3uBa MunHucTapcTBa Kynrype Pemy6nuke CpOuje, cxomHO
onpendama 3akoHa o Kynatypu, of 2007. mo 2013. roguHe, yMEeTHULIMA,
OJJHOCHO CTpYyUHaluMa y KyJITYpH Cy A0JeJbUBaHa IPU3Haba 32 BPXYHCKH
JONPUHOC HALIMOHAIHO] KYJITYPH, OAHOCHO KYJITYPH HAallHOHAJHUX Matb1Ha,
y BUAY OyTOpOYHHMX HOBYAHMX IpecTanuja, GuHaHCHPaHUX U3 OyueTa, Koje
ce ucrutahyjy y3 nensujy. Mehytum, omirydeHo je ma ce ox 2014. ronuHe
MpU3Hamka HE JIOJIEJbYjy, OJHOCHO Ja C€ He 00jaBJbyjy HOBU jaBHU ITO3UBH,
OJJHOCHO KOHKYpPcH MUHHUCTApCTBA KYJITYpE, LITO j€ PEICTaBIballo KPajibe
HEMIPaBUYHY OAJTyKa IpeMa yMETHHIMMA, OTHOCHO CTPYUballuMa y KyATYPH
KOju ¢y y Mel)yBpemMeHy OCTBapuiIi IPaBo Ha IEH3HUjY, @ HA OCHOBY CBOjHX
YMETHUYKHUX JIOMETa CUTYPHO 3aCIIyKyjy [I0CEOHO IPU3HAKE 32 CBOj pall.
IToueTkoM OBE TOIMHE, MTOCIE CEAMOTOIUIILE Nay3e, JOHETa je OUIyKa J1a
ce OHOBO 00jaBM jaBHH MO3UB 3a 10JIeTy IPU3HAKA 32 BPXYHCKH JOIPUHOC
HAIlMOHAJIHO] KYJITYPH, OMHOCHO KYJITYPH HALlMOHAJIHUX MamuHa. [IpaBHn
OCHOB 3a CIIPOBOhEH-€ jaBHOT 1M03MBa HaJla3W C€ Y HOBOYCBOjeHO] Ypemou
0 OMMKMM YCJIOBHUMa M HaUMHY JI0Z€JIe IPU3Hamba 32 BPXYHCKH JOIPUHOC
HAIlMOHAJIHO] KYJITYPH, OJHOCHO KYJITYPH HALIMOHAJTHUX MambUHA, KOJOM CY
y OIHOCY Ha IPETXO/IHE ypende neTajbHHje Peryjrcana ojeuHa nuTama,
KOja Cy 4ecTo Omiia rmpeameT paciipaBa y jaBHocTH. Crora he ompende ose
Vpenbe noceGHO OMTH aHATM3UPaAHE Y OKBUPY paja.!

Taxohe, mopen npusHama 3a BPXyHCKHM JOINPHHOC HALMOHAJIHOJ
KYJTYPH, OZHOCHO KYyJITYpPH HAlMOHAJIHUX MambHUHA, y HAIlOj ApPXKaBU
006e30el)yje ce M HAIIMOHAIIHO CIIOPTCKO MPU3HAKE 3a OCBajadye Me/asha,
Koju cy HaBpiniau 40 roaguHa KMBOTA, a Y BUAY JA0KMBOTHOT MECEUHOT
npuMama. CardaH KOHLENT ce IPUMErbyje U 3a unaHoBe CpIicke akaiemMuje
HayKa 1 YMETHOCTH, I1a TAKO PEJOBHUM H JIONMCHUM YJIaHOBUMA AKaJleMuje

1 O ypenbama ycBojenum y nepuomy on 2006 mo 2010. rommHe ayTop je mmcao y pamy
,[loceOHa mpu3Hama 3a 3aciy)KHE YMETHHKE: caBpeMeHe auineme u Oynyha pemema®, [lpaso
u npuspeoa, 6poj 7-9/2013, ctp. 568-586.
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~IIPHUIaga akaJeMHjcKa Harpaja Kao BUJ JPYILITBEHOT NMpU3Hamba, Koja ce
ucruiahyje MmeceuHo™.?

O06e30eheme 3acnyKHUX T0jeIMHALA HIje HHCTUTYT HOBHUjET JaTyMa.
INojenuuu obnuuu o0e30ehema youaBajy ce M 'y Hallloj, aJlM Uy YIIOPEIHO]
paBHO] Tpaguuuju. Tpeba HAIOMEHYTH Ja Cy HEAONPHUHOCHE MpecTaluje
OBE BPCTE IOCTOjaJIe Y MOjeAMHUM CUCTEMHUMA U [IPE yCHOCTaBJbamba MPBUX
o0nMKka conujanHor ocurypama y EBponu kpajem XIX Beka, a y Hajsehem
Opojy cityuajeBa 3aBUCHJIC Cy IIPEBACXOAHO O BOJbE BiIajapa KOjU UX je
JI0ICJbUBAO HAJIIPE JI0jaJIHUM BOJHULIMMA, @ KACHH]E U IPYTUM UCTAaKHYTHM
HOjeAMHIMMA, IITO je mpeMa Bykopenu npencTaBibano 1 OCHOBHU HEIOCTAaTaK
OBHUX JlaBama.’>

Crora he y paay, NpMMEHOM HCTOPHjCKOIIPABHOI METOAA, OWUTH
aHAJIM3UPaAHH U TI0jeAMHH IPUMEPH U3 IPOLUIOCTH, a KaKo OM ce yKa3allo Ha
TO 1a 06e30eheme 3acyKHUX T0jeInHALA UMa YTy TPaIuLH]jy Y EBPOICKIM
u joMahuM OKBHpHMA, T€ HABEACHO MpeICTaBba A0OPY Mpakcy, o1 Koje u
JlaJbe He Ou Tpedasio OACTyIaTH.

2. PazaumuuTH 00JMIH conujaHor 00e30ehema 3acayKHUX
NojeINHAIA IYyTEeM MEePCOHAJHUX NMEeH3Hja U IPYTrUX
npecranyuja y ynopeaHoj NpaBHoj Tpaauluju

[TpBu oOnum 00e30eherma 3aciyKHUX TOjeIMHALA jaBJbajy CE jOII
y Crapom Beky. Y Pumy ce npBe mepe conujaiiHor ooe3oehema Besyjy 3a
pedopme Tubepuja u ['aja ['paxa. Y nepuoay mUXOBE BliaJJaBUHE YCBOjCH je&
3akoH 0 xury (lex flumentaria), no Kojem je cBaku riedejal Morao Jia Kymyje
JKUTO TIO jeTHHO] LEHH, a KUTO je IEePUOANYHO ACJbEHO MPUTIATHUIINMA
3ajenHuIEe ciaabujer MMOBHHCKOT cTamba.! [ToceOHa omiMKa TOT 3aKOHa ce,
cMmarpa ManikuH, cactojaja y TOME IITO je ,,MaTepHjajina nomoh rpahanuma
crabujer UMOBHOT CTarba MpH3HaTa Kao obaBesa apikase™.’ TIpodecop

2 HaBoau ce u Ja ce ,,BHCHHA Harpaje 3a pEIOBHE 4wiaHOBE Akajemuje yTBphyje y
M3HOCY JIBC U 0 NPOCEYHE HETO 3apajie Mo 3anocieHoM y PemyGnuum CpOuju ocTBapeHe
y jyHY NpPETXOAHE TOOHMHE, a MpeMa MojaluMa pernyOanyKor opraHa yrnpaBe HaJJICKHOT
3a CTATHCTHKY, a BUCHHA Harpaje 3a JOMHCHE 4WIaHOBE AKaJeMuje yTBphyje ce y H3HOCY
JIBOCTPYKE MPOCEYHE HETO 3apaic 1o 3arnocicHoM y Peny6iuuum CpOuju octBapeHe y jyHy
Mecelly MPETXOHE TO/MHE, a IIPEeMa MoIaluMa PeryOInYKor OpraHa yrpase HaJUIeKHOT 32
cTatucTuky ™. 3akoH o CpIrickoj akajeMuju Hayka u ymetHocTH (Crnyorcoenu enachux PC, 6poj
18/2010), unan 15.

3 Ommmwmpsnje y: Ivana Vukorep, Mirovinski sustavi, kapitalno financiranje kao cimbenik
socijalne sigurnosti, Pravni fakultet Sveucilista u Zagrebu, Zagreb 2012, ctp. 11-12.

4 Huxonaj Anekcannposuu Marukus, Mcmopuja Cmapoe Puma, Haponna kmura, beorpan
1997, ctp. 189.

5 Ibid.
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Jamapesuh HaBonu na je y Pumy nocrojana u ycranosa Collegio teniorum,
y KOjy ¢y ce ymuahuBane MecedHe pare Kako OM MOpPOAMIE MOCIe OueBe
cMpTH Jo0ujane jenan Bua HoBuaHe momohu.® Takolje, Bashba HArIACUTH J1a
cy y crapoM Pumy npBeHCTBEHO cpe/icTBa U3ABajaHa 3a 0oco0e Koje cy ouie y
BOjHOj CITY>KOH H KOj€ Cy 3a CBOje 3aciIyTe off MMIIepaTropa qooujaie oapeheru
M3HOC KaJa BHIIE HUCY Morje Ja 00aBibajy CiyOy yciel cTapoCcTd HIIH
uHBaIUAHOCTH.” ClIMYaH KOHIIENT NPUMEHBaH je 'y CpermbeM BeKY, Iie cy
BJIa/1apy, aJIi M IPUIIaJHULM CBELITEHCTBA U apUCTOKpaTuje, 00e30ehuBanu
MeH3Mje M CMEIITa] y MaHACTHpUMA 3a 3aCiIy’KHE MOAaHHUKE KOjU Ccy OMIIM
CyBHIIIE cTapH 3a pai.’

Cae HaBezeHO ynyhyje Ha TO 1a OBJie HUje PEY O Pa3BUjEHOM CHCTEMY
CoLMjalIHE CUTYPHOCTH, KOjuM ce 00e30eljyje CUrypHOCT CBHX JIMLIa Koja
Jocnejy y onpeheny ;kuBoTHY 100 M HUCY BHUIIE CIIOCOOHA 3a puBpeluBame,
Beh cy ce nuua obeszbehuBana ad personam, Hajuenthe Ha OCHOBY HEKHX
JUYHMX 3aciyTa WK Be3a ca BJIaJapoM, KOjH je ©UMao MPaBo AUCKPELIHOHOT
oJTy4HBama o Tome Kome he ce ucrimahuBaru cpeacTsa u3 Oyneray ciuydajy
HACTYMama COLUjaIHOT PU3MKa CTAPOCTH MJIM MHBAJIUAHOCTH, TE CE CTOra
youaBa CIMYHOCT HAaBEACHUX MHCTUTYTA Ca MEPCOHAIHUM MEH3HjaMa Koje
Cy ce JonesbuBalie y NOjeAMHUM €BPOICKUM Ap’KaBaMa joIl O CPEeIHHE
MPOLLJIOT MUJICHHU]yMa.

Jonena nepcoHanHuX MEH3H]ja, 3aCHOBAaHUX Ha KJIaCHOj IPUIIaHOCTH,
Ouna je moceOHO 3acTynibeHa y @pannyckoj og X VI Beka ra cBe 10 moueTka
®pannycke peBonynuje. Y jeAHOM TPEHYTKY MEPCOHAJIHE IEH3HjE CY
npencrasibasie u Oyygercko ontepeheme 300r BenuKor 0poja KOPUCHUKA U
BUCOKHMX M3HOCa, 0 KojuMa je BehnHOM omily4nBao Biajgap, y HEIOCTATKY
3aKOHOM ITPOIMCAHMX YCJIOBA M IPAaBUiIa O OCTBAPHBalby IIPaBa HA TIEH3U]Y.
Ta cpencTBa cy MaxoM JoJeJbHBaHa 3acilyKHUM TpalaHuMa, HCTAKHYTHM
reHepajuma, OWBIIMM MUHHCTPHMA, OCHpPOMAalIeHHM IuieMuhnma,
BOJHHIIMMA KOJ KOjUX je HACTYyNuo ofApeheHN MHBAIUAUTET TOKOM para,
JIOJaJIHUM CIY)KOCHHIIMMA, WIAHOBUMa CKYIIUTHHE, ald HEPEeTKO U
MUCIMMAa YHUjH je 3a7aTak Ono 1a Hana1ajy HenpujaTesbe Biajgapa u apxKase,
Pa3IMYUTHM MUJbEHHLIUMA, T1a YaK U KypTu3aHaMa.’ [IpomeHe koje cy norure
ca @paHIyCKOM PEBOIYLIMJOM OZIpa3uJe cy ce M Ha HHCTUTYT NEPCOHATHHUX

6 Cenan Jamapesuh, Coyujanno npaso, [lpaBau ¢daxynter YauBepsutera y Hosom Cany,
Hosu Cax 2010, ctp. 61-62.

7 Paul Studenski, ,,Pensions*, The Encyclopedia of the Social Science, Volume 12, Par-Pun,
The Macmillan Company, New York 1934, ctp. 66.

8 Pat Thane, ,, The History of Retirement®, y: Gordon L. Clark, Alicia H. Munnel, J. Michael
Orszag (ed.), The Oxford Handbook of Pensions and Retirement Income, Oxford University
Press, Oxford 2006, ctp. 35.

9 P. Studenski, ctp. 66.
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NeH3Mja, 1A Cy TaKO YKHHYTa COLMjaJiHa JaBamba Ha OCHOBY JAMCKPEIIOHE
OLICHE BJIaJlapa U YCIOCTaBJbCH j¢ HOBU IICH3MjCKU CHCTEM, 3aCHOBAaH Ha
00e30ehemy npecTanyja 3a 3ano0cieHe y JpKaBHUM OpraHUMa, KOjHU HUCY
BHUIIIE CIIOCOOHM 3a paj ,,lociie Iyre U BEpHE CIIy>K0e IpiKaBH', Kao U y
cllydyajeBUMa KaJa je JIOILIo 10 HOBpe/e TOKOM Bpliema cinyxoe.” YouaBa
Ce jacHa 3aKOHCKa PEryJiaThBa Yy HOBOYCIIOCTaBJHEHOM CHCTEMY, KOjH je
npUMemBUBaH TOKoM 1ejor XI1X Beka y @paHiyckoj, Te ce Ipeu3Ho HaBOAH
1y KOjUM CUTYyalijamMa 'y KOM U3HocCy je ucriahuBana neH3uja Ap>KaBHUM
CITy)KOSHUITUMA.

N Toxkom XX Beka, y IOjeAUHHUM Jp)KaBamMa, MaxoM ca
COLIMJAJIUCTHYKUM IPYLITBEHUM ypehemeM, youaBajy ce CIMYHHA OOJIMLH
o0e30ehema 3aciyxHux nojeaunana. Y Cosjerckom CaBesy cy mocrojaie
TaKO3BaHE MIEPCOHAJIHE CTAPOCHE MEH3H]je, Koje Cy IMpUIajaie JULKUMa ca
MoceOHUM 3acilyrama 3a COBjeTCKY ApXaBy y 00JacTH peBOIYLIHOHAPHE,
JIp’KaBHE W NMPUBPEIHE ACIATHOCTU HJIM JIMLKMMA KOja Cy MMaja U3y3eTHe
3aciyre y o0lacTH KyJIType, HayKe U TeXHHKe.! 3a ocTBapuBame paBa Ha
NEepCOHATHY MEH3Ujy HUCY y 003Up y3UMaHHU y)KMHA M BpCTa craxa, Beh
noceOHe 3aciyre MojeHIIa 3a COBjeTCKY ApkaBy. [IpaBo Ha mepcoHanHy
CTapOCHY IEH3Mjy MOIJIO C€ OCTBAPUTH caMo Kaja ce HaBpiue oapehene
TOJIMHE )KUBOTA, U TO, 60 TOMHA 3a MyIIIKapIIe ¥ 55 roauHa 3a sxkeHe.'? JacHo je
J1a je ped 0 HeAOIPUHOCHUM IIpecTaljama, Koje ce GuHaHCHpajy u3 OylieTa.
Kako npodecop [lerpouh HaBoaw, ,,y 3akoHonasctBy CCCP-a He nmocToju
noce0aH Crucak 3aciryra 3a Koje ce JJ0/1eJby]jy IepCoHalHe IeH3H]e, jep je ped
0 MHJIMBUAYAJTHUM 3acilyraMa Koje Cy IpeaMeT OLIeHE OpraHa Koju Jo/ieJbyje
ose nensuje’."® Takole, mocToje u oapeleHe Kiacudukaimje THX IpecTanuja,
a K20 OCHOBHA MEpHJIa Ce y3UMajy MECHHM HUBO Ha KOjEM ce JI0/IeJby]y TeH3H]je
Y MaKCHMAaJIHU M3HOC MIEPCOHAJIHE TEH3HUjE, TE CE Pa3JIMKY]y IEPCOHAIHE
MIEH3Mje CaBE3HOI' 3Hayaja Koje Cy I0JeJbMBaHE JULMMa 3a 3aciyre 3a
Cosjercku CaBes, 4uju je MakcuMasad U3HoC u3Hocuo 1o 200 pybasea,
3aTUM penyOJIMuKe NepcoHaIHe NEeH3Hje, Koje Cy I0JeJbUBAaHE 3a 3acilyTre
0[] penyOJIMYKOT 3Hayaja ¥ 4Mju je MakcumasaH u3Hoc 1o 120 pyGasea u,
KOHA4YHO, 00s1acHe (MECHe) TeH3Hje, KOje Cy A0/eJbHBAHE 3a 3acIyTe 0l MECHOT
3Hayaja ca MakcUMaJHUM u3HocoM 10 80 pybasea.* Kypuosuter je na je

10 Ibid.

11 Anekcanmap Ilerposuh, Ocueyparwe 3a cnyuaj cmapocmu, TOKTOPCKa IUCEpTaIldja
(neoOjaBsbeHa), [lpaBau paxynter Yauepsutera y Humry, Humr 1988, ctp. 132.

12 Ibid., cTp. 133.

13 Ibid.

14 Ibid., ctp. 132-133.

VYV Pyckoj ®@enepariiju 1 1ajbe IOCTOjU jeman moceban B 00e30ehera 3acmyKHIX
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BUCHHY NIEH3Hj€ AUCKPELUOHO oAapehuBao opran Koju jy je 104esbUBao, a
IPUIMKOM ofpehrBama n3HOca y 003Hp Cy ce y3uMmasle 3aciiyre Juna Kome
ce JlofieJbyje TIeH3Hja, HEeroB MaTepHjalHU MOJI0XKa] U Opoj M3IprKaBaHUX
wyiaHoBa nopoauie. [locraBiba ce mUTame Aa JM je JTULE KOje je 0CTBapUBaJIO
MPaBO HA [IEPCOHAIIHY CTAPOCHY NEH3H]y MOTJIO OCTBAPUTH KYMYJIATUBHO U
IIPaBO Ha PEAOBHY, OJHOCHO IIYHY CTAPOCHY IIEH3M]jy Ha OCHOBY IIPETXOAHOT
CTa)ka OcUrypama U rogusa >xuota. [Ipumepa paau, y Uexocnosaukoj je
Ousio mpeaBUheHO MpaBo Ha JUYHY MEH3Ujy KOje je MPUIaaaio HapOYUuTO
3acIy’>KHUM paHULMMA y IPUBPEIHU, HAYLH, KYJITYpH, APKABHO] YIIPaBH,
aJii je Ta coLMjajHa MpecTaluja 3aMekbiBajla CBe 0CTalle BPCTE MEH3Uja Ha
Koje OM OCHUT'ypaHHUK OCTBapHO MPaBO Ha OCHOBY COLIMjaJIHOI OCUI'Ypamba,
LITO JOBOJM JO 3aKJbyYKa Ja Y TOM CHCTEMY COLMjaJIHE CUTYPHOCTH HHjE
Ouna Mmoryha Kymynainuja JU4HE IEH3Uje ca CTAPOCHOM HJIM HHBAIHICKOM
HEeH3UjOM. "

Bpenne momena cy u moceOHe mpecTanuje Koje ce ucruiahyjy
3aCIy’KHUM TnojenuHuuMa y PenmyOmuunum JluTBanuju, koja je Ouina y
cactaBy CCCP 1o noHOBHOT ycriocTaBJbama Jp:KaBHE He3aBHCcHOCTH 1990.
rogune. Hemyro 3arum, 1995. ronune je ypahena ceseobyxsarnHa pedopma
MICH3MjCKOT 3aKOHOJABCTBA, @ HOBU CHUCTEM j€ 3aCHOBAaH Ha MPUHLUINMA

rpaljaHa, KOju je BeoMa cIrdaH HalleM KOHIeTTy 00e30elema 3acimy)KHUX YMETHHKA
U CIIOPTHCTA, ald M KOHIEMNTY obe3behema koju je mpuMemuBaH y CoOBjeTCKOM
CaBe3y. OcuM Ha yMeTHHKE, Ta] BHI 00e30chema OmHOCH ce M Ha 3aciTy)KHE
CIIOPTHCTE, HOCHOLIE PAa3IMYUTUX JPKaBHUX NPU3HAA U OPJCHA, alld ¥ Ha paTHe
xepoje. 3aKOHOM O J0JIaTHOj MeCeuHOj (uHaHCHjcKoj nmoapmy rpahanuma Pycke
Denepanuje 3a n3y3eTHa ocTBapema u 3aciyre y Pyckoj ®enepaunju, xojum ce
Mpenn3npa Koje KaTeropvje W IMoj KOjuM yCJIOBHMa MOTY J1a OCTBape IpaBo Ha
mpecramnyje, npeasuheHo je ma ,apkaBibaHu Pycke ®Deneparje, KOPHUCHUIU
neH3uje ca npeduBanuiuTeM y Pycuju, koju nmajy noceOHe 3aciyre ¥ U3y3eTHa
ocTBapema y obiactu Kyarype, 1ooutHuim JlemuHnose Harpane, [lpxaBHe Harpajie
CCCP-a, [pxkaBue Harpage Pycke ®enpepammje, Opaena Caerora amocrosa
Amnpnpeja IpBo3sanor, Opaena 3a 3aciyre I, II, III u IV crenena, ocBajaun mMenaspa
ca Onmmvrrjckux 1 [TapaonmMiijckux Urapa 0cTBapyjy MpaBo Ha TOAATHY MECCUHY
(uHaHCHjCKY HakHamy y u3Hocy ox 250-415% meHsuje y 3aBUCHOCTH Ol BPCTE
npusHama 4uju cy Hocworwm™. [Ipumehyje ce ga je OCHOBHH YCJIOB 3a JOMCITY
(hmHaHCH]jCKe TTOJIPIIKE TPU3HAE, OJHOCHO HArpa/ia WM OpJIeH, KOj! CY M0jeANHIIN
nobunn. HanmoHanmHa mpusHama 3a BPXYHCKH JIONPHHOC y O0JACTH KyJIType H
criopra, uctpaxusame CekTopa 3a 3akoHo1aBcTBO brubnnorexe Hapoane ckynmrune
Penyomxe Cp6wmje, 6poj 3-03/12, 01/03/2012, ctp. 5; DenepanbHbiii 3aKoH OT
4 mapta 2002 1. Ne 21-®3 ,,O JOMOIHUTENHHOM €XKEMECSIHOM MaTeprajIbHOM
obecnieuennnu rpaxkgan Poccuiickoit denepannu 3a BBIJAIOIUECS TOCTHKECHUSA U
ocoObie 3aciyru nepen Poceniickoit denepanumeii™, wi. 1 u 2.

15 P. Jlazapesuh, T. Byjomesuh, Coyujanno ocueyparmwe y Jyeocnasuju, Kynrypa, beorpan
1958, ctp. 165.
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YHHBEP3aJHOCTH, COJIMAAPHOCTH, jEAHAKOCTH, CUTYPHOCTH INPUXOAA U
CJIMMUHHCAa CUPOMAIITBA, T€ Cy HOBHUM 3aKOHMMa yCIIOCTaBJbEHA TPHU
pazinunTa obnmuka ode3dehema cTapujux JULA: COLUMjaTHO OCUTYPamhe
3aCHOBAHO Ha JJOIPUHOCHMA 0€3 HKaKBUX OCCOHMX MPUBUIICTH]a, IPKABHE
neH3uje Koje ce GuHaHcupajy u3 Oyyera u 10AeJbyjy HOCeOHUM 3acyKHUM
1 npodeCHOHAIHUM rpylama, HayYHUIMMa, JOKTOpUMa HayKa, ajiu U
JKpTBaMa HEKaJalIber COBJETCKOI PEKMUMA, Y3 II0CTABIbAbE PE3UICHTCTBA
K20 OCHOBHOT YCJIOBA, M KOHAYHO COLIMjaJIHE TIEH3H]e, HA KOje TPaBo UMajy OHE
KaTeropuje Koje yciea pa3InuyuTHX OKOIHOCTH, Hajuemhe 300r oxpehenor
BUJIa MHBAJUAHOCTH WM NIOIM3amba Aele, HUCY OuJie y CTamy Ja IPUCTYTIe
TPXKHILTY pajia U OCTBape NpaBO Ha cTapocHy meH3ujy.'* CriomenyTe
JIp’KaBHE MEH3Uje MPeACTaBibajy cnenuduuHo aaBame u uciiahyjy ce 3a
3aciyre mnojeAuHIy. Mory ce ucniaahuBaty y3 cTapocHy MEH3HUjy, KOjy je
nojenuHan 00e30e110 Ha OCHOBY yIJIaTa JOIPUHOCA 32 00aBE3HO MEH3UjCKO
Y MHBAJIMJCKO OCHTYpambe, Te caM LUJb IpecTauuje Huje odezoeheme Beh
HarpahuBame WM nak penapanmja.'’

3. O6e30eheme 3acay:KHUX NOjeIMHALA
y aomahoj npaBHoj Tpaanumju

[IpBu BuOBH couujamHor 00e30ehema crapujux JIMma y MOJAEpHO]
CpOuju BpILIe ce TOCPEICTBOM HHCTHTYTa IIEPCOHAIHE IeH3Hje. YKa30M KHe3a
Munoma O6penoBuha u3 1835. ronune, Koju je JOHET HEMOCPEIHO TOCHe
ycBajamba CpeTermhCKOT ycTaBa, MpeaBileHa je ncmiiaTa ConujagHux JaBama,
KOja MMajy KapaKTEepUCTUKE IOMEHYTUX TIEPCOHAHMX MeH3H]ja, u3 Oynera
3a 3aciy’KHe nojequHIe 1 3a yuecHuke [IpBor u pyror cprckor yctanka. Y
VYka3y ce HaBOAHM J1a ,,yBakaBajyhu pomospyOuBe 3aciayre HEKHX ofabpaHux
JUIa, Koje OHa MMajy 3a MPEMIIIM POJ M OT€YacTBO Halle, U >kenehu ucre
3aciayre KOJMKO TOJIMKO HarpaauTH Kako OM UM ce o0e30ennia curypHa
CTapocCT, pelaBa ce NMoJ JaHAITHUM JaHOM HaBEICHUM 3aCTy>KHUM JIHIIHMA
TOAMILILY TIEH3U]y Y TaJUprUMa Cpa3MepHO BHXOBUM 3aciyrama, 3BambHuMa
u ynHoBuMa natu’.'® [leHsuje cy ce kperajne y uzHocuma on 60 Tanmpa,
KONKKO je mpumao JakoB Henanosuh, BojBoga cprcku u3 nepuoaa Ilpsor
cprickor yctanka, 1o 400 tanupa, Koiauko je npumao Jumutpuje Bophesuh,
Cpricku MyKoBHUK. Ha ocHOBY Ykasza, mpaBo Ha MeH3Hjy je ocTBapuio 27

16 Teodoras Medaiskis, ,,Transformation of old-age security in Lithuania®“, y: Winfried
Scmahl and Sabine Hortsmann (ed.), Transformation of Pension System in Central and
Eastern Europe, Edward Elgar, UK — USA 2002, ctp. 167-168.

17 Ibid.

18 Vka3 kne3a Musoma O6penosuha objaBiben y Hogunama cpnexkum 6poj 10, 2. roquna,
cybota 9. mapt 1835.
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JULa, yIIaBHOM UCTaKHYTHX yCTaHUKa U3 00pou 3a ocnoboheme Cpbouje
on Typaka, Maza cy ce Ha JJMCTH HaJIa3uJia U ABa JOKTOPA U jellaH YUUTEIb.
VYKa3oM je mpaBo Ha MEH3Ujy y u3Hocy o 150 tamupa MeceqHO OCTBapuo
n Byk Credanosuh Kapayuh. Ykaszom je nponucano u na he ce nensuje
ucrutahuBary U3 IpKaBHE Kace, nodesin o Dyphepnana.”” Youasa ce na je
jeaH o OCHOBHHMX LIMJbEBA U3HETUX Y YKa3y KHe3za Muutomna obe30ehuBame
CUT'YPHE CTapOCTH 3aCIIyKHUM IOjeAMHLIAMA.

TaxBa mpakca je Omiia IpUCYyTHa M KpajeM JEBETHACCTOr BEKa Y
Kpasmesunu Cpouju. Hapoana ckynmruna Cpouje je 1892. ronune ycBojuna
npeqior Panukanne cTpaHke ,,Ja ce 3aCiayKHUM KIbH)KEBHUIIUMA CPIICKUM
3maj-JoBany JoBanosuhy u Jbyou I1. HenanoBuhy ogpenu ronumma Harpaaa
01 4.000 nuHapa 10KJIe TOJ Cy KUBU, ILITO MIPEACTABIbA jOLI jeIaH IPUMEp
HEePCOHAIHUX MEH3Uja Y HAIIOj TPAaBHO] TPaAUIHju. >

CIu4YHUM NPUHLHUIIOM, 3aCIY>KHUM NOjeIMHIMMA je 0obe30ehena y
MOjeJUHUM CITy4ajeBUMa U IOPOJUYHA NIEH3H]a, KAKO HEKH ay TOPH CMaTpPajy,
IPBH IIyT Ha OBUM NPOCTOPHMA, a Koja ce ncrutahmBana yaoBHIM BOXKIA
Kapahopha Ilerposuha Jenenu IlerpoBuh, Ha ocHOBY pemiema JpxaBHOr
caBeTa M TaJallber KHe3a cprckor Muxamia O6penoBuha. Caser je y
pelIemy HaBeo ,,J1a ce y 3HaK 3axBajHoCcTH cupaM Kapahopha nazne merosoj
ynoBuiy Jenenu nercuja og S00 tanupa roguiime’. Basba HanmoMeHyTH 11a
je mo youctBy Boxaa Kapahopha 1817. ronune, Jenena, koja je y To Bpeme
ca cBOjoM nmopoaunoM 6opasuina y Xotuny y becapaduju, mo ogsrynu Pycke
BJIaJie, Kao BOXK/I0Ba yJOBHLIA, HACTaBUIIa Ja mpuMa KapahopheBy nensujy case
1o 1830. ronune, kaga je Pycuja oqmyunna 1a cBUM CPIICKMM €MHUTpaHTHMA
omy3Mme nasbe u3apkabame.’ Jerena [lerpoBuh ce yjenHo MOke cMaTpartu
1 IIPBOM >KEHOM Koja je y CpOuju ocTBapuiia mpaBo Ha HEKY COLHUjaNIHY
mpecTanujy.

[IpaBo Ha HAPOAHO MPU3HAKHE OCTBAPUBAIIM Cy U YJIAHOBH ITOPOIHIIC
MOYMBILUX 3aCIYKHUX NojennHana. CBemianu u Jenenu, hepkama necHuka
BojucnaBa Unuha, Ha OCHOBY pelierma 3aKOHOAaBHE BiacTH o1 15. Maja
1892. ronune wu pemema Munuctpa ¢punancuja og 30. maja 1902. rogune
ucruiahnBana je cBe 10 yaaje ToAuIba HaKkHaaa y u3Hocy ox 600 qunapa.?

19 Vka3 xueza Munoma O6penosuha objaBisen 'y Hosunama cpnexum 6poj 10, 2. roquHa,
cybota 9. mapt 1835.

20 Josan Josanosuh 3maj, Anmonoeujcka eouyuja Jecem 6exkoéa cpncke KibudcesHOCMU,
W3znaBauku nenrap Marune Cprcke, Hou Can 2012, ctp. 441.

21 Omnmmpnuje y: Anexca VBuh, ,,Jenena Kapahophesuh nocie cmprtu cBora myxa‘, Cpncku
Kroudcesnu enacHux, kwura XXIV, beorpang 1928, ctp. 366-367; [ejan Huxonuh, Cpncke
Kpasuyu u yapuye, Hapoana 6ubmamnoreka Pecascka mxona, JlecnoroBarn 1998, ctp. 228.

22 Tloparak je mpeyser u3: Crucak NMeH3HMOHEpa, YNHOBHHUKA HA PACTIONIOKEbY, JIHIA KOja
MpUMajy U3 KaBarbe M 3aCiTyKHHUX JbYIIH, CTabe Ha JaH 5. HoBeMOpa 1904. rogune, ctp. 30.

48



@unun Bojuh, Ilocebnu 6udosu obezbelierpa 3acysHcHux
nojeounaya, cmp. 41-64, XXIV (2/2020)

I1paBo Ha roquILk-e HAPOAHO MpU3Hae Y u3Hocy o1 2.000 quHapa npumao je
Y IOpOJUIH KibHKeBHUKA Panoja lomanoBuha, Ha ocHOBY peluewma Hapoane
ckymmrtune ox 13. mapra 1909. rogune.?

3aHMMJBUB je oJaTakK u J1a je moueTKoM X X BeKa, Ha OCHOBY pellcHha
Hapozane ckyniutuHe, paBo Ha HAPOIHO MPU3HAKE Y U3HOCY o1 720 nuHapa
roaue npunano u ortujy XK. Mnuuuhy, rmymuy u ynpaBHUKY nyTyjyher
no3opumita.”* OCHOBHH IIUJb HAPOIHOT TPH3HAKa OUO je na ce o0e3berne
3aciTy>KHHM TI0jeMHIIN WIHM YWIAHOBH IbUXOBHX MTOPOAMIIA, YCIIE HACTyambha
COLIMjaJTHOT pU3MKA CTapoCcTH Miau cMpTH. CBe 110 ycBajama 3akoHa O
pagmama 1911. ronune, mpaBo Ha NEH3H]jy IPHUIIAIAIIO0 je MAaXOM YHHOBHHLIUMA
Y IpUNIaJHUIMMA [IOjeIMHUX Npodecuja, Te BeTUKU Opoj Jua Huje 0o y
MoryhHocTH aa ce 06e30eau ycien HacTynama pa3InuuTUX COLMjaTHUX
pusuka. IlomenyTa oniyka npencrasiba oapeheHy nperedy MHCTUTYTa
MoceOHOT MPU3HaKka YMETHULMMA 332 BPXYHCKU JAONPHHOC HALMOHAIHO]
KYJITYPH jep je LuJb MHCTUTYTa ca movyeTka XX M MHCTUTYTa ca IOoYeTKa
XXI Beka Ha4eITHO UCTH, a TO je JoJeJia MOCEOHOr HOBYAHOT MPHU3HAKA 3
3aciy’KHE yMETHHKE, KOjuM he ce ucka3aTH IoyacT, ajii yjeaHo ooe30eautu
u oxrosapajyhu HUBO COLMjaJIHE CUTYPHOCTH Y CTapOCTH.

Tpeba nanomenytu 1a je 'y ®HPJ, nenecernx ronnna XX Beka,
nocrojaia MoryhHoct na CaBe3Ho u3BpIIHO Behe, Ha OCHOBY AMCKPEIIOHE
OJUTyKe, IPU3HA IIPAaBO Ha CTApOCHY MEH3H]Y JIMILY KOje HE UCITyHhaBa YCIIOBE
npeaBuleHe IponrucuMa O MEH3MjCKOM M MHBAJIUICKOM OCHUTYpamy, a y
JjeHOM MepHoy HerocpegHo nocie Jpyror CBEeTCKOr paTa 0 CTULamy [paBa
Ha MEH3H]jy JIMLA KOje HE UCITYHhaBajy 3aKOHCKE YCIIOBE IUCKPELHUOHY OJUTYKY
Cy MOIJIHM JIOHETH W M3BPILIHK OJ00pH 3aBOJA 3a COLMjalIHO OCUTYyparmbe.”
CaBe3Ho u3BpLIHO Behe je MMasio MpaBo | J1a OAyuu o BeheM U3HOCY IeH3Hje
0]1 OHOT M3HOCA KOjH je YTBpl)eH mpeMa 3aKOHCKUM ITPOIUCHMA O IIEH3H])CKOM
OCUTYyDpalby.

N y nepuony COPJ je mocrojao MHCTUTYT H3Yy3€THE CTAapOCHE
NeH3Mje, Koja je mpumnajaia JHIUMa Koja Cy HapOYMTO 3aciy’XHa Ha
M0JbY PEBOJIYLIMOHAPHE, MTOJUTUYKE, HAyYHE, KyJITYpHE, IPUBPEIHE HIIN
IpyLITBeHE AenaTHOCTH. llpernocraBiba ce a je y30p 3a yCIOCTaBIbambe
TOr MHCTUTYTa OMO MoJiel Koju je 3axuBeo y Cosjerckom CaBesy, anu je
YCJIOB 32 U3Yy3€THY CTapOCHY MEH3HjY, OCUM HapOYMTHX 3aciyTra, 0 KOjuMa

23 Tlonarak je npey3et u3: Crmcak neH3uoHepa, YMHOBHUKA Ha PACIIONIOKEHbY U JIMIA KOja
NpUMajy H3pKaBaibe, cTame Ha JaH 1. oktoopa 1909. ronune, ctp. 31.

24 Tlogmarak je mpeyset u3: Crmcak MeH3HOHEpa, YAHOBHUKA HA PACIIONIOKCHY 1 JIHIA KOja
IpUMajy H3prKaBambe, cTame Ha aH 1. oktoopa 1909. ronune, cTp. 31.

25 Zlatko Cota, Zdravko Popovi¢, Penziono osiguranje, Birotehnika, Zavod za organizaciju
i unapredenje uredskog poslovanja, Zagreb 1958 ctp. 11, 136 u 276.
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Cy JUCKPELHOHO O[Ty YrBaJia Beha CKynTHHa penyO0/inka u HOKpajuHa, ono
Y He3aJI0BOJbaBajyhu MaTepHjaliHu 10JI0XKa] JHUIA KOje je OCTBAPHIIO IIPaBoO
Ha u3y3eTHy ctapocHy nensujy. [Ipodecop Ilerposuh HaBoau aa je ox cBUX
penyOinKa 1 ayTOHOMHUX nokpajuna jeanno Ckynmtuna CP Cpbuje 1983.
roguHe noHena OmIyKy o oxpehuBamy opraHa U o yTBphuBamy OIMKHUX
yCJIOBA 3a CTHULIAKE, OCTBApUBabE U 00ycTaBy M3y3eTHe nensuje. Omarykom
Cy moceOHO Mpelu3upane HapouuTe 3aciyre, Te cy mely ,,HajzaciayxxHuje’
CBPCTaHU HAJUCTAKHYTHjU NMPEAPATHU PEBOIYIIUOHAPH, HAPOIHH XEpOjU
n Hocuouw [lapTusancke ciomenuie 1941, koju cy Ounu opranusaropu
Hapognoocnoboaunauke 60opbe W Haj3aciIy’>KHHjH BOJHU PyKOBOIHOLH,
Kao M HAjUCTaKHYTHjU caBpeMeHH (pyHKIMOHepu LleHTpamHOr KoMuUTETa
Jyrocnasuje u Llentpasnnor komurera Cpouje, a 3a octaje ce Tpakno yKynaH
CTBapajlaukKy OIyC M3 00JIACTH HayKe, KyJITYpe U APYTUX APYLITBEHUX
JIETaTHOCTH Kao M M3y3eTaH JOIPUHOC jadamy NpUBpeAe, YKIbyuyjyhu
U MPOHAJIA3aIITBO U HOBOTAPCTBO.?® M3HOC M3y3eTHE CTapOCHE TEH3H]je
Pa3IMKOBAO ce 0]l penyOIInKe 10 penyoiuke, Te je y MakeIoHUjU Taj H3HOC
610 85% TMYHOT TOXOTKA OCTBAPEHOT Y TOj PEIYOIUIIH Y IPETXO0IHO] TOAUHH
yBehasor 3a uetupu mmyTa, a y CpOuju He BUILE O] IPOCCYHOT JTUYHOT J0XO0TKA
CBHUX paJiHUKa 3arnocieHux y PenyOnuuu y npeTxoqHoj ronuuu, ysehanux
3a 3,8%.%

4. Obe30eheme 3ac1y:KHUX YMETHHKA U CTPYyYHaKa y
KYJTYpH NpeMa HOBOj Ypenou o OJIMKUM YCJIOBUMA U HAYHHY
Jojese MPU3HAKA 32 BPXYHCKH JAONPHHOC HAIIMOHAJIHO]
KYJTYPH, OTHOCHO KYJITYPH HAIIMOHAJIHU MAabHHA

[MpusHame 3a BPXYHCKHU JIONPUHOC HAIMOHAIHO] KYJITYPH, OJIHOCHO
KYJATYpH HaI[MOHAITHUX MarmbHHA MPEJICTaBJha HHCTUTYT jJomalier mpasa,
KOjU TIOCJICABUX TOAMHA W3a3uBa OpojHE TOJEMHUKE y APYIITBY. TemKo je
ONIPEIUTH genus proximun TOT WHCTUTYTa M U3BECTH 3aKJbydyak Jia JI ra
yoriiTe Tpeba mocMarpaTH y OKBHpUMa coliujaiHor npasa.”® U namse ce
MOCTaBJba KA0 MMUTAE J1A JIN j€ OCHOBHHU ITUJb MHCTUTYTA JOJATHO COLIUjaJIHO
o0e30eheme yMeTHHKA Y Ci1yuYajeBMMa HACTyakha HEKOT COLIM]aIHOT PU3HKa
MPUIUKOM KOjer c€ yMETHHIIMMA, OJHOCHO CTpy4YmalnMma y KyJITypu
00e30ehyje Behin 00uM mpaBa y ogHocy Ha Beh cTedeHa mpaBa y cUCTEMY
COIIMJaJTHOT OCHUTYpara WIN Ta] MHCTUTYT Tpeda MOTIYyHO Pa3rpaHHYUTH

26 A.Ilerposuh, ctp. 186.

27 Ibid., ctp. 241.

28 Owumun bojuh, ,,[locebHa mpu3Hama 3a 3acIyKHE yMETHHUKE: CaBpeMeHe auiemMe u Oymyha
pewewma“, [Ipaso u npuspeoa, 6poj 7-9/2013, ctp. 569.
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o]l Wjieje colrjaiHor 00e30ehema 1 jeAHOCTABHO ra MOCMaTpPaTH Kao BUJ
Harpaje, Tj. MoceOHe MoYacTH 33 YMETHHMYKH JONPHUHOC HALMOHAIHO]
KyATypu. MoXa je HajjeqHOCTaBHHje MOCEOHO MPU3HAKE YMETHUIIUMA
Kao0 JI0’)KUBOTHO HOBUYAHO JIaBam-¢ IIOCMATPaTH Kao sui generis naBame Koje
IpkaBa 00e30ehyje y ckiagy ca mIponucaHUM 3aKOHCKUM M MOJ3aKOHCKUM
KPUTEPUjyMHMa, a KOje Kao IITO ¢ MOIJIO YOUUTH U3 rOpe HaBEACHOT, Ma
IyOoKe KOpeHe y Halloj IIPaBHOj TPaIHLnju.>

[TpusHame 3a BpXyHCKH JONPUHOC HALMOHAIHO] KYJITYPH, OXHOCHO
KYJATYpH HalMOHAJTHUX MamHHA, MOXe ce aeuHucatu Kao moceGHO
JIaBame, koje ce ucruiahyje m3 Oyuera PemyOmuke CpOuje, a koje ce
J07ieJbyje YMETHULIMMA, OJHOCHO CTPYUYHalMa y KyJITypH, KOjU Ccy Jaju
BPXYHCKH JIonIpuHOC KynTypu Pemy6nnke Cpouje. [IpaBuu ocHOB 3a gozeny
npu3Hama je y BaxkeheM 3akoHy o KynTypH, ycBojenoM 2009. rogune, y Kojem
je npensuheno na Brnana Penybnuke CpOuje, n3y3eTHO, MOXKeE TOACIUTH
NPU3HAKE Y BUAY JAOKUBOTHOI MECEUHOT HOBYAHOI MPUMamba YMETHHUKY,
OJJHOCHO CTPYUHaKy Y KYJATYPH, KOjH je OCTBApHO NMPABO Ha MEH3HUjy, a Ha
OCHOBY BPXYHCKOT JIOIIPUHOCA HAIIMOHAIHO] KYJATYPH, OIHOCHO KYJITYpH
HALOHAJTHUX MamKHa.*’ 3a ycBajambe TUX 3aKOHCKHX ofipenada, ratio legis
ce MOXE MOTPAKUTH Yy YMEHCHULIM 1A j€ M0JI0Ka] yMeTHUKa y PenyOnuun
CpOuju nprIMYHO TEXakK, J1a Cy NeH3uje yecTo oOe30eheHe Ha OCHOBY
noceOHUX JOMPUHOCA 33 CaMOCTaJIHE YMETHHKE, KOjUX je HajBuile mehy
KOPUCHHUIIMMA MPU3HAba 38 BPXYHCKHU JOMPUHOC HAIIMOHATHO] KYJITYPH,
yTBpleHe y HUCKOM M3HOCY, HEPETKO U Y H3HOCY HajHIIKE MIEH3H]e, 11a ce Ha
HEKM HaYMH WHIUPEKTHO MCIPaBJba jelaH BHJ JIOIIET CTaTyca yMETHHUKA Y
IpxaBu 00e30ehermeM noceOHNX AaBama y Iepuoay Kaaa Hucy y MmoryhHocTu
Ja 00aBJbajy IeNaTHOCT y ITyYHOM 00MMY, OTHOCHO Y TPEHYTKY KaJa HaCTYIH
COIIMjaJIHU PUBHK CTAPOCTH.>!

3aKoHOM je mpeaBuheHo Aa OIrKe ycIoBe U HAUWH J0/IeNIe IPU3Habha
yTBphyje Biana PenyGiuke CpOuje, koja je y Be3u ca TUM IIUTakEM YCBOjUIIa
10 cajia eCT ypeadu kojuma ce Onnxe ypel)yjy yclioBH o KojuMa HeKo JInLe
MOY€ OCTBApUTHU MPaABO HA MPU3HAKE 32 BPXYHCKHU TOMPUHOC HALIMOHAITHO]
KYJITYpPH, OHHOCHO KYJITYPH HALIMOHAIHUX MambuHa. Y HacTaBKy he nmoceOHa
naxxmwa OuTH nocsehieHa HOBOYCBOjeHO] YpenOu o OJIMKHUM YCIOBUMA U HAUUHY
JI0ZieJIe IPU3HAKa 38 BPXYHCKH JOIPUHOC HAIIMOHAIIHO] KYJITYPHU, OITHOCHO
KYJITYpH HAIMOHAJIUX MambUHa, HA OCHOBY KOje O MUHHUCTapCTBO KyJIType
u nHpopMucama Tpebdaso 1a pacluile Mocie celaM I'oArHa HOBH jaBHU
29 Ibid.,
30 3Bakon o kyarypu (Cmyocbenu enacnux PC, 6poj 72/2009, 13/2016 u 30/2016 — ucnp. n

6/2020), unan 14.
31 . bojuh, ctp. 571.
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MIO3MB 32 JI0JIeTTy IPU3HAKA 38 BPXYHCKH JONPUHOC HALTMOHAIHO] KYJTYPH.
HecnopHo je na HaBenena Ypenda npeicTaBiba HOMaK y OHOCY Ha MPETXOTHE
ypenoe, Koje cy peryiucaiie 0BO MUTAE, 1a Cy YCIOBH 3a IOACTY IIPU3HAA,
aJIM M caM MOCTYTIAK, IPEUU3UpaHy, ajld u Jajbe ce npumehyjy onpehenn
HEJI0CTAIH, 32 YHje OTKJIambambe Cy HEONXOIHE U U3MEHE U JOIYHE openon
3akoHa O KyJTYpH, KojuMa ce ypehyje mpaBo Ha MpHU3HAKE 38 BPXYHCKH
JONPUHOC HALIMOHAIHO] KYJITYPH, OAHOCHO KYJITYPH HAllHOHAJTHUX MambUHa.

OcHoBHHU ratio legis 3a ycBajame YpenOe je ypehuBame OImxux
ycJI0Ba, Ka0 M Ha4YMHa Jjojielie Tpu3Hama. [[pu3Hame npeacTaBiba JOKUBOTHO
MECEUHO HOBYAHO PHMahE, KOje Ce I0/IeJbYje YMETHHUKY, OZTHOCHO CTPYUhaKy
y KYJATYPH, 32 BpPXYHCKH JOIPHUHOC HALIMOHATIHO] KYJITYPHU, OXHOCHO KYJIATYPH
HAIlMOHAJIHUX MamUHA. Y caMOM TEeKCTy YpenOe HarjlaleHo je, Kao Uy
3aKoHy O KYJITYPH, J1a IPU3HAKE TPEACTaBIba JINYHO, HEIPEHOCHBO IPAaBO.
W3 HaBeqHOT MPOMCTHUYH J1a OBO IIPaBO IpecTaje cMphy HOCHOLA TPU3HAbA U
J1a ce HEe MOXKE TOKOM KMBOTa IPEHOCUTH Ha pyTa JIUIa HA OCHOBY YIOBOpA.

3apa3yuKy O IPETXOAHUX YPEaOH, KojoM cy Ouite yTBpleHO KyJITypHE
JeNIaATHOCTH, HOBOM YpenooMm, a y ckiIanay ca ogpeadama 3akoHa O KYATYpPH,
HaBOJE C€ MOJPYYja KYATYpe, Y OKBUPY KOjUX YMETHHUK, OAHOCHO CTPYUYHaK
y KyITypH Moxe ctehu npaBo Ha nmpu3Hame. CleAcTBEHO ToMe, HaBeIeHa
cy cieacha moapydja KyiaType: KEHBH)KEBHO CTBapajalliTBO; KHHIKEBHO
MPEBOIMIIALITBO; MY3MYKO CTBapajalliTBO; MY3HMYKa HHTEpIpETalyuja;
JIMKOBHA YMETHOCT; IPUME-CHA U BU3YETTHA YMETHOCT, IM3ajH U YMETHHYKA
¢doTorpaduja; GuiIMcKa YMETHOCT U ayAuO BU3YEIIHO CTBapaJIallTBO;
MO30pUIIHA YMETHOCT- CIIEHCKO CTBapajalliTBO W HHTEpIpeTaluja;
orepa, My3HUKO CLIEHCKO CTBapasalliTBO M MHTEPIPETALN]ja; YMETHUUKA
urpa (kjacu4aH OajieT, HApOAHA WIpa M CaBpEeMEHa WMIpa); AUTHTAIHO
CTBapaJIALITBO M MYJITHUMENH]ja; apXUTEKTypa; NpeBoheme CTPYYHUX U
Hay4HHUX TEKCTOBA; M3BOl)CHbe My3UUYKUX, TOBOPHUX, APTUCTUIKUX M CLEHCKUX
KyJITYPHHUX IPOrpama; UCTPaKHMBAE 3aITUTA, KOPUIINEHe, TPUKYTIIbAbE U
MPEICTaBIbabe HEMOKPETHOT KYITYPHOT Hacieha; ncTpakuBame 3allTHTA,
Kopuiheme, IPUKYIbambe U MPEACTABIbAE TIOKPETHOT KyJITYPHOT Hacieha;
UCTPaKUBAKE 3aIITHTA, KOpUIINEHe, NPHUKYIJbakhe U MPEICTaBIbAE
HEeMaTepHjaJIHOT KyJITYpPHOTI Hacseha; GHIIMCKe U TeJIeBU3HjCKE IeNIaTHOCTH;
HayYHOMCTPAXXMBauKa M €AyKaTHBHA JICIATHOCT y KYJITYpH; OMOINOTEUKO-
nH(pOpMaLMOHA ACNATHOCT; U3JaBalITBO, KAa0 U IPOAYKLHja KYITYPHUX
nporpama u jena.*

32 VYpenba o OmmkuM yclIOBHUMa W HA4yMHY JAOJeNe MPHU3HAKA 332 BPXYHCKH JONPHHOC
HAIIMOHAJHO] KYATYpH, OOHOCHO KYJITYpH HauunoHanHuX MamuHa (Cnyocoenu enacrnux PC,
op. 11/20), unan 2.
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VY nornexny ycioBa, Koje je IOTpeOHO UCITYHUTH, a KaKo OH ce CTEKJIO
IpaBo Ha MpHU3HamWbE, JOHOCHIAL Ypenoe, npenusupa onpehene ycnose, 10K
MOjEeIMHU YCJIOBH Y OJHOCY Ha MPETXOAHY Ypealy ocTajy HepOMEH-CHH.
HaBoau ce na Tutynap npaBa Ha IpU3HaHE MOXKE OCTATH YMETHHK, OJJHOCHO
CTPYUHaK Y KYJITYPH, KOjH je ApxkaBibanuH PenyOinke CpOuje 1 Koju je 1ao
BPXYHCKH JONPHHOC HALIMOHAJIHO] KYJATYPH, OHOCHO KYJITYPU HALLMOHATHUX
Mamuba.”> Kao HOBH yciioB M3Baja ce aa he mpaBo Ha mpusHame cTehu
YMETHHK, OJHOCHO CTPYUYHaK Y KYJITYpPH KOjU je IONPHUHEO Pa3BOjy
KyJITypHUX BpenHocTH y PenryOnuiu CpOuju, 0AHOCHO HB-eHOj Mel)yHapoIHOj
adupmanuju. Y moryiey OBOI ycioBa, I0CTaBJba CE MUTAE Ha KOju HaYMH he
ce HaBEJICHO JI0KAa3UBATH, UIIUTH Ja K hie ce 1 OBIe Ka0 OCHOBHU KPUTEPUjYM
y3umatu Mel)yHapoaHe Harpaje U Ipu3Hama, Koje je yMETHUK A00HO o
CTpaHe APYTHUX Ap>KaBa UK Ha MehyHapoaHUM (ecTuBaIMMa U cMOTpama 1
J1a JTX CE MOYKE Kao CMETH»a 32 OCTBAPUBALCE IIPaBa Ha IPU3HALE TIOCMAaTpaTH
aKo je IeNIoBabe yMETHHKA OMJIO TAaKBO a HHjE AOTPUHEO PA3BOjy KYJITYPHHUX
BPEIHOCTH, Beh je HacynpoT TOMe IPOMOBHCA0 HEKE APYLITBEHE HETaTUBHE
nojase.** Kao HapeHH yCIIOB, youaBa ce /1a je yMETHUK, OJHOCHO CTPY4HbaK y
KyJITYpH ZOOMTHUK Haj3HAYAJHUJUX HATPaJia M IPU3HAA, @ CXOAHO JIUCTH KOjy
yTBplYyjy penpe3eHTaTUBHA YAPYKEmha y KyJITypH, CBAKO 32 CBOjE MOAPYYje
KYJITYpE U TO: peryOIruKe Harpae 3a nocebaH JONPHUHOC Pa3BOjy KYyJITYpe,
Harpaje 3a KMBOTHO JIeJI0, CTPYYHe Harpaje ca MehyHaponHux ¢ecTuBaia,
Harpaze ca ¢pecTuBaa 1 MaHU(EcTalKja O peyOJIMYKOr 3HavYaja, CTPyIHe
Harpaje yApyxemwa, JOKaJIHe HarpaJe i APYIITBEHOT IPU3HAKka, Kao U Ipyre
cTpyuHe MehyHapoyHe u tomahe Harpaje u npu3Hama U3 noapydja Kyiarype.*
ITopen HaBeneHor, 3aXTeBa ce ¥ 00pa3nokKeHa OleHa BPEJHOCTH JOIPUHOCA
y 00JIaCTH KYJIType y HOoApyYjuMa KyJAType, HABEACHUX Y OKBUDPY Ypenoe,
a KOjy Z1ajy YMETHHUYKA U CTPYKOBHA yJIPYXKEHa, yCTAaHOBE KYJITYype, ajld U
00pa30BHE U HAYYHE YCTAHOBE.

VYci1oB Koju U Jjajbe NOAJIeKe KpUTHKaMa je OHaj KOjUM ce IpeaBula
J1a OBO NMPU3HAKE MOKE OCTBAPU CaMO JIUIIE KOje je MPETXOAHO OCTBAPUIIO
IPaBo Ha MEH3HU]y, IITO j€ yjeJHO U jellaH 0 OCHOBHUX pa3jiora 300r Kojer ce
MPU3HAKE 33 BPXYHCKH JIONIPUHOC HALMOHAIHO] KYJITYPH CBUX IPETXOAHUX

33 VYpemba o OMWKUM yCIOBUMa W HauWHYy JOJeJe MpPU3HAMKa 32 BPXYHCKH JONPHHOC
HAIIMOHAJIHO] KyJITYpH, OHOCHO KYJITYypH HalMoHATHUX MamuHa (2020), unan 3, cras 1.

34 TIlpumepa paay, IOCTaBJba Ce Kao MUTamke J1a 1 he mpaBo Ha Mpu3Hame MOhH 1a ocTBapH
MIPU3HATH YMETHHK, OTHOCHO CTPYYHaK Y KYATYpH, KOjH je€ JOOUTHHX peleBaHTHUX JoMahnx
u Mel)yHapoqHUX Harpasa, a Koju je 6uo ocyleH Ha ka3Hy 3aTBOpa 300T H3BpIIEHa oapeheHor
KPUBHYHOT JIeJia.

35 VYpenba o OmmkuM yclIOBHMMa W HA4yMHY JAOJeNe MPHU3HAKA 332 BPXYHCKH JONPHHOC
HAIIMOHAJIHO] KYITYPH, OMHOCHO KYJATYpH HAallMOHATHUX MamuHa (2020), wian 3, ctas 1, T. 2.

53



Qunun Bojuh, Ilocebnu 6udosu obezbeherpa 3aciysHcHux
nojeounaya, cmp. 41-64, XXI1V (2/2020)

rojlHAa Y jABHOCTH H3jeJHaYaBaJIO ca CTApOCHOM IeH31joM. JloHocuman ypenode
IPEIBUACO j€ Aa ce MPU3HABE A0JIeJbyje YMETHHUKY, OMHOCHO CTPYUHaKy y
KYJITYPH KOjH je OCTBApHO IPABO Ha IIEH3H]jY, LITO j€ HEIITO TEPMHUHOJIOLIKH
JIpyraduju yciaoB y OZHOCY Ha YCJIOBE IpeaBul)eHe MPeTXOAHUM ypeadama,
KOjuMa ce mpeaBuhao J1a je HEOMXOIHO /1A jé YMETHHK, OJHOCHO CTPYUHbhaK
y KyJITYpH CTE€KA0 CTaTyC KOPUCHMKA MEH3Mje KOJ HaaJeKHOr (oHAa 3a
MIEH3M]jCKO ¥ MHBAJIMJICKO ocurypame y Peryonuu Cpouju. Hecriopso je na
je cymruHa octana ucra. [enyje qa Ou npumepeHuje O1io aa ce Kao ycloB
MOCTaBEe FOAMHE KUBOTA YMETHHUKA, OTHOCHO CTPYUaka y KyJITYypH, a He
CTaTyC KOPHCHHUKA IEH3H]E, jep Ha OCHOBY TOT yCJOBa MPaBO HA MPU3HAKE
HE MOTYy J1a OCTBape JIMIA KOja HUCY OCTBapuiia MpaBo Ha MEH3U]y ycien
HEIOBOJFHO TOIMHA IMPETXOAHOI CTa)ka OCHIypama, IITO je YecTa IojaBa
y obmactu ymeTHOCTH. MehyTum, 3a HaBeneHy NpoMeHy moTpebHa je u
n3MeHa 3aKOHa 0 KyJTYpH, Y KOjeM ce eKCIUTMIIUTHO HABOJH /1A CE IIPU3HAE
J07ieJbyje YMETHHUKY KOjH je OCTBAapHO IIPaBO Ha IEH3H]Y, jep oxpende Ypenoe,
Kao0 IM0Aa3aKOHCKOI' aKTa, KOjUM ce ypehyjy yclioBU 3a cTHLame IpaHa Ha
MPHU3HAE, HE MOT'Y OUTH y CYIIPOTHOCTH €a 3aKOHCKHM IPOIHCOM KOjUM Ce
ypebhyje obmact kyntype.*

CrieicTBEHO CBEMY HaBEACHOM, a y IOIJIELY yCJoBa 3a CTHULAIE
IpaBa Ha MpU3HabE, IOPE] rope aHAJTU3UPAHOT YCJIOBA KOjU CE OMHOCH Ha
MIPOMOBHCaEe KYJITYPHUX BPEIHOCTH, HajBehy HOBHHY npencTaBba Beha
yJIora penpe3eHTaTUBHUX YApPYXKema y KyJITYpH, Koja yTBphyjy JIHCTY
Harpajaa u npusHama.’’ Kao 1mro je mpeTxomHo Ha3zHAa4YeHO, Ypeaoom je

36 3akoH 0 KynTypH, 4wiaH 14, ctas 1.

37 Ilpema oapendama IlpaBunHuKa O cactaBy W HauuHy paga Komucuje 3a yTBphuBame
pENpe3eHTaTHBHOCTH YAPYKEHha Y KYITypu W O OJNMKMM yCIIOBHMA M HauMHY yTBphHBama
U TpecTaHKa CTaTyca PENpE3CHTaTHBHOT YAPYXKEHAa Y KYITYPH, YAPYKEHE Y KyITypH
Moke cTehu CTaTyc pernpe3eHTaTHBHOI yAPYXeHa y KYJITYPH aKo jeé YIMHCaHO y perucrap
yApyXema y CKIady ca 3aKOHOM KojuM ce ypeljyje oCHHBame M pal yapyKema; ako je
pPETUCTPOBAHO 3a JENOBamke Ha 1enoj Teputopuju Pemybnuke Cpbuje; ako cacTaB HEroBOT
YJIaHCTBA HEABOCMHCIICHO DPEIMpPE3CHTYje KYATYpHY JENaTHOCT 3a KOjy je PEerHcTPOBaHO
U 32 KOjy je TOIHENIO 3aXTeB 3a J00Wjame CTaTyca pernpe3eHTATHBHOT YIPYKEHa; aKo
OCTBapyje BHUILETOAMIIM KOHTHHYHTET IOCTOjalba M paja YAPYKema; ako OCTBapyje
pesynTare y mporpaMcKuM akTHBHOCTHMA; aKo je O[] 3Hauaja 3a Pa3Boj HAIIMOHATHE KYIType,
OIHOCHO KYNType HAI[MOHAJHHX MamHHA; aKO je KaJpPOBCKH, TEXHWYKH M OPraHU3aIMOHO
0CTIOCO0JbEHO 3a BPIICHE MOBEPEHHX IOCIOBA; ako OpojHOITNY 1 YITIEIOM CBOjUX YJIaHOBA-
YMETHHKa, CTPyUtbaka 1 capajiHuKa craia Mehy Bojeha yapyxema y KyITypHOj IeTaTHOCTH
3a KOjy je PerucTpOBaHO M aKO HCIyHaBa yCJIOB 3aCTYIJEHOCTH BehHMHE yMETHHYKHX,
OJHOCHO CTpy4HHX mpodwmia y oxpeheHoj obmactu KynaType. Basba HamoMmeHyTH j1a jeaHO
pENpe3eHTaTHBHO YPY/KEHE MOKEe MMATH PENPe3eHTATUBHOCT 3a BUILE TOAPYYja KYITYpe,
a aKo HCIyHaBa Ha3HAYCHE YCIOBE. 3axTeB 3a yTBphHBame cTaryca pernpe3eHTaTHBHOT
yapyXema y KyITypH yApykeme y KyaTypu mnomHocn Komucwju 3a  yTBphHuBame
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npeaBul)eHo 12 IPaBo Ha MPU3HAKE MOXKE OCTBAPUTH YMETHHK, OJHOCHO
CTPYUHbaK Y KyATYPH, KOjH je JOOMTHUX Haj3HAYajHUjUX HATPaZa U IPU3HAA.
Hageneno je Omio npensul)eHO M y IPETXOAHUM ypendama, ajld ce 4ecTo
Ka0 MUTambe MOCTaBJbAJIO /1A JIU CE MOTY PAaHTHPATH Harpaae U MpU3Hama,
YUjU je YMETHUK, OJHOCHO CTPYUHaK Y KyJITypH, T0OUTHHK, a uMajyhu
y BHAY /1a C€ y MOjeAUHUM HOAPYYjUMa KyAType AOAEIbYje BEIUKU Opoj
pasIMYUTUX Harpaja u npusHama. Crora ce kao 100po peliema u3aBaja
YKJBYUMBaWkhE PEIPE3CHTATUBHUX YIAPYKEHa y KYJITYpU Koja HMajy
3HAaTHO OOJbM YBHJI Y Harpaje M npu3Hama, Koja ce 1ofebyjy y onpehenoj
oOmactu. Penpe3entaTuBHa ynpyxema he Outu obaBe3Ha Ja yTBpAE JUCTY
HajHa3Ha4YajHUX Harpajaa v NpHU3Hama, a HA OCHOBY Koje he ce M3BpIINUTH
00Jbe paHTHpame NOTEHIUjaIHUX TUTYJIapa IpaBa Ha IPU3HAGE.

[lopen HaBenmeHor, pemnpe3eHTaTHBHA YIPYXKEHa HMajy 3HATHO
3HA4YajHHUjy yJIOT'y M caMoj MPOLEIYPH 3a TOIHOLICHE IPEJIora 3a J0AeTy
Npu3Hama. YTBpheHo je YpemOom Ja perpe3eHTaTHBHA YApPYXKewma y
KYJITYpH IOJHOCE MUHHUCTApCTBY KYJIType 00pa3ioKeHH MPEIJIOT 3a I0ACITY
NPU3HAKA, a [IOCIIE OIPJKaHe 3ajeTHUYKE CEHULIE 32 CBAKO MOAPYYje KyAType
yrBpheHo Ypenoom.*® OcHoBHa Hamepa goHOCHOLA Ypende je 1a 3a CBako
NoApyYje KyJIType y TOKY FOJMHE PENPE3CHTATUBHA YAPYKEmba Y KyJITypH
MOT'Y Jia IPEJIJI0KE HajBUILIE TPU YMETHUKA, OJHOCHO CTPYUHaKa y KyJITYpPH.
VY3 00pa3iioxKeH! MPEeAJior Ha jaBHU IIO3MB, TOPEA JA0Ka3a O HUCIYHEHOCTH
ycioBa yTpBhenux Ypendom, o0aBe3HO ce 10cTaBjba U KpaTka Onorpaduja
MPEIJIOKEHOT KaHAuaara, o0pasiioskeHa OLleHa BPEIHOCTH JOIPUHOCA Y
o0nacTu KyJIType, Kao U JINCTY Harpaja u npusHama. Llto ce Thue nokasza
y MOTJIEY IP>KaBJbaHCTBA M CBOjCTBA OCUT'YpaHUKa Y CMHCIY IPOIHCA O
MIEH3HMjCKOM U MHBAJIHUICKOM OCUTypary, MUHUCTapCTBO UCTE MPUOABIba MO
CIIy)0€HOj 1yKHOCTH, a y3 CarlacHOCT JUIAa Ha KOje Ce TH MOJaIH OJHOCE.

PETPe3eHTaTUBHOCTH yAPYKema Y KyITypH, KOja IMa ce/laM WIaHOBa KOje NMEHYje MUHHUCTAp
HaJJIeXKaH 3a KyITypy, O KOjUX JBa WiaHa MMeHyje Ha mpemior KoopauHammoHor ogbopa
YMETHHYKHUX yapyxema Cpouje. Unanosu Komucuje ce nMeHyjy Ha IepHoL Of IBE TOIMHE,
ca moryhnonthy moHoBHOT UMeHOBama. MUHUCTAp HAAIEXKAH 32 KyATYpy JOHOCHU PELICHE O
yTBphUBamy cTaTyca penpe3eHTaTuBHOT YApYKema y KyATypH, Ha mpeanor Kommucuje, a ako
cy uctymenu ycinosu yrephenu [laBumaukom. ITo noHOmemy pemiema, penpe3eHTaTHBHO
YApYKeme y KyITypH ynucyje ce y Perncrap penpeseHTaTHBHUX yApyKemba y KyATypH Koje
Boau MuHHCTapcTBO Kyntype. [Ipema momanrma MuHKCTapCeTBa KyAType W HHQOpMHCAa
Peny6muke Cp6uje u3 mapra 2019. rogune, 34 yapyxema cTEKIa Cy CTaTyC pernpe3eHTaTHBHOT
yapyxema y Kyntypu. [lpaBuiHHK O cactaBy W HaumHy paga Komucwje 3a yTBphHuBame
PETPe3eHTaTUBHOCTH yIPYXKemha Y KyATypH U O ONMKUM YCIOBUMA M HAUMHY yTBphUBama
U TIpecTaHKa CTaTyca penpe3eHTaTHBHOT yaApyXemwa y KyntypH (Cayocoenu enacnux PC, 6p.
57/10,27/13 u 11/17), unau 2 u 4. 5-8.

38 VYpenba o OmmkuM yclIOBHMa W HA4yMHY JAOJeNe MPHU3HAKA 332 BPXYHCKH JONPHHOC
HAIIMOHAJIHO] KyJITYPH, OTHOCHO KYJITypH HalMoHATHUX MamuHa (2020), unaH 6, ctas 1.
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Youasa ce J1a ce noceOHa npasuiia npeaBulajy 3a mpunagHuKe HalMOHATHIX
MambHHa, TE YMECTO PENPE3CHTATUBHUX YAPYKeHba Y KYITYPH, HCTAKTHYTE
YMETHHKE, OJHOCHO CTPYUHAaKe Yy KYJATYpPH, IPHUIaTHUKE HALMOHAJIHE
MamUHe, KOjU Cy AaJId BPXYHCKH JIONPUHOC KYJITYPU HALIMOHATHUX MalbUHA,
npepiaxe Hanmonanuu caBet HalMOHATHE MAabHHE, KOJU y TOKY jeIHE TOIUHE
MOJKE J1a IPEJIOKH jeTHOT yMETHHKA, OJJHOCHO CTPY4thaka y KyJITypH.*

Cse oBo he 3HaTHO onakmaTu nocao Komucuju 3a noaeny npusHama,
KOja 1 JaJbe UMa HajBAXXHH]Y YJIOTY Yy MOCTYIIKY J0JeJie IpU3Hamka, jep
yTBphyje UCIIyHEHOCT yCIOBa KaHAUAaTa 3a IpHU3Hake, a 0 100ujamy
00pa3JI0KEeHOT MPEAJIOra O/l CTPaHE PeNPEe3CHTATUBHUX YAPYKEHha Y KyITYPH
U YjeIHO pa3MaTpa AOCTaBJbEHE Ipeiore. Y HOBOj Ypealu je 3aap:kaHo
peuiene 13 nperxonHe Ypenoe, re Komucuja u gajbe uma ceam 4iaHoBa KOjHu
ce UMEHY]y U3 pela yIIIeAHUX U aQupPMHCAaHUX YMETHUKA U CTPYUHhaKa y
KYJITYPH, Ol KOJUX j€ jeJaH PEACTaBHUK HALIMOHAJIHOT CaBETa HALIMOHATTHIX
mamunHa.* YnanoBe KoMmucuje nMeHyje MUHKCTAp HA/JICKaH 32 MOCIOBE
KYJIType Ha IEpUOA Of TPU roauHe, ca MoryhHourhy NnOHOBHOT UMEHOBabA,
LITO MPEACTaBJba HOBUHY Y OJHOCY Ha MPETXOJHE IPOIKCE, KOjuMa ce
npensuhaso na ce uaaHoBu Komucuje mMeHyjy Ha IEpHOJ O TOAMHY JaHa.
Henyje na he HOBOYCBOjeHO pellIeH-¢ TONMPUHETH HE3aBUCHOCTH U BeheM
MHTETPUTETY WJIAHOBA KOMUCH]E IPUIIMKOM IIpeJiarama JUCTe KaHIuaaTa
3a JoJeNy MpU3Hama. Y BE3W ca THM, Bajba HAIIOMEHYTH U J1a je ckpahen
POK 3a IpeAsiarame JUCTe KaHAuJaTa 3a J1oey NpU3Hamba 1 J1a KOMUCH]a
nMa obaBe3y Ja MpeJIoKU JINCTY KaHauaata y poky ox 60 nana ox gaHa
UCcTeKa jaBHOT mo3uBa*!, mTo je kpahu pok y OHOCY Ha POK M3 MPETXOIHE
VYpenbe, kojom je 6uio npeasuheno na Komucuja yTBphyje npenjor 3a 1oaeity
IpHU3HAka Y POKY O 3 Mecela OJ1 laHa UCTEKa jaBHOT M031Ba. "

Kana Komucuja npenioxxu JIMCTy KaHIUAATA 3a JOACTY IpU3Hamba,
MuHuCTapcTBO HAAJICKHO 3a MOCIOBE KYITYpe, a nojaszehu o mnpensora
Komucuje u punancujckux cpencrasa o0ezoehennx y Oypery PemyOinke

39 Vpemba o OMWKUM yCIOBUMa W HauWHYy JOJeJe MpPU3HAKa 3a BPXYHCKH JONPHHOC
HAIIMOHAJIHO] KYJITYPH, OAHOCHO KyJITYypH HallMOHaTHUX MamuHa (2020), unan 6, ctas 2.

40 VYpenba o OmmkHM yCIOBUMa M HAauMHYy IONENC MPU3HAMKa 32 BPXYHCKH JOTPHHOC
HAIIMOHAJIHO] KYJITYPH, OTHOCHO KYJITYypH HalMoHATHUX MamuHa (2020), unan 4, ctas 2.

41 JaBHU MO3MB 32 JOCTaBJbake 00PA3IOKEHOT MPEAIOora 3a J0/ely MpUu3Hama OramaBa
ce Ha 3BaHMYHOj MHTEPHET CTPaHW MHHHCTApCTBA U y jeJIHMM JHEBHUM HOBHHAMa Koje ce
IUCTpHOyHpajy Ha 11e10j Teputopuju Penydmuke Cpbuje u Tpaje 30 nana. Ypenda o Ommxkum
yCIIOBUMAa ¥ Ha4yMHYy JOAENe TPHU3HAKA 332 BPXYHCKH JONPHHOC HAIIMOHAIHO)j KYITYpH,
OJTHOCHO KYATYpH HallMOHATHUX MamuHa (2020), yman 5.

42 VYpenba o OmmkMM yCIOBUMa M HAauMHYy JONENC MPU3HAMKa 32 BPXYHCKH JOTPHHOC
HAIIMOHAJIHO] KYATYpH, OOHOCHO KYJITYpH HauuoHanmHuX MamuHa (Cnyocoenu enacuux PC,
6p. 36/10, 146/14 n 91/18), un. 6, cT. 1.
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CpbOuje, npeaiasxke Biagu akT o goaenu npusHama, 3a Hajeuie 10 20 yMeTHHKA,
OJHOCHO CTpY4Hbaka y KyJITypH 3a CBaKy TOJIMHY Yy KOjOj C€ OIJIallaBa jaBHU
no3uB.* Ha ocroBy ynyhenor npeiora, Bnaga Peny6iuke CpOuje qoHOCH
pelIeE 0 TOACIIH PU3HAKA 32 BPXYHCKH JOIPUHOC HAIIMOHAIHO] KYJITYPH,
OZTHOCHO KYJITYPH HAllHOHAJTHUX MambHHA. Y OJHOCY Ha IPETXOAHE IPOIHCE,
HaBEJICHO PELICH-E U3/1Baja Ce Ka0 HEMOBOJbHHU]E 3a IIOTCHIIMjaJIHE TUTYpaJle
npaBa Ha npusHame. JloHocunan Ypende orpannuuno je Opoj 10OUTHHKA
pH3Hamka 3a HajBuile 20 yMETHUKA, OIHOCHO CTPYUbaKa y KyJITypH, YUMe
ce J10JIa3H JI0 3aKJbyuKa Jla BEJIMKHU OpOj YMETHHKA, KOjU OBO IPU3HAE
3aciyxyjy, BepoBatHo Hehe OuTH y npunuuu 1 aa ucto noowmjy. Ilocedno
ce Mopa uMmartu y Buay aa je 2007. ronuHe Kaja ¢y Npu3Hamba 1o MpBH Iy T
JI0/IeJbCHba, MPABO Ha MpH3HAKE ocTBapuio 257 ymernuka.* Hapeanux
roauHa oBaj Opoj je cMameH Ha npocedHo 50 nodutHuka rogumme. Ctora
Ce HE BU/H KOjH je PasJIor Jia ce ceaM roJuHa 1o 00jaBJbUBAILY MOCICIHET
JjaBHOT To3MBa Opoj MOTEHIMjaTHUX JOOMTHUKA IpHU3HAKA OTPAaHUYU HA
Hajsume 20. Takole, Basba UMaTH y BUAY Ja je O MPBE AOJEIIE MPU3HAKA
2007. rogune, ma 10 AaHAcC, BEJIUKHA OpPOj YMETHHKA, OHOCHO CTPYyYHaka
y KYJATYpPH, KOJU Cy MPETXOJHUX T'OAMHA OCTBAPHIIM IPABO HA MPHU3HAKE
MPEMUHYO, a Ka0 LITO je TOpe HABEICHO, OBO MPABO je HEIMPEHOCHUBO U
HEHACJIEANBO U racu ce cMphy KOpHUCHHKa IpaBa, T€ yCJIel CMPTH BEJIUKOT
Opoja KOPHCHUKA, TPEHYTHO OBO NpU3Hame pumMa 263 kopucHuka. Ctora ce
HE BUJIM OIPAaBIAHOCT pasiiora Ja ce Opoj 10OMTHUKA MpU3HAKba OTPaHUIH
Ha HajBuie 20 TOANIIEbE.

Kao mTo je mo3naTo, npu3Hame ce Aojesbyje U ucruiahyje yMeTHHKY,
OJJHOCHO CTPYUIbaKy y KyJITYpPHU y BUIY J0KUBOTHOT MECEYHOI HOBAYaHOT
npumama. C TUM y Be3d, youaBajy ce U oxpeleHe HOBHHE Y OKBHUPY
HOBOYCBOjeHe YpenOe, a y norjieay yTBphruBama n3H0Ca MECEYHOT HOBYAHOT
npuMama. [IpeTxognum nponucuMa Kojuma ce Omke ypehusana ponena
IpU3HAa 32 BPXYHCKH JIOIMPHHOC HALTMOHAIHO] KYJITYPHU, OTHOCHO KYJITYPH
HaI[MOHAJTHUX MamHUHA OUJIo je mpeaBul)eHo Aa ce MpHu3Hame J0Aesbyje U
ucmnahyje yMEeTHUKY Y BUAY A0KHBOTHOT MECEYHOI HOBYAHOT IIPUMamba y
HETO M3HOCY O] TIefieceT XMbaia AnHapa, a Baxehom Ypendoom yTBpheHo je na
ce U3HOC YTBphyje y BUCHHH jeIHE IPOCEUHE 3apajie 0e3 mopesa U AONpHHOCa
y PenyOnunu CpOuju 3a Mecell jya NpeTXoIHe roAuHe, mpemMa Mnoganuma

43  VYpenba o OmmkHM yCIOBUMa M HAauWHYy JONENC MPU3HAMKa 32 BPXYHCKH JOTPHHOC
HAIIMOHAJIHO] KYJITYPH, OTHOCHO KYJITYypH HalMoHATHUX MamuHa (2020), unan 8, cras 1.

44  Pememe 0 [M0AeNHM IMOCEOHMX TMPH3HAKA YMETHHLMMA 33 BPXYHCKH JOTPHHOC
HaIMOHAIHO] KynTypH y PermyOnumm Cpouju, Pememe je o6jaBibeno y Cryowcdernom nacHuxy
PC, 6p. 114/2007 ox 8.12.2007.
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penyOIrMYKOr OopraHa HaJJISKHOT 3a MOcioBe cratuctuke.* HaBemeHo
peleme Aeyje 3HaTHO 00Jbe y OJHOCY Ha MPETXOAHO, a uMajyhu y Buay
IIPOMEHE Kypca IMHapa Koje ce JelaBajy Ha HallleM MOHETapHOM TPKULITY.
KonauHO, OBaKBO pelICHE ce IPUMEYje U IPUIMKOM yTBphHBama n3Hoca
HaI[MOHAJIHOT CIIOPTCKOT MIPU3HAA, KOje ¢e A0JIeJbyje CIIOPTUCTUMA HAKOH
HaBpiieHnX 40 ToaUHA )KUBOTA, a KOjH Cy OCBOjHJIN MEaJbe Ha PEICBAHTHUM
CIOPTCKUM TakMHUeuMa. CTora ce He BUAM HUjeaH pa3Jior 300r yera Ou ce
JOpyTaunju MOJIeJ IPUMEHUBAO IPHIIMKOM yTBphUBabha H3HOCA IPU3HAA 32
BPXYHCKH JONPHHOC HALIMOHAJIHO] KYJATYPH, OHOCHO KYJITYPH HALLMOHATHUX
MambHHA.

5. O6e30eheme cnopTUCTA HA OCHOBY
HAIMOHAJIHUX CIIOPTCKUX MPU3HAA

3aKkoH O CHOpTY caJpku oapende Kojuma ce mnpenasuha poxena
HAIIMOHATHOT CIIOPTCKOT MPH3HAKbA Y BUAY JOKUBOTHOT MECEYHOT HOBYAHOT
nprMamba HaKOH HaBpiieHnX 40 ro/iMHa )KMBOTA CIIOPTUCTUMA, IP)KABJbaHHUMa
Penry6niuke Cpbuje, xoju kao penpesentaTuBu Penyonuke Cpouje ocBoje
Me/aJby Ha OJMMIIMjCKUM UTpaMa, MapaoMMIINjCKUM UI'paMa, MaxXoBCKOj
OJIMMIIUjaJy, CBETCKUM H €BPOICKUM IMPBEHCTBHMA y OJMMIIHjCKUM U
NapaoJUMIINjCKUM CIOPTCKUM JTUCHMILIMHAMA, WK Cy HOCHOIIM CBETCKOT
peKopa y OJIMMITH)CKUM H TIAPA0JTUMITH]CKAM CIIOPTCKUM JTUCHUIUIMHAMA,
unu nocrany ¢unanuctu DEJVIS xyna wnu FED kyna Mehynapoane Tenncke
dbeneparyje, 101esbyje ce HAIMOHATHO CIIOPTCKO Mpu3Hame.*® CropTuctuma
ce mpecranyja ucrnahyje kaga naspie 40 roguna )KuBoTa, UMajyhu y Buay
Jia yclien pa3iuyuTHX (PU3NYKUX OrpaHHYCH-a 3HATHO PaHUje 3aBpIIABajy
CBOjy npoecroHaHy Kapujepy, Te yCJe Tora HUCY BHIle y MoryhHOCTH /1a
CTUYY IIPUXOZE Ha OCHOBY 0aBJbera ciopToM. CIIeICTBEHO TOME, HCILIATOM
noceOHOT JaBama ce 00e30eljyje colrjaina CUTypPHOCT CIIOPTHCTA, IITO je

45 VYpemda o OmKHMM YCIOBHMA M HAuMHY JOjeje NMpPU3HAMmba 33 BPXYHCKH JIONPUHOC
HAIIMOHAHO] KYJITYpH, OTHOCHO KYJITYypH HallMOHATHUX MamuHa (2020), unan 9. cras 1.
46 3axon o criopty (Cayorcoenu enacnux PC, 6p. 10/2016), unan 123, cras 1.

Anenaronu cyny Hosom Caty yTBp/HO je 1a yKOJIHKO 3aKOHO/IABALl HHj€ H3PHUIHUTO IPEIBHICO
na ce oxpehena qucuuiuinHa yBpeTH Mely cropToBe 3a Koje je yuemhem Ha TaKMHYCHHUMa
Moryhe H0OWTH HAIlMOHAJHO MPH3HAE, JIMIA KOja c€ TaKMUYE Y TOj TUCHUIUIMHH HEMajy
OCHOB [Ia C€ KaJIe [ je IpeMa IbHMa YYHbeHa JUCKPUMHUHALMjA. YPEeaOOoM O HAllMOHAIHUM
NpHU3HAKBHMMA U Harpajama 3a nocebaH JONPHUHOC pa3Bojy M adUpMalMju CHOpPTa HAaBECHA
cy MehyHapormHa TakMHYeHa 3a KOja Ce CIIOPTHCTHMA J0/leJbyjy NpHU3HAMma, a y Koja He
cramajy TakMuuema Ha lllaxoBckoj onMMmHMjagu clemux, Kao HU ydemhe Ha CBETCKHM
NPBEHCTBUMA CJICTIHX IIAXHUCTa, Y KOjUMa Cy TY)KHOLM OCTBAPWIIM 3HayajHE pesylnTare.
[Ipecyna Anenammonor cyna y HoBom Cany, Ik 282/2012 oz 14. jyna 2012. ronune.
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noceOHO 3HAYajHO 3a CIIOPTUCTE KOjH ce OaBe CIIOPTCKUM JAHMCIMITIMHAMA Y
KOjUMa Ce He 3aKJby4Y]y ,,MHJIMOHCKH  YTOBOPH.

brnmxu yciioBM O J0oeNHM HAIMOHAJIHOT CHOPTCKOr IMPHU3HAKA
peryiaucanu cy YpeaOdoM O HAaIlMOHAJIHHUM CIIOPTCKUM IpPU3HAKBUMA U
HoBuaHuM Harpagama.”’ [Ipeasula ce na ce HanmoHanHO COPTCKO MpU3HAKE
Jo7ieJbyje Y BHIY AUIUIOME U JO)KUBOTHOT MECEYHOT HOBYAHOT IIpUMarbha.*
MeceyHo HOBYaHO IIPUMAKE Ce HE J0JeJbyje Y JEAMHCTBEHOM H3HOCY, Kao
HITO je citydaj ca obe30ehemeM 3acmyXKHUX yMETHHKa, Beh je KpuTepujym
3a ogpehuBame M3HOCA MpecTanuje Meaasba Kojy je CIOPTUCTa OCBOjHO
U CIOPTCKO TaKMHUYCHE Ha KOjeM je pe3yaTaTr ocTBapeH.” Ypenoom je
npensuleHa 1 MOryhHOCT TpajHOT yMambema npectanuje 3a 25% y ciayuajy

47 TIpaBo Ha HAIIMOHAIIHO CIIOPTCKO IIPH3HAE paHHje je ypehusaHo Ypen0om o HannoHaTHUM
MpU3HAKBAMa U Harpaaama 3a mocedaH JAOTPHHOC Pa3Bojy u adupmaiiju criopta (Crayorcoenu
enacuux PC, 6poj 65/2006 u 6/2007), YpenOom 0 HaMOHATHUM MIPHU3HAKBMMA U HarpagaMa
3a mocebaH JONpHHOC pa3Bojy u adpupmanuju cropra (Cryocoenu enachux PC, 6poj 24/2009
n 88/2009) u Ypenbom o HaIMOHATHMM CIIOPTCKHM IPH3HAKUMa M HOBYAHMM Harpajgama
(Cnyorcoenu enacnux PC, 6poj 8/2013 u 7/2015). IlpBom ypenoom je Omino npeasubeHo na
he cropTrcTa MOYETH Jia OCTBapyje MPaBO Ha HOBYAHO NMPUMame Kaja HaBpIIH 35 ropuHa
JKHBOTA.

48 VYpenda 0 HaMOHATHUM CIIOPTCKUM MPHU3HAKBMMA U HOBYaHUM Harpagama (CayocoOenu
enacnux PC, 6poj 22/2016 u 83/2017), unau 4, cras 1.

49 3a ocBojeHy 3y1aTHY MeZajby Ha OJMMITH]CKAM HI'paMa, IapaoJIMMITH]CKUM HIpaMa WIIH
IIAXOBCKO] OJIMMITHjajH, CIIOPTUCTA he OCTBApUTH NMPaBO HA MECEYHO HOBYAHO NPUMABE Y
BUCHHH TPHU IpocedHe Heto 3apazne y PemyOmumum Cpbuju. 3a ocBojeHy cpeOpHY Menasby
Ha OJMMIIMjCKAM Hrpama, MapaoJuMIINjCKUM HrpamMa MM [IaXOBCKO] ONUMIIMjaad, WM 3a
OCBOjeHY 3JIaTHY MeJiajby Ha CBETCKOM IPBEHCTBY y OJIMMIIM]CKO] WM TapaoiMMIINjCKOj
CIIOPTCKOj AUCHMILTHHY, Hin 32 ocBojeHr DEJVIS kyn nnm FED kyn Meljynaponue tenncke
(denepamyje cropTrcTa he OCTBAPUTH MPAaBO HA MECEYHO HOBYAHO MPHMAE Y BHCHHH
JIBE ¥ O IpocedHe HeTo 3apaje y PemyOmunm CpOuju. 3a ocBojeHy OpoH3aHy Menaby Ha
OJIUMIIMJCKUM Hrpama, MapaoiUMIMjCKUM HIpaMa WM IIAXOBCKO] OJNIMMIIMjaid, WIH 3a
OCBOjeHy CpeOpHy MeAasby Ha CBETCKOM NPBEHCTBY Yy OJHMMIIH]CKO] MJIHM MAPaoIMMIIH]CKOj
CIIOPTCKOj JMCLMIUIMHY, WM 32 OCBOjEHY 3JIaTHY MeJajby Ha EBPOICKOM IIPBCHCTBY Y
OJIMMITMJCKO] WJIM ITapaoJMMITH]CKOj CHOPTCKOj MUCHHIUIMHM, WM 32 CBETCKH PEKOpA Y
OJIMMIIN)CKOj WJTH NapaoIUMIINjCKOj CIIOPTCKO] JUCIMILIMHU CIOPTHCTA e 0CTBapUTH MpaBo
Ha MECEYHO HOBYAHO NPUMAILE y BUCHHU JIBE IPOCEUHE HETO 3apaje y PemyOmumu Cpouju.
3a ocBOjeHy OpOH3aHy Me/lajby Ha CBETCKOM IPBEHCTBY Y OJIMMITH]CKO] HITH MAPa0IHMITH]jCKOj
CHOPTCKOj AWCIMIUIMHH, WIN 32 OCBOjeHY CpPeOpHY Menajby Ha €BPOIICKOM HPBEHCTBY Yy
OJIMMIIHjCKOj WITH MapPAOIUMIINjCKOj CIIOPTCKO] JUCILMILUIMHU CIOPTHCTA hie OCTBapUTH MPaBo
Ha MECEYHO HOBYAHO NPHMarbe Y BUCHHHM jellHE U 10 IPOCeYHe HeTo 3apaje y PemyOmuim
Cp6uju. 3a ocBojeHy OpoOH3aHy Melaby Ha €BPOICKOM IIPBEHCTBY Y OJHMMIIMjCKO] WM
MapaOJIUMIINJCKOj CIIOPTCKOj JHUCLHUIUIMHU CIIOPTHCTAa e OCTBAPUTU IPABO Ha MECEYHO
HOBYAHO MPHUMamhe Y BUCHHHU jeHE MPOCEYHE HeTo 3apane y Penmyomuuu CpOuju. Ypenda o
HAIIMOHAJHUM CIIOPTCKUM MPHU3HAKBMMa M HOBYaHUM Harpagama (2016), unan 4, ctas 1, Tau.
1-5.
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Jla CIIOPTHUCTA, KOjU je CTeKao MPpaBo Ha HALIMOHATIHO CHOPTCKO MPHU3HAILE,
a HAKOH IOCTH3ama PEJICBAHTHOI CIIOPTCKOI pe3yiTara, HACTyNH Ha
CIIOPTCKOM TAaKMHUYCHbY 32 PEIIPE3CHTALN]Y CTPAHE IpKaBe, OAHOCHO CTPaHOT
HALlMOHAJIHOI CIIOPTCKOI caBe3a WM Ka0 WHAMBUAYAJIHH HPEICTABHUK
CTpaHe JprKaBe, OJTHOCHO CTPAaHOT HALIMOHAHOT criopTcKor casesa.” Takohe,
y Clly4ajy Jla CIIOPTUCTA TOKOM CIIOPTCKE Kapujepe OCTBApH BHILE pe3yJiTaTa
KOjU MPEJICTaBJbajy OCHOB 3a J0/IETy HALMOHAIHOT [TPU3Hamba, Ka0 OCHOB 32
Jozieny npusHama y3ehe ce y 003up Hajo0JbH, OHOCHO HajBPEIHU]U CIIOPTCKH
pesynrar.”!

OniyKy 0 10[e/Ii HAallMOHAIHOT CIIOPTCKOT NpU3Hamba JoHocH Brana
Peny6nuke CpOuje y hopmu periera, Ha Ipeyior MUHUCTapCTBa HAAJICKHOT
3a CIIOPT, a MO MPETXOAHO MOAHETOM 3aXTEBY JIHMIA KOje HCIyHhaBa yCIIOBE
npeasuleHe 3a moxeny npusHama.” [IpaBo Ha HAIMOHAIHO CIOPTCKO
MPU3HAKE CIIOPTUCTA OCTBapyje O JaHa JOHOLICHa pellickha O JOACIN
TOT IpHU3HaKa, C TUM ILITO C€ JIOKMBOTHO MECEUHO MpHUMame uciuiahyje
CIIOPTHCTH HAKOH HaBpiueHux 40 roxuHa kuBoTa.” YouaBa ce 3aKOHCKA
onpenda kojoM ce naje moryhnoct Brnagu na, Ha npemsior MuHHCTapCTBa,
peLIeHheM Oyt 2 He AOJIEIN, OTHOCHO /1a YKHHE HAIlHOHAJIHO CIIOPTCKO
IpU3HambE, Y CIIy4ajy Jja HOCHIIALl HALIMOHAIHOT CIIOPTCKOT IPU3HAKa CBOjUM
MOHAIIAkbEM WK yuemheM y akTHBHOCTHMA KOj€ HUCY Y CKJIally Ca 3aKOHOM,
CHOPTCKUM IPAaBUJIMMa WM OPYTHM OIIITHM aKTUMa OpraHuszanuja y
oOiacTu criopTa WTETH yTJeAy CIOpTa U, Ha Taj HAuYuH, yriaeny PemyOinke
Cpb6uje.>* Takohe, npumehyje ce u aa Hije JOBOJBHO caMo peleke Brane na
0w ce 3a104elIo ca UCIIIIATOM HOBUYAHOT TPUMAaha CIIOPTHCTH KOju HaBpiu 40
roAnHa )XUBOTa, Beh he, 1o noHomewy pememna, MUHUCTAPCTBO 3aKJbY YU TH
ca CIIOPTUCTOM YTOBOP O UCIIJIATH HOBYAHOT IPUMambha.”

6. 3ak/pyuak

U3 cBera HaBeneHor, a y mnorjeny o0Oe3beOehema 3acity>kKHHX
nojenuHana y gomahem rnpasy, 3akJbyuyje ce 1a Cy y 00JacTH CIiopTa 3HaTHO
NPELU3HU]H YCIOBH 32 JOJIeNy HAlIMOHAIHOT IPU3HAA U Aa CTOTa He ITOCTOjH

50 VYpenba o HAIIMOHATIHUM CIIOPTCKUM NpU3HABUMa U HOBYAaHMM Harpagama (2016), uiran
4, craB 2.

51 VYpenba o HAIIMOHATHUAM CIIOPTCKUM MpU3HAKBAMA W HOBYaHNM Harpagama (2016), wian
4, craB 3.

52 3axkoH o cnoprty, wiaH 124, ct. 2 u 3.

53 VYpenba o HAIIMOHATHUAM CIIOPTCKUM MpU3HAKBUMa W HOBYaHUM Harpamama (2016), aian
11, craB 2.

54 3axonoxmasan mpenBuha MoryhHOCT J1a ce mpoTHB peniemna Biane mokpene ynpasHu criop
npex yIpaBHUM CyJOM. 3aKOH O CIIOPTY, uiaH 124, ctas 4.

55 3axoH o cnoprty, wiaH 124, ct. 2 u 6.
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MecTa IujieMaMa, Kao ILITO je TO CIIy4aj Y Be3H ca IPU3HAKbUMA 33 3aCITyKHE
YMETHHKE, OAHOCHO CTPYUhake y KyATypH. [IpeMaa HalMoHAIHO CIIOPTCKO
MPHU3HAE MMA BUIIIEC KAPAKTEPUCTUKE ITOCEOHOT MTPU3HAKa HETO COLIMjaTHe
npecraiuje, HeMaJid je Opoj KOpUCHHUKA KOjuMa ce TUM JlaBambeM 00e30ehyje
oaroBapajyhu HUBO collMjajiHE CUTYPHOCTH I10 IPECTAHKY MPOGECHOHATHOT
OaBsbema criopToM. llopen ycBojeHor mozena 3a yTBphuBame H3HOCA
MECEYHOTI HOBYAHOI' IPUMama Ha OCHOBY IpoceyHe 3apaae y PemyOnnnn
CpOuju 6e3 mopesa ¥ JOIPHUHOCA, a KOjU C€ AYTH HHU3 FOAMHA IPUMEHY]e
MPUIMKOM YTBphHBamka M3HOCAa HAIIMOHAJIHOT CHOPTCKOT NMpPHU3HAKA, a
0J1 OBE FOJJMHE U NMPUIMKOM YTBphHBama U3HOCA MPU3HAKA 3a BPXYHCKH
JONPUHOC HALIMOHAIHO] KYJITYPH, OAHOCHO KYJITYPH HAIIHOHAJHUX MatblHa,
BaJbaJio OM y OKBUPY HEKUX Oyayhux m3meHa u jonyHa Ypenoe o Onmkum
yCIIOBHMa U HAUUHY JI0JieJie IPU3HAamba 38 BPXYHCKH IOPHUHOC HALIMOHAIHO]
KYJITYPH, OMHOCHO KYJITYPH HaLlMOHATHUX MambHHA IPUXBATUTH jOII HEKA
pewema u3 Ypende o HaMOHAIHUM CIOPTCKUM MTPU3HAKBUMA U HOBYAHUM
Harpagama. Kao nobpo pemieme ce u3aBaja jnojena AUINIOME HOCHOLY
HALlMOHAHOT CIIOPTCKOI MIPU3HAKa y3 HOBYAHW MECEYHH M3HOC, IITO Ou
Takole mpeacTaBsbao J0Opy Mpakcy U 3a J0OMTHUKE IPU3HAA 3a BPXYHCKH
JONPUHOC HALIMOHAIHO] KYJITYPH, OAHOCHO KYJITYPH HAllHOHAJTHUX MambUHa.
Takobe, 3HaTHO OM MpUMepeHHuje OMIIO Jja ce Kao M KOJ CIIOPTUCTA yCIIOB
3a OCTBAapUBamE MMPaBa HA MPU3HAKE 3a BPXYHCKH JONPUHOC KYITYPH,
OJHOCHO KYJTYPH HAallMOHAJIHMX MambHHa BEKE 3a FOJMHE )KMBOTA, a HE
CTaTyc KOPUCHUKA MeH3Hje, YyuMe Ou ce n3deriia cuTyamuja y Kojoj IpaBo Ha
IpU3HAKE HE MOTY J1a OCTBape JIMIA KOja HUCY OCTBapHJa IPaBo Ha MEH3HUjY
yclie[l HeIOBOJBHO TOJIMHA MPETXOJHOT CTaka OCUTypama, LITO je YecTa
nojasa y obiactu ymeTHOCcTH. HeciopHo je 1a ce He MoXe Kao KOJl CIIOPTHCTA,
KOjU U3 ONpaBIaHMX pa3jiora paHuje Mpecrajy 1a ce npodecuoHasHo 6ase
CIIOPTOM, TIPEABUICTH JIa C€ IIPaBO Ha IPU3HAE OCTBapYje ca HaBpiieHnX 40
rO/IMHA KUBOTA, aJIi JIeTyje Aa Ou IPUMEPEHO PEIICHE 32 YMETHHUKE, OMHOCHO
CTpyUmbake y KyJTypu Omio HaBpmieHuX 60 ronuHa kxuBota. Mehytum, 3a
HaBe/ICHE IPOMEHE, KOje OM HECTIOPHO JOIPHUHEIE U MOIYIH3aLijH HHCTUTYTa
MPU3HAKA 32 BPXYHCKH JONPUHOC HALIMOHAIHO] KYJITYpH, IOTpeOHE Cy
u3MeHe 3aKOoHa O KYJITYpPH, jep, Kao IITO je U HaBeIeHo, oapende Ypenoe,
Kao0 I0Ja3aKOHCKOI' aKTa, KOjUM ce ypelyjy yCIoBH 3a CTHLAmE IpaBa Ha
MPHU3HAKE, HE MOTY OUTH y CYHIPOTHOCTH Ca 3aKOHCKHM IPOIMUCOM KOjUM
ce ypebyje obnact Kynrype.

Omnte y3eB, y3 onpelheHe HelocTaTKe 3a 4rje OTKIIAmbAbE je IIPe CBera
HEOIX0Ha M3MEHa 3aKOHA O KYJITYpPH, yCBajae HOBE Ypende o OlmKuM
yCJIOBHMa M HAUUHY JI0JieJie IPU3Haba 38 BPXYHCKH IOPHUHOC HALIMOHAIHO]
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KYJITYPH, OJHOCHO KYJITYpH HAIMOHATHUX MabHHA, IPECTABIba IIOMaK, KOjH
ce orJiesia rpe cBera y norieny ypehupama OJnMKuX, OHOCHO MPELU3HUjUX
ycIloBa 3a J0JeNNy IpU3Hama, a Ha OCHOBY Kojux he ce, mo o0jaBibuBamy
jaBHOT TO3MBa 3a J0nely Mpu3Hama, Komucuju y3 3HadajHy YyIOTy
PENpe3eHTaTUBHUX YAPYKEHha Y KYJITYPH 3HATHO MOjeIHOCTABUTH MOCTYTIAK
npeJiarama 3aicTa 3aCIyKHUX YMETHUKA M CTPYUbaka y KyJITypH, KOjU Cy
CBOJUM BHUIICACLUCHUJCKUM PaJoOM Jalld BPXYHCKH JONPHUHOC HALIMOHAIHO]
KYJITYpH. YKIJbYUHBaHkhe PEIPE3CHTaTUBHUX YAPYKEHa y KYITypH AonpuHehe
e(pMKaCHOCTH CaMoT MOCTYIKa, & U TPOLIKOBH NOCTyIKa Onhe 3HaTHO HIKH
Hero panujux ronuHa. Takole, ycBajame oBe Ypende npeacraBiba jacHy
HaMepy HaUISKHMX Ja ce Mocie 0e3pa3iokKHOr CEAMOTrONLILET TPEKH I
HacTaBu o0e30eheme 3acimykHuX yMmeTHuka y Penyonuum CpOuju Ha
OCHOBY IIOCEOHOT MpU3Hamba, a YuMe he ce HaCTaBUTH JABHO YCIIOCTABJbEHA
Tpaauuuja obez0ehema 3acimy KHUX MMOjeANHAaLa, KOja, Kao LITO jé YOUeHO,
MOCTOjU Ha HAIIMM NTPOCTOPUMA jOII OJ1 IPBE MOJIOBUHE IEBETHACCTOT BEKA.
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Filip Boji¢, Ph. D.
Faculty of Law, University of Belgrade

Special Types of Security for Deserving
Individuals in Domestic Law

Summary

The author discusses special types of security for deserving individuals
in domestic law, pointing out that these forms of security have a strong foot-
hold in both the comparative and our legal tradition. The provisions of the
newly adopted Regulation on closer conditions and the manner of awarding
the Awards for outstanding contribution to national culture i.e. the culture of
national minorities, were analyzed separately, and on the basis of which the
Ministry of Culture and Information of the Republic of Serbia should after
seven years’ interruption, announce a new public invitation for the allocation
of Awards to artists and cultural experts whose work has made a top-rate
contribution to the culture of our country. The author point out the novelties
contained in the Regulation, believing that they will primarily contribute to
the greater efficiency of the procedure for awarding the Awards, and at the
same time proposes certain new solutions, which require amendments to the
Law on Culture. The paper also examines the similarities and differences
between the Awards for outstanding contribution to national culture, i.e.
the culture of national minorities and the national sports awards, which is
awarded to medal winners who have reached the age of 40. The conducted
analysis aims to point out the importance of providing deserving individuals,
artists and athletes, and thus continuing the long-established tradition, which
has existed in our area since the first half of the nineteenth century.

Keywords: special types of security,; personal pension, Awards for the
top contribution to the national culture, i.e. the culture of national minorities;
National sports awards; representative associations in culture.
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Jlp Becna Cumosuh-3euuyep,
Joyenm na Yuusepsumemy Lpne I'ope

UDK: 331.103(497.16:4-672EU)

YCKIIABEHOCT IIPHOI'OPCKOI 3AKOHO/JABCTBA
CA CTAHJAAPJHUMA EBPOIICKE YHUJE Y IIOI'JIE]LY
O OPI'AHHUH3AIIUJE PA/THOI' BPEMEHA

Ancmpaxm: Paono @pujeme, Koje 3anocienu npogoou Ha paoHom
Mjecmy, 0OHOCHO uzepuiasajyhu paoue obagese je mokom ucmopuje
UMATO PA3AUNUMY OVIICUHY, WMO je OUNO YCI08/HEHO CIMENeHOM
paseoja u HauuHom ypeheroa YKYNHUX OPYUIMEEHUX O0O0HOCA.
Ozpanuuasarse padnoe spemenda je pezyimam 60poe 3a nobosuiarse
COYUJATIHOR NONOJACAA 3ANOCIEHUX, jep CY ce NPEU PAOHUYKU 3aXmjesu
OOHOCUTU YNPABO HA OCPAHUYABAFLE OPOjA PAOHUX camu Y MOKY Oand.
To nomephyje u uurvenuya 0a je Mehynapoona opeanuzayuja pada wa
CBOM NPBOM 3acujedarsy, Koje je ouno oopacano 1919. 2o0une yceojuna
KOHGeHyujy op. 1, Koja ce 0OHOCUNA HA 02PAHUYABAIbE NYHOZ PAOHO2
epemena. Y caspemeHum yciosuma cykob unmepeca nociooasyd
u 3anocienoe Hajueuwthe 0onasu 00 U3pPaANCaAja KOO 0CMEAPUBAFLA
npasa Ha 02SpamuyeHo pAoHo 6pujeme, jep nocirooasyuda oOu
OUNU KOHKYPEHMHU UMajy unmepec u nompedy 3a wmo gefiom
Grexcubunnowhy y opeanusayuju paonoe epemena, cd jeOHe cmpane,
a sanocienu umajy nompedy 3a yCnocmas/barem pagHomesice usmehy
NOCIOBHOZ U NPUBAMHOZ HCUBOMA.

Y paoy je oam npezneo pjewersa xoja ce o0Hoce Ha nojedure obnuKe
opeaHusayuje paonoz epemena, Koja cy caopicana y 3akon o paody,
xoju je Cxymumuna Llpue I'ope yceojuna y deyemobpy 2019. cooune.
Hoeu 3axou o padynpedeuha docma nosux pjeuterva Koja ce 00Hoce
Ha nojam u opeanusayujy paowoe epemena, a koja cyycxknahena
ca Jlupexkmusom 2003/88 E3 Esponckoe napramenma u Cagjema
0 odpehenum suoosumMa opeanuszayuje paonoe epemend. lloceban

" e-mail: simovicvesna@gmail.com
Pao npummwen: 12.07.2020.
Pao npuxsahen: 29.07.2020.
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aKyenam je cmae/ber Ha epcme u Manugpecmayuone oo1uKe paoHo2
8peMeHa, Kao U Ha pasiuKe y no2iedy OpeaHu306ard NPeKo8PeMeH02
paoa u npepacnodjene paoHo2 8PeMeHd.

Kawyune pujeun: paono epujeme, npunpasHocm, npekospemenu pao,
HOIHU paod, cCMjeHCKU U OBOKPAMHU PAo.

1. ITojam 1 BpcTE pagHOr BpeMeHa

Hosu 3akon o paay Lpue T'ope (,,Cot. et L™, 6p. 74/2019) canpxu
CBEOOYXBaTHY JIeQUHHIIH]Y [T0jMa ,,paTHO BpUjeMe”, KOjU y CyOIMMupa Tpu
OuTHA eJIeMEHTa, U TO:

[IpBu enemMeHT MojpasyMujeBa a y TOKY OBOT' IEpHO/a 3allO0CICHH
00aBJba TIOCTIOBE U 3a7aTKE PaTHOT MjecTa 3a KOje je 3aCHOBAO paTHHU OJTHOC.
[Tpu TomMe ce MuUCITH KaKo Ha paJTHO MjeCTO Ha KOjeM je 3amociIeHn pacnopelhen
MIPWJIMKOM 3aCHUBama paJHOT OJHOCA, TAKO M HA PaJHO MjeCTO Ha Koje
je pacrnopeheH aHekcoM yroeopa o pajay. ¥ TOM CMHUCIY, HHje O] 3Haydaja
WHTE3UTET aKTUBHOCTH 3aMOCIICHOT (HITP. aKO 3aIlOCiIeHH 00aBJba paj C
KJIMjeHTHMAa, HUje Of 3Ha4aja Jja I1 y TOKY YNTaBOT MEPHUOJIa NMa KITHjeHTe
U CIL.);

JlpyrH eneMeHT noJipa3yMHjeBa Jia ce y OKBUPY TOT TIEPHO/Ia 3aTI0CTICHH
HaJla3W Ha pacrojiaramy MOCIOIAaBIly, OJTHOCHO Jia je JIy)KaH MOIITOBAaTH
BCroBa yIIyCTBa U U3BpUIaBaATH HAJIOT'C,

Tpehu enemeHT moapa3ymujeBa Jia ce y TOKY OBOT MEpUO/a HAJla3H
Ha ,,CBOM‘‘ paJJHOM MjecTy (MjecTy 3a K0j€ j€ 3aCHOBAO PaJIHHU OJHOC WJIU Ha
Koje je pacrnopel)eH aHeKCOM yroBopa O pajly) Wid Ha JIPYTOM MjECTy Koje
je onpenuo mocionasail. OBO pjemiee MpeacTaBba 3HAUajHy HOBUHY, jep
rmoapasyMujeBa na ce y (ITyHO) paJHO BpHjeMe padyHa W BpHjeMe Koje je
3aIlOCIEHN TTPOBEO Ha MeKypcTBY'. Ilpu ToMe, HHje OJ] 3HAYaja YHFHCHHIIA
Jla K je 3all0CIICHH y TOKY Mepuojia JeKypCcTBa OMO CTAJIHO aHTa)XOBaH,
OJTHOCHO JIa JIH je y TOKY TIepHoJia Ie)KYyPCTBA KMao MOTYRHOCT Jia criaBa Wit
ce oamapa. OBo je moceOHO BasKHO 300T OrpaHHuCHa Y TOTJIeAY MAKCUMAJIHOT
Tpajamka pajHOr BpeMEeHa Y TOKY CeIMUIIE, Kao U y MOTJie/ly OCTBapHBambha
npaBa Ha onMop u3Mely aBa pajaHa jgaHa’.

1 OsBo je motBpano u EBponcku cyn mpasae y npeamety LI-303/98 (Sindicato de Médicos
de Asistencia Publica (Simap) protiv Conselleria de Sanidad y Consumo de la Generalidad
Valenciana), y k0joj je HaBeo Ja Cy IpBa JBa €JIE€MaHTa PaJHOr BpEeMEHa (Ia 3aloCIICHH
»pamn ¥ n1a je ,,Ha pacrmoyiaramy IMOCIOIaBIly ) y Cilydajy JOKTOpa KOju paje y I0MOBHMa
37paBiba, 32 BPHjeMe JIOK Ce Hajase Ha JeXKYyPCTBY.

2 Omnmupnyje Bugjetu: B. Cumosuh-3Buuep (2020), Konenmap 3axona o paoy, [loaropuna
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VY Bes3u ¢ ogpehuBameM mojMa pajHOr BpeMeHa MHTEPECAaHTaH je
npumjep u3 npakce EBporckor cyzna nmpasze, y npeamery Ll -518/15, y moctynky
Ville de Nivelles V Rudyj Matzak’. TlpeameT criopa je 6uo miahame yciyra
koje je P.Mar3ak npy»xao y BarporacHoj ciyxou rpaga Huseneca, uzmelhy
0CTaJIOT U Y OKBHPY JI€KYPCTBa Koje je 00aBJbao, Ha HAYMH IITO je OMo AyKaH
Ja’y ToM rnepuony Oyae y CBOM JIOMY U J1a OATOBOPH Ha IMO3UB MOCIOABLA, a
HAaKOH TOTa 1a y POKYy Ol ocaM MHHYTa OyJe GU3NYIKU IPUCYTaH Ha MjecTy
Koje oape/u nocionasai’.y o0pasnoxemy npecyze, EBporcku cya npasje
je HaBeo aa obaBe3a (pu3MUKe MPUCYTHOCTH Ha onpeleHOM MjecTy Kojy je
HaMETHYO MOCI0aBall Kao 1 OTpaHUYCH-E KOje, y TPOCTOPHOM M BpEMEHCKOM
CMHCITY, a KOje pou3iia3u u3 00aBe3e 3alociieHor 1a aohe Ha MjecTo paza
Yy POKY Ol 0OcaM MUHYTa, TaKBE Cy NMPHUPOJE Ja 00jeKTUBHO OrpaHNYaBajy
MOT'YNHOCT 3aI0CJICHOT KOjU ce HaJla3| y CUTyaluju nonyT oHe P. Mar3aka
Jla ce TIOCBETH CBOJUM JIMYHHUM U IPYLITBEHHUM MHTEpecuMa. 300r Tora je y
KOHKPETHOM Clly4ajy, Cya Ono Munubewa j1a wiad 2 Jupextuse 2003/88/
E3 0 onpehennm obaunmrmMa opranuzanuje paaHor BpeMeHa Tpeda TyMauuTH
Ha Ha4YMH J1a JeKyPCTBO KOje 3ar0ciIeHr 00aBJba y CBOM AOMY y3 00aBe3y
jaBJjbama Ha MO3MBE IMOCIOAABLA y POKY OJl OCaM MHUHYTa, LITO 3HATHO
orpanu4aBa MoryhHocT o0aBibama JpPyrux aKTUBHOCTH, Bajba CMaTpaTH
,»PaJIHUM BpEMEHOM ™.

[TpunpaBHOCT ce, y CKJagy ¢ 3aKOHOM O pajay, He padyyHa y IyHO
panHo BpujeMe. OBO U3 pasiiora IITO C€ y TOKY IPUIIPABHOCTH 3aMIOCIICHH HE
HaJa3M Ha ,,CBOM PaJHOM MjecTy’ WJIM Ha APYTOM MjeTy Koje MY je OlpeIuo
nocnonasai. To je moTBpheHo y unany wiana 60, craB 2 3akoHa 0 paly, Koju
MPUIPABHOCT Ae()UHHULIC KAO: ,,BPEMEHCKHU MEPHOI Y KOjEeM je 3alOoCICHU

LPIIIL, ctp. 209 u ci.

3 Ilpenmer ce OOHOCHO Ha TyMaueme wiaHa 2. u wiaHa 17. ctaBa 3. Tauke (1) MOATAYKe
nnn. upexruse 2003/88/E3 EBponckor mapaaMeHTa o ofpel)eHnM obauimma opranusarnije
panHor Bpemena (CJI 2003., JI 299, ctp. 9). Bugjern: /bid. ctp.179.

4 BarporacHa ciyx0a rpaga Huseneca okymspa mpogecrnoHatHe u JoOpoBoJbHE BaTporacue,
HpH YeMy Cy T0OpOBOJAHU BAaTPOTacly y4ECTBOBAJIM y HHTEPBEHIMjaMa, a u3Mely ocraor
cy 00aBJbalii MAaCHBHA JEKYPCTBA U JEKYPCTBA y BaTPOracHOj CTAHMIM, YUjH CE PACIIOPER
yTBphyje mouetkom roamue. P. Marsak ctynmo je y cimyxOy rpaga Husemneca 1. aBrycra
1980 roaune, a cratyc 10OpPOBOJFHOT BaTporacia CTeKao je TOAuHy faHa KacHuje. OCHM Tora,
Omo je 3amocieH y npuBaTHOM mofxysehy. P. Marzak je 2009 rogmHe MOKpeHYO je CYIACKH
MOCTYyTaK, 3axTrjeBajyhu ga my rpan Husesec mmatu npuBpeMeHH U3HOC O] JEHOT eypa Ha
MMe HaKHaJIe LITeTe HacTale TUME IITO My Y TOJMHaMa ciyk0oBama Hujecy miaheHe ycmyre
KOje je Mpykao Kao JOOpOBOJBHHU BaTporacal, NOceOHO yciyre MacHBHOT JAeKypcTBa. Ay,
0e3 003upa MITO HEroB aHTaKHAM Y BaTPOTacHO] CIyXOM HUje Ouo mpodecnoHanan, cyx je
MPOTyMa4ylo Aa TO HHje CMETHa 3a HEroBy KBaTH(UKAIH]y Kao ,,3alOCIEHOr™, y CMHUCIY
Jupexruse 2003/88.

5 B. Cumosuh-3Bunep, op.cit., ctp. 179
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Jy>KaH J]a ce 0/1a30Be [I03MBY MOCI0aBLa, 300T noTpede mpoueca paja, ajiu
ce y TOM IEPHUOY 3aI0CJICHH HE Haja3u Ha CBOM PaIHOM MjeCTy, HUTH Ha
JIpYyroM MjecTy Koje je ogpeano nocionasan’ . Mnak, Tpeba HanmoMeHyTH Aa
y ciyuajy J1a 3aI0CJICHH Y BPEMEHCKOM MIEPUOAY Y KojeM je OMo mpunpaBaH
Oyze aHra)koBaH, 110 MO3MBY IOCJIOABIA, OJHOCHO OBJAaIINEeHOr JIMLA KO
nocionaBLa, Taj nepuoy he ce padyHaTH Kao pagHO BpHjeMe. 3aKOH O paay
npensuha na he ce y ToM ciyuajy y paiHoO BpujeMe padyHaTH U IEPHOJ] KOjU
je 3amociieHOM MoTpebaH 3a MyT Of MjecTa CTaHOBama A0 MjecTta paaa. Opa
oapenda je moceOHO BakHa 300T o1peIOM 0 OrPaHMUYCHOM PaHOM BPEMEHY,
KOje Yy OBOM CIIy4ajy He MOXKe TpajaTu ayxe ox 48 catu ceaMuyHO®. 3aKoH
0 pajay 1o MpBHU YT Opeunsupa aa he 3an0ciaeHn y TOKY IPUIIPABHOCTH
MMaTH NpaBo Ha yBehame 3apaje, anu He mpeuusupa npoueHar ysehama
3apane, Beh npensuba na he ce Tpajame npunpaBHOCTH M BUcHHA yBehaHaj
3apajie YTBPAUTH KOJCKTUBHUM YTOBOpPOM. Mmak, MUIIIbEHa caM Jia ce y
KOHKPETHOM clly4ajy Tpeba mpaBuTH pasziuka umely yBehama 3apaze 3a
BpHjeMe KOje je 3all0CIICHH Y TOKY IPUIIPaBHOCTH OMO aHTa)koBaH U yBehama
3apajie Koje ce OJHOCH Ha MEPUOA MPUIIPABHOCTH 32 KOjU 3allOCICHH HHje
010 ara>xoBaH, Tako Ja O TOME IMOCeOHO Tpeba BOAUTH pauyyHa MPUIUKOM
npenrsupama nporenrta ysehama 3apane.

3aKoH 0 paJy HE caJp>Ku HOBHHE KOj€ C€ OJIHOCE Ha TPajare MyHOT
pajHOT BpeMeHa ¥ HaUMH HberoBor padyHama. Hanme, y uinany 61 npensuba
Ja ce IIYHO paJHO BpUjeMe pauyHa Ha HUBOY ceMHULE U 1a u3Hocu 40 catu
CEIMUYHO, C THM Ja OCTaBJba MOT'YNHOCT Jja c€ KOJEKTUBHUM YTOBOPOM
YTBPAH pagHoO BpujeMe Koje je kpahe ox 40 catu ceqmuuno. Tpajame pagHor
BpeMeHa je OMTHO 300T 00MMa OCTBapHBamba MpaBa U3 pagHor ogHoca. Tako
HOBH 3aKOH O pafy, Kao ¥ paHHje BakehH 3aKOHM IpeLu3upa aa 3arocieHn
KOjHU pajie MyHO PaHO BpHjeMe OCTBapYjy IpaBa U3 paaHOTr OJHOCA y ITYHOM
o0umy. MehyTuM ykoauko O ce KOJIEKTUBHUM YTOBOPOM ITPEABUYEIIO ITyHO
paznHoO BpHjeMe Koje je kpahe on 40 catu ceIMUYHO, 3aII0CICHN OU Uy TOM
ClIy4ajy OCTBapMBaJH CBa MPaBa U3 PaJHOr OJHOCA Y IyHOM 00UMY.

OcuM yroeopa o pagy ¢ IyHUM PaJHUM BPEMEHOM, 3alOCICHH U
nocsioaasal (y cki1any ¢ wiaHoM 41 3aKoH o paay) MOTY 3aKJbYUYUTH U yTOBOP
0 pagy ¢ HEMYHHUM pajHUM BpemeHoM. lIpu Tome, oBaj yroBop Moxe OuTH
3aKJbydeH Ha HeoapeheHo unu Ha onpeheno Bpujeme. HoBu 3akoH o pany,
Kao U paHuje Baskehu 3aK0oHU, capKu OrpaHUYCbE Y MOIJIEAY 3aKJby UMBamba
yroBopa O paay ¢ HEIIyHUM paJHUM BPEMEHOM, TAaKo Jia mpeaBubha na ce
YrOBOp O pajay HE MOXE 3aKJbYUHTH C paJHUM BpeMeHoM Kpahum ox 10
yacoBa CEIMUYHO (MJIM jeJJHEe YSTBPTHHE ITyHOT paaHoT BpeMeHa). [1o cBojoj

6 Ibid,ctp.180.
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IPUPOIH, YTOBOP O Paay C HEMyHHM PaJIHUM BPEMEHOM 3aKJbyuyje ce 300r
notpebe npoueca paga. M3 tor pasnora, a 1a 01 ce cipujeduie 310ynorpeode
NPUIIMKOM 3aKJby4HBatba OBUX YTOBOpa, IpeABUNEHO je Aa ce pajiHa MjecTa Ha
KOjUMa C€ 3aKJbyuyje YTOBOD O PaJy ¢ HEIIYHUM PaIHUM BPEMEHOM YTBphyjy
AKTOM O CHCTEMAaTU3alH1jH, Y 3aBUCHOCTH OJ] IPUPOJIE TIOCIIa U OpraHu3aluje
pana. ITocroju MoryhHOCT /12 3amocieHy KOju pajie HEMyHO pagHo BpUjeMe
3aKJbyde YTOBOPE O pajay KOJ BHILE MOCIO0AABIA, KAKO OM OCTBAPUIIU IIPaBO
Ha paJi ¢ IyHUM pajHUM BpeMeHoM (40 yacoBa ceiMUYHO). Y OBOM CITy4ajy,
Ba)KHO MUTAIE jecTe HAaYMH OCTBapHBama IpaBa U 00aBe3a U pacropen
PajHOT BpEMEHa 3aIl0CICHUX KOjH pajie C HEMYHUM PaJHUM BPEMEHOM KOJI
BUIIIE TIOCJI0/1aBania (IT0ceOHO ITpaBa Ha OJIMOpe), I1a je MPeABUNEHO J1a ce OBa
nuTama ypehyjy cnopasymom usmel)y nociogasana. ,,OBakBo pjelemhe O1iio
je mpeaBuheHo U paHUjUM 3aKOHOM, Majia HUje 3aKHBjeJI0 y MPAKCH, jep je
3aHeMapJpUB Opoj MmocinogaBana MnoTIHCaA0 HABEACHH CIIOpasyM, ¢ 003UpoM
Ha TO HHUjecy npenBul)eHe Ka3HeHe oapende 3a MOCIoNaBLE YKOIHMKO r'a He
notnuiry. OcuM Tora, 3aKOH HHUje IPEABUINO0 HU 00aBe3y Bolera eBUICHLT]e
0 OBUM criopazymuma“ 7.

HoBu 3akon o pany 3aznpikaBa OPUHLHII CPa3MjepHOCTH Y TOTIIEAY
OCTBapHBama MpaBa U3 PaJHOI OJHOCA 3aMCOJICHUX KOjU pajie HEmyHO
panHo Bpujeme. IIpu Tome, BaXKHO je HAIOMEHYTH Ja 3aIll0CJICHH KOjU paje
110 OCHOBY yT'OBOpa O pajay C HeIlyHUM PaJHUM BPEMEHOM MMajy CBa IIpaBa
U3 PaJHOT OJHOCA Kao M 3all0CICHH KOjU pajie MyHO pagHo BpUjeMe, alli ce
INPHUHLHKII CPa3MjepHOCTH OJHOCH Ha 0OMM OCTBapHBamba THX IpaBa. Tako,
HIIp. IIPaBO HA 3apajy ce OCTBapYyje Cpa3MjepHO BPEMEHY MPOBEICHOM Ha
pany, a UCTO IIPaBHJIO BaXKH M Y TIOTJIEAY OCTBapHBarba IpaBa Ha OAMOD Y
TOKy pana. Hanme, 3akoH o pangy y unany 73 npensul)a qa 3amocieHu Koju
pajie MyHo paJiHO BpHUjeMe UMajy IPaBo Ha OIMOP y TOKY paja y Tpajamy o 30
MHUHYTA, 10K 3aII0CICHH KOjH paJie Kpahe o] IyHOT pajHOT BpeMEHa, OHOCHO
OHH KOjU pajie Ay’Ke O YeTUPH, a Kpahe of IIeCT caTu y TOKY JAaHa UMajy
IIPaBo HA OAMOP Y TOKY pajia y Tpajamwy of 15 MunyTa. MokeMo 3aKJbyYUTH
Jla HeKe KaTeropyje 3arocieHuX KOjUu paje ¢ HEyHUM PaJHUM BPEMEHOM
HeMajy MpaBo Ha OAMOp Y TOKY paja. To ce MoXe OHOCUTH A2 3arociicHe
KOjU UMajy YroBOp O paay ¢ paJHUM BPEMEHOM Koje je kpahe ox 20 catu y
TOKY CeIMUIIE, YKOJIUKO je Taj pOoHA caTh pacnopeleH Ha neT pagHuX JaHa.
Wnak, 3akoH 0 paay He npeasuha npuMjeHy Hauesa Cpa3sMEpHOCTH Y CBUM
ClIy4ajeBUMa, OJHOCHO Yy IOIVIEAy OCTBapuBama HEKUX MpaBa U3 PaHOT
ongHoca. Tako, ce oBO Hauesio Hehe MPUMHjEHUTH y CIyuajy OCTBapuBamba
MpaBa Ha TOIUILUIGU OAMOP, jep 3alOCiICHU KOjU MMajy yroBOp O paay ¢

7 1bid, cTp.182.
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HENyHUM PaJHUM BPEMEHOM OCTBapyjy MPaBO Ha FOAUIIIGM OAMOP IO
HCTUM YCJIOBMMA Kao M 3aI0CJICHU KOjU Cy 3aKJby4HJIM YyTOBOp O pany ¢
yHUM pajHUM BpeMEHOM, UMajyhiul y BUy J1a ce MPaBo Ha TOIUIIEBLU OMOP
0CTBapyje cpa3MjepHO BpEMEHY IPOBEACHOM Y PaJHOM OJHOCY (2 HE3aBUCHO
0]1 paIHOT BpEMEHa IIPOBEACHOT Ha PaLy).

3aKoH 0 pany y wiany 63 npensuba ckpaheHo pagHO Bpujeme, Koje
ce YBOJM 3a 3aIl0CJICHE KOjU pajie Ha paJlHUM MjecTUMa Ha KOjuMa, U 1opes
IPUMUjCHEHUX Mjepa 3aIlTUTE U 3/IpaBJba Ha paay, HUje ux Moryhe 3amTuTu
0]l LITETHUX YTHLAja, Tako Jja uMce pagHo BpHujeMe ckpahyje cpa3mjepHO
LITETHOM YTHLAjy Ha 3paBJbe, OIHOCHO PaJHy CIOCOOHOCT 3aIOCIICHOT,
C THUM IUTO OBaKko ckpaheHo paxHo BpujeMe He Moke outu kpahe ox 36
yacoBa y pagHoj cenMmuiu. PanHa mjecta Ha KojuMa 3arlOCICHH paje ca
ckpaheHMM paJHUM BpeMeHOMa YTBPhyjy c€ aKTOM O CUCTEeMaTH3aLUjH, Y
CKJIay ca 3aKOHOM O 3aIUTUTH U 3[paBJjby Ha paxy (TO Cy 0OMYHO HAPOYUTO
TEIIKH, HAIOPHU U 32 3[[paBJbe LITCTHH [10CIOBH). 3aKOH penBul)a fogaTHy
3alTUTY 32 OBE KaTeropuje 3amocieHux. Tako, He MOCcToju MOTyhHOCT aa
UM C€ aHEKCOM yTOBOpa O pajay MPOAYKHU Tpajare paJHOr BpeMeHa, HUTH
MOTY paguTH npexkoBpemeHo. OcuM Tora, He MOT'y 3aKJbYUHUTH YTOBOP O
pajsy Ha TaKBUM MOCJIOBMMA KOA APYTOr nocioaasua. OBakBa 3alITUTa UMa
MyHO OIlpaBlame, UMajyhu y BUly TeKUHY [10CIOBa U PU3HUK 10 0e30je1HOCT
U 371paBJbe Ha paxy. M3 Tor pasnora, 3amociaeHu Koju paze ca ckpaheHum
PaZHUM BPEMEHOM OCTBapyjy CBa IpaBa U3 paJHOT OHOCA Y IIyHOM 00UMY.
OcumMm Tora, npeaBui)eHa je u moceOHa 3alITHTA OBE KATETOPHUjE 3aI0CICHUX
y IorJIely OCTBapuBamba HEKUX MpaBa U3 paJHOr OHOCA, Ko ILTO je IPaBo
Ha roAuIImBu ogMop.Tako, 3a 3aMociIeHe KOoju paje IyHO PagHO BpUjeMe Y
CBaKoj KaJIeH1apCKOj TOAMHU NPEABU)CHO MUHUMAJTHO TPajabe TOANIIHET
oamopa oz 20 pagHuX JlaHa, oK 3all0CICHH KOjU pajie ca ckpaheHuM pagHuM
BPEMEHOM MMajy IIPaBO Ha TOAUIIBU OAMOP oA HajMame 30 pagHuX AaHa y
KaJICH/IapPCKO] TOAMHH.

2. IlpexoBpemMenu paj

3aKkoH 0 pady caIp>KH 3Ha4ajHO HOBA pjellera Koja ce OIHOCE Ha
npexoBpeMenH pal. Kao pasnosu 3a yBoheme mpekoBpeMeHOr paja, OAHOCHO
paza ayer ol MyHOT paJHOI BpeMeHa HaBOJE ce ““HepelOBHE OKOJTHOCTH
OJHOCHO: U3HeHaja noBehanu oOMM 1ocIIa, BULIA CHJIA U Y APYTH U3Y3€THH
ciyyajeBu. To 3HauM ja y pelOBHUM OKOJTHOCTHMA [TOCIIO/IaBall He O MOTrao
Ja JoHece OJIyKy O YBOhemy IPEKOBPEMEHOT paja. Y LuJby copedaBamba
eBEHTYaJIHUX 370ynoTpeda, npeasuleHa je odaBe3a MocaoAaBLa Jia mpuje
MOYeTKa MPEKOBPEMEHOT pajia O TOME JIOHECe OMJIyKY Y ImucaHoj popmu,
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KOja Mopa Jla cap>KH: pasJior 3a yBOheme MPEeKOBPEMEHOr paja, CIUCAK
3aI0CICHUX KOjHU C€ aHTaXyjy AYXKe O IIYHOT PaJHOI BpeMEHa U BpUjeMe
HoueTKa pekoBpeMeHor pana. Mzyserak o1 o06aBese JOHOMIEHa OTYKE IpHje
MOYEeTKa IPEKOBPEMEHOT pajia IpeABHleH je y ciryyajeBUMa KOjU ce Be3yjy 3a
Pasor XUTHOCTH, KaJ1a MOCJIOAABAL] MOKE 3a1ociaeHe 00aBUjeCTUTH YCMEHO O
yBoley MPEKOBPEMEHOT pajia, C TUM LITO je Ay>KaH Ja HajKaCHUje TPU JaHa
0J] IPECTaHKa OKOJIHOCTH 300T KOjUX je YBE/IEH NPEKOBPEMEHH pajl MUCAHY
OITyKY YpyuH 3amnocieHoM. Mako 3akoH o paay He Ipenu3upa pasiiore
XUTHOCTH, TO MOT'Y OMTH HIIP. CUTyalHje y KOjuUMa je TOBEACH y OMacHOCT
OIIITH HHTEpeC (0€30jeIHOCT Jby 1M K IMOBHHE), yCJbe IPUPOIHHUX HEIOro1a
(3eMJbOTpEC, TOIUIABE U AP.) WIM HENPHIIMKA U ONIACHOCTH KOje Cy HacTale:
KBapoBHMa Ha o0jekTHMa, ypehajuma u noctpojemrumMa; enuaeMujama min
3apa3ama; 3arahjuBameM Bojie 1 HAMUPHHLA; caoOpahajHOr 1M ApyTor yaeca,
Kao U oTpede a ce Mpy>Ku XUTHAa MEAULIMHCKA ITOMON (MJIK ApYTa HEOJI0KHA
MEIMIHCKA YCITyTa) WK HEOJIOKHA BETepHHAPCKA HHTEPBEHIU]a H CIT°.
[TocnonaBan nma 00aBe3y 1a y CBAKOM CIIy4ajy yBolera IpeKOBPEMEHOT
paza, o ToMe 00aBHjecTH HHCIICKIU]Y paja, a 3a HENOIITOBame OBE 00aBese
npensul)eHa je mpekpilajHa OATOBOPHOCT KAaKo 3a IMOCIOJAaBLa, TAaKO U 3a
OZITOBOPHO JIMLIE KO MOCIOAaBLA. Y KOHKPETHOM CIIy4ajy, yJIora HHCIICKIHje
pana jecte na yTBPAM Ja JIM je TOCIOAaBall JOHHO OMJIYKY O YBOhewy
PEKOBPEMEHOT pajia y CKJIaay ca 3aKOHOM; 12 JIM Cy UCIIOLITOBAHA 3aKOHCKA
OrpaHuyYeHba y MorJiely 1y KHHE HBeroBOT TPajarba, @ HAKOH TOTra — [0 UCTEKY
Mjecena y KojeM je 00aBJbeH MPEKOBPEMHHU paJl Jia JIM je ocyofasal ysehao
3apajy y CKJaay ¢ KOJEKTUBHHM YIOBOPOM 3aIlOCIICHMMA KOjU Cy OMin
AQHTa)KOBAaHU y CKJIaJy C OIIIYKOM O yBohemwy npekoBpeMeHor paza. Osnuje je
BA)KHO YKa3aTH Ja y cIy4ajy yBolema IPeKOBPEMEHOT pajia, HHCIIEKTOp paja
yTBplyje MocTojame OKOJHOCTH 300T KOjUX je yBeIeH MPEKOBPEMEHH pajl
(n3nenagHO oBehann oOMM Nocia, BUIIA CHJIA M JPYTH U3Y3E€THH CIy4ajeBH),
aJI MHCIICKTOP pajia IPUIMKOM BpILCHa Haa30pa He YTBphyje pasziore 300r
KOJUX Cy T€ OKOJTHOCTH HacTaje, OHOCHO HEe MOXKE J1a MIPOLjerbyje 1a JIn ce
noBehanu 0OMM MocJia MOTrao 3aBPLIMTH JPyTauljoM OPraHU3aIijoM, OTHOCHO
pacropenoM paJgHoT BPEMEHa, J1a JIU Cy €€ MMOCJbEAMLIC BUILE CUIIC MOTJIE Ha
JOpyTH HAUMH caHupaty U cii. OCUM TOora, IPUIMKOM BPIICHa HHCIIEKIIH]jCKOT
HaJ130pa, MHCTIEKTOP paJia he mpoBjepaBaTy Ja JiH je MOCI0AaBal] HCIOILITOBAO
u obaBe3e Koje ce TUYY IOCTYIIKa YBOhema MpeKoBpeMeHOr paaa (1a Jin
je omyKy o yBolewy NPEKOBPEMEHOI paja JOHHO MpHje MoYeTKa paja -
YKOJIMKO HHjeCy IOCTOjald Pas3jio3d XUTHOCTH, OIXHOCHO TPH JaHa IO
MPECTAHKY OKOJIHOCTH 300T KOjUX je MPEKOBPEMEHH pajl yBEACH; Ja Jin

8 Ibid, ctp.186.
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OJUTyKa Caip)KM CBE MOTPEOHE eJIEeMEHTe, a JH je 0 O[IyLH 00aBHjeCcTHO
3arocieHe pyje noueTka paaa u ap.). Mmajyhu y Buny orpanndema Koja ce
TUYY MaKCHMAJIHOT TPajarba CeIMUYHOT PaJHOT BPEMEHA, Ka0 U OIPaHUYCHa
y Horjeay MakCHMaJIHOT Opoja MPEeKOBPEMEHUX CaTH, MHCIEKLHja paaa
¥Ma KJbY4HY yJIOTY y 3alITUTH IpaBa 3anocieHux. OcuM Tora, HHCIIEKTOP
paza BpIIM KOHTPOJIY Ja JIM je TOCJIo[aBall 3arociCHuMa KOjU Cy paaiiin
MIPEKOBPEMEHO 00e301jeIM0 OCTBApUBaLE IpaBa Ha OAMOP Y TOKY Tpajama
MIPEKOBPEMEHOT pajia, OIHOCHO MPEOCTaly M0 HEMCKOPUITNEHUX OAMOpa
M0 IIPECTaHKY MPEKOBPEMEHOr paja. BakHO je HarmoMeyTH Ja MHCIIEKTOP
paza, y ciydajy 1a yTBpAH HEMPABUIIHOCTH KOj€ C€ OAHOCE HA OIPaHUYCHA Y
HOTJIey NPEKOBPEMEHOT pajia, HeMa AMCKPEeLnoHOo oBlamheme, Beh o0aBesy
Ja 3a0paHu MPEeKOBPEMEHH pasl.

JenHa ox Haj3HAYajHUjUX HOBHMHA Y 3aKOHY jecTe Ja je OrpaHHYeHO
MaKCHMaJIHO TPajame MPEKOBPEMEHOT pajia u oapeleH je peepeHTHH nepros
3a BEroBO U3padyHaBame. HanmMe, mpeKoBpeMeHHU paj MOXe TpajaTH JOK
ce He OTKJIOHE Y3pouH 300T KOjUX je YBEACH, C THM J1a y clyuajy yBohema
MPEKOBPEMEHOT pajia MPOCjeuHO PajHO BPUjeMe 3all0CICHOT Y TOKY eproa
OJl YETUPHU Mjecela He MOKe OUTH ayxe ox 48 yacoBa ceAMHYHO’. AKO
nohemo ox pedepeHTHOr nepuoaa (YETUPH Mjecena), a uMajyhu y Buny
J1a IIPOCjEYHOT PaIHOT BPEMEHA y TOM MEPHOLY HE MOXe OUTH Jyke of 48
4acoBa, J10J1a3MMO JI0 3aKJby4yKa Ja y TOKY pedepeHTHOr MepHoia pagHo
BpHjeMe MOXe OMTH y jeTHOM NEPUOAY AYXKe, ay jenHoM Kpahe ox 48 qacosa.
OBo mpousnasu u3 wiana 64, cras 7 3akoHa 0 pajy, y KOjeM je mpenBul)eHo aa
ropma FPaHNLA WK HajaykKe Tpajarbe paJHoOr BpEMEHA y TOKY peepeHTHOT
nepuozaa He Moxe outu nyxa og 50 yacoBa CEAMHYHO.

JenHo ox1 muTama Koje ce MOKe M0jaBUTH y IIPAKCH jecTe: Aa TN Y TOKY
TOAMHE MOXKE IIOCTOjaTh caMo jenaH pedepeHTHH nepuoa? Munubema cam
Jla HeMa CMETHU J1a TIOCJI0aBall y TOKy FOJUHE Ofipein BUle peepeHTHUX
NepUOAa, YKOJIHMKO CY UCITYH-CHH YCIOBH KOjU C€ THUY pasJiora 3a yBoheme
MIPEKOBPEMEHOr paja. MareMaTnuku TienaHo, a noiaszehu on tora na
MOCJI0/IaBaL] MOXKE — aKO 33 TUM II0CTOjU 00jeKTHBHA OTpeda, 0 OKOHYAY
jemHor pedepeHTHOr Meproa, MOHOBO Aa OpraHu3yje NPEeKOBPEMEHHU paj,
y TOKY TOIMHE MOTY [IOCTOjaTH TPH peepeHTHa neproaa, CBaku y Tpajarmy

9 OBo pjerieHe npeacTaB/ba HOBUHY Y OAHOCY Ha paHHWje Baxkehn 3aKOH, KOju je mpeaBuhao
la MakCHMallHO Tpajame NpeKoBpeMeHo paaa Moxe Outn 10 wacoBa ceaqmmuno. OBo
pjemerse je Omro mpobmemarnuHo 30or HeyckmaheHoctu ¢ dupexktuBom 2003/88/E3 o
oapeheHnM oOIMIMMa OpraHU3anuje pagHOT BpeMeHa, Koja mpeasuha obaBe3y apkaBa Ja,
y IMJBY 3aIUTUTE CUTYPHOCTHU | 37paBiba PaJHNKA, 00e301je/ie 1a MPOoCcjeuHo PagHO BpHjeMe
3aM0CJICHUX Y TOKY CEIMHUIIE He MOXe OUTH Iyxe o 48 caTh, yKibydyjyhu i mpekoBpeMeHH
pan. Bugjern. /bid.
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0]l YeTHPH Mjecela. 3aKOH O paay /103BoJbaBa MOIyNHOCT Ja MaKCMMalHO
Tpajame pagHor BpemeHa Oye 250 catu Ha FrOANIIEBEM HUBOY, C TUM /14 TAKBO
pjeliemne Moke OuTH peBrul)eHO caMO KOJIEKTHBHUM YTOBOPOM (HE U aKTOM
nocionasna). To 3Hauu 1a 61 y 0BOM citydajy peepeHTHHU EPUO, YMJECTO
4eTHpH Mjecena, ouo 12 mjecenn, a ga OM y TOM MEPHOIY MPEKOBPEMEHO
paliHO BpHjeMe MOTJIO 1a Tpaje MakcumaiHo 250 catu. BaxxHo je HanoMeHyTH
Jla ce HU y OBOM CJIy4ajy BpHjeMe KOje je 3all0CICHHU MPOBEO Ha TOAULIHEM
O0IMOpY W BpHjeMe Koje je Ouo crnpujeueH 3a pan Hehe ysumaru y o03up
IIPH U3padyHaBamwy MPOCJEUHOr pajHOr BpeMeHa. OCHM Tora, YKOJIHMKO ce
KOJICKTHUBHHM YTOBOPOM NpeABUAMN oBa MoryhHoct, nmocioxasan he outn
Iy’KaH J]a y OKBHPY pedepeHTHOr nepuoaa o 12 mjecenu 3amocieHuMa
oMoryhu ocTBapuBame CBUX IIPaBa Ha OIMOPE, KOjU Cy IPEABHI)EHU 3aKOHOM.

3. IIpepacnoajena pagHor BpeMeHa

Moske ce 3aKJbYyYUTH [ia pepaciojeia paJHor BpeMeHa U MPEKo-
BpPEMEHH paj MPeCTaBbajy ABa pa3inyuTa nHcutyTa. Ocum pasinora 300r
KOJUX C€ yBOJE, pa3jIMKa IMOCTOJU U Yy HAUMHY HUXOBE UMIUIEMEHTAIIH]E.
Haume, npekoBpeMeHH paj] ce pauyHa Ha HUBOY CEIMULIE U MOXKE H3HOCUTH
HajIy>kKe 0caM 4acoBa, a mpepacrojjeia paaHor BpeMeHa oipa3yMujeBa 1a
3aM0CICHN Y TOKY peepeHTHOr neproaapaaujeiad mepuo AyKe, a jeaan
nepuoj cpasMjepHo kpahe, ¢ TUM Aa yKyIHO PaJHO BpPHjeMe 3aMOCICHOT
y MPOCjeKy He MOXe OUTH Ty>Ke Ol YTOBOPEHOI paJHOI BpeMeHa (paJHor
BpEMEHA 3a KOjH je 3aI0CIeHH 3aKJbyYH0 YTOBOp O pany). Pasnuka nmocroju
1y o0MMY IpaBa 3arcoJIeHUX KOjH pajie MPEKOBPEMEHO, OJHOCHO Y OKBUPY
npepacroiejiie paJHor BpeMeHa. Tako, 3aocieHu Koju paje MpeKoBPEMEHO
uMajy paBo Ha yBeheme 3apaje, y IpOLEHTY KOju ce yTBphyje KOIICKTUBHUM
YTOBOPOM, 0K 3aII0CJICHHU KOj! pajie y OKBUPY pepaciiofijesie paJHor BpeMeHa
Hemajy To npaBo. OBO M3 pa3jora IITO BUXOBO YKYITHO PagHO BpHjeMe Y
MPOCjeKy Y TOKY peepeHTHOr Nepruoaa HUje Ay>Ke O YTOBOPEHOI pajHOT
Bpemena'’. [Ipu Tome, 3aKOHOM 0 pajy je MPEeUUu3UpaHo Ja je MUHUMAJIHU
pedepeHTHH Tepuo] Mjecell JaHa, a MaKCHMaJlHU IIeCT Mjeceru'’, Kao
U MaKCHUMaJHO Tpajareé pagHOr BpEMEHa Y OBOM CIIydajy, Tako IITO je

10 Omnmmpanje: Ibid, ctp.197 u ci.

11 MuctutyT mpepacnopjerne pagHOT BpeMeHa IPHUCYTaH je Uy paHuje Bakehem 3akomny,
anu je O6uo rocra Hempenusad. Hanme, camo je 6mino npeasuheHo Ja yKynmHO pajHO BpUjeme
3aIOCIICHOT Y MPOCjeKy He MOJKe OUTH JIy’Ke O ITHOT paJIHOT BPEMEHA Y TOKY T'OIMHE, Al
HUje Ne(QHUHUCAHO KOJIHMKO HajIyXe y TOKY Mjecela MOKe J1a Tpaje pagHO BpHjeMe y OBOM
CITy4ajy, 3aTHM Kako 3allOCJICHH OCTBapyjy MpaBo Ha oxMope (Y TOKY pana, y TOKy AaHa, y
TOKY CEJIMHILIE ¥ TOJIUIIELH OZIMOD), LITO j€ OCTABJbANIO MPOCTOPA 33 Pa3IniUTa TyMauea, ra
U 3710ymoTpeoe.
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OrpaHHYCH He caMo peepEeHTHH IIepro, Beh U Tpajare pajHOr BpEMEHa Yy
TOKY IIEpHO/ia Y KOjeM je TO BpujeMe 1y Ke O BpeMeHa 3a KOje je 3ar0CIeHH
3aKJbYYHO yTOBOp O paxay. To 3Ha4u a2 pagHO BpHjEeME Y TOM MEPHOIY HE
MOXe OuTH yke ox 48 yacoBa ceIMUYHO, IOK IpepacrnopelheHo BpujeMe y
NepUOAY Y KOjeM Tpaje Ay>Ke 0J] yTOBOPEHOI PaJHOI BpEMEHa MOKe J1a Tpaje
HAajIyKe YeTUPH Mjecera.

3aKoH 0 pajJy jacHO IPaBU pas3iuKy H3Mely NPEKOBPEMEHOT pajaa u
npepacrnojjesie pagHor BpeMeHa. Tako ce mpepacnojjeia pagHor BpeMeHa
ypebyje kao u3y3eTak off paBuJia J1a paJHo BpUjeMe y TOKY CEAMULEC H3HOCH
40 ygacoBa, ¢ TUM Ja ce IpeLu3npa Moja KOjUM yCJIOBUMA CE MOXE YBECTH
npepacnojjena pajgHor BpeMeHa, a TO Cy: INPUPOJa IjeJaTHOCTH (HIP.
Typu3aM, IOJbONIPUBPE/IA), OpraHn3aluja pajaa, 0osbe Kopuiheme cpencTaBa
paza, paloHaJIHUje Kopulheme paJHor BpEMEHa U U3BPLICHE oApeheHnX
M0CJIOBa y YTBp)CHUM POKOBUMA.

3aKOH 0 pajy J03B0JbaBAjy N3y3€TKE Ol HEBEACHHUX IPaBHJIa, KOJU MOTY
Ooutu npenBul)eHN KOJIEKTUBHUM yroBOpoM. TH H3y3elu ce MOry OTHOCUTH
Ha cieenehe:

— KosekTHBHUM YyroBOPOM C€ MOXKE MPEABUjETH peepEeHTHU NEPHOL
0] TOAMHY JAaHa, y3 00e30jehuBame Mjepa 3alITUTE U 3ApaBjba HA PaLy.

— KonekTHBHMM yroBOpPOM Ce MOKE IIPEABUIjETH Ja pepacnopeleHo
BpHjeMe y IEPUOAY Y KOjeM Tpaje AyXKe 0] YTOBOPEHOT paJIHOT BpEMEHa MOXKe
Jla Tpaje HajayKe MIeCT Mjecelu.

— KonekTHBHIM YyroBOpoM ce MOKe IPEABHIjETH J1a PaJHO BpHjeMe
TOKOM IIeprojJa y KOjeM Tpaje IyKe o[ IIYHOT PaJHOr BpeMEHa MOXeE /12
Tpaje Hajayxe 10 54 yaca ceqMUYHO, OJHOCHO /10 60 YacoBa CeAMUYHO Ha
CE30HCKHUM ITOCTIOBHMA. YKOJIHMKO Ce 0Ba MOT'yNHOCT peiBUA KOJICKTUBHUM
YrOBOPOM, OHJa 3aKOH O pagy Yy OBOM YJaHY IPELU3HUpa jOII HEKOIHMKO
o0aBe3a 3a IMOCIOAaBLA!

1) 3anocnenu Moxe paguTu aJyxe of 48 yacoBa CEAMUYHO, CAMO aKO
MOCTOjU KET0Ba CarjlaCHOCT, KOja Mopa OuTH aarta y nucanoj hpopmu. lake,
CarjacHoOCT 3a OBaKaB paj MOpa JAaTH JUYHO 3aMI0CICHHU (HIIP. HE MOXE TO Y
HETOBO UME YPaIUTH IIPEACTAaBHUK CUHANKATA YUjH j€ 3a10ciieHn uiaH). [Ipu
TOME, Y WwiaHy 68, cTaB 7 ce jacCHO HaBOJH Jia 3aII0CJICHH HE MOXE TPIjeTH
HUKaKBe IITETHE MOCJbeAUIe (HIP. OTKA3, JUCLHUIIIMHCKA OJIOBOPHOCT,
pacriopehuBame Ha APYro pagHO MjecTo 300r OBOT Pasora u cil.) yKOIHKO
oa0uje 1a J0CTaBU MOMEHYTY CarjiacHOCT.

74



Becna Cumosuhi-3suyep, Ycknahenocm yproeopckoe sakonooascmea ca
cmanoapouma Eeponcke yuuje y noenedy..., cmp. 65-82, XXI1V (2/2020)

2) IlocnonaBan je Ha 3aXTjeB MHCIIEKTOpPaA paja IyXaH Ja JOCTaBU
CIHHCAaK 3aM0CICHUX KOjU Cy JOCTaBWIJIM NMHCAHY CAarJIaCHOCT 3a pajl Koju je
IyKd o1 48 yacoBa CeIMHYHO. >

Haumn npepacnoajene paJHOr BpPEeMEHa CE BPIUHM KOJCKTHBHUM
YTOBOPOM, @ YKOJIMKO TO HHje CiIyd4aj, OCIO0AaBall je IyKaH a YTBPIU U
HauWH M IUIaH npepacnopeleHor pajgHor BpeMeHa, ¢ Ha3HAKOM I10CIIOBa U
Opoja 3amociieHNX YKJbyYeHUX Y Ipepacnopel)eHo paaHo BpujeMe 1 HepHoJ
y KOjeM pajl Tpaje ny:xe, oqHocHo kpahe. [Ipensulena je o6aBesa mocnaoasma
Jia IJIaH [Ipepacrojesie paJHor BpeMeHa J0CTaBU HHCIIEKTOPY paja, pHje
HEro IITO OTIIOYHE C HErOBOM peaiun3anujoM. HenomroBame oBe obaBese
MOBJIAYM MPEKPIIajHY OATOBOPHOCT 3a IMOCJIOAABLA U OJTOBOPHO JIHIIE KOJ
MOCJI0/IaBLa, YUME ce CyKaBa IpocTop 3a Moryhe 3;10ynorpede 1 onakinasa
MOCTYNaK MHCIEKIMjCKEe KOHTpoJsie. BaxkHO je HamomMeHyTH na obaBese
JIOHOIICHa OIITyKE O IPEPaclojeIy paJHOr BpeMeHa MOCTOJU U Y CIy4ajy
J1a je mpepacriofjesia paaHor BpeMeHa ypeheHa KOeKTUBHUM yroBopoM. OBo
je moceOHO Ba)KHO 300T YHH-CHHULIE /12 KOJIEKTUBHUM YyTOBOPOM HE MOT'Y OMTH
IpeLU3UPaHy CBU €JIEMEHTH KOjU Cy Ba)KHU 32 OPraHU30Bambe Ipepacnojese
pagHOr BpeMeHa, MoceOHO MMEHA 3allOCJICHUX Ha Koje ce Ipepacnopajena
pagHor BpemeHa ogHocu. OCUM OBOTa, y MPaKCH CE€ MOXE IMOCTABUTH U
NUTambE: 1Ta OU ce y BE3U MPEPacIojeioM paJHOT BpeMEHa MOIJIO YPEIUTH
KOJICKTUBHUM yroBOpoM? AKO ce UMa y BUly J1a HeKa [UTamba Koja ce TUIY
npepacnonejesie paJHor BpeMeHa HE MOTY OMTH MpPEAMET KOJIEKTHBHOT
nperosapama (jep Cy HenpeaBUAJbHUBa), KOJICKTUBHU YTOBOP OM MOrao ja ce
0aBu cipenehuM nUTakIMa: Pa3no3uMa 3a yBohemheM IIpepacojelie pagHor
BpEMEHa, IEPHOJIOM Y TOKY FOAMHE Y KOjeM 3arlociIeHH Tpeda J1a paje ayxKe,
OJHOCHO Kpahe o/ yHOT paJHOT BpeMEHa, MAKCUMAJIHUM TPajalbeM pajgHOT
BpEMaHa y TOKY CEAMHMIIC Y Clly4ajy mpepacro/jeie paJHor BpeMeHa U Cll.

Tpeba ykazatu u Jja | y CiIyuajy npepacroijesie paJHor BpeMeHa,
nociozaBan uMa o06aBesy Ja 3anocieHuMa 00e301jein OCTBapuBabe IpaBa
Ha OIMOpE y CKJIaay ca 3aKOHOM. Ta o0aBe3a ce OHOCH KaKo Ha Ha OAMOP
y TOKY pajia (a YKOJIMKO pajJe 1yXke Ol 8 yacoBa AHEBHO, OAMOD y Tpajamby
o1 45 MuHyTa), TAaKO ¥ Ha oaMop u3Mely ABa pagHa naHa (y MUHUMaJIHOM
Tpajamwy ox 12 catn), ceaMuuHU 0AMOp (Y MUHUMAJIHOM Tpajamy ol 24 cara),
Ka0 M IpaBoO Ha FOAMILGU 0AMOp. OCUM TOra, IpUIMKOM M3padyHaBamba
MPOCjeYHOr BpEeMeHa pajia y TOKy pedepeHTHor nepuona (0mio aa je y
NUTaky peepeHTHH IEPUOA KOjH je peIBUul)eH 3aKOHOM UITH KOJICKTUBHUM

12 Ibid.
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YTOBOPOM), IIOCIIOAABAL] HE MOXKE Y3UMATH y 003U BpHjeMe KOje je 3all0CICHH
[POBEO Ha FOIHUILIELEM OJIMOPY WIIH je 01O cripujedeH 3a pan'>.

VY cknagy ¢ unaHoM 68 3akoHa 0 pajy, Ipepaciozjesa pajHor BpeMeHa
MOXeE J]a c€ OJHOCH KaKo Ha 3aI0CiIeHe KOjU Cy 3aKJbYyUUIIH YTOBOP O paay
C IyHUM paJHUM BPEMEHOM, TAKO M Ha 3aIlOCJICHE KOjU Cy 3aKJbyUMJIN
YTOBOpP O pajay ¢ HEIyHUM pagHUM BpeMeHoM. OCUM Tora, mpepacrojjeia
PasHOT BpeMEHa Ce MOXKE OJHOCUTH KaKO Ha 3aIoCiIeHe KOjU Cy Y PaJHOM
OJHOCY Ha HeoxpeheHo BpHjeMe, TaKo M Ha 3aIl0CiCHE KOjUu CY Y PaJHOM
oxHocy Ha oapeheno Bpujeme. [Ipennsupano je na y cirydajy z1a je 3arocieHu
3aKJbY4YHO YTOBOp O palgy Ha oapelheHo BpHjeMe, IocioaBall je AyKaH aa
MPUIMKOM HM3paje IJaHa Mmpepacnojjesie paJHor BpeMeHa BOIU padyHa
Ja y TOKY IepHojia mpepacrnojesie NpocjeyHo pagHo BpHjeMe 3al0CICHOT
y TOKY CEAMHMIIC OATroBapa paJHOM BPEMEHY 3a KOje€ je 3aKJby4HO YIOBOP
o pany. Takobhe, mpuje ncreka yroBopa o pazay MmocionaBall je JTyXaH J1a
3ar0CICHOM OMOr'yhH OcTBapHBambe IpaBa Ha OAMOPE KOjU cy npeaBulenn
OBHMM 33aKOHOM, IITO J1aJb€ 3HAYM JIa KO 3aIM0CICHUX KOjH Cy 3aKJby4HIIN
YTOBOp 0 pany Ha oxpeleHo Bpujeme peepeHTHH epuoa Moke OuTu Kpahu
y OZIHOCY Ha 3aIociieHe KOju Cy 3aKJby4MJIM YTOBOP O paay Ha HeoapeheHo
Bpujeme. Mnak, y mpakcu ce MOKE jaBUTH IpoOJieM y cuTyaldjama Kazua
pazHu OJHOCIPECTaHE MpHje UCTeKa peepeHTHOr EPHUoa, Kao IITO HIIP.
y Cclly4ajy OTKa3a yroBopa o pazay. Y OBOM Cilyd4ajy 3alOCJICHH UMa [IPaBo
Jla My C€ 4acOBHU paja y TOKY pedepeHTHOr nepuona Koju mpeBasuiase
YacoBe CEIMUYHOT paJHOT BPEMEHA 3a KOje j€ 3aI0CICHH 3aKJbyYH0 YTOBOP
0 pany, IpU3HAjy Y YKYIIHH TOAULIBY (OHJ YacoBa U J1a My C€ IPU3HAjy
3a OCTBapHBame Npasa Ha neH3ujy. [lpu Tome, ykynau ¢GoHz yacosa ce
oapehyje y oHOCY Ha yTOBOPEHO paiHO BpHjeMe, OJHOCHO PaJHO BpHjeMe 3a
KOj€ je 3aIoCiIeHH 3aKJbydno yroBop o paxy. OBlje je BaKHO yKas3aru aa y
ClIy4ajy Ja ce HaKOH IpepavdyHaBamba yacoBa paja Ipuje NpecTaHKa pajgHor
0JIHOCa, YTBPJIM [Ia je 3arOCICHU PajHo AYXKe O MPOCjEUHOr YyTOBOPEHOT
pagHOr BpeMeHa Koje OM OCTBapHO Y TOKY I'OAMHE, UMa MPaBo J1a My ce
OCTaTak 4acoBa paja PauyHajy Kao 4acOBH IPEKOBPEMEHOT pajaa. Y OBOM
cinyyajy 3amnocyieHd he umaru npaBo Ha yBehame 3apajie Kao U 'y ciydajy
MPEKOBPEMHOT pajia, y BUCHHH KOja je IpeJBUl)eHa KOJIEKTUBHUM YTOBOPOM.

13 Bugjern: Komynukanuja o tymadewy Aupexruse 2003/88/E3 EBporickor mapinamenTa u
Cagjera 0 onpeheHnM oOMUIIMMa OpraHu3anrje paaHor Bpemena, CinyxOenu nuct EBporicke
yHuje, 2017/11165/1, ctp.28.
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3. Hohuu paja, ABOKpPaTHH M CMjeHCKH paj

Y norneny HohHOT pajia, 3aK0oH 0 paay npenBul)a TOBoOJbHHU]A pjelekha
y ogHocy Ha cranzaapa EBporncke ynuje. Hamme, 3akoH o paxy nedunure
HOhHU pan xao mepuox paaa u3Mely 22 yaca jeqHOr JaHa M IECT YacoBa
HapeaHor nana, nok [upextuBa 2003/88/E3 o mojegmHmm oOmuimma
OpraHm3allfje pagHor BpeMeHa IoJ HONHUM paxoM JehUHUIIE MEPHO.T
n3mel)y monohwu u et catu yjyrpo. Hohuu pax npencrasiba mocebaH yciioB
paja, ITo Mojipa3yMujeBa J1a Ha paJHIM MjecTHMa Ha KojuMa ce paj 00aBba
Hohy He Mory OuTH pacniopel)eHe HeKe KaTeropuje 3arociIeHnX, Koje Y)KUBaAjy
noceOHy 3amITUTY Ha paxy. Tako, 3akoH o paxy npeasuba na Ha pagHUM
MjecTHMa Ha KojuMa je nipenBulieH HohHU paja He Mory Outh pacnopeheHe
cibeniehe kaTeropuje 3amoCcIeHnX: MaJlOJbETHHUIIN, JKEHE 3a BpHjeMe TpyaHohe
U C njeTeToM mMuiahuMm oj Tpu TOAMHE, CaMOXPaHU POAUTEILH KOJU UMajy
nujere miahe o cemam TofMHA, POAUTEIHH KOjU UMajy JjeIly ca CMETHhaMa
y pa3Bojy M Jinna ¢ uHBajauauTeToM. OCUM TOra, J)KeHa Koja MMa JHjeTe
CTapHje O[] JBHje TOIMHE )KUBOTA MOXKE J1a paau Hohy, caMo aKo IMUCAHOM
M3jaBOM IIpPUCTaHE Ha TaKaB pajl, a jedaH OJ pPOAWTEIha, YCBOjUTEIhA,
cTaparesba, OJJHOCHO XpaHHTEeJba KOjH UMa JIUjeTe ca CMeTHhaMa y pas3Bojy,
Kao0 M CaMOXPaHU POJUTEJs KOjH UMa IujeTe Mital)e o1 ceraM rofinHa >KuBoTa
MOJXKE J1a paJy HOy, caMO Ha OCHOBY IHCAHOT ITPUCTAHKA.

3amnocieHn Koju paju Hohy HajMame TP Yaca CBOT JTHEBHOT PajIHOT
BpeMEeHa MMa IIPaBo Ha MOCEOHY 3alITUTY, y CKJIay C IIPOIHCHMa U3 00acTu
3allITUTE U 31paBJba Ha paxy. OBa pjeniema Ouia cy npensul)ena u 'y panujem
3aKoHy. MehyTum, y nniby yeknahuBama ca Jlupexruom 2003/88/E3, 3akon
0 paJycaJpiKy 3HauajHe HOBHHE, KOje MTPBEHCTBEHO MMajy 3a LIUJb 3aLITHTY
3/paBiba U 0e30jenHOCT Ha paxy. Tako ce 1o mpBU MyT YBOAM pedepeHTHH
nepuoy oz 24 cara, Ha HAUWH ILITO je IpeABulEeHO Ja 3arociIeHd He MOXe
pamuTH HOWy Jy»Ke Of MPOCjeYHUX OCaM 4acoBa TOKOM 24 merosa pajaHa
cara. To Ou y mpakcy 3HAUMIIO 1A “aKo je 3al0CJICHH OMO paIHO aHTa)KOBaH
cellaM paJHHX CaTH, O KOjUX Cy TpH cara Omia HohHa, a 4eTHpH JHEBHA —
HapeIHUM PaJHUM aHTAXKOBAKEM y OKBHPY IpeocTanux 17 pamHux catu
3aI0CIIeHN MOKe MMaTH caMo TeT catu HohHor pana. OBy oxpendy Tpeda
NpUMjelUBATH Ha HAUYWH J]a OTPaHUYEHE Ol 0caM 4acoBa HOMHOT panxa y
OKBHUpY 24 pajHa cara 3alOCJICHOT je arcoJyTHOr Kapakrepa. To 3Hauw,
YKOJIHMKO Y OKBUPY pedepeHTHOT IepHoa O YeTUPU Mjecena 3arocieHn
jenan nepuox paau Hohy kpahe o ocaM caTh y TOKyY repuosa o 24 merosa
pazaHa cata, HUKaKo He OM MOrao y IpyroM IepHoay J1a paJay HOhy ayke o
MaKCHMAaJIHHX 0CaM CaTH TOKOM HeroBuX 24 paguHa cata. OcHM TOra, yKOJIUKO
je 3amocieHu Koju pajau Hohy M3JI0kKeH N0Ce0HOj OMAaCHOCTH HIIH TEIIKOM
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(U3NYKOM UM MEHTAJIHOM HAIopy, HE MOJKE PaJuTH J1yKe O 0CaM 4acoBa
y OKBHUpY nepuoza o 24 gaca. [Ipu Tome, ko[ 0Be KaTeropuje 3arnociacHux y
BpHjEMeE OJ1 0OCaM 4acoBa je YKJbyUeHO YKYITHO BpHjeMe KOje 3aII0CICHH pajin
y OKBUpY 24 4aca, a He camo paj Hohy™!* .

O6aBe3a oOaBjemTaBamba MHCICKLHjE paja NpeaBubeHa je U 3a
nociozaBLa Koju opranusyje paj Hohy. MelhyTum, 3a paznuky oz pjeuiema
KOja ce OIHOCE Ha MPEKOBPEMEHH PaJl, y OBOM CJIyuajy HUje MNPELU3UPaHO
BpHjeMe Y KOjeM je MOTPEeOHO 1a M3BPILIM IOMEHYTO OOaBjelITeHe, alln
ce moapaszyMujeBa a To Tpeba Aa ypaau oiMax IO JOHOUICHY OMJIYKE O
pacnopenly paJlHOT BpeMeHa y Ko0joj je npeasulen Hohuu pan. Ca npyre
CTpaHe, Kao U y CiIy4ajy IMPEeKOBPEMEHOT paja, 3aloCiIeHU KOju paje Hohy
nMajy npaBo Ha yBehame 3apaje, 3a CBaKHM 3all04eTH caT paja, a BUCHHA
yBehama 3apajie ce yTBpl)yje KOJICKTUBHUM YTOBOPOM.

3aKoH 0 pany, Kao MaHU(ecTalnoHe 00JMKE paTHOT BpeMeHa ypehyje
U CMjeHCKHM M JBOKpaTHHU pal. Hajupuje ce nedunuiie pax y cMjeHama,
KOjU MOApa3yMujeBa 3aMjeHy 3aIll0CiICHOI Ha UCTUM HOCJIOBMMA M UCTOM
MjecTy paza, ITo Tpebda aa Oye Npenn3upaHo OATYKOM O PACTIOPEy paJHor
BpemeHa. Mmajyhu y Buny orpanndema koja cy npeasuleHa y noraeay HohHor
pana, mpeasuieHo je 06aBe3a MocaoaBIa Ko KOjer ce paj OllBHja y cMjeHama
Ja 00e30Mjeiu 3aMjeHy CMjeHa 3a 3a10CiIeHe KOju y KOHTHUHYHUTETY pajie Hohy
nyxe ox jenne ceamuue. Ilon mojMom ,,cenMuna“ y KOHKPETHOM CIydajy
NoApasyMujeBa ce Nepro OJf ceaM KaJIeHIapCKUX AaHa, KOjU YKJbyuyje U
00aBe3HO MPABO 3aII0CJICHOT Ha CEIMUYHH OJIMOP.

JIBoKkpaTHH pal,Kao M CMjEHCKHM pall YTBphyje ce OIIyKOM O
pacnopeny paaHOT BpeMeHa. 3aKOH O paay AedHUHUIIEC IBOKPATHH Kao
paja Koju moApasyMujeBa Jia 3alociIeHH JHEBHHU (pOHA caTu HE 00aBJba y
KOHTHHYUTETY, Beh ca (jeqHUM) PEeKUI0M, IPH YeMY je PaJHO aHTa’KOBaH
Ha UCTHUM IIOCJIOBUMA U UICTOM PaHOM MjECTy.

[Tocnonasan koju opranusyje pax Hohy U y cMjeHaMa nMa o0aBe3y aa
BOJIM padyHa Jia opranusauuja pajaa oye npuiarohena sanocieHom. [log Tum
ce MpHje cBe Moapa3yMujaBa Ja MocaoAaBal IpUINKOM JOHOLICHA OJTYKe
0 pacropelly pajHOr BpEMEHa Yy CKJaJly ¢ IPUPOAOM Mocia Kojy 00aBiba,
noceOHO BOAM pauyHa O paclopeny OAMOpa y TOKY pajia alu U ogMopa
u3Mel)y 1Ba pajgHa (Kpo3 oapehuBame BpeMeHa noueTka 1 3aBplieTka pajia)'’.

14 B.Cumosuh-3Buuep, op.cit, ctp. 201.

15 Kapma je y nutamy pajg y cMmjeHama, y cmuciay wiana 13 upexruse 2003/88/E3 o
MojeAMHUM OONMIIMMa OpraHM3alMje PaIHOT BpEMEHa, MpHujlarohaBame OpraHu3aiyje pajga
3aM0CICHOM TIOZIpa3yMHjeBa Mpeay3uMame Mjepa Koje 00e30jel)yjy opranusuBame paja Imo
onpehenom pacmopeny, kKojuMm he ce yMamHTH MOHOTOH M ayTOMaTKH paja. Y TOM CMHCIY,
noce0aH 3Ha4yaj UMa IIIAHUPAKE OIMOPA O TOKY paja.
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Takole, nmocionaBam nma ob6aBe3y J1a BOAW pauyHa O YCIOBUMA 3aLITHTE U
3/IpaBJba Ha pajy, LITO YHOAPAa3yMHUjeBa Mjepe MIPEBEHLIM]E U 3aIITUTE KOje
Cy JOCTYIHE y CBaKOM TpeHyTKY. llon TuM ce noapasymujeBa eukacHocT
Mjepa npeBeH1uje o noBpehrBama 1 HacTaHKa OOJIECTH Ha paay, ajld UCTO
TaKO M JIaKy JOCTYIHOCT CpelcTaBa XUTHE MoMohu, KOju yKJbydyje u Op3u
TPAHCIIOPT 10 oAroBapajyhe 3apaBcTBEHE ycTaHOBE'.

VY oBoM amjeny 3akoH 0 palyje y MOTIIYHOCTH ycKial)eH ca YiIaHoM
9 Hupektuse 2003/88/E3 o nojennHuM 006IMIMMa OpraHu3anuje pagiHor
BpEMEHaA, Koja MpeABUla 1a oBa KaTeropuja 3amociieHuX yXKUBa 1mocedan
KOpIIyC IpaBa, a MoceOHO mpaBo Ha OecnjaTaH 3APaBCTEBHU MpeErien
U mpaBo Ha oxrosapajyhu nHeBHM paa.becrnaTaH 3apaBCTBEHH Mperien
ce npensuha Kako mpuje modeTka HONHOr paja, TaKo W Yy HMPaBUIHUM
BPEMEHCKHUM pa3Manuma. llpu Tome, HaBeneHU mperienn ce He BpIIe Ha
OCHOBY 3aXTjeBa 3aIl0CJICHOT, Beh mocionasal nma obase3y J1a 00e30ujenu
OecrutataH 31paBCTBEHH MPEIJICA 3a CBE 3arocieHe Koju Tpeda na Oyny
pacniopehern Ha pag Hohy. Tpeba HanoMeHYTH Ja y cllydajy Aa c€ y UCTO
BpHjeMe paJii O 3aloCiIiCHMMa KOju ¢y pacnopeheHn Ha pagHUM MjecTHMa
C MOCEOHMM YyCIIOBMMA paja, MociaoAaBall je Ay’KaH aa UM o00e30ujenu
3paBCTBEHE IpEriieie y CKiaay ca 3aKOHOM O 3alUTUTH U 3[paBJby Ha
pany (“Cu. muct LII™, 6p. 34/2014 u 44/2018), xoju y unany 19 npensuba
Hope] 3paBCTBEHUX Mperjea Koju cy 00aBe3HH npuje pacnopehuBama Ha
PazHO MjECTO C MOCEOHUM YCIOBHMA pajia, U 00aBe3He Mperiiesie y clyydajy
OJICYCTBOBama C pajia y Tpajamy AY>KeM oA roguHy naHa. [Iperxoxuu n
NEPUOINYHHU 3APaBCTBEHU IPErjieu 3arocieHuX o0yxBaTajy: 1) ommru
3JIpaBCTBEHHM MpEries, u 2) ceu(ruyHu 31paBCTBEHU IPErie]-3aBUCHO OJ1
PH3HKa U 30PaBCTBEHUX YCIOBA KOje 3aII0CICHU Ha TOM PaJHOM MjecTy Tpeba
na ucnymwasa. OcuM Tora, npema lIpaBuIHHKY O BPCTH, HAUHHY, OOMMY H
POKOBHMa 3a 00aBJbam-e 3IPABCTBCHUX MpEriiesia 3aloCcICHUX Ha PajHUM
MjecTHMa ¢ IOCEOHMM YCJIOBHMA Paja, OAHOCHO C MOBehaHUM pU3HKOM
(,,Ci. muet LI, Op. 43/2017), nocnonasal je Ay’ aH J1a yIIyTH 3a1I0CICHOT
Ha TEPUOINYHY 3APAaBCTBEHH IpEriie]l U y cibeaehnM ciydajeBUMa: HAKOH
3aKJby4HBaba 00JI0Baka [0 OCHOBY TEILIKE MMOBPEAE HA Paay; MOCiuje 001ecTH
WJIM TIOBPEJIE KOje HUjecy Y BE3U € PaJOM-aKo IOCTOJH CyMiba Ha CMambeHY
pazHy cocoOHOCT; ¥ aKO IIOCTOjU CyMEba Ha 00JIeCT 3aBUCHOCTH KOja MOXKeE
YTULATH HA PaJHy clI0COOHOCT. BayKHO je HallOMEHY TH /1a 3aKOH IPeu3upa
J1a TPOLIKOBE 3APAaBCTBEHUX IPEryiesia 3a0CICHUX CHOCH NIOCI0AaBall.

16 Ogse obGaBeze mpomsmiaze u u3 Konsenuuje Mehynaponne opranmsanuje paga Opoj
171 o mohnowm paxy u3 1990. ronune. Bugjeru: b. llynnepuh (2001), /lpaso Melynapoone
opeanusayuje pada, beorpan, ctp. 312.
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Kana je y nutamy npaBo Ha oxrosapajyhu JHeBHH paj, oBa MoryhHoCT
je npenBul)eHa yKOJIMKO 3aIIOCIICHH HAa OCHOBY JHEKAapPCKOI Haljlaza MMa
npobnema 30or HohHor pana. [Ipu Tome, THEBHU paja MOcIoAaBaLl je 1y KaH
Ja My o0e30mjenu ako 3a To uma Moryhunoctu. Ha To yka3syjy u onpende
ynana 19, craB 6 3akoHa 0 3aLITUTH U 3paBJby Ha pay, Koju npeasuha aa ako
ce y MOCTYIKY 31PaBCTBEHOT MpeEriieaa YTBPAHU J1a 3aIlI0CJICHH HE UCITYHhaBa
noceOHe 3[paBCTBEHE YCIOBE 32 00aBJbarbe MOCIOBA HA PAAHOM, OCJIOAABALL
je LyaH Ja ra pacrnopeay Ha APYro pajHO MjecTO KOje OroBapa beroBUM
3IPaBCTBEHUM CIIOCOOHOCTUMA, Y CKJIaay C aKTOM O cucTtemarusanuju. To
JaJjbe 3Ha4yM Jia Mocijiofanal uMa odaBe3y Jia 3arociieHOr Koju pagu Hohy
pacrnopean Ha onrosapajyhu gHeBHH ocao (Koju 0ATr0Bapa BEeroBoj CTPYIHO]
CIPEMH M PaJHUM CHOCOOHOCTHMA), YKOJIUKO c€ 300 TAaKBOI' paja MOXKe
MOTOPLIATH HETOBO 3APABCTBCHO CTAHE — Ha OCHOBY MHUILJBEH-A HAJJICHKHOT
3IPaBCTBEHOT OpraHa. YKOJIMKO IocIo1aBal HeMa MOryhHOCTH Ja 3a1I0CIICHOT
pacriopenu Ha oAroBapajyhie pagHo MjecTo Ha KojeM ce 00aBJbajy HOCIOBH
BaH HONHOT paja, Taj 3al0CIeHN he, UMaTH CTaTyc 3alOCICHOT 338 YHjUM
pazoM je npectasia notpeda, a mTo y KpajibeM, Kao MoCIeIUIy MOKE UMaTH
IpecTaHak pagHOr OJHOCA, Y3 UCIIATY OTIPEMHMHE, y CKJIAAy C YIaHOM
169 3akona o pany.

JluTeparypa u U3BOpH

Cumosuh-3Buuep B. (2020), Komenmap 3axona o paoy, Iloaropuna,
LlenTap 3a pagHO U MTOCIOBHO MPABO

Wynnepuh b. (2001), Ilpaso Mehynapoone opeanuzayuje paoa,
Beorpan

Komynukanuja o tymauewy Hupextuse 2003/88/E3 Esporickor
napiaamenTa 1 Casjeta o oapeheHMM oOnMIMMa OpraHu3anuje pagHor
BpemeHa, Cinysx6enu nuct EBponcke yuuje, 2017/11165/1

3aKoH 0 3alITUTH U 3ApaBiby Ha pany (“Cu. suct LI, 6p. 34/2014
44/2018)

[IpaBuiaHUK O BpCTH, HAYMHY, OOMMY U POKOBHMa 3a 00aBJbambEe
3paBCTBEHUX Iperiieia 3alociICHNX Ha paJHUM MjeCTHUMa ¢ IOCeOHUM
ycIoBuMa pajia, oHOCHO ¢ moBehanum pusukoM (,,Cir. et L[, 6p. 43/2017)
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Doc. Vesna Simovic-Zvicer, LL. D.

University of Montenegro

Compliance of Montenegrin legislation with European Union
standards regarding the organization of working hours

Summary

Working hours, which employees spend at the workplace, performing
work obligations, have had different lengths throughout history, which was
conditioned by the degree of development and the way of arranging overall
social relations. The limitation of working hours is the result of the struggle to
improve the social position of employees, because the first workers’ demands
were related to the limitation of the number of working hours during the day.
This is confirmed by the fact that the International Labor Organization, at
its first session, which was held in 1919, adopted Convention no. 1, which
referred to the restriction of full-time work. In modern conditions, the con-
flict of interest between employer and employee is most often expressed in
the exercise of the right to limited working hours, because employers would
be competitive have the interest and need for greater flexibility in the orga-
nization of working time, on the one hand, and employees need to balance
between business and private life.

The paper gives an overview of solutions related to certain forms of
organization of working hours, which are contained in the Labor Law, which
was adopted by the Parliament of Montenegro in December 2019. The new
Labor Law provides many new solutions related to the concept and organi-
zation of working hours, and is thus in line with Directive 2003/88 EC of the
European Parliament and of the Council on certain types of organization of
working time. Special emphasis is placed on the types and manifestations of
working time, as well as on the differences in terms of organizing overtime
work and redistribution of working time.

Key words: working hours, readiness, overtime work, night work, work
in shifts and work in single interrupted shifts.
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[Ipernennyn HayyHYM WiaHaK™*

Ilpogh. op Heo Po3uh, UDK: 331.101
Peoosnu npoghecop Ipasnoe gpaxynmema Ceeyuuruwma

y Mocmapy, bocua u Xepyezosuna

Jp Emup Mexmeoosuh,

Joyeum Daxynmema 3a ynpagy Yuueepsumem

y Capajesy, bocna u Xepyecosuna

Jlp Henao Bocuxosuh,

PA/ITHH OTHOCH Y JIOBA ITAHAEMHUJE: MOI'Y JIH
DJIEKCUBH/IHHU OBJIUIIH PAJIA BUTH AJIEKBATAH
O/II'OBOP HA U3A30BE BAHPE/IHUX OKOJIHOCTH?

Ancmpakm: YV pady ce obpahyje numare mocyhiHocmu Koje
npysicajy @rekcubunnu ooauyu pada y npesasuiiadrtcer)y ud3o8d
Hacmanux eaHpeOHum okonHocmuma. HMako je nawmdemuja CO-
VID-19 npesacxoono 30pascmeeru npodiem, reHe nocmbeouye ce
BP0 CHAJICHO OCjeme Uy C8UM OpY2UM Ce2MEeHMUMA HCUgomd, a
usmehy ocmanoea, u'y oonacmu paoa. Ilojasa nandemuje je dosena
00 npoznauiera cmared NPUpoore uiu opyee Hecpehe u 6aHpeoHoe
cmarva. Ipumapnu yums osux mjepa je ouo cnpujeuasarbe 0amrves
wuperse 601ecmu u 3aumuma HCugoma u 30passod /bYou, aiu Cy oHe
umane sHauajHoe ymjeyaja u na oonacm paoa. My maxkeum yciosuma,
OUNO je HeONnXo0OHO OP2aHU308aAMU AVEK8AMHO 008Ujaibe npoyeca
paoa. Mroeu nociodasyu cy 3002 3abpare 00asbarba Ojelamuocmi,
O0O0HOCHO CMAReH02 00UMa NOCIA, C80j Pad OPSAHU308AIU HA HAYUH
O0a cy kopucmuau oopehene hrexcubuine obauke pada Kao wmo
¢y pad 00 kyhe unu ckpakiere paounoe epemena. Y yumy awmume
AHCUBOMA U 30PAB/HA PAOHUKA U 2paliana onfieHumo MHO2U ROCI00a8YU
cy Kopucmuau HagedeHe @iuekcubuine ooauxe pad, CXOOHO
npumjeryjyhiiu 00pedbe 3axouna o pady, b6e3 0a je mo pe2yiucamo

" e-mail:

" ivo.rozic@pf-sum.ba

emir.mehmedovic@fu.unsa.ba
Pao npummen: 25.07.2020.
Pao npuxsahen: 27.08.2020.
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KOJLeKMUBHUM Y2080PUMA, NPAGUTHUKOM O paody UIU Y2080POM O
paoy. To je y mom nepuody 6uo opyulmeero onpasoar u OpyuimeeHo
npuxeahen HauuH nocmynarsa, 6e3 003upa Ha YUrbeHuyy 0a Huje
nocmynano no mopmu. Mehymum, 0yeopouro, maxeo cmarbe Huje
00paIcUB0, 3002 ueaa je 61a0a NOKPEHYLA AKMUBHOCTNU HA HOPMUPAILY
PaoHo2 3aKOHOO0A8CMBA Y 8AHPEOHUM OKOIHOCcmumd. Y pady ce
HOKYWABa 0amu 002080p HA NUMAree 0d Ju QreKCuOuIHu ooauyu
paoa mocy bumu adeksaman 002080p HA U3A308e Koje je Oonujena
naunoemuyja.

Kayune pujeuu: ¢rexcubunnu odauyu paoa, 6aHpeore OKOIHOCMU,
nanoemuja COVID-19

1. YBog

Op cBojuX moyeTaka pajHO NPaBo je OMJI0 KOHLEHTPHUCAHO Ha
YCIIOCTaBJbahE PAJHONPABHOT CTATyCca Kao KJbYUHOT (PaKkTOpa OKO Kora cy
ce pasBujasia mpaBa paJHHuKa' Te ce, y TOM CMHUCITy, Moxe pehu 1a je nutame
paJIHOT OTHOCA LICHTPAITHO U HAjCIIOKEHHU]e MUTAke PAIHOT IpaBa OnheHuTo?.
Pagnu ogHoc je kibyuHa Tauka 3a ogpehuBame npupoae U o0MMa npasa U
obaBe3a 1ocioaBIa y OHOCY Ha 3amociiene’. Y nusby neduHucama pajaHor
0JIHOCA Y TEOPHUjU paJHOT MpaBa MoceOHa MaXkiba MOKJIamka ce yTBpHUBamy
OMTHUX eJeMEHTa PaJHOI OJHOCA, Ca LHUJHEM HEroBe AUCTHUHKIHUE O
OpYyTruX IpyWTBeHUX ogHoca. OBO je MoceOHO 3HAYajHO Y MEPUOAY I0jaBe
¢iiexcuOuIHUX 00JMKA paja, Kajia je Hy)KHO yTBPAUTH Ja JIU ce y oapeheHoj
CHTYalLlUjH PaJH O PaJHOM OJHOCY HJIM HEKOM JAPYTOM (yTOBOPHOM) OHOCY".

1 e-mail: ivo.rozic@pf-sum.ba.

emir-mehmedovic@fu.unsa.ba.
Jjbozikovina@gmail.com

Green paper, Modernising labour law to meet the challenges of the 215t century, Commission
of the European Communities, Brussels, 2006.

2 C. JamapeBuh, Paonu oonoc - menoenyuje y npakcu u peeyiamusu, 300pHHK pagoBa
[paBHor dakynrera y HoBom Cany, Op. 3, 2013, ctp. 237.

3 The Employment Relationship, International Labour Office, 95th Session, Geneva, 2006,
cTp. 3.

4 W. Posuh, C. Jamapesuh, A. bumuh, Xapmonusayuja nayuonarnoe paomoe npasa c
KOMYHUMAPHUM PAOHUM NPABOM V3 NOCebaH 0cepm Ha (aekcuduiHe obnuKe 3anocubasarsd
(Penybnuxa Xpsamcka, Bocna u Xepyecosuna u Cpobuja), 300pHUK pazoBa: AKTyaTHOCTH
rpaljaHCKOT M TProBavyKOT 3aKOHOJABCTBA U MpaBHE mpakce, op. 10, 2012, ctp. 333.
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CBHjeT KakaB CMO MIO3HaBaJIM IIPOMMjEHHO CE Ca II0jaBOM U HIMPEHEM
nangemuje COVID-19°. Maxko je npuMapHO 3paBcTBEHH Mpo0iieM, MaHeMuja
je MMaJia ¥ joul yBHjeK MMa 3HauajaH yTjelaj U Ha ocTae 00JacTH JPyILTBEHOT
JKUBOTA, I1a TAaKO ¥ Ha 00acT paja. [obanna penecuja koja je HaCTynuia ca
MAHJIEMHjOM JIOBEJIA je ¥ OYEeKHBAHO je Ja he u 1asbe TOBOAUTH JI0 TyOuTKa
pagHUX MjecTa, H)KMX IPHUMama U noBehanor cupomaiursa. 300r Tora,
noTpeOHO je pa3sMOTPUTHU cBa MOryha pjerema Kako O1 ce ITO ehUKaACHH]e
1 0e300THHje CYOUIIIH ca OBUM TJI00aTHUM U3a30BoM. [ lo0anHa maniemMuja
¥Ma U rJo0aiHe MocJbeANIe, KaKo 3paBCTBEHE Tako M eKoHOoMcke. Crora
cy notpeOHa BUIIECTpyKa NpuiarohaBama MOAEIa U HAYMHA I1OCIIOBAA.
Kao jenan ox MexaHu3zama 3a npeBasuiiaxemhe MpodieMa Koje je eKOHOMHjH
U IpYIITBY M3a3Baja NaHAEeMHja jaBjba ce MoryhHocT yBohema onpehennx
¢excnOMTHUX 00IMKa paja.

VY nuIby ocurypama HacTaBKa paja MpUBPEIHHUX CyOjeKaTa HEOIXOAHO
je pasmotputu MoryhHocTH adupmupama MojeAMHUX OOJMKa aTUIIHYHUX
paaHux oxnHoca. To je Hy>KHO U3 pasJiora 3allTUTE OIPKHUBOT MOCJIOBabHA
MPUBPENHUX cy0Ojekara, alld U O4yBama W 3alITUTE KUBOTA U 3APaBJba
3ar0CICHHX.

2. @aexcMONJIHU O0JTUIM PAAA M ATUNMHYHHU PATHU OTHOCH

IlojaBa, a 3aTUM 1 HHTEH3UBHUPAE IIpoLieca II00anu3anuje yTjenaim
cy Ha OpojHe 00JacTu u mporece y ApymTBy®, ma usmelhy ocranora u Ha
obnact paja v 3anomsaBama’. [Iutame yTjenaja mporeca riodanusanuje Ha
CTaHap/ie paja pa3MaTpaHo je o1 cTpaHe OpojHuX ayTopa®. YKpaTko ce Moxke
pehu na je rmobanu3anmja ytjenana Ha jauame Mel)yHapoaHe KOHKYpEHIIH]e
mro je nmoehano moTpedy kommanuja aa Oyny duiekcuOuinuje’, Kako ou

5 Tepmun COVID-19 je xoBanuma Hactana ox pujeun ,, Corona“ (mopoauia BUpyca 4uju
o0muk amun Ha kpyny — CO), ,, Virus“ (VI), u ,, Disease (D) te 6poja ,, 2019 (19) kao
TOZIMHE y KOjOj ce MaHIeMHja I0jaBHIIa.

6 II. KoBau, Liberalization of Authority: Administrative tasks’ privatization in Theory and
Comparatively, Journal of Liberty and International Affairs, vol. 1, no. 3, 2016, ctp. 12.

7 B. ToroBau, Paouo npaso 3a 21. cmomehe: mumosu o gprexcuburusayuju, @uHaHINjCKA
TeopHja  mpakca, Boi. 24, 6p. 4, 2003, ctp. 418.

8 D. Rodrik, Labor standards in international trade: Do they matter and what do we do
about them? u: Emerging Agenda for Global Trade: High stakes for Developing countries,
Johns Hopkins University Press, Washington, 1996; R.B. Davies, K.C. Vadlamannati, 4 Race
to the Bottom in Labour Standards? An Empirical Investigation, Journal of Development
Economica, vol. 103, 2013.

9 B.TotoBaw, on. yum., ctp. 421; M. Janapuh, @aexcuburnocm u cueypHocm Ha mporcutumy
paoa u ymuyaj Ha He3ANOCIEHOCM ) 3eMAbaMd Yy MpaH3uyuji, TOKTOPCKA AUcepTanuja,
Exonomcku daxynter Yausepsutera y beorpany, 2013, ctp. 103.
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Ousie KOHKYpeHTHHUje Ha riobannoM Tpxkuiuty'’. [loTpebda 3a cMamemeM
TPKHUIIHUX TPOLIKOBA U OcTBapemeM Beher mpodura ytjenana Ha nojaBy
HOBHX, (hJIeKCHOMITHUX 00JIMKa pajia M aTHITHYHKUX pagHuX ogHoca'. cTuHn
3a BOJBY IOjEAMHH Hjeja (hiaekcuOunu3anuje, Kao aHTUIIO CTaHAapIHOM
pagHOM OAHOCY yBHjeK je Omia mpujemunBa BehnHM mociojgaBana, Tako
Jla cy TojaBy I0OaIM3aluje MHOTH O HBbUX MCKOPHUCTHUIIN Kao OMJIMYaH
MOBOJI 32 peaiu3aiujy Takse uzaeje. [Ipomjena y norneny ¢uexcudbunnszanmje
o0nuka paza je moceGHO Teurko npuxsaheHa of cTpaHe pagHUKa 3eMalba y
TPaH3ULHUjH Y KOJUMa je TIPHjallibi COLMjalTUCTUIKHU APY LI TBEHO-EKOHOMCKH
CHCTEM H3rPagu0 M MOAYIUPAO UML)y ,,L[jeTOKUBOTHOT 3amociemal’.
TakBa MONMTHKA EKCTPEMHE CHUT'YPHOCTH 3alociielha M CTAOMIIHOCTH
pajHUX MjecTa HHMje MOIJIAa U3JPKaTH U3a30BE TPXKUIIHE KOHKYpPEHLHje, a
noceGHO cBe CHa)KHUje riobanuzanuje’®. 360r joun yBujek HernpenasuleHor
COLMjAIMCTUYKOT MEHTAJIUTETA, ajld ¥ 300T YMICHHUIIEC Jja 3aTOBOPHULIU
brekcubunu3anuje HUCY IMOjaCHUIM HEHY KOPUCHOCT M HYKHOCT*
¢aexcuOunuzanyja je y jaBHOCTH, T€HEPAJIHO MEPLUUNHUPAaHa Kao OOJIMK
eKCIIIoaTanyje, n3y3eB y 0JJHOCY Ha BUCOKOCIICIIMjaIn30BaHE PaTHHUKE'" .
IMox pnexcuOmIHUM 00IUIIMMa paja Mopa3yMjeBajy ce OHU OOIHLIH
PaJHOT aHTa)KOBamba KOjU OAYAapajy O KIACHYHOT KOHLICTITa yTOBOpa O paLy
Ha HeoapeheHo Bpujeme, ca MyHUM pagHuM BpemeHoM'®. To cy arnnudHu
PagHH OAHOCH KOJH 3aMjebyjy CTAaOMIIHO 3aII0CTICH-¢ Ha OCHOBY YTOBOpa O paLy
Ha Heozpeheno Bpujeme'’. YrpaBo 300r BUXOBE OCHOBHE KapaKTEPUCTHKE —
(I1eKCHOMITHOCTH, HE MOXKE CE TOBOPUTH O KOHAYHOM OpOjy (IIeKCHOMITHUX
obnnka pana's, anu melhy Hajupenos3HaT/bUBHje 3acUrypHO craaajy: (1)
paa ca HEMYHUM paJHUM BpeMeHOM, (2) pax Ha oapeheno Bpujeme, (3)

10 T. Kanamarues, A. PuctoBcku, Cybopounayuja y paonom npagy u cagpemeti u3a3osu
pazepanudersa Yeoeopa o pady u Yeosopa o oeny, 36opHuk panosa IIpaBHor ¢axyarera y
Humry, cB. LVII, 6p. 70, 2015, cTp. 172-173.

11 M. Jangpuh, on. yum., ctp. 104-105.

12 K. Mpmasan, Moowe au ce u mpeba au ce paoHo 3aKOHOOABCMEO CYNPOCMABUMU
,, pnexcnnroamayuju “, GUHAHIKjCKa TeOpHja U Tpakca, Boi. 24, Op. 4, 2003, ctp. 400.

13 K. Mpmasari, om. uut., crp. 400.

14 b. YpmapeBuh, @rexcubunnocm pada y yciroguma erodanusayuje, 300pHHUK pagoBa:
VYexnahuBame npasHor cuctema Cpbuje ca crangapauma EY, 2013, ctp. 368.

15 U. Pozuh, C. Jammapesuh, A. bunuh, on. yum., ctp. 332.

16 E. Mexwmenosuh, C. Xopuh, M3a306u ¢rexcubunnux obauxa paoa u amunuyHux paoHux
00Hoca, JlpyIluTBeHA M TEXHWYKA UCTpaXKUBama, rof. 1V, 6poj 2, 2018, ctp. 5.

17 B. Ilymus, @nexcueyprocm - Pereeanman npucmyn 3a cpeowy u ucmouny Eypony, C.
Haszec, A. Hecrioposa (yp.), y: PeBuja 3a connjanny nonutuky, roa. 15, 6p. 1, 2008, ctp. 107.
18 Ilpema [lyspuzy, y @paniyckoj je uaeHTHGUIHPAHO 17 pasmuuuTHX aTHIHYHUX YyTOBOPA
- Ubuo.
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NPUBPEMEHH 1 IIOBPEMEHH MOCIIOBH, (4) pax kon kyhe u pan Ha naspuny", (5)
IPUBPEMEHO areHIIMjCKO YCTyIarme pagauka’, (6) rpymHO 3amolbaBame’!,
(7) camo3zamnonbaBame (kaaa ce paau 3a ogpeleHor nmocionasua), (8) pam Ha
OCHOBY rpal)aHCKOIIPaBHUX yroBopa’.

2.1. Banopusayuja gpnexcudbunnux oonuka paoa — uzmely
NPOKIAMOBAHUX UU/bEGA U CHIBAPHUX eheKama

YBoleme 1 cBe MHTEH3MBHHU]jE KOPUIITEHE (hISKCHONITHUX 00IMKa
paza y yciaoBuMa H3paXkeHe IIo0aTHe KOHKYPEHIH]ja IPEICcTaB/ba 3HaYajaH
M3a30B Y OJHOCY Ha 3alITUTY JOCTUTHYTUX IIpaBa paalHHKa, aJId U OCUTypamka
JIPYIITBEHO-eKOHOMCKE cTabuanocTn>, TToce6an M3a30B MPEACTaBIbajy
L JJKHU obmunn® duekcubmmHor pama’t. HoBe dhopme yrosopa Kojum ce
panm peryiuiie pas3InduTo O CTAHAAPIHOT (THITUYHOT) PaIHOT OIHOCA,
TeHEepaTHO, TOBOJIE 0 ToBehamka HECUTYPHOCTH | TIpeHoca (Hjera) pu3uka
ca mocJIoaBIia Ha pajHuKa* Te J0BOJIE JI0 TOTa Jia PaJHHU OJHOCH MOCTAjy
HekBaauTeTHHju>®. CTora, MOXe ce pehu 1a aTUIMUYHU pagHyd OJHOCH
MOTKOIABajy IOCTUTHYTH HUBO M CTaHIap/e pajHOr 3aKOHOIaBCTBA.

YV TakBHUM CHUTyalljaMa jaBJbajy ce AUJIEME O pa3TpaHuueHky u3Mehy
PaJHO-TIPABHOT OIHOCA PETYJINCAHOT YTOBOPOM O Paay U APYTHUX aTHITHIHUX
YroBOpa, IIPU YEMY je TIPaBJbEHHE pa3auke n3Mely He3aBUCHOT (CaMOCTaTHOT)
M 3aBHCHOT pajia J0CTa TEIIKO W HejacHo”. VckaszaHe auieMe yKasyjy
Ha TOTpeOy Apyraddjer MpUCTyIa PagHOT 3aKOHOJIABCTBA HABEICHUM

19 W. Bjenunacku Paguh, Hosu obauyu pada kao cyspemenu uzazoe 3a paoHo npaso - ciyuaj
Vo6ep, 360puuk [IpaBHor ¢akynrera Ceyunnumra y Pujenu, Boi. 38, 6poj 2, 2017, ctp. 883.
20 ICEM-o0B Bomu4 3a MPUBPEMEHH U TOLYTOBOPEHHU paja U Paj MPEeKo areHimja, crp. 0,
(http://www.ksrs.org/wp-content/uploads/dokumenti-za-preuzimanje/ICEM_vodic za
privremeni_i_podugovoreni_rad.pdf).

21 W. bjenmuncku Papuh, on. yum., ctp. 883-884.

22 C. Jamapesuh, Padnu ooHoc..., on. yum., ctp. 245.

23 R. Bingami, G. Casale, M. Fasani, Labour Inspection and Employement Relationship,
International Labour Organization, Geneva, 2013, ctp. 4.

24 V3 cmeapne obnuke ¢hnexcubunuzayuje, jasmajy ce u naxcHu o0onuyl rexcubuinoe
paoa’, Koju ce Kopucme Kaxko 6u ce npukpuio 0a NOCMoju paoHu 00HOC, 0a bu NOc100asyu
usbeanu obasese Koje npousuase u3 paonoz 00Hoca (HOWmMosarse ycio8d paod, 02paHuyasarse
omkaszusara, usbezasare yniahusara nopesa u donpunoca). Kao npumepu 3a mo nagooe
ce: ‘CKpu6eHo 3anousbasarbe’, JANCHO CAMO3aNOul/basarbe’, JadcHo NPUKA3usarse paoHoz
00HOCA KAO epahanckoz uiu npuspeoHoz y2080pd (ppanwusune, IU3UHS, UHIHCEFbEPUHS,
gaxkmopune, mpaucgep 3Harba), ‘cKpuseHo 3anouibasarve’, 310ynompede yoouuajHux
@nexcubunnux gopmu paoa (unp. pada na oopeleno epeme — cmanuum obasmarwem). - C.
Jamapesuh, Paonu ooHoc..., on. yum., ctp. 246.

25 R. Bingami, G. Casale, M. Fasani, on. yum., ctp. 6.

26 C. Jamapesuh, Paonu ooHoc..., on. yum., ctp. 245.

27 Hbuo., ctp. 251.
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M3a30BMMa, O UEMY C€ Y CTPYUYHO] U aKaJIeMCKO]j jaBHOCTH Beh 1y Ku eproz
BOJIM JKyCTpa Jebara moa Ha3uBOM ,,Kpaj* WiH ,,cMPT* TpaJUuLUOHAIHOT
paJHOT 3aKOHOIABCTBA?®.

Y uuipy o00jeKTUBHE aHaiu3e (QIEKCHOMIHUX oOiMKa pajaa
Tpeba aHanu3uparu epekTe Koje OHM MMajy Ha IjeJOKYIHO JPYIITBO, a
noceOHo Ha obnact pajga u pagHux ogHoca. C 003MPOM Ha YUHCHHILY 11
(rekcnOMITHOCT TOAPa3yMjeBa MPUIIarofJbUBOCT POMjeHaMa, oHa 01, bapem
TEOPETCKH, Tpebana UMaTH NO3UTHUBHE edeKTe. AJIM y MPAaKCH, pe3yaTaTh
¢drekcuOmiImn3anyje Kao oAroBopa NpuBpeaHUX cyOjekaTa Ha MPUBpEIHA
KpeTama y BpeMeHHMa Kpr3a, 4eCTO J0BOJIE 10 OTpaHUYaBaba U yMabHBamba
npasa pagHuka. Tume drexcnbuinsanuja nocTaje CpeACTBO 32 OTPaHNYABALE
U yMamHBambe JOCTUTHYTOT HUBOA 3alITUTE IIpaBa paagHuka. Hecriopuo na
¢urexcuOnnmzanuja Tpeda NpeacTaBbaTh OATOBapajyhy peakuujy - oIroBop
Ha Kpu3y, jep Heoarosapajyha peakuuja Ha TP>KUIIHA KPETakha MOKE IOBECTH
y IUTambe OllcTaHaK mpeay3eha Ha TPXKUILTY, IITO, ONET IOC/LETUIHO, MOXKE
JIOBECTH JI0 MACOBHHX OTHyIITama. [IpaBa Mjepa daekcudunuzanuje je nodpa
¥ 32 MOCJIO/IABIIA U 38 PAJHUKE, & ¥ 32 IPYLITBO Yy IjeTHHNA.

Y KOHTEKCTY pajia M palHUX OJJHOCa BaJopu3annjy GpiaekcuOminzamnyje
MO’KEMO [IOCMATPaTH U 'y OTHOCY Ha IbeHY IPaBUYHOCT. To MOKEMO ypaauTH
Ha OCHOBY OJIrOBOpa Ha MUTAIE J1a JU CBU YUYCCHHUIM y IPOLECY paja
(pagHUIM ¥ TOCIOAABIH) MPUOIMKHO jeIHAKO CHOCE TEPET WU OCTBapyjy
6eHedure Tor mporeca. Pesynratu ucrpaxubama’® mokasyjy aa je 86,66%
3aI0CJICHUX TOKOM CBOT PaJHOT BHjE€Ka MMaJIO UCKYCTBa ca (pJICKCUOMIIHUM
obnuuuma pazga (Hajuemrthe pagHu ogHOC Ha oxpeheHo Bpujeme) Te na
qyak 93,84% wncnuraHuka (pazHHUKA) OLUjEHIIIO J1a TepeT (UICKCUOMIHUX
o0nmKa pazga He cHOce 00je cTpaHe MPUOIIKHO jeaHako. Jlakie, MoxxeMo
KOHCTaToBaTH J1a BehnHa pagHuka (QJeKCHOMIN3alunjy JOXKHBJbaBa Kao
HelpaBUYaH MpoLeC. YKOIHUKO ce MoJ (IeKCHOUIN3alujoM MoJapasyMjeBa

28 N. Lyutov, Traditional International Labour Law and the new ,,Global* kind: Is there
a way to make them work together?, 306opuuk IlpaBHor ¢axynrera y 3arpedy, Boa. 67, Op.
1, 2017, ctp. 31; neraspamje: R. Blainpain, The End of Labour Law? u: R. Blainpain, M.
Tiraboschi (ur.), The Global Labour Market: From Globalization to Flexicurity, Bulletin of
Comparative Labour Relations, no. 65, Kluwer Law International, Alphen aan den Rijn, 2007;
C. Barnard, S. Deakin, G. Morris (ur.), The Future of Labour Law: Liber Amicorum Sir Bob
Hepple QC, Hart Publishing, Oxford and Portland, 2004; C. L. Estlund, The Death of Labor
Law?, Public Law Research Paper No. 06-16; Annual Review of Law & Social Science, vol.
2,2006.

29 Bwugjeru Bume: B. ['otoBan, on. yum., ctp. 424-426.

30 HcrpaxuBame je mpoBeneHO y eprory okrobap-nenembdap 2019., y kojeM je yaecTBOBaJIo
375 ucnuranuka (16 mocmogBana u 359 pagHHMKa) 3aMOCICHUX HA TEPUTOPUJU EHTHTETA
ObuX.
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(HecpasMjepHo) mpebanuBame TepeTa (PU3HKa) MOCIOBaka ca IMOCIOBHHUX
cyOjekara Ha paJHHUKE, Taj IPOLEC HUje HUTH [IpaBUYaH, HUTH [TO3UTHBAH.
IToTpeOHO je ycnocTaBUTH oAroBapajyhu O6anaHc y mpaBuma U obaBezaMa
u3mel)y mocnopaBana u pagHuka’.

IIpema Jamapesuhy, cymrnHa ycrjenise nonuTuke Gpaekcuonimzamnuje
paga moapasyMmujeBa u30OanaHCUpaHy, IpaBeaHy (ieKkcuOuIu3anujy,
y K0joj he mocTojaTu cpa3mjepHa nojajena pusuka umely pagHuka (kao
napTHepa), MocoaBIa (Kao BJIaCHUKA) U ApxkKaBe (Kao MeXaHHU3Ma HaJ[30pa).
To ce Moke OCTBapUTH Ha HAYMH Ja CE PaJHMUIMMA Yy CIIydajy r'yOuTKa
3arnociema rapaHTyje CUTYpHOCT u3Mel)y nBa 3amociiema, y3 HakHazae
u npyre Mjepe koje he ocurypar Kako HHXOBY COLMjaJIHY CHUT'YPHOCT,
TAKO M BUXOBO Op30 (HOBO) 3amolnlbaBame®. [IpecyaHa je moBe3aHOCT
00jeKTUBHOI' CMamkCHa CUTYPHOCTH 3al0Cieha ca NoBehameM THHAMUKE
3amnonbaBama’’. 3a ¢uexkcnbunusanujy Koja je ycmjeimHa notpebaH je
aHTaXMaH JApKaBe, Koja OM ocHrypajia COUMjalIHy CUTYPHOCT PagHUKY.
Yak u y nubepaliHujeM KOHTEKCTY aHTa)XMaH Jp)kaBe OM yTjelao Ha TO
Ja nocyiogaBuu MoryhHocT ¢uexcuOunusamnuje KOpucTe palloHAIHO U
3aKOHHUTO. Y TOM CIly4ajy CBH PaJHULM KOju OU H3TryOMIIH CBOjE 3arocieHnhe
0u ,,maniu Ha TepeT™ IpKaBe, OJHOCHO MOCTAIN OM KOPHCHHUIM COLIMjaTHE
noMoNH 3a cily4aj He3arocaeHOCTH. [lakie, MocJbeAne He3aKOHUTOT HIIH
HepalnoHaJIHOT NOCTYamka Nocao1aBala Tpiuia Ou u cama apxasa. JIpxasa
je y MoryhHOCTH KOHTPOIHMCATH U OHEMOI'YNUTH €BEHTYalHO HE3aKOHUTO
MOCTyName MOCI0AaBLA KOPUCTEhN HHCTPYMEHTE Ap)KaBHE BJIACTU T€ OH
y TOM ciyuajy OMJIO 3a OUYeKMBAaTH 00a3pHBHje M OATOBOPHU)E MOCTYHAHbE
nocozasana. Y ciydajy y KojeM JApskaBa He TapaHTYje COLMjalHy CUTYPHOCT,
OJHOCHO MOCJIO/AaBall He Jujesu TepeT (uieKcnOmiIn3amnuje ca pagHuKoM,
nocToju MHOro Beha MoryhHocCT 3110ynoTpeba, rna u exciijioaranuje paaHuka,
HITO IPEACTaBIba APYIITBEHO HEMIOKEJbHO U HETPUXBATI/BUBO NOHAIIAKE. 32
ycrjemne Moaene (iaekcuounuzanuje noTpedHo je 1a je ucra yckiahena ca
MOZIEJIOM COLIMjaJTHE IP’KaBe, Y KOjeM je JIpJkaBa rapaHT KBaJIUTETa KUBOTA.
300r cBera Hampuje HaBeICHOT, HajycIjelHuje 00IrKe GuiekcuOnnmu3anmje
OCTBapyjy pa3BHjeHE AprKaBe.

31 JHeramauje: E. Mexmenosuh, Crneyugpuunocmu epuiera ¢ynxyuja uncnexyuje paoa
Ha nueoy Boche u Xepyezosune y 00HOCY Ha opeanusayujy u onhe npunyune UHCNEKYujcKoe
Hao3opa, NOKTOpcka mucepranuja, [Ipasau ¢axynrer Ceeyumnumra y Mocrapy, 2018, ctp.
204-211.

32 C. Jamapesuh, @uexcuburuzayuja pada - peuwierve unu 3a61yoa, 300pHUK pagoBa
[paBHor dakynrera y HoBom Cany, Op. 4, 2012, ctp. 188.

33 B. T'otoBaw, on. yum., ctp. 430.
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2.2. Hopmamuenu oxkeup hrexcudunnux ooauxa paoa

HopmatuBHu oKBUD je OuTaH, ajin He M IpecyiaH pakTop y oapehuBamy
na 1y he aTHnUYHY pajHu OAHOCH UMATH O0MJIbEKje (PICKCUTYPHOCTH HIIH
¢nexcroaranuje. C 0631poM J1a je pajHu OAHOC 3HaYajaH APYLITBEHH OHOC
era Mpuje cBera JeTepMUHUPa HUBO onhe pa3BUjeHOCTH JAaTor APYyIITBA.
XHUNOTETHYKH, UCTH HOPMAaTUBHH OKBHUD he y cTaOMIIHMM, pa3BUjeHUM
JIPYLWITBEMa UMaTH 00MIbEKja (IIEKCUTYPHOCTH, JOK y HEpPa3BHjEHUM
JIpYyLWITBUMa BjepoBaTHH]jE je na he mmaTu oOmibexja ekcroaranuje. C
0031pOM /12 criaIaMo y KaTeropHjy TPaH3UIM]CKUX ApXKaBa, HyKaH je orpe3
KoJ ypehema oBux obamKa pajaa.

HeonuGepanuu TeopeTHyapu cy ,,uHcnupucaiu oebamy 3a eKoHOM-
cKy Oepeeyrayujy, yKmyuyjvhu u Oepeeyrayujy mpocuwma paoa’*.
Jleperynaumja® u nubepanusanuja pagHoOr 3aKOHOJABCTBA IMpHje CBera
noraha panHuke, jep ce JOCTUTHYTH HMBO BUXOBHX IpaBa yMamyje, IITO
MOCJbEIMYHO YTHUE Ha HApyIaBamk-e COLMjaIHe CUTYPHOCTH. Jleperynannja
JIOBOAM 1O HECUTYPHOCTH, IITO HHUjE CTame KOje MOroJyje COIUjaTHO-
E€KOHOMCKOM pa3Bojy. CTame HeCUTYpHOCTH paha moTpedy 3a 3aIITHTOM,
LITO MOCJbEAMYHO MO/Ipa3yMjeBa jauy qp:KaBHY HHTEPBEHIIN]Y U KOHTPOIY,
YHME ce yTjeue Ha COIMjaTHO-eKOHOMCKY CTaOHITHOCT ®.

Crora, ymjecto Jieperyinanuje, moTpedHa je peperynanuja, OgJHOCHO
., caopaicajuo  pedeqpunuparbe paonux oonoca'’, xoja OM ydYHWHUIA
¢drexcubuTHUjUM o peleHe paiHO-TIpaBHE HHCTUTYTE, OTHOCHO ITPUOIIIKUIIA
pajHe OIHOCE peajHOCTH NpHBpeAHOr amOujenta’. Peperynamnmja Ou
ocTaBujia MOTYhHHOCT Ip:KaBHOI MHTEPBEHLIIMOHW3MA Yy OOJIacTH paja,

34 T. KanamarueB, A. PucroBcku, @rexcubuinocm u cugypHocm paonoz 00HOCa y paoHom
3axkonooasécmey Penyonuxe Maxedonuje (paszeoj u nepcnexmuéa), PagHo n COIMjaIHO MPaBo,
rox. XVII, 6p. 1, 2013, ctp. 77.

35 |, Jepecynayuja snauu 3axmjee 3a Opucarvem oopehenux uHcmumyma u noenasnd
nocmojehe paononpasue pecynamuge. “ — B. T'otoan, on. yum., ctp. 424.

36 V. fon Rihthofen, Hucnexyuja pada - Boouu 3a npoghecujy, MuHHCTapcTBO pana,
3anonubaBama U conujanHe nomutuke Pemmyomuke Cpouje, ctp. XX V.

37 B. TotoBau, on. yum., ctp. 423.

38 ,HUnak, rexcuburuzayuja He cmuje 3HaAUUMU YKUOARE MNOBJECHO OCMBAPEHUX
spujeonocmu u cmanoapoa. Ona He cMuje 6ooumu NOMNYHOj Oepezyrayuju. 3anpaso,
maxea Ou ¢hnexcubunUsAyUja Hajmare 00208apanla aKxmepuma Ha MpoiHCUWMY, 4aK He Ou
00208apana Hu NOCI00ABYUMA U UHBECMUMOPUMA KOju OAHAC HajeldcHuje Nnocmagnbajy
3axmjege 3a npogolervem rexcuburuzayuje. Y cycmagy nyme gnexcudbunusayuje ve ou o6uio
Moeyhe npedsudjemu nouwawiarbe CyOUOHUKA, 3d HENPUXBAM/bUBA NOHAWARA He Ou OUl0
cankyuja. Hacmao 6u xaoc u cmuxuja, oxpyscerse Koje je 3a NoCio8are U eKOHOMUJY MHO20
nozyonuje He2o HajpueuoHuju opeanusupanu cycmas. Prexcuburuzayuja, oaxie, Huje camo
Odepezynayuja, eeh mpeba bumu pepecynayuja Koja ce memenu Ha HOBUM 8PUJEOHOCTIUMA U
cmandapouma Koju he ¢ peannowhy dumu nomuperu na Ho8oj pasunu. - Houo, ctp. 432.
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Ka0 Haj3Ha4YajHUjer APYILITBEHO-EKOHOMCKOT OJHOCA, JIOK OM ce IMPOCTOM
JieperyJannjoM IpxaBa OfpeKIia CBOje HaIJICKHOCTH *°.

WNmajyhu y BUly pealHOCT IPUBPEIHUX KPETarba U H3a30B€ III00aIHOT
TpxHIITa, rieKcuOuIn3anuja je mpoiec koju je Hysxxau*’. IIpu Tome, Tpebda
HMAaTH 3a IUJb Aa C€ BbOMC HC yMalkbU MOCTUTHYTU CTCICH XyMaHI/IBaI_II/IjC
paja, OJJHOCHO Jia Ce€ HE OTMOYHE ,,Tpka Ka aHy . dmexkcubunuzanuja
Tpeba OUTH NpHje 0jeTHOCTaBIbEeHE, HET0 YKUAAE PeryjaTuse y 00aacTu
pagHuX omHOca. YcmjemHy (IeKCHONIn3alnjy KapakTepHIle: aKTUBaH U
HWHOBATUBAH NPUCTYI U NOCJIOAABIA U 3alIOCJICHOTL, aJIM U AP7KaBC; aKTUBHA
(I[p)KaBHa) NOJIMTUKA 3alollJbaBakba; IMPABUYHOCT MW COJUAAPHOCT,
rapaHigja Kapujepe, a He pajHOI OJHOCA; H3jeAHAYABAIKC Yy IOIJICAY
yCJIOBa paja U IpaBa Ha paay 3alocieHUX 10 (IEKCHOMITHUM yroBOpHMa
" CTAJIHO 3aIIOCJIICHUX; 3dKJbYyUYUBAKC KOJICKTUBHUX YIOBOpaA 34 paJHUKE Yy
aTUMHYHUM pajHuM oxHocuMa®’. Ha taj Hauns neuHupaHa prekcuOuIHOCT
je Ha3zBaHa ()ICKCHTYPHOCT®, Ka0 MHTErpaliHa CTpaTeruja ycMjepeHa Ha
nuctoBpeMeHo nosehame 1 (HIeKCMOMITHOCTH M CUTYPHOCTH Ha TPXKHUILTY
paza, a yuMme cy ce NOKyIIaBaJie IOMUPUTH MOTpede MOCIOBHUX cy0jekara
3a (prIeKCHOMIIHOM paJHOM CHarom, ¢ jeJHe CTpaHe, U moTpeda pagHuKa
3a curypsourhy, ¢ apyre crpane*. YcrnocraBibambe paBHOTEKE OCHTYPAIIO
OM KOHKYPEHTHOCT MPUBPEAHMUX CyOjekaTa Ha TPXKHUIITY, ajdu U nosehao
KBAJIUTET U NPOAYKTHBHOCT Ha Pajy, ITO O, y KOHAYHULH, TpeOaso moMmohu
u ocnozaBuuma u pagaunuma®. Ox 2007, grexcurypHocr je npuxpahena u
39 Hbuo, ctp. 421.

40 ,, Danexcuburuzayuja pada npedcmassa 0aHAC eKOHOMCKY U coyujanny Hyscnocm. - C.
Jamapesuh, @rexcubunusayuja paoa..., on. yum., ctp. 191.

41 VY ucrpaxuBamy Davies-a u Vadlamannati-a, mojam ,, mpxa ka Oy “ onmcyje moCcTyname
BIIaJa KOje y LMJby TpHWBIAYerha AMPEKTHUX CTPAHUX HHBECTHIMja CMambyjy CTaHIapie,
O/THOCHO OIyCTajy OJl CBOjHX APYIITBEHO MOXKEJPHUX TIOJUTHKA, KOjé HHBECTHTOPH CMaTpajy
HenpueiadHuM. TakBO TOCTyMame jeIHe BiIaae, OQHOCHO Ap)XKaBe, OfpaXkaBa ce U Ha JIpyre
JIp)KaBe, OTHOCHO ITOCTOjH KOpealyja TOr OJHOCa, YUME ce MOKpehe cBOjeBpcHa cnmpasa
TpKe Ka AHY. YTBplheHo je na yenrhe ponasu 10 najia paJHUX CTaHAAp/a Y BbHXOBOj IPAKTHYHO]
MIpUMjeHH, a He Yy caMoM 3akoHozaBcTBy. [eraspamje: R. B. Davies, K.C. Vadlamannati, on.
yum.

42 C. Jamapesuh, @rexcuburusayuja paoa..., on. yum., ctp. 188.

43 Tepmun ¢nexcurypHoct (,,flexsecurity) je KoBaHWIA W3BEACHA OfI EHIVIECKUX PHjEud
Sflexibility“ (gnexcubmiHOCT) U ,, security “ (curyproct); Jletassuuje o gnexcuryproctu: T.
Wilthagen, F. Tros, The Concept of Flexicurity: A New Approach to Regulating Employment
and Labour Markets, European Review of Labour and Research, vol. 10, no. 2, 2004; T.
Wilthagen, Flexicurity: A New Paradigm for Labour Market Policy Reform?, Social Science
Research Center Berlin Discussion Paper no. FS 1 98-202, 1998.

44 M. Janppuh, on. yum., ctp. 121.

45 A. bumuh, @nexcuburnu obnuyu pada u paono npaso, 360pauk [IpaBHOT (axynrera
Ceeyunnumra y Pujenn, Bom. 30, 6p. 2, 2009, ctp. 922.
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Kao ciyxOeHa nonutuka EBporcke yHuje, Kao cTpaTeruja 3a HICTOBPEMEHO
no6osblIake (ICKCHOMITHOCTH M CUTYPHOCTH Ha TpKUIITY paga*. [lusmb
(bJIEKCUTYPHOCTH je OCHTYpame IPHIIAroJbUBOCTH TPXKHUIITA paja Koje
HUje Ha IITETy CUT'YPHOCTH paJHUKA, IPU YeMy akKleHaT HUje (BHILE) HA
CHT'yPHOCTH PaJHOT MjecTa, Beh, omheHHTO, Ha CUT'YpHOCTH 3arociema’’.

Peannoct npymITBeHOr )UBOTA HECTIOPHO yKa3yje Aa je paiHu OJHOC,
Kao JIPYLITBEHU OIHOC, TMHAMUYKA KaTeropuja, Te 1a Huje moryhe Hahu
TpajHa pjemera. HanpoTus, noTpeOHO je ,,y Xony* n3HAIa3UTH pjelickha 3a
npoOIeme Koju ce 1ojaBibajy y mpakcu. MopaMo ce CloXUTH ca JamapeBuhem
na ,,[ulesaobunasua rexcubuiuzayuja pada (na u omrkazusarbe), He Ou
mpebano oa 3uauu ooycmajare 00 cmadbuiHocmu paoroz oonoca‘ . N
TUNUYHUM M aTUIIMYHUM OOJMMLIMMa pajHOr OJHOca Tpeda ocuryparu
,, 3AUWMUMHY KOMNOHEHMY, OULO 3AUUMUMHOM CIMPYKMYPOM (MPeHcoMm)
PpaoHoz npasa 3a paoue 00HOCE, OUNO OPAHCABHUM CYCIMABOM COYUJAIHE
cueyprnocmu‘®.

Y KOHTEKCTY OBe AujieMe NOTpeOHO je uctahu f1a TpKUIITE HE MOXKE
CaMOCTaJIHO U MOTIYHO CcJI000JHO’ peryjiucaTi pajHe OZHOCE Te Ja je
onpeheHn HUBO ApKaBHE MHTEPBEHLHMjE HYXaH. pxaBa Mopa 3aapKaTu
CBOJy YJIOT'Y TapaHTa 3allITUTE paJHUKa’ .

3. Banpenna okosiHOCT y3pokoBana nanaemujom COVID-19

IlojaBa manaemMuje U3 TeMeJba je MPOMHjEHHIIA JKUBOTE JbYIU Y LIUjeTIOM
cBujery. Mako je mpeBacxomaHO 31paBCTBEHH IPOOIIEM, BeHE ITOCIbEANLIE CE
BPJIO CHAYKHO OCjeTe Uy CBUM APYT'HM CerMEeHTUMa )KUBOTa, a u3Mel)y ocranora,
ny obnactu paza. IlojaBa manaemuje je OHO je TOBOA 3a MPOTJIAIICHE CTaba

46 A.bunuh, T. llepkymuh, Yzo6op o pady na oopeheno spujeme xao modyc umniemenmayuje
@rexcudbunnocmu Ha mporcuwimy paoa, MocrapueHcua, soi. 20, 6p. 1-2, 2016, ctp. 203.

47 M. Janapuh, on. yum., ctp. 129.

48 C. Jamapesuh, Paonu oownoc..., on. yum., ctp. 254.

49 B. T'oroBam, on. yum., ctp. 434.

50 Haxo je mzaeja cmoOOMHOT TPXKHUILNTA BPJIO paclpocTpameHa M HIMPOKO NpuxBaheHa,
MOCTOj€ BPJIO 030UJbHE KPUTHKE Ha BeH padyH. Hnp. ,, Cmoea, kada ekonomucmu cniob6oonoe
mpocuwmma xasxcy oa ce oopelienu nponucu ne mpebajy ysecmu 3602 moed jep 02panuiasajy
10600y’ oopelienoe mpacuwma, OHU CAMO USPANCABA]Y NOIUMUYKO MUuLberbe 0d OHU
He npuxeamajy O0a oopehena npasa 0Oyoy sawmuliena npeonodxceHum 3akoHom. Hbuxoe
UOeONOWIKU NAAWIM je 0a ce npemeapajy 0d FHuxo8d NOIUMUKA Huje CMBAPHO NOTUMUKA,
He2o suuie 00jeKMuUBHa eKOHOMCKA UCIUHA, OOK je NOTUMUKA OpY2UX /byou CaMO NOTUMUKA.
Mehymum, onu cy NOTUMUYKY MOMUBUPAHU KAO U FUX08U onoHenmu. Pasbujarse ose unysuje
0 0OJEKMUBHOCIIU MPHCUWMA Je NP8U KOpaK Ka pasymjesarvy kanumanusma. - H. J. Chang,
23 Things They Don t Tell You about Capitalism, Penguin Books, London, 2011.

51 V. fon Rihthofen, on. yum., ctp. 25.
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npupozHe uiu apyre Hecpehe Ha moapy4jy bocHe u Xepiieropune®, crama
npupozane Hecpehe y @enepanuju bocxe u Xepreropuse™ u BAHPEIHOT CTamba
y Penry6nunu Cprickoj®. TIpumapHu 1usb OBUX Mjepa je OHO crpujevaBame
JaJbbCT IUPEHE O0JNIECTH U 3aIUTUTA KUBOTA U 3[paBJba Jbyau. Mnak, n'y
TAaKBHM YCJIOBUMA OMJIO je€ HEOIXOAHO OPraHMU30BAaTH aJeKBATHO OJBHjambe
mporeca paja.

300r ciokeHOCTH ycTaBHOT ypehewa buX u pacujeniganocTu pagHor
3aKOHOZIABCTBA, Y OBOM pajay heMo ce 0aBUTH IPEBACXOJHO CTAEM Y CHTHTETY
®buX, Mana cutyauuja HUje OUTHO Apyradyuja HU y JPYTUM JUjeIOBUMA
npxase. Bnaga ®buX je Ha cB0joj cjennuiu oapxkanoj 16.03.2020. yrepamia u
MOCJIOAABLMMA H3aJIa OApeleHe npenopykKe Koje Cy ce THLaje opranu3amnyje
1 HauuHa paga®. Ocum npenopyka Biage ®buX, Ha pagHO-IpaBHH CTATyC
cy uMalie ytjernaja u Hapende dDexepanHor mrada IUBHIHE 3aIITHUTE,
koju je y mepuoxay ox 17.03.2020. no 29.05.2020. ronune, Kazua je JoHECEHa
Onnyka o mporiameny npecTaHka cTamba Hecpehe y3pOKOBaHOM I10jaBOM
KOpoHaBupyca Ha nonpy4jy Penepannje bocue n Xepuerosuue®, qonno 112
HapenOu®’, o1 Kojux cy 3a 00aacT pajaa Haj3HavyajHuje: HapenOa Op.: 12-40-6-

52 Bujehe munucrapa buX je 17.03.2020. norujeno OanyKy o mporiamemsny cTamba IPUPOIHE
nnu apyre Hecpehe Ha monpyyjy bocue m Xepuerosune 300r omacHocTr o Moryhe mojase
enuaeMuje 3apa3He OoecTH npoy3pokoBaHe BupycoM kopona (Covid-19).

53 Bnana ®buX nonujena je 16.03.2020. Oanyky o mporamieny cramba IpHpoaHe Hecpehe
110jaBOM KOpOHABHUpYyCa.

54 Bnana PC nonmjena je 16.03.2020. OmnyKy 0 nporiameny BaHPEAHE CUTyalje YCIrjen
KOpOHaBHpYycCa.

55 http://www.tbihvlada.gov.ba/bosanski/aktuelno v2.php?akt id=8419.

56 Cu. HoB. DbuX, 6p. 34/20.

57 TIlpemopy4yeHo je Aa ce: MpoBedy IMoce0HEe Mjepe 3amTuTe KojuMa he crpujedutn
HACTYNambe INTETHHX MOCJbEIHIA 10 3/paBJbe pajHMKA, HA HAYMH Jia pajgHUIMa
CKpaTH Tpajame paJHOI BPEMEHa, YKOJIMKO TO MPOLEC paja J03B0JbaBa; Ja C€ M3BPIIH
peopraHu3anija pagHOT BpeMeHa, YKOJIMKO TO MPOLEC paja 103B0JbaBa, 1a 1a c¢e paj Koju
ce OJBHMja Y jeIHO] CMjE€HH Paclopean y ABHje CMjeHe, Kako O ce M30jeria KOHIEHTpaluja
Beher Opoja pagHUKa Ha jeJHOM MjECTy: Jia ce€ paJHHIHU yIyTe Ha paj ox Kyhe, yKOJIHKO
je To mo mpupoxu nocia mMoryhe, OJHOCHO YKOJNHMKO TO TNpOLEC paja J03BOJbaBa; Ja Ce
PaZHHUIIMa OMOT'YhH KOPHIITEHE TOMHIIBET 0AMOPA, Ka0 U KOPUILITEHE OJCYCTBA Y CKIIaLy
ca 3aKOHOM, KOJISKTHBHMM yrOBOPOM MIIH IIPABUITHUKOM O pajly; Jia ce OMOryhu pajHuimma,
poauTesbuMa MajosbeTHe njene 10 10 rogmHa, OACYCTBO ca TOCHA jEIHOM DPOTHUTEIBY,
y ciy4ajy Aa o0a poamTesba paje; la ce OTKaXy CBa CIy)KOeHa IyTOBama, y APKaBH H Y
MHOCTPAHCTBY, a TIOCEOHO Jia ce OTKaxy ciy)kOeHa IyToBama Ha koja Ou ce ymyhusamm
PaZHHIM ca JAUjarHOCTHLIMPAHUM XPOHMYHHM O00OJbEHHMMA; 14 C€ OTKaXKy CACTAHIM KOjH
noapasymujeBajy Behu Opoj yuecHHKa, a a ce OHH CacTaHIIM KOjU Cy HEOIIXOIHH, OPTaHU3Yjy
y mrro BehuM npocTopujama, y3 J0BOJbaH pa3Mak u3Mely ydecHrKa cacTaHKa; 1a ce ojayaHo
MIPOBOJIE XUTHjEHCKE Mjepe y pagHUM U MOMONHHMM MpocTopHujama, a Koje, u3Mely ocraor,
noApasyMHjeBajy uuinheme W Ie3uH(EKInjy TpocTopa, Kao W PEIOBHY BEHTWIALHU]Y H
MPOBjeTPaBamke; Jla Ce Y BE3M Ca PEryliicameM MPUBPEMEHE CIPUjEeYCHOCTH 3a pajl, YCIbes
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148-16/20 oz 17.03.2020. xojoM je HapeheHo CBUM IPUBPEIHUM APYyIITBUMA
Ja rojayajy nposoler-e onhnx 1 moceOHNX Mjepa 3alITUTE CTAHOBHHUILTBA O
3apa3HuX 00JeCTH, CXOJHO 3aKOHY y 3aIUTUTH CTAHOBHHUIITBA O 3apa3HUX
6onectu’®; re Hapenba 6poj: 12-40-6-148-36/20 ox 21.03.2020. roaune o
3abpanu kpetama rpahana va nonpy4jy ®buX ox 18,00 no 5,00 caru®, ocum
paIHUIMMa KOjU Cy YKJbYUCHHU y TpoBol)erbe Mjepa i aKTUBHOCTH pjelliaBarba
cTama Hecpehe y3pokoBaHe 110jaBoM KopoHaBHupyca Ha noapy4jy ®buX, xao
Y paJHUIMMa KOjUMa ce MPOLEC paja OABHja y CMjeHama.

Kao mto je Beh peueno, manaemuja je y3pokoBasia 3HauajHe IPOMjeHE Y
oOnacTtu paga. MHOTH ocioziaBIu cy 300r Mjepa Biaje, koje cy oOyxBaraje
yak ¥ 3a0paHy o0aBJbama onpeheHnX AjeTaTHOCTH, OAHOCHO CMAamEHOT
o0m1Ma 1ocia, CBoj paji OpraHM30BaJIM HA HAYHMH Ja Cy YBOAMIN (IICKCHOUITHE
o0nMKe pajga Kao WTO cy pax ox Kyhe nnu ckpahuBame paJHOr BpeMeHa,
WJIM TIaK PaJHUKE CJIalld Ha TOAULIELE OAMOPE MM OACYCTaBa, OJHOCHO, Y
HajTeXKHUM CUTyallnjaMa, OTKa3UBaJIu yroBope o paxy®.

4. Hexu n3a30BH paaHoOr 3aKOHOJaBCTBa
Y BaHPE€AHUM OKOJHOCTUMA

Jenan on 3HaYajHUjUX W3a30Ba ca KOjUMa Cy Ce MOCIOAABIH CYOUIIH
0Mo je 1a paJHO 3aKOHOJABCTBO HHjE MPEIBUjEI0, OJHOCHO HOPMHPAJIO
HAauMH OpraHu3aluje paja W MOCIOBaka y BaHPEAHUM OKOJIHOCTHMA.
[Manmemuja je cyounsa mociogaBle ca HeOonXoAHoImhy Tpaxema pjenemna
KojuMa he: a) opranu30BaTH paj U MOCIOBame, 0) OCUTYpaTH ycloBe pajaa
KOjU TapaHTyjy CHTYPHOCT W 3alITHTY )KMBOTA U 3/IpaBJba Ha paay Te II)
oMoryhuTtu octBapuBame mpaBa Ha paJy MU y BE3H C paJoM Yy CKIaay ca
3aKOHOM, KOJICKTUBHUM yTOBOPOM M YTOBOPOM O pany®.

YumeHnna fa pajHa 3akoHojaBcTaBa y bocHu 1 XepleroBuuu, na Tako
HU paiHO 3aKoHO/aBcTBO y ObuX, He perynuiy nuTame paja y BAHPEAHUM
OKOJIHOCTHMa YCJIOBHJIA je MOTpedy 3a HOPMAaTHBHOM MHTEPBEHLIUjOM T€ je
jom kpajem mapta 2020. Bnaga ®buX 3anouena akTHBHOCTH Ha IPUTTPEMHU

HOBOHACTAJIMX OKOJHOCTH, MOCTYIa Yy CKiIaay ca ymyrama PeaepaqHOr MHHHMCTApCTBA
37paBCTBA; J]a c€ y CBEMY MOCTYIa y CKJIaay ca npenopykama denepalHOr MHHHCTAPCTBA
3[paBCTBA, a KOje Cy Jare MOCIOAaBLIUMA U pafHuInMa Ha Teputopuju ®buX. - http://www.
fucz.gov.ba/koronavirus-naredbe/.

58 Ca. nHoB. ®buX, 29/05.

59 Hapendom DUILI3, 6p: 12-40-6-148-36-1/20 ox 29.03.2020. mepuon 3abpaHe KpeTama
rpahana je ckpahen Ha nepuox ox 20:00 no 5:00 catu.

60 J. IpagamrueBuh-Cujepunh, COVID-19 u paowno 3axonodascmeo, llpaBan dakynreT
Yuusepsutera y Capajey, Cepuja “Ilangemuja u mpaso”, 6p. 11, 2020, ctp. 4.

61 J. I'pamamraeBuh-Cujepunh, on. yum., ctp. 1.
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oarosapajyhux usmjeHa u gonyHa 3akona o pany. Cpennnom anpuiia Binana
@®buX je caunnmia Hanpt u3mjena u 1omyHa Koju je, ¢ 003MpoM Ha YHHCHUILY
na je obnact paga y ®buX y 3ajennnukoj Haanesxxnoctu O@buX u kaHTOHa,
JIOCTaBWJIa HA MHUILJbEHE¢ KaHTOHMMA. Hakon tora, Ilpujenyor 3akona o
M3MjeHama 1 JonyHaMa 3akoHa o pany yTBpheH je Ha cjennunu Biage ®buX
14.05.2020. rogune.

Kao mro cmo pekinn, Gprekcnbunnzanuja u GrekcuOnIHu 00IuLHy paja
Ou Tpebanu nMaTH 3a LUJb IpUJIarohaBame NPUBPEIHUX CyOjeKkaTa peaHoj
cutyauuju. Mehytum, edexre kpuse, 1a u oBe y3poKOBaHe aHAEMHUjoM, OU
Tpebanu J1a MojjeIHaKO CHOCE M IOCIIONABIU U paauuny. He 6u ce cMmjerno
nohu 1o Hecpa3MjepHOr npedanrBama TepeTa Kpu3e Ha pagHuke. Camo
MIOJI TUM YCJIOBHMA, M TIOPE]] CBUX HEAOCTATaKa Koje (IICKCUOMIHN 00IHLIH
paza y oqHOCY Ha THIIMYHO PAIHO 3aKOHOAABCTBO, Y BPEMEHY BaHPEIHUX
OKOJIHOCTH, TpeOa IIOHOBO Pa3MOTPHUTH MOTEHIIM]jalie PIEKCHOMITHUX 00IMKa
paza, Koju MOr'y NoMohy OuyBamy Ipoleca pajga IpUBpeJHUX cybjexaTa u
panHuX Mjecta panHuka. To ce mpuje cBera ofHOCH Ha JBa (IEKCHOMIHA
oOnuka paza: pag on kyhe te ckpahuBame pagHOr BpeMEHa.

4.1. Pao 00 kyhe

Kana roBopumo o ,,pany on kyhe* kao ¢uiekcuOnIIHOM 00JIUKY paja,
npuje cBera Tpeda ucrahu na, 6e3 003upa Ha BAHPEIHE OKOJIIHOCTH, TPUMjEHH
OBOT MHCTUTYTa HHje MOTyha Ha CBHM MOCJIOBMMA (HIIpP. TOCIOBU BO3aya,
Kypupa, KyXapa, 3alTHTapa...), Hero UCKJbYYMBO HAa OHMM MOCIIOBUMA KOje
panHuK 00aBJba camocTaHo®. Jlakiie, MpHIMKOM pa3MaTparma MoryhHOCTH
yBOlera MHCTUTYTA ,,paj o Kyhe Tpeda ce UMaTH y BUJY Ja pPaJHUK CTBAPHO
u eeKTUBHO 00aBJba onpehern mocao, jep cMICao HErOBOT aHTAKOBabA,
na 4ak HU y BAHPEIHUM OKOJHOCTHMA, HUje O4yBarmba PaJHOT OHOCA, HEro
o0aBJbame paja.

V mo3uTHBHOM pagHOM 3akoHomaBcTBy PbuX® mpomucano je aa
ce YroBOp O paay MOXe 3aKJbyYUTH pajgu o0aBJbama IMOCIOBA M M3BaH
npocTopHuja nocioaania (kox kyhe pajHuKa UK y APYroM MPOCTOPY KOju
OCUTYpa PaTHHK), Y CKJIAy ca KOJICKTHBHUM YTOBOPOM H MPABUIHHKOM O
pany. Jlakne, 3a pan on kyhe HY)XKHO je J1a C€ UCTO PEeryJIuIie KOJIEKTHBHUM

62 |, Ilpakca yxasyje na mo Oa cy odzosapajyhu nociosu oHu Koju saxmujesajy mauy
KOHMPOLY 06a8/beH02 NOCAA UMY OUPEKmHe KOHMaxKme (N0ciosu Koju ce 3axednsyjyhu Hosum
KOMYHUKQYUJCKUM mexXHoLo2ujama Mmo2y 06aemamu 6aH Npocmopd nociooasyd: yciyee
KOPUCHUYUMA, npooaja nymem meiepona unu uHmepHema, MapKemune, Kao u c8axu opyeu
nocao Koju je nogesan ¢ menegonuparsem u paoom Ha pauynapy). - J. I'pagamrueBuh-
Cujepuuh, on. yum., ctp. 7.

63 Ui 26. 3akona o paxy (Ca. HoB. ®buX, 6p. 26/16 u 89/18).
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YTOBOPOM (IITO Y IIPAKCH HUje OMIIO PETyJIUCAHO) UM Ay TOHOMHUM aKTOM
MOCJIOJABLA, HA OCHOBY uera OuM TO OWJI0 KOHKPETH30BAHO YTOBOPOM O
pany. Y peloBHHM OKOJHOCTHMA TaKaB Ha4MH yroBapama paja ox Kyhe
je mpuxBaTJbUB, ME)yTHM y BaHpEOHUM OKOJIHOCTHMA HMCTH je J0CTa
KOMILJIMKOBAH U CIIOP.

Ha nouetky nmangemuje, y HEAOCTaTKy APYTUX OAPEAOH KojuMma Ou ce
perynucaia MoryhHocT paza ox kyhe, a y [ujby ocTyIama o npenopyKama
Bnage ®buX MHOru mociomaBuu cy ynyTHIM pajgHHKE Ha pal ox Kyhe,
cxonHo mpuMjewyjyhu ogpende 3akona o pany, 0e3 aa je TO perysincaHo
KOJICKTUBHUM YTOBOPMMA, IIPABHJIIHUKOM O pajy MM YTOBOPOM O pajuy.
To je y ToM nepuony OMO OpYIITBEHO ONpPaBIaH M APYIITBEHO mpuxBaheH
HauMH NOCTyNama, 0e3 003upa Ha YUIHEHNIY Ja HHjE MOCTYIaHO O HOPMH.
MelyTum, pu3HK MoCTyIama CyIpoOTHO HOPMH j€ MOYEO J1a pacTe KaKo CMO
ce MoYeu MPUBHKABATH Ha )KMBOT Ca MAHJAECMUjOM, IITO OM y KOHAYHHULIH
MOTJIO CTBOPUTH HU3 Ipo0ieMa, pHje CBera MmocioAaBIuMa.

300r tora je y Haupty 3akoHa npumjeHa OBOT HHCTUTYTa OJIaKIIaHa
Ha Ha4YMH J1a je IpeaBuheHo aa 3a BpujeMe MPOIJIalieHOT CTalkba NPUPOIHE
uim npyre Hecpehe, kao 1 3a BpujeMe BaHpeaHOT cTtama y @buX, nociose
M3BaH IPOCTOPHja IMOCI0aBIa MOT'y 00aBJbaTH PaJHULIU Ha OCHOBY IIOCEOHE
omyke nocionasua. Tume 6u ce pax ox kyhe, 3a Bpujeme Tpajara BAHpETHUX
OKOJTHOCTH, PEryJINCa0o MHOTO JIAKILE U jefHoCcTaBHHUje. OMIyKOM ocIo1aBLa
Ou ce yTBpAMJIM M3BPIIHOLHM, OJHOCHO paJiHa MjecTa Ha Kojuma ce he ce
MOCJIOBU 00aBJbaTH BaH MPOCTOPH]ja MOCIOAAaBLA, HAUMH 00aBJbatba I0CII0BaA,
BpHjeMe JIOCTYIHOCTH PaJHMKA MOCIOJaBIy U Ipyra NUTama of 3Hauaja
3a mpoBoheme omyke. butHo je mctahm ga xoJ OBakBOI' TEMIOPAJIHOT
yCIIOCTaBJbahba HHCTUTYTA paja o Kyhe HUje HYKHO MHjCHATH yTOBOP
o pany. To je y cknany ca ogpendama Konsenuuje MOP-a 6p. 177, ,,xoja
ymephyje 0a nospemeHo 0basmarwe nociosa Koo Kyhe, a He HA PedOBHOM
PAOHOM Mjecmy, He 3HaAYU C80jcMB0 padHUKA KOO Kyhe 3a paonuke Kojuma
nocnooasay omozyhu pao 0o kyhe kao npuepemery mjepy‘ 4.

4.2. Ckpahusamwe paonoz epemena

CnuyHO Kao M KOJ paja oXl Kyhe U MHCTUTYT ,,ckpahuBama pajaHor
BpeMeHa™ je y IPBOM TaJlacy NMaHAeMHuje IPUMjEHhUBAaH 10 JIOTHIIH CTBAPH,
0JIHOCHO cxoHO. Onpenoom 4ynana 37. 3akoHa 0 pajly IPOIKCAHO je J1a Ce Ha
MOCJIOBMMA Ha KOjUMa, y3 MPUMjeHYy Mjepa CUTYPHOCTH U 3ApaBJba Ha paiy,
HUje Moryhe 3allITUTUTH paJHUKA Of MITCTHUX yTjelaja, paJHO BpHjeMe
ckpahyje cpa3MjepHO IITETHOM yTjelajy ycJioBa pajia Ha 31paBibe U pajgHy

64 J. I'pagamraeBuh-Cujepunh, on. yum., ctp. 7.
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crocoOHOCT paanuka. IlocnoBu u Tpajame ckpaheHOr pagHOr BpeMEHa,
y CKJIaly ca NO3UTUBHHUM 3aKOHOAABCTBOM, YTBpDYjy c€ MpaBUIHUKOM
0 CUTYPHOCTH U 3ApaBJby Ha paidy, a O leroBOM ckpahuBamwy omiryuyje
MUHHUCTAPCTBO HAJJICKHO 32 paj, Ha 3aXTjeB MOCI0JaBIa, UHCIIEKTOPa pajia
WJIM CHHIMKATA, a HA OCHOBY CTPYYHE aHAJIM3€E N3AaTe O/ OBJIALITECHE CTPYYHE
opranuszanuje. Jlakiue, ckpahuBame pajgHOr BpEMEHA je BPJIO CIIOKEH IPOLIEC,
Koju 3axTjeBa yuemhe Beher Opoja cybjexaTa (MUHUCTapCTBO, Mpeajarad,
CTpy4YHa OpraHu3anuja) U Behu Opoj aKTUBHOCTH, IITO y BaHPEIHUM
OKOJTHOCTHMA, KaJla HaJJI)KHO MUHUCTApCTBO Tpeda OmIydyuTH o Behem
Opojy 3axTjeBa, MPaKTUYHO HUje Moryhe. 3HayajHO je HAIIOMEHYTH J1a IPH
OCTBapUBamy NpaBa Ha Iahy ¥ Apyrux Ipasa IO OCHOBY paja M y Be3H
ca pajgom, ckpalieHO paJHO BpHjeMe ce M3je/lHayaBa ca MyHUM pagHUM
BPEMEHOM.

VY Ilpujennory 3akona npenBuleHo je 1a ce U3y3eTHO, 32 BpHjeMe
BaHPEIHOI CTamka, MOXE BPIIMTH cKpahBame pagHOT BpeMEeHa MOCEOHOM
OJTYKOM MOCIIOAaBLa, YKOJIMKO TO IMPHUpOJa Mocia J03BoJbasa. Jlakie,
MpoLeaypa je oJlakiIaHa M MOCJIOAaBal CaMOCTAIIHO MOXKE OIJIYYHTH O
ckpahuBamwy pagHor BpemeHa. [Ipu Tome Huje HyKHO A2 UcTO OyJie TPOIHUCAaHO
PaBUJIHUKOM, HUTH J1a C€ paJu moceOHa cTpydHa aHanu3a. Mnak, na ce He
0u cTekao morpelan yTucak, Tpeda uctahu na ce He MOXke yBeCTH ckpaheHo
paznHo BpujeMe 0e3 IIocpeiHe BialnHe caryiacHoCT, Oynyhu aa ce ucto Moxe
YBECTH CaMO HaKOH OJIyKe BIIaJic O YBOemy BaHPEIHOT CTamba.

Hanasse, mpeanoxeHo je fa nocionaBal MoXe jeTHOCTPAHOM OJITYKOM
pagHMLMMa KOjuMa je pajHo BpujeMe ckpalieHO 3a BpujeMe Tpajama
BaHPEIHUX OKOJIHOCTH, U3BPLINTH YMamhEHE IJ1aTe 0 OCHOBY Opoja caTu 3a
KOje je paJHo BpujeMe ckpalieHO, ¢ TUM Ja ce IJIaTa MOXe yMambUTH HajBULIIe
110 u3HOca o7 35% o yroBopeHe IiaTe U He MOXKE OUTH Mamba OJ HajHUXKE
miare y ®buX. OBo nmpeacrasiba OACTYyNAkE 01l MHCTUTYTA ,,cKkpahnBama
pazHor BpeMeHa“, Mel)yTum, ¢ 003UpOM Ha OKOJTHOCTH Y KOjUMa C€ UCTO MOXKE
MPOBECTH IPEACTABIbA PEIATUBHO CPa3MjepHO pey3nuMame TepeTa n3mely
MoCJI0/IaBla U pagHUKa, TE Kao TaKBO OM Tpedajio OMTH NPUXBATIEHBO.

5. 3ak/pyuak

I'moGanna nanaeMuja npeactaBiba r00aTHU H3a30B. Y 001acTy pajga u
PazHUX OJHOCA MAHJIEMHU]a je JoBeIa 0 I'yOUTKa paJlHuX MjecTa i HUKHUX U
HECUTYPHUjUX ITpUMama pagHuka. OBaj ro0aiHu n3a30B 3aXTjeBa aJJeKBaTHY
peaKLnjy ca IUJbEM OfipJKarba MOCI0Baka IPUBPEIHUX Cy0jeKaTa u ofpKarmba
panHux Mjecta. Jenna on MoryhHoCTH jecTe u apupMupame (IeKCuOnIHNX
obnuka pana. U 1ok y pefoBHUM OKOJTHOCTHMA (hIEKCHOMITHU OOIUIN paja
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MOTKOIIaBajy THIIMYHU PaJHU OAHOC M YIJIABHOM MMajy HEraTHBaH yTjelaj
Ha M10JI0Kaj palHUKa, Y BAHPEIHUM OKOJTHOCTHMA HEKH HeI'OBH O0JIUIH (Kao
HIp. paj ox kyhe u ckpahuBame pagHOr BpeMeHa) MOT'Y HMaTH IO3UTHBHE
e(eKTe Ha MOCIOBAKE M OUyBamhe PaJHUX MjecTa. 3HA4ajHO je Ja TepeT
Kpu3e Oyne, 6apeM npuOJIMIKHO, jeAHaKo pacrnopelen u3mely nocnoxasana
U pagHuKa. TakaB MpUCTYH MOXKe OMTH APYIITBEHO HPUXBATIBUB.

VY KoHTeKcTy Hampujeq HaBeaeHor, [Ipujennor 3akoHa 0 n3MjeHama
U gonmyHama 3aKoHa O paxy, y JIujelly y KojeM peryiuiie (hieKcuOuiiHe
obnuKe pana, mpeacrasjba go0ap OCHOB 3a ypeheme pagHuX omgHoca y
BaHPEIHUM OKOJIHOCTHMa. HOpMaTHBHOM MHTEPBEHILIM]OM je MMOKYLIaHO
Jla ce HOpMa MpUJIarogu ApYyLITBEHO] peanHocTH. Kao m cBaka npyra
HOpPMaTHMBHA aKTHUBHOCT y 0OJacTW pala M pagHUX OJHOCA U OBa je
oTBOpUJIa opehene auneme u nutama. OYEKUBAHO je /1a CBU aKTEPH JKeje
Jla TPUITMKOM peneuHUpama 0JHOca 3ay3My IITO 00JbY HMO3ULIHU]Y T€ je Yy
TOM CMHCIIY 3Ha4ajHa OATOBOPHOCT Ipejjiaraya v 3aKOHOAABLA Ja U3Hahy
Haja/IeKBaTHUja HOpMaTHBHa pjeluema. Mako je Hanpr, a kacuuje u [lpujensor
3aKoHa UMao oxpehenu Opoj oapendu Koje BHILE MOroAYjy HOCIOAaBIMMA
HETO paJHULKMa, HECIIOPHO je J1a je OMJIO HY)KHO Jja C€ OTBOPH IMUTAE
HOPMaTUBHOT ypehema pagHor 3aKOHOAABCTBA Y BAHPEIHUM OKOJTHOCTHMA.
BjepoBaTHO 512 ce 0OBOM HOPMAaTHBHOM MHTEPBEHIIMjOM MOKE JONPHEETH
OuyBamy Kako XMBOTA U 3[[paBjba paJHUKa U rpaana onheHuTo, ca jeaHe
CTpaHe, TaKo ¥ QYHKIIMOHHUCAbY IPUBPEIHUX cy0jeKaTa 1 OuyBamy pagHUX
MjecTa, ca Ipyre CTpaHe.
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Challenges of Extraordinary Circumstances

Summary

The paper deals with the issue of opportunities provided by flexible
empoyement in overcoming the challenges posed by extraordinary circum-
stances. Although the COVID-19 pandemic is primarily a health problem, its
consequences are very strongly felt in all other segments of life, and among
other, in the field of work. The appearance of a pandemic led to the decla-
ration of a state of natural disaster and a state of emergency. The primary
goal of these measures was to prevent the further spread of the disease and
to protect human life and health, but they also had a significant impact on
the field of work. Even in such conditions, it was necessary to organize an
adequate processof work. Due to the ban on performing activities or redu-
ced volume of work, many employers organized their work in such a way
that they used certain flexible forms of work, such as working from home or
shortening working hours. In order to protect the life and health of workers
and citizens in general, many employers have used these flexible forms of
work, accordingly applying the provisions of the Labor Law, without being
regulated by collective agreements or employment contract. In that period,
it was a socially justified and accepted way of acting, regardless of the fact
that it was not acted according to the norm. However, in the long run, such
a situation is not sustainable. So that was reason why the government has
initiated activities to adapt labor legislation in emergency circumstances. The
paper attempts to answer the question of whether flexible employement can
be an adequate response to the challenges posed by the pandemic.

Keywords: flexible employment, extraordinary circumstances,
COVID-19.
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1. YBog

Justice delayed is justice denied, Tj. nneja npema xojoj criopa mpajia
IPE/ICTaB/ba U3UTPaBabE IPAB/E M CaMOT ITPaBa Ha IIPaBUYHO cyherme nocrana
je onrenpuxsahena. IlpaBo Ha cyhemwe y pa3yMHOM POKY YCTaHOBJBEHO je
KaKo y MHTEpecy JINLA O YMjUM Ce IpaBUMa U obaBe3aMa OIIyuyje WiIn
MIPOTHB Kora ce Boau oapehern mocrymak (cyOjeKTHBHA KOMIIOHEHTA), TaKO
Uy HHTEPECy IpaBHE CUT'YPHOCTH U BJlalaBUHE IIpaBa yorre (00jeKTHBHA
koMmmoHeHTa).! Jlomahu crangapa o mpaBau Koja je cropa, ajd JOCTHKHA
MOpao je OuTH yHanpeleH, 1 TO Ha HAYMH J]a C€ CTBOPH JISTUTUMaH IIyT Ka
yBpirhoj BaJaBUHU MpaBa v NOTITYHH]jO] PABHO] CUTY PHOCTH.

IlojmoBHM mpaBa Ha NpaBUYHO Cyheme U y OKBUPY Hera - npaBa Ha
cybeme y pa3yMHOM pOKy, IIOCTajy CacTaBHHUM JEJIOM Haller MpaBHOT
nopeTka patu(uKaIijoM Haj3HAYajHUjUX Mel)yHapOIHUX aKTa U3 00JacTH
JbYJCKUX NpaBa, Hajupe EBpPONCKOM KOHBEHIMjOM 3a 3aIUTUTY JBYICKHX
npaBa u cnobona u3 1950. ronune, kojy je patudukoBana J{p>kaBHa 3ajeqHUTA
Cpb6uja u Ipua I'opa®. IIpema onpendama unana 6 ct. 1 Konseniuje: “Cako,
TOKOM OJTyYMBama O HErOBUM I'paaHCKUM IIpaBUMa M o0aBe3ama MIIN
0 KPUBUYHO] ONTY>XOM IPOTHUB HEra, HMa MPaBoO Ha MPaBUYHY U jaBHY
pacrpaBy y pa3yMHOM POKY NpPEA HE3aBUCHUM M HEIPUCTPACHUM CYIOM,
00pa3oBaHMM Ha OCHOBY 3aKOHa"".

VeraBom Penry6itrke Cpouje® je roToBO y eIMHU Ipey3eTa HaBeeHa
¢dbopmynanuja. Hamme, ycraBae onpende wiana 32. Hoce Ha3uB ,IlpaBo
Ha paBUYHO cyheme™, a ctaB 1. HaBeneHOr ujaHa YcraBa riacu: ,,CBako
¥Ma IpaBo Ja He3aBHCAH, HEIIPUCTPACAH U 3aKOHOM Beh yCTaHOBJBEH CYJ,
HPaBUYHO U Y Pa3yMHOM POKY, jaBHO PACIPaBU U OAJIYYH O leTOBUM IIPABUMa
1 o0aBe3ama, OCHOBAaHOCTH CyMH€ Koja je Omja pasjior 3a MOKpeTame
MOCTYTIKA, KA0 U 0 ONTYyk0aMa MpOoTHB Wera.” 3aTuM, YCTaB MpOIUCYje 1a

1 C. Uapwuh, Ilpaso na cyhere y pazymuom poxy, Cnyxbdenu rmacHuk, beorpaz, 2008. ctp.
12.

2 3akoH o parudukanyju EBporicke KOHBEHHjE 3a 3AIUTHTY JbYICKHX NpaBa M OCHOBHUX
cnobona, m3Memere y ckiany ca [Iporokomom 6Opoj 11, IIpotokona y3 Konsenmujy 3a 3a
3aIITUTY JBYJCKUX IIPpaBa M OCHOBHUX c1o0oxa, [IpoTokona 6poj 4 y3 KonBeHnujy 3a 3amtuty
JbYACKHX TIpaBa U OCHOBHUX cj0001a kojuM ce 06e30el)yjy u3BecHa mpasa u cinoboje Koju
HHUCY yKJbydeHH Yy KOHBEHIMjy U MPBU MPOTOKON y3 1Y, [IpoTokona 6poj 6 y3 KonseHuujy
3a 3ALITUTY JbYACKHX IIpaBa U OCHOBHHX ci0001a O yKHIamy CMpTHE KasHe, IIpoTokoia
0poj 7 y3 KoHBeHnujy 3a 3alITUTy JbYICKHX IpaBa U OCHOBHHX ciobona, [Iporokona 6poj
12 y3 KoHBeHnHjy 3a 3aITUTY JbYACKHX MpaBa U OCHOBHHX ciobona u [Iporokona O6poj y3
KoHBeHIIMjy 32 3aLITHTY JbYACKHX IIPaBa U OCHOBHUX CJI000/1a O YKHalky CMPTHE Ka3HE Y
cBUM OKONHOCTHMA, Cyorcoenu aucm Cpouje u Llpne cope-mehynapoonu yzosopu, 6p. 09/03,
5/05, 7/05- u Caysrcoenu enacnux PC-melynapoonu yeosopu, 6p. 12/10.

3 Vcras Penyonuke Cpbuje, Cryorcoenu enacnux PC, 6p. 98/2006.
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,,CBaKo MMa MPaBo Ha CyJCKY 3aIUTHTY ako My je noBpeleHo uinu yckpaheHo
HEKO JBYJICKO WJIM MambHHCKO IIPaBO 33jeMUYCHO YCTaBOM, Kao M MPaBO Ha
YKJIamambe MoCIennIa Koje ¢y oBpeoM HacTaine™ (wian 22. ctas 1. Ycrasa).

V Besu ca obaBe3oM puMeHe EBporicke KOHBEHIIN]E 3a 3aIUTUTY JbYICKUX
npasa 1 ciodona u3 1950. ronuue, Mopajy ce LeHUTH oapende wiaHa 194.
VYcraBa kojuma je nponucano cnenehe: ,,IIpaBau nopenak Pery6onuke Cpouje
je jemMHCTBEH. YCTaB je HajBUILM paBHU akT PenyOnuke Cpouje. CBH 3aK0HH
Y IpYyTH ONITH aKTH 1oHeTH y PerryOmui CpOuju Mopajy OMTH carmiacHu ca
YceraBom. [lorBphenn mehynapoaHu yrosopu u oniurenpuxsahena mpasuia
MelyHapoIHOT 1paBa jieo cy npasHor nopetka Pemyoinke Cpouje. [lorBphenn
MelyHapoJHU yroBOpH He cMejy OMTH Y CyIIPOTHOCTH ca YCTaBoM. 3aKOHHU U
JPYTH OMIUTH akTH JoHeTH Y PenryOmmim CpOuju He cMejy OMTH y CyIPOTHOCTH
ca noTBpheHnM MehyHapoIHUM yrOBOPUMA U OMIITENpHXBaheHUM ITpaBUINMa
MehyHaponHor nmpasa“. 3aTuM, ako MIPUXBATUMO J1a je MpaBo Ha cyhemwe y
pa3yMHOM POKY JBYZICKO IpaBoO, MOpa ce MPUMEHHUTH WwiaH 18. YcraBa Koju
HOCH HasuB ,,Hernocpeana mprumeHa 3ajeMYeHUX MpaBa‘™ U riacu: ,,Jbyncka u
MambUHCKA [TPaBa 33jeMueHa YCTaBOM HETIOCPEAHO CE IPUMEILY]y. YCTaBOM ce
jeMue, U Kao TakBa, HENOCPEIHO ce MPUMEHY]Y Jby/ICKa U MambUHCKA IpaBa
3ajeMyeHa onrenpuxsaheHnM npaBuiIMa Mel)y HapoHOT IIpaBa, IIOTBPIjeHUM
M€/IjyHapOJAHNUM YTOBOPUMA U 3aKOHMMA. 3aKOHOM CE MOXKE IPOITUCATH HAYMH
OCTBapHBab-a OBUX IIPaBa CaMo ako je TO YCTaBOM M3PHUYMUTO NpeaBUleHO nitn
aKO j€ TO HEOIXOJHO 32 OCTBAPEH-E MOjeAMHOT ITPpaBa 300T IeroBe IPUPOJIE, IPH
YeMy 3aKOH HH y KOM CIIy4ajy He CMe /1a yTHYE Ha CYLITHHY 33jeMUEHOT IIpaBa.
Onpende o JbyICKMM M MAaIbUHCKUM IIPaBUMa TyMade ce y KOPHCT yHarpehema
BPEIHOCTH JEMOKPATCKOI JIPYLITBa, carjiacHo BaxxehuMm MehyHaponHum
CTaHJapIuMa JbYACKUX U MambUHCKHUX IIPaBa, Ka0 M IPAKCH MehyHapOoIHUX
MHCTUTYLIMja KOj€ Ha/I3UPy HBHUXOBO CIIPOBONEH-E .

Bamr xao mTo je To M ciayyaj ca OCTaJMM JbYACKUM IpaBUMa Koje ce
jeMue ycTaBHUM HOpama, IIpaBo Ha cyleme y pa3yMHOM POKY HE MOXKE CaMO
oJ cebe 1a ce 0OCTBapy caMO Ha OCHOBY yCTaBHE HOPME U HEOIIXOHO je OMIIo
Jla ce 3aKOHOM IPOIHILE HAYKUH HETOBE 3aLITHTE.

2. 3aKkoH 0 3aLlITHTH NpaBa Ha cyheme y pa3syMHOM poOKy

3aKoH 0 3alTUTH MpaBa Ha cyheme y pa3yMHOM POKY je 00jaBJbeH
y “Cnyx0enom rmacauky PC”, 6p. 40/2015, a npumemyje ce ox 1. janyapa
2016. ropune. [Ipunukom 10OHOIIEHA TpeAIarady ¢y y 00pa3iokKeny HCTaKIH
Jla caMo MpaBo Ha cylheme y pazyMHOM POKy ocTaje Oe3 ejcTBa aKko ce He
rapaHTyje, He O)KMBOTBOPH, J1a CE TO [IPe CBEera YMHU TPOLECHUM 3aKOHUMA,
KOju Tpeda 1a CTUMYJIMIIY JeJIOTBOPaH U Op3 MOCTYNAaK, Kao U Aa €€ TO MOXKe
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noctuhu pacrepehemem HaANISKHOCTH CYA0Ba, Koje Tpeba 1a omoryhu na ce
CYJIOBH BHUIIIE IOCBeTe cyAehnM cTBapruMa (3aKOHHU KojuMa ce ypelyje jaBHO
OeNeKHULITBO, OCPEIOBALE Y PellaBamy CIIOPOBa UT/.) MK rnoBehameM
Opoja cynuja u cynujckux nomohnuka. Konauno, mpaBo Ha pasyMHo cyheme
Ka3yHu3upa ce U 3aKOHCKUM ofipendama Koje ce Hajla3e MUMO IPOLECHUX
3aKoHa (y 3aKOHHUMa KojuMa ce ypelyje monoxaj cyoBa u cynuja), aju cBe
venhe U y OCEOHUM 3aKOHHMa*.

[Ipenmer u cBpxa, NUTamE KO Cy UMAOLH [TpaBa Ha cyhermne y pasyMHOM
POKY, IpaBHA CPEACTBA KOjUMa c€ LITUTHU IPaBO Ha cyheme y pa3yMHOM POKY
¥ MEpHUJIa 3a OLICHY Tpajama cyhema y pa3yMHOM POKY, YHHE OCHOBHE ofpenode
3aKoHa 0 3alITUTH cyhema y pazyMHOM poky. OBuM 3akoHOM ypebyje ce
3aIITHUTA [IpaBa Ha Cyheme y pa3yMHOM POKY, a CBpXa 3aKOHa JeCTe 1a Py KH
CYJCKY 3aIlTUTY IpaBa Ha cyheme y pasyMHOM POKY U TUME IMpeaynpean
HacTajame MoBpeaa npasa Ha cyheme y pasyMHoM poky. Cyacka 3amrTura
IpaBa Ha Cyhembe Y pa3yMHOM POKY YKJbydyje H HCTpary Kojy y KpUBUYHOM
HOCTYIKY CIPOBOJM jaBHU Ty>xuuiall. [IpaBo Ha cyleme y pa3yMHOM pOKy UMa
CBaKa CTpaHKa y CYACKOM MOCTYIKY, LITO YKJby4Yj€ M U3BPIIHU MOCTYIIAK,
CBAaKHM YUYECHHUK IO 3aKOHY KOJUM ce ypehyje BaHIapHUYHHU MOCTYIAK, a
omTeheHn y KpUBUYHOM MOCTYIKY, IPUBAaTHH TY>KUJal U omteheHn Kao
TY KHJIAL] CaMO aKO CY UCTAKJIM MMOBHHCKO-ITPaBHH 3aXTEB. JABHU TYKHJIall
Kao CTpaHKa Yy KpUBUYHOM IOCTYNKY HEMa MpaBo Ha cyheme y pasyMHOM
POKY.

IIpaBHa cpeacTBa KojuMa ce IITUTH NPAaBO Ha cyheme y pasyMHOM
POKY Cy: IPUTOBOP pajau yOp3aBama MOCTYIIKa, Kanda 1 3aXTeB 3a IPaBUYHO
3aoBoJbebe. CTpaHka He Tuiaha CylICKy Takcy y MOCTyIIMMa y KojuMma ce
HITUTH IPaBO Ha cyleme y pa3yMHOM POKY, OHU Cy XUTHH M KUMajy IIPBEHCTBO
y omutyunBamy. [IpBa iBa mpaBHa cpe/cTBa - IPUTOBOP U Kayda’ - uMajy 3a
nuJb yOp3ame MoCTyIKa, MOJHOCE CE MPe OKOHYAMa MOCTYKa, IBbUXOBO je
JICjCTBO aKLEJIEPATOPHO, 10K je Tpehe mpaBHO CPEACTBO - 3aXTEB 32 IPABUYHO
3aJ10BOJbCHE®- KOMIIEH3aTOPHOT KapakTepa U JIejcTBa.

[Nocne npaBHOCHAKHOCTH PeLlea KOjJUM CY jOj YCBOjEHH IIPUTOBOP
unu xkanoda, rpahanun he crehu npaBo Ha Heky of npeaBul)eHUX BpCTa
MPaBUYHOT 33/10BOJbEH-a. BpcTe mpaBuyHOr 3a/10BOJbeHa Cy: 1) mpaBo Ha
UCIIaTy HOBYaHOT obOemTehema 32 HSMMOBHHCKY LITETY KOja je CTpPaHLH
n3a3BaHa MOBPEAOM IpaBa Ha cyheme y pa3yMHOM POKY; 2) mpaBO Ha
00jaBJpHBabE NMUCMEHE M3jaBe Jlp>KaBHOT MPaBOOpaHMIIAIITBA KOjOM Ce

4 Tlpensor u 0Opa3noxemne 3akoHa O 3aLITUTH IIPaBa Ha Cyheme y pasyMHOM POKY JOCTYITHO
Ha: https://paragraflex.rs/dnevne-vesti/070415/070415-vest3.html, 07.08.2020.

5 33CPP, un. 5-21.

6 33CPP, ui. 22-33.
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yTBphyje aa je crpanuu 6uio nospelheHo npaso Ha cyheme y pa3yMHOM POKY
u 3) mpaBo Ha 00jaBJbHBALE IIPECYIC KOjOM Cce YTBphyje aa je cTpaHu OUiio
nospeheno npaso Ha cyheme y pazymHoM poky. OnroBopHocT PemyOinke
CpOuje 3a HECMMOBHHCKY LITETY M3a3BaHy IOBPEIOM IIpaBa Ha cyheme y
Pa3syMHOM POKY je 00jeKTHBHa, a IIPH 0JJIy Y Bakby O IPAaBUYHOM 3a/I0BOJHCHY,
[IpaBoOpaHHUIAIITBO U CYIOBH BE3aHU Cy pelICHhUMa MPEICeIHNKA CyJ0Ba
KOjuMa je yTBpheHa noBpea rmpasa CTpaHke Ha cyheme y pa3syMHOM POKY

VY norneny BucHHE HOBYaHOT oOemteherma, oapenoom ui. 30. cT. 1
IPOIMHKCAHO je J1a ce HoBYaHO obemreheme npusHaje y Bucunu o 300 eBpa 110
3.000 eBpa y tuHApCKOj MPOTUBBPEIHOCTH Ha JaH UCILJIATE IPEMa CPEAHEM
kypcy Haponne 6anke CpOuje no nmpeamery.

3. Mepu.ia 3a oueHy Tpajama cylema y pasyMHOM pPoOKy

Mepuna 3a olleHy Tpajama cyhema y pa3yMHOM POKY MpPOIMHCaHa
cy oapendoom uiana 4. 3aKoHa O 3aLITHTH NpaBa Ha Cyheme y pasyMHOM
POKy Koja rnacu: ,,Ilpu onnmyunBamy 0 IpaBHUM CpEICTBUMA KOjUMa ce
LITUTH IPaBO Ha Cyheme y pa3yMHOM POKY yBa)kaBajy c€ CBE OKOJIHOCTH
npeaMeTa cyhema, Ipe cBera CI0KeHOCT YHIEHUYHHUX U IPAaBHUX MUTamba,
LEJIOKYTIHO TPajare MOCTYIKA U MOCTYIAabe Cy/1a, jaBHOT TYKHJIALITBA MIIH
JIpYTOr Ip>KaBHOI OpraHa, Ipupoja 1 BpcTa nmpeaMera cyhema uim ucrpare,
3Ha4aj mpeameTa cyhema WM ucTpare o CTpaHKy, MOHAIIAKE CTpaHaKa
TOKOM IIOCTYIIKa, IMOCEOHO MOLITOBamk-E MPOIECHUX NpaBa U obaBesa,
3aTUM TOUITOBAKE PEAOCIEa pellaBama peIMeTa U 3aKOHCKH POKOBH 3a
3aKa3MBambE POUMILTA U [NIABHOT NPETpeca U U3paay oJiayKa‘.

Kaxko je HaBaeHo y oOpasioxkemy mpenjarada, MEpuia 3a OLCHY
Tpajama cyhema y pa3yMHOM POKY, cajipskaHa y HaBeIeHUM ofipedama diiaHa
4. 3akoHa 0 3alUTHUTHU IIpaBa Ha Cyheme y pa3yMHOM POKY, Ipey3eTa Cy U3
npakce EBporckor cyza 3a JbyicKa Ipasa, pe cBera u3 ciryuaja @puaienuep
npotus Opanirycke (ctas 43. npecyze). Mepuia HUCY TakcaTUBHO HaOpojaHa,
OJHOCHO H-MXOBA JINCTA HUjE 3aTBOPEHA M CY/l, 3aBUCHO Ol HETIOHOBJBHBHX
OKOJIHOCTH KOHKPETHE IIPaBHE CTBAapH, pelaBa 0 TOME J1a JIM je ToBpeheHo
npaBo Ha cyheme y pa3yMHOM POKY.

PasymMHU pOK je mpaBHHM CTaHIapl, LITO 3HA4YM Ja IojaM HyIH
pasIuuMuTa TyMadema, ajid je y CBOjOj CYLITHHH CBaKako oxpenus. [IpaBue
CTaHAapAe KOPUCTHMO Y CIIydajeBUMa KaJia je TeLIKO MPELU3HO Te(UHNUCATH
nojam, Beh ce OH TymMa4yu y OTHOCY Ha J1aTe€ OKOJIHOCTH.

[IpaBunHa nmpuMeHa MpaBHOT CTaHAapHAa cyhema y pazyMHOM POKY
nozipazyMeBa yTBpheme CKyIa YHEHHUIIA Kao IITO Cy CJI0KEHOCT MPeIMeTa,
MOHAIIAHka MOAHOCHUIIA 3aXTeBa M IPYTUX IPKaBHUX OpraHa, 3Ha4aj npeaMera

107



Becna bunbuja, 3nauaj npedmema cylheroa 3a cmpaHKy Kao mepuio 3da
oyerny mpajarba cyheroa y pazymuom poxy, cmp. 103-118, XX1V (2/2020)

cnopa, Mel)y KojuMa YMH-EHUIA KOJIMKO JyTO TPaje CYACKH MOCTYIAK, je
HOKa3aTeJb J1a Tpeda UCIIUTATH CBE OKOJHOCTH ciydaja.’

[Ipema Tome, Kaga ce yTBpAM Jla CYICKHM IMOCTyHaK Tpaje Iy>Ku
BPEMEHCKH IIEPUO, TPUCTYTIA ce yTBpHHUBamY U APYyTHX YH-ECHHUIIA KOje Ce
THUYY CJIOKCHOCTH IPEAMETA, IOHAIAE TIOJHOCHOLIA 3aXTeBa U IP>KaBHUX
opraHa MTA. Kako Ou ce yTBPIUIIO YHjOM KPHUBHLIOM CE€ HEPa3yMHO JIyTO CYAH
U Ja JI1 je IOAHOCHOILLY 3aXTeBa IMOBpeleHo MpaBo Ha cyheme y pasyMHOM
POKY.

PasymHu poOK je OHAj BPEMEHCKH MEPUOA KOjU j€ ONTHMAaIHO
notpedaH J1a ce OTKIIOHH IPaBHA HEM3BECHOCT O IIOCTOjaby HEKOT IIpaBa UilH
o0aBe3se, OIHOCHO J1a Ce OTKJIOHU CyMEba O OCHOBAHOCTH ONTYXOe MPOTUB
Hekor nuna. [IpaBHa curypHOCT je UMIepaTuB KOju 3axTeBa Ja cyhema He
Tpajy oy’Ke HEro WITO jeé ONTUMAaJIHO NOTPeOHO, yIPaBo paau OTKIambamba
OBE [IPaBHE HEM3BECHOCTH®.

IIpema TOMe, MepuIIa Koja Cy HaBeJIeHa Y 3aKOHY MOPajy Jia ce IIPUMEHE,
a MpuMeHa ApyTrux Moryhux Mepuiia, Koja HUCY caapKaHa y 3aKOHY, 3aBUCH
O]l NpUJIMKAa KOHKPETHE IpaBHE CTBapu. YBEK C€ yBa)KkaBajy IMOceOHe
(KOHKpEeTHE) OKOJTHOCTH IpeameTa cylhema (IpaBHE CTBapH) O KOME je peu.
[IpakTu4HO, OBa MepuJa 3a OLIEHY Tpajama cyhema y pa3yMHOM POKY 1y KHH
Cy Jla IpUMEHE MIPEICEIHHUIIM CY10Ba Ka/ia O[Ty Y]y IO IOAHETUM [TPaBHUM
CpeICTBHMA 32 3aIUTUTY IIpaBa Ha Cyheme y pa3yMHOM POKY.

3.1. Knacugukayuja mepuna

Wako nucra Mepuiia 3a olieHy Tpajama cyhema y pa3yMHOM POKY
HHje 3aTBOPEHAa M MAKO CE€ TOM OTBOPEHOM (OopMyaiujoM MoapKaBa
MpHMEHa Jpyrux Moryhux Mepuia, Koja HUCY CaapKaHa y 3aKOHY, MEepHJIa
Ce MOT'y I'pyIIHCaTH paju Jiakiie u epukacHuje npumeHe. OiekcnOMIHOCT
3aKOHa OrJjIefla Cy YHECHHUIIU Ja Ce Y3 IPUMEHY Je(pUHUCAHUX MEPUIIa MOTY
MPUMEHUTH U OHA MepuJja Koja ce ,,jaBe” y CnerupuIHOCTH KOHKPETHE
MpaBHE CTBAapH, Ik C€ CBa OHA MOTY IPyIUCATH y oApeleHe LesnHe.

VY ayroroaumimoj nmpakcu EBporickor cyza 3a Jbyjicka mpasa yTBpheHH
Cy KpUTEpPHUjyMH 3a OLIEHY Jia JIH Cy CYJCKH POKOBH pa3yMHH, a TO cy: 1.
CJIOKEHOCT MTpeMeTa, 2. MOHAIIAHKE TIOTHOCHOIIA TPENICTaBKe, 3. IOHAIIAkE

7 Cenrenna u3 pemera BpxoBHor kacanmonor cyaa Px r 141/2014 ox 05.11.2014.ronune
yTBpheHa Ha ceqauin Ofespera 3a 3alITUTY NpaBa Ha cyheme y pasymMHOM poky 19.03.2015.
TO/INHE

8 K. Mamnojnosuh-Anapuh, Jb. Munytunosuh, C. Aunpejesuh, B. Poguh, M. Kpmnkamna, M.
bajuh, Kpumepujymu 3a oyeny nogpede npasa na cyherwe y pasymuom poxy, 2018, beorpan,
Caget EBpomne-xannenapuja y beorpany, ctp. 9.
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HaJUISKHUX OpraHa, 4. 3Ha4aj criopa 3a MoJHOCHoLa npeacTaBke’. Moxemo
MPUMETUTHU 2 HABEACHO] JIUCTU KPUTEPHUjyMa, 3aKOH O 3aIUTUTH IpaBa
Ha cyhewe y pazymHOM poky Penybnuke CpOuje, nomaje momrToBame
penociena y peranamwy IpeIMeTa i 3aKOHCKE POKOBE 32 3aKa31BabE POUUILTA
Y TJIaBHOT IIpeTpeca, Kao U 3a M3pajy OIJIyKa, IITO MOXKE Ja Ce MOABEIC Y
rpyny HOHAIIakhEe HAJJIKHUX OpraHa, JOK MOIITOBaE IPOLECHUX IIPaBa 1
o0aBe3a, MOXKE J1a ce OJJHOCH U Ha MOHAIIAKkE HAJICKHOI OpraHa, ajld ¥ Ha
MOHAIIAKE [TOJHOCHOIIA IIPABHOT JIeKa.

CIoKeHOCT IpeaMeTa THYE C€ HEeroBe YNHCHUYHE U/UIIU MPaBHE
CJIOKeHOCTH. Ha UnieHNYHY CIIOKEHOCT Cilydaja yKas3yje MHOTO YHHUJIaNa:
BEJIMKHU OpOj ONTYKOM MIIM 3aXTEBa O KojuMa Tpeda ouIyduTH, notpeda 3a
oxpehuBameM NPUBPEMEHUX Mepa, OOMMHOCTHU JIOKAa3HOI Marepujaja u
TelKoha y 10Ka3uBamy, BEIMKH OpPOj OKPUBJEEHUX Y KPUBUYHOM MOCTYTIKY,
OZHOCHO CTpaHaka y IpyTUM CyJCKMM HOCTYIIMMa, TOTpeda 3a cacuyambeM
Beher Opoja cBenoka, morpeda 3a MoCcTynameM 10 3aMOJIHULIAMA Y 3eMJbU
1 MHOCTPAHCTBY, IOTpeda 3a 00aBIbambeM jJEeIHOT MJIM BUILIE Pa3IMUYUTHX
BELITAaUCHa padd YTBp)UBama IPABHO PEJICBAHTHUX YWIbCHUIA, TE
CJIO)KEHOCT THX BEIITaueHa, MoTpeda 3a KOpuIIhemeM CyACKUX TyMaua,
Te npeBolemeM TokyMeHarta u Ap. [IpaBHa cloKeHOCT mpeaMeTa OCTOjU Y
Clly4ajy IpOMEHE 3aKOHa, lerOBUX YECTHX U3MEHA U JI0IyHa, CyKo0a 3aKoHa,
MPUMEHE HEJaCHUX 3aKOHA M IOCTOjama MPaBHUX MPa3sHUHA, TyMaucmha
Mel)yHaponHUXYTOBOpa, Y Cly4ajy CyKoOa HalJIe)KHOCTH U TCIL.

Moxemo pehu 51a CI0KEHOCT YMIBEHUYHUX U IPaBHUX NUTAbA
MPEICTBIbAa MEPUJIO 32 OLICHY Tpajama cyhema y pa3yMHOM pOKY 00jeKTUBHE
MpUPOAE, MOHAIIAkEe MOAHOCHOLIA TPEICTABKE U IMOHAIIAKE HAIJICKHUX
opraHa yKkJby4yje 1 cy0jeKTUBHH MOMEHAT, JOK j€ 3Hauaj Criopa 3a MOJHOCHOLA
IpeCcTaBKe Ka0 MEPUJIO 32 OLICHY Tpajarba TEUIKO 00jeKTHBHO MPOLICHHUTH.

3.2. IIpuopumemnu npeomemu

To cy mpeameTn y KojuMa ce 3axTeBa O HAJJIKHOT opraHa/cynia
Jla TIOCTyIa ca TOCeOHOM HJIM HAPOYUTOM IMaKEOM, OJTHOCHO Ja XHTHH]E
oIy uyje.

Kpo3 npaxcy EBpornckor cyza 3a jby/icKa IIpaBa, pa3BHjeHHU Cy IIOCEOHH
KPUTEPUjyMH XMUTHOCTH y MOCTYTamy 3a oapelene Bpcte mpeameta. Ty cy

9 V momieny KpuTepHjyMa 3a OLEHY AYKHHE Tpajama CyACKOT MOCTyIKa, KopuirheHa je
aHAJIM3a CYJCKUX POKOBa Y JprkaBaMa uianunaMa Casera EBporie Ha OCHOBY Cy/ICKe Ipakce
ECJBII ca cramem Ha man 31.07.2011. rogune, kojy je m3pamuna EBporicka xomuchja 3a
epukacroct npasocyha (CEPEJ), a koja je ycBojena va XX Ilnenapnoj cen uuuu CEPEJ-ay
Crpas0ypy. [ 1aBHM M3BOp Ha OCHOBY KOTa je U3BEITa] ypahen Ouna je 6aza CyICKHX OTyKa
HUDOC. Haseneno npema: ibid, ctp. 37.
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HApOYMTO: PAJHU CIOPOBHU (0TKa3, IPECTaHAK PagHOI OJHOCA U3 APYTHUX
pasiiora, UCIUIaTa 3apajie) U CIIOPOBH Y BE3H Ca OCTBAPHBAIEM IIpaBa Ha
MIEH3M]y WM MHBAIMAHUHY; MNOPOAUYHU CHOPOBU (IIOPOAMYHH >KHBOT,
OJIHOCH POAMTEJba M JIele); MOCTYIUM paiud HaKHAJAE IITETE 3a KPTBE
Hecpeha (caoOpahajue Hesrome, Apyre Hecpehe); mpeaMeTH KOju ce OHOCE
Ha KPUBUYHE NOCTYTIKE /WK TULAay NPUTBOPY; IPEIAMETH KOjU CE OTHOCE
Ha TMOJIMLHJCKO HACUJIBE; MPEIMETH KOjU Cy XUTHHU 300T JIMYHOI CBOjCTBA
nogHocuorna'’.

CnnuHy KiacuUKalujy uMajy U ApyTH aHAJIUTHYAPH PEJICBaHTE
oapende ui. 6 ct. 1 EBporicke KOHBEHLIM]E 3a 3aIUTUTY JbYJICKUX IpaBa U
cnobona u3 1950. ronuue yxasyjyhu Ha o6aBe3y opraHa ja ca 1oceOHOM HIIH
HapOYMTOM NaKKOM IocTyna y cieaehum obnactuma: -I'pahancku craryc
1 crocoOHOCT (MoceOHO Kaja yTUUY Ha y>KMBambe IpaBa Ha MOLITOBAE
NopoAnYHOT XKUBOTa); ~KpTBe caobpahajuux Hecpeha (y morneny mrere) u
KPTBE HacuJba (y HOTIely KpUBUUHOT TOerba); - Ipodecnonante akTuBHOCTH
nojeguHana (HapoIuTo Kaja cy yrposkeHe 300T TyKOH 3a BEJIMKE H3HOCE UIIH
300r criopa y Be3H ca paaHUM OJHOCOM) M COLMjaiHa UTama; -~ ONTyKeHH
KOjU ce HaJla3e y IpuTBopY; -pyru nomenu (Mehy Kojuma cy HIIp. CIIOPOBH
KOju ce ogHoce Ha Bpahame macolia; HOCTYIaK y BE3H ca WHCTAJINPambEM
TenedoHCKe IMHUje y CTaHy CTapHjer Juua ca nHeanuauteToMm). Kox ose
kyacudukanuje, GoaaTHO Cy U3/1BOjEHE ABE 00JACTH Y KOjUMa je HEOIXOAHA
M3y3€THA NaXkKka U TO POAMTEIbH NoroeHn oOpa3oBHUM Mepama Koje je
OJPEaHO CyIl U OIpaHUYaBambEM POJUTEIHCKOT IpaBa (300T MOTEHIIM]aTHO
030MJBHMX U HEMIOBPATHHUX MOCICANLIA IO OAHOC U3Mel)y poauTesba 1 IeTeTa)
U JIpyTo, y cy4ajy JIMLA 3a Koja ce MpeTnocTasiba aa he kpahe xuBetu jep
Ooutyjy on HeusieunBux donectu.!!

4. 3nayaj npeamera cyhema ujm ucrpare no CTpaHky

CBpxa pa3yMHOr poka je aa o0e30enu aa he HECUTYPHOCT y K0joj ce
CTpaHKa Hajla3| y IMOrjeqy CBOI rpaaHCKOMPABHOT MOJIOXkKaja Ui 300T
MOAHETE KPUBUYHE ONTYK0e, ONTH OKOHYAaHA y Pa3yMHOM POKY M IyTeM
CyJICKe OJJIyKe, IITO je Y MHTepecy JHla O KOME je ped, Kao U UHTepecy
MpaBHE CUTYyPHOCTH.

OmurTa je oLeHa Aa KpUBHYHU MOCTY MM Tpeda 1a ce 0BHjajy Opike of
rpahanckux napauna. OBo ja pa3yMJbHBO aKo LEHUMO Ja cyheme y pasyMHOM

10 ibid, cTp. 25.

11 1. Roagna, Pravo na sudenje u razumnom roku, Prirucnika za primjenu clana 6 (1)
Evrospke konvencije o ljudskim pravima, 2018, Savjet Evrope, F - 67075 Strazbur Cedex,
ctp. 38-39.
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POKY y KPUBHYHOM IOCTYIIKY MMa 3a LHUJb Jla ce n30erHe curyanuja aa
HEKO OKPHUBJHEHO JIMLIE OCTaHe MPEAYT0 Y HEM3BECHOCTH O CBOjOj CY/I0HHH,
MOCeOHO aKo ce Hajla3u Y IPUTBOPY.

MebhyTum, mopen oBe ,,l1onpasyMeBaHe XUTHOCTH, MOXE CE U Y
rpahaHCKMM CTBapuMa 3axXTeBaTH IOCEOHa EKCIEAUTUBHOCT 300T BEJIUKE
BaYXHOCTH IPEIMETa 3a CTPaHKY, OMJIO /1a Cy Y MUTAy OPEAMETH KOjH CY
3aKOHOM ofpel)eHr Kao XUTHHU WM HApPOUYUTO XUTHHU, OWJIM J1a Cy MUTamby
MpeIMETH KOjU TOM O3HAKOM HHCY CHAOJEBEHHM, ajll CTPaHKa yKasyje Ha
noce0aH WM HApOYHUT 3HA4aj KOjU peaMeT cyhema nma 3a mwy.

[IpeaMeT Ha YKjy BasKHOCT CTPaHKa yKa3yje, MOKe OUTH MaTepujaiHe
IPUPOE, AJIH IPUPOJA TOT IIPpeIMETa MOKe OUTH 1 HeMaTepHjaiHa. 3a camy
CTPaHKY OBO je HajBa)KHHUj€ M HEPETKO jeJUHO MEPHJIO 3a OLEHY /1 JIH jeTHO
cyheme Tpaje HepasymHO ayro. I[IpakTuuHo, pa3no3u 300r KOjUX cMarpa
Ja npeaMet cyhema Mo iy 3axXTeBa XUTHOCT y OJUTy4YUBamy MOTY OUTH
Hajpa3IUYUTHjer KapaKTepa U CTpaHKa ce y CBOjOj MPEACTaBLU/IPUTOBOPY/
’as0u roToBo 0e3 M3y3eTKa N03MBa Ha 3Hauaj npenMeta cyhema 1o mwy.

OBze je y CyIITHHHU ped O TOME IlITa CTPaHKa MOXeE Jla Jo0Hje WIIn
U3ryor y KOHKPETHOM CIydajy, KOJHMKO je 3a CTpaHKy BaKHO Ja, ILITO je
Moryhe npe, mpecTane HEM3BECHOCT CTPAHKE O HCXOAY ITOCTYIIKA 110 OJJHETO]
TyxO0H. 3a pa3iauKy o] YHHCHUYHE U/HIIM MPaBHE CIOXKEHOCTHU MpeIMeTa,
KOja ce 00jeKTHBHO MOXKE carjelaTH yTBphuBame nocrojama oapehennx
yuHUIana (BeIMKH OpOj OKPUBJBEHUX Y KPUBUYHOM IOCTYIKY, OZHOCHO
CTpaHakKa y IPYyTUM CyJICKUM IOCTYILHMA, ToTpeda 3a caciymameM Beher
Opoja cBemoka, morpeda 3a 00aBJbambEM jEAHOT WM BHUILIE PA3IMUYUTHX
BEIITa4YCHa, TOTpeda 3a MPEeBOINOLMMA U TYMaulMa...), & 3aTUM U OLCHUTH,
3Ha4aj npeaMeTa cyhema 3aXTeBa NakJbUBY OLICHY J1a JIM 38 CTPaHKY HacTaje
HEHAJIOKHAMBA IITETa, KOje MOCIEANLE y>)KHHA MOCTYIIKa MOKE UMaTH
Y ITa JOHOLICHEM OJyKe IO TY>XOHM CTpaHKa no0Hja Wi ryou, 1a u u3
HCHUX HABOJIA WIIM NPUIJIOKEHUX JI0Ka3a CIIeH J1a je IPEAMET TaKBe IPUPOJIE,
OJHOCHO J1a 300T 3Hauaja KOju MMa 3a by, CpaHKa OllpaBJaHo 3axTeBa Opxe
OJUTYYUBAKE 0]l YOOHYajeHOT.

Moxe ce 3akJbyYUTH J1a je 3Hayaj npeaMeTa cyhema uim ucrpare
[0 CTPAaHKY BPJIO BaXKHO MEPHJIO 3a OLIEHY Tpajama cyhema y pazymMHOM
POKY M CacBUM j€ MPUPOIHO IITO CE CTPaHKa Ha TO MEPHJIO yBEK MO3HBA,
HApOYMTO OH/A KaJia ce 300T Ipasa Koje joj je yrposkeHo Halje y HeKoj BpcTH
er3UCTEHIMjaJIHE HYKHOCTH.
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4.1. Ilpasa u3 paonoz oonoca

Hako y moctynuuma y napHaLama U3 paJHux OJHOCA, a HAPOYUTO
MPUIMKOM oapehuBama poKOBa W POUMIITA, Cy/ IMOCEOHO BOAU padyHa
0 MOTpedH XUTHOI pellaBama PaJHUX CIIOPOBA, OHMU TPajy FOAWHAMA U
300r TOra HEpEeTKO 3aBplIaBajy npea EBporckuM cynoM 3a JbyacKa mpasa.
CkpahuBame poKoBa, 3a0LITPaBa-E MPOLECHE TUCIHUILINHE, TE Cy30Hjame
3JI0yTIOTpede MPOIECHUX MpaBa U APYTHd BUIOBH MPOIECHUX Mepa Koje
JIEJIOTBOPHO yOp3aBajy MOCTyIaK MPOMHCAaHU Cy oapeadama Kako 3aKoHa
0 MapHUYHOM IOCTYIKY, TaKO U ofapeadaMa 3akoHa 0 pagy, Ka0 MaTUYHOT
3aKoHa y 00JacTH pajia, Te moceOHUM 3aKOHUMA, lex specialis, uuje onpenoe
pEryJIHIy HeKy MoceOHy pagHO-TpaBHY 001acT.

IIpema cranoBuIITY EBpoOrcKor cyza 3a Jby/cka pasa, oceOHa NaKmba
je morpebHa y pagHuM criopouma. [Ipotus CpOuje je JOHETO HEKOIUKO
npecyAa y KOjuMa je OLICHEHO Ja Cy PaJHU CIIOPOBH Tpajalii MpeTepaHo
nyro.

Pa3ymubuBo je ctora 1a cy ce jomahut cyJ10BH y 0Baj 00J1aCTH IOBEJH 32
MPAKCOM KOjy je Taj CyJl yCTAaHOBHO U IPpUXBaTHIIH je. Hanme, y KoHKpeTHOM
IpeaMETY IIOBOJIOM ITPpaBa U3 pajHor ofHoca EBporicku cy 3a Jbyacka npaBa
je Hamao Ja MOCTyNaK HUje BOeH y pasyMHOM pOKY, MoceOHO nMajyhu y
BUJlY J1a je HAacTaBakK NMpodecruoHaIHe Kapujepe MoJHOCHONA 3aBUCHO O]
KOHKpeTHOT moctynka't. Ha apyroj crpanu je mpectaHak pajHOT OJHOCA.
Hauwme, Taj cyn je y KOHKPETHOM Ciy4ajy OLIEHHO Ja je moceOHa Op3nHa
notpebHa y IpeaAMeTHMa y KojuMa je MOAHOCHJIAL MOKPEHYO MOCTYIaK 3a
OLICHY 3aKOHUTOCTH OTKa3a. CyJl Hariamasa aa 3alociIeHu KOju cMaTpa Jia je
HE3aKOHUTO JOOMO OTKAa3 MMa BayKaH JIMYHU MHTEPEC Ja 1001je Op30 CyACKy
OJITyKY O 3aKOHUTOCTH Te Mepe. KoHkpeTaHn moctynak OHMO je CIIOKEH y
oapeheHoj Mepu, oapa3yMeBao je HHTEPaKIH]jy u3Melhy yrmpaBHOT H CyICKOT
MOCTYIIKA y BE3H Ca OTHYIITAlkEM JIMLA ca HHBAIUIUTEeTOM U Behu Opoj

12 O BaxkeheM HOpPMATHBHOM OKBUpY IOJOAOM IPONHCAHUX DPOKOBA y MapHHULAMA H3
panHuX omHOCA BUAETH Bule: B. bunbuja, [Ipaso na cyhere y pazymuom poky u nocmynax y
napuuyama uz paonux ootoca, llpaso u npuspena, 6p. 4-6/2016, ctp. 704-717.

13 Ilpecyna ECJBIT y mpeamery Mukyspanar, Mamumuh un Cacdap nporus Cpouje
01 09.10.2007. ronune, 6p. npeactaske 41513/05, nocTymHO y CiIy’kOEHOM PEBOY
Ha CPIICKM je3WK Ha cajTy 3actymHuka Bmage Cpouje mpen ECJBII, http://www.
zastupnik.gov.rs/images/mikuljanac_p 41513-05 ser.pdf), maBemeno mnpema: K.
Manojnosuh-Annpuh, Jb. Munyturosuh, C. Auapejesuh, B. Ponuh, M. Kpmmikara,
M. Bajuh, op. cit. cTp. 25.

14 Cras 14 mpecyzne on 26. 09.2000. roqune y npeamety Garcia v. France, Op. peacTaBke
41001-98.
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pa3nuuuTUX Pasza nocTynka; MehyTum, octaje YMHEHNULA 1A TIEPUOA Of ICBET
roguHa 0e3 MpaBOCHaXKHE OJUTYKe MPEeBa3ua3u pa3yMHHU pokK.'

[Ipema Tome, umajyhu y Buny 11a je y mpeamMeTrnMa U3 pagHor oHoca y
¢dokycy 3Hauaj npeamera cyhema 3a CTpaHKy, Kao jeHO Ol MepuJia 3a OLEeHY
Tpajama CyACKOT MOCTYIIKa, XUTHOCT y MOCTYIamy 3aXTEBajy IpeIMeTH
CTaTyCHE PUPOJIE, Kao LITO Cy 3aCHUBAE MIIM IIPECTaHAK PaJHOT OJHOCA,
OITyYMBabE O [IOCTOjalby YCIIOBA 32 HACTABAK MPO(ecHoHaIHe KapHjepe U TCIL.
Tako je BpxoBHM KacallMOHU CyJl Y KOHKPETHOM PEAMETY Y IPaBHOj CTBAPH
U3 PaJHOT OJHOCA OLICHUO je YIIPaBHU Cy[ IPAaBUIHO HAIIAO /1a JOHOLICHE
OJUTyKE Y YIIPaBHOM CHOpPY HE MpeICTaBiba MUTAbE 0] Er3UCTCHIUjaTHOT
3Ha4aja 3a MOAHOCHOLA IPUTOBOPA, HAKO CE Pajy MOHABJbAY MOCTYIKA
U3 pajHor ogHOoca, Oynyhu na je mpenMer oJryunBame pacnopehuBame
npezuiarada Ha oapel)eHo paJHO MecTo Ha KOMe Ipejiarad pajgy i OcTBapyje
3apany, a He 3aCHUBAmbE WM IPECTaHaK PaJHOI OJHOCA KOjU O 3aXTeBaJn
XUTHOCT y MOCTymNamy'®. 3aTuM, Kaja je mpeaMeT OMIy4YuBama 10JaTaKk
Ha 3apajay, He MOXE C€ 3aKJbYUWTH Ja je y MOorjeny 3Hadaja KOHKPETHU
YIpaBHU CHOP M3jaHAueH ca MOCTYHKOM y KOME C€ HIp. OMIyuyje O
3aXTeBY 3a UCILIATY 3apajie Koja Huje y moTnyHoctH ucmiahena. [lonazehn
O]l CTENEeHa er3UCTCHIMjaJIHOT 3HaYaja MpeaMeTa Cropa 3a MOJHOCHOIIE,
HErOBE XUTHOCTH, y>KHHE TPpajama IOCTyKa y LEJIINHH, a UMajyhn y BUaY
Jla cy YIIpaBHU IIOCTYHaK M YIPaBHU CIIOP 00€JIeKHIIe aKTUBHOCTH YIIPABHUX
OpraHa u cyJia Ha KOHaYHOM M IIPaBHOCHA)KHOM pelllaBamby YIIpaBHE CTBAPH,
BpxoBHHM KacaMOHU CyA je Hallao Ja 3a caja Huje noBpeheHo npaBo Ha
cybheme y pa3yMHOM POKY U 1a HEMa pasJjiora 3a Hajlarambe Mepa 3a yop3aBambe
nocrynka.”’

[loctynajyhu nmo npurosopy paau yop3aBama MOCTYIIKa Y KOME je
nogHocual, u3Melhy ocTajor HaBeo Ja O MOAHOLICHA TYyKOe 10 JaHa
MOJIHOILICHa IPUTOBOPa paan yOpas3aBama IOCTYIKa O Ty KO HUje O[Ty YeHO,
a J1a je y MUTamy PaJHH CIOp KOjU CHaja y CIIOPOBE KOjU CY MPHUOPUTETHH
3a OIUTy4MBam-€, IPU YeMy OH HHje JOINPHUHEO OAYTOBJIAYCHY MOCTYIKa,
VYipaBHH cy[ je OUeHHO Ja CyOjeKTMBHH 3Ha4yaj KOjU MPEAMET MOCTYIIKa
MMa 3a MOJHOCHOLIE HE 3HAUM Ja C€ W, MPeMa KPUTEPHjyMUMa XUTHOCTH
Koju cy usrpalenn kpo3 npakcy EBporickor cyna 3a JjpyJcKa Ipasa, pagu o
MPHOPUTETHOM NpenmMeTy. Hamme, oHoIIeHe OAJIyKe Y YIIPaBHOM CIOPY
HUje OJ] er3UCTEHIIMjaTHOT 3Hayaja 3a MOIHOCHOLA, HaKO je y TUTamy PajHu
ofHoc, Oyayhu a je mpeaMeT criopa OLeHhUBakE pajia IOJHOCHOLA 3aXTeBa Ha

15 CraB 72 npecyne on28.06.1990. ronune y npenmery Obermeier v. Austria, 6p. IpeacTaBKe
11761/85.

16 Px1y 156/2018 0ox 07.05.2019. rogune.

17 Px1y 65/2017 ox 09.10.2017. rogune.
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PagHOM MECTY Ha KOME TIOJJHOCHIIALI paJid ¥ OCTBapyje 3apany, a He 3aCHUBAE
WM [IPECTaHaK PaJHOT OIHOCA KOju OM 3aXTeBaJIM XUTHOCT y MOCTymamy'®.
Takole, mocrynajyhu nmo npuroBopy paau yop3aBama IIOCTYIIKa Y KOME je
MOAHOCHIIAL], M3Mel)y ocTaior HaBeo J1a ce paJHOM CIIOPY KOjH Ce PeliaBa Mo
XUTHOM TIOCTYIIKY U JIa CTpaHKa CBOjUM padbaMa HUje JONpPHHEIa HaCTaloj
cuTyauuju, Beh Ja nMa orpaBaaHu HHTEpeC 3a ePUKACHO OJIBUjabe MOCTYIIKA,
jep mzapskaBa OpadHor Apyra u Khepky cTyIeHTa, a Bo))ermbe OBaKO Tyror
MOCTYTIKA jy je MAaTepHjaIHO YTPO3UIIO, YIIPABHH CY[ je HAIIao /1 je IIUTOBOP
HeocHoBaH. M3Mely ocrtasor u ca pasiiora LITO, HAKO je y NMUTalky pajHu
OIHOC, IOHOLIEH-E OJUTYKE Y OBOM YIIPABHOM CIIOPY HHj€ O[] er3UCTCHLUjaTHOT
3HaYaja 3a mogHocuona, Oyayhu aa je mpeaMeT crnopa npeMelTame y Ipyry
KaHLeJIapujy, IITO 3HAYH Jia MOJHOCHIIAL ¥ 1aJbe PaJiy U OCTBapyje 3apamy, a
y TpyIy IpexMeTa off er3UCTEHINjaIHOT 3Hauaja 3a CTPaHKy y 00J1acTH pagHuX
CIIOPOBA CI1/1a]y CIOPOBH MTOBOJIOM 3aCHHBAHA MIIN IIPECTaHKa PAJHOT OAHOCA.
[Ipema ToMe, yKyITHO Tpajare YIPaBHOT MIOCTYIIKA M YIIPABHOT CIIOPa 3a cajia
HE OnpaBiaBa MoTpedy Hajarama MPUOPUTETHOT pellaBama npeaMera, 0e3
003upa WITO NOIHOCHJIALl, TPEMa HaBOAMMa IIPUT0BOPA, U3/ApKaBa OpadHor
apyra u Khepky cTylieHTa, a Tpajame MOCTYIKa IMOAHOCHOLA MaTepHjaIHO
yrpoxasa. [logHocunaln y nocTyIKy 3allTUTE IIpaBa Ha Cyleme y pa3yMHOM
POKY HHUje MPY>XHO JI0Ka3 O TOME Ja je MHUTame MpeMelaraja y Apyry
KaHIIeJIapH]jy TaKBe MPUPOJIE J1a 3aXTeBa OpiKe MOCTyIame o1 yoouyajeHor."”

4.2. Ilpasa u3 neH3uujckoz u UHEANUOCKOZ OCUZYDAILA

Ha mpaBa u3 pagHOr ofHOCa Ce MPHUPOIHO HAJOBE3yjy MpaBa U3
NEH3UjCKOT ¥ MHBAJIMJICKOT OCUTYpamba. CIeICTBEHO TOME, 3Hauaj MpeaMeTa
MOBOJIOM IpaBa M3 MEH3HMjCKOT U MHBAJIUICKOT OCHTypara 3a CTPaHKY je
jemHaKO BEJTMKHU Kao KOJ peMeTa MOBOM IpaBa U3 paJHOT OJHOCA.

[MocnenuuHy MOBE3aHOCT OBUX CIIOPOBA MW TO Ja TMOCEOHY
SKCIICIUTUBHOCT y TOCTYTaky 3aXTeBajy U CIOPOBH KOjH CE€ OIHOCE Ha
NeH3uje yTBpaAuo je U EBporicku cyn 3a Jby/cka npaBa. Tako, y mpeaMeTy
Boprece nporus Uranuje, Taj cyn Harnamasa Ja je moceOHa MapJbUBOCT
notrpedHa y paJlHUM CIIOPOBUMA, IITO YKJbY4yje U CIIOPOBE KOjH CE OIHOCE
Ha mensuje.?’ A ma CropoBM KOju ce OJHOCE Ha TEH3Hje 3aXTeBajy MoceOHy
EKCIICTUTHBHOCT Y MOCTYTIakby MOTBPIHO j& BUIIIE MyTa.”!

18 P4y 134/2020 ox 02.07.2020. roguae

19 P4y 105/2020 ox 01.06.2020. roauue

20 Crp. 32 u 33 mpecyne ox 24.05.1991. ronune y npeamety Vocaturo v. Italy, Series A, br.
206-C.

21 Cras 18 mpecyzne on 08.03.1992. ronune y npeamety Borgese B. [taly,, 6poj mpeacTaBke
12870/87.
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BpxoBHU KacaiMoHH CyJ je 110 TOM [UTakby H3HEO TOTOBO HACHTUYAH
ctas: OcTBapHBambE [IpaBa Ha CTAPOCHY HEH3HU]Y MOApa3yMeBa HPUOPUTETHO,
XUTHO ¥ €UKACHO MOCTyName Cy/a, ¢ 003MPOM Ha FEroB er3UCTeHLUjaTHH
KapakTep.”

YouaBa ce Jja ce 1 KOJI OLIEHE J1a JIM MOCTYIIAK Y IEH3HjCKOM ITPEeIMETY
Tpaje Hepa3yMHO 1yTo, T0OCeOHO BOIM pauyHa O 3Hauyajy IpeaMeTa cyhema 3a
CTPaHKY, OJHOCHO A2 JIU je 300r er3sucTeHINjaIHOT KapaKTepa, HeOX0AHa
XUTHOCT y MOCTyHamwy M OJAy4duBamy. Haume, XUTHOCT y MOCTyHamwy
3aXTeBajy MPEeAMETH CTaTycHE MpHupoae. Y IpuMepy U3 npaxce, Bpxosuu
KacallMoOHU Cy[ je yTBPAMO J1a je y JBOCTEICIIHOM yIPaBHOM MOCTYIKY
OJUTYYMBAHO O YIPaBHOj CTBApH IOIHOCHOLIA IPUTOBOPA, & IPABUIIHOCT U
3aKOHUTOCT KOHAUYHE OJIYKE O MpaBy MMOJHOCHONA OMJIa je IIPeAMET OLCHE
VYrupassor cyna. McTaHIIHOHO o1y YrBame, KOje Ce y OBOM CIIy4ajy cacToju
0/ IBOCTEIICHOT YIIPaBHOT NOCTYTIKA, KA0 M IIOCTYIIKa 10 TY>KOH y yIIpaBHOM
CIIOPY, JJOBEJIO j€ 10 MPOTEKa BpEMEHa, KOje j€ jOIll YBEK Y FpaHuIaMa pa3yMHOT
poka. OBo noceOHO ca pasiiora LITo IPeAMET 3aXTeBa HHje IPAaBO Ha IICH3H]Y,
HITO OM MOCTYTAK YHHUIIO XUTHUM 300T €r3UCTEHIINjaIHE IIPUPOJIE ITpaBa o
KOMe ce omtyuyje, Beh ycknahuBarme BucuHe nensuje.”’ V apyrom npumepy
13 Ipakce BpxoBHOT KacuuoHOT cy/a, Taj CyJ je Halllao Ja yKYIHO Tpajame
YIIPAaBHOT MOCTYNKa W yIPaBHOT CIOpa 3a caja He ompaBiaBa HOTpely
Hajaramwa MPUOPUTETHOT pellaBama npeameTa, 6e3 003upa Ha TO IITO je
MOIHOCHUIIAL] ICH3UOHEP Y MMO3HUM rofinHama xuBoTta. OBo ca pa3jora mro je
MOIHOCHIIAL] KOPUCHUK CTAPOCHE MEH3H]jE U y TOKY ITOCTYIIKA 3alITUTE IpaBa
Ha cyheme y pasyMHOM POKY HHje MPY’KUO JI0Ka3 O TOME Jia je pelIaBame
HETOBOT 3aXTEBa 32 JOHOILLICHE PELICHa O U3BPILICHOM yCKIla)uBamy MeH31je
3a 4,21% of er3ucTeHUHja THOT 3Hauaja KOju U3UCKYje HAPOUUTY XUTHOCT Yy
nocTymnamy.>*

Ha ucty HaumH, YripaBHu cy[1 je ykaBajyhu cyIcKy Ipakcy v KpUTEpH-
jyme YcraBHOr cyaa, Me)yHapoJHUX MHCTUTYLH]ja 3 3AIITHTY JBYACKHX
npaBsa, Kao ¥ BpXoBHOT KacallnOHOT Cy/1a, HAIllao Jia je HEOCHOBAH IIPUTOBOP
paau yOp3aBama [OCTYIIKa y IPEIMETy OBOJOM OCTBapHBamba IpaBa U3
MEH3MJCKOT ¥ MHBAJMJCKOr ocurypama. M3mely ocranor, koncraryjyhu
Ja ce Tpajame MOCTYIKa ce He MOXXE CMaTpaTH HEOIPaBJaHO ITYTUM
uMajyhu y BUAy AaTyM MOJHOLICHa TyX0€, HOCEOHO je LICHHO J1a ce 3aXTEB
MOAHOCHOLIA ITPUTOBOPA OJHOCH Ha yCKJIahuBame NEH3Hje, JaKiie, He pajn

22 CenteHua u3 pemiema BpxosHor kacanmonor cyga P4y 55/2014 ox 19.09.2014. ronune
yTBphena Ha cexnuim Ofesberba 3a 3aITUTY ITpaBa Ha cyheme y pazymuom poky 19.03.2015.
TOJIMHE.

23 Px1y 100/2018 ox 25.07.2018. roguHe

24 Px1y 162/2019 o 07.03.2019. roaune
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Ce 0 OCTBapWBamy IIpaBa Ha CTApPOCHY IMEH3HU]y, IITO OM MOAPa3zyMeBajo
HPHOPUTETHO, XUTHO U €(hUKACHO MOCTYame cyaa.”

5. 3ak/pyuak

3Hauaj npeamera cyhema 3a cTpaHKy IpeACTaB/ba MEPUIIO 32 OLEHY
Tpajama cyhema y pa3yMHOM POKY BpJIO JEIHMKATHOI Kapakartepa. Ja nu
Cy Yy IHUTamwy MpeIMEeTH KOju ycliel 3Hauaja mpeameTa cyhema 3a CTpaHKy
3aXTEeBajy HAPOUHUTY MapJbUBOCT Y IOCTYIAlby U HOCASAMYHO TOME, HOCEOHY
U3y3€THY XUTHOCT, MOPa C€ IICHUTH ITPEMa OKOJTHOCTHMA CBAKOT KOHKPETHOT
ciyyaja.

VKOJIMKO ce y KOHKPETHOM CI1y4ajy, IpeMa CBUM OKOJIHOCTHMA, YTBPAH
Jla TOCTOju peaAMeT cylhema nma nocedaH 3Hauaj 3a CTPaHKY UIIU C€ YTBPAU
J1a 32 CTPaHKYy MOCTOj1 oApel)eHN PU3HUK yciiel OAyroBlaueha OCTYIKa, OHIa
ce U peaiHo kpahe Bpeme Tpajama MOCTYIKa MOXKE CMaTpaTh Hepa3yMHO
IyruM. AKO je cya mpeontepeheH HepeleHuM MpeaMeTuma, urpahenn
cranaapau EBporckor cyna 3a jeylcKa IpaBa Hajlaxy Ja ce MpeaMeTH Taia
pelaBajy o NpHOpUTETY WITH IO TOCEOHOM 3Ha4ajy 3a IIOJHOCHOLA, a HE M0
penocieay npujemMa npeameTa y cy.?

I1paBo Ha cyheme y pa3yMHOM POKY IPEICTaBIba jeAHY Ol KOMIOHEHTH
IpaBa Ha IPaBUYHO cyheme, Kao muper npasa. O0a oBa mpaBa Cy MOPaJIHOT
MIOpeKJIa, ajly Cy NocTaja Jeo HOpMaTHBHOT nopeTka. Kao npaBHu cTangapau,
Mel)yTHM, HUKaa ce HUCY CACBUM OJIBOjHIIX OJ] CBOj€ MOpaJHE KOMIIOHEHETE,
jep cropa mpaBja, mpaBja 10 Koje ce He MOKe CTUNM Y POKY KOjH je pa3yMaH
MpeaCTaBIba H3UTPABALE [TPaBa Ha MPaBUYHO cylerme U paBie y HajIupeM
cmuciy peud. [lo3uBameM Ha 3Ha4aj KOjU IpeAMET cylerma nMa 3a by, CTpaHKa
ce, y CBOjOj CYLITHHH, I03MBa Ha IpaBay. To, 1a OIIyKy O CBOM IIpaBy Koje
3a By MMa €r3UCTCHLMjAJHU 3Hauaj, J00Hje Y pa3yMHOM BPEMEHOM DOKY,
CTpaHKa orcToBehyje ca ’ieHUM MpaBy Ha caMy IpaBay. YKOJIHKO MOCTYIIH
0e3 orpaBaHOr pasJiora Npeayro Tpajy, 3a CTpaHKy O YHjeM Ce MpaBy paaH,
3aKacHesa mpasa 1001ja oOJIMK HenpaBe.

JluTeparypa u U3BOpH

Bbunobwuja, B. (2016), IIpaBo Ha cyheme y pa3yMHOM POKY U IOCTYIIAK
y mapHUIlaMa U3 pagHuX OHOCa, [Ipaso u npuspeda, op. 4-6,cTp. 704-717.

25 P4y 316/2018 0124.01.2019. roauue
26 Px1y 83/2019 on 02.07.2019. ronune
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The Importance of the Subject of Trial for the Client as an
Assessment measure for the Trial within reasonable time (with
special reference to the Rights concerning Employment)

Summary

The importance of the subject of trial or investigation for the client is
one of the measures to assess whether or not the trial was conducted within
reasonable time which is stated by the Law on Protection of the right to a
trial within reasonable time. Although in a particular case all the circum-
stances of the subject of trial ( the complexity of factual and legal issues, the
entire duration of the procedure and the proceedings of the court, public
prosecutor’s office or other body of the state, behaviour of the parties during
the proceedings, special regard of the procedural rights and obligations, then
respect of the order of resolving cases etc.) must be taken into consideration,
for the client himself this one is most important and often the only measure of
assessment whether the trial proceedings last unreasonably long.

Naturally, the client always refers to the importance of the subject
of trial or investigation for oneself, especially if due to the threat of rights
being violated he or she is found in some kind of existential necessity. Rights
concerning employment are definitely considered as such rights.

Key words: client, trial within reasonable time, assessment measure

for the trial within reasonable time, the importance of the subject of trial for
the client.
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YBoa

Munumanna 3apaga (engl. Minimum wage) je: 1) ,,MUHHMAaJIHA
CcyMa HaJIOKHaJIa KOjy je MOCJIoAaBall Jy»aH Ja UCILUIATH PaJHUIIIMA 32
paj u3BpIIeH y ojpeheHoM nepuoy, a Koja He MOXKe OUTH CMambeHA MyTeM
KOJICKTHBHOT' MJIH MOjeIMHAYHOT yroBopa™', 2) ,,jellan oJl eJeMeHaTa Mmoju-
THKE YHjH je IuJb 00pOa MPOTHB CHPOMALITBA U 33/I0BOJbAaBAE OCHOBHUX
noTpeda CBUX paJHUKA U BbUXOBUX NOPOAMIA™?, 3) HAJHUIKH 3arapaHTOBaHH,
MIPaBHO MPOIKCAH, U3HOC 3apajie Koju 00e30elyje MUHUMYM er3ucTeHIluje
3aIroCcIeHOr/paHIKa U BerOBe MOPOANILIE, 4) Mepa coljaHe U EeKOHOMCKE
MOJMTHKE, 5) 3apajia ,,0f1 Koje ce MOXKe KUBETH >, 6) 3apaja Koja ,,0CUTypaBa
JIOCTOjJaHCTBEH KHBOT 32 PaJJHUKE M lbUXOBE OPOAuIe™, 7) HHCTPYMEHT 3a
n00O0JBLIAKE PACHOEIIe TPUXOIA’ U IPYTO.

WHCTUTYT MEHMMaITHA 3apajia MPBH YT CE M0jaBHO y AyCTpaliiju U
Hosowm 3enanny, kpajem 19. Bexa. [IpBu 3aK0H 0 MUHUMAITHO] 3apaiy YCBOjUIIa
je Benuka Bpurtanuja 1909. rogune. Y noveTky, MUHUMaJHE 3apajie MOKPH-
BaJie Cy pellaTUBHO MaJiid Opoj KaTeropuja pajnka, ca W3y3eTHO HUCKUM
npUMambuMa.

[Mutame BUCMHE MUHHUMAJHE 3apaje, Mociemux roguna, y Cpouju,
BeoMa je akryesHo. OBO MHUTame MOCTAJIO je JaHac TOAaTHO aKTyeIHO Ha-
CTaHKOM M IupemeM 3apasHe 6onectu COVID-19, nzaspane Bupycom SARS
CoV -2 u ipery3uMameM Mepa o]l cTpane Brase, y nuspy yOiakaparma eKo-
HOMCKHMX IOCJI/IMIA HACTaINX yclie oBe OonecTu.®

VY oBOM pany npemiaxemo oapeheHe n3MeHe Y MHCTUTYTY MUHUMAITHA
3apaga y Cpouju.

1 ILO (2014), General Survey of the reports on the Minimum Wage Fixing Convention, 1970
(No. 131) and the Minimum Wage Fixing Recommendation, 1970 (No. 135)

2 ILO (1970), Recommendation 135 — Minimum Wage Fixing Recommendation, 1970 (No.
135)

3 ETUC Resolution, For a common strategy on low and minimum wages, adopted by the
Executive Committee in Malta on 15-16 March 2017, ETUC/EC221/EN/16 Malta, Brussels,
p-4

4 Ibid, p.4

5 J. Drahokoupil, What role can minimum wages play in overcoming the low-wage model
in central and eastern Europe?, European trade union institute, Working Paper 2016.09,
Brussels, 2016, p.12

6 VYpenba o GpuUCKAITHUM MOTOAHOCTUMA M AUPEKTHUM JaBarbUMa MPUBPETHUM CyOjeKTUMa
y MpPUBaTHOM CEKTOPY M HOBYaHO] momohm rpahaHuMa y by yOnakaBama €KOHOMCKHX
nocneauna Hactanux ycnen 6omectu COVID-19 (,,Cn. macaux PC”, 6p. 54/20, 60/20,
62/20-ap. mpormuc, u 65/20-ap. nmponwuc) u 3akipydak Brage Pemybmuke Cpouje on 30. jyma
2020. rogune (,,Cnyx6enu rmacauk PC”, 6p. 104/20)
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1. Pa3Boj uHCTHTYTAa MUHUMAJIHA 3apaja

On ocauBama Melyynaponae opranmsaiuje paga - MOP (International
Labour Organization - ILO) 1919. ronune 10 naHac, pa3Boj KOHIIENITa MU-
HUMaJIHa 3apajia Ipollao je Kpo3 BUILIE epHoaa, KOju 01 ce MOIJIM CBECTH
Ha TPU OCHOBHA.

[IpBH, KOjU MOKEMO O3HAUYUTH Ka0 MEPUOJ MoJieTa MUHUMAIIHE 3a-
paze, Tpajao je ox 1928. no 1970. romuHe. Y OBOM MEPHONY JOHETE Cy CBE
KoHBeHIMje u nipenopyke MOP-a o murumanHoj 3apanu: Konsernmuja 0p.
26 0 MexaHU3MYy 3a yTBphuBame BUCHHE MUHUMaIHE 3apaae (Minimum
Wage — Fixing Machinery Convention) u3 1928. ronune, KonBenmuja 0p.
99 o0 mexanu3My 3a ogpehuBame MUHUMAIIHE 3apaje y nossonpuspenu (Mi-
nimum Wage Fixing Machinery (Agriculture) Convention) u3 1951. ronu-
He, Kojy nomymyje llpermopyka Op. 89 wu3 mcre roguae (Minimum Wage
— Fixing Machinery (Agriculture) Recommendation) n Konsenmuja op. 131
o ogpehuBamy MuHEMaIHE 3apaje u3 1970. roquae (Minimum Wage Fixing
Convention) u lIpenopyxka 6p. 135 u3 ucre rogune (Minimum Wage Fixing
Recommendation).

JloHommemeM HaBeleHNX KOHBEeHITHja U rpenopyka MOP-a, y MHOTEM
3eMJbaMa IPOLIMPEH je 00yXBaT pajHUKa MUHUMAJIHOM 3apaJioM U [10jaBUO
ce KOHIIETIT ¥ CUCTEM MUHHMMAaJIHE 3apajie Ha HAllMOHAJIHOM HHBOY.

KoHuenT MuHnMaiHe 3apaje, 10 cefjaMIeceTHX T'OMHa IPOLLIOT BeKa,
TeHEPAJIHO je ocMaTpaH y MO3UTUBHOM CBETIY, 1a OM ce HAaKOH Ha(THOT
yaapa u3 1973. ronuHe, 1y>KHIUUKE KpU3e y IpKaBaMa y pa3Bojy TOKOM 0CaM-
JIECeTHUX I'OIMHA U CIPOBOlerha MOJIUTHKA CTPYKTYPaJIHOT Ipuiarohasama,
KOHTEKCT Y BEJIMKO] MepH n3MeHno. OBaj Opyru Nepuoi, NEepHOA yTpoxKe-
HOCTH MUHHMaJHE 3apaje, Koju je Tpajao ox 1973. mo 1990. ronune, ce
MOKJIOIIMO ca MEPUENjoM MUHUMAIHKX 3apajia Kao “nopemehaja” nHaue
e(uKacHUX TPKUILITA paja, KOjU Cy HABOAHO JOBENIN IO HE3aIOCICHOCTH
U Majia IpOAYKTUBHOCTH. Y OBOM IIEPHONY, MHOT'€ 3€MJbE Cy IPUMEHHBAIC
pasnuuuTe Mepe a Ou orpaHuyunie yTULA] MUHUMaJIHE 3apane. Benuka
Bbpuranuja, Ha npumep, mocTeneHo je racuia CaBeTe 3a 3apajie TOKOM OcaM-
JIECETUX T'oJIMHA TMpomuior Beka u 1985. roguHe ondmiia je ma paTudukyje
Kongenmujy MOP-a 6p. 26. JIpyre 3emMJbe HUCY YKHUHYJIE MEXaHU3ME 32
yTBphUBamke BUCHHE MUHUMAJIHE 3apajie, alli Cy Te 3apajie U 3aMp3Jie WIH
Jp’Kajie Ha BEOMa HUCKOM HUBOY.

VY Tpehem nepuopy, Koju Tpaje o1 AeBeAeCeTUX TOANHA IPOLLIOT BeKa
110 JaHac, A0JIa3H J10, MOKEMO c10001HO pehu, mpernopoaa KOHIENTa MUHH-
MaJIHe 3apajie. MHore apskaBe cy yCBOjUJIe WM PEaKTUBUPaie MUHUMAIHE
3apaje. Kao mpumepwu, mory ce mvaBectu: Kuna, bpasun, Jysxna Adpuxa, Be-
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nuka bpurtanuja u Hemauka. Benuka Bpuranuja je, Ha npumep, yBesia cUCTEM
MHUHUMAJIHE 3apajie Ha HallMoHaIHOM HUBOY 1999. rogune, a Hemauka 2014.
roause. [lepuenunja MUHMUMaIHE 3apajie ce y BEIMKO] MEPH IPOMEHHUIIA.

MHoru ayTopu cy NpeucnuTHBAJIN MPETHOCTaBKY Ja MUHHMAaJIHa
3apaja cMamyje CTOIY 3aloClICHOCTH M MPOAYKTUBHOCTH. CripoBeneHa
eMIIUpHUjCKa HCTpakuBama, y HajBehoj MepH, Mokaszaia cy 1a MUHUMAaJIHA
3apajia HeMa HeraTHBaH eeKar Ha 3aIl0CJICHOCT, a HEKe CTyIUje Cy yKa3aje
Ha MO3UTHBAH eekaT MUHIMaITHE 3apajie Ha 3aIl0CICHOCT.’

Kana je o mponyKTHBHOCTH pey, UCTPAXKHUBamba OKa3yjy 1a MUHHUMAJI-
Ha 3apajia MoXe J1a 1oBeze 110 noBehama NpOIyKTUBHOCTH M YHampehema
npuspeze.®

Hacranak, npBo (rHaHCHjCKe, a 3aTUM M €eKOHOMCKe Kpu3e, 2007.
TOAMHE, Y 3Ha4ajHOj MEPH OJPa3ho ce Ha BUCHHY 3apaja, 1a © MUHUMAJIHE.
BpojHu panoBu nokasanu Cy a HUCKE 3apajie, OMHOCHO CMAabEHhEe MOTPOILIBE,
HIje HAuMH 3a IpeBaiaBame kpuse.” EBporicka koHpenepalija CHHANKaTa,
2015. rogune, MOKpeHyJIa je KaMIamy, ca [ujbeM Ja ce noseha 3apana.

2. CucteM MUHUMAJIHE 3apajie

Hpxase koje cy patudurosane Konsenuunjy 0p. 131 o onpehuBamy
MHMHHUMAJHE 3apajie, 00aBe3ale cy ce aa he ycnocTaBUTU cucmem MuHuUMAnHe
3apade Koju ,,IOKPUBA CBE TPYIIE paJHUKA” U IUTUTH Of ,,HEITPABEIHO HUCKUX
3apasaa’, ¢ TUM Jia YKOJIMKO HEKe TpyIe paJHuKa HUCY IOKPUBEHE, AP)KaBe
wiaHuLe cy y o0aBe3u a o0pasioxke pas3jiore 3a TakBe OJTYKe.

KipyuyHu eneMeHTH cucTeMa MUHHMMAaJHE 3apajie CBaKe 3eMJbE CY:
1) HauuH perynucama MUHUMAJIHE 3apajie (3aKOHOM HJIM KOJEKTHBHUM
YTroBOpOM), 2) Opoj MUHUMaTHUX 3apaja (jeaHa UIH HEKOJTHMKO MUHUMATHUX
3apajna), 3) MocTojame MOJKATEroprja 3aKOHCKe MUHUMAJIHE 3apazne (3a
MUIajie, IPUIPaBHUKE, JTULA Ha CTPYYHOM yCaBpllaBamwy, paAHUII MUTPAHTH,
paIHUIM ca MHBAJUAUTETOM U C11.), 4) BUCHHA MUHUMAJIHE 3apaje, 5) Mepuia
3a yTBphuBame BUCMHE MUHUMAJIHE 3apaje, 6) yckiahuBame MUHUMATHE
3apaje, 6) JOHOIIEeHE OTyKe 0 MUHUMAJIHO]j 3apai, 6) KOHTpoJia clipoBolermba
OJUTYKEe 0 MUHUMAJIHO] 3apajii U JPYTH EIEMEHTH.

7 Ibid, p.15

8 Ibid, p.18

9 Martin Myant, Unit labour costs: no argument for low wages in eastern and central
Europe, ETUI, Working Paper 2016.9, Brussels, 2016.
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2.1. Hauun pecynucarna MuHuMaiHe 3apaoe

V Be3u ca NUTAkbEM 0d JIU je MUHUMATHA 3apada 3aKOHCKU pezyiu-
cana unu ymeplhena nymem KoieKmugHo2 npezoeapara, CUTyanuja je y
CBETY pa3iauunuTa. AKO ce OTpaHMYHMMO CaMO Ha 3eMJbe Wwianuue EBporcke
yHH]e, ToJaly NoKasyjy Aa of 28 wianuna mux 22, uinu 78,6%, nMa 3aKOHCKe
oapende 0 MUHUMAJIHO] 3apajii (3aKOHCKa MHHHMMAJIHA 3apaja - statutory
mimum wage: SMW), 1ok 6 3emasba (Ayctpuja, Jancka, Kunap, Uranuja,
Ouncka u LlBencka) ogpende 0 MUHUMATHO] 3apagy UMajy Y CEKTOPCKUM
KOJIGKTUBHUM yroBopuma'’.

Hanuonanne MuHHUMAaJHE 3apaje UMajy U CBE 3eMJbE KaHAMAATH 32
wiancTBo y EY: CpOwuja, Lipna ['opa, Makenonuja, Anbanuja u Typcka.

Kox 3emasba Ko KOjUX ce€ MUHUMaJIHA 3apa/ia PeryJiniie KOJIeKTUBHIM
YTOBOPOM, 110 TIPaBUJy, 3Ha4ajaH Opoj 3amocieHUX HUje o0yxBalieH MUHU-
MaJIHUM, OJHOCHO 3arapaHToBaHMM 3apajgama. Oxo 10% wmanuna MOP-a
MUHUMAaJHY 3apagy yTBphyje Kpo3 KOJIEKTHBHO MIPEroBapame.

2.2. Bpoj munumannux 3apaoa

Y Be3u ca MUTAKHEM jeOHa UlIU HEeKOIUKO MUHUMAIHUX 3apala,
CUTyalllja y CBETY je paznuuurta. Hanme, mocToju: a) MUHMMaliHa 3apaja
Ha HAIIMOHAJIHOM HUBOY (HIp. y @paniyckoj, [lImanuju, Hemaukoj, Cpouju
U IPYTUM Jip)kaBaMa), 0) ceKToOpcKa MUHUMAaJHa 3apaja (AycTpanuja, JyxxHa
Adpuka, Mapoko), B) MUHIMaITHa 3apaja Ha HuBoy npodecuje (Kocrapuka),
r) peruoHajgHa MuHuMaiHa 3apana (Kananma, MHnoHesuja, Jamnan), u )
memoBuTH cuctemu (Pycka denepanmja, CAJl, bpasun).

Koy 3emasba Koj1 KOjuX ce MUHUMAaJTHA 3apajia yTBphyje Ha HAIIMOHAITHOM
HHBOY, OHa j€ 3a CBE 3aI0C/ICHE UCTa, Meh)yTHM, MOT'y TIOCTOjaTH Pa3IMYUTH
PEeKUM 3aKOHCKE MUHHMAJTHE 3apajie 3a Pa3IMuuTe IpyIe 3anoCICHUX.
[MocToju mpakca y HEKMM 3eMJbaMa Jia ce 3apajic YTBphyjy y BACHHH UCIION
MUHUMAJTHE 3apaJie 3a: MPUIPABHUKE, paJHUKE Ha 00y, MJaJie paIHHKe,
paJiHMKe MUTPaHTE UM paJHUKe Koju pajsie koa kyhe. Hajuemrhu paznor 3a
OBO je 0XpaOpuBame MOCIIo/aBalia Ja 3arollbaBajy pamuse rpyre. Pasmor
3a MOCTOjame 3apajia HIKUX 0]l MUHUMAJTHE 3apajie MOTY OMTH H pa3JiuKe y
Pa3BUjEHOCTH PETMOHA YHYTAp jeJIHE 3eMJbe WIIH pasiuke umely perrmona
0 MMATamy TPOIIKOBA kMBOTAa. Mel)yTum, Hema HaywyHHX Jokaza fa he Te
MUHUMAJTHE 3apaJie OJIAKIIATH TPAH3UIIN]y OCCTIbUBUX I'PyTia Ka TPKUIITY
pama'l.

10 ETUC Resolution, For a common strategy on low and minimum wages, adopted by the
Executive Committee in Malta on 15-16 March 2017, ETUC/EC221/EN/16 Malta, Brussels,
p.2.

11 Ibid, p.2
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Hanac, oko 90% np>xaBa unanuiia MOP-a uma ycrocTaB/beH CUCTEM
3a yTBphHBame MUHUMAIHE 3apajie. 300T UCTOPH]CKUX OKOITHOCTH CUCTEMHU
Bapupajy o1 MUHHMAaJHE 3apajie Ha HUBOY MpodecHje/ceKTopa 10 OHE Ha
HallMOHAJIHOM HUBOY.

2.3. Hauun ymephusarmwa munumaine 3apaoe

MuHuMallHa 3apajia MOKe OUTH yTBphjeHa: a) 3aKOHOM, 0) OJTyKOM
HaJJIS)KHOT OpTaHa BJIACTH, B) OJUTYKOM CaBeTa WM 0J00pa 3a 3apaje, T)
OJITyKOM CYJIOBa WJIM CyJI0Ba paja, I)) omiiykama KojuMa ce jJaje cHara 3a-
KOHa oJipefi0aMa KOJIEKTUBHUX yroBopa u ap. Hajuemhe MuHuManny 3a-
pany yrephyje: a) Binana, 6e3 koHCyJITalMja COLMjalIHUX MapTHepa, 0) Bia-
Jla KOja MpaTu MpenopyKe Crelnjaan30BaHor Tea (YecTo cacTaB/beHOT Ha
TPHUIIAPTUTHO] OCHOBH), B) CrienujainzoBaHo Teio (Hrp. Komucuja 3a MuHU-
MaJiHy 3apajy), u r) KonektuBau nperoBopu 6e3 Memama Briage'?.

BucrHa MuHUMaIHE 3apajie y eBPOICKUM 3eMJbaMa ojipeljyje ce yrias-
HOM Ha jenas of cienehux nauuna:

1) onpehyje ce on crpane Bnane (y Ecronuju, Hlnanuju, @paniryckoj,
JlutBanuju, JlykcenOypry, Mantu, Xonanauju u [lopryranujn);

2) onpeljyje ce on cTpane Biaje + nmperoBopu colyjaaHux MmapTHEpa
(y Yemikoj u [Toseckoj);

3) onpehyje ce ox crpane Biage + npenopyka coryjaiHuxX napTHepa
(y Jleronuju, Mahapckoj, CnoBaukoj, Benukoj bpuranuju u byrapckoj);

4) onpehyje ce ox cTpane Biajne + koHCyTaIM]E Ca COLMjaTHUM Tap-
tHepuMa (y PymyHujm);

5) mperoBopuma cougjannux napraepa (y benruju, I'pukoj u Typckoj).

VY Be3u ca nUTameM «KO yTBphyje MUHHMAIIHY 3apajy», 3HauajHo je
MUATake CBEOOYXBATHUX KOHCYJITAI[Mja COIMjaJIHUX MapTHEPa (Jp:KaBe, mo-
cliofiaBalia ¥ CHHIMKATA) MPUIMKOM OCMHIIJbaBaba U YIPaBJbaba CHCTEMOM
MUHUMAaJTHHX 3apaja (o1abup ¥ mpuMeHa KpUTEepHjyMa, CTOIE pacTa MUHU-
MaJiHe IIeHe pajia Mo paIHOM Yacy, IepUoAnYHA puiarohaBama, mpodIeMu
ca cripoBoljemeM y MpakcH, MPUKYIIJbame mojataka, u ap.). CHHIuKaT, 3001
HHU3a pa3Jiora, 4eCTO je HepaBHOIMpaBaH MapTHEp y oapeluBamy BHCHHE
MHUHUMAaJHE 3apaje’.

12 Rajko Kosanovi¢, Sanja Paunovi¢ and Bruno S. Sergi, Comparative analysis of wages
in central and eastern Europe, South-East Europe Review — Journal for Labour and Social
Affairs in Eastern Europe, 2/2017, p. 162.

13 Magdalena Bernaciak, Rebecca Gumbrell-Mccormick & Richard Hyman, 7rade Union in
Europe, Friedrich Ebert Stiftung, April 2014, p. 1
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2.4. Bucuna munumanue 3apaoe

He nocToju onurenpruxsaheHo MUIIBEHE O 6UCUHU MUHUMATIHE 30-
Ppade 1 BEHOM OJJHOCY IIpeMa, Ha IPUMep, TPOCEUHO] 3apaiu.

EBporncka koHdenepauuja cHHAUKATa Y 3ajedHuuKoj cmpamezuju o
HUCKUM U MUHUMATHUM 3apadama, y TIOTJey BUCHHE MUHHMAaJIHE 3apa-
1ie, Ipeaiaxe aBe peepeHTHE BPEIHOCTH, Y 3aBUCHOCTH O] TOTa Koja je
NOBOJBHH]A 32 PaJHUKE':

1) He Mame on 60% MenujaiHe 3apane'’ niu

2) He Mame o1 60% HaIMOHAIHE MpoceyHe 3apase '°.

Vkonuko npenopyKy EBporicke koH(pepeHI1je CHHIMKaTa T0cMaTpaMo
Ha npumMepy CpOwuje, a BepoBaTHO UCTH je CIy4aj U ca OCTAlIUM 3eMJbaMma, 3a
3arocyieHe je MOBOJbHHUja BapujaHTa Ja MUHUMAJHa 3apaja He OyJle HIKa
on 60% npoceune 3apaje.

Jenna on popmyna 3a n3pauyHaBambe BACHHE MUHUMAJHE 3apaJie Mo-
TpeOHe 3a )KMBOT IPEACTaBIba U3HOC KOjU ce 100Hja Kaja ce JINHUja CUpO-
MallTBa IOMHOKH OpojeM usiaHoBa JoMahnHCTBa U 10OMjeHH U3HOC TTOJIEIIH
ca OpojeM 3anocieHux y JoMahnHCTBY.

IIpema Esponckoj coyujantnoj nogebu, MUHAMAIIHA 3apajia, Ol OKO
50% nmpoceune (OpyTo) 3apaje rapaHTyje MpaBo pagHUKa Ha ,,IPaBUYHY Ha-
KHaJy Koja je JOBOJbHA 3a MPUCTOjaH )KMBOTHU CTAaHAAP HBHUX U BUXOBHX
nopoauna.”’

[Ipema H3zsewmajy Ceemcke bamnxe, xoju je uspanuo J. Rutkowski
2003. rogune,'® 3aKJpydak je Ja MUHHMAJTHA 3apaja He Tpeba Ja mpeMalin
40% mpoceuHe 3apajie, KOJI 3eMajba y pa3Bojy.

VY sajeonuuxom uzeewmajy MOP-a, OELl/l-a, MM®-a u CBeTcke OaH-
Ke, IIpernopyuyje ce Ja MUHUMAaJHa 3apajia u3Hocu csera 25-30% npoceune
3apane.”

14 ETUC Resolution, For a common strategy on low and minimum wages, adopted by the
Executive Committee in Malta on 15-16 March 2017, ETUC/EC221/EN/16 Malta, Brussels,
p-4

15 Menujanna 3apaga (5. gennn) mpeacTaBiba OHY BPETHOCT 3apaje Koja JIeNd CKYII
3aIOCIICHUX Ha J[BA je[IHaKa JieNa, TaKo Ja MOJOBHHA 3al0CICHHUX MPUMa 3aapajy Mamy Off
MenujanHe (cpeambe BpeIHOCTH) a TI0JIOBHHA Behly o1 TOr H3HOCA.

16 Ilpoceuna 3apama ce noOuja IenemeM yKyIHE Mace 3apaja ca YKyImHHM Opojem
3aMOCICHUX MCKA3aHUX EKBUBAJEHTOM IyHOr pamHor Bpemena (enr. FTE — full time
eqvivalent).

17 Council of Europe, European Social Charter (revised), 1996, Part 1/4

18 J. Rutkowski, The minimum wage: curse or cure?, The World Bank, 2003.

19 A joint report by the ILO, OECD, IMF and the World Bank (2012), Boosting jobs and
living standards in G20 countries, Washington, DC, World Bank
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VY ussewmajy MM®-a 0 MUHIMATHHM 3apajia y IEHTPAIHO] K HCTOYHO]
EBponu,* HaBoau ce 1a MUHMMAaJIHa 3apajia y BUCHHH o1 45% mpocedHe 3a-
paze He yrpoxkaBa paBHOTEXKY n3Mely 3apajia 1 3al0CIeHOCTH.

Munumainse (OpyTo) 3apaze y 3emibama wianunama EY y ¢edpyapy
2020. roqune kpetase cy ce ox 311,89 eepa (y byrapckoj) no 2.141,99 espa
MmecedHo (y JlykcemOypry). Y CpOuju je usnocuia 314,84 espa.

2.5. Mepuna 3a ymepljuearve ucune MuHuMaIHe 3apaoe

Mepuna 3a yrBphuBame BUCHHE MHHUMAJTHE 3apaJie MOTY C€ CBPCTaTH
y IIBe TpyTie: 1) connjaaHu KPUTEPUjyMH U 2) eKOHOMCKHU KPUTEPHjyMHU.

CouujajaHe KpUTEpUjyMe YHHE: a) MOTpPeOe pajHUKa U HHUXOBHUX
nopoauiia, 0) TPOIIKOBH XUBOTa/MH(DIAIM]ja, B) OMIITH HABO 3apajia U T)
HUBOH COIMjaJTHUX JlaBakba.

ExoHOMCKe KpUTEpHjyMe YMHE: a) CTOIa 3aroCcIeHOCTH, 0) cTorma
MPOAYKTHBHOCTH, B) CTOMA pacTta OpyTo gomaher mpousBoja, v APYyTH.

2.6. IlIpunazoheare (ycknahusare) munumanne 3apaoe

[Iurame rogummer (WIKM NONYTOAMIUELET) HpuiarohaBama
(yckimahuBama) MUHUMAITHE 3apajie BEOMa je BXKHO Y IIUJbY OJIprKaBama
IEHE LITO PEAJIHUjEe BPEIHOCTH. Y MOMICAY YUeCmalocmu YCKIahuearsa
MUHHMAaJHE 3apaje, Takohe mocroje pasnuke Mel)y eBpOICKUM 3eMJbaMa.
Hawnwme, ycknalhuBame je, Ha mpumep: a) eoduwre (y benruju, byrapckoj,
UYemkoj, Kunpy, Ecronuju, ®paniyckoj, ['pukoj, Manrtu, [lopryranuju,
Pymynuju, CrnoBaukoj, CrnoBenuju u Benukoj bputanuju); 6) osanym
2oouwirve (y Xomauauju); ) jeorom uau osanym 2oouurse (y Ilosbckoj u
manujn); o) ceake dge codune (y JlykcemOypry) u ) ceaxux wiecHaecm
meceyu (y Upckoj).

Hajuemrhe yckiiahuBambe MUHUMAIIHE 3apajie BPIIM CE HAa OCHOBY
crona pacra: uapnanuje, b/II1-a, mpoceune 3apane, MeaujaaHe 3apaie,
MPOAYKTHBHOCTH, 3aII0CJICHOCTH U ap. Y bpasuiy, Ha npumep, MUHUMAaJIHA
3apaja je yBehaHa 3a u3Hoc nH¢Ianuje TOKOM PETXOJHE FOMHE ITyC pacT
B/il1-a, Toxom nBe mperxoaHe roanHe. Y OpaHIlyckoj MUHUMAaITHA 3apaja
ce ayToMaTcKu yBehasa 3a H3HOC nHGUIALMje TOKOM MPETXOJHE TOIUHE, Kal
rox u¢mnanuja npehe 2% u 3a HajMambe OJIOBUHY IPOCEUHE 3apajie 1o cary
GU3NUKUX paIHUKA.

VY Xonanauju npuiarohaBame npaTtu cTolly nosehama 3apane y
OKBHUPY KOJIGKTHBHOT IIPEroBapamba Ha CEKTOPCKOM HUBOY. v

20 IMF (2016), Cross-country report on minimum wages, Country Report 16/151,
Washington DC, International Monetary Fund.
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Benukoj bpuranuju, Komucuja 3a Hucke 3apaje cBake roguHe Ipenopydyje
npuiarohaBamke MUHUMAIHE 3apajic HA OCHOBY CIIPOBEICHE CUTYaLHOHE
aHaJH3e.

CucteM MUHUMAJIHE 3apajic HUKaa He Tpeba mocMaTrpaTy H30JI0BaHO,
Beh yBeK y Be3M ca yKyITHUM CUCTEMOM 3apajia, CKOHOMCKUM KpeTambuma u
YKYTHUM CUCTEMOM COLIMjaIHEe CUTYPHOCTH.”!

3. MunumaJiHa 3apaja y MehyHapoaHUM, perHOHAJTHUM
U HAMOHAJHUM M3BOPHMA PaJHOr NMpaBa

[IpaBo Ha MUHUMAIHY 3apajay jaM4u ce OpojHUM MelyHapomHHM,
pErMoHaTHUM W HallMOHAJTHUM M3BOpHUMa MpaBa.

Mely meljyHapoaHUM n3BOpUMa IpaBa KojuMa ce jaM4H MpaBo Ha MU-
HUMaJIHY 3apafy, HajBakKHH]jU cy: 1) YHUBep3aiHa JeKnapannja o JbyACKUM
npaBuMa, 2) MelyHapogHU TAKT O €KOHOMCKHM, COL[UjaJIHAM U KYJITYPHUM
npaBuMa 4yoBeka, 3) [leknapanuja o cOUMjaJHOM HANpPETKy U pa3Bojy, 4)
PeBunnpana eBporicka colujaiana nosesba, 5) EBporncku cTy0 conujamaux
npaBa, pagHH cTaHAapau (KOHBeHIH]je U npenopyke) MOP-a u apyru.

EBporicka yH#Hja, Kao pernoHajiHa opraHu3alnja, CBOjUM CeKyHIapHIM
M3BOpUMa IIPaBa, MopeJl 0CTAJIOor, Y U3BECHO] MepH ypelyje U muTama y Be3u
ca MHUHHMAJTHOM 3apa/IoM.

[Mopen mehyHapoaHu U perHOHATHUX U3BOPA MpaBa, KojuMa ce jaMuu
MpaBO HA MUHUMAJHY 3apaiy, MOceOHO MECTO MpHIIaJia HAIIMOHAJIHOM 3a-
KOHOJaBCTBY (yCTaB, 3aKOHH, TOJI3aKOHCKA aKTa).

[Ipema unany 23. tau. 2. u 3. Ynueepsanne oexnapauuje o byockum
npasuma (The Universal Declaration of human Rights), ycBojene un
nporjamene pesonyunjom [eHepanne ckynuTuHe YjeAnmbeHUX Haluja o
10. nenembpa 1948. rogune®*: ,,CBako, 6e3 UKaKBe pa3jMKe, UMa MPaBoO Ha
jemHaKy miary 3ajeaHaku paa’* u ,,CBaKko Ko paJy UMa paBo Ha MPaBeIHy
W 3a70BOJbaBajyhly HaKkHaay Koja HeMy M EeroBoj mopoauuu obesdehyje
er3UCTCHIIN]Y KOja OAroBapa JbYJCKOM JIOCTOjaHCTBY M Koja he, ako Oyxe
noTpeOHO, OMTH YIOTIYHhEHa APYTUM CPEACTBIMA COIMjaTHE 3aITUTE >,

21 Bruno S. Sergi, Sanja Paunovi¢ and Rajko Kosanovi¢, Analysis of the main trends in
wages, employment and poverty in south-eastern Europe, South-East Europe Review, 2/2018,
p.201-218

22 Peszomynumja OYH, 6p. 217A-111

23 ,Everyone, without any discrimination, has the right to equal pay for equal work.”

24, Everyone who works has the right to just and favourable remuneration ensuring for
himself and his family an existence worthy of human dignity, and supplemented, if necessary,
by other means of social protection.”
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YHUBEp3aIHOM JCKJIAPALHjOM O JbYICKUM MpaBUMa, Y BEJIUKO] MEPH
MOCTaBJbEHE Cy OCHOBE 3a ypehuBame cucTeMa MUHUMAJIHHUX 3apaja, y
MPaBHOM CHCTEMY MHOTI'HX APKaBa.

[IpaBo pasHuKa Ha HarpaLy 3a U3BPIICHH pajl, YMja BUCKHA oMoryhyje
MHUHHMYM CpeJICTaBa 3a IPUCTOjaH )KUBOT Iera U IeroBO OPOAULE, peaBuha
u Meljynapoonu naxkm o0 eKOHOMCKUM, COUUJATHUM U KYJITMYPHUM RPABUMA
yoeeka.”> Y 0BOM JOKYMEHTY, TOPE]] OCTAJIOT, HABOJIH CE /]a CBAKO MMa [IpaBa
Ha couujaiHo ode3deheme, ykipyuyjyhu Ty 1 connjanno ocurypame (4ias 9).

V Jexnapayuju o coyujannom nanpemxy u pazeojy’*, nopes ocTalior,
npensuha ce o0e30eheme oaropapajyher ;KUBOTHOT CTaHAap/a 3a CBa JIMLA
(wran 11).

V Pesuoupanoj eéponckoj coyujannoj nosewu’’, y unany 4, noj Ha-
3UBOM ,,IIpaBo Ha mpaBUYHY HaKHay’, y TauKH 1, MuIIe na ce cTpaHe yro-
BOpHHIIE 00aBe3yjy: ,,Ja MPU3Hajy IPaBo paJHUKa Ha HAKHATy Koja he muma
U BUXOBUM TOpOaUIIaMa 00e30euTH mpucTojan cranaapa’.

V Eeéponckom cmyoy coyujannux npasa®, y llornasssy Il mox HazuBom
»IIpaBenuu ycnosu pana” (Chapter Il - Fair working conditions), y Tauku
06 3apane, nuuie na:

,,a. Paonuyu umajy npaso na npasedue sapade 00 Kojux ce modice
Cc10000HO JHcugemu.

0. Ocueypasa ce 00208apajyha MUuHUMAIHA 3apada KOjum ce mo2y
3a00806uUMU NOMpPede PAOHUKA U FUXOBUX NOPOouYa y oopehenum Hayuo-
HATHUM eKOHOMCKUM U OPYUIMEEHUM YCIIOBUMA Me NPUCMYT 3aN0ULbABAILY
u noocmuyaju 3a mpasicerse nocia. Cnpeuasa ce Cupomaumso 3anocieHux”.

VY Ilornasswy 11 uctor noxkymenra, nox HazuBoM ,,CollnjaiHa 3alITHTA
n ykspyueroct” (Chapter 111 Social protection and inclusion), y Tauku 14.
MuHuMaIHu JOXOAAK, MULIE Ja:

,,Céu Koju Hemajy 0080bHO cpedcmasa umMajy npago Ha npumepenu
MUHUMATHU 00X00AK KOju omo2yhasa 00Cmojan HCUGOM y C8UM Fe208UM
Gazama, me npago 0e0MEOPHOE NPUCMYNA NOMNOPHUM O0OPUMA U YCY2AMA.
3a one xoju mozy padumu MUHUMAHU 00X00AK OU Mpebano KomouHogamu
ca noocmuyajuma 3a (NOHOBHO) YK/bYUUBArbe HA mpaicuwme paoa’.

25 VcBojeH je 16. nenembpa 1996. ronune (Pesomynunja OYH, 6p. 2200 A-XXI)

26 Jlonera je 11. nenem6pa 1969. roqune (Pe3omymmja OYH, 6p. 2543-XXIV)

27 Council of Europe, European Social Charter (revised), Strasbourg,, 3 May 1996.

28 3axoH o moTBphuBamy PeBuaupane eBporicke conujanne mosesbe, Cpouja je nonena 29.
Mmaja 2009. ronune, 00jaBibeH je y ,,Ciyxbenom racauky PC-Mehynapomau yrosopu”, 6poj
42/2009 ox 2. jyna 2009. ronune, a ctynuo je Ha cHary 10. jyHa ucte roguHe.

29  European Pillar of Social Rights, The European Parliament, the Council and the European
Commission, 2017.
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Iopen HaBeneHnX Mel)yHapOIHUX U3BOPA IPaBa, OjeJIHE PErHOHATHE
opranusanuje, kao mro je EBporicka yHuja, umMajy u cBoje moceOHO 3aKOHO-
JaBCTBO KOje 3a IpeIMEeT KMa MUHUMaIHY 3apany. Kazaa je ped o MUHMMaIIHOj
sapanu y EY, snauajua je Tupextuna 96/71/EC* u3z 1996. ronune u JIupek-
tuBa 2014/67/EU* u3 2014. ronuHe, Koje peryauily MUHUMAIHY 3apaiy
panHuKa ynyheHuX Ha pajl y HEKy ol ApkaBa uiaHuna Esporicke yHuje.

[IpaBo Ha MUHUMAJIHY 3apany, Hopea Mel)yHapoJHUX U perHOHATHUX
U3BOpa IIpaBa, y HajeeheM Opojy eBpoIrcKux 3emMasba ypehyje ce HanoHaTHIM
3aKOHOJaBCTBOM, OMJIO 3aKOHOM OHMJIO 2y TOHOMHOM PETyJIaTUBOM (KOJICKTHB-
HUM YTOBOpHMA).

4. KonBenumje u npenopyke MOP-a

MOP je y mepuony on 1928. no 1970. ronune g0HEO cBe CBOje
KOHBEHIIM]E U TPETopyKe 0 MUHUMAITHOj 3apajiu, U T0*:

1) Konsenuujy Op. 26 0 MexaHu3MYy 3a yTBp)UBambe BUCHHE MUHUMAITHE
3apaze u3 1928.

2) Kousenuujy 0p. 99 o Mmexanusmy 3a yTBphuBame BUICHHE MUHUMAITHE
3apaae (y nosbonpuspenu) us 1951;

3) [Ipenopyxy Op. 89 0 MexaHU3MYy 3a yTBphUBak-¢ MUHUMAJHE 3apajie
(y mossonpuBpenu) u3z 1951,

4) Kouenuujy Op. 131 o yrBphuBamy BUCHHE MUHUMAJIHE 3apaJie U3
1970 n

5) Ilpenopyxky Op. 135 o yTBphuBamy BUCMHE MUHUMAJHE 3apaje U3
1970.

[lopen koHBeHLIMja M MPENOpyKa O MUHUMAJIHO] 3apajau, JOHET je
Behu Opoj KOHBEHLIMja O 3apajau, Koje Ou Takohe Tpebasio UMaTH y BHIY
KaJla TOBOPMMO O MUHUMAJHO] 3apaau. Ped je o cnenehnm xoHBeHIMjama:

1) Konsennuja 6p. 94 o xnaysynama o pany (jaBHH yroBopu) u3 1949.
(C 94 — Labour Clauses (Public Contracts) Convention),

2) Konsenuwmja Op. 95 o 3amtutu 3apaga uz 1949. (C 95 — Protection
of Wages Convention, 1949);

3) Konsennwuja 6p. 100 o jennakoctn HarpahuBama MyIIKe U )KEHCKE
panHe cHare 3a pap jeaHake BpenHoctu u3 1951. (C 100 — Equal Remunera-
tion Convention,);

30 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996.
31 Directive 2014/67/EC of the European Parliament and of the Council of 15 May 2014.
32 Lists of Ratifications by Convention and by Country, ILO International Labour Office,
Geneva, 2002.
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4) Konsenuuja 6p. 173 o 3amtutu 3apajna y ciyyajy 0aHKpOTCTBa
u3 1992. (C 173 — Protection of Workers Claims (Employer's Insolvency)
Convention);

On mpeTrxonHuX KoHBeHIH]ja, CpOuja HUje paTuduKoBaia KOHBEHIIH]E
op. 26, 95,99 u 173.

[Ipema Koneenyuju o6p. 131 o ymephusarsy sucune Munumaine 3apa-
oe u3 1970. ronune u uparehoj Ipenopyyu op. 135 o ymephusary sucune
MUHUMATHe 3apade, U3 UCTE TOAMHE®, CBakKa 3eMJba Koja paTU(UKyje OBY
KonBeHMjy Oy>KHa je 1a yCTAaHOBH cUCeM MUHUMATHE 3apade, KOju, TIOpes
ocrajor, nogpasymena: 1) Hajuupy Moryhy npumeny, 2) myHe KOHCYJITaluje,
OJIHOCHO JHMPEKTHO ydemhe COIHUjaJHUX MapTHEpa, 3) COLUOCKOHOM-
cke (axTope KOju yTU4dy Ha BUCMHY MHUHHMMAJIHE 3apaje, 4) nepruoInyHO
npunarohasame, 5) onrosapajyhe mepe cripoBohema, 6) IpaBOCHAXXHOCT U
7) nomToBame c1000/e KOJICKTHBHOT IIPEroBapama (He MoXe ce 3a0paHuTH
Jla ce KOJIEKTUBHUM YTOBOPOM yTBpAY Behu HUBO MUHHMMAaJIHE 3apaje.

ITpu onpehuBamy BUCMHE MUHMMAIIHE 3apaje, Tpeda y3eTH y 003up
JIBE TPYIIC KpUTEpHjyMa:

1) nompebe paonuka u rwuxosux nopoduya, Boaehu padyHa o ornmrem
HUBOY IJIaTa y 3eMJbH, TPOLIKOBMMA XMBOTA, JaBalbUMa U3 COLMjaIHOT
OCUTYpama U peJIaTHBHOM )KMBOTHOM CTaHAAPAY APYTHX COLHUjaIHUX IPYyTIa;

2) exonomcke paxmope, yKibyuyjyhu 3aXTeBe eKOHOMCKOT Pa3BHTKa,
HUBO MPOAYKTUBHOCTH M MOXEJHHOCT J1a CE OJP>KU BHCOK HHMBO 3aI0Cye-
HOCTH.

Konsenuuja u Ilpenopyka npeasubajy moryhHocT noctojama:

1) jeaMHCTBEHE MUHMMAJIHE 3apajie ca jeAMHCTBEHOM IPUMEHOM (Y3
MOr'yhHOCT MocTojarkba PErHOHaJIHNX MUHUMAJIHUX 3apaja U yTBphuBama
BUIIMX MUHUMAJIHUX 33apajia);

2) pa3nuYuTUX MUHUMAJIHUX 3apajia Koje ce OJHOCe Ha oapehene rpyne
pasHKKa, OJHOCHO 3aHMMama (MJIalu paaHUIH, IPUIIPABHUIIH, MUTPAHTH,
PajHULM Ca HHBAJTUAUTETOM).

Konsenuwuja u [Ipenopyka ncTudy HEOMXOIHOCT CBEOOYXBAaTHHX
KOHCTaTall{ja COLMjATHUX NapTHEPA IPHIMKOM OCMHILIbaBabha U YIIpaBJbamba
CHCTEMOM MHUHHMMAJHHUX 3apajia, OHOCHO: 01a0Up U IPUMEHY KPUTEPHjyMa,
CTOIIE pacTa MUHMMAaJIHE 3apajie, IEpHOINYHO puiiarohaBame, periaBame
npobiieMa HacTaluX y MPaKcH, IPUKYIJbamke oJaTaka u Ipyro.

33 36opHux Koneenyuja u npenopyka Melynapoone opeanusayuje paoa, VIHCTHTYT 3a
noiuTHuKe cryauje, beorpan, 1996.
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Konsennujy 6p. 131 o yrBphuBamy BUCHHE MUHUMAJHE 3apajie U3
1970. rogune, CpOuja je parudpukosana 21. HoBemOpa 2000. rogune; Kao u
nparehy [Ipenopyky 6p. 135.

5. Munumasana 3apagay Cpouju

5.1. Oopeobe 3axona o pady u opyzux 3aKona
Koje ce 00HOCEe HA MUHUMAHY 3apady

[Mpema un. 111-113. 3axona o pady** (y namem TekcTy: 3aKoH):

1) 3amociieHH ¥Ma MpaBO Ha MUHUMAJHY 3apajy 3a cmaHOapOHU
VUUHAK U 8peMe NPo8edeHO Ha paoy;

2) munumanna 3apaoa ogpelyje ce Ha OCHOBY MUHUMATIHE YeHe padd
yTBpheHe y CKIIady ca 3aKOHOM, 8peMeHa npogedeHoz Ha pady U nopesa u
donpuroca koju ce iahajy u3 3apaje;

3) onmwmum axmom, OJTHOCHO yeosopom o pady yTBphyjy ce pa3inosu
3a JIOHOIIICH:E O/IITyKe O YBOol)ery MUHUMAITHE 3apa/ic;

4) o UCTEKy poKa 00 uiecm meceyu Off TOHOIICHA OJUTYKE O YBOhewy
MUHHMAaJHE 3apajie MOCIoAaBall je AyXKaH Ja 00aBeCTH PEerpe3eHTAaTHBHU
CHH/IMKAT O Pa3j03uMa 3a HaCTaBaK MCIIATE MUHUMAJTHE 3apajc;

5) mocionasai je 1y)kaH 1a MUHUMAJIHY 3apajy UCIUIATH 3aI0CICHOM
y BUCHHU Koja ce oapehyje Ha OCHOBY OUTyKe O MUHMMAITHOj LICHH paja Koja
BaXXU 3a Mecey y Kojem ce 8pui UCnaiama,

6) 3aMoCJIeHH KOjU IpUMa MUHUMAJTHY 3apajiy, iMa IpaBo Ha yBehany
3apanay u3 uiaana 108. 3akoHa 0 pajy, Ha HAKHAIY TPOIIKOBA U APYTa MPUMamba
KOja ce cMaTpajy 3apaZioM y CKJIaJy ca 3aKOHOM;

7) MUHHUMaJTHA [IeHa pajia yTBphyje ce OTyKOM COIIMjaTHO-EKOHOMCKOT
caBeTa OCHOBAHOT 3a Teputopujy Pemyonuke Cpouje;

8) ako CoumjamHO-EKOHOMCKH CaBET He JJOHECE OMIIYKY Y POKyY of 15
JlaHa OJT IaHa TIOYeTKA MPETOBOPa, OMITYKY O BHCHHH MUHUMAJTHE [IEHE paja
nonocu Brana Penmy6nuke CpOuje y HapenHoM poky of 15 naHa;

9) npu yTBphUBamy MUHUMAIIHE [ICHE pajia MojIa3u Ce HAPOUUTO OJ:

a) e23UCMEHYUJATHUX U COYUJATHUX NOMPeda 3aN0CIeHOe U be20ge
nopoouYye UPAACEHUX KPO3 BPEOHOCH MUHUMATHE HOMPOULAUKe KOPNe;

0) kpemara cmone 3anOCIEHOCIU HA MPAHCULMY PAOd,

B) cmone pacma opymo domakhee npoussooa;

) Kpemarba NOMmpouadKux yenda,

Il) Kpemarsa npoo0yKmMueHOCHU U

h) kpemarna npoceune 3apade y Penyoruyu;

34 3axkon o pady, ,,Cn. tmacauk PC”, 6poj 24/05, 61/05, 54/09, 31/13 u 75/14
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10) Onnyka o yTBphuBamby MUHIUMAJIHE LIEHE pajia calpiKu 00pa3ioKemhe
KOj€ OfipakaBa CBE €JIEMEHTE 3a yTBphMBamke¢ MUHUMAJIHE LICHE Paja;

11) ako nohe 1o 3HaUajHE MPOMEHE HEKOT O] eJIeMEHAaTa 3a yTBphUBambe
MHUHHMaJHe 1eHe paja, ColujalHO-eKOHOMCKH caBeT je oOaBe3aH J1a
pa3MoTpu 00pa3JIoXKEeHy MHHULIHMjaTUBY jeAHOr of yuecHuka ComujaaHo-
EKOHOMCKOI' CaBeTa 3a OTIOUHIbAHkEe MPEroBopa 3a YTBphHUBAE HOBE
MUHUMAJHE IeHE paja;

12) MuHMMAaTHA [IEHA pajia YTBphyje ce no padnom uacy 6e3 nopesa u
donpunoca, 3a KaJleHIapcKy TOAUHY, HajkacHHuje 10 15. centemOpa Tekyhe
TOAMHE, a IpUMeyje ce of 1. janyapa HapeqHe TOIUHE;

13) MUHMMaJIHA LIEHA pajia He MOXKE C€ YTBPAUTH Y HUXKEM U3HOCY OJ1
MUHHUMAJHE IIeHe pajia yTBpheHe 3a NpeTX0HYy FOAHHY;

14) Ongnyka o BHCHMHM MHHUMAJIHE IIeHE paja o0jaBibyje ce y
«Cnyx0enom rnacauky PemyGinke CpOujey.

3aKOoH, Kao LITO BUAUMO, MUHUMAJIHY 3apajy IoCMaTpa Kao u3y3emax.
Onwmum axmom (a TO Cy: KOJEKTHUBHH yTOBOP M IPAaBHUIHUK O pany),
OJIHOCHO y20680poM O pady YTBphyjy ce€ pasznosu 3a JAOHOLICHE OIJIyKe
0 yBOhewy MUHUMAIIHE 3apaje, a II0 UCTEKY POKa 00 wecm meceyu O
JIOHOIICHa OJUTYKe O yBOh)ery MUHHUMAJIHE 3apajie ociogaBall je AyKaH aa
00aBeCTH penpe3eHTaTUBHU CHHIMKAT O pa3jio3MMa 3a HacTaBaK HCILIaTe
MUHHMaIHE 3apaze. MehyTum, o noHomemha 3akoHa, MUHIMAaJTHA 3apaja je,
CBE BpeMe, peicTaBbala npasuio. Haume, MUHUMaINHY 3apajy uciuiahyjy,
KaKo IMOCJIOJaBLU KOjU UMajy ofpeheHe mpobdiiemMe y MOoCiIoBamwy, Tako U
MOCJIOABIH KOjU Te mpobieMe HeMajy (a Mel)y luMa cy Yak U MOCJI0AaBLH
KOjU ocTBapyjy exctpa npodurt). MUHUMaIHU 3apaly Takohe mpuma u
onpehenun Opoj 3amociaeHuX KojuMma ce 3apaja uciiahyje u3 Oyuyera. 13
penyOunukor OyyeTa MUHIMAJIHY 3apaay npumMa oko 2.000 3anocieHux u oko
5.000 3anociiennx u3 Oyyera MOKpajuHe U jeJUHHIIA JTIOKAITHE CaMOYIIpaBe.

[Ipouemwyje ce na 'y CpOuju MUHMMaIHY 3apagy npuma oko 350.000
3ar0CICHHX.

WHcTuTyT MUHMMAaNHA 3apaja, OCUM IPHJIMKOM HCIUIaTe 3apaje
3a10CICHOM, IPUMEbYje Ce U Y BE3H ca:

1. ucrunaToM HerctaheHUX MOTPaKMBaHba 3alI0CICHUX KOJI TOCIIOAABIA
HaJl KOjUM je OTBOPEH CTEYajHH MOCTYIIAK, U TO:

a) 3apajJiec U HaKHAJE 3apajie 3a BpeMe OACYTHOCTH ca paja 300r mpH-
BpPEMEHE CIIPEUYEHOCTH 3a Pajl [0 MPOMHCUMA O 3PABCTBEHOM OCHUTYPAmY
KOjy je OMo ay’kaH Ja WCIUIATH MOCIOAABAIl 3a IMOCIEABUX JEBET MECCLH
pe OTBapama CTEUajHOT OCTYIKa (Y BUCHHHU yTBPHEHO] ONITYKOM CTEUajHOT
CyJa, a HajBUILEC Y BUCHHU MUHUMAJHE 3apaJie);
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0) HaKHaJE WITETE 32 HEUCKOPUITNEHN FOAUIIBE OAMOP KPUBULIOM
MOCJI0/aBIa, 33 KaJeHIapCKy FOAMHY Y KOjOj je OTBOPEH CTEYajHH IOCTY-
MaK, ako je TO IpaBO MMao MPEe OTBapama CTEYajHOI MOCTYNKa (Y BUCH-
HU yTBp)CHO] OJIYKOM CTEUajHOT CyJla, & HajBUILEC Y BUCUHU MUHUMAaJHE
3apaje)’’;

2. UCIUIaTOM HaKHaJe 3apaje Koja ce 00e30ehyje u3 cpencrasa oda-
BE3HOT 3/[PaBCTBEHOI OCUTypamba’®;

3. ucnjaToM HaKHAJE 3apajie, OJHOCHO HAaKHAJAE IUIaTe 3a BpEeMe
HOPONIBCKOT OZICYCTBAY 1

4. oppehuBameM KpUTEpHjyMa 3a I0feITy MOACTHLAja PaJX IPUBIIaYCHha
JTUPEKTHHUX yiarama’®,

o nonourema 3akoHa 0 ©3MEHaMa U JoIyHaMa 3aKoHa O 3a0IJbaBamby
U OCUTYpamby 3a Cllyuaj He3anocaeHocTu,” neuem6Opa 2017. roqune, HOBYaHa
HaKHaJa 3a Clly4aj He3alloCICHOCTH HUje Moria OuTH Buiia o 160% Hutn
Huxa ox1 80% MUHKMMAaIHE 3apajie yTBpheHe y CKiIaly ca Iponucuma o paay
3a Mecel] y KOjeM ce BPIIM HCIlIaTa HoBYaHe HakHaze*.

5.2. Hauun ymephuesara sucune muHumaine 3apaoe

Kapna je pey o HaunHy yTBphHBama BUCHE MHHUMAJHE 3apajie y
Penyonunu Cpouju, y nepuony oxn 2001. 1o ganac, ogHocHo 2020. ronuse,
MO’KEMO Pa3IUKOBATH 08a nepuood.

[MpBu nepron Tpajao je ox 1.7. mo 31.12.2001. ronuHe. Y oBOM nepHony,
y CKJIaZy ca wiaHoM 65. 3akoHa O paJHUM OZHOCHMMa, MUHHMAJIHA 3apajia
n3Hocmia je 35% op npocedyHe 3apaje y npuBpenu PenyOnuke, nmpema
nocjeameM 00jaBJbEHOM TMONATKY PEermyOIMUYKOr OpraHa HaJJIe)KHOT 3a
MOCJIOBE CTAaTHCTHKE. MUHMMAaITHA 3apajia yTBphUBaHa je y 6pymo uznocy, a
COILIMjaJIHU JIONIPUHOCH TTahaHu cy Ha HajHUIKE OCHOBHUIIE ITPEeMa 3aXTEBaHO)]
CTPYYHOCTH, 300T Yera je MUHMUMaJIHA HETO 3apaja Ouiia HUXKa 3a BHILIU
3aXTCBaHU CTCIICH CTPYYHOCTH.

35 3axom o paoy, (,,Cn. tmacauk PC”, 6p. 24/05, 61/05, 54/09, 31/13 u 75/14), unan 124-126.
36 3akon o 30pascmeenom ocucypary (,,Cia. tnacauk PC”, 6poj 25/19), unan 96.

37 3axon o ¢unancujckoj nodpuiyu nopoouyu ca oeyom (“Cn.rmacauk PC”, 6p. 113/17 n
50/18), unan 14.

38 VYpenba o ogpehuBamy KpuTEepHjyMa 3a AOENy MOJCTUIIAja PAIH TPUBIAYCHA TUPEKTHAX
ynarama (“Ca.macauk PC”, 6poj 1/19), unan 2. Tau. 14.

39 3axon o usHmenama u Oonymama 3aKoHA O 3aNOULBABARY U OCUSYPALY 3d4 CVYA]
nezanocienocmu (“Cn.rmacauk PC”, 6poj 113/17)

40 3akona o 3anourvasary u ocueypary 3a ciyyaj nezanocienocmu (,,Ci. rmacauk PC”,
6p. 36/09, 88/10, 54/09 n 38/15), unan 70.
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Hpyru nepuon tpaje ox 2002. ronune 10 AaHac. MUHUMaITHA 3apaja
yTBphyje ce y Hemo usnocy no paonom dacy. Y OBOM NEPHOLY MOKEMO
pas3JIMKoBaTH ABa Iepuoaa. Y MIPBOM, KOju je Tpajao ox 1.1.2002. no
31.12.2004. ronuHe, y ckiaay ca ujgaHoM 85. 3akoHa O paJy, MUHHUMAJIHY
3apajay CIopasyMHO cy yTBphuBanu Brnana, penpe3eHTaTUBHU CUHAWKATH
U yApYKema Iociojanana, a y Apyrom, koju tpaje ox 1.1.2005. no nanac,
MHUHHMaJHa 3apajaa, y ckiaxy ca wianoMm 112. Baxeher 3akoHa o pany,
yTBphyje ce OIIyKOM COLHjaJIHO-EKOHOMCKOI CaBeTa OCHOBAHOI 3a
tepuropujy Peny6iinke Cpouje, ¢ TuM 1a ykoiauko ColujaniHo-eKOHOMCKH
caBeT HE JJOHEece OMJIYKY Yy POKY ox 15 nmaHa o AaHa modyeTka MperoBopa,
OJUTYKY O BUCMHM MUHHMMaJIHE LIeHe paja foHocu Bnana PenmyGinnke Cpouje
y HapeHOM poKy ox 15 nana.

3a nocienmux netHaect roauna (01 2005. mo 2020. roquHe) npuMeHe
Baxxeher 3akoHa o paxny, ColujanHoO-eKOHOMCKH CaBET JIOHEO je OJUIYKE O
MHHUMAITHO] IIEHH pajia, OJHOCHO O MUHMMAJIHOj 3apajiu 3a 0caM roauHa®,
a Bnaga Peny6nuke CpOuje, momTo HUje ocTUrHyT Jorosop Ha CouujanHo-
E€KOHOMCKOM CaBeTy, 3a IIeCT roAuHa*’, ¢ TUM LITO je je[HY TOAHHY,
CoumjanHo-eKOHOMCKH CaBET JIOHEO OJIIYKY 3a Iepuol janyap-dedpyap, a
Brnana 3a nepuon mapt-neuemOap 2013. roguse.

6. 3ak/pyuak

V uunspy yHanpehema cucrema MUHHMaIHe 3apaje y CpOuju, puIHKOM
JOHOILIEH-a HOBOT 3aKOHA O pajly, HEOIXOHO j€ N3BPLIMTH YUTAB HU3 U3MCHA.
V 3aKJby4Ky OBOTI pajia HABOIAUMO HEKE OJ] TUX M3MEHA.

1) Ilpema unany 111. 3akoHa o pany:

“Onmumum akmom, 0OHOCHO Y2080pom 0 pady Ymephyjy ce pasno3u
3a OoHowerbe 00IyKe 0 Y8ohery MUHUMAIHe 3apaode.

Ilo ucmexy poxa 00 wecm meceyu 00 OOHOULEIbA O0TYKe O Y8ohersy
MUHUMATHE 3apade nocio0asay je Oyican 0a obasecmu penpe3eHmamueHu
CUHOUKAM O PA3NO3UMA 34 HACTABAK UCHIAmMe MUHUMAHe 3apade.”

MuHuMaiHa 3apajaa, Kao IITO BHAMMO, je M3y3€TaK, OAHOCHO 1Yy
ucrmnahyje mocnomasan Koju uMa pasiore 3a To. Maaa 3akoH He HaBOIU
OnrKke paszjore 3a HCIIaTy MHHHMAJIHE 3apajie, MOKEMO MPETIIOCTaBUTH
Jla HajBaKHUjU Pa3jor cy npoOieMH M TelKohe Koje MocioaaBal uMa y
MOCJIOBAY.

41 3a 2005. (gBe ommyke), 2006. (nBe ommyke), 2007. (aBe ommyke), 2008. (aBe ommyke),
2009. (nBe ommyke), 2011. (aBe ommyke), 2012. u 2018. roguny.
42 3a 2010 (tpu omryke), 2014. (aBe ommyke), 2015, 2016, 2017, u 2019. ronuny
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ITocTaBspa ce mUTaKkE 1a I MUHUMAIIHA 3apajia 1 y HOBOM 3aKOHY O
pany Tpeba aa ocTaHe W3y3eTaK WM Aa Oyze MpaBuio.

CMmarpamo J1a ucIiata MUHUMAaJHe 3apajie He Ou Tpebaso na Oyxae
usyserak u3 cieaehux pasnora: 1) og goHommema 3akona o paxy 2005. ro-
JMHE, CBU MOCII0AaBLH, 0e3 003upa Ha TO J1a JIM UMajy HJIM HEMajy Telkohe
y HocioBamy, ucruiallyjy MUHHMaJHy 3apajy, 2) ApXaBa, Kao Hajsehu mo-
ciopaBal, ucrahyje MuHuManny 3apaay (oxo 20.000 3amocneHux koju
npumajy 3apany u3 Oynera PenyOnuke, npumajy MUHUMAJIHY 3apany), 3)
koHBeHUuje MOP-a koje ce ogHOCe HAa MUHMMAIIHY 3apafy, II0ueB Of IIPBe,
noHete 1928. ronune, (Konsenuuja 6p. 26 0 MexaHu3My 3a yTBphUBame BU-
CHHE MHUHHMAJTHE 3apajie) 1o rnocieawme qoHete 1970. ronune, (Koneenmuja
Op. 131 o ogpehuBamwy MUHUMAJIHE 3apajie) HUCY NPEABHUICIIC MUHUMAIIHY
3apaay Kao u3y3eTak.

2) I[Ipema unany 112. 3akoHa o pany:

“Ilpu ymephusary Munumanine yene pada noiasu ce Hapouumo 00:
e23UCMeHYUjarHux nompeba 3anocieHoe U 1e208e NOPoouYye U3PANCeHU Kpo3
8PEOHOC MUHUMATHE NOMPOUATKe KOpne, Kpemarsa Cmone 3anocienocmu
Ha mpacuwimy paoda, cmone pacma opymo oomahez npouszeooa, Kpemarsd
NOMPOWAKUX YeHa, Kpemarba npOOYKMUEHOCMU U KPemarsa npocedne 3d-
paode y Penyonuyu.”

Hutupanu tpehu cras, unana 112. 3akoHa o pany, ycarjiaiieH je ca
Konsenuujom 6p. 131 u IIpenopyxom 135.

Cmarpamo 1a je y HOBOM 3aKOHY O paay HOTpeOHO MpeaBUIIETH
JOHOILICH-€ ITOA3aKOHCKOT aKTa, KOjUM OM ce OprKe yTBPAMIIO Ha KOjU HAUMH
CBaKHM Ol HABEACHUX ILIECT NapaMeTapa IojeJUHaYHO yTHYE Ha yTBphHUBame
MUHHUMaJHE [ICHE paja.

3) llpema unany 112, ct. 6 3akoHa o paxny:

“Munumanna yena pada ymephyje ce no paduom uacy 6e3 nopesa u
0onpuHoCa, 3a KaieHoapcKy 200uHy, HajkacHuje 0o 15. cenmembpa mexyhe
200uHe, a npumemrsyje ce 00 1. janyapa Hapeore 2ooune.”

VY Be3u ca HaBEACHUM CTaBOM cMaTpamo cliienehe:

a) [lonazehn on unmenunne na 3akoH o paay oA 3apasioM Hoapa3yMeBa
3apany: “xoja cadparcu nopes u donpunoce Koju ce naahajy uz sapade” (4ian
105.), ogHOCHO, IpYrUM peyuMa, IojapazymeBa “OpyTo 3apaly, MUILIbEHA
CMO J1a 1 MUHUMAJIHY LIeHY paja Tpeda yTBphuBaTH y “OpyTo H3HOCY”, a HE Y
“HeTO U3HOCY”’, OHOCHO “6e3 nopesa u donpunoca”. OBo OM OUIIO 3HAYAJHO
3a 3aM0CIIeHE, jep Y CiIy4ajy CMamkerbha [opesa 1 IoNprHoca, nosehasa ce 1eo
3apajie KOjH 3arocieHy "HOCH Kyhu'.
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0) HUje HEONXOAHO MUHUMAJIHY LIEHY paaa yTBphUBaTu “Hajkacuuje
0o 15. cenmembpa mexyhe cooune.”

Wmajyhu y BUAYy 11a je npriIMKOM yTBphHBarma HajHIKE LICHE paJia He-
OIXOJHO PacoyiaraTy ITO HOBUjUM CTATUCTHYKUM MoAanrMa (Ha IpuMep,
IpH caJallilbeM Npeasul)ary MUHUMAJIHE IIEHEe pajia KOPUCTE Ce MOAAIn
0 MHHHMMAJIHO] IOTPOILIAYKOj KOPIH U3 MapTa Meceua Tekyhe roguse, 3a
3apaay Koja he ce ncruiahuBaTu unTaBe HapeJHE TOIMHE) U J]a Ce 3aKOH O
Oyuety Penrybnuke Cpbuje noHocu a0 15. neremOpa, MuLsbema cMo Ja ou
POK 32 JIOHOLICH-E OAJIyKE 0 MUHMMAJIHOj LIEHHU pajia Tpedasio IOMEPUTH 110
15. HoBeMOpa Tekyhe ronuHe 3a HapeAHy TOJUHY.

4) IocTynak yTBphuBama MUHUMAJIHE IIEHE paja Tpedasio Ou mozue-
TuTH Ha 1Be (haze. Y pBoj Ga3u yTBpAHO OU ce MOYETHU M3HOC MUHUMAJTHE
LIeHe paja, y MPBOM pelly Ha OCHOBY COLMjAJIHUX KpUTEpHjyMma (BUCHHA
MUHUMAaJIHE MOTPOIIAYKe KOPIIE U IPYTH KPUTEPUjyMH), a Y Apyroj dasm,
BpLIMIIO OM ce ycKiIaluBambe MUHUMaJIHE LICHE Pajia, IPBEHCTBEHO HA OCHOBY
EKOHOMCKHUX KpuTepHjyMa (Ha mpumep 30up nporeHara pacta 0pyto nomaher
MPOM3BOJA U MOTPOIIAYKHX LICHA).

IIpBa a3a O6u ce nokyanana ca NOYETKOM IIPUMEHE HOBOI 3aKOHA O
pany, a ga3za yckiaahuBamba MUHMMaJHE LIEHE BpIIKJa Ou ce CcBake TOIMHE,
no 15. HoBemOpa Texyhe rogune, kaga O6u ce onpehuana neHa paja 3a Ha-
penHy FOAMHY.

ITpu noctojehem HaunHy yTBphUBaka MUHUMAJIHE LICHE paja, 1o mpa-
BUILY, YBEK C€ MOJIA3H “U3 OYETKa”, ¥ TO U3 JIBA Pa3JIora: MPBH, LITO IIOUYSTHH
M3HOC MMHHMMAJIHE IICHE paJia HUje pealiHo yTBpleH, u ApyTH, IITO je Y Ipo-
TEKJIOM Nepruoay OMJIo roJHa Kajia MUHUMAJIHA LieHa paja Huje yBehaBaHa.

5) Cmarpamo aa Huje noTpedHo yTBphuBatn mnocebHy dhopmyiy 3a
onpehrBame BUCMHE MUHUMAJIHE 1IeHe paja, Beh Ou MUHMMallHA [IeHa pajia
Tpebasno na Oyae pe3yaTar COUMjalIHOT Ujajora u3Mely counjaaHux mnap-
THepa (Ap:KaBe, [0cI01aBala U CHHANKATa), 3aCHOBAHOT HAa PEajHUM CTa-
TUCTHUYKHUM ITOKa3aTeJbUMA.

6) Mehy napameTpe 3a yTBphrBam-e MUHUMAJIHE LICHE paja Tpedaio ou
YKJBYUUTH Ipar pu3rKa ol CAPOMAaIITBa (PelaTUBHY JIMHU]Y CHPOMAILTBA).

7) 3akoHOM OH Tpebaso naTu MOryhHOCT fa ce, opex yTBphuBama Mu-
HUMAJIHE [ICHE paJia Ha pey0JINYKOM HUBOY, MOJKE YTBPAUTH U MUHUMAJIHA
LIeHa pajia ¥ Ha JIOKAJIHOM HUBOY, OZIHOCHO Ha HUBOY (pajia WM IIOKpajuHe.

HeomnxonHo je mojayaty paja HaaJe)KHE HHCIIEKIH]E Y LUJbY OTKPUBabha
CBHX HETPaBHJIHOCTHU y BE3H ca 00pauyHOM U UCIIJIATOM MUHUMAJIHE 3apaJie.
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Minimum wages in the Republic of Serbia
- Proposals for Amendments

Summary

The International Labour Organization defines minimum wages as
,,The minimum amount of remuneration that an employer is required to pay
wage earners for the work performed during a given period, which cannot
be reduced by collective agreement or an individual contract.”

The aim of this paper is, starting from: 1) ratified conventions and
recommendations of the International Labor Organization, 2) international,
regional and national sources of labor law; 3) implementation of minimum
wage institutes in the world and in Serbia - to propose certain changes in the
minimum wage system in the Republic of Serbia.

Keywords: wage and salary, earnings, minimum wage, consumer ba-
sket, ILO conventions and recommendations, social dialogue.
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[Ipernennn HayyHN wiaHaK™
Ilpogh. op Pajko Knuuxosuh,
Baupeonu npoghecop @axynmema npagnux nayxa
Yhueepsumema 3a nocioene cmyouje bara Jlyka

UDK: 331.442(497.15)
364.636-057.1(497.15)

SAIIITUTA O Y3HEMHUPABABA HA
PAJY Y PEIIYB/IHIIH CPIICKOJ

Ancmpaxm: Y Penyonuyu Cpnckoj ¢y y moKy aKmueHocmu
Ha OOHOUWlery 3aKOHA O 3aumumu 00 Y3HeMUpAasarbd HA paody.
Vanemupasarve na pady npucymuo je y Penyoauyu Cpnckoj, kao
Uy OCmanum 3emmsama okpyxcerba. Mehymum, numarve 3auimu-
me 00 310CM8aAbArbd HA pady JjeuMuyHo je ypeheno 3aKoHom o
paody. be3 003upa Ha my yurbeHuyy, HeONXOOHO je Ha CUCTeMAMUYaH
HA4uH ypeOumu 3aumumny 00 Y3HeMupasarsa Ha pady, npedsudjemu
ROCMYNAK U HAYUH OCMBApUarsd npasda Hd 3aumumy 00
V3HeMupasarba Ha pady Koo nocrodasya u nped, éeh nocmojehium
opeaHuma.

3axon roju je y npoyedypu ypehyje nauun u nocmynaxk 3aumumy
00 Y3HeMUpasara Ha pady KOO CUX nociooasaya 6e3 obzupa
Ha Kapaxkmep 6AACHUMUMBA U 0OIUK OP2AHU308AILA, Y OP2AHUMA
penybnuuke ynpage u 10KaiHe cCamoynpase u Koo nociooasaya, Kaoa
aneasicyjy pao auya 6an paoHo2 00HOCA. 3aKOH NPeyu3Ho Oepunuue
obnuxe ysuemupasaroe u ymephyjy paome Koje npedcmasmdajy
y3uemupasarve. llpuruxom deunucarba 0oaUKA YIHEMUPABATLA U
Paoru Kojuma ce 8puil Y3HeMupagare, 600U ce pauyHa 0 npupoou
Paoru u NOCHeOUYama no Juye Koje mpnu y3HeMupaearse.

Tum 3axonom obesbjedukie ce egpurkacnuja 3aumuma o0 y3HeMupa-
6arba HA paody u y @esu ca padom y 0OHOCY HA 3AUIMUMY KOJy
obe3s0jehyje 3axon o paody, y ckaady ca mehyHapooOHuM U pecuoHaIHUM
CMaHOapouMa u UCKYCMBUMA 3eMaba U3 OaUdce2 OKpyIcerba U
VUUHUMU 3HAYA]AH HANPeOaK y 3aumumu npasa paoHuxa yonume.

Kopyune peuu: ysnemupasarse, 3aumuma o0 y3Hemupasarod, mjepe,
Mupumesvl, CNOpasym, UHCNeKyuja, cyoosu.

" e-mail: rajkoklickovic@hotmail.com
Pao npummen: 25.08.2020.
Pao npuxeahen: 21.09.2020.
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1. YBog

VY3HeMHUpaBambe WU 3JI0CTaBJbabE Ha Pady 3a KOje ce 4eCTO KOPUCTH
EHTJIECKH M3pa3 ‘MOOUHT" mprcyTHO je y PemyOmuiu Cprickoj kao u'y ocTa-
UM 3eMJbama Tpansuiyje. O30uIpHuje 0aBIbeHhEe TPOOIEMOM 3JI0CTaBIbAKkA
Ha paxy nodeno je kpajem 20 Bujeka y bbemaukoj u @paniryckoj. bbemauku
ncuxoior Xajuu Jlejmen cenamaecetux roauna 20. Bjeka npBu ynoTpedsbasa
TEPMUH MOOHMHT Ja 00jacH ogHOCe Mel)y Jbyanma Ha nocity. IloueTkom oBor
BHjeKa JJ0J1a3H 10 3aKOHCKOI' peryiucama 3a0paHe 3JI0CTaBJbamba Ha pafy.
EBpornicku napinament 2001. roquae noHMO je Pesonynnjy o y3HeMupaBamwy
Ha paJHOM MECTY U M03Ba0 CBE WIAHHULE J1a CE CYIPOTCTABE 3JI0CTABIbAY
U CEKCyaJHOM Y3HEMHUpaBaly Ha PaJHOM MECTY U /1a U3MjEHE U JIOIyHE
nocrojehe 3aKOHOAABCTBO, Ka0 U J1a u3pajae erkacHe MeXaHU3Me IIpaBHE
3aILUTHUTE.

Camo manu Opoj eBpOIICKHX 3eMalba, y Koje cranajy lllBexacka,
benruja, ®panmycka u XonaHauja, J0HUO je oceOHe 3aKOHE Y ITUIbY O0Op-
0e MpoTHB 3JI0CTaBJbamka Ha paqy, JOK ce y BehuHu Apyrux 3emajba Kao
mTo cy Bbemauka, Upcka n Bennka bpurannja kopucte nmocrojehe ogpenode
KPUBUYHOT U I'palaHckor 3akoHozaBcTBa. Y PenmyOmuum Cprickoj nuTame
3a0paHe y3HEMUPaBamka U APYTUX CIIMYHUX Palbi TPEHYTHO j€ AjeTUMHYHO
peryiancaHo 3aKOHOM O pajy,’ ajM cy y TOKY aKTHBHOCTH Ha JJOHOIICHY
MOCEOHOT 3aKOHA.

Peny6nuka Cpricka, y ckiany ca ogpendama unana I11 tauka 3. Yerapa
bocne u Xepueropune u Amanamana XXXII y tauku 12. YcraBa Peny-
ommke Cprcke, ypelyje u 06e30jeljyje pagHe omHOCe, 3alITUTY HA Pany |
3al0LIJbaBakEe y KOjUMa ypehyje nurama clipedaBama 3J10CTaB/bamba Ha
pany. Mehytuwm, u y unany 13. YcraBa Penybnuke Cpricke, y qujeny Koju
ce OJJHOCH Ha JbyJICKa ITpaBa u cioboze, u3mel)y ocraor, yrBpheHo je 1a cy
JBY/ICKO JIOCTOjaHCTBO, TjeJICCHU U JyXOBHU HHTETPUTET, YOBjEKOBA IPUBAT-
HOCT, JINYHU U IOPOIUIHU )KUBOT, HeTioBpeanBu. Takole unanom 39. Ycraa
Peny6nuke Cpricke, mopez ocTalior, yTBpheHo je 1a CBaKO MMa IIPaBo Ha pall
U cioboxy pajia, IpUHYIHH paj je 3a0pameH, CBako je ciao0oman y nzdopy
3aHMMarba U 3a10CiIekha U 0[] jeJHAKUM YCIOBHUMA MY je JOCTYIIHO PaIHO
MjecTo U QyHKIH]a.

VY ckiagy ca yCTaBHUM TapaHIMjaMa, y HOBOM 3aKoH o pany Pemy-
ommke Cpricke Koju je CTynuo Ha cHary janyapa 2016. ronuse, a u JaHac je
Ha CHa3M, KOju ypehyje 3aliTUTY JIMYHOT MHTETPUTETA 3al0CIEHUX TaKO
LITO MPOIUCYje 1a PaAHUK U JILE KOje TPAKU 3al0CIICHhe HE MOXe OUTH
CTaBJbCHO Y HEPABHOIIPaBaH I0JI0XKaj KO OCTBApUBamba IPaBa IO OCHOBY

1 Cnyx6enu rmacauk Pemy6muke Cpricke, 6p. 01/16 u 66/18.
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paza u ImpaBa Ha 3amociene 300r pace, ETHUUKE NMPUIAJIHOCTH, 00je KOXKe,
10J1a, je3UKa, peJIuruje, NOJUTHYKOT WU APYTor MUILbEwka U yOjehema un
Ipyrux odusbexja yrephenux uianom 19. 3akona o pany. [lopen rora, unanom
20. 3akonHa 0 paxy 3a0pamyje ce IOCpeaAHa U HEMOCPEAHa JUCKPUMHUHALIN]A
110 HaBEACHUM JUCKPUMUHATOPHUM OCHOBaMa, a 4wiaHoM 24. 3akoHa o paay
HE J103B0JbABA CE Y3HEMHUPABAIbE U CEKCYaJHO Y3HEMHUPABae, HACUIBE 10
OCHOBY I10J1a, KA0 U CUCTEMATCKO 3JI0CTaBJbabe PaJHMKa 0l OCIoaBLa 1
OpYTUX pagHUKA.

Onpende koje ce oqHOCe Ha 3a0paHy OMJIO Kojer 00JIMKa y3HEMUPaBatbha
yrpaljese cy y panuju 3akoH o paay? 2007. roauHe, Kao 3ajeIHHYKN HATIOP
counjarHux naptHepa u Llentpa 3a jeqnakoct nonosa Pemyomuke Cpricke,
y LMJbY KBAJINTETHHjE 3aIUTUTE PaJHUKa Ha MOCIY.

[Tpunukom noHoIIEHa 0062 HaBeaeHa 3aKoHa O paly BOAMIIO Ce padyHa
Jla ce y ckiaay ca MehyHapogHUM cTaHIapauma ooe30ujenu mro Beha
3aIlTUTa PaJHNUKA U CIIPHjeYH CBAKH BUJ y3HEMHpaBamba Ha pafy.

VY Peny6aumu Cprckoj je y 2012. u 2013. roguau 6mito mokyuaja aa
ce JoHece noce0aH 3aKOH O 3alTUTH 0J] y3HEeMUpaBama Ha pany. Ox crapHe
COLIMjaJIHUX MapTHEPa IPUIIPEMJIBEH je MoceOHa IPOIHUC MO HA3UBOM 3aKOH
0 cIIpevaBamy 3JI0CTaBJbamba Ha paay Koje je mpemioxuia Biana Peny6nuke
Cprcke u xoju je y dopmu Hapra ycBojen on crapane Haponne ckynmrine
Peny6nuke Cpicke.’

[Ipema 3akspyuxy Haponne ckynmTune Bnana je 6una y obaBesu
CIPOBECTH jJaBHY PACHpaBy IITO j€ U YUYUILEHO U CBE IPUMje10e U CYyrecTHje
ca THX paclipaBa cy yrpahene y Tekct IIpujeasiora 3akona kojera je Brnana
Penybnuke Cpricke nmpuxBaTuhiia W ynyTuwia y npoueaypy Hapomnoj
ckynmtuau Penyonuke Cpricke.

[TpunukoM mpumpemMe 3aKoHa U Ha jaBHO] pacrpaBd O 3aKOHY OMIIO
je mpujensora o cTpaHe npeAcTaBHUKA MOCI0aBana a ce U3MjeHH Ha3uB
3aKOHA jep OBaKaB HA3MB BpHUjeha nmocionasie, LTO HUje mpuxBaheHo, jep je
Ha3WB 3aKOHa OMO oxpeleH Ha OCHOBY MpoOJIEMaTHKE KOja ce ’buMe ypehyje
a CIIMYHA Cy pjellieka U y 3eMibaMa OJIIKer OKpyKema.*

300r Tora cy noCI0JaBIH Ha jeIHOM o1 og0opa HaponHe ckynmTune
ycIjenu u3100uparu 4jaaHoBe og0opa Koju cy 3aTpakuiu 1a Biana nmoByue
3akoH 3 npoueaype mto je HaponHa ckyniuThHa ¥ NpuXBaTuia, HAKOH
TOra 3aKOH HHj€ ITOHOBO CTABJbEH Y MPOLECAYPY U CBE aKTUBHOCTHU y BE3U
2 Cnyx0enn rmacauk Pemyonmuke Cprcke, 6p. 38/00, 40/00, 47/02, 38/03, 66/03 u 20/07.

3 Hampr 3akona je ycBojuina Haponna ckynurrraa PenyOmmke Cpricke Ha CjeIHULH OPIKAHO]
07.11.20012. roausne.

4 'V npunpemMu ¥ u3paau 3aKkoHA O CIIpedyaBamby 3JI0CTaBJbaka Ha pajy KOPHIITEHA Cy
uckyctBa Pemybmmke CpOuje.
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JIOHOILICH-a MOCceOHOr 3aKoHa cy mpectayie. Ha 3axTjeBy 3a JOHOLICHE
MOCEOHOT 3aKOHa MHCUCTUPAJIU Cy CHHIMKATH U Braaa je Ouia ucror craBa
HaKoH ycBajarba KoHBEHIIMje 0 3710CTaBIbatby U H3HEMHUPABAAY O] CTAPHE
renepaiHe koHdepenuje MOP-a® 6poj 190.

VY nnany pana Brnage u Hapoane ckynmrune Penyonuke Cpricke
npensuleHo je aa he ce y 2020 ronuHu JoHUjeTH ocedaH 3aKoH KojuM he
ce IPONKCcaTH MEXaHU3MHU 3aIUTUTE Ol y3HEMUpaBamba Ha pajy, caapKajHuje
Y KBaJIUTETHH]jE Y OJHOCY Ha nocrojehe crame.

VY npunpemMu 1 u3pajan OBOT 3aKOHA Ka0 YWIAHOBHU paiHe TPYIIEC yUECTBY]Y
MPEICTaBHULIN yIPYKeHa [0cI01aBala i CHHINKATa, YUMe ¢y ooe30jehene
KOHCYJITAIlMje ca 3aMHTEPECOBAaHUM JIMIIMMa a Y TeKCT OBOT 3aKOHa yrpaleHu
Cy U BMXOBH CTaBOBU M cyrectuje, Oyayhu ma oHu 3actynajy uHTEpece
U MPEACTaBIbajy MOCIOAABLE U PAJHUKE, WITO je npeasuheno taukom 12.
CwMjepHuIa 3a HOCTYNAKke PenyOIMYKHUX OpraHa ympase o yueniy jaBHOCTH
y KOHCYJITaljamMa y u3pajau 3aKoHa.’

Pangna rpyma ce Ha MOYETKY pajia Ha 3aKOHY CyOouujia ca BEJIMKUM
OTIIOPOM TIOCJIOIBALla HAPOYUTO KaJa je pUjed O caMOM Ha3UBY M IPEAMETY
3akoHa. CBOje HErooBame MOCIOABBLU Cy MCKa3aJIM U Kajaa je pujed o
parupukanuju KoHBeHIHMje 0 31m0cTaB/bay U y3HEMUpaBamwy 0poj 190 n
[Ipenopyxke o 310cTaBibamy U y3HeMUpaBawy 0poj 206, tako na PenyOnuka
Cpricka jour HUje Jajia carylacHOCT 3a paTu(UKalujy UCTUX HaJICKHUM
opranuma bocue n Xepuerosuse.

2. Pa3zjio3m 3a IoHOIIIEH-€ 3aKOHA

[IpakTruna nmpuMjeHa 3akoHa O paly MoOKa3ajia je Aa OH He Ipyxka
JOBOJBHY 3AIUTHUTY y CIy4ajeBUMa y3HEMUPaBama Ha pajy, U 1a je HEOIXOAHO
JOHMjeTH ToceOaH 3aKoH KojuM Ou ce o0e30ujenuna eduxacHuja u
JjeJIOTBOPHH]ja 3aIITHTA PAaJHUKA Y CBUM CIy4ajeBUMa Y3HEMHUpPaBamba Ha
paHOM MjecTy. 3a JOHOLIEeHE NOCEOHOr 3aKOHA O CIIPEYaBakby 310CTAaBIbaba
Ha pany y Peny6nunu Cprickoj, koju Tpeba ja yHece HOBUHE y OBY O0JIACT,
y OBO BpHjeMe MOCTOje 030MIbHU PA3JI03H.

[Ipema pocTynmHHMM momanMMa M3 TOOUILIBLUX H3BjeLITaja o
pesynTaruMa akKTUBHOCTH MHCTUTyLHje OMOyIcMeHa 3a JbyJCKa MpaBa
Bocue n XepueroBune, y nepuony on 2015. roguse 10 naHac IpUCYTaH je
TPEeHJ pacTa cilydajeBa MOOMHTa. Y TOM CMHCIY, oMOyAcMeHH npumMjehyjy
Jia je KOHCTAHTHO MPHCYTaH BUCOK Opoj xKandu Ha MOOMHT y3 KOHCTAaTalUjy

5 KonBenmyja je ycBojeHa on crpane 'enepamne xondepenmmje MOP-a, 22. Jyna 2019.
TOJIMHE.
6 CyxOenn racauk Pemmyonuke Cpricke®, 6poj 123/08 u 73/12.
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Jla IpeMa npoljeHaMa oMOy/ICMEHa, OBU MO/IALU U AaJbe HE IPEACTABIbA]Y
CTBapaH NpUKa3 00MMa AUCKPUMHUHALIM]E, jep U 1aJbe UMa HelPHjaBJbEHUX
cllydajeBa, 300T FeHepaIHOT HeMOBjepeba, Kao 1 300T cTpaxa 0/ eBEHTYaIHUX
HEeraTUBHHUX IOCJbEIULA 10 CTATyC XKPTaBa.

Hajsehu Opoj npenopyka koje je OMOyacMeH 3430 y IoCMaTpaHOM
nepuoay ofgHoce ce Ha MOOHHT. bpoj obpahama rpahana 30or mobunra y
2018. roguHHM 3HATHO je moBehaH y olHOCY Ha MPETXOAHY TOIUHY, ¥ TO 3a 38
(33%), anu 1 gajbe He ogpaXkaBa CTBAPHO CTAE HA TEPEHY.

Jlo oBakor 3akJbyyka OMOYICMEHH JI0J1a3¢ Ha OCHOBY M3jaBa CTpaHaKa
IPUIMKOM 00aBJbarka YCMEHUX Pa3roBopa, U YMIEHULIE J1a ce 3Ha4dajaH Opoj
rpahana He olTydyje 3a MOKPETamke NOCTYIKA Mpe]l HHCTUTHIIN]OM, HUTH
Tpake CyJCKY 3allTUTy M3 CTpaxa Ja OM y TOM Cily4ajy MOIJIHM ocTaTH 0e3
nocia.

OMOyCMeHH Cy, TPUITMKOM MOCTYTakba 10 kKajlbama y KojuMa CTpaHKe
yKazyjy Ha NOCTOjalé MOOMHIa, CyOUeHHM C MOTEIIKOhama MpHUIIMKOM
JOHOILICHa KOHAYHE OJIITyKe, U3 PasJiora ITO Cy JOKYMEHTAI1ja OArOBOPHUX
CTpaHa 1 MOHOCHJIAIA XKaJIOu, T€ JOCTaBJbEHA MUCMEHA, YeCTO U U3jalllberba
BHCOKO CYNPOCTAaBJbCHH, a YCJbEA HEJOCTaTKa MEXaHu3aMma IpoBohema
CBEOOYXBATHOT JIOKa3HOT MOCTYTIKA KOjU YKJbYUYjy: HCIIUTUBAILE CBje/IOKa,
BjelTayera 300r uera ce oapeleHe unmbeHuIe He MOTY YyTBPANUTH. Y TaKBUM
cly4ajeBUMa OMOYJICMEHH HACTOje CBE CIIOPHE UMILCHULIC Pa3jaCHUTH Y
JUPEKTHOM KOHTAKTY ca CTpaHKama.

Kpo3 pax Ha mpeaMeTHMa YyOUeHO je 1 a YHYTap paJHUX OpraHu3aluja,
Hajuyemhe, He MOCTOje MEXaHU3MHU 3a MOCTYIAkE 110 IIprjaBaMa MOOUHTa U
JUCKpUMHUHALH]je, T Cy OMOYJICMEHHU OJrOBOPHUM OpraHnMa Impernopykama
yKa3uBaiu Ha o0aBe3y npuMjeHe wiaHa 24. craB 4. 3akoHa 0 U3MjeHaMa U
JormyHama 3akoHa o 3a0paHu AucKpuMuHanuje y bocau u XepueroBunu,’
npeMa KOjeM Cy CBE jaBHE MHCTUTYLHje, TE OCTaja IpaBHA JIHIA, AY>KHA
y CBOj€ OIILTE MPaBHE aKTe, WJIK KPO3 oceOHe IPaBHE aKTe, peryinucaTu
Havea v MPUHIHIIE JeHAKOT IOCTYamba, Te 1a OCUTYPajy euKacHe HHTEpHE
IpoLeaype 3alITUTE O JUCKPUMUHALIH]C.

HopmaTuBHM OKBHMp 3a 3alUTUTY Off y3HEMHpaBama Ha pamy y
Peny6nnum Cprikoj He omoryhyje JoBoJbaH CTENEH 3alITUTE JIULA KOja MOTY
OWUTH )KPTBE y3HEMHpaBamba Ha pamy.

VY npaBHoM cuctemy PenyOnuke Cpricke, y3HEMUpaBambe, CEKCyalHO
Y3HEMHpaBamke U MOOMHT Cy M3jeIHAYCHHU ca TUCKPUMMHALIMOM, jep je
HEOINXO0JaH MPaBHH MPEAYCIIOB 3a MOCTOjakbe Y3HEMHUPaBamba MOCTOjabe
HEKOT 071 TUCKPUMHMHATOPHOT yCJIOBa HaBeICHOT y wiany 19. 3akoHa o pafy.

7 Cryx6enn macauk buX 6p.59/09 u 66/16.
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Opnpendom unana 25. craB 1. 3akoHa 0 pany, IPOIHUCAHO je Aa y
Clly4ajeBUMa IUCKPUMHHALIUjE y cMUCTy oapenada ui. 19,22, 23. u 24. oor
3aKOHA JIMIIE KOje TPAXKHU 3aI0CIIChe, Ka0 M PaJHUK, MOKE Ja IOKPEHE Mpes
HaJIKHUM CYJIOM HOCTYTIaK 32 OCTBapUBambE MIpaBa U HAKHATY IITETE OJ1
MOCJIONaBLA y CKJIAAY Ca 3aKOHOM.

[akue, U3 nmpeTxoaHe oApende Npon3niIasy Ja paaHuK, y CllydajeBuMa
JUCKPUMHUHALUjEe y CMUCITY opeaOu 3aKoHa O paay, MOXKE CYACKUM ITyTeM
0] TTOCJIO/IaBLA TPAXKUTH CaMO HaKHay LITETeE.

OcTBapuBame APyTUX [IPaBa, Kao LITO Cy IPecTaHaK y3HEeMHUpaBama,
3a0paHa BpIlleHka MMOHAIIamka Koja ce cMaTpajy y3HeMupaBameM, 3a0paHa
MOHABJbAMA PAIbU KOja Ce cMaTpajy y3HEMHUPABAambEeM Kao U OTKIIAmambe
HITETHUX ITOCJbEANIIA y3HEMUPABaha, y HAIlIeM IPaBHOM cucTeMy Moryhe je
CaMo YKOJIMKO c€ IOKPEHE NapHUYHU IIOCTYIaK Ha OCHOBY ofipe10ou 3aKoHa O
00NHUraliMOHUM OTHOCHMA. 3aIlTUTA IPaBa IPUIMKOM y3HEMUPAaBabha MOXKE
CE OCTBapMBATH y MAPHUYHOM U Y YIIPABHOM IOCTYIIKY.

PenyOnuuka ynpasa 3a uHcneKuujcke nociose Pemy6nuke Cpricke
— MHucnekropar pazna 6e3 npoMjeHa nocTojehnx 3aKOHCKUX pjelemha Hema
MoryhHocTH Aa nmpeny3uMa Mjepe Kaja Ccy y NuTamy mojaBe MoOMHIa Ha
pazHOM MjecTy.

Jakuie, kaza je y nutamwy MOOHHT, y CKJIaay ca oapendama 3akoHa o paay,
3aIITUTY CBOJUX MPaBa paAHUK MOXKE TPAKUTHU CYJICKUM ITyTeM. 3aKOHOM O
paly HUCY npeBHl)eHe HOBYaHE Ka3HE 3a TaKaB BUJ KpIICHa IpaBa palHuKa,
Te MHCIEKIMja paja o TOM OCHOBY HeMa MOryhHOCTH 3a mpeny3uMame
Mjepa. Y ciydajeBUMa rije ce paaHuiu oOpahajy MHCHEKUMjH paja ca
TBPAKOM Ja Cy U3JI0KEHH MOOMHTY OfI CTpPaHE IOCJIOAaBLa, HHCIIEKTOPH
BpILIe KOHTPOJIY Kako OM YTBPAMJIM J1a JIM TOCJIO/aBall HOMITYje OCHOBHA
npaBa paJHUKa Koja cy My T'apaHTOBaHa YTOBOpoOM 0O pany, KomekTuBHuM
yrosopoM u [IpaBunHukoM o pasy.

He mocroju 3akoHCcKa obaBe3a koja O oOaBe3alia MOCJIOJABIE J1a
yCTaHOBE MEXaHHM3ME MHTEPHE 3alITUTE Yy CIIyuajy MOCTOjarba MOOHHTA.
Taxkohe, HuCy ponycane Npoueaype 3a MUPHO pjelliaBarbe HaCTalInX CIOpoBa
13 MOOMHra a Koje Ou ce mpeay3uMalie y OKBUPY pajHe OpraHu3aiuje.

VY 3akoHy 0 pagy Uy KOJIEKTUBHUM yTOBOPHMA HE MOCTOje e(hUKACHE
MHTEpPHE MPOLEaype 3alUTUTE O[] 3JI0CTAaBJbalba U Y3HEMHUpPaBamba Ha paay
Y MEXaHM3MH 32 TIOCTYTabE 110 pHjaBaMa MOOMHTA U AUCKPUMHUHALIH]E.

Hako je 3akoHOM O pajly IpONUCAHO Ja je MOociIoAaBal Jy>KaH aa
npeay3Me MpaBoBpeMeHe U epuKacHe Mjepe ¢ LnJbeM CIpeuaBama HacuJba Ha
OCHOBY I10J1a, TUCKpUMHHALIKj€, y3HEMUPaBabha, CEKCYyaTHOT y3HEMUPaBamba
y pagy W/WIM y BE3M ca paJoM M MOOMHTra, T€ HE CMHUje MPEeay3uMaTu
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HUKaKBE Mjepe IpeMa pajHUKy 300T YMHECHHULE Ja Ce KaJlho Ha HACHUJIbE,
JUCKPUMHUHALIA]Y, Y3HEMHPABabhe, CEKCYyaIHO Y3HEMHUPABakhe U MOOHHT,
HE T0CTOje aJIeKBaTHU MEXaHNU3MHU KOjUMa OM ce YTBPIMO MOLITOBAE OBE
3aKOHCKe o0aBese.

OBakBo crtame y PenyOnuuu Cprckoj, HENnoTmyHa HOpMaTHBHA
ypeheHoCT 3aiTnTe 0 y3HeMHupaBamba Ha paJy Kao o0aBe3e HAKOH yCBajarba
KonBeH1uje o 31ocTaBibamy U y3HeMupaBamwy 0poj 190 ox ctpane MOP-a
IPE/ICTaBIbajy pasiiore 3a AOHOLICHE MOCeOHOT 3aKoHa Koje he Mo nmpuka3aru
y OBOM pafy.

Jenan on pasnora 3a JOHOLICHEC 3aKOHA, MOPEX 3aIITUTE Koja je
ypehena 3akoHOM 0 pany je MOTIYHHMja 3alITUTA PaJHUKA M MOCIOIABLA,
Ka0 M JpyTHX JIMIA Koja Cy PaJHO aHTa)KOBaHa KOJI MOCIOaBLa 0Ol Pa3HUX
o0nMKa y3HeMupaBama Ha pajgy ¥ y Be3d ca paJioM, LITO y BEIHKO] MjepH
KapakTepullIe APKaBe y TPAH3ULH]CKOM IIEPHOLY.

[Tonaszehu o Tora na je nuTame clpeyaBamba 3JI0CTaBJbaba Ha Paay
JjeIMMUYHO M HEAOBOJHHO ypeheHo 3akoHOM O pajxy cMaTrpaMmo Jia U Te
YUECHULIEC TIPEICTaBIbajy PasJior Ja ce Ha CUCTEeMaTH4yaH HAaYMH ypeau
MUTalkEe ClIpevyaBama y3HEMUpaBama Ha paay, Kao NOCTYNaK M HAYUH
OCTBapHBaba IPaBa Ha 3aIUTUTY OJ1 3JI0CTaBJbarba Ha Pay KoJl MOCIoJaBana
u npex Beh nocrojehum opranuma.

O6aBeze bocue m Xepuerosune a tume u PemyOnuke Cprcke,
yTBphene CriopazymMoM O CTaOMIIM3aLUjU U TPUIPYKUBAY 3aKIJbYYCHUM
ca EBporickoM yHHjoM, Takol)e TpecTaBIbajy pas3ior Aa ¢ MUTamba 3alTHTE
0] y3HeMUpaBamwa Ha pafdy, Kao U rnocedaH 3aKoH YCKJaJe ca MPONUCcCHMa
EBporicke yHuje, 003upom na EU acquis cagpKu U3BOPE PEJICBAHTHE 32 OBY
MaTepujy.

VYexnahuBamwe TpeOa M3BPIIMTH ca IPUMAapHUM H3BOpHMa IpaBa
EBporicke yHmje, a To je Yrosop o EBporickoj ynuju u IloBesba 0 0cHOBHUM
npaBuma EBporicke yHHje, y KojuMa cy caapxaHe onpende koje ypehyjy
IpEIMETHY MaTepHjy.

VY cermMeHTy CceKyHAapHUX H3BOpa mpaBa EBporcke yHHje,
ycknahuame he ce m3pmutu ca: 1) Jupexkrusom 2000/43/EC Cagjeta EY
o 29. jyna 2000. ronrHe 0 IpUMjEeHH NPUHIUIA PABHOIPABHOCTH JIMIIA,
0e3 003upa Ha pacHO WM €THUYKO nopujekio; 2) Aupextusom 2000/78/EC
EBpornckor Casjera ox 27 HoBemOpa 2000. roguHe Koja ycrocTaBjba ONIITH
OKBHD 3a jeIHaK TPETMaH y 3al0lJbaBamy U NPO(PECHOHATHO] OKYHAIH]jH;
3) AupextuBom 2006/54/EC EBponckor napaamenta u Casjeta of 5. jyna
2006. roguHe 0 crpoBol)ey MPUHLIMIIA jeTHAKMX MOTYNHOCTH U jeHAKOT
TpeTMaHa MyIIKapaua 1 *KeHa y MUTalkbuMa pajia u
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[TpaBo Ha 3aIITUTY O y3HEMHUPaBamba Ha paay UMa YCTaBHH KapakTep
jep ce YcraBoMm PemyOuinke Cpricke rapaHTyje 1OCTOjJaHCTBO M CUTYPHOCT,
HEMOBPEAMBOCT (PU3UUKOr M MCUXUUYKOT MHTEIPUTETA YOBjEKa, HETOBE
MPUBATHOCTHU M JINYHUX NPaBa, KA0 U TO J]a HUKO HE CMHje OMTH HOABPTHYT
MYy4ely, HEUOBjEUHOM WJIM OHMXKaBajyhem nocrynamy.

Beoma BaxaH pasior 3a HOpPMaTHBHO ypeheme 3amTure on
3JI0CTaBJbamba, CBAKao je obaBe3a koja 3a buX M mweHe KOHCTUTYTHBHE
jeAMHULE MPOUCTHYE HaKOH paTudukannje KoHBeHIMje 0 310CTaBIbamby
u y3Hemupasamwy 0poj 190 u Ilpenopyke o 310CcTBababy U Y3HEMUPABALY
0poj 2006, jep je buX unanuna MOP-a.

3. Caagp:kuna 3aKoHa

3aKOH 0 3alITHTHU OJ] y3HEMHUPaBama Ha pajy® mpuIipemMa pajiHa rpymna
cactaBJbeHa Off peAcTaBHuKa Biage PeryOnuke Cpricke, penpe3eHTaTuBHIX
CHHHUJIKaTa, PEIpPEe3eHTAaTUBHUX MOCI0JaBala U MHCIEKIHUje paga Kojy
nMenyje MuHHCTap HaJJIeKaH 3a MoCJIoBe paga. PajHU TEKCT TOT 3aKOHA
ce MMOTOM CTaBJba Ha BeOCAjT MUHUCTAPCTBA HAJJICKHOT 3a MOCIIOBE paja
Koje je oOpalhuBau Tor 3aKoHa a HAaKOH IMpUMjendH U cyrectuja ynyhyje y
¢dopmu Hanpra Biranu Ha pasmarpame. U ako KonBennuja o 3noctaBsbamy u
y3HemHpaBamwy 0poj 190 Huje parudukoBana o1 cTpaHe HaJICKHUX OpraHa
buX, pagna rpyna npuinKoM U3pajie TEKCTa 3aKOHa MMala je y By oapende
Te KOHBEHIIH]E.

3.1. IIpeomem u npumjena 3akona

[MpenMeTHNM 3aKOHOM ypelyjy ce 3amTuTa oJ] y3HeMHpaBarmba Ha
pany, MOCTyIMaK 3a OCTBapUBamE MpaBa Ha 3alITHTY H JAPYyra MUTama O
3HaYaja 3a 3allITUTY O] y3HEeMUpaBama Ha paay. Oapende oBor 3akoHa he
ce MpHUMjEHUBATH Ha CBE TOCIIOABIE, 0e3 0031upa Ha KapakTep CBOjHHE M
00JIMKE OpraHN30Bamka, yKIbY4yjyhu 1jelIOKYITHN jaBHU ¥ IIPUBATHU CEKTOP,
MUHHUCTApPCTBA, penyOInuKe yrpase, pernyOoindKe yrpaBHe OpraHu3aiuje,
CTPYUHE CIIyK0€, jeIMHHUIIC JIOKAJIHE CaMOYIIpaBe, jaBHE CI1yK0e, U CII.

HoBuM OHOCHO TIOCEOHHUM 3aKOHCKHM PJCIICHEM IHUTAE
y3HEMHUpPaBamba Ha pajy pjeliaBa ce y IjeJIOCTH Y OJIHOCY Ha CBa JIMIIA Koja Cy
paJiHO aHTa)KOBaHa KOJI OCI01aBIa 6e3 003upa Jia Jii je ’bUXOB PaHOIPABHU
CTaTyC peryJIUCaH MPOMUCHMA O OMIITEM PEKUMY PaTHUX OJHOCA - 3aKOHOM
0 pajly UJjId je peryjinucaH Ha OCHOBY MOCEOHHUX MPOIHKCA, KAO IITO je TO Cyuaj

8 V¥ Bpujeme 3aBpuieTKa OBOT paja TEKCT 3akoHa je y ¢opmu Hampra ynyhen Brnaan
Peny6muke Cprcke.

148



Pajrxo Knuukosuh, 3awmuma 00 y3uemupasarsa Ha paoy y
Penybnuyu Cpnckoj, cmp. 141-160, XXIV (2/2020)

ca 3amociieHnMa y o01acTuMa jaBHe yIpaBse, jeAMHULA JIOKaJIHE CaMOyTIpaBe,
npasocyha u ci1.

3amTuTa o1 y3HEMHpaBama je oMoryheHa cBUM JauIuMa, HE caMo
JUIMMa Koja ce Hajla3e y paJHOM OHOCY Y CMHCIY Iporiuca Koju ypehyjy
pajiHe 0JJHOCE, HETO U JIMIIMMa aHTa)KOBAHUM BaH PaJHOT OJJHOCA y IIPOLIECY
paja (uua aHra)koBaHa IO OCHOBY YTOBOpa O Jjeily, IPUBPEMEHUM U
MOBPEMEHHM I10CTIOBUMA, JINIA Ha CTPYYHOM 0CIIOCO0JbaBalby U yCaBpIIABAY
U Ap.), ApyTa Jula Koja Mo OUJI0 KOM OCHOBY YYECTBYjYy y Ipolecy paia u
JUIa KOja Tpa)ke 3arocicHme.

Ha nurama xoja HUCY ypeheHa 0BUM 3aKOHOM IPUM]jEbY]Y €€ IPOIUCH
KojuMma ce ypehyje obnacT pagHUX OJHOCA, MUPHOI pjelliaBamba pagHux
CIOPOBA, TUCKPUMHUHALM]E, OOJIMTAlMOHUX OJHOCA, U3BPIIHOT MOCTYIIKA
n uacneknuja. Umajyhu y Buay aa cy nojequuu o06auy y3HeMupaBama Ha
paay Kao M MEXaHM3HHMH 3aIITUTE ypeeHu U IpyruM Npornucuma, oBaj
3aKOH HE HMCKJby4yje MOTYRHOCT Ja ce Ha mUTama Koja HUCY ACUUIUPAHO
ypelheHa oBUM 3aKOHOM, IPUMjerbYjy OApende mponuca KojuMa je ypehena
peaMeTHa MaTepHja.

W3 Hanpe HaBeJCHOT BUAJBHBO j€ A2 je MpeaMeT 3aKOHa O 3aIUTUTH
0Jl y3HEMHUpaBamwa y CKjaay ca oxpendama uiana 2. u 3. KonseHuuje o
3JI0CTaBJbaRY U y3HEMHpaBamwy 0poj 190.

3.2. YV3uemupaeare u ooauyu y3Hemupasana

Y 3akoHy 0 3alITUTH O y3HEMUPaBamba Ha pajy Je(uHIITY ce OCHOBHU
TIOJMOBH H PaJib€ KOje Ce MOTY CMaTpaTH paihaMa y3HeMUPaBamba y CMHCITY
OBOT 3aKOHa. Y JleprHICaY y3HEMHUpaBamba Ha pajay U HerOBUM I10jaBHUM
o0NHIMMa BOAMIIO C€ pauyHa O MPHPOIH PaIbe U MOCIbeInlama.

[Ipema mpenyokeHOM 3aKOHCKOM pjelleky, Y3HEMUPaBamke Ha paay
j€ CBaKo MOHAIamke IpeMa paJHHUKY, TPy PaJHUKA WIH MOCIONABIY KOje
MOYKE HAaHHM]eTH IITETy (PU3NYKe, MICHXUYKE UITU CEKCyallHe TPHPO/IE.

Y3HemupaBame Ha pay MoKe OUTH jJeTHOKPATHO WIIM KOHTUHYHUPAHO,
aKTHBHO HJIY [TACHBHO NOCTYTamke, n3Mely pagnuka nuinu uzmely pangnuka u
MMPETIOCTAaBJbEHUX, paJIHUKA HAA IMTPETIIOCTABJbEHUM HUJIN O CTPaHEe TpehI/IX
JUIA C KOjuMa paJHUK J0ja3d y KOHTaKT y 00aBjbamby CBOJUX IOCIIOBA.
Y3HeMupaBameM Ha pajy cMaTpa ce U MOJCTHIIAkE, U3aBamhe HAI0Ta I
HaBoljemwe IPYruX Ha BPILIEHE Pallibi y3HEMHUpABakba Ha pafy.

Nako ce noceOHO He JAeuHUINE BPIIMIIALL Pajlbe Y3HEMHUPaBamba Ha
pajny, o THM TI0jMOM C€ TI0JIpa3yMHjeBa MOCIOAaBaIl y CBOjCTBY (DHU3UUKOT
JIALIA WY OATOBOPHOT JIMLA Y IIPABOM JIMIY, PaJTHUK WU IpyIia paJHUKa KOJ
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nocionasna, Tpeha auma ¢ KojuMa pagHuK J10Ja34 Y KOHTaKT y 00aBIbamy
CBOjUX IOCJIOBA.

C o063upoM Ha MOryhHOCTHM M BpPCTE NOTCHIHMjajHE IITETE KOjy
oapeheHa moHamama W paame MOTY MPOY3POKOBATH HPENJIOKEHUM
3aKOHCKHUM pjelieruma aeruHucana cy noHamama GU3NIKOT, TICUXTUYKOT
U CEKCyJIaHOT y3HEMHUpaBamba Ha pauy.

OHO WITO je BeoMa 3HAYAjHO jecTe YNIHCHHUIA J1a CY Y IPEAJIOKECHOM
3aKOHCKOM pjelleby HaBelleHe Hajuenrhe pajme Koje ce MOr'y cMaTparu
y3HeMHpaBambeM Ha pajy, He HcupIubyjyhu MmoryhHocrt, 1a To Mory OUTH cBe
paame Koje uMajy 3a LuJb MM MPEICTaBIbajy YIPOKaBamke JOCTOjaHCTBaA,
yriieaa, JUYHOT U TpoQecHOHaTHOT HHTETPUTETa, 3ApaBjba U MOJI0XKaja
pallHUKa, KOje M3a31Bajy CTpax WM CTBApajy HEllpHjaTeJbCKO, TOHNKaBajyhe
WJIH YBPEAJBUBO OKPYIKEH:E, IIOrOpIIaBajy YCJIOBE paaa Mild JOBOIH 0 TOra
Jla ce paJHUK M30J1yje WM HaBele Jla Ha CONCTBEHY MHULIMJaTUBY IPEKUHE
pajHM OAHOC, OAHOCHO OTKa)e YTOBOP O pajly MU IPYTH YyTOBOP.

Kana je pujed o neduHUALINjU y3HEMHUpaBamba y MPEII0KEHOM TEKCTY
nonuio ce oz came Aedununuje kojy aaje Konsennuja 6poj 190 y onpendu
wiaHa 1. ¢ TUM J1a cy OOJNUIHU U padibe Koje MPEACTaBIbajy Y3HEMUPABAbE
npuiarohene pagHo MpaBHUM NPONKUCHMa U IPaBHOM cuctemy PemyOinke
Cprcke.

3.3. O6aBe3e U 0ITOBOPHOCTH y Be3H €a y3HEMHPABaEM

WNwmajyhu y Buny 3Hauaj moceOHOT MPOIHCa 0 3alITHTH Of] y3HEMUPaBatha
Ha pajiy, HEOIMXO/HO je Y MICTOM Ha jacaH U IpeIM3aH HAauuH YPSIUTH TpaBa
1 o0aBe3e pagHUKa U MOCIOIABIIA Y BE3H Ca Y3HEMHPABAmHEM Ha pasy.

[MocnonaBan U pajHUK Cy MYXXHH Ja c€ y3Ap)Ke O MOHAIarmba
KOje MpeJCTaB/ba y3HEMHUpaBamhe Ha paly M MOHAIIama Koje MpeicTaBba
370ynoTpeOy Mpasa Ha 3allITUTY Of y3HEMHUpaBambe Ha pajy.

PagHuK KOju BpIIM y3HEMHUpPaBamke HA pajy WIH KOjU 3JI0YyIOTpedn
IpaBo Ha 3AIITUTY OJ y3HEMHUpaBama Ha pajy OATOBOPAH je 3a MOBpELy
paaHe o0aBe3e, y CKiaay ca MpomnucuMa Kojuma je ypeheHna obmact pajna.
Hagenenom oznpendom je jacHo JeUHHUCAHO MITa Ce CMaTpa 3JI0yoTpeOoM
npaBa Ha 3alITHTY OJ] y3HEMHUpaBama U uMajyhu y BUJy 030HJBHOCT TaKBe
kBanudukaiuje, yrepheHo je na 3moynorpely IpaBa Ha 3aIITUTY OJ
y3HEMHpaBamba BPILY PaJIHUK KOjH je 3HAO0 UITH je MOpao 3HATH JIa He TI0CTOje
pas3iio3u 3a MOKpEeTame CYACKOr MOCTYIKA 3a 3alITHTY Ol Y3HEMUPaBamba
Ha pajy, a MOKPeHe CYJACKHU MOCTYIaK ca IHJbeM Ja 3a cebe Wiu apyrora
npruOaBU KOPHUCT WITH JIa APYTOME HAHECE IITETY.
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3noynoTpedy mpaBa Ha 3alITUTY O Y3HEMHUPABH-a BPIIH CE CamMo
YKOJIMKO j€ paJiHUK 3Hajyhu 1a HE MOCTOoje eJIeMEHTH Y3HEMUPaBbha Ha pay,
CBEjCHO M HAMjEPHO MMOKPEHYO MOCTYTIAK IpeJl CYACKHM OpraHuMa y HamjepH
na 3a cebe win Ipyro npudaBu KOPUCT WIIM JIa APYTOME HaHece IITeTy. Y
HaBEJICHOM CJIy4ajy IOCTOjU AUPEKTHU YMHUILIbA].

OBoM ozpendom ce mpomnucyje odaBe3a MOCIOJaBLA 1a PaIHUKY
00e30jeu AjeOTBOPHY 3aLUTUTY O Y3HEMHpaBama Ha pajy Kao U Ja
npeay3Me cBe IPEBEHTHUBHE Mjepe Kako Ou ce paJHU MPOLEC OPraHn30Bao
Ha HA4MH J1a ce CIpHUjedana 110jaBa y3HeMUpaBamba Ha pajiy.

OBOM oapendoM cy mponucaHe o0aBe3e IMOCIONABLA y TOIJICAY
uH(opMuCama pagHUKa U IPEJCTaBHUKA PaJHUKA O IIPaBUMa, Ty>KHOCTHMA U
OJIrOBOPHOCTUMA, MjeépaMa IIPEBEHIIM]E U CIIpeuaBamba, y3pouumMa, NojaBHUM
o0nMuMMa ¥ rmocjbeAnliaMa y3HeMupaBama Ha paqy. [locionasan je nyxan
Jla IPEICTaBHUKY CHHJMKATA U APYTOM IPEACTABHUKY pagHHKa oMoryhu
eAyKaluMujy M OCHocoOJbaBame y LUJbY IPENO3HaBama, NMPEBEHLHjE U
cIpeyaBama y3HEMUpaBamba Ha pauy.

Hauun nndopmucama pajHIKa je IXPOKO JeQUHUCAH HA HAYHH Ja Ce
nHPOPMHCAE PATHUKA U BbUXOBUX MPEICTABHUKA MOKE TPOBOIUTH KPO3
OpraHM30Bambe HHPOPMATUBHUX CACTaHAKa, OPraHU30Bambe 00YKa, yCBajahe 1
00jaBJbMBab-a ONILITUX aKaTa O MPEBEHIIMjU U CIIpeyaBamy y3HEMUpaBamba Ha
pay Ha OIJIacHOj IJI0YH MIIM MHTEPHET CTpaHHULlaMa MOCJIOABIa, HCTULAEM
nJ1aKara win namdieTa win Ha Ipyre oaropapajyhe Haumse.

ITocnonaBar oaroBapa 3a MITETY KOjy OATOBOPHO JIMLE MIIM PaJHUK,
Bpuiehu panme y3HEMUpaBame Ha paay, IPOy3pOKyje APYroM PajHHUKY
KOJI MCTOT TIOCJIONaBIa, y CKJaay ca IPOIUCcOM KOjuM je ypehena oGmact
00IMralMoOHUX OJHOCA.

MelhyTum, Kaja je y nuTamy WITeTa KOjy je MocIoaBal HaJOKHAIHO,
a KOjy je MpOoy3pOKOBaJIO OATOBOPHO JIMLIE WJIM PaJHUK, ITOCIIoAaBal nMa
IPaBo Ja 0J] TOT OJrOBOPHOT JIMIa WIIM PaAHUKA 3aXTHjeBa HAKHAy H3HOCA
ucninaheHe mrere.

3.4. [locmynak 3a ocmeapusarse npasa
Ha 3auWmumy 00 y3HeMupasamna

[NMocTynak 3a ocTBapHBame MpaBa Ha 3aIITHTY O]l y3HEMUpaBamba
MIpeCcTaBba Haj3HAYAJHHJH JUO MPEIIIOKEHOT 3aKOHa.

3aKOHOM je TIpeaBHUN)EHO Ja Ce TOCTYIaK 3a OCTBApHUBAE ITpaBa
Ha 3aIllITUTY O]l y3HEMHUpaBamka OCTBapyje KOJ MOCIIO/IaBIa, KOJI OpraHa
HaJIC)KHOT 32 MUpPEe, Ko MHcnekIuje pajia u KoJ Cy/ia, MOIHOIICHEM
3axTjeBa, MpHjeIora Wiu TyX0e.
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CropHH OJHOCH 32 KOj€ C€ HMOAHOCH 3aXTjeB, OJHOCHO TYyKOa
MMajy KapakTep paJHux cropoBa. [IpenyoxeHuM 3akoHOM je ypeheno u
MUTaKkE 3acTape MpaBa Ha NOAHOIICHE TYKOe M 3aXTjeBa 3a 3aIUTUTY OJ
y3HEeMHpaBama.

VY nusby 3aITUTE O Y3HEMHUPaBamba, 3aKOHOM je IMPOIHUCAHO Aa
MOKpeTamke MOCTYIKA 3a 3alITUTY O 3J0CTaBJbamba, Kao U yuemhe y Tom
MOCTYIKY HE MOXe /1a OyZie OCHOB 3a CTaBJbabe PAaJHUKA y HETIOBOJbHH]H
M0JIOKAj y TOTJiely OCTBapuBama IpaBa M o0aBe3a IO OCHOBY paja,
MOKpETamEe MOCTYIIKA 32 YyTBPHUBaHk-€ IUCLUIUIMHCKE, MATepHjaIHEe U APYyTe
OJICOBOPHOCTH 3aIOCJICHOT, OTKa3 YroBopa O paly, OAHOCHO MPECTaHaK
PaJHOT MM IPYror yTOBOPHOT OAHOCA MO OCHOBY Paja U MPOIJIAlIaBambe
pajHMKa BULIKOM 3aI0CIICHUX, y CKJIaAy ca IIPOIMCHMa KojuMa ce ypehyje
paza. MehyTuM, OBUM 3aKOHOM ce HE IIpy’Ka 3alITHUTa OHUM JIMLMMA 3a KOja
ce YTBPIH Jia Cy 3JI0yHOTpeOuIa NpaBo Ha 3alITUTY OJ 3JI0CTaBJbamba.

3aKOHOM je IPONHUCAHO U KOje Mjepe MociaoAaBal npeay3uma, ako
PaIHUKY KOjU CMaTpa J1a je H3JI0XKEH 3JI0CTaBIbakby, IPEMa MUIILIBEEY CITyKO0e
MEIHMLIMHE paja, MPUjeTH HEIOCpEeIHa OMAaCHOCT MO 3PaBJbe WUIIU KUBOT
WJIM aKO MY IIPUjETH OMAaCHOCT OJ HACTaHKa HeHaKHaAuBe mTeTe. Te Mjepe
ce cactoje y obaBe3u MmocjoAaBLa Aa, 10 OKOHYama MMOCTYIKA 3a 3alTUTY
pagHuKa OJ 3J0CTaBJbamba KO MOCI0AaBLa, PAJHUKY KOjH CE TEpeTH 3a
3JI0CTaBJbABE U3PEKHE jeIHY OJl CIbeAehNX Mjepa: IpeMjellTaj y ApYTy paiHy
CpeIuHy, Ha UCTE UJIU IpyTe MOCIOBE, OJHOCHO PaaHO MjEeCTO, Y CKJIaay ca
3aKOHOM, U YAaJbCH:E ca paja y3 HaKHaAy IuIaTe, y CKJaay ca 3aKOHOM.

VYKOJIMKO TOCiIofaBal He Ipeay3Me HaBeleHe Mjepe, paaHUK KOMe,
peMa MULLJbEIbY CITyK0e MEeANLMHE Pajia UM IIOPOAUYHOT JbeKapa, IPpUjeTH
HETOCPEHA OMACHOCT 110 3/[PaBJbEe WIIM KUBOT MMa IPaBO Ja 010uje 1a paH.

3.4.1. 3amumuma 00 310cmMas.barwda KOO NOC100a6UA

[TpBM HAaYMH W MOKYIAj 3alITUTE PaJHHUKA O]l Y3HEMHUpPaBama je
3allITUTA KOja Ce OCTBapyje KO MOCIOoaBIa U TO Kajia paJHUK cMaTpa Jia je
U3JI0KEH y3HEMUpaBamwy O IPyTUX pajHuKa ¥ Tpehux nuia Ha pajy vy Be3u
ca pagom. OH Tajia MOJHOCH IMMCMEHH 3aXTjeB TIOCIOABIY KOjUM Mokpehe
HOCTYIIAK 3alITUTE Ol Y3HEMHUPaBamba.

Kanma nmpumu 3axTtjeB, mociojasall je Ay’aH y poKy o1 TpH J1aHa,
Jla IPEJIOKN MHUPEHhE Kao HaYMH pa3pjeliemha cropHor ofaHoca. IIto ce
THYe ofpehuBama JHia 3a MUPHO pjelliaBame CIIOPHOT OHOCA, 3aKOHOM
ce mpejuIaxke Aa To Oyze cropa3yMHO OJl cTpaHe paJHHKa KOju cMaTpa Ja
je M3JIOKEeH y3HeMHpaBamy, PaJlHUKa KOjU CE TEPETH 3a 3JI0CTaBJbakhe U
IpEeICTAaBHUKA TIOCIIO/IABIIA.
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3a MUpHUTEIba CIIOpa3yMHO MOKe OuTH oapel)eHo, oJHOCHO n3adbpaHo,
JIUIIE KOje Y>KUBa MOBjepeme cTpaHa y criopy. Takole, 3a Mupuresba ce Moxe
n3abpaTH JHIe ca COUCKa MUPHUTEba KOjU ¢€ BOAM KOJ ATEHIIH]E 32 MUPHO
pjeliaBame pagHUX CIIOPOBa’ U ca JIUCTE KOjy CY 3ajeMHUYKH YTBPAHIN
nocyofaBal 1 cuHaukar. CBako JiMIe Koje je n3abpaHo 3a MUpHTEba je
HeyTpaJIHO JIUIIE KOje Tocpeayje u3mel)y cTpaHa y cropy y LHJbY pjeliaBama
HXOBOT CIIOPHOT OJTHOCA U AY’KHO j€ /1a TIOCTYTIa HE3aBUCHO U HEMPUCTPACHO.

[locTynak Mupema je XUTaH U CIPOBOJIU CE€ TAKO IITO MUPHUTEIb
CTpaHaMma y CIIOpY IOMa<e J1a IOCTUTHY cIiopa3yM. Y MOCTYIKY MUPEHA,
Ha 3aXTjeB CTpaHe y CIOPY, MOXKE /1a yUECTBYj€ M IPEACTaBHUK CUHAMKATA.
3akoH MoceOHO HarjamaBa Ja je OBaj MOCTyIaK 3aTBOPEH 3a jJaBHOCT, J1a
Cy MoJauy MPUKYIJEHN Yy TOKY MUPEHa TajHa U J]a C€ MOT'y CAOILITaBaTH
caMO YYECHHLIMMA Y IOCTYIKY M HAJJIC)KHUM JPKABHUM OpraHMMa y BE3U
ca MMOCTYIKOM 32 3alITUTY Off y3HEMHUPaBaama.

IIto ce THUE HAYMHA HA KOJH CE IOCTYNAK MUPEHa CIIPOBOJIHU, 3aKOHOM
je ocraBjbeHa MOryhHOCT 2 ce CTpaHKe O TOME CIopasyMujy. Y ciydajy
Jla ce CTpaHKe He CIopasyMujy, MUpHTEJb fie caM oApennTH HAuYuH Ha KOjU
he ce cipoBecTH MoCTynak MUpPEHa U KOjU cMarpa Ja je oarosapajyhu,
uMajyhu y By OKOJHOCTH CIIOPHOT OJHOCA U MHTEpEce cTpaHa y CIopy,
y3 MOLITOBAKkE Hayesla XUTHOCTH. YKOJIMKO OLUjEHH Ja TIPUjeTH ONacHOCT
0]l HaCTylama HeHaKHAJAMBE IITETEC PAJIHUKY KOJU CMaTpa Aa je U3JI0KEH
3JI0CTaBJbalby, MUPUTEJb MOXKE IIOCIOAABIy JOCTaBUTU OOpa3JIOKEHY
MHULINJATHUBY 3a IpeJy3uMarbe Mjepa CBe 10 OKOHYaba IIOCTYIIKaA 3a 3aIUTUTY
0/ 3JI0CTaBJbabA.

[Ipennaxke ce ga ce MUPHO pjeliaBame HACTAJIOT CIIOPa OKOHYA Y POKY
0]l ocaM paJHUX JaHa Of AaHa oxpehuBama, OJHOCHO M300pa MUPHUTEIBA,
3aKJbYUMBakbEM IMUCMEHUX cliopasyMa u3Mmel)y cTpaHa y cropy. oIayKoM
MUPHTEJBA J1a C€ TIOCTYMaK 00yCcTaBJba MOCIUje KOHCYITalije ca CTpaHaMa
y CIIOpY, jep AaJbu MOCTYINaK HUje ONpaBlaH U ca U3jaBOM CTPaHE y CIIOpY
0 ollycTajamy O[] 1aJber MoCcTynKa. POK 3a OKOHUam-e MOCTYIIKa MUPEHA U3
OIIpaBaHUX Pasyiora MOXe ce MPOAYKUTH Ha MakcuMaiaHo 30 gaHa of gaHa
onpehuBama, OTHOCHO N300pa MUPHTEIbA.

[IpensioxxennM 3aKOHOM Cy HaBEICHM CIIy4ajeBH KaJa ce cMarpa aa
MUPHO pjeliaBame HacTaJlor Criopa Ko MOCIoIaBLa HUje YCIjeso. 3aKOoH
npeasubha ga MOCTUTHYTH CHOPa3yM HapoOYUTO CaIpKHU Mjepe Koje cy
yCMjepeHe Ha IpecTaHak IOoHallama Koje MpeAcTaB/ba Y3HEMHPUBAE,

9 Omryky 0 MMEHOBamy MHUpUTEJba M apOuTapa IoHOCH EKOHOMCKO COLMjaHH CaBjeT
Penybnuke Cpricke Ha OCHOBY jaBHOr KoHKypca. Ommyka ce objaBipyje y CiryxOeHOM
mracHUKY PenyOmmke Cpricke.
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OJJHOCHO HCKJby4YHBamke MOI'YNHOCTH HacTaBJbarba TAKBOI MOHAIIAKA KOje
npeacTBajba y3HeMHUpaBama. MehyTum, 1ejcTBO cropasyMa IMOCTUTHYTOT
y HOCTYIIKY MUDPEHa 3aBUCH O BOJbE CTPaHA y CIIOPY, aKO j€ CIOpasyMoM
o0yxBaheHo ypehuBame noHamama y BUXOBOM Mel)ycCOOHOM OJHOCY.

[locTurayTu criopazyM caapXH U MPernopyKe NociIoNaBLy y HOTIeay
OTKJIakama MOI'YNHOCTH HAaCTaBJbamka y3HEeMHpaBamba (IpeMjelTaj palHuKa
y Ipyry paiHy CpeiuHy WU Ipyre Mjepe Koje ce TUUy cTaTyca M IpaBa
CTpaHa y CHopy), Koje MOCIoaBal MOXe IIPUXBAaTHTH aKo Cy y CKJaay ca
3aKOHOM U H>eT'OBOM ITOCJIOBHOM TOJIUTHKOM.

VY cinyuajy Aa mocTynak MUPHOT pjelllaBama He yCIHje, a MOCTOjU
OCHOBaHA CyMHba J1a je U3BPLICHO Y3HEMHPABAKE HIIH j€ 3710y TOTPUje0JbEHO
IPaBO Ha 3aIUTUTY Off y3HEMHpaBama, IOCI0AaBall HMa IPaBo J1a IOKPEHE
MOCTYHAaK 3a yTBphHUBamke OATOBOPHOCTH PaJHUKA 32 HEMOLITOBAKE PagHe
JUCLHILIMHE, OTHOCHO MOBPENY PajiHe Iy KHOCTH, Y CKJIaly ca 3aKOHOM.

[locnonaBai Moke paJHUKY KOjU jeé OATOBOPAH 3a HENOLITOBAHE
pajHe JUCLUILINHE, TOPE] CAHKIM]a IPONHCAHNX 3aKOHOM, J1a U3PEKHE jeIHY
o cipenehux Mmjepa: Mjepy ynajbeme ca pajga a0 30 paaHux AaHa U Mjepy
IpeMelTaja y Ipyry pagHy CpeAHHY, Ha UCTE HIIM IPYTe MOCIOBE, OJTHOCHO
pazHO MjECTO, y Tpajamy 0 TPU Mjecelia. 3aKoH npeaBula 1a paJHUKY, KOMe
je 300r BplICHa y3HEMUpaBamba U3peUeHa HeKa o MpeaBul)eHuX Mmjepa, a
KOjU y POKY O] ILIECT MECELH ITIOHOBO M3BPIIN Y3HEMHUPABAE, IOCI0AaBAIl
MOXKE JJa OTKa)Ke YTOBOp O paay, OAHOCHO U3PEKHE Mjepy pecTaHKa pagHor
0JIHOCa, y CKJIAAy Ca 3aKOHOM.

3.4.2. 3auumuma 00 y3nemupasara Koo opyzux opzana

[Mopen 3amTuTe 071 y3HEMUpaBamba Koja ce 0CTBapyje KoJI MociIoiaBlia
3akoH npeasula 1 MoryhHOCT OCTBapHBamba 3aIITUTE U KO IPYTUX OpraHa.
PagHuk, ako cMaTpa Ja je U3JI0KEH y3HEeMHpaBamwy Ha paay OJf CTpaHe
OJICOBOPHOT JIMI[A Y IPABHOM JIMILY, OMTHOCHO MOCJIOIABIA Yy CBOjCTBY (DH3UUKOT
JHIIA WK ]a My HHje TpYKeHa aJeKBaTHA 3allITUTa KO/ OCIIO/aBIa, MOXE
NOJIHUJETH 3aXTjeB 3a MOKPETamhe MOCTYIIKa MUPHOT pjeliaBamba HaCTaIor
criopa ATeHIIMjY 32 MUPHO pjelaBamke paJHux cnoposa Pemyomuke Cpricke.
[MocTynak 3a 3aITUTY MpaBa OJf 3JI0CTaBJbaka Ha Pajly CIIPOBOIH CE MpeJ
AreHIHjoM, y CKJIAJly ca IPOMUCHMa KOjuMa je ypel)eHO MUPHO pjeliaBame
pagHux crmoposa.'’

10 3axoH 0 MEPHOM pjelaBamy pagHux croposa ,,Ciryx0enn rmacHuk Penmyonuke Cpricke*,
op. 91/16.
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[onaszehu on nocagammbUX HCKyCTaBa U pe3yiTara y pany AreHuuje,
3aKOHOJaBall ce OIPEIjeINo 3a OBAKBO pjeliekhe cMarpajyhu aa he 3amtuta
0]l y3HEeMHpaBamwa npex AreHujoM OUTH cagpKajHa U JjeJOTBOPHA.

3akoH ypehyje u mocTymnak 3a OCTBapMBamC NpPaBa Ha 3AITHTY
0l y3HEeMHpaBama Npel] penyOJInYKOM HHCIICKIIMjOM, KOjU ce Takohe
MOJKE MOKPEHYTH 0e3 MPEeTXOAHUX yCJOBJbaBama oOpahama 3a 3alITUTY
MOCJIONABIY, aKO PaJHUK CMaTpa Ja je U3JI0KEH y3HEeMHUpaBamy Ol CTpaHe
OJICOBOPHOT JIMLIA y MPAaBHOM JIMILY, OTHOCHO IOCJIOJaBLA Ca CBOjCTBOM
¢usnuxor nuna. bynyhu na ce pagu o oOpahamwy HagIeKHOM Oprany uuje
CY Ha/IJISKHOCTH M HAUMH NIPY>Kamha 3alITUTE ypeheHH OCEOHUM IIPOITUCOM,
oOpahame 3a 3a1ITUTY hie ce cripoBecTu y cKiiany ca mponucuMa Koju ypehyjy
HaanexxHocT MHeneknyje paga u YrnpaBHe HHCIICKLIM]E.

Kana je y nuTamy ocTBapuBame paBa Ha 3aITUTY O y3HEMUpaBamba
IpeJl CY/I0M, 3aKOHOM je TO UTame ypeheno umajyhu y Buy u Apyre mpomnuce
kojuMa ce ypehyje cyncku noctynak. [loctymnak 3a 3aiuTuty o1 y3HeMUpaBamba
nokpehe Ty»)00M paJHUK KOjU cCMaTpa Aa je U3JI0KeH Y3HEMUPaBaby O] CTpaHe
MOCJI0/IaBLa ca CBOjCTBOM (PM3MUKOT JIHUIA I OJTOBOPHOT JIMIIA Y IPABHOM
muny. [IpaBo na nmognece TyxOy MpoTHB MociIogaBLa 300r y3HEMUpaBamba
Ha pajly Wi y BE3U ca PaJOM HUMa U PaJHUK KOjH HHUje 3aI0BOJbAH UCXOIO0M
MOCTYIKa 3aIITUTE Of Y3HEMHUPaBamba KOJ MMOCI0AaBLa. Y MOCTYIKY Mpes
HAJJICKHUM CYJOM PaJHUK KOjU cMaTpa Jia je M3JIOKEH y3HEeMHUPaBamwy
MOXeE JIa 3aXTHjeBa: yTBphUBaE 1a je MPeTPINo y3HEMHUpaBame, 3a0pany
BpIICH-A MMOHAIlIalkha KOje MpeNCcTaBjba y3HEMHUpPaBamwe, 3a0paHy JaJber
BpLLICHA Y3HEMHUPaBamba, OMHOCHO MMOHABJbAbA Y3HEMHUPABakha, U3BPILICHE
panme paay yKiambama H0chbeIula y3HeMUpaBambe, HaKHaly MaTepujaiHe
1 HeMaTepHjaliHe LITETE, y CKJIady ca 3aKOHOM M 00jaBJbUBambE IpeEcyae
JIoHeceHe NmoBoJoM Ty»x0e. Hajsuiie pacnpase je OMio o nuTamy Tepera
JOKa3MBamba y3HeMHUpaBama Ha pagy. OBUM 3aKOHOM j€ MPOMHUCAHO J1a aKo
jey TOKy MOCTYIKa paJHUK—TY>KHJIall yYHUHHO BjepOBaTHUM /12 j€ U3BPLICHO
y3HEeMHpaBamwke Ha paJy Uy BE3U ca paJioM, TEPET J0Ka3uBamba 1a Huje OUiio
MOHAIIaka KOje MPEeACTaBba Y3HEMHUPaBame je Ha nociaogaBly. OBakBo
pjeliene caapku 3aKOH O pajay U OHO je MPaBUYHO, C 0O3UPOM Ha TO Ja je
Hajuemhe BUJ y3HEMUPaBamba, y3HEMUPUBAIbE PaJHUKA O] ITOCTIOABLA U Y
npolecy paja.

[IpennokeHo 3aKOHCKO pjeliee je y CKIaay ca 4iaHoM 8. cTaB 1.
Hupextuse 2000/43/EC o cyackuM U aIMUHUCTPATHBHUM IIPOLIEypaMa y
KojeM je oapeheHo aa je, y caydajy cropa npez cy1oM, Ha IOCI0AaBIY TepeT
JIOKa3MBamba Jia Huje 0110 y3HeMUpaBamba.
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3.5. Hucnekyujcku Hao3op u Kasne 3a npekpuiaje

[onazehu ox ynmweHHLIE 1A je 3alITHTA Of y3HEMHUpaBamba Ha paay
BeOMa 3HayajaH 3a HOPMaJIHO OJBHjamb€ Mpoleca pajaa, HEMOXOAHO je
00e30jeuTH KOHTPOITY U HaJ30p HaJl ’beroBOM mpumMjeHoM. [Ipemioxennm
3aKOHCKHM pPjeLICHEM MTPOMHUCAH je U ypel)eH MHCIEeKINjCKU Haa30pP.

PasnukyjemMo Hag30p HaJl MPUMjEHOM 3aKOHA 003MPOM Ha TIOCTOAjHE
BUILE pEeXKHMMa paja. PemyOnuuka ympaBa 3a MHCIEKIMjCKE IOCIIOBE,
MOCPENICTBOM HAIJICKHUX PenyOIMUYKUX WHCIEKTOpa paja U MHCIEKTOpa
y jenMHuIamMa JIOKaJIHe caMOyTpaBe BPIIU HAA30p HaJ MOIITOBAKEM OBOT
3aKOHa, Ka0 M OCTAJINX 3aKOHA U3 00JIACTH Pajia v 3alolljbaBamka y OMIITeM
pexxuMy paga. Y aujeny Koju ce THUe y3HEeMHUpaBamba Ha pajay U y Be3H ca
PajoM y penyOnuYKUM OpraHiuMa YIpaBe v jelMHILIaMa JJOKaJTHe CaMOyTIpaBe
HaA30p BpIIK YTpaBHA MHCIEKIIH]a.

[Ipema mpenoKeHOM 3aKOHCKOM pjellery yTBpheHe cy KazHeHe
oapenode 3a MpeKplIaje Koje MOr'y MOYMHHUTHU YTIIaBHOM ITOCIOAABIH 1 BUCHHA
Ka3HU 3a yUMIbCHE MpEKpIlaje, Koje cy y CKIIaQy ca OMIITHM IPONHCcHMa
KOjuMa ce YTBphyje BUCHHA Ka3He 3a npekpuiaje y PemyOmuu Cprickoj.

INopen nocnonasua, NpeKpLIaju U Ka3He cy npeaBuleHe 1 3a 0AroBopHa
JIM1Ia KOJI [TOCTI0IaBIa, KOju Takol)e y TOM cTaTyCy YMHE MPEKpIIaje yKOTHUKO
HEe Mpeay3ruMajy WJIM MpOIMyILITajy onpeheHe paame paau clipedyaBarmba
y3HeMHpaBama Ha pamay.

4. 3ak/by4HO pa3MaTpame

TpeHyTHO cTame 3allTHTE O Y3HEMHpaBama y CBHJETy paja y
Peny6muuu Cprickoj HUje Ha 3a10BoJbaBajyhem HuBOYy. OBaKBO CTambe HUjE
y MHTEpECy COLMjajHUX MapTHEpa jep je y3HEeMUpaBame IojaBa Koja je
HecrojuBa ca yHanpelhemem npenyseha u HeraTuBHO yTHYE Ha OpraHu3anujy
pana, OIHOCE Ha PAaJHOM MJjECTY, aHTAKOBAaE PAJHUKA, PEIyTalHjy
npenyseha 1 IpoLyKTUBHOCTHH paja.

[Ipennoxenn 3akoH O 3aITHTH OJf Y3HEMHUpaBakby Ha paay uMma 3a
MJb Aa Mo00JblIa 3aIITUTY PaJHUKA O] y3HEMUPaBamba Ha pajly 'y BE3H ca
pajioM U jia 06e30ejau IIpaBo CBAKOM Jia pajii ¥ 00aBJba CBOjE PaJIHE 3aJIaTKe
0e3 y3HeMupaBama. Mako cy nmuTama 3alITUTE OJ y3HEMUpaBamba Ha paay
TpeHyTHO ypelheHa 3akoHOM 0 paJy TO HHje IOBOJbHA FapaHIIMja 32 3aITUTY
0]l y3HEeMHpaBamba Ha pafy.

VY paay cMo 3aKJby4HIIU 11, IPHje cBera 3aKoH O pady He AeduHure
cBe 00JIMKe y3HEMHpaBama Ha paly Uy Be3H ca pajoM, He ypehyje moctymnak
3a OCTBaprBarb€ MpaBa Ha 3aIUTUTY, HE NMpenBul)a caHKIuje 3a MpeKpiiaje
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UTA. 3aKOH O paxy npensula camo Cy/ACKy 3alUTUTY U YTBphyjy oOaBe3y 3a
MOCJIOZIaBIIA J1a TPEAY3ME Mjepe y LIUJby ClIpeyaBamba HacuJba U y3HEMHUpaBamba
Ha pany, wTo He 00e30jelyje MoTmyHy 3aITUTY O[] 3JI0CTaBJbamba Ha Pay.

[IpennokeHn 3aKOH YBOAM HOBHHE KOje C€ OJHOCE Ha: MPELHU3HO
neguHHCambe CBUX OOJIHMKA y3HEMHUpaBamba; YTBphUBambe paJmby KOjUMa ce
BPILY y3HEMHpaBamhe; 00aBe3e U OArOBOPHOCTH Y BE3H Ca y3HEMUPaBAbEM;
MOCTYTAK 3a OCTBapUBAaLC IpaBa Ha 3alITUTY O Y3HEMUPaBambha, 3alITUTY
KOja ce ocTBapyje Kox MocioAaBla, Kox ATeHIMje 32 MUPHO pjellaBame
palHuX copoBa, koJ MHcnekuuje paaa u Ko cyia, Te MHCIIEKIM]CKH HaaA30p
W Ka3HEeHe oapende 3a mpekpiiaje.

Kana ce mma y BuIy Npensio)KeHHM TEKCT M HAYMH 3ALITUTE Ol
y3HEMUpaBamba MOXKE C€ 3aKJbyUUTH [1a, HAKO j€ IPEABUINO ePUKACHU]Y
3alITUTY OZ y3HEMHPABakba y OAHOCY Ha TPEHYTHO CTakbe, 3aKOH IpecTaBasba
jenHa BUJ KOMIIPOMHCA Mel)y COLMjaTHUM HapTHEPUMa jep Ce Y CAMOM Ha3UBY
pas3IuKyje o1 3aKoHa 3eMaJba ONMIKET OKPYKEHba IITO 110 HAIlleM MUIIBCHY
Ha /1aje J0BOJbaH 3Hauaj KOHBEHIIMjH O 3J10CTaBIbalby U y3HEMHpaBamwy Opoj
190 xoja y a3u patudukanmje 1 1ocToje nirienu aa he je HalaexKH| Opranu
buX partudukosaru.

3a ouekuBaru je na he Haponna ckyntuna Pemy6nuke Cpricke npema
IJIaHy paja JOHUjETH 3aKOH O 3aIUTUTH OJ] y3HEeMUpaBamby Ha paay 4uMe
he ce Ha cuctemMarnyHUjH, ePUKACHUJU U JjEIOTBOPHUjU HAYUH YPEAUTH
MUTabE 3aITUTE O]l y3HEMUPaBamba Ha paldy Ha pany My BE3H ca pajoM y
Penry6nuniu Cprickoj.

Takole ce ouekyje na 6u conujannu naptaepu u3 Pemyonuke Cpricke
Tpebanu JaTH carjlacHOCT 3a noctynak patudukanuje Konsenuwmje o
3JI0CTaBJbakby U y3HEMUPaBamwy 0€3 0031pa Ha IbUXOBE PA3IMYUTE IPUCTYTIC
Y CTAaBOBE KaJl je pHjey O 3aIUTUTH O y3HEMHUPaBamba. Ha pafy.
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Protection against Harassment at Work in the Republic of Srpska

Summary

In the Republika Srpska, activities are underway to pass the Law on
Protection from Harassment at Work. Harassment at work is present in the
Republika Srpska, as well as in other neighboring countries. However, the
issue of protection against harassment at work is partially regulated by the
Labor Law. Regardless of that fact, it is necessary to systematically regu-
late protection against harassment at work, to envisage the procedure and
manner of exercising the right to protection against harassment at work with
the employer and before the already existing bodies.

The law that is in the procedure regulates the manner and procedure of
protection from harassment at work for all employers, regardless of the nature
of ownership and form of organization, in the bodies of republic administra-
tion and local self-government and with employers, when they hire people
outside employment. The law precisely defines the forms of harassment and
determines the actions that constitute harassment. When defining the form
of harassment and the acts of harassment, the nature of the actions and the
consequences for the person suffering from harassment are taken into account.

This law will provide more effective protection against harassment
at work and in relation to work in relation to the protection provided by the
Labor Law, in accordance with international and regional standards and
experiences of countries in the immediate vicinity and make significant pro-
gress in protecting workers’ rights in general.

Key words: harassment, protection from harassment, measures, con-
ciliators, agreement, inspection, courts.
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IIPABHE HNOCJEJUIE HE3AKOHUTOI IIPEMEIIITAJA
3AIIOCJIEHOI U CY/ICKA 3ALLITHUHTA

Ancmpaxm: Teoictba 0a ce 00paicu mpajHocm paonoe 00HOCA U
Ha maj HauuH 06e36e0u U36eCHOCH 3aN0CIeHO2 Yy OCMBAPUBAILY
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Becna J[ywuh, I[Ipasne nocieduye He3akoHumoz npemewmmaja
3anocnenoe u cyocka sawmuma, cmp. 181-208, XX1V (2/2020)

1. YBog

VY nmockopammoj mpakcu Anemaruonor cyna y Hosom Cany (kao
U OPBOCTENEHUX CYJ0Ba Ca TEPUTOPHUjE HAMJICKHOCTH OBOI CY[a), Y
CYJCKHUM IIOCTYIILMMA Y KOjUMa je IIpeiIMeT TyKOeHOTr 3axTeBa Ouiia oLeHa
3aKOHUTOCTH aHEKCa yTOBOPA O PaLy, TYKHOLH Cy IO IPABUITY IIOCTABJbAJIN
1 3aXTEB 32 00aBe3UBam-€ MI0CIO0AABIA J1a UX BPAaTH Ha IIOCJIOBE Ca KOjUX Cy
HE3aKOHUTO MPEMEIITEHU UK Ha Apyre oxrosapajyhe nocnose. Cynosu cy
(IpBOCTEIIEHH U IPYTOCTENEHN), YKOJINKO OU yTBPAMIIN Ja j€ aHEKC YToBOpa
0 pajly He3aKOHHT, yCBajaJld U Taj Je0 TyKOCHOT 3axTeBa.!

Mehytum, nocryname AmnemamuoHor cyga y Hosom Canmy ce
KpajeM Mpolljie ToOAUHE MPOMEHWJIO KPO3 3ay3UMame Jpyradujer craBa
0 HAJJIKHOCTH CyJa Yy HOIJieny OMIy4dnBama 0 00aBe3u MociiogaBLa J1a
3a110CJICHOT BPAaTH Ha [IOCJIOBE Ca KOJUX jé He3aKOHUTO MPEMEIITEH UITH IpyTe
onroapajyhe mociose.

IIpema TOM HOBOM CTaBY, Y CyICKUM HOCTYIILIIMA Y KOJUMA je IIPeIMET
CIOpa OLIEHA 3aKOHUTOCTH aHEKCa YTOBOPa O pany, OIIyUHnBaBE O 3aXTEBY
3a 00aBe3UBamk-E MOCIOAABIA /1A 3aII0CJICHOT IPEMECTH Ha MOCIIOBE Koje je
00aBJba0 pe HE3aKOHUTOT IIPEMEILITaja Wl pyTe oaroBapajyhe nociose He
craja y CyJcKy HauiexHoCT: ,,C 003upoM Ha caapkuHy oapende dwiana 171.
craB 1. Tauka 1) 3akoHa 0 paay’ y HCKJbYYMBO] HA/IJIGKHOCTH MOCIIO/IABIIA je
J1a 3aMI0CJICHOM MOHYIM U3MEHY YTOBOPEHHX YCIIOBa paaa (AaHEKC yroBopa)
paau mpeMerTaja Ha ApyTrHu oaroBapajyhu mocao, 300r motpede mpoieca u
opraHusanuje paja, a Cyz je HaJe:KaH caMo Ja HCIIUTYje 3aKOHUTOCT aHeKca
yroBopa o palny, a He 1 aa pacrnopelyje 3anocienor. CarjlacCHO OBOM CTaBy,
JIPYTOCTETIeHHU CY oIy 4yjyhu o xkanbama, mpuMeHoM oapenode dnana 391.
ctaB 2. 3aKOHa O MapHUYHOM MOCTynKy (y masbeMm tekcty: 3I1IT)* ykuma
MPBOCTETICHE MPeCyJie Yy ANy KOJHM je YCBOjeH WUIM OJ0MjeH 3aXTeB 3a
00aBe3uBam-€ IIOCJI0AABLA Ja 3aII0CJICHOT BpaTh Ha IIOCJIOBE KOje je 00aBJbao

1 Bwume Buga. [Ipecyna OcnoBror cyna y Hosom Canmy I11.1682/12 ox 23.05.2013. ronune
notephena Ilpecynom Amnenammonor cyma y Hosom Camy I'xl1. 2718/19 mo 26.02.2014.
roguae; [Ipecyna OcHoHor cynay HoBom Cany I11.997/17 01 06.02.2018. ronuae noTBpheHa
[pecynom Anenammonor cyna y Hosom Cany I'x1. 963/18 ox 01.06.2018. ronune; [Ipecyna
OcuoBHor cyna y HoBom Cany, [11-y3.2/17 on 20.02.2018. rogune motBphena IIpecymom
Amnenamonor cynay Hosom Camy ['x1y3. 1/18 o 18.06.2018. rogune; [Ipecyna Anenannonor
cyna y HoBom Camy I'x1.2225/18 ox 26.10.2018. rogune; mpecyna AmnenanuoHOT Cyna y
Hosom Cany I'x1.1892/17 ox 17.11.2018. rogune; Ilpecyna Anemnanuonor cyna y HoBom
Canmy I'x1. 2069/19 ox 16.12.2019. rogune.

2 ,,Cnyx0enu macauk PC*, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 —
omryka YC, 113/2017 u 95/2018 — ayTeHTHYHO TyMademe.

3 ,,Ciyx6enu macuauk PC*, 6p. 72/2011, 49/2013 — Onmnyka YC, 74/2013 — Omnyka YC,
55/2014, 867/2018 u 18/2020.
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Ipe TOr He3aKOHMUTOT IPEMELITaja Ik ApyTe oArosapajyhe mociose u y
TOM Jieny Tyx0e onmbaltyje, jep cMaTpa Jia Cy y OBOM JeNIy MPBOCTEIECHE
npecyje JoHeTe y3 OUTHY MOBpeay MapHUYHOT IOCTYIIKA U3 WwiaHa 374. craB
2. tauka 2) 31111, onHOCHO J1a je OAy4eHO O 3aXTEBY 3a YHMje OATYyUHBAE
HUje HaJIeKaH ey

Anenaunonu cyn y beorpany je maBenenu crtas 3ayseo jomr 2015.
roause: ,,Cyl He BPIIM NpeMelITame, Beh ce mpeMelTaj Ha Apyre MoclioBe
BpIIM HAa OCHOBY aHEKCa yroBopa O panay, Ma 3aXTeB 3a 00aBE3UBAE
MocJIoAaBIa Jia 3aloCciICHOr IPEeMECcTH Ha ofrosapajyhu mocao, He craza
y CyAcKy HajuiexxHoct.’ [Ipema cazHambuMa Koje HMa ayTop, MOCTYyTamke
Amnenanuonor cyaa y Humy u Anenanuonor cyna y Kparyjesiy je ucto xao
u AnenanuoHor cyjay beorpany u cana Anenanuonor cynay Hosom Cany.

CrtaB 0 TOME Ja OIIyYMBaWmE€ O OBOM 3aXTEBY 3aIOCIEHOTI, Y
MOCTYIIIMMa OIIEHE 3aKOHUTOCTH aHEKCa yroBopa, HE cHaja y CyJICKY
HaJISKHOCT, 110 MUIIJBEHY ayTOpa OBOT paja, HeMa YIOpUIITE Y 3aKOHY O
ypehemwy cynoa® Hutu y 3akony o paay. [loctaBibamem 3axTeBa KOjuM Ou ce
nocionasar 00aBe3ao Aa 3ar0CJICHOT, 10 IPaBHOCHAKHOCTH IIPECy/1e KOjoM
je IOHMIITEH aHEeKC YroBopa O pany, IPEeMEecTH Ha IOCIIOBE Koje je 00aBbao
Ipe HE3aKOHUTOT IIPEMEILTaja WIIH IpyTe oArosapajyhe nociose, 3amocieHu
TPa’kKu Cy/ICKY 3aILTUTY CBOT CTaTyca y KOM CE HaJa3u HACTYIambeM TPAaBHUX
MocJieInIla He3aKOHUTOT npemenitaja. OnlOujame cyaa a O OBOM MPaBy
3a0CJICHOT MEPUTOPHO OJUTYUH, a IITO O CBOjOj CYIITHHH MPEICTaBJba
onlanuBame Tyx0e 300r HeHaUIS)KHOCTH Cya, IPeACcTaBba IOBPEAy IpaBa
Ha MPUCTYII CYy, Kao eJeMEHTa IpaBa Ha MPaBUYHO cyheme, a Koje mpaBo
je 3ajemueno YcraBom PemyOnuke CpOuje’.

4 Tlpecyna Anenanuonor cynay Hosom Cany k1. 2051/19 ox 23.07.2019. ronune.

5 bunren Op. 7. Anmenammonor cyna y beorpagy 2015, Pememe AmnemammoHor cyma y
Beorpamy I'x1.82/15 on 21.01.2015. rogune, aytop centenue: bopusoje JXKuskoBuh, cynuja
ArnenanuoHor cyzna y beorpany, u3 obpasioxema: ,,JICTO Tako, IpeMeIITabe 3a0CICHOT Ha
ozarosapajyhe paJHO MECTO BPIIH C€ y IPOLIEAYPH H3MEHE YyTOBOPEHHX YCIIOBA PaJia Y CMHUCITY
ynaHa 171. ctaB 1. tauka 1) u umana 172. 3akoHa o pany. Pagu Tora, Tek Ha OCHOBY aHEKca
yroBopa o pajy 3arocieHd MoXke OWTH MpeMeIITeH Ha APYro oAroBapajyhe pamHo MecTo y
CKJIaJy ca CBOjOM LIKOJICKOM CIpeMoM U [IpaBHITHHKOM O OpraHM3aLUju U CHCTEMaTH3aLUjH
panaux mecta. Cyza He BpIIHU pacriopehuBame, OMHOCHO MpeMeIITaj Ha Apyre mociose. Panu
TOTa, TO HUje HEeroBa HAJIEKHOCT. 300T CBETa TOT y OBOM Jeiy MoOujaHa Impecya je Mopaia
OuTH yKMHYTa U Ty)X0a onbaueHa Ha OCHOBY oBiamhema n3 onpexde wiana 391. cras 2.
3IIT*.

6 ,.Cnyx6enn rmacauk PC*, 6p. 116/2008, 104/2009, 101/2010, 31/2011 - npyru 3akoH,
78/2011 - mpyru 3axon, 101/2011, 101/2013, 40/2015 - npyru 3axon, 106/2015, 13/2016,
108/2016, 113/2017, 65/2018 — Onnyka YC PC, 87/2018 u 88/2018 — Onnyxa YC PC. Buau
Tad. 5. Omnyke YC PC — 81/2020.

7 “Cnyx6enu rmacauk PC“, 6p. 98/2006.

163



Becna J[ywuh, I[Ipasne nocieduye He3akoHumoz npemewmmaja
3anocnenoe u cyocka sawmuma, cmp. 181-208, XX1V (2/2020)

2. [IpememuTaj 3amocjeHor Ha Apyre oarosapajyhe nmocsose

AHEKC yroropa o paly HpeacTaBjba CBOJEBPCHY MoAU(UKALU]y
00JINTalluOHO-TIPABHOT MHCTUTYTa IPOMEHEHUX OKOJIHOCTH (rebus sic stanti-
bus): ,,YTOBOp 0 pazy ce 3aKJbyuyje Mo/l KJIay3yJoM rebus sic stantibus, naxie
JIOK CTambe U3 BPEMEHA 3aKJbyUeHha yroBopa Tpaje. AKO ce CTambe IIPOMEHH,
MosKe IohH 10 H3MeHe yroBopa o paiy.”

I'maBom XV unanoBuma 171-174. 3akoHa 0 pany OponUCaHU Cy
CJly4ajeBd Y KOjUMa MOCJI0/1aBall MOXKE OHYAUTH U3MEHY YTOBOPEHHUX yCIIOBa
paza (aHeKc yroBopa o pajy), Kao 1 HauMH Ha KOjH Ce BPLIM U3MEHa yToBOpa
0 pany, Ha MHHLHjaTUBY HOCJIOJaBIIA.

Usmelyy octanux ciydajeBa, wianom 171. craB 1. tauka 1) 3akona o
pazsy MpoIUCaHo je J1a MOCJIO0AaBall MOXKE 3all0CICHOM Aa HOHYIU W3MEHY
YTOBOPEHHX yCJIOBa pajia (AHEKC yroBOpa 0 pajay) paau MpeMelTaja Ha IpyTu
onrosapajyhu mocao, 300r morpede mporieca u oOpraHu3aiyje pajaa.

CraBoM 2. OBOT WIaHa IIPOIMCAHO je Aa ce oarosapajyhum mociom y
cmucity ctaBa 1. tad. 1) u 3) oBor 4iaHa cMaTpa Mocao 3a 4nje ce 00aBIbambe
3aXTeBa UCTa BPCTA U CTEIEH CTPYYHE CIIpeMe KOjU Cy yTBpeHH yroBOpOM
0 pany.

Onpendom wiaHa 172. 0BOT 3aKOHA IIPOITHCAHO j€ 12 j€ Y3 aHEKC YTOBOpa
0 paly mocjoaBa Jy>KaH Ja 3a0cIeHOM I0CTaBH ITMCaHO 00aBelITeHhEe Koje
CaAp:KU: pasiiore 3a NOHy)eHN aHEeKC yroBopa, poK y KOMe 3aIl0cieHu Tpeda
Jla ce U3jacHU KOjU He MOoke OuTH Kpahu o1 ocaMm pajHHX JaHa U MpaBHE
MOCJIEANIIE KOje MOT'Y J1a HACTaHy HEeMOTIHCUBAKEM aHEKCa YTOBOPA.

[akuie, na Ou M3MeHa yrOBOPEHHX YCJIOBa pajia, OJHOCHO aHEKC yroBopa
0 pany OMO 3aKOHHT, KyMyJIaTUBHO TpeOa aa Oyay HCIyHeHa Tpu ycioBa: 1)
Jla je pasJior 3a MpeMeInTaj — norpeda mporieca u oprausanuje pana; 2) na
Cy IIOCJIOBH Ha KOje IOCJIoAaBall IpeMellTa 3alociIeHOT oAroBapajyhu, Tj.
J1a ce 32 BUXOBO 00aBJbaE 3aXTEBA UCTA BPCTA U CTEIIEH CTPYUYHE CIIpeMe
ca KOjoM je 3aI0CJICHHU U 3aCHOBA0 PaJHU OIHOC, UJIU KOjy je CTeKao y TOKY
pasHOr OAHOCA, a OCIoAaBal] My je IPU3HA0 U y CKJIAZy ca TOM BPCTOM U
CTENCHOM CTPYUYHE CIIpeMe I'a IPEMECTHO Ha IpyTe OCI0BE; 3) MpeouaBame
MOCJIEANIA KOje MOTI'Y HACTATHUTH HEIIOTIIHCUBAmbEM aHEeKCa yroBopa o pafy.

Y ogHOCY Ha IPBU YCIIOB, IOCJIOAABAll je Y 00aBe3t J1a y 00aBelTeHhY
o0pa3znoxu pasiiore 3a npememiraj. [Iponyct nocionasua y ToM CMHUCITY,
3aII0CJICHOT Ca aCIeKTa HEeroBOor' 3aKOHCKOT ITpaBa Ja ce y oapeheHoM poky
W3jaCHM J1a JIM TIPUXBaTa MOHYY 3a U3MEHY YTOBOPEHHMX yCJIOBa paja WIH
je onbuja, TOBOIW Y CUTYAIH]y Aa MMOHYIY IPUXBATH, Y CMHUCIY ,,y3MH WU

8 3. M. UBomesuh n M. 3. UBomesuh, ,,Komenrapa 3akoHa o pagy - mecTo U3MEHEHO U
nomymeHo mname”, beorpan 2020, ctp. 366.
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OCTaBHU", a OHJa [TIOTOM Jia ce 00paTu CyAy pajiu 3alITUTE CBOjUX IIPaBa, jep y
MOMEHTY HCKa3HBamba BOJbE (IPUXBaTa MIOHY/IE, OHOCHO 3aKJbyUeHa aHEeKca
YTOBOpa 0 pajy), 3arocaeHOM HUCY IUCMEHO 00pasiiokeHe nmorpede npoueca
Y OpraHu3alyje pajaa Koje cy JoBelie 10 U3BECHE IPOMEHE Y HberOBOM PaIHO-
npaBHOM craTycy. Ca apyre cTpaHe, H30CTaHaK 00pa3iokKema 3aKOHCKOT
OCHOBA 3a U3MEHY YrOBOPEHHUX YCIJIOBA paja y HOHYIH, OTBapa MoryhHocT
Jla ce y3 caMo Io3uBame Ha oApendy unana 171. cras 1. Tauka 1) 3akoHa
0 pany, Tj. U3a CHHTarMme ,,ioTpede mporeca U opraHuzanuje pajga“ Kpujy
BOJIYHTapU3aM WJIU CyOjeKTUBHOCT, aHUMO3ZUTET U JAPYTH HENOMYIUTCHU
MOTHUBH, a HE CTBAapHE U 00jeKTHBHE NOTpede mpolieca 1 opraHu3anuje paaa,
Ha CTPaHM OHOTA KO OJIITy4dYyje O MPEMELITajy.

Crora n3MeHa yroBOpeHHX yCJIOBa HYKHO MOpPa 1a CaipsKu, OCUM ITyKOT
M03MBamba Ha 3aKOHCKH OCHOB (HaBoheme uslaHa 3aKOHA) WIIM IPEHUCAHOT
3aKOHCKOT OCHOBA (,,lIOTpede Mmpoleca 1 Opranusaluje paja‘“) 1 KOHKpPEeTHO
00pa3iokeme pasiora 300r KOjUX Ce 3all0CICHH TPEMELITA: HIIP. U3MEHa aKTa
0 CUCTEeMaTH3al1jH; CMambeH Wi nosehan 0OMM Mocia; yKUIambe 0CI0Ba
WM CHCTEMaTH3allkja HOBHUX TI0CIIOBa yciie]] yBo)erba HeKe HOBE TEXHOJIOTHje
UTA.

Cyzacka mpakca ce 0 0BOj o0aBe3W IOCIOAaBLa H3jallbaBaja y
MHOTOOpOjHMM mpecyaama: ,,Kako y moHynu 3a M3MEHY YTOBOPEHHUX
ycIIoBa pajia ¥ 3aKJbydera aHeKkca yroopa o paay opoj ... ox 27.05.2008.
TOAMHE HUCY Ha TIOTIYH U 3aKOHUT Ha4YuH 00yxBaheHH 1 00pa3iioKeH! CBU
€JIEMEHTH 300T KOJUX Ce TY>KHOLlY Hy/IM IPEMEILITaj Ha APYTO PalHO MECTO,
OJHOCHO HHUCY HaBeJICHH KOHKPETHU OOpa3JIOKEHH Pa3iio3u 3a MOHYIY U
MPEMEIITaj TY>KHOLA Ha APYTO PagHO MECTO, a ILITO je MOCI0AaBall 1yKaH
Ja 00pas3okKH Koje Cy MPOMEHE Y poliecy OpraHu3alyje u paja pasJjor 3a
MOHYly aHEeKca yroBopa o pajay, To Huje OMIJIO MecTa 0TKa3y yroBopa o paay
Tyx)uony. Wmajyhu y BUy U3HETO, HEOCHOBAHO C€ HaBOAMMA PEBU3H]E
yKasyje [a je Mmpea HUKCECTEICHHM CYJOBHMa MOIPEIIHO MPUMEHEHO
MaTepHjaiHo npaso. OBo cTora mTo caryiacHo uiany 171. 3akoHa o pany
MPEMELITAakE 3aM0CIICHOT Ha JIPYro PagHO MECTO Mopa Ja Oyae pe3ynirar
CTBapHE U peajiHe norpede nmpoueca u opraHusanmje paja Ty »KEHOT, a TOHyAa
3a 3aKJbyUCH:-E aHEKca yroBOpa O paJy Mopa Jia Caap KM U T pasJiore, Koju
Cy YCIJIOBH 32 IPEMEIITalkE 3al0CIEHOT Ha Ipyro pajgHo mecto. [Ipu Tome,
TH Pa3yIo3u MOpajy OMTH KOHKPETHU30BaHU HaBOhECHEM YME-ECHHLIA U3 KOJUX
MPOU3MIIAa3u oTpeda mpoueca U OpraHu3aluje pajsa, npu 4eMy je Hy>KHO
HaBECTH YHELCHULIE KOj€ ONpaB/aBajy MpeMelTame. Y KOHKPETHOM CIIy4ajy,
TYXEHH je TY>KHOLY TIOHYIHO 3aKJbyUeHhE aHeKca YroBopa o paiy, paiu
IpeMelTaja Ha APyTo pajHo MECTO 300T cMameha 00uMa rmocia u norpede
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mpoleca 1 OpraHuzaluje paja, ITo NpeAcTaBiba onmty Gopmynanujy, 6e3
00pasokema TUX pasiiora, Ipy YeMy cama norpeda Mopa aa Oyze Be3aHa 3a
OHO IITO j€ Y KOHKPETHOM CIIy4ajy HOCIIYKHJIO Kao pa3jor pacnopehupama
Ha JIpyro paxHo mecto. Pasinor 3a pacnopehuBame Mopa OUTH CAONIITECH
TYKHOILYy KpO3 MOHYAY 32 3aKJbyUCHE aHeKca yroBopa o paay, y CKiany ca
wiaHoM 172. 3akoHa 0 pany, IpH 4YeMy W30CTaHAK TAaKBE KOHKPETH3allHje
YUHHU OCTIOPEHO PELICHE HE3aKOHUTHM.

Taxohe, ga Oum mpemernTaj 3amocieHor Ha Apyre oarosapajyhe
nocJyioBe OMO 3aKOHUT HEONIXOJHO j€ U 1a 00jEKTHUBHO 3a TUM IIOCTOjU OTpeoda,
KOja ce TH4e Ipoleca U OpraHu3alnrje pajga moclofaBua, jep y CynpoTHOM
MpeMelITaj HUje 3aKOHUT: ,,YKOJIMKO CE 3all0CJICHOM HE Aajy IOCIOBH U3
oIrca ocioBa Ha Koje je MpeMEeLITeH, Beh 0CI0BH U3 Oluca Ipyror pagHor
MecCTa, HEABOCMUCIICHO MTPOU3J1a3H 3aKJbyYaK OBOT Cy/a J1a OUUIIICIHO HUje
MOCTOjalia HH oTpeda rnporeca H1 OpraHu3aluje paja 3a 00aBbame MOCI0Ba
Ha Koje je 3armocieHu npemenrex !’

Ilopen naBenenor, 30or morpede mpoleca U opraHuzanuje pajia,
carnacHo onpenou wiana 171. ctas 1. Tauka 1) 3akoHa 0 pajy HOCI0/IaBaIl
JEIMHO MOYKE 3aII0CICHOM Jia IOHYIM U3MEHY YyTOBOPEHHUX YCIIOBa pajia paau
peMelITaja Ha APYTH 10cao: ,,EBEeHTyalHO yUHbEHE OBpPEIE pagHe o0aBese
HE MOTY OMTH 3aKOHCKH Pa3JIO3H 3a MPEMEILTaj 3all0CICHOTI U IpaBAaTu
ce Kpo3 3aKOHCKY CHHTarMmy nompebe npoyeca u op2anuzayuje paoa. Y
CyIpPOTHOM MHCTHTYT Ipemelraja 6u ce apupmucao Kao caukyuja 3a
3aIl0CIICHOT, a Jia ce IIpe Tora, y CKJaay ca 3aKOHOM, HUje YTBPAMIINO A2 JIX
je 3aIrmocieHy U MOYMHUO Te TIOBpeie pagHux obasesa™!.

Y omHOCY Ha IpyTrH YCIOB, 3aKOHOM O paxay je wianom 171. craB 2.
MPOIMHMCAHO J1a ce onropapajyhum mociom y cMuciy crasa 1. Tauka 1) u
3) oBor ujaHa cMarpa 1ocao 3a yhje ce 00aBjbambe 3aXTeBa UCTa BPCTa U
CTeIIeH CTPYUHE CIIpeMe KOju Cy yTBpheHHU yroBopoM o pany. Bpcra ctpyune
crpeMe ce THue cTpyke (mpodecuje), a CTerneH CTpy4yHe clipeMe THYe ce
HUBOa oOpasoBama. Jlakie, na Ou mpeMemnTaj OMO 3aKOHUT HYXKHO je Ja
Ce 3aI0CJICHOM TOHY/IE TIOCJIOBU KOjH Cy OATOBapajyhn u BPCTH M CTEHEHY
CTpy4He cmpeme'?, a ca KOjoM je 3aloCiCHH M 3aCHOBAO PaJHH OIHOC
KOJI TocJiofaBIa, 6e3 003upa Ha BPCTY M CTEIEH CTPYyYHE CIIpeMe KOjy je

9 Ilpecyna BpxoBHor kacanuonor cyna Pe2.968/17 ox 25.05.2017. ronune.

10 IlIpecyma OcnoBHor cyna y Hosom Camy I11.997/17 ox 20.02.2018. roguHe notBpheHa
[pecynom Anemnanuonor cyga y Hosom Camy k1. 963/18 ox 01.06.2018. rogune.

11 TIpecyna Anemamuonor cyga y Hosom Camy [x1.2127/19 ox 23.07.2020. ronune.

12 ,,Oxrosapajyhum mociioMm Ha Koje ce 3alociIeHH IpeMelTa He oapelyje ce camo mpema
CTeTeHy IIKOoJICKe cripeMe, Beh u mpema meHoj Bpetr', Bun. Ilpecyna AnenannoHnor cyna y
Beorpamy I'x1.82/15 o 21.01.2015. rogune.
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3ar0CIeHH PealHO cTeKao popMaTHUM oOpa3zoBameM. Ha mpumep, yKoIuKo
j€ 3aIoCIeHN 3aCHOBA0 PaJHU OAHOC 3a 00aBJbamk-e MOCIIOBA 3a Koje je Ouo
npeasulen IV crenen crpydHe cnpeme, MAalIMHCKE CTPYKE, YHHBCHULA
LITO j€ Taj 3all0CICHHU, Y BPEME 3aCHUBaba PaJHOr OJHOCA HMAO 3aBPIICH
Mamuncku akynret u VII creneH cTpydHe cipeMe UpeJeBaHTHA je ca
acIeKTa IPOLCHE Ja JIU je 3al0CJICHH ITPEeMELITaH Ha oAroBapajyhe mociose.
MelhyTum, yKOIMKO TOKOM PaJHOT OJHOCA IOCIIOAABALl TOM 3aIl0CICHOM
MOHYZAM U IPEMECTH r'a Ha MOCJIOBE 32 Koje je mpeaBul)eH 3aBpiieH MalnHcKu
¢axynrer u VII crenen cTpydHe cripeme, Taj 3al0CICHU Ce KaCHUje MOXKE
IPEMECTUTH Ha APYTE IOCIOBE CAMO YKOJIMKO j€ 38 FhUXOBO 00aBJbatbe aKTOM
0 OpraHMU3aLHj| U CUCTEMaTH3all1jH [I0CJI0Ba peaBrl)eH 3aBpiueH MamnHcKu
¢daxynrer u VII crenen crpyune cnpeme jep he y Toj curyanuju To Outn
oarosapajyhu nocnosu. [locnoxaBuu Hajuenihe y akTuMa o opraHu3aiuju
U CHCTEMaTH3allljy M0CI0Ba NpeaBulajy, mopea BpcTe U CTENeHA CTPYYHe
CrpeMe, 1 IpyTe noceOHe ycoBe 3a 00aBIbamke MOCII0Ba, Y CKIIaLy ca YJIaHOM
24. 3akoHa 0 pazny: paJHO UCKYCTBO, IO3HABAKkE pajia Ha padyHapy, 3HAHE
CTPAHOT je3UKa, MOJIOKEH BO3aUKH MCIIUT 3a OfipeheHy KaTeropujy BO3MJIa
uta. [lpunrkom npemMeniTaja 3amocieHor Ha Jpyry oAroBapajyhu mocao
IyXHU Cy Ja HOWTYjy W T€ YCJIOBE KOjU HUCY O0OyxBaheHHM 3aKOHCKOM
neGUHULKMjOM oAToBapajyhux mociosa.

[ToceOHy 3amITUTY 1O CaMOM 3aKOHY, carjlacHo oapenou unana 101.
3aKoHa 0 paJy yKHMBajy 3all0CICHH 0CO0€ ca MHBAJIMAUTETOM H 3aII0CIICHH ca
3/IpaBCTBEHUM CMETH-aMa, yTBp)eHUM Ol CTpaHe HaJIEKHOT 31PaBCTBEHOT
oprana. [lojam onrosapajyhux nocnosa npema unany 171. cras 2. 3akoHa o pagy
He npeaBul)a U3PUUHTO A2 ce 33 OBE KaTErOpHje 3all0CICHUX OATroBapajyhnum
MIOCJIOM CMaTpajy U IOCJIOBU KOjU He OM M3a3Balli OTOPLIAKE 3APABCTBECHOT
CTama U MocJeIUIe ONacHe 3a BbUXOBY OKOJIMHY. MehyTum, mocionasar je
Jy’KaH Ja, carinacHo onpenou wiana 101. 3akoHa o paay, y 0JJHOCY Ha OBE
KaTeropuje 3arocieHuX MPHIMKOM IMpeMellTaja Ha oAroBapajyhe mociose
(cipam BpCTE U CTENEHA BUXOBE CTPYUHE CIIPEME ca KOjOM Cy 3aCHOBAJIU
paJHU OIHOC) BOJM PauyHa Jia Cy TH HOCJIOBH Y CKJIaJly U Ca FbHXOBOM PaHOM
crniocobHourhy: ,,AKO KO 3aII0CIICHOT IIOCTOj€ 3APaBCTBEHU HEJOCTALH (HIIP.
3aII0CJICHU KOjH 1IaTe Of1 aJiepruje, 1alTOHU3Ma, BPTOTIaBULE, KPATKOBHIOCTH
U IPYyTHX 3APAaBCTBEHUX Teroba Koje MOTY Jla MCIPOBOLMPAjy CHOJbHU
(akTopH) BEeMy HE MOT'y OMTH MTOBEPEHM IIOCIIOBU KOju he Taj HemocTaTak
UPUTHUPATH U THME ITOTOPIIATH HETOBO 3APABCTBEHO CTAE UM U3a3BaTH
MOCJICANLIC OTIACHE 110 HEI'OBY OKOJIMHY. Y CYIIPOTHOM, 3aIlI0CJIEHH CariacHo
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onpenOu wiana 33. craB 1. Tauka 2. 3akoHa o 6e30eqHOCTH U 3/IpaBJba Ha
pany'", ©Ma paBo Ja, y CaMO3aIlTUTH, O10uje 1a pagu‘'4.

VY omnHocy Ha Tpehu ycioB, mociiogaBall je y 00aBesu jia MPHIMKOM
JIOCTaBJbakha OOAaBEIITEHa 3aIlOCICHOM IPEIOYH IIPaBHE IOCICIHIIE
HETIOTIIMCHBakha aHeKca YroBopa O pajly, OHOCHO Jia My 300T TOra MOXe
OTKa3aTH yroBOP O paay MPUMEHOM OTKAa3HOT Pa3Jiora NponucaHor YJIaHOM
179. ctaB 5. Tauka 2) 3akoHa o pagy. O 3Hauajy oBe o0aBe3e MOCIOAABLA
BpxoBHM KacalMOHH CyJl C€ HW3jaCHHO KpO3 CEHTEeHIly yTBpheHy Ha
cenauiy ['pahanckor onesbema 27.06.2017. roqune: ,,[Iponyct nmocnonasia
Jla 3aTI0CJICHOT Y TIOHY/IH 33 3aKJbyUYeHe aHeKCa YroBopa O paay KOjUM ce
MEHajy paHuje YTOBOPEHH ITOCIIOBH HIIH YCIIOBH pajia, YII030pH Ja O101jarmhe
MOJKe OMTH OTKa3HU Pas3iior, Ma 3a MOCIENIlY TIOHUIIITA] PElIeHha KOJUM je
3aMoCICHOM U3 TOT pa3jiora oTkas3aH yroBop o paay‘’.

3. Cyucxa 3allTUTA U NIPpaBHE MMOCJEAUIIEC
HE3AKOHUTOI' npeMemTaja

[IpaBo Ha cyjAcKy 3allITUTy M UCHUTHBAKkE 3aKOHUTOCTH aHEKca
yroBopa o paay KOjuM je 3allOCICHH IPEeMEIITeH UMa: 3all0CICHH KOjH je
MOTIIMCA0 aHEKC YroBOpa O pajy, ajld M 3aloCiIeHU KOjH je 0A0H0 MOHYAY
U 3aKJbyUeHhe aHeKca yroBopa o paay u 300r Tora My mociofaBal] 0TKa3ao
yroBOp O pajy, [PUMEHOM OTKa3HOT pa3jiora mponucaHor wianoM 179. cras
5. Tauka 2) 3akoHa 0 pany.

OBo nmpaBo nmponucaHo je unanom 172. ctas 2. u 3. 3akoHa o paay: Ako
3aroCJIeHN MOTIHINE aHEKC YTOBOpa y OCTAaBJLEHOM POKY, 3aApKaBa MpaBo
Jla Ipel HaJIJIeKHUM CYJIOM OCIOpaBa 3aKOHMTOCT TOT' aHEKca.

3anocnenu Koju of0uje TOHY/y aHEeKCa yToBOpa y OCTaBJFEHOM POKY,
3a/p:KaBa MPaBo Jia y CyJICKOM MOCTYTKY IOBOJIOM OTKa3a yroBopa o pajy
y cMuciay wiaHa 179. craB 5. Tauka 2) oBOT' 3aKOHA, OCHOpaBa 3aKOHUTOCT
aHeKca yroBopa.

Pok 3a mokpeTame criopa npej HaaJIe)KHUM CyJI0M, a PaJiy OCIIOpaBamba
3aKOHUTOCTH aHEeKCca yroBOpa 0 pajy, y CUTYyaluju IPOIHCaHOj YwiaHoM 172.
ctaB 2. 3akoHa 0 pany je 60 nana, carnacHo oapendu unana 195. 3akona o
panay, ¢ TUM WITO Ce OBaj MPEKIY3UBaH POK padyHa of JaHa NOTIHCHBAbHA
(3aKJbyder»a) aHeKca yropopa o paay. Jlakie, moTnucuBameM aHeKca yroBopa
0 pany, 3amoceHH HUje M3TyOHo MpaBo Ha CYACKY 3allTUTY: ,,[IpaBo Ha
noOujame aHekca 3a/ip;kaBa 1o caMoM 3aKOHY, JaKJje, 1 0e3 moceOHe nu3jase

13 “Cmyx6enn rmacauk PC*, 6p. 101/2005, 91/2005 u 113/2017 — apyru 3aKoH.
14 3. M. UBomesuh u M. 3. UBomesuh, op. cit., ctp. 212.
15 TIlpecyna BpxoBHor kacanuonor cyna Pe2.259/15 ox 03.06.2015. rogune.
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0 TOME. AKO TO IPaBO y NpeABU))eHOM POKY HCKOPUCTH, IIOTIIHC CE HE MOXKE
Y3€TH Kao 3HaK IpUXBaTama yroBopa, HET0 Kao CPEACTBO JAa ce u30erHe
PHU3MK OTKa3a yroBopa o paay 1o wiany 179. cras 5. tauka 2) 3akoHa o pagy*.'®
[IpaBo Ha ocrmopaBamke 3aKOHUTOCTH aHEKCa yroBopa O paly uMa u
3aI0CJICHH KOjH je 010MOo MOHYAY M 3aKJby4eHe aHeKca yroBopa, U TO Y
MOCTYIKY HCIUTHBaba 3aKOHUTOCTH OTKa3a yroBopa o paay KojH je JOHET
y cmucity unana 179. ctaB 5. tTauka 2) 3akoHa 0 paxy. Y TOM MOCTYIKY
3arocieHu Tpeda a MpyKu JI0Kase Ja je U3 OonpaBIaHUX pas3jiora ogOuo
3aKJbYyYCHE aHEKCa YTOBOPA, OAHOCHO Ja OCHOPH IOCTOjabe 3aKOHCKHUX
pasiiora 3a BEroB IPEMELITaj, C TUM LITO 3aKOHUTOCT PeLIeHha 0 0TKa3y
YTroBOpa 0 pajly MOKe OCIIOpaBaTH M U3 IPYTUX pasiiora. Pok 3a nogHomeme
Tyx0€ y 0BOj IpaBHOj cuTyauuju je 60 naHa ox 1aHa 10CTaBJbamka PELICHa O
0TKa3y yrosopa o pafy. Jlakie, mpenmer Ty>KO€HOT 3aXTeBa y OBOM IIOCTYTIKY
j€ pelIemne 0 0TKa3y yroBopa o pafy, a CyJ TOKOM MOCTYIKa UCIUTYje Kao
NPETXOHO MUTame'”: pa3jiore Koju Cy HaBeACHH y 00aBelITeY (IIOHYIN)
3a U3MEHY YTOBOPEHHX ycJoBa (IPEeMEIITaj), Ja JIK Cy MOCIOBH KOjU CY
NOHYheHH 3aI0CIeHOM OATr0oBapajyhiu U 1a JiH je 3aI0CIeHH [0y YeH O TPaBHUM
NocjIeanIaMa HeMOTIINCHBabha AaHEKCa YyTOBOPa O Pajy.
Kapaxkrep criopa, ma caMuM THM U oBJiaiiiemba Cya y TOM CIIOpy 3aBUCe
0] IpeMETa CIIopa, a y 3aBUCHOCTH O]l KapakTepa TYK0e cyl MEpUTOPHO
OJUTy4yje KOHCTUTYTHUBHOM (OZHOCHO MpPeoOpa)xkajHOM), KOHIEMHATOPHOM
(ocynom Ha YMHHUIOY) U/UIHU JIeKaapaTuBHOM (YyTBphyjyhom) mpecyiom.
Kana ce Ty:x00M 3axTeBa IOHUIITA] aHEKCA yTOBOPA O pally y MUTamy je
CIIOp O 3aKOHUTOCTH, Y KOM CyJ HeMa oBJaiiherna 1a 01y 4yje 0 caMoM IIPaBy,
Beh 0 TOMe /1a J11 je aHeKC YroBopa o paay Mociao1aBal IOHYAHO y CKJIady ca
3aKOHOM, OIIITHM aKTOM (KOJICKTUBHHM YTOBOPOM, OJHOCHO IPABUITHUKOM
0 pazy) ¥ yrOBOPOM O pany, Py YeMy CyJ UCIUTY]je 3aKOHUTOCT Y OZHOCY
Ha MPOIKCE KOjU Cy BAXKHMJIM Y BPEME 3aKJbyUeHa aHeKca yroBopa o pasuy.
VYKOJIMKO yTBPAH /12 j€ aHEKC yToBOpa 3aKOHUT, MEPUTOPHO OJIy4yje
npecyoM U oabuja TyXOEHM 3aXTeB, a aKO YTBPAU Ja HHUjE IOCTOjao
3aKOHCKHM OCHOB 3a IPEMEILTaj 3al0CICHOr, IPECyoM ycBaja Ty>XOeHu
3aXTeB, OHUIITABAa aHEKC YTOBOPA M YCIIOCTaBJba Mpehalime cTame.
YcenocraBibame npehalimer cTama je MpaBHa MOCIeANLA TTOHHUILTaja
aHeKca yropopa o paay. llonuiraBame aHekca yroBopa JIeiyje ex (unc, Iro
3HAYU 12 IPECTajy U CBE MOCIEIUIIE TOI HE3aKOHUTOT aHEKCa yTOBOPa O pany.
Jlakiie, KOHCTUTYTHBHOM IIPECYJIOM C€ YCIIOCTaBJba CTAkE Apyraduje o
OHOT KOj€ je HAaCTaJIO0 3aKJbYyYeH-EM aHEeKca yroBopa o paJy u 300r Tora oBa

16 3. M. UBomesuh u M. 3. UBomesuh, op. cit., ctp. 371.
17 3II1, uman 12.
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npecya uMa rnpeodpaxajao nejctso. Kaga cyn yTBpau na je aHeke yrosopa
0 pally HE3aKOHHUT CMaTpa ce J1a OH HUje HU 3aKJbyUeH.

[IpaBHe nocieauie HE3AaKOHUTOT MTPECTaHKa PaJHOT OJHOCA (IaKJie He
caMo HE3aKOHHUTOT 0TKa3a yroBopa o pafy) peryjiucate cy oapeadoM uiana
191. 3akona o paxy: AKo CyA y TOKY IOCTYIIKa yTBPAH A je 3all0CICHOM
pecTao paJHu OAHOC 0e3 MPaBHOT OCHOBA, HAa 3aXTEB 3aIl0CIICHOT, o ryyyhe
Jla ce 3aIl0CJICHH BpaTu Ha pal, Aa My CE UCIIaTH HAKHAJa IITETE U yIIare
npunajajyhu nonpuHocu 3a 00aBe3HO COLMjATHO OCUTYPambe 3a NEPHOA Y
KOME 3aIlociieHH Huje paauo. Jlakie, kana 3amnocieHu 3axTeBa Bpahame Ha
pax cyn he, y cinydajy 1a yTBpAM Ja MY j€ paJHU OAHOC PecTao 0e3 mMpaBHOT
OCHOBA, IOHUILITUTH PELICHE U 00aBe3aTH MOCIOJaBIIa 1a ra Kpo3 Bpahame
Ha paJ peMHTErpUIle Yy pagHu OJHOC, aji Ce OBa IpaBHA MOCIeaAHIa —
PEUHTErpalje MOXKEe 3aXTEBATH U KPO3 TIOCTABJbAbE 3aXTEeBa 32 00aBE3MUBALE
MOCJI0/IaBLa A2 3alI0CJICHOT, He caMo BpaTH Ha pax, Beh u na My omoryhu na
00aBJba MCTE TIOCIIOBE, IAKJIE TIOCIIOBE KOje je 00aBJba0 U MPe HE3AaKOHUTOT
OTKa3a (1071 YCIIOBOM Jla OHH II0CTOj€), ajld U 00aBe3UBAKEM Jla I'a BpaTH
Ha TI0CJIOBE KOjU Cy OAroBopajyhul (BpCTH U CTENEHY CTPYUYHE CIIpeMe KOjy
j€ 3aI0CIICHH UMao U ca KOjUMa je KOJI TOT M0CI0aBla u 00aBjbao MoCIoBe
pe He3aKOHUTOT 0TKa3a).'®

[IpaBHe mocnenuiie HE3AaKOHUTOI MpEMeElITaja (aHeKca yroBopa o
pany) 3aKOHOM O paay HUCY M3PHUMTO IpeBUlEHE, IITO HE 3HAYHU 12 OHE
He nocToje. Jla 6u ce y pagHO-IIpaBHOM CTaTyCy 3ar0CICHOT U YCIIOCTaBUIIO
npehaiime cTame, 0OHOCHO J1a 01 ce 0OcTBapHJia IPpaBHA MOCIEANIIA HAacTaIa
MOHUIITAjeM HE3aKOHUTOT MTPEMELITaja HEOXOJHO j€ /1a CE IIOCTABH 3aXTEB
KojuM he ce Ta mpaBHa IocieUIa U OCTBAPUTH. JpyrumM peunma, o mpaBHUM
nociennnaMa He3aKOHUTOT MPEMEITaja CyA HE Olydyje Mo CiIyKOeHO]
Iy’)KHOCTH, Beh je HEOIXOJHO Jla Ce 3aXTEB 3a YCIIOCTaBJbambe Mpehalmer
CTama MOCTaBU TYXOECHUM 3aXTEBOM, Ka0 KOHAEMHAIH]ja, Tj. 3aXTEBOM 32
o0aBe3nBame MOCIO0AABLA J1a U3BPIIM HEHOBYAHY MJIM HOBYaHY 00aBe3y.

VY cyaCcKMM NOCTYIIMMA 3aII0CICHH IOCTaBIbajy MO IPaBUILY, y3 3aXTCB
3a TIOHMILTAj aHEKCca YToBOpa O pajly M 3aXTeB KOJUM Tpaxke 00aBe3MBambe
MOCJI0/aBLA Jia UX BPaTH Ha MOCJIOBE Ca KOjUX CY HE3aKOHHUTO MPEMELITCHH
(axo cy cucTeMaTu30BaHM, OAHOCHO HUCY YKUHYTH) UJIH IpyTe onropapajyhe
nociose. Takol)e, y 0MHOCY Ha TOCJIOBE Ca KOjUX j€ 3al0CIICHU HE3aKOHUTO

18 Ilpecyma BpxoBHor kacamumonor cyna Pes2.2469/2017 ox 04.10.2018. roxuwne;
[Ipecyna BpxoBHor kacammonor cyna Pes2.1983/2018 ox 12.12.2018. romune; Ilpecyna
BpxoBHor kacammonor cyma Pes2.2564/2018 ox 31.01.2019. rogune; IIpecyna BpxosHor
KacanuoHor cyna Pe2.946/2018 ox 17.04.2019. roaune; Ilpecyna BpxoBHOT KacarmoHOT
cyna Pes2.1432/2018 om 19.06.2019. romuue; Ilpecyma BpxoBHOr KacammoHOT cyaa
PeB2.2135/2018 ox 18.09.2019. roauxe.
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MPEMEIITEH, YKOJIMKO je 3a BbUX Onila npeABUleHa HUKa 3apajia, 3a1l0CICHN
MOCTaBJbajy 3aXTEB 3a HAKHAAY IITETE Y BUCHHHU Pa3iIuKe, n3Mel)y 3apaze Kojy
01 oCcTBaprBaO Ha MOCIOBUMA Ca KOJUX j€ HE3aKOHHUTO IIPEMEIITEH U 3apaje
KOjy je ocTBapuo 00aBJbajyhiul mocnoBe Ha Koje je HE3aKOHUTO MPEMEIITEH,
Ka0 W yIUIaTy pasiiMKe JOIPHUHOCA 3a 00aBE3HO COLMjaTHO OCUTYpame, Ha
yTBpheHy pas3nuky 3apaje. O 0BOj HOCIEIUIN HE3aKOHUTOT IPEMEILTaja, Cy/L
oJUTyuyje MpuMeHOM oapende uinana 164. 3akoHa o paay y Be3u ca YIaHOM
154. craB 1. 3akoHa 0 0OIUranMOHUM ofgHocuMma.'? 20

Hakiye, TyxkOeHM 3aXT€BH IIOCTaBJbEHM HA HABEACHM HAYMH
IPE/ICTaBIbajy KOMOMHAIIN]Y KOHCTUTYTHBHE (32 IIOHUILITA]j) U KOHAEMHATOPHE
Ty)0e (3a ocyly Ha YMHUAOY), a KOjuMa OJroBapa rnpecy/a ca KOMOMHOBaHOM
M3PEKOM: NIOHUIITaBa HE3AKOHUT aHEKC YTOBOPa O paay (KOHCTUTYTHUBHA) U
NOCJI0AaBLA 00aBe3yje 1a 3al0CISHOT BpaTh Ha IOCJI0BE Koje je 00aBibao mpe
HE3aKOHUTOT IPeMeIlTaja WK IpyTe oroBapajyhie nociose (KOHAEMHATOPHA).

MepHUTOpHUM OMJIy4YHBamkeM O 00aBE3W MOCIOAABLA /1A 3aII0CIICHOT
BpaTH Ha IOCJIOBE KOje je 00aBJbao Mpe HE3aKOHUTOI IpEeMEIlTaja (ako cy
CHCTEMaTH30BaHMU) MJIM Ipyre oAroBapajyhe nociose, mpemMa cTaBy ayTopa,
CyJ HE BPLIM IPEMEIITa]j 3a[0CIeHOT, Beh oryuyje o mpaBHOj NOCIEANLIN
KOjy je MpOy3pOKOBaja CyJICKa OJyKa KOjoM je YTBph)eHo 11a je mpeMeriTaj
(aHeKc yroBopa o pajy) He3aKOHUT.

Hanne)xxHocT OCHOBHOT CyJa 3a OMJIy4YHBamE O MPABHO] MOCICAULIH
HE3aKOHUTOT IIPEMEITaja IPONKUcaHa je ogpenooM unana 22. ctas 3. 3akoHa
o ypehemwy cynosa: OCHOBHU CyJ Cyld y CTaMOECHUM CIIOPOBHMA; CHIOPOBHMA
MOBOJIOM 3aCHUBama, I0CTOjaba U MPECTaHKa pajHOr 0JHOCA; O IPaBUMa,
o0aBe3aMa M OJTOBOPHOCTHMA M3 PaJHOI OJHOCA; O HAKHAIU LITETE KOjy
3aI0C/ICHH NPETPIIN Ha pajy WU Y BE3H ca PaJOM, Y CHOPOBHMA ITOBOIOM
3a/10BOJbaBarba CTaMOEeHUX OTpeda Ha OCHOBY paja.

Haume, 3axoHCcKa 00aBe3a 1mociaoaaBLa npornrucana wiaHoM 16. Tauka
4) 3akoHa 0 pany je na 3arnocieHoM 00e30ea1 006aBbame MocaoBa yTBpheHuX
YTOBOPOM (aHEKCOM) O pafy, a TO 3HauH U 1a My 00e30e11 00aBbatbe MocIoBa

19 ,,Cayx6enn muct COPJ“, 6p. 29/78, 39/85, 45/89 — Onnyka YCJ u 57/89, ,,CiyxbeHn
mucr CPJ*, 6p. 31/93, ,,Cin. muct CLI™™, 6p. 1/2003 — YcraBHa nosesba u ,,Cit. TmacHuk PC*,
6p. 18/2020.

20 IIpecyna OcHoBHor cyna 'y HoBom Cany, [11.1825/13 ox 25.04.2014. ronune noTBpheHa
[Ipecynom Anenanmonor cynay HoBom Camy I['kx1. 1909/14 ox 19.12.2014. rogune, [Ipecyna
OcuoBHor cyna y Hosom Cany, I11.371/14 on 13.05.2015. rogune motephena IIpecymom
Amnenamonor cyna y Hosom Camy I'x1. 1941/15 on 21.09.2015. ropune, [Ipecyna OcHoBHOT
cyna'y HoBom Cany I11. 2126/13 o 29.06.2016. ronune norBphena [Ipecynom AnenammoHor
cyna'y Hosom Canmy I'x1. 2779/16 ox 03.10.2016. ronuse.
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KOju Cy onrosapajyhu BpCTH 1 cTENIEHY CTpyUHE CIIpeMe y OHOCY Ha KOjy je
1 3aKJbYYHO YTOBOP O Paly WM HEKH PaHUjU aHEKC yroBopa o pauy.

[axie, y ciopoBruMa 3a OLIEHY 3aKOHUTOCTH aHEKca yroBopa o pany, a
Ka/1a je HOCTaBJbCH M 3aXTEB 32 00aBE3UBabE I0CI0JaBLA [1a 3aII0CICHOT BPaTH
Ha II0CJIOBE €a KOjUX je HE3aKOHUTO MpPEMEIITEH WU Apyre oAronapajyhe
MOCJIOBE, CyJ1 Ka/ia YTBPAHM A2 je aHeKC YTOBOPa O Paay He3aKOHUT, O[Ty ayjyhu
0 [IPABHO]j TIOCIIEANIH KOjy 3aII0CIECHH IIOCTaBJba KPO3 KOHAEMHATOPHH 3aXTEB
OJUTy4yje 3ampaBo O 3aKOHCKOj 00aBE3H IOCIJIOAABIA, a Y CKJIaly ca CBOjOM
HaJISKHOLINY OTHOCHO Y CKJIaly ca 3aKOHOM.

ITpu HaBeeHOM, TAKBUM NIpECyhembeM Cy/l ce He Mellla y OpraHu3anujy
U MIOCTIOBamk-e MOCIOAaBIa, CYIPOTHO CTaBy alejJallMoOHUX Cyl0Ba, HUTH Y
3aKOHCKa oBJIanIhema nocaoiaBa J1a 3aoCIeHOT, HAKOH TPaBHOCHAKHOCTH
MpecyJie KOjoM je MOHHUIITEH, Ka0 HE3aKOHHUT aHEKC yroBopa o pany, y
MOCTYTKY U3BPILICHA, BPaTH Ha TIOCJIOBE Ca KOJUX j€ HE3aKOHUTO IPEMEIITEH
(axo cy cucTeMaTH30BaHM) WK MY IOHYAM IPEMELITA] Ha ApyTe oarosapajyhe
MOCJIOBE, Y CKJIaly ca 3aKOHOM.

OpnbaumBameM Tyx)O0e y A€y 3aXTeBa 3a 00aBe3uBambE MOCIOJaBIA
Jla 3ar0CJICHOT BpaTH Ha MOCJIOBE Ha KOj€ je HE3aKOHUTO MPEMELITEH (aKo
Cy CHCTEMaTH30BaHM) WUJIM Apyre onrorapajyhe mociaoBe 3amocieHoM ce
yckpaliyje mpaBo Ha CyACKY 3allTHTY IpaBHE Mocieauie 300r Koje je u
MOKPEHYO CIOp pajy OLIEHE 3aKOHUTOCTU aHEKCa yroBopa O pany, a To
je ycnocraBipame npehammer crama, ¢ 003MpOM Ha JIEjCTBO KOje MMa
KOHCTUTYTHBHA IIpecya.

JloHomemeM npecyae KojoM ce MOHUIITAaBA, KA0 HE3aKOHUT aHEKC
yroBopa o pafny, a Ty>k0a y eiy 3axTeBa 3a 00aBe3UBamE MOCIONABLA A
3aI0CJICHOT BPaTH Ha JIpyre oArosapajyhe nociose ozndairyje, 300r ancoixyTHe
HEHAJJIGKHOCTH CyJ1a J1a O OBOM JIEJIy 3aXTeBa O[JIydyje, 3alociIeHU He Ou
MMao aJeKBAaTHY M3BPIIHY HCIPaBy KOjOM OM MOrao Aa OCTBapu NMpPaBHY
MOCJICANILY KOjy je POY3pOKOBaJIa CyCKa OJTyKa KOjOM je IIOHULITEH aHEKC
OJTHOCHO Ha OCHOBY Koje OM OCTBapuo CBOj€ 3aKOHCKO MpaBoO Ja 00aBiba
MIOCJIOBE KOjH Cy OAroBapajyhu 1 3a Koje je 3aKJby4no yroBOp, OHOCHO HEKH
paHMju aHEKC YrOBOPa O pafy.

Jakiie, ako 3amociieHH HE Tpa)XXu TYKOCHHMM 3aXTEBOM Of Cyda
u nocieauny (Bpahame Ha MOCIIOBE Koje je 00aBJbao Mpe HE3aKOHUTOT
npeMelITaja uiu Ipyre oarosapajyhe mociose), OJHOCHO Kaja CyA y TOM
Jiely 3axXTeBa TyKOy oa0alu, 3aloCciIeH! HeMa U3BPLIHY HCIPaBy KOjoM OH
y M3BPIIHOM MOCTYIIKY (KOjU MMOYKBa Ha Haueny (opMaiHor jgeraaurera)’!
MOTa0 J1a 0]] ITIOCJI0/aBLA TPasKH J1a Ta BPAaTH Ha IOCJIOBE 32 KOje NMa 3aKJbyYeH

21 3akoH 0 H3BpIIEHY U 00e30ehemy, dian 5.

172



Becna J[ywuh, Ilpasne nocieduye ne3akonumoz npemewmaja
3anocienoe u cyocka sawmuma, cmp. 181-208, XX1V (2/2020)

yroBop (aHekc) o0 pany WIM Apyre oaroapajyhe mocjaoBe, OIHOCHO Ja
Tpaky 3aKOHCKY IOCJICIMIy TIOHUIITaja aHEeKCa yroBopa 0 paay, ako My TO
nocionasar 100poBoJbHO He oMoryhu.

V mpuIor TomMe roBope 1 oApeaoe 3akoHa 0 U3BpLICHY U 00e30eherby?
KOJUM je peryJjucaHo W3BplIeHe paau Bpahama 3amocieHor Ha paj (WiaH
381-385). Haume, onpendom unana 383. oBor 3akoHa, K0ja FTOBOPU O HAUMHY
crpoBohera M3BpIICHA, IPOIUCAHO je 1a Ce M3BpLICHE paau Bpahama
3aI0CyICHOT Ha paJl WIIK PaJid BeroBOT pacnopehuBama Ha ogpeleHe MocioBe
CIIPOBOAM U3PHLIAKHEM HOBYAHE Ka3HE MTOCIOAABIY UITH F-eTOBOM OJIrOBOPHOM
Ty, IpeMa oxpendaMa o U3prLamky HOBUAHE Ka3aHEe palu Mpeay3uMama
paame KOjy MOXKE MPEey3eTH caMo U3BPILIM Ty>KHUK (wiaH 363). Uspuname
HOBYAHE Ka3HEe MpecTaje Kajla CyJ YTBPAHU Jia je 3al0CICHU 0Yeo0 Aa paju
Ha oAroBapajyhumM mociioBruMa uim aa My je To omoryheHno uako je onomo na
pazu, OIHOCHO 1a je pacriopel)eH Ha TocnoBe oApeheHe y U3BPIIHOj HCIIPABH.

OBakBHMM CTaBOM areIallMOHUX CYI0Ba OTBapa ce MpocTop 3a Moryhe
3510ynotpede 3aKoHCKe 00aBe3e MOcofaBana Ha MITETy 3aKOHCKUX IpaBa
3aM0CJICHUX, CYIIPOTHO WwiaHy 17. 3akoHa 0 paay KOjUM je MPOMHCaHO Aa
Cy TOCJIOZIaBIIM M 3aIIOCICHU Iy>KHHM J1a c€ MPUAPKaBajy mpasa U o0aBe3a
YTBphEHHUX 3aKOHOM, ONIITHM aKTOM M YTOBOPOM O paiy, a Ipd TOM U
yckpahyjy npaBa 3amociieHHX Ha MPaBUYHO Cyleme U MPUCTYT CYAy Kako
Ou CBOje yCTaBHO MPaBO Ha paa’’ 3alITUTHIN HAKO CY Y CYICKOM MOCTYIIKY
YCIIeNIN 1a OCHIOPE 3aKOHUTOCT IIpeMeIITaja (aHeKca yroBopa o pany).

4. IloBpena npaBa Ha npaBUYHO cyheme
U MpaBa HA NPUCTYI CyAY

[TpaBo Ha mpaBu4HO cyleme, Kao jeAHO 0]l OCHOBHHX IIPaBa U clobosa,
3ajemueHo je YctaBoM PenyOnuke CpOuje, unanom 32: CBako UMa Impaso Jia
HE3aBHUCTAaH, HCIIPpUCTpPACaH U 3aKOHOM YCTAaHOBJbCHU CY], IIPABUYHO U Y
Pa3yMHOM pPOKY, jaBHO pacopaBy U OJ1Y4H O BlbETOBUM IIpaBuMa 1 O6aB€33Ma,
OCHOBAHOCTHU CYyMILE KOja je ouna pasiior 3a NOKPETAamkEe MOCTYIIKA, Ka0 U
onTy>1<6aMa IpOTUB IKETA.

EBporncka KonBeniuja 3a 3aITUTy JbYACKUX paBa M OCHOBHUX CII000/1a
ca leHUM IpoTokooM? (y nasbeM TekcTy: KoHBeHInja) paTudukanmuojom
22 ,,Cnyx6enu rmacauk PC*, 6p. 106/2015, 106/2015 — ayrenTnuHo Tymaueme, 113/2017 —
ayTeHTHYHO TyMadewe u 54/2019.

23 VYcras Penyonuke Cpbuje, unan 60.
24 3axoH o patnduxanuju EBporcke KonBeHiuje 3a 3amTuTy JbYJICKHX MPaBa U OCHOBHUX
cnoboma, m3MemeHe y ckmamy ca [Iporoxomom 6poj 11, Ilporokoma y3 KoneeHnmjy 3a

3aIITUTY JBYJCKUX IIPpaBa M OCHOBHUX c1o0oxa, [IpoTokona 6poj 4 y3 KonBeHnujy 3a 3amTuTy
JbYACKHX TIpaBa U OCHOBHHUX cllo0oza KojuM ce 00e30ehyjy m3BecHa mpasa u cinoboze Koje
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je mocTaia cacTaBHU JIe0 YHYTpaIlber IPpaBa U HENOCPEIHO ce IPUMEbY]e
cariacHo oapeadu wiana 18. Yerasa Penyonuke Cpouje.

UnaHom 6. ctaB 1. KonBeHuuje jemun ce mpaBo Ha MpaBUYHO cyheme:
CBako, TOKOM OJUTyYMBama O leroBUM IrpahaHcKuM IpaBuMa u obaBezaMa
WJIM O KPUBUYHO] ONTYKOU MPOTHB HEra, UMa MpaBo Ha IPaBUYHY U jaBHY
pacnpaBy y pa3yMHOM POKY NIpPEA HE3aBUCHUM M HEIPUCTPACHUM CYIOM,
00pa30BaHUM Ha OCHOBY 3aKOHA.

Jenan ox acnekara mpaBa Ha IpaBUYHO cyleme je mpaBo Ha cyn, a
€JIEMEHT TOT IIPaBa je MpaBo Ha MIPUCTYII CYAY, Koje je pa3palheHo Kpo3 Ipakcy
EBporickor cy/ia 3a jby/cKa mpaBa’.

Unanom 6. ctaB 1. KoHBeHuMje HE jeMUHn ce caMO MPaBO HA TO Ja
nocTtymnak OyJie mpaBuyaH, jaBaH U Op3 KaJa ce BOAU Mpe TeIMMa Koja UMajy
CBOjCTBO HE3aBUCHOT M HEITPUCTPACHOT Cyla HEro peMa TyMauery EBpornckor
CyJa rapaHTyje ce M ja ce O CBUM IIpaBUMa KOja MMajy CBOjCTBO ,,lpa)aHCKHX
npasa ¥ 00aBe3a” MOXKE MMOKPEHYTH IOCTYAaK Ipes TakBUM Teauma. [Ipaso
Ha IPUCTYT CYAY, Kao €JIEMEHT IpaBa Ha MPaBUYHO cyheme, mpema cTaBy
EBporickor cyna 3acHuBa ce Ha cieacha nBa mpuHuuna: 1) mpuHOUITY
CXOIHO KoMe rpah)aHcka Tyx0a 00aBe3HO MOXKe J1a ce MOAHECE CYIUjH Kao
JEIHO O YHUBEP3aJIHO MPU3HATHUX TPAJHUX MPUHIIUIIA IPaBa U 2) NPUIHUIA
MmelyHapoaHOT IpaBa Koju 3abpamyje onpuuame ox npasae. [Ipu HaBeaeHoM,
MPaBoO Ha IPUCTYT CyAy HHUje alicOlyTHO, aJld OTpaHUYCHa OBOT IIpaBa He
CMe€ Jla HapyllaBa CyIITHHY caMmor npasa. OrpaHu4era NpaBa Ha IPUCTYII
cyny he Outu komrnaTuOuIHa ca uwiaHoM 6. cras 1. KoHBeHIIMje HCKIBY YMBO
YKOJIMKO TEXE JETUTUMHOM IIHJbY U YKOJIHKO MOCTOjU MPOMOPLIHOHATHOCT
KOpUIIhEHHX CPEe/ICTaBa U LUJba KOME Ce TeH M.

MebhyTum, crtaB anenaunoHux cynoBa PenybOnuke CpbOuje na y
NOCTYIIMMa UCIIUTHBAka 3aKOHUTOCTH aHEKCa yroBopa o pajy He cnajaa
Y CYICKY HaJJIC)KHOCT OJUTYYUBAKE O 3aXTEBY 3aIIOCICHOT O 00aBEe3UBabY

Hucy ykibyuere y Konseniujy u [Ipsu [Iporokon y3 my, [Ipotokona 6poj 6 y3 Konsenuujy
3a 3aMITHTY JbYACKHX IpaBa M OCHOBHHX CI00OAa O yKHIamy CMpTHE KasHe, [IpoToxoma
0poj 7 y3 KoHBeHIjy 32 3aIUTHTY JbYACKUX IIPpaBa M OCHOBHHX CJI0001a O YKHIalky CMPTHE
kasHe, [Iporoxomna 6poj 12 y3 KonBeHnnjy 3a 3amITUTY JbYACKUX IIpaBa H OCHOBHUX c10001a
u Ilporokona 6poj 13 y3 KoHBeHIHjy 0 3aITHTH JbYACKHX IpaBa M OCHOBHHX Cl000za O
YKUIaly CMpTHE KazHe y CBUM oOkoiHocTtuMa ,,CiyxkOenn nmuct CLIT — Mebhynaponnu
yrosopu“, 6p. 9/2003, 5/2005 u 7/2005-ucnp. u ,,Cnyx6enn rmacauk PC — Melynaponnu
yrosopu*, 6p. 12/2010 u 10/2015.

25 Tlpecyna EBporickor cyna 3a jpyncka npasa, [ ondep npomus Yjeoursenoe Kpamwescmaa,
Opoj 4451/70, mpecyna ox 21. ¢pedpyapa 1975.

26 M.H. Cumosuh, M.M. Cumosuh, B. M. Cumosuh, ,,IIpaBo Ha mpucTyn Cyay Kao eIeMEHT
npaBa Ha MpaBUYHO cyheme — MelhyHaponHu cTaHaapau U mpakca YcTaBHOT cyna bocue n
XepueroBune®, mpeysero: www.prf.unze.ba/Docs/Anali/22god11/1.pdf, 20.08.2020. rongune.
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MOCJIOAABLA A2 I'a, [0 TPAaBHOCHAXKHOCTHU IPECY/IE KOjOM j€ aHEKC OHUILTEH,
Kao HE3aKOHWT, BPAaTH Ha MOCIOBE Koje je 00aBJbao Ipe HE3aKOHUTOT
npemeniraja (YKOJIMKO Cy TH MOCJIOBU U JlaJb€ CUCTEMATH30BaHM) WJIN
npyre oarosapajyhe mocioBe u aa 300r Tora y TOM Jeily 3aXTeBa yKHAA
IPBOCTEIEHE IIpecye U ofdaiyje Tyx0e, mpeMa cTaBy ayTopa IpeAcTaBba
HE caMo MOCTyHame Koje je CynpoTHO 3aKOoHY 0 ypehemwy cynoBa u 3akoHy
0 pany, Beh ce TakBUM OJIJTyYHBab-EM BPIIM [IOBpE/a MpaBa 3aroCcICHOr Ha
IOPUCTYT CYAY U TO KPO3 OBPEAY NPUHIIUIIA 3a0paHe OapHULiamka oJ] IPaB/Ie.
Jep, y cutyaumju kaza je Ty>x0a ogdadeHa nako je o i0j OUUIIIeIHO Tpedao
MEPHUTOPHO OJTYYHBATH, CYLITUHCKH j€ JIOLLIO A0 MOBPEAE IPaBa 3arocieHor
Ha IPUCTYT CyAY, Ka0 €JIEMEHTa MpaBa Ha MPaBUYHO Cyheme, OMHOCHO 110
yckpahuBama HEroBor npasa Ja HaJuleXaH CyJl IPaBUYHO paclipaBd U
OZIITY4H O TYKOCHOM 3aXTeBY HCTAKHYTOM y Ty:k0u.>” [IpaBoM Ha MpUCTyT
Cyly ce y IapHHYHOM IOCTYIKY Aaje TY>KHOLy MOr'yhHOCT z1a ,,yCTaHOBH '
MOCTYTaK Mpel HAJICKHUM CYJOM Paj €BEHTYaJHOI pacipaBibamba U
OJUTYyYMBaa O MOCTABJHEHOM 3aXTEBY KOJUM C€ KOHAYHO MOXE OJIYYUTH O
CTOBUM ITpaBHMa 1 obaBe3ama.”®

CynpoTHO cTaBy ameslallMOHUX CYJO0Ba, ayTOp OBOI paja cMmarpa
Jla je CyA HauIeXkaH Ja OIydyje O MPaBHUM IOCIEANIaMa HE3aKOHUTOT
aHEeKca yroBopa o pany, I1a TaKO M 0 3aXTEBY 3allOCICHOT Ja ra IMOCI0AaBall
BpaTH Ha IOCJIOBE KOje je 00aBjbao Mpe HE3aKOHUTOT MpEMEeIlTaja Uiln
Ipyre onrosopajyhe nociose, jep TaKBUM MEPUTOPHUM OJJTYyUHUBABEM CYJL
He BpILH ,,ipeMemTame” (,,pacnopehuBame’), KaKo TO HOTPELIHO CMaTpajy
3arOBOPHULIM JIpyTadujer craBa, HHUTH CE CyJ Mella y OpraHu3alnujy u
HOCJIOBabE M0CII0AaBIa, Beh mpuMmemyjyhn oapenode wiana 22. cras 3. 3akoHa
0 ypehemwy cyznoBa u uiaHa 16. Tauka 4) 1 uiana 15. Tauka 2) 3akoHa o pagy
OJUTy4yje MEPUTOPHO O IPABHO] MOCIIEINIH KOja j€ HACTYIHJIIa HOHHUILTAjeM
aHeKca yroBopa O pajay, OZHOCHO O 3aKOHCKO] 00aBe3H IMOCIoaBLa Ja
3amociieHoM 00e30e1u 00aBJhamke MOCIOBa 3a KOje je 3aKJbyYHUO YTrOBOP
0 pany, OIHOCHO O MpaBy 3alociIeHOT Ja 00aBiba oArosapajyhe mociose,
nomTyjyhu opranu3zanujy pazia 1 nociaoBama KoJl ocI01aBlia, Kao U YCIOBE U
IpaBuJa MOCJIOAABLA Y BE3U Ca HCIYHaBalkeM YTOBOPHUX U IpYTUX o0aBe3a
U3 pagHor ogHoca. [Ipy TaKBOM MEPUTOPHOM OJTyUYHBAEy O OBOM JEIy
TYy>X0€HOT 3aXTeBa, I0cIo01aBall UMa IpaBo /13, y CKiiany ca yiaHoM 171. cras
1. rauka 1) u 172. 3akoHa 0 pany, o MPaBHOCHAXXHOCTHU MPECY/IE, 3aII0CICHOM
NOHY/M PEMEIITaj Ha JpyTe oaroBapajyhe mocnose, y ckiaay ca norpedama
npoleca 1 OpraHu3anmje paaa, yKOIMKO OHE U 1aJbe TIOCTOje.

27 Omnnyxka YeraBHor cyga Yxk-354/2008 ox 22.12.2009. ronune.
28 Omnyxka YerasHor cyga Yx-1064/2008 on 14.07.2010. roguse.

175



Becna J[ywuh, I[Ipasne nocieduye He3akoHumoz npemewmmaja
3anocnenoe u cyocka sawmuma, cmp. 181-208, XX1V (2/2020)

Taxobhe, ayTop oBOT paja ce 3ajaxke 3a CTaB Ja je[IMHO MEPUTOPHUM
OINTYYHMBAKEM O IMOCJeIHUIlaMa HE3aKOHUTOI aHaKca yroBopa O paay
CyJ 3aIlOCJIICHOM TIpy’Ka JIeJIOTBOPHY CYACKY 3allITHTy IpaBa Ha paj
Ha ofroapajyhum mocioBuMa, AOK ce ondalnuBameM TYXO0e€, OJTHOCHO
0JI0MjakeM Jla C€ O TOj TIOCIESIUIIM MEPUTOPHO OJIIYYH IMPei HAJIC)KHUM
CyJIOM 3aIloCJIeHOM yckpahyje mpaBo Ha MPUCTYII Cydy, OJJHOCHO CyJICKa
3allITHTa KErOBOT YCTABHOT IIpaBa Ha paJl.

5. 3ak/pyuak

PazymMeBame MHCTUTYTa pagHO-TIPABHOT 3aKOHOJABCTBA MPUIMKOM
Npy’kama CyJCKe 3allITHTE y PaJHUM CIIOPOBHMA CBAKaKO Ja UMa LIMPU
JIPYLITBEHH 3Ha4aj, 300T yera 3ay3uMame CTaBOBA MJIM HHXOBAa MIPOMEHA
MOpajy OMTH 3aCHOBaHU Ha CTAaHIApAMMa KOjU Cy MOCTaBJHEHH HE Camo
yHyTpammuM Beh n melhynaponnum npaBom. Bpeme ucnpen Hac he nokazaru
MOCJIEANIIE CTaBa aneJauoHuX cynosa y Penyonunu CpOuju moBogom Tora
Jla Cy/l HUje Ha/iJIe’KaH /1a OJUTydyje O IPpaBy 3all0CICHOT Ha CYJICKY 3aIlTUTY
MpaBHUX TOCJEINLA KOje [0 HEeroB paJHO-NIPABHU CTAaTyC MPOY3POKYje
CyJICKa OJIyKa KOjOM je MOHUIITEH Kao HE3aKOHUT aHEeKC yroBopa o pany. C
0031pOM Ha HAJJIC)KHOCT BPXOBHOT KacalMoOHOT cyia MPOMUCAHY YJIaHOM
441. 31111, cyn najpume uacranue y Penyonuuu CpOuju HUje HU Y IPUIIHLIH
Jla IOCTyNa y IpeAMETHMA y KOjHMa ce 3aXTEeBa OlleHa 3aKOHUTOCTH aHEeKca
yroBopa o pazy, 300r yera ce 0 OBOM CIIOPHOM IPAaBHOM MMHUTAaY KPO3 CBOjE
OJUTyKe TUPEKTHO HUje n3jalimbaBao. MehyTHM, 0BO CHOPHO MPaBHO NUTAHE
je mocTaBJbEHO OJ1 CTpaHe ayTopa OBOT paja, y ckiany uiaHoM 29a Cyackor
HOCJIOBHUKA?’, aJTH jOII YBEK 3aKJby4aK O TOM ITUTAmy HUjE JOHET.

JluTeparypa u U3BOpH

WBomesnh 3opan M., MBomeBrh Munan 3., KomenTap 3akona o pany
- IIECTO U3MEHECHO U ToNyeHO u3name’; beorpan 2020.

Cumosuh Muonpar H., CumoBuh Mapuna M., Cumosuh Brnagumup
M., ,,IIpaBo Ha mpuCTyn CyIy Kao eJeMEHT IpaBa Ha MPaBUYHO cyheme —
Mel)yHaponHu cTaHaapAu U npakca YcTaBHOT cyaa bocHe n XepueroBuHe,
www.prf.unze.ba/Docs/Anali/22god11/1.pdf, mpey3er0:20.08.2020. ronune.

Bunren Op. 7. Anenanuonor cyna y beorpany: Pememe Anenanuosor
cynay beorpany I'hl. 82/15 o1 21.01.2015. rogune, ayTop centenue: bopusoje
JKuskosuh, cynuja Anenaunonor cyna y beorpany.

YcraB Penyonuke Cpowuje (,,Ciryx0enn rimacauk PC, 6p. 98/20006).

29 ,,Cnyxo6enn rmacauk PC*, 6p. 110/09...93/19.
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3axoH o patudukauuju EBporicke KonBeHuuje 3a 3aITuTy JbyICKUX
IpaBa ¥ OCHOBHHUX CJI0007a, H3MEHEeHE y ckiany ca [Iporokosnom 6poj 11,
[Iporokona y3 KonBeHuujy 3a 3aITUTY JbYACKUX ITPaBa U OCHOBHUX cI1000/4a,
[TpoTokona 6poj 4 y3 KonBeHuujy 3a 3aITUTY JbYACKUX IIPaBa U OCHOBHHUX
cio0oza kojuM ce 00e30elyjy n3BecHa mpaBa u cii000¢e KOje HUCY YKIbyUeHe
y Konsenuwujy u [Ipsu [IpoTokon y3 wy, IIporokona 6poj 6 y3 Konsenuujy
3a 3aLITUTY JBYJICKUX IIPaBa U OCHOBHHUX €J1000/1a O YKHIalby CMPTHE Ka3He,
ITpoTokona 6poj 7 y3 KonBeHuujy 3a 3aITUTY JbYACKUX IIPaBa U OCHOBHHUX
cnobona o ykuaamwy cMpTHE ka3He, [IpoTokona 6poj 12 y3 Konsenuujy 3a
3aIUTHUTY JBYACKUX IIpaBa U OCHOBHHUX cioboxa u IIpotokosa 6poj 13 y3
KoHBeHLIMjy 0 3alITUTH JbYJCKHX MpaBa U OCHOBHUX CJI000a O YKUAABY
CMPTHE Ka3He y CBUM okonHoctuMa (,,Ciysx6enu nuct CLI — Mehynapoaau
yrosopu®, 6p. 9/2003, 5/2005 u 7/2005-ucup. u ,,Cnyx6enu rimacauk PC —
Mehynaponuu yrosopu®, 6p. 12/2010 u 10/2015).

3akoH o paxy (,,Ciyx0enu rnacauk PC*, 6p. 24/2005, 61/2005, 54/20009,
32/2013, 75/2014, 13/2017 — ognyka YC, 113/2017 u 95/2018 — ayTeHTHYHO
TyMaydeHe).

3akoH o ypehewy cynosa (,,Ciyx6enu rinacuuk PC*, 6p. 116/2008,
104/2009, 101/2010, 31/2011 — apyru 3akoH, 78/2011 . npyru 3akon, 101/2011,
101/2013, 40/2015 . npyru 3akon, 106/2015, 13/2016, 108/2016, 113/2017,
65/2018 — Onnyka YC PC, 87/2018 u 88/2018 — Ognyka YC PC. Bunu Tau.
5. Opnyke YC PC — 81/2020).

3akoH 0 6e30eaHOCTH U 3apaBby Ha pany (,,CiyxOenu rmacauk PC,
op. 101/2005, 91/2005 u 113/2017 — npyru 3aKoH).

3aKOH 0 MapHUIHOM NOCTYTKY (,,Ciyx06enu rmacuuk PC*, 6p. 72/2011,
49/2013 — Onnyka YC, 74/2013 — Ongnyka YC, 55/2014, 867/2018 u 18/2020).

3akoH 0 oonuranuonuM ogHocuma (,,Ciryx0enu muct COPJ*, 6p. 29/78,
39/85, 45/89 — Onnyka YCJ u 57/89, ,,Cnyx6enu nmuct CPJ*, 6p. 31/93, ,,Ca.
muct CLI™, 6p. 1/2003 — YcraBna noBesba u ,,Cit. tmacauk PC*, 6p. 18/2020).

3akoH 0 u3BpIIEHY U 00e30ehemy (,,CinyxOenu rmacauk PC*, op.
106/2015, 106/2015 — ayrentuuno tymadewme, 113/2017 — ayTeHTHUHO
Tymaueme u 54/2019).

Cyncku nocinoBHUK (,,Cinysx6enu riaacauk PCY, 6p. 110/09...93/19).

I1pecyna EBponckor cyna 3a jbyzcka npasa, [ o10ep npomug Yjeoursernoe
Kpawescmesa, 6poj 4451/70, npecyna ox 21. pedpyapa 1975.

IIpecyna Ocuosaor cyna y Hosom Cany I11. 1682/12 ox 23.05.2013.
rogune notephena Ilpecynom Anenanuonor cyaa y Hosom Camy I'xkl.
2718/13 o1 26.02.2014. roguse.
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IIpecyna OcnoBuor cyna y HoBom Cany I11. 997/17 on 06.02.2018.
roaune norBphena [Ipecynom Anenaunonor cynay HoBom Cany I'xl1. 963/18
ox 01.06.2018. roguHe.

IIpecyna OcHoBHor cyna y HoBom Cany, I11-y3 2/17 ox 20.02.2018.
roguHe norsphena IIpecynom Anenanunonor cyna y Hosom Cany I'klys.
1/18 ox 18.06.2018. ronuHe.

[pecyna Anenanmonor cyznay Hoom Camy k1. 2225/18 0126.10.2018.
TOJUHE.

Ipecyna Anenaunonor cynay HoBom Cany ['x1. 1892/7 on 17.11.2018.
rogune. Ilpecyna Anenanuonor cyna y Hoom Cany I'xl. 2069/19 on
16.12.2019. rogune.

Ipecyna Anenauunonor cynay Hosom Cany I'x1. 2051/19 oz 23.07.2019.
TOJUHE.
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TOJUHE.
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TOJUHE.
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TOJUHE.

[Ipecyna Bpxosnor xacaunonor cyna Pes2 259/15 on 03.06.2015.
TOJUHE.

IIpecyne Bpxosnor kacanuoHor cyna Pes2 2469/2017 on 04.10.2018.
TOJUHE.

IIpecyna BpxoBHor kacaunonor cyna Pes2.1983/2018 ox 12.12.2018.
TOJUHE.

IIpecyna BpxoBHor xacauuosor cyna Pes2.2564/2018 ox 31.01.2019.
TOJUHE.

[Ipecyna BpxoBHor kacaunonor cyaa Pes2.946/2018 ox 17.04.2019.
TOJUHE.

IIpecyna BpxoBHor kacanuonor cyaa Pes2.1432/2018 ox 19.06.2019.
TOJUHE.

IIpecyna BpxoBHor kacanuonor cyzaa Pes2.2135/2018 ox 18.09.2019.
TOJUHE.

IIpecyna Ocnosror cyna y Hosom Cany, I11. 1825/13 ox 25.04.2014.
roaune norsphena [Ipecynom Anenaunonor cynay Hosom Cany Ix11909/14
on 19.12.2014. ropune.

IIpecyna OcnoBuor cyna y HoBom Cany, I11. 371/14 on 13.05.2015.
rogune notephena Ilpecynom Anenanuonor cyaa y Hosom Cany I'xkl.
1941/15 ox 21.09.2015. roguue.
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[Ipecyna OcnoBHor cyna y Hoom Canmy I11. 2126/13 ox 29.06.2016.
rogune notephena Ilpecynom Anenanuonor cyga y Hoom Cany I'xkl.
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Omityka YcraBHor cyna Yxk-1064/2008 ox 14.07.2010. roguse.

Vesna Dusié,
Judge of the Apellate court of Novi Sad

Legal Consequences of Illegal Transfer of
Employee and Judicial Protection

Summary

Striving to maintain the permanence of employment and thus ensure
the certainty to the employee in exercising all rights based on work on the
one hand, as well as taking into account the business challenges set before
employers in a market economy and their need to adopt business to new
circumstances for the sake of competitiveness and survival on the market on
the other hand, have determined the legislative framework which gives the
possibility to change the agreed working conditions at the initiative of the
employer, through the annexation of employment contracts. The paper gives
an overview of the conditions for legal transfer of an employee, with the appro-
priate case law and presents the arguments that oppose the current position
of the appellate courts in the Republic of Serbia regarding the jurisdiction
of the court to decide on all legal consequences arising from the annulment
of illegal transfers in proceedings to examine the legality of annexes to em-
ployment contracts — by returning the employee to the jobs from which he
was illegally transferred or to other appropriate jobs.

Key words: annex to the employment contract, the need for the orga-

nization of the process of work, appropriate work, illegality of the transfer
of the employee, the right of access to court.
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1. YBog

JKuBoT u 3apaBsbe 3al0CICHOT Ha pady He MOTy Outu noapehenu
OCTBapHBalby UCKJbYUNBO EKOHOMCKHX HHTEPECA, jep je U IPaBO Ha 3PaBJbe
OCHOBHO M HEOTYhHBO Jbyncko mpaso. [Ipumena mepa 3amTute Ha pany
j€ O KJby4yHe Ba)KHOCTH 3a 3aIUTUTY XUBOTA U 3/paBJba pajHMKA, alld U
o0e30ehuBame BUCOKE MPOAYKTUBHOCTU HA paay U u30eraBame rpelaka
y pany.

[Tutame orpaHu4aBama qy>KUHE PaJHOT BPEMEHA je aKTYeIM30BaHO
jom y 18. Beky, na OM 3aKOHOIABIH, KA0 aKYTHOM JPYIITBEHOM IIPOOJIEMY
KOjH j€ IPETHO /1a HAPYIIU K EKOHOMCKY M MOJTUTUUKY CTAOMIIHOCT TaAaIlIbhX
nopenaka y 3anaaHoj EBporu, mpucTymnmm meroBoM pemiaBamy Beh y 19.
BeKy. Bpio uecto cy y mpousBoaHe nporece 6uia ykibydeHa 1 era Koja Takohe
HHUCY MMaJla OTpaHUYeHO pajHO BpeMe, To he 6utu MOTHUB 3a popmupame
noceOHe 3aIITUTE 3aM0CIEHUX Y pajHoM 1npaBy.! OuyBame 31paBiba pagHO
crocoOHe normynaiuje je OuiIo IMIePaTUB CBAKOT IPYIITBA KPO3 HCTOPH)Y U
JaHac, jep camo 34paBa ¥ paJHo criocoOHa MOMmyJIaiuja MoXKe ja JoIpUuHece
€KOHOMCKOM HamnpeTky. CTaHapi 0CMOYaCOBHOI PaJHOT BpEMEHA IIPBH je
IyT MPOKJIaMOBaH y 1pBoj nosoBuHu 19. Beka y CAJl.> V eBporicke 3eMIbe
OCMOYACOBHO pajiHO BpeMe je yBeneHo nodeTkoM 20. Beka y CoBjeTCKOM
Cagesy, 0K Cy ocTtajie 3eMJbe EBpore 3a cBoje npkaBjbaHe OrpaHUUHIIC
paJHO BpeMe Ha ocaM yacoBa mocie JIpyror cBerckor para’. KoHBeHIIjoM
0 paIHOM BpeMeHy (nHaycTpHja) Op. 1 MelyHaponHe opranusaiyje pajia je
OrpaHUYEHO HEAEJHHO PaJHO BpeMe Ha YeTpaeceTocaM JacoBa’.

Ha eBporckom HHBOY HacTOjama M3 CeJaMIECETHUX T'OAMHA /1a ce
OrpaHMYH PaJHO BpEME UMao je 3a pe3yJiTaT penopyky EBporckor caBera
npemMa Kojoj Ou Hajyske Tpajame pajHe Heaelbe u3Hocuino 40 caru u nnaheHu
TOJMIIELU OMOD YETHPH ceMulle’. YeBajarmbeM EBporicke conujasine nmopesbe’

1 J. Pajuh Yanuh, Odpehene popme paonoe spemenay Cpouju y ceemny Eeponcke oupexmuse
2003/88 u ynopeonoe npasa, y: CTpanu npaBHHU KUBOT, beorpax, ctp. 183.

2 II. JoBanoBuh, Paodno speme, [lpaBuu akynrer Yausepsurera y HoBom Cany, Hosu Can,
2015, crp. 224.

3 J. Pajuh Yanuh, op. cit, ctp. 183.

4 Penybmuka CpOuja Huje paruduroBana Konenmmjy Opoj 1, https://www.ilo.org/dyn/
normlex/en, okrobap 2020. r.

5 Bodiroga-Vukobrat N, Laleta S, JUKIC A, Posebnosti reguliranja radnog vremena u
kontekstu Smjernice 2003/88/EZ s osvrtom na nacionalna rjesenja u Njemackoj, Austriji i
Hrvatskoj, Zbornik Pravnog fakulteta Sveucilista Rijeka (1991), v. 29, br. 1, 2008, ctp. 14.

6 EBpormcka conmjaiHa moBesba je koHBeHIHja CaBeta EBporme je mormucana 18. oktobpa
1961. y Topuny, a peBumupana 3. maja 1996. y Crpas3Oypy. HoctynHo Ha https://www.
minrzs.gov.rs/sr/dokumenti/podzakonski-akti/sektor-za-medjunarodnu-saradnju-evropske-
integracije-i-projekte/revidirana, okro6ap 2020. rogune.
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je cTBopeHa nmo3uTuBHa arMocdepa Te je 23. HoBemOpa 1993. ropune noHeTa
JHupextusa 93/104/EE3 o onpehennm acnekruma ypehema pagHor Bpemena.’
OBa nupekTuBa je kacHuje n3memena Jupexrusom 2000/34/E3, a koHauHO
je yxkunyta Jupextuom 2003/88/E3 EBponckor napiamenta u CaBera oz 4.
HoBeMOpa 2003. roauHe o onpeljeHnM acniekTuma ypelerma pagHor BpemeHa®.

VY jyrociaoBeHCKOM NpaBy 3aKOHOM O yIPY>XEHOM pany je Ouio
MPOMKUCAHO ITYHO PaJHO BpeMe Ha HeJleJbHOM HUBOY o 42 yaca, ajiu aKo je
HEKUM JIPYTUM 3aKOHOM yTBP)EHO CEIMUYHO paJHO BpeMe pajHuKa Kpahe
o 42 yaca ceAMHYHO, TaKO YTBP)EHO pagHO BpeMe M3jeHauaBajo ce ca
NYHHUM pajJHUM BpemeHoM’. Ha oBaj Ha4YMH je y M CPIICKO 3aKOHOJABCTBO
IPBHU Iy T YBEACH HHCTUTYT CKpaheHor paaHOr BpeMEeHa, aJli HHje UMEHOBAH
Kao TakaB. Y CaBPEMEHOM CPIICKOM 3aKOHOAABCTBY ITYHO PaJHO BpeMe je
OrpaHUYEHO HAa MAKCUMAITHUX YETPACCET 4acoBa HEACIHbHO'" U M3PUUHTO je
ypehen HHCTUTYT ckpaheHor pajHOT BpeMEHa.

2. Ckpaheno pagHo BpemMe y CPIICKOM MpPaBy

2.1. 3awmumna ynkyuja ckpahenoz paonoz epemena

I1pe Hero mWTO ce ymycTUMO y aHAJIN3Y MojMa, QYHKIHje 1 HOPMAaTHBHOT
ypehema ckpaheHor pagHOT BpeMeHa NOTpeOHO je [epuHuCaTH caMe OjMOBE
,Bpeme™ u ,,panHo Bpeme”. @punpux EHrenc je cMarpao na ,,0CHOBHH
obmuiu cBakor Ouha jecy mpoctop u BpeMe™ u ,,01he n3BaH BpeMeHa UCTO
je TakBa KpymHa 6ecmucinia Kao u ouhe nzBan mpocropa“!. 3 Exrencose
neduHUIM]je 3aKJbydyjeMo J1a U TIojaM ,,paJlHO BpeMe' 00yXxBaTa jeTHHCTBO
ouha y mpoctopy u Bpemeny. HupexktuBom 2003/88/E3 o onmpehenum
BHJIOBUMa OpraHu3alrje pagHor BpeMeHa (y JajbeM TekcTy: JupekTuna
2003/88/E3) nedunucano je na je ,,paaHO BpeMe BPEMEHCKO pa3nolibe y
KOjeM paJHUK pajid, CTOjU Ha pacrojliaramy TOCIOaBIly U 00aBJba CBOje
HOCJIOBE ¥ 33]1aTKe Y CKJIay C HAI[HOHAIHMM MPOITHCHMA H/HIIH pakcoM* 2.
IIpema TomMe OUTaH eJIEMEHT KOHLENTa PaJHOr BpeMeHa je noapehenoct

7 Bodiroga-Vukobrat N, Laleta S, JUKIC A, op. cit, cTp. 14.

8 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003
concerning certain aspects of the organisation of working time, OJ L 299, 18.11.2003, p.
9-19, noctynHo Ha https://eur-lex.europa.eu, nenemoap 2020. rogune.

9 Bumu unan 184. 3akoHa 0 yIpy>KeHOM pay.

10 Buam wran 51. 3akona o pany (“Ciyx06enn rmacaux PC”, 6p. 24/2005, 61/2005, 54/2009,
32/2013, 75/2014, 13/2017 - Omnyka YC PC u 113/2017).

11 ,,®unozoduja“, Enyuxioneoujcku rekcukon, Mosauk 3Hama, beorpaz, 1973.

12 Directive 2003/88/EC of the European Parliament and of the Council of 4 November
2003 concerning certain aspects of the organisation of working time, OJ L 299, 18.11.2003, p.
9-19, noctynHo Ha https://eur-lex.europa.eu, nenem6ap 2020. rogune.
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3aI10CJICHOT TIOCIOaBIlY KPO3 IETOBY PACHOIIOKHUBOCT JJa Y TAYHO ofpeheHoM
BPEMEHCKOM pa3100Jby U3BpLIaBa HAJIOre MOCIOAABIA.

3akoHOM 0 pany PemyOnuke CpOuje je mpomucaHo Jia je pagHo Bpeme
BPEMEHCKH NIEPHOJI Y KOME j€ 3allOCICHU y>KaH, OJHOCHO PACIOJIOXKHUB J1a
00aBJba MOCIOBE MpeMa Halo3uMa MOCIoaBLa, Ha MECTY I/I¢ C€ TOCJIOBH
obaBJspajy.® OBa neduHHUIMja MOYMBA HA KOHUEMLHUJH CyOOpAHHALH]C
pazHuKa nocnonasuy. Y aehuHUCaky pagHOr BpeMeHa OUTaH je U MpocTop
y KOME Cc€ paJHUK Hajla3u y BpeMe pajia U Mo MpaBUily je TO IPOCTOp Y
KOM€ mociozaasal 00aBjba CBOjy JEJIATHOCT jep ce Ty Hajlaze CpeACTBa U
MaTepHjaliv 3a pad, OXHOCHO Ty j€ 3allOCICHU HajlOCTYMHHUJH IOCIOAABILY
3a MOMEHTATHUM HM3BPIIABA-EM HETOBUX HAJIOTa M KOOPAHUHALM]E BbETOBUX
pagHUX aKTUBHOCTH Ca OCTaJIMM YUYECHULMMa y mpouecy paga. OBakBa
KOHIICIILIMja paJHOI BPEMEHA je TBOPEBMHA MHIYCTPUJCKE MPOU3BOILE U
NpBEe MHIYCTPHUjCKE PEBOIYLH]je Tae je OMI0 HYKHO (PU3NYKO MPUCYCTBO
pajHUKa y IPOU3BOIIBH.

Y HEKMM Cily4ajeBUMa CTaHIapAHO OrPaHUYCH-E PAIHOT BpeMeHa HUtje
JIOBOJBHO yCJIe]] IOCTOjaba MOCEOHNUX Y3pOUHHUKA U YCIOBa paja KOju MOTy
Jla TUPEKTHO JIeNIyjy Ha MOTOpIIAkE 3paBiba 3al0CICHOT yCie] IpoTeKa
BpeMeHa Ha 00aBJbamy MOjeAMHUX MOCIOBA U MOpE] NPUMEHEHUX Mepa
3amtuTe Ha pany. Kako 01 ce eIMMUHUCAIIO HITH CMABHIIO ICJIOBAE INTETHUX
yCllOBa pajia Ha 37paBJbe M pagHy CIOCOOHOCT 3aIOCIICHOT MOTPEOHO je
JI0IaTHO CKPAaTUTHU BPEMeE U3JIarama 3aocIeHIX TaKBUM ycioBuMa. M3mely
3alITHTE 3/1paBJba PAAHNUKA U PaJHOT BPEMEHA IIOCTOjU INPEKTHA KOpelalHja.
Ha ToMm cranoBuiuty je crao EBponcku cyn npasae kKana je YjeaumeHo
KpasseBctBo Bennke bpuranuje u CeBepre Mpcke ocriopasaiio mpaBHH OCHOB
3a nonoweme Jupekruse 93/104/EE3. Ilpurosop Yjeaumenor Kpabecrsa
0uo je 1a je Be3a n3mely 3apaBsba 1 6€30€IHOCTH U PaJHOT BpeMEHa IIPEBHIIE
kpxka. Cyq je, HacCynpoT TOMe, 3aCTYIIa0 LIMPE CXBAaTabe II0jMOBA 3APaBJbE U
0e30exHOCT, Mo3uBajyhu ce u Ha 1eUHULM]Y 31paBiba KaKo jy je oapeauia
CBeTcka 3/[paBCTBEHA OpraHu3aluja’® u mocieIuuHO TOME 3aKJbYUYHO je J1a
“TaMo I'JI€ je TIIaBHU LIMJb Mepe, 3allTUTAa 31paBiba U 0€30eTHOCTH paIHUKA,

13 Bunu unan 50. 3akoHa o paxny (,,CiyxOenn rmacHuk, 6p. 24/2005, 61/2005, 54/2009,
32/2013, 75/2014, 13/2017 - Omnyka YC PC u 113/2017).

14 Hedunnuuja C30: ,,30paBibe je cTambe NOTITYHOT ICUXHYKOT, MEHTAJTHOT U JPYIITBEHOT
Onarocrama ... (Koje) ce He cacToju jeIWHO y OACYTHOCTH OonecT mnu Hemohu.” Bumm
Constitution of the World Health Organization, noctynso Ha https://www.who.int/governance/
eb/who_constitution_en.pdf, okrodap 2020. rogune.
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Mopa ce MPUMEHHTH ex uiaH 118.a'5, ako TakBa Mepa Moke ©UMaTh oMohHe
YYHMHKE Ha OCHUBambe U QyHKIIMOHUPAkE YHYTPAIIher TpsKumTa’.®

3akonoM o pany Peny6muke Cpbuje je ypelheHo na ce 3a1ocineHoM Koju
paay Ha HAPOYMTO TELIKUM, HATIOPHUM U 32 3/IpaBJbe IITETHUM ITOCJIOBUMA,
Ha KOjIMa U TOpeA MpuMeHe oroBapajyhux Mepa 6e30€1HOCTH U 3aIITHTE
JKMBOTA U 3[[paBJba Ha paay MocToju nosehaHo MTETHO EjCTBO Ha 31PaBJbe
3arocieHor - ckpahyje pagHo BpeMe Cpa3MEpHO LITETHOM JAEjCTBY YCJIOBa
paja Ha 30paBJbe U PaJHy CIIOCOOHOCT 3aIlocieHor, a Hajsuiie 10 yacoBa
HenesbHO (TtocsioBH ca noehanuMm pusukoM). CkpaheHo pagHo Bpeme ce
yTBphyje Ha OCHOBY CTpyYHE aHaJIHM3€ U HE YTHYE Ha MpaBa U obaBese
3ar0CICHOT jep 3al0CCHN UMa CBa MpaBa U3 paJHOT OAHOCA Kao Ja paau
ca myHuM pagHuM BpemeHoM'’. CkpaheHo panHO Bpeme je M3y3eTak of
CTaHJapAHE HOPME PaJHOT BPEMEHA KOjH CE PECTPUKTHBHO MpHUMEmyje.'
3aKkoHOzABall HAC OIMLITOM HOPMOM ymiyhyje a ce paau o IOCIOBHMA Koje
Ha3WBa ,,1I0CJIOBMMA ca MmoBehaHuM pu3MKoM*, 3aKOHOM 0 0€30eTHOCTH U
31IpaBJby Ha pagy ce paspalyje mojam ,,iociioBa ca noBehaHMM pU3UKOM** Kao
MOCJIOBA KO KOjUX IOCTOje OKOJIHOCTH KOje MOT'Y JAa yrpo3e 6e30e1HoCT
3/IpaBJbe 3aI0CICHOT U MOope/l MPUMEHE 3aIITUTHUX Mepa.

butHo je ykaszaTu na ce ca yBohemeM caBpeMEHUX TEXHOJOruja 1
HOBHX OOJIMKa OpraHu3alMje paja y MOjeANHUM AETATHOCTUMA Kao HITO
Cy pyIapcTBO, MOCTOrpajiha, XeMHja M IETPOXEMHja BHCOKOTpaliba,
MeTalypruja..., Kao U 34paBCTBEHO] AEJIATHOCTH IPHU pagy ca ONacHUM
areHcMMa U OTBOPEHHM M3BOpHMA joHH3YjyhuX 3padema, mosehasa creneH
3aIITHTE 34paBJba 3aMOCICHUX MPUMEHOM YIPaBO HOBHX TEXHOJIOTH]a,
caBpeMeHe OpraHuzanuje paja ¥ Mepa 3alTUTEe Ha paay, T€ CTora
npeucnuTyje norpeda 3a ckpahemwem pagHor Bpemena. Ca npyre cTpaHe
ckpahieHo pagHO BpeMe ympaBo 300r opranusaiyje paja y 34paBCTBEHO]
JeNIaTHOCTH TOYHIbE J1a TYOH CBOjy 3alUTUTHY (QYHKIH]Y, T1a C€ MOCTaBIba
1 NIUTamke OJIHOCA pacropena pagHor BpeMEHa M oaMopa Koju Tpebda na
Oyny y GpyHKIHMju ocTBapuBama IpaBa 3aloCICHUX Ha ckpaheHo pagHo
Bpeme. [upextuBom 2003/88/E3 mnpoknamyje ce aa cy ,,I00OJbIIAKE
0e30eHOCTH, XUTHjeHE 1 3paBJba paJHUKA Ha pay HUILEBH KOj€ HE CMejy

15 Mucnu ce Ha 6uBmm uian 118a YroBopa o ocauBamwy EE3, mpuM. aytopa.

16 Bodiroga-Vukobrat N, Laleta S, JUKIC A, Posebnosti reguliranja radnog vremena u
kontekstu Smjernice 2003/88/EZ s osvrtom na nacionalna rjesenja u Njemackoj, Austriji i
Hrvatskoj, Zbornik Pravnog fakulteta Sveucilista Rijeka (1991), v. 29, br. 1, 2008, ctp. 10-11.
17 Bwunn unan 52. 3akoHa o pany.

18 VYcmoBu ce THUy: BpCTe MOCIOBA KOjU c€ 00aBJbajy, MPUMEHEHUX Mepa 0e30eHOCTH |
3aIITHTE )KUBOTA U 371paBJba Ha pajy, Kao U yClIOBa paja.
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6utH nozapeheHn UCKIBYYHMBO CKOHOMCKUM MHTepecuma“™’, amu ca apyre

CTpaHe ce MpoKJamyje 1a ,,3ajeJHula MOpa NOAYIIUPATH U JONYHaBaTh
AKTHBHOCTH JIp)KaBa 4jaHHIA y TIoreay yHanpelhema pagHe cpeiute paau
3alITHTE 34paBba U 0€30eJHOCTH palHUKA™, C TUM Ja CE ,,HE CMEjy HAMETaTH
aJMUHUCTPATUBHA, (MHAHCHjCKA U 3aKOHCKa OrpaHHyCHa Koja Ou Moria
OMETaTH OCHHUBAKE U Pa3BOj MAJIOT U Cpeamer npeay3eTauitea . [Ipema
ToMe jenaH ox 3agaraka Jupextuse 2003/88/E3 je dnexcnbunuzanuja pagHor
BpeMeHa Kako OM ce oJakIajie IpoMeHe y OpraHu3aluju pajia npenyseha
YCJIOBJCHE €KOHOMCKUM mpoMenama.?! Tpu cy TemesbHa pa3ziora 300r Kojux
npenyseha tpaxe nosehany ¢uekcuOMITHOCT pagHOr BpemeHa: 1) kako Ou
HPOYXKHJIa YKYITHO Tpajare paHor BpeMeHa. 3a mpoun3BojiHa npeayseha je
IPOIYKEHE paHOT BpeMeHa MeToza 00Jbe IPUMEHE TOCTOjehnX KarmuTalHuX
CpEICTaBa U CMamCHha JeAMHUYHUX TPOILIKOBA Mpou3Bonme. 2) Kako 6u
JIaKIle MPUIarouia cBoje paaHo BpeMe NoTpedama TPJKHUILTa KPO3 TOIUILELY
pacnozeny paaHux caty; 3) Kao 1eo Mepa cMamerma TpomkoBa®.

Kox nocnozpaBana nocToju MHTEHLIMja Ja UM C€ jOII BUILE KOJICKTHBHUM
YroBOprMa M yroBOpHMa O pajy NpernycTu ypehuBame nuTama pagHor
BpeMeHa. OBakBEe MHTEHIMjE€ HETaTMBHO YTHYY Ha pexuM ckpaheHor
pagHOr BpeMeHa, jep je ex natura ckpaheHo pamgHO BpeMe HErnoJo0HO 3a
npepacnogeny. KymynupamepaaHor BpeMeHa y jeIHOM Jey AaHa, CEAMUIIC
WJIM TOJMHE KOJ PeXXMMa cKpaheHor paJHor BpeMeHa 00eCMUIIIbaBa ErOBY
WHULHUjaJIHY 3aIITUTHY (QyHKLIH]y 31paBiba 3al0CICHOT.

19 Buau npeamOyity Directive 2003/88/EC of the European Parliament and of the Council of
4 November 2003 concerning certain aspects of the organisation of working time, OJ L 299,
18.11.2003, p. 9-19.

20 Ibid.

21 Bili¢ A, Fleksibilno radno vrijeme — modus rekoncilijacije privatnog i poslovnog zivota...,
Zbornik radova Pravnog fakulteta u Splitu, Broj 3, Godina LIV, Split, 2017.

22 CaBe3a caMOCTaTHHX CHHOHMKaTa XpBarcke cmposeo je cenremOpa 2019. rommne
HCTPaKUBAKE O PaTHOM BPEMEHY, H-ETOBOM pacIlopeny M IpeKoBpeMeHoM paxy Ha 1000
HCTMTaHMKa. VcTpakuBameM je mokasano: ,kako dvije treine ispitanika ponekad radi
prekovremeno, no taj rad uglavnom nije pisano nalozen i potvrden, dakle nije evidentiran,
te stoga Cesto ni placen (u 40 posto slucajeva). Zabrinjava podatak kako je gotovo 60 posto
ispitanika radilo viSe od 10 sati dnevno, svaki tre¢i radio je i viSe od 12 sati dnevno, te ¢ak
59 posto odgovara na pozive i mailove poslodavca i/ili klijenata i izvan radnoga vremena...
Gotovo polovica ispitanika smatra kako bi skrac¢ivanje radnoga tjedna i radnoga vremena
imalo veoma jak pozitivan utjecaj na njihovo zadovoljstvo i produktivnost, a to se osobito
odnosi na zaposlene u privatnom sektoru.“ HaBeneHo npema: Spiegelaere De S, Piasna A,
“Zasto 1 kako skratiti radno vrijeme”, Savez samostalnih sindikata Hrvatske, Zagreb, 2019,
cTp. 8, noctynHo Ha https://www.etui.org, oktobap 2020. roause.

23 Bili¢ A, op. cit, str. 568.
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I'enepanne TenaeHurje ckpahnBama Tpajarba Iy HOT paJHOT BpeMeHa,
Koje cy Omiie akTyellHE jeHO BpeMe, Cy KOXEpPEHTHE ca OBUM OOJIMKOM
pazHOr BpeMeHa 1 Tpeda ux oxpadpuBary, jep omoryhasajy ¢iekcubuinnuje
yIpaBJbambe JbYJICKHM pecypcuma U nosehame Opoja 3amociieHux. JaBHU
CEKTOp Kao MOcCIoaBall 4ecTo je OMo Mo3UTHBAH MIpUMEp y cMuciy kpaher
pagHOr BpeMEHa M OCTAJIMX WHHMIMjaTHUBa 3a MOOOJBILAE PABHOTEXKE
MOCJIOBHOT M TPUBATHOT uBOTa.** [IpeBacxomHa npeaHocT ckpahuBama
pazHOr BpeMeHa je o06e30ehuBame BUILer HUBoa 6€30€1HOCTH U 3/IpaBJiba Ha
pany, nosehame HUBOA jaBHOT 31paBJba, 00e30ehuBame paBHOTEKE H3MEDy
MOCJIOBHOT M NIPUBATHOT KWBOTA, POJIHE PABHONPABHOCTH, 3all0IJbaBabha
1 OJP)KHBE €KOHOMHUjE Y3 AYKHM paJHU BEK 3aIlOCICHUX. Y UCTO BpeMe
ckpahuBame pagHOr BpeMeHa UMa U CBOj€ HEJOCTATKe KOjU Ce OrIeaajy
y noBehawy HMBOA IPOAYKTUBHOCTU NpaheHnM nosehameM cTpeca Kox
3al0CICHUX y3 HMCTOBPEMEHO CYKOOJbaBame ca IUJbEBHMAa OIPIKUBE
exonomuje®. Takohe, ckpahuBame pagHOr BpeMeHa Moxke O6uTH mpaheHo u
HETUIMYHUM, (DJIEKCHOUITHUM U HETIPEIBUIMBUM PaJHUM BPEMEHOM, 1a On
yKyNaH yYHHAK Ha 37paBjbe Morao Outu HeraruBau. [Ipobiem ce Moxe
JABUTH Y 3IPaBCTBEHO] JEIATHOCTH KOja 3aXTeBa KOHTUHYHPAHO MPYKambe
3IPaBCTBEHMX yCIIyTa IITO U3UCKYje CHOPMHO NoBehame 0poja 3anocieHuX
Y 10ja4aHy IPUTUCAK Ha (OHIOBE 31PaBCTBCHOT OCUTYpaba.

Ha reputopuju EBporicke YHauje ve y3umajyhu y 0063up npekoBpeMeHH
paz, cTaHIapIHO CEAMUYHO PaJHO BpeMe Bapupa usMmely 35 u 40 caru.
YobuuajeHo paznHo Bpeme je Opoj catu ,,00M4HO” MPOBEACHUX Ha PajHOM
MECTY, 11a C€ CTOra yKJby4yje U MPEKOBpeMEHH paj’’. YoOHuajeHo paHo
BPEME je 3HATHO JYXe O] IPOIKICAHOr pagHor BpemeHa®®. Y dpaHIyckoj,
ciryx0eHa paHa HeieJba U3HOCH 35 caTH 10K yoOu4ajeHo yHO pajHo BpeMe
nzHocu 40 catu. Y [lanckoj je pagHa Heaesba 3HaTHO Kpaha o mponucaxe, a
y Ayctpuju, B. Bpurauuju u I'pukoj 3HaTHO 1y’Ka U U3HOCH 1 10 45 catu®.
HopmatusHo ypeheme Opoja paguux catu ox 35 o 40 yacoBa ceIMUYHO

24 Spiegelaere De S, Piasna A, Zasto i kako skratiti radno vrijeme, Savez samostalnih
sindikata Hrvatske, Zagreb, 2019, ctp. 8, noctymHo Ha https://www.etui.org, oktodap 2020.
TOJIMHE.

25 3a Bume unpopmanmja Buan: Spiegelaere De S, Piasna A, “Zasto i1 kako skratiti radno
vrijeme”, Savez samostalnih sindikata Hrvatske, Zagreb, 2019, ctp. 8, noctynHo Ha https://
www.etui.org, oktoOap 2020. rogusae.

26 Haseneno mpema: Piasna, 2015.; Tucker i Folkard, 2012 y Spiegelaere De S, Piasna A,
Zasto i kako skratiti radno vrijeme.

27 1Ibid, ctp. 28.

28 1Ibid, ctp. 28.

29 1Ibid, ctp. 28.
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HaM yKasyje Ja BeJIMKH Opoj 3emMasba wianuia EBponcke YHuje He perynuiie
ckpaheHo pagHo Bpeme Kao rnocedan 00IMK pagHOr BPEMEHa.

VY KOHTEKCTy 3amITUTHE (yHKIHUje cKpaheHOr pagHOr BpeMEHa
HApOYMUTO je O[] 3Hayaja 0OHOC CKpaheHor pagHOr BpeMeHa, IPEKOBPEMHOT
pazna, AexypcTBa u npunpaBHocTu. U3 oBe dyHkumje ckpahenor pagHor
BpeMeHa MPOM3HIA3U U 3a0paHa MPEKOBPEMEHOI paja Ha TUM pagHUM
MeCTHMa Kao IITO je TO y HalleM 3akoHoAaBCcTBY.* [TojaM pajiHOT BpeMeHa He
Hozipa3yMeBa Jia 3aI0CCHU Ha paHOM MECTY HENTPEKUAHO U KOHTUHYHUPAHO
e(exTUBHO 00aBJba MOCIIOBE, LITO j€ CIIy4aj U KOA AeKypcTBa. JexypcTBo
MOXeE /12 YKJbYYH U 00aBJba-E CIOKEHHX 3aJ1aTaKa, ajli 110 CBOjOj CYIITHHH
IPE/CTaBIba OAPIKABAbE MUHIMYMa Ipolieca paja y o0uMy, Te Kao TaKBO per
Se UCKJbyuyje KOHTUHyHpaHHu pal. Ca qpyre cTpaHe IPUIIPABHOCT HE 3aXTeBa
MPUCYTHOCT Ha PaJIHOM MECTY, alld 3aXTEBa CTaBJbaIbE Ha pacroyarame
MOCJIOAABIY Y IITO KpaheM poKy Tako je 3al0CIeHH OTPaHndeH Y KopUILIThemy
cBor BpemeHa oxmMopa. Aupexrusom 2003/88/E3 ,,Bpeme onmopa™ je HeraTUBHO
onpeheHo Kao ,,BpeMEHCKH MEPUOA KOjU HUje pagHo Bpeme . 3a onpehupame
MPUIIPABHOCTH Kao JAejia pajHOr BpeMeHa OUTaH je KBaJIUTET BpeMeHa Koje
3aM0CICHU TPOBOJH Y IPUIIPABHOCTH (MOT'YhHOCT Jja ce MOCBETH HOPOIULH,
CBOJUM MHTEpecHMa, 00aBJbalby JIMYHUX MIOCIOBA U CIIUYHO). Y 3IPaBCTBY
NPUIIPABHOCT HUje AcPUHHMCAHA Y OKBUPY IOjMa pajHOr BpeMeHa. Jlekap
BaHpPaHO BpeMe HE MOKe KOPUCTHTH UCKJBYYHBO Kao clio0oaHo Bpeme Beh
Mopa 3aapxkatu ogpehenu crenen Oynnoctu. Umajyhu y Buny na nekap
HUje IpHUCYTaH Ha paJHOM MECTYy M Ja IIOCTOjU caMo BepoBaTHoha, anu
HE 1 U3BeCHOCT Ja he paautu Tpeda npeaBHAETH aJeKBaTHY HaKHAAY 3a
BpEMe MPOBEACHO Y MPUIIPABHOCTH, KOja Ou OIla mpaBUYHA, aJld HE U ITyHa
KOMIICH3a1l1ja Kao KaJia pajii, Kako je i ypel)eHo HalmM 3aKOHOJaBCTBOM. !

2.2. Ckpaheno u nenyno paomno épeme u ocooenocmu

yeoeopa o pady ca ckpahenum paoHum epemenom

HenyHo pagHo Bpeme je pan kpahu of yHOT paJHOT BpeMeHa Kaja
300T 00jeKTHBHHX YCJIOBa (TPUBPEIHUX, TEXHOIOIIKUX, OPTraHU3aIH]CKIX)
y Tpoliecy pajia He TOCTOjU O00jeKTHBHA TOTpeda Ja ce paau MyHO PaHO
Bpeme*2. Kop Hac je HermyHO paiHO BpeMe CBako paHo BpeMe Kpahe o1 myHor

30 Bwaum wnan 53. 3akoHa o pamy.

31 3a Bume nHpOpMaNMja O MPHUIPABHOCTU BUIU Misljenje nezavisne odvjetnice Eleanor
Sharpston od 26. srpnja 2017, Ville de Nivelles protiv Rudyja Matzaka, Predmet C-518/15,
Zbirka sudskih odluka, 2018, noctynro Ha http://europa.eu.int/eur/ lex, mememoOap 2020.
TOJIMHE.

32 TIlaBnosuh K, Paono epeme u besdeoan pao, AumnoMcku paa, GakynrTer 3aTuTe Ha pagy
y Humry, Hum, 2018, ctp. 11.
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paaHor BpemeHa®. KOHBEHIIMjOM 0 pajly ca HEIly HUM paJHUM BPEMEHOM Opoj
175 MebhyHnapoase opranusanuje paga* neuHUCaH je TEPMHH ,,paHHK ca
HEIyHUM paJHUM BPEMEHOM  KOjU 03Ha4aBa 0co0y 4Hje jeé HOPMaJIHO PaIHO
BpeMe Kpahe Hero paJHo BpeMe yHNOpeauBOr pagHUKa ca MyHUM PaJHUM
BpeMeHoM. HopmaitHo pagHo BpeMe ce MOKe pauyHaTH Ha CEAMUYHO] OCHOBH,
WJIM Kao MPOCEYHO y TOKY oapelheHor Tpajama pagHOr OJHOCA, a TEPMUH
YIIOPEAUBHU PAJHUK C IyHUM paJHUM BPEMEHOM C€ OJHOCH Ha pajJHHUKa
KOju 00aBJba UCTH WJIM CIIMYAH M0CA0 WIIM 3aHUMame y npenysehy ninun
TpaHy MCKJbYUyjyhH paJHUKE KOjUMa je IPUBPEMEHO CMAamkEeHO HOPMaTHO
pasHO BpeMe Kao MOCequIa EKOHOMCKHUX, TEXHUUKUX U CTPYKTYPaTHUX
pasznora. Kousenuujom MOP-a 0 pany ca HEemyHHM paJHUM BpEeMEHOM Opoj
175 je amexBaTHUje Je(UHHUCAHO HEMYHO PaJHO BPEME Y OIHOCY Ha Halle
3aKOHOZIABCTBO jep ce M0jaM HEMyHOTI PaJHOr BpeMeHa KOHAaYHO yOOJIu4aBa
Kpo3 JedUHUCAE YIOPEIHOr PAaJHHMKA ca IIYHUM PaJHUM BPEMEHOM.
Konsenuuja 6poj 175 npensuha aa ce HaUOHAJIHUM MPONIMCHMa oMoryhu
npesnas oJf paja ca HeHyHUM pagHUM BPEMEHOM [0 pajia C IyHUM PaJHUM
BPEMEHOM HJIH Vice versa u aa Oyze noopososban®. Koj ckpahenor pagHor
BpeMeHa HHje Moryh mpenas3 Ha MyHO paJHO BpEME, OCUM y XPBAaTCKOM
3aKOHO/IABCTBY I je Moryhe J1a 3arociaeHu paau A0 MyHOT pajHOT BpeMeHa
Ha M0CJIOBHMA KOjH HEMajy IPUpPOLy Mocia ca ckpaleHUM paHUM BPEMEHOM.

3amTuTa 34paBiba 3alOCICHUX Kao 3alUTHTHU O0jeKaT HOpME O
ckpahieHOM paJHOM BpeMEHY yKa3yje W Ha KJbyUHY DPasjiuky usmehy
ckpaheHOr ¥ HemyHOT paJHOT BpeMeHa. JeArHa CIMYHOCT OBUX HMHCTHTYTA
je na 3amocnenu pagu kpahe ox nyne Hopme. Kox HenmyHor pagHor BpeMeHa
KaTaJor U KBaJIUTETa IpaBa, 00aBe3a U OArOBOPHOCTH PaJHUKA C HEITYHUM
paIHIM BPEMEHOM je HCTH Y OZIHOCY Ha paJIHUKa KOjU pajiy ca Iy HUM PaJHUM
BPEMEHOM, aJIli KBaHTUTET IpaBa Huje. Kox ckpaheHor pagHor BpemeHa u
KBAJIUTET M KBAHTHTET Cy UCTHU K0 KOJI paIHUKa KOj! paJiv Iy HO paiHO BpeMe.
Ogze je peu o npaBHOj GuKIHMjH Koja ckpaheHo pagHO BpeMe ynonobsbaBa
ca IyHUM paJHUM BpeMeHoM*®. Pa3nika oBa [Ba HHCTUTYTA je CYLITHHCKA
jep ce ckpaheHo pagHO BpeMe MCKJbYYHMBO YBOAM CE€ Ha OCHOBY aHAJIU3E
CTpy4HbaKa i3 00IacTH MEAUIIIHE Pajia, TEXHOJIOTH]jE i OpraHu3aluje pama®’.

33 Bwupa unas 51. 3akoHa o pazny.

34 Part-Time Work Convention No. 175, 1994, noctynmHo Ha https://www.ilo.org/dyn/
normlex/en, nerem6ap 2020. roqune. Buay unan 1.

35 Ibid. Buam uinan 10.

36 bprosuh P, Ypaapesuh b, Paono npaso ca enemenmuma coyujannoe npasa,Ciyxx0eHn
m1acHuK, 2020, ctp. 136.

37 Jovanovi¢ P, Radno vreme, Pravni fakultet Univerziteta u Novom Sadu, Novi Sad, 2015,
224.
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Kon pana ca HemyHMM paJHUM BPEMEHOM BaXKU MPaBHIIO pro rata tempo-
7S OIIHOCHO 3aIlOCIICHH OCTBapyje CBOja MpaBa U3 paJHOI OJHOCA CXOTHO
BpPEMEHY ITPOBEJCHOM Ha paJly KOJ MOCIoAaBIa’®.

AKO ce TIOCTaBH MUTAKkE Ja JIU 3al0CIeHH MOXKE /1a 3aCHYje pagHH
OJTHOC ca HEIyHUM paJHHM BpPeMEHOM® Ha paJHOM MECTy Ha KOME je
yBezieHO ckpahieHO pajHO BpeMe, OAroBOp je moTBpAaH. Ha pamHom mecty
ca ckpaheHnM paJHUM BPEMEHOM CE MOXKE 3aCHOBATH PaHH OHOC 33 BpEMe
Kkpahe o1 pagHOT BpeMeHa Koje ce 3a TO PalHO MECTO cMaTpa NyHHUM PajgHUM
BpemeHoM. Ha oBaj HaumH ce nocnenryje GpaeKCHOMIHOCT TPKHUIITA pajia y
nepUUUTapHUM 3aHUMAabUMA.

VY mpakcu O6pojHe TpaBHE MpodieMe KOju ce TUUy APYTUX IpaBa U3
PasHOT OIHOCA MOJKE J1a M3a30B€ 3aMEeHa NojMa cKpaheHor paJHoT BpeMeHa
ca MOojMOM NIyHOI' pagHor BpeMeHa kpaher om 40 uvacoBa jep y HamieMm
3aKOHO/IABCTBY ITYHO paJHO BpeMe Moke Aa Oyzae u kpahe on 40 yacosa, a 10
36 yacoBa HenesbHO. YecTo je To ciydaj ca MpaBoM Ha TOAMIILH OAMOP MITH
ca yTBphUBameM OCHOBHIIE 32 00padyH NPEKOBPEMEHOT paja (IeXKypcTBa) y
3apaBcTBeHUM yctanoBama*’. [I0CTaB/BEHO je MUTakE IITa YUHH OCHOBHUILY
3a 00pavdyH MPEKOBPEMEHOT pajia 3al0CICHUX KOjU paje cKkpaheHo: BpeaHoCT
pazHor cata yTBpl)eHOr IpuMeHOM paIHoT BpeMeHa of 40 yacoBa ceAMHUYHO,
CTBapHO M3BPLICHUX €(PEKTUBHUX CATH UM NPUMEHOM cKpaheHor pagHor
Bpemena? Mmajyhu y Buay ¢pyHkumjy ckpaheHor pagHor BpeMeHa 3aoclieHH
13 TAaKBOT OCEOHOT pesKMMa He MOTI'Y UMaTu MoceOHe MPUBUIIETH]E Y CMHUCILY
oOpadyHa OCHOBHIIE Ha 0a3u paJHe Helesbe Koja Tpaje kpahe ox 40 vacosa,
OIHOCHO CMHUCA0 OBE 3aIITHTHE HOPME je OCTBAapeH caMUM cKpahemeM pagHor
BpEMEHa y3 3a[pXKaBambe MyHor o0rMa mpasa, 0e3 JomaTHUX moBiacTuia®.
ITo 0BOM MUTamy MOjaBHIIA CE U PA3IHUUTA CyICKa pakca®’.

38 J. Pajuh Yanuh, op. cit, ctp. 188.

39 Bwuan unan 41. 3akoHa o pafy.

40 3amocneHu KOju paau ca ckpaheHuM paJHUM BpeMeHOM (HIp. 36 4acoBa HEAEJFHO) HMa
NpaBo Ha yBehaH FOAUIIBHE OIMOD U HErOB TOIUIIBH OMOP MOYKE U3HOCHTH 1 110 40 pajHHUX
JlaHa, 0K 3al0CIEHH KOj! pajiu IyHO paHO BpeMe Koje je Kpahe on 40 yacoBa HeZiesbHO (HIIP.
36 yacoBa CeAMHYHO) HEMa MPaBO HAa yBehaH TrOAWIIBU OAMOP M HETrOB TOMUIIELH OIMOD
MOXe U3HOCUTHU Hajayxe 30 pagHuX JAaHa TOTUIIE.

41 Bumm munuber-e MUHHCTapCTBA ApKaBHE yIpaBe U JIOKaTHe camoympase Opoj 120-01-
00969/2015-04 on 11. neuemdpa 2015. rogune.

42 Buam npecyny Anenanmonor cyna y beorpany, I'x-1530/15. Ako ce yBaxu apryMeHT
Jia ce 3a 00pauyH OCHOBHIIE Y MPEKOBPEMEHOM Pajly KOPUCTH CaTHULA U3 ckpaheHor pajHor
BPEMEHa, a He IyHO PajJHO BPeMe, OH/Ia j€ je[JHa [IeHa PAJIHOT cara y PeJIoBHOM pajy, a Apyra
Kaja ce yTBplhyje meHa pagHor cara 3a 00padyH NPEKOBPEMEHUX CaTH.
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2.3. Ckpaheno paouo epeme y 30pascmeenum ycmanoeama

3apaBcTBEHA 3allTUTA j€ OpraHu30BaHa U cBeoOyXBaTHA JEIaTHOCT
JIPYLITBA, ca HUJbEM OCTBAapHBama HajBULICT MOTyher HUBOa OyyBama U
yHarnpehema 31paBiba rpahana®, Te je crora HAPOYUTO BaskHA CIIOCOOHOCT
3alOCICHUX Yy 3APaBCTBEHO] 3alITHTH Ja CTPYYHO, O€3 Tpemlike u
OylaroBpeMeHO Tpy»Ke 3apaBcTBeHe yciyre rpahanuma. Ilopen Tora
3aroCJIeHU Y 3APaBCTBEHO] 3alITUTH Tpeba aa Oyay MOTHBHCAHHM 3a paj
HITO YKJbY4yje HE caMo 3a/I0BOJECTBO IJIATOM KOjy OCTBapyjy 3a CBOj pas,
Beh M JTI0OBOJBHO PacIoNIOKUBOT BaHPAIHOT BpEeMEHa 3a OAMOP, JOKOJIHILY,
NMOCBEhEeHOCT MOPOJAUIIHN U CTPYUHO yCaBpIIaBabe.

OcHOBHM O0JMK OpraHu3alMje paja y 31paBCTBEHUM yCTaHOBaMa
je pan y cmenama*. Pag y cMeHama mojapasyMeBa MOTIIYHY KaJIpOBCKY
00e30eheHoCT 31paBCTBEHUX YCTaHOBA Kako OU ce oMOryhuiia u3MeHhJbUBOCT
cmena®. C 003upoM Ha orpaHrueHe pUHAHCHjCKEe MOTyhHOCTH 3ApaBCTBEHOT
OCHUTypama U OTPaHUUCHO 3arolljbaBambe OPOj 3aMOCICHUX 31PaBCTBEHUX
paZHMKa HUje JOBOJbAH Jla C€ OpraHu3yje CMEHCKH pall, Te c€ OpraHusyje
JEeXKYPCTBO (,,on-call system*) kao mocedaH 0OIMK IPEKOBPEMEHOT pajia paau
00e30ehuBarmba KOHTHHYUPAHE 3PAaBCTBEHE 3alITHTE ",

JexypcTBo je moTpeda y 3ApaBCTBEHO] YCTAHOBH, ajlM Ja JU U Ha
pazHOM MecTy ca ckpaheHuM pagHuM BpeMeHOM? 3ApaBCTBEHU pPajHULIN
Y 3APaBCTBEHU CapaJHUIM HE CMEjy HAIyCTHTH PaJHO MECTO JOK UM ce
He 00e30eaM 3aMeHa YaK M Mocje UCTeKa paJHoT BpeMeHa, ako Ou ce THMe
HapyILIMJIO 00aBJbarbe 3APaBCTBEHE JNEIATHOCTH M YTPO3UIIO 31paBibe
nanujenra.’

V 3aKOHOIABCTBY M IPaKCH MOjeIMHHUX eBPONCKUX AprkaBa (KpasbeBnHa
HInanuja, CP Hemauka*®) nexxypcTBo niekapa ce, paHuje, HUje cMaTpasio
penoBHUM Beh MoceOHMM paJHUM BPEMEHOM KOje c€ HHUje ypadyHaBallo y
panno Bpeme. Y lllmanuju je nekapuma 3a 1Ky pcTBO IprIiagaia naymaiHa

43 Directive 2003/88/EC.

44 Buam unan 56. 3akoHa o 3apaBcTBeHO] 3amTUTH (,,CiayxOenu rracHuk PC*, Opoj
25/2019).

45 Bwunu oapende [IpaBuiHuKa 0 OIFKAM YCIOBHMA 32 00aBJbambe 3APABCTBEHE JIEIATHOCTH
Y 3IpaBCTBEHUM yCTaHOBaMa M APYTUM OONHUIMMA 3/IpaBCTBEHE ciay)0e (CiykOeHH ITacHUK
PC”, 6p. 43/2006, 112/2009, 50/2010, 79/2011, 10/2012 - gpyru nponuc, 119/2012 - npyru
npornuc, 22/2013 n 16/2018).

46 Bumm unan 2. Iupextuse 2003/88/E3.

47 Buam unas 59. 3akoHa 0 3ApaBCTBEHO] 3AIUTHTH.

48 Hareneno mpema Bodiroga-Vukobrat N, Laleta S, JUKIC A, op. cit, ctp. 25. 3akon 0
panHoMm BpemeHy CP Hemauke no nonomeme dupexkrtuse 93/104/EE3 je mpomnmcuBao na
BpeMe JISKYPCTBa MPE/ICTaB/ba BPEME MUPOBaba MOCIONPHMIIA M CXOTHO TOME He MOpa OUTH
miaheno.
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HakHaza, a y Hemaukoj Huje 6uno nmaheno. EBponicku cyn npasze je jomr y
Bpeme npumene Jupextuse 93/104/EE3 3ay3eo cTaB 1a 1€IaTHOCT JISKAPCKUX
eKHIIa IPUMapHE 3APaBCTBEHE 3alUTHTE Claja y MoJapydje IPUMEHE OBE
JUPEKTHBE U Ja Ce ,,BpeMe ACKYPCTBa OBUX JeKapa y OOJUKY JIMYHOT
IPUCYCTBa Ha paJlHOM MECTY UMa cMaTpaTu pagHUM BPEMEHOM, a [10 OTpeoH
MPEKOBPEMEHHUM PaJoM Yy CMHUCIY IpeaIMeTHe AupeKTuse. Pan koju oBu
JIEKapH M3BPLIC 3a BPEME CBOTI' JCKYPCTBA jECTE CMEHCKH Paja y CMUCITY
opeOu mpeaMeTHe TupeKTruBe ™, >

VY Benukoj bputanuju on aBrycra 2004. ronuHe (HaKOH CTyIama Ha
cuary Hupextuse 2003/88/E3), makcumanan 0poj catu paja, 1o HeAeJbH, 3a
JIeKape Ha CTPYYHOM yCaBpILaBamy je OrpaHu4eH Ha IPOCEUHO 56 caTH, C THM
Ja je miaanupaHo ¢aszHo ckpahuBame JeKypcTBa: Ha 58 4acoBa HEACIHHO Y
nepuony 2004—2007 roguae, 56 yacoBa 012007, 10 2009. roguHe 1a 01 KOHAYHO
y aBrycty 2009. 6uno cBeneH Ha 48 yacoBa ceqMuuHO.”' TpaguiMoOHATHA
CHCTEM JIe)KYPCTBa MOAPa3yMeBao je paja y HONM Koja IPETXOAU WIIH CIICAH
yobnuajenu paguu gad. Kox Hac oBakBa opraHusanuja IeKypcTBa HUje HUA
cajia HeoyOMUajeHa y ycTaHOBaMa CeKyHJapHE M TEepLHjapHE 31PaBCTBCHE
3aIITUTE KajJa ce JeKypPCTBO HAZ0BE3yje Ha paj y Apyroj cmMenu. Ha oBaj
HA4YMH ce Kplue oapende 3aKoHa o paay KojuMma ce ypehyje mpaBo 3anocieHor
Ha OIMOp y Tpajarby O/ HajMarbe 12 yacoBa HEMPEKUAHO y OKBUPY 24 vaca®. ¥
Benukoj bputanuju y pasno Bpeme Ha JIe;KypCTBY HHje c€ YKJbYYHBAaJIO BpeMe
OZIMapara MK ClIaBamba y 3paBCTBEHO] YCTAHOBH, ILITO je U Ouia NpBOOUTHA
Hamepa EBponcke Komucuje npunrkom npunpema 3a goHouiemwne Jupekrruse
2003/88/E3%. Mehytum, EBporicku cy/ mpaBie je CBOjOM MPECYAOM Of
oktoOpa 2002. roguue* y*** nmpecyano 1a ce BpeMe MpoBeaeHO oaMapajyhu

49 Presuda Europskog suda C-303/98, (2000), 36upxa cyockux oonyka 2000, ctp. 1-07063,
JocTymHO Ha http://europa.

eu.int/eur-lex.

50 Hageneno npema: Bodiroga-Vukobrat N, Laleta S, JUKIC A, op. cit, cp. 17.

51 Sim D. J, Wrigley S.R, Harris S, Effects of the European Working Time Directive on
anaesthetic training in the United Kingdom, Anestehesia, 2004, Volume 59, Issue 8, 2004,
ctp. 781, moctymuHo Ha https://associationofanaesthetists-publications.onlinelibrary.wiley.
com, aeuembap 2020. roguHe.

52 Bwunu unal 66. 3akoHa 0 pamy.

53 Sim D. J, Wrigley S.R, Harris S, op. cit, ctp. 781.

54 Cayuaj 11-303/98 ,.Sindicato de Me dicos de Asistencia Pu’blica (Simap) v Conselleria
de Sanidad y Consumo de la Generalidad Valenciana

55 Presuda Europskog suda C-303/98, Zbirka sudskih odluka, str. I-07063, noctynHo Ha
http://europa.eu.int/eur/ lex, nenem6bap 2020. ronusne.,
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ce y OOJTHMIIM payyHa Kao pajHo BpeMe’’. 3aKJbydKe OBOT CIIydaja MoApKaH
je u ciyuaj ,,Jaeger .

Kox nurtama nexxypcTBa y 34paBCTBEHUM yCTaHOBaMa CyKoOJbaBajy ce
IPABO Ha KUBOT U 3[PaBJbE U IIPABO U3 PaIHOT OAHOCA, HHTEPECH 3aII0CTIEHUX
u npaBo rpahana 1a um ce 006e30e1u MpaBOBpEMEHa 31paBCTBEHA 3aLITHTA.
OBO nUTamke HAPOYUTO TAHTUpa CIYyX)Oy XMTHE MEAULMHCKE oMOohH 1
YCTaHOBE KOje MMajy HENPEKHIHO pagHo BpeMme. Kako je mpaBo Ha HUBOT
HEIPUKOCHOBEHO U JBYJICKH >KMBOT W 31paBJbe¢ Hajeha BpemHOCT Halu
3aKOHO/ABAIl je 3aKOHOM O 3[JpaBCTBEHO] 3aLITHTH ICPOrHPa0 OMILITE IPABUIIO
n3 3aKoHa 0 pagy Aa ce HE MOKEe YBOAMTH NMPEKOBPEMEHH paJl Ha PajHUM
MecTHMa ca cKkpalieHuM pagHUM BpeMeHoM. Hanwme, 31paBCTBEHO paIHUKY
KOju paau ca ckpaheHUM paJHUM BpeMe MOKE Jia ce OPEAH IPEKOBPEMEHH
pany ciydajy Ja ce mpyKame 3paBCTBEHE 3aIUTUTE HE MOXKE OPraHU30BaTH
Ha Apyru HauuH®. [IpoceyHo HeneJbHO pajHO BpeMe, ca MPEKOBPEMEHUM
pazoM, OJHOCHO AEKYPCTBOM M PaJoM IO MO3MBY, HA YETBOPOMECCUHOM
HUBOY 3APaBCTBEHOM PaJAHMKY Y 3APAaBCTBEHUM ycTaHoBaMa y PenmyOnuun
Cp6uju He Moxe TpajaTu 1yxe ox 48 yacoBa HenesbHO”. OBO pelIeHe je
yckialeno ca oapendom unana 6. Jupextuse 2003/88/E3. Ha Taj HaunH
omoryheHo je yBoheme nexypcTBa, Kao MoceOHOr 00JI1Ka MPEKOBPEMEHOT
paja 3IpaBCTBEHUM paJlHULIKMMA KOjU Pajie Ha paJHUM MeCTHMa ca cKpaheH!M
pagHuM BpeMeHoM. HetoBosban Opoj 3ApaBcTBEHUX PaHIKA 38 OPIaHU30BAbE
CMEHCKOTI' pajia ©Mao je 3a MOCJICAHILY, Ja CE€ OBaj U3y3€TaK O] IPaBHIIA,
MPETBOPHU Y NIPaBHIIO YMME ce I'yOu 3aTuTHa QyHKIHja ckpaheHor pagHor
BpEMEHa M OTBapa M MUTambe HAKHAJAE IITETe KOjy 3alO0CICHN €BEHTYalHO
MOJKE J1a TOTPaKkyje off Oocio1aBLa 300T CTBapHE WK NOTEHLUjaIHe O0IeCTH
ycaen 1yKe U3JI0KEHOCTH IITETHUM YCIOBHMA Paja.

3aKoHOM O 31paBCTBEHOj 3aITUTH U3 2019. TonMHE OTKIOWBEHE CY
HEIOyMHULIE J1a JIM je MpaBHO Moryhe Ja Juie 3amociieHo y 31paBCTBEHO]
yCTaHOBHU ca ckpaheHUM pajgHUM BPEMEHOM MOe aa o0aBiba oxpehene
MOCJIOBE U3 CBOj€ CTPYKE MO YTrOBOPY O JOIYHCKOM paay THME IITO je
HarJameHo Ja yroBop O JOIYHCKOM paay MOXKE Ja 3aKJby4Ud camo JIMLE
KOje paju MyHO PaJHO BpeMe. YHOTpeOOM TepMHUHA ,,pald MyHO pagHO
BpeMe" OTKJIOH-CHE Cy MOTYNHOCTH MOIPEIIHMX TyMadeha J1a je 3aKOHOaBall
UMao y BUIY ,,paJlHH OIHOC ca IIyHUM paJHUM BpemeHoM, Beh ce paau o

56 Sim D. J, Wrigley S.R, Harris S, op. cit, ctp. 781.

57 Presuda Europskog suda C-151/02 2002, ,,Landeshauptstadt Kiel v Dr Medical Norbert
Jaeger, noctymnHo Ha http://europa.eu.int/eur/ lex, nenem6ap 2020. roguse.

58 Bunu unan 58. 3aKoHa 0 3ApaBCTBEHO] 3AIITHUTH.

59 Ibidem.

60 Buam wian 6. Directive 2003/88/EC.
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eexTUBHOM paay. Moske ce eBeHTYaHO JO3BOJIUTH 3aKJbyUNBAHE YTOBOPA
0 JIOITYHCKOM pajly TUM JIMIMMa, aJIi 32 00aBJbamhe HEKUX IPYTUX MOCIIOBA.

W3Bopuma ayTOHOMHOI pajHOr IpaBa Onuxe cy ypeheHu yciioBw,
CMEpHHMIE M AYyXXHMHa cKpalileHOr paJHOr BpeMEHa Y 3APaBCTBEHUM
ycranoBama®'. CkpaheHo paaHO BpeMme Y 3ApaBCTBEHHM YCTaHOBaMa y
Peny6nunu Cpouju nznocu ox 30 10 38 yacoBa ceIMUYHO, JIOK CE JIYKHUHA
ckpaheHor pagHor BpemeHa oapehyje y ckiiagy ca cMepHUIIama Koje Cy Jare
y KOJIGKTHBHOM YTOBOPY 3aKJbyUCHOM 3a 3IpaBCTBEHY J1eIaTHOCT®.

[ pxaBHa peBU30pcKa MHCTHTYLH]a je TokoM 2019. roaune n3Bpiunia
peBU3Ujy MPaBUIHOCTHU mociioBama y 2018. rogunu 3a 11 3apaBCcTBEHUX
ycTaHOBa y A€y yBohema ckpaheHor pajHOT BpeMEHa 3a IIOCIOBE Ha PaJHUM
MecTHuMa ca moBehaHuM pu3UKOM. Y HajMambe celaM 3APaBCTBEHUX YCTaHOBA
yTBpl)eHe HeMPaBUIHOCTHU Kof yBohema ckpaheHor paiHor BpeMeHa, a Koj
JIEBET y 3/IpaBCTBEHMX YCTAHOBA y IOIVIEAY IPEKOBPEMEHOT paja Ha TUM
pagauM MectuMa. OCTBapeHH YacOBU MPEKOBPEMEHOT pajia 0e3 mpaBHOT
ocHoBa y 2018. roqunu u3sHocusu cy 100.435, 1ok cy pacxoiu 1o 0BOM OCHOBY
u3HOCHITH 42,4 MuITHoHa AuHapa.*® Pacxou 3a HEOCHOBaHO yBeIeHO ckpaheHo
panHo Bpeme y 2018. ToHN U3HOCHIIN Cy HajMambe 79,29 MuiroHa nuHapa®.

3. YnopenHo npaso y 3em/bama Jyroucroure Eppone

3.1. Llpua I'opa

3akoHoM o pany Lipue ['ope je mponucano na ce pagHo BpeMe MOXKe
CKpaTUTH Cpa3MEepHO LITECTHOM YTHIA]y YCJIOBa pada Ha 3[paBJbe U PaJHy
CIOCOOHOCT 3aIocieHor, 10 36 yacoBa y pagHoj ceamunu. CkpaheHo paaHo

61 Bumm un. 38. u 39. [loceOHOr KOJIEKTUBHOT YroBOpa 3a 3APABCTBEHE YCTAHOBE UHjH
je ocHuBau PemyOnmka CpOuja, ayTOHOMHA IMOKpajMHA M jEAMHUIIA JIOKAJHE CaMOYIpaBe
(,,Ciryx0enun rmacauk PC*, 6p. 96/2019 u 58/2020 — Anexc).

62 Ibid.

63 M3BemTaj 0 peBU3MjH MPABUIHOCTH MocnoBama Ommre Oonnune Jlosnuna, Jlo3aumna y
2018. roguam 6poj 400-112/2019-05/9 ox 19. HoBemOpa 2019. ronune; M3Bemraj o peBusuju
MPaBIJIHOCTH TocioBama Ommure Oomauie hynpuja, Hynpuja y 2018. romguam 6poj 400-
109/2019-05/9 oz 18. HoBemOpa 2019. ronune; M3BemiTaj o peBU3NjH MPABUITHOCTH MTOCIOBAKHA
Omnmrre 6omaune Bpbac, Bpoac y 2018. roguan 6poj 400-119/2019-05/9 on 20. HoBemOpa 2019.
ronuHe; V3BemTaj o peBU3nju MPaBHIIHOCTH MOCoBamba KimHuke 3a icuxujarpujcke 6onectu
,ap Jlaza Jlazapesuh®, Beorpan y 2018. roquau 6poj 400-2019/2019-05/9 ox 13. HOBeMOpa
2019. ronune; M3BemTaj 0 peBU3Nj1 NPABIITHOCTH MOCIOBamkha 3APABCTBEHOT IIEHTpa 3ajedap,
3ajeuap y 2018. romunan 6poj 400-112/2019-05/9 ox 19. HoBemOpa 2019. roaune; U3Bemraj o
PEBU3HUjH MPABIIIHOCTH MOCTIOBamka MHCTUTyTa 32 3amTuTy 3apasiba Bojsoaune, HoBu Can y
2018. roquau 6poj 400-111/2019-05/9 ox 19. HoBemOpa 2019. ronuse.

64 3aKoHOM O 3APABCTBEHOj 3AIITUTH KOjU je Omo y mpumenHu 1o 11. anpuma 2019. ronune
HUje npeauhao U3y3eTak /a 3anociIeHuMa KOju pajie Ha MOCIOBUMa ca CKpaheHUM paJHUM
BPEMEHOM MOTY Jia pajie IPEKOBPEMEHO.
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BpeMe ce u3jeiHauaBa camyHuM. Pagnamecra ca ckpaheHMM paiHUIM BpeMEHOM
ce yTBphyjy aKTOM 0 YHYTPaLIb0j OpraHu3aljy U CUCTEMaTU3aUjH PaJHIX
MecTa y CKJIaly ca MpoIMCHMa O 3aIITHTH Ha paxy.®. Onpende o ckpaheHom
pazHOM BpeMeHy y 3akoHonaBcTBY Pemyomuke Lipae ['ope canpike pememe
CIIMYHO CPIICKOM 3aKOHOJABCTBY, 1M OrpaHn4aBajy ckpaheHo pagHo Bpeme
Ha MaKCHUMaJIHUX 36 4acoBa HE/IEJbHO, Y KOM JICITY j€ CPIICKO 3aKOHOJaBCTBO
MOBOJbHU]E TIO 3aII0CIICHOT, jep CE IIYHO PaJHO BPEME MOXKE CKPAaTUTH H 110
10 yacoBa cemMUYHO.

3akononaBan y LipHoj ['opu je npenusupao aa 3amocieHu Koju paju
ca ckpalieHMM paJHUM BPEMEHOM HE MOXKE Ha TUM IOCJIOBHMA J1a paju
npekoBpeMeHo. Takole, y ciydajy pajga ca ckpaheHUM pajHUM BPEMEHOM
UCKJby4eHa je MOryhHOCT 3acHUBamba paaHOr 0JHOCA KO JBa MOCJIOJABIIA.
Opnpendom kojoM ce ypehyje nomyHcku pag oMoryheHo je na yroBop o
JOMYHCKOM pafy 3aKJby4dH camo JIMIE Koje paau IIYHO pagHO BpeMe, 1a je
MCKJby4eHa MOT'yYHOCT 3aKJbyYMBamba OBOT yTOBOPA 3a 3aI0CJICHE KOjH pajie
ckpaheHo pagHo Bpeme.

Pagno Bpeme 31paBCTBEHUX pajHUKA U 3APAaBCTBEHUX CapaJHUKA
PasIMYUTO je OPraHM30BAaHO MO HUBOMMA 3PAaBCTBEHE 3aILUTUTE TAKO A
ce y MPUMAapHO] 31PaBCTBEHO] 3aIUTUTHU NPy KabE 3APaBCTBEHE 3aILTUTE
OpraHusyje 1o MpaBHJly CMEHCKUM PAJIOM, a H3y3eTHO CMEHCKUM PajioM U
IpUIIpaBHOLINY, 10K C€ Ha CEKYHIaPHOM HUBOY 3/IpaBCTBEHE 3aLITHTE MOXKE
OpraHU30BaTH CMEHCKHU pajl, JeKYpPCTBO®, MPUIPABHOCT U Ipepacioesna
paaHor BpeMeHa. MakCMMaJIHO Tpajalke CEAMHYHOI PaJHOI BpEMEHa,
YKJIByuyjyhu nmpekoBpeMeHU paj, 3aloCciICHOT y 3APaBCTBEHO] YCTaHOBU
y Lpnoj I'opu, He Moxke OMTH Iyke ox mpocedHux 48 caTu, y OKBUPY
NeproAa Of YSTUPH y3acTOIHA Meceld. 3aKOHOM O 3[PaBCTBEHOj 3alITUTH
HUje TTOCEOHO YTBPHEHO KOJIMKO M3HOCH IIyHO PagHO BPEME 3arlOCICHUX
y 3IpaBCTBEHUM yCTaHOBaMa Ila ce IMpuMemyje onmTa HopMma (40 yacoBa
HeJIeJbHO), HUTH je neduHucaH nojaM cpaheHor pagHOr BpeMEHa U YCJIOBH
HETOBOT" yBOhema. J{exKypCcTBO M IPUITPABHOCT HUCY NOCEOHO Ae(hUHUCAHU
Kao 00JIUK MpeKoBpeMeHor paja. Mi3Boprma ayToHOMHOT 1ipaBa®® Huje ypehen
1ojaM ¥ ycJIOBU 3a yBohemwe ckpaheHOor pagHOr BpeMEHa Y 31paBCTBEHO]
JENATHOCTH, 32 Pa3IMKy O TOCEOHOT KOJIEKTUBHOT yTOBOPA 3a 3APAaBCTBEHE

65 Bwan unan 63. 3akona o pagy Lipre [ope.

66 Bumn unan 82. 3akoHa o 31paBcTBeHoj 3amTuTH LlpHe Tope (“Couyxenn muet L™, 6p.
3/2016, 39/2016, 2/2017, 44/2018, 82/2020).

67 IlpaBWIHHK O pacmopeny paJHOT BpEeMEHa y 3IpaBCTBEHUM ycTaHoBama (,,Ciry:xOeHH
amer LI 6p. 16/2019 u 51/2012).

68 I'paHCKHM KOJIEKTHBHH yrOBOp 3a 3ApaBcTBeHY ajenmatHOCT (,,CmyxOenu mmct LI Op.
11/2012).
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ycranose y PerryOnunu CpOuju kojuM Jate cMEpHHULE 3a OApehBame 1yKuHe
ckpaheHor pagHOr BpeMeHa 110 rpynama HocioBa.

H3y3eTHO, ako noTpede mpoueca pazia To 3aXTeBajy, yKyITHO Tpajame
PajHOT BpeMeHa y TOKY CEAMMIIC MOKE U3HOCUTH U BULIE O IPOCEYHUX 48
4acoBa, a He aAyxe ox 50, OHOCHO He JykKe o1 55 yacoBa®, moja ycioBom
J1a IOCTOj! CarJIaCHOCT 3aIl0CICHOT, Koja Mopa OMTH AaTa y MHCaHOj POpMHU
U KOJy 3aIl0oClIeHH MOXe YCKpaTuTu 0e3 mocnenuna mno cede”. Pememe o
npulaBJbamy MHUCAHE CArJIACHOCTHU je y ckiany ca Jupexktusom 2003/88/
E3"". Tperman nexypctsa, y LipHoj 'opu, kao npekoBpeMeHOT pajia 3aBUCH
0]l opraHu3aluje paja y 3ApaBCTBEHO] YCTAHOBH M paclopeny pajaa 3a
3aI10CIICHOT, jep ce CaTH ACKYPCTBA TPETUPA]y Kao IPEKOBPEMEHH paJl CaMo
y ClTy4ajy Aa 3arocaeHH 3APaBCTBEHU PaJHUK WM CapaIHUK Y KOMOMHALU]H
PEIOBHOT pajia M JeKYPCTBA paau MPEKO MPOCEYHOT CEAMUYHOI PajHOT
BpemeHa (48/55 dacona).

3.2. Penybnuxa Xpeamcka

[Tyno pamno Bpeme y Penybnuum XpBatckoj m3Hocu 40 yacosa
ceIMUYHO. XpBaTCKHU 3aKOH 0 pajy MPOIMHUCyje a ce Ha IOCIOBUMA Ha KOjuMa,
y3 IPUMEHY Mepa 3alliTHTE 3/[paB/ba U CUI'YPHOCTH Ha pajy, Huje Moryhe
3alITUTUTH PaJIHUKA O] IITEeTHUX YTHIIAja, paJHO BpeMe ckpahyje cpa3MepHO
HITETHOM yTHIIA]y YCJIOBa paja Ha 3[paBJbe U PaJHy CIOCOOHOCT pajHUKA.
PanHuK Koju paay Ha TAKBUM MOCIOBUMA, HE CME PaIUTH TyKe O PaJHOT
BpeMeHa yTBpheHOT MoceOHMM MPOITHCOM, HUTH C€ CMe Ha TAKBHM MOCJIOBIMA
3aMOCIIMTH KOJ IPYTOr TMOCIO/ABIA, aJli C€ KOJICKTUBHIUM YTOBOPOM HIIH
YrOBOPOM O pajy MOXE YrOBOPHUTH Jia paIHHK KOjH Ha MOCJIOBHMA ca
ckpaheHUM pagHUM BPEMEHOM, /€0 pajHOra BpeMeHa, HajayKe 0 MyHOr
pajHOr BpEMeHa, paJii Ha HEKUM JPYTUM TOCIOBUMA KOJU HEMajy IPUPOLY
MOCJI0BA KOje 00aBJba Ha PaIHOM MECTY ca CKpalieHUM pajiHUM BpeMEHOM. Y
HoTJIe/ly IpaBa U3 paHor oHOCa cKpalieHo paJHO BpeMe n3jeiHa4yaBa ce ca
NYHUM PaJHAM BpeMeHOM 2. XpBaTCKO 3aKOHOJaBCTBO U3PUIHTO 3a0parbyje
MPEKOBPEMEHH paji Ha paJHUM MECTHMa ca CKpaheHUM pajiHUM BPEMEHOM.

69 Y Kimanukom nentpy Llpre [ope, 3aBony 3a XUTHY MEAMIIMHCKY TOMON U CHIETINjaTHUM
OOMHHAIIMA.

70 I'paHCKHM KOJIEKTHBHH yrOBOp 3a 3ApaBcTBeHY ajenatHOCT (,,CmyxOenn mmct LI Op.
11/2012).

71 Bwan unan 22. {upextuse 2003/88/E3.

72 Buam unan 66. 3akoHa o pany Pemy6muke Xpsarcke. Zakon o radu (,NN®, br. 93/2014,
127/2017, 98/2019), nocrynmuo Ha https://zakon.hr/z/307/Zakon-o-radu, nHoBembap 2020.
TOJIMHE.
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3akoHonaBal je y PenyOnunun XpBaTckoj moceOHy Makiby HOKJIOHHO
nuTamy ypehema paJHor BpeMeHa y 3paBCTBEHUM yCTaHOBaMa.*3aKOHOM O
3JIpaBCTBEHO] 3aIUTUTH XPBATCKE PaJHO BPEME U ACKYPCTBO 3APABCTBEHUX
pajHMKa U capaJHUKa Y 3APaBCTBEHUM YCTaHOBaMa je ypeheHo y ckiany
ca ogpendama Jdupextuse 2003/88/E3. YTBpheHo je na myHO pagHO Bpeme
40 yacoBa CEIMMYHO Ca caMo JiBa M3y3eTKa IpelaBuleHa KOJCKTHBHUM
YTOBOPOM 32 3[IpaBCTBEHY JIEJIATHOCT KaJia je pajHO BpeME OrpaHHuCHO Ha
35 yacosa cenmuuHO. Hajayxe yKyHO Tpajarme paJHOT BpEeMEHa y CEAMMIIH,
YKJbYUuyjyhu IpeKOBpEMEHH PaJl, HE MOXKE U3HOCUTH BHUIIE O IPOCEYHO 48
CaTH y CBaKOM IIEPHOY Ol YeTHPH Y3aCTOITHA MECELa, a U3Y3E€THO IIPOCEYHO
pasHO BpeMe MOKe U3HOCHTH U Jy’Ke oA 48 yacoBa CEIMUIHO aKo je paHUK
J1a0 CBOjy MHUCaHy carjiacHoOCT.

HopmaTtusHo ypeheme pagHor BpemeHa, AeKypcTBa, IPUIPaBHOCTH
u paja no no3uBy y PenmyOnuuum XpBarckoj je yckiaheno ca onpendama
Hupextuse 2003/88/E3, 10K CPICKM M XPBATCKU 3aKOH O 3/PaBCTBEHO]
3alUTUTH Ha NCTOBETAH HAYMH ypehyjy oBa muTama. 3a pa3JjiiKy OJl CPIICKOT,
XpBaTCKU 3aKOH O 3APaBCTBEHO] 3aIUTHTH NOCeOHO He ypehyje nurtame
ckpahenor pagHor BpeMeHa. KoneKTHBHUM yroBOpoM 3a JeJIaTHOCT 3paBCcTBa
Y 3[IpaBCTBEHOI OCUT'ypama je ypeheno ckpaheno paano Bpeme ox 35 yacosa
CEJIMMYHO M TO CaMoO 3a IOCJOBE C OTBOPEHUM HM3BOpMMa joHM3Upajyher
3pademha U MHTPABCHO3HY aIUIMKALM]y LUTOCTATHKA IOl YCIOBOM Ja ce
o0aBibajy 2/3 pagHor BpemeHa'*.

4. 3ak/pyqak

Pan je myxHocT M Teroba 3a pagHuka. OH mpumnaza ,,qapcTBY
HY>KHOCTH' TOK BaHPaJJHO BpeMe IpHIaja ,,iapcTBy cinobdoxe ”. BanpaaHo
BpeMe ce norctosehyje ca ,,BpeMeHoM oamopa““. BanpanHo Bpeme ce cactoju
o[ cI00OHOT BpEMEHa M BpeMeHa 3a 00aBJbaibe JIMYHUX U TOPOAMYHUX
nocnosa. KBanuretHo kopuiheme BaHpa HOT BpeMeHa, HAapOuYUTO CI000THOT
BpEeMeHa O3UTHBHO YTHYE Ha 0OHOBY (DU3MUKE U AYXOBHE CHAT€ 3a110CICHOT,

73 Zakon o zdravstvenoj zastiti (,, NN* br. 100/18 1 125/19). Onpenbama I'tase 2 ,,Radno
vrijeme u mrezi javne zdravstvene sluzbe“ je onpenbdama yak cegaM 4iaHoBa ypel)eHO mUTamke
pajHOT BpeMeHa.

74 Kolektivni ugovor za djelatnost zdravstva i zdravstvenog osiguranja, ,,Narodne novine*
br. 29/18, 92/19, noctynuo Ha https://narodne-novine.nn.hr, nenem6ap 2020. roguse, YiaH
29.

75 Krivokapi¢ N, Poimanje slobodnog vremena u savremenom drustvu do 80-ih godina
XX vijeka, Socioloska luca 1/2/2007, ctp. 82-83. Hasexneno y: Ilasnosuh K, Paono epeme u
be36edan pao, ctp. 34.
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Ha FBEroBy MOTHBAIIM]y 32 paj, GU3HUKY U IICUXHUYKY CIIPEMHOCT M CMabyje
MoryhHocT rpemike.

CBako Jbyzcko Ouhe Tpolu 7eo CBoje BUTAJHE CHEPrUje y MpoLecy
paza u MpoTeKOM BPEMEHA U CTapeheM je HeHaJoKHaauBo ryou. CkpaheHo
paHO BpeMe NPEe/ICTaBJba 3HaYajHy APYLITBEHY U PAIHONIPABHY KaTETOPH]Y.
Ckpaheno pagHo BpeMe uMa 3a (QYHKIHjy Ja 3aLITUTH 3aMI0CICHOT O]
IpeTepane eKkcIuioaTanuje, ajau 1 ol yop3ama mnpoieca ryOuTKa Herose
BUTAJIHE CHAre, YMambeha HErOBUX PagHUX CIIOCOOHOCTH M KOHAYHO O]
Oonectu u noBpena. M3 te pyHKUMje TPOU3UIIA3U U 3aXTEB Aa C€ PagHO
BpeMe ckpahyje Ha OCHOBY IIPOLICHE PU3HUKA.

Kako uecTo Hall )KMBOT U 3/IpaBJjbe 3aBHUCE O IPABOBPEMEHE, CTPYUHE
W KBaJIMTETHE 3JPaBCTBEHE YCIYyre KOjy IpyXkajy 31paBCTBEHU PaJHHIIH,
YCJIOB YIIPaBO TaKBE 3PAaBCTBEHE YCIYTE je Ja je 3paBCTBEHH PaJHHUK KOJH j&
npy’Ka KOHIIEHTPUCAH, OZIMOPAH U J1a paJu y 0e30eJTHIM paHUM YCIOBHMA.
YMop je HenzOexaH (PU3MOIOLIKY MPOLIEC ¥ MOPa CE Kao TaKaB MPU3HATH U
UM CE MOpa YIIPaBJbaTH, T€ j€ BAKHO J1a JISKapH OBO MPENO3Hajy U IPECTaHy
Jla ce 3aBapaBajy Jia Cy y CTamy J1a (QyHKIIMOHHIY Ha 3a]10BOJbaBajyhn HaYUMH
YaK U KaJa Cy YMOpHH'’.

3akoHOmaBal] je, y Halloj 3€MJbH, PEryJHIIyhu pagHO BpeMe
3paBCTBEHUX paJHUKA IIOIIA0 OJ IOCTUTHYTOI HHBOA TEXHUYKE W
TEXHOJIOLIKE ONPEMJbEHOCTH HAIINX 3[[PAaBCTBCHUX YCTAHOBA, HUBOA Mepa
0e30eHOCTH U 37paBjba Ha panay, ajld je yBaXKHO U MHTEpece KOPUCHHUKA
3IpaBCTBEHUX yciyra. KopuCHUIIM 3[paBCTBEHUX YCIIyTa CY Y OBOM CIIy4ajy
jeHa O MHTEPECHHUX IPyIa Koja MMa HeIOCPEIHE KBAINTATUBHE KOPUCTH OJT
yBohema ckpaheHor paaHOTr BpeMeHa 3JpaBCTBEHUM paIHUIIMA jep UM U TO
rapaHTyje jelaH BHIIH KBaJIUTET 3ipaBcTBeHe yciryre. HezakonnuTo 6u 6mio
na ce oxpende o ckpaheHOM pagHOM BpeMEHY IMpHUMEmyjy 0€3 MpeTX0IHO
M3BpIICHE MPOLECHE PU3HKA, A JeJHAKO IITETHO U Ca EKOHOMCKOT acIeKTa

76 Cassidy C. J, Griffiths E, Smith A. F, (2004) “‘Safety in sleep’: anaesthetists, patients
and the European Working Time Directive”, Anestehesia, Volume 59, Issue 9, 2004, ctp.
841, moctymHo Ha https://associationofanaesthetists-publications.onlinelibrary.wiley.com.
Haseneno mpema op. cit,, ctp. 841 ,,Ha HoBom 3emanny je cmpoBenena anammsa Ha 301
AQHECTE3MOJIOTy O paJIHOM BPEMEHY U Ipellikama IMOBE3aHUM ca YMOPOM, KOjOM je YTBpheHo na
jey mepuoxy of mect meceru 50% crernmjanuzanara u 27% CHelujaaucTa paauino IPOCeTHO
HENIeJbHO PAJHO BpeMe Koje je MPEeMallMBaIO COICTBEHE Iepleniuje na he MpuMEeHHUTH
CUTypHA OTpaHUYCH:A 3a OpXKaBamke 0€30€AHOCTH MAIlMjeHTa; TPEIIKe MTOBE3aHe ca YMOPOM
npujaBuio je 86% ucnuraHuka, a 3a 63% cnenmjanuzanara u 40% crenujanucTa pagHu
caTy Cy Mpeluld HHXOBE IpaHMIE 3a OIpKame JuuHe 100podutn. Mako je ogHOC M3Mehy
yMOpa 1 Ipelke J0cTa CyOjeKTHBaH, IepIeliyja JeKapa 1a ’BbUX0BO PaIHO BpeMe o 59 catu
HEZIeJHHO 32 Crieljain3anTe 1 51,2 yaca 3a crennjaiucte Mpeayro n3a3Balio je 3a0puHyTOCT
npodecnonanamna.
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U ca acleKTa CMambeHha KBAJINWTETa 3JPaBCTBEHE 3allTUTE Koja ce MpyKa
KopucHUIIMMa. Ha Taj HauMH cMamwyje oOMM yciayra U Mpoay’kKaBa Bpeme
Yyekama Ha 31paBcTBeHy yciyry.” [lorpebaH je nzbanaHCUpaHU MPUCTYIT
U CTPOrO IOLITOBAaKE HOPMH O MPOLIEHU PU3UKa Kako OM ce 00e30enuio
3aJI0BOJbCHE MHTEpPEca CBUX YUYECHHMKA, W 3JIPABCTBCHUX paJHHUKA U
KOPUCHHUKA 3[IpaBCTBEHUX YCIyTa.

Y Penyonurnu CpOuju ckpaheHo pagHO BpeMe 37paBCTBEHHX
pajHMKa IPUMEHbYje e Ha CBE 3APAaBCTBEHE PaJHUKE KOjU pajic Ha paJHUM
MeCTHMa Koja Cy yTBpheHa Kao pajHa MecTa ca noBehaHuM pu3HKoM 0e3
003upa Ha BpCTYy pagHOr ojHOca U 6e3 003upa z1a M ce paau O JeKapy Ha
CrieLMjaIn3ayjyu Uiy Jiekapy crenujannctd. Y Benukoj bputanuju je Tex
2004. ronuHe OrpaHUYECHO PaJHO BPEME 3PABCTBEHUX PAJHUKA HA CTPYYHOM
ycaBpiuaBamy, 10k je EBporicka Komucuja je mporus Pemy6nuke Upcke™
npexn EBponckuM cynom npasjie BoAMIIa CyICKM OCTYIIAK Paad IpU3HABaBa
BpEMEHa KOje JIeKapH MPOBE/IY Ha CTPYYHOM yCaBpIlIaBary y pagHo Bpeme'.

Onpende cprickor 3akoHa 0 paay, 3aKoHa O 3/paBCTBCHO] 3aIUTUTH U
KOJIEKTHBHOT YTOBOpa 32 3[JpaBCTBEHY JIETaTHOCT O TyHOM PaJHOM BpEMEHY,
MIPOCCYHOM PaJHOM BPEMEHY 3PaBCTBEHUX PaJHUKA HA YeTBOPOMECCUHOM
HUBOY, JEKYPCTBY M INPHUIPABHOCTH Cy YyckjaljeHe ca pelemuMa U3
Hupextuse 2003/88/E3, nok ogpende ayTOHOMHOI IIpaBa Mpyskajy u Behu
o0uM npasa ox oHor yTBpheHor y EBpornckoj YHuju.

Ha HuBOY KOMyHUTapHOT NpaBa HUje U3PUUUTO MIPETIO3HAT UHCTUTYT
ckpahieHOr pagHOT BpeMeHa Kao y HallleM 3aKOHOJAaBCTBY Beh ce murame
ckpaheHor pajHOr BpeMeHa TpeTHpa Kao 0OJIHMK HEIyHOT paJHOr BPEMEHa,
KpO3 pelleka U3 3allTUTE Ha pajy M IPEKO OMIITHX OrpaHuYeHa pajHOr
Bpemena.®

77 Bwuan IIpaBuiHuK 0 cagpxajy U 0OMMy TpaBa Ha 3[paBCTBEHY 3aIUTHTY M3 00aBE3HOT
3paBCTBEHOT OCHTypama U o naprununanuju 3a 2020. roquny (“Ciyx0enn rmacauk PC”,
6p. 13/2020 u 87/2020).

78 Misljenje nezavisnog odvjetnika Y. Bota od 19. ozujka 2015, Europska komisija protiv
Irske, Predmet C-87/14, Zbirka sudskih odluka (2015), noctynHo Ha http://europa.eu.int/eur/
lex, nenem6ap 2020. romune: ,,Prema tome, iskljucenje vremena strucnog usavrsavanja ...iz
izrauna radnog vremena zadiralo bi u to minimalno razdoblje odmora i stoga bilo suprotno
tom cilju... Drugim rije¢ima, Direktiva 2003/88 protivi se tomu da se vrijeme odmora ... skrati
zbog iskljucenja vremena struénog usavrsavanja iz pojma ,,radnog vremena‘“ u smislu njezina
¢lanka 2. tocke 1.

79 Bwuau mpecyny y caydajy ,.Jaeger”, C-151/02, EU:C:2003:437, t. 94.

80 Hageneno y: ,,Misljenje nezavisnog odvjetnika M. Bobeka od 5. rujna 2018, (2018)
Torsten Hein protiv Albert Holzkamm GmbH & Co*, Predmet C-385/17, Zbirka sudskih
odluka, noctynmHo Ha http://europa.cu.int/eur/ lex, memembap 2020. romune. Y caydajy
,Heimann i Toltschin* EBponcku cyn npasne je HaBeo aa ,radnike na skracenom radnom
vremenu treba smatrati ,privremenim radnicima na nepunom radnom vremenu’, zato $to je
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ITocTojamem OpojHUX H3y3eTaka U 3akoHoHaBcTBY PeryOmuke Cpouje
u Penty6nuke Lpue ['ope koju ce ogHOCE Ha 1KY PCTBO, IPUIIPABHOCT U pajl
10 MIO3UBY, TPO/LY’KaBa Cce PaIHO BPEME 31PaBCTBEHUX PaIHUKA U capaHUKa
ca ckpaheHuM paJHUM BPEMEHOM U CYLITHHCKH CE€ IEPOrupajy HOpME O
ckpaheHOM pajHOM BpeMeHY, Tako Ja ry0e Ha CBOM 3Hayajy. XpBaTcKa
peryiaTuBa O paJHOM BPEMEHY Y 34paBCTBEHUM yCTaHOBaMa je yckiaheHa
ca {upexrusom 2003/88/E3 n npenusHo ypeheH cMeHCKH pajl 34paBCTBEHUX
pajHMKa U Tpajame CMEHA jeJUHCTBEHO 3a CBE 3APABCTBEHE YCTAHOBE IO
HUBOMMa 3/1paBcTBeHe 3amTuTe. bynyhu, na cy y Penyonuuu Cpouju youenu
npoOJIeMH KOjH c€ TUUY U3BpIIaBamka ePeKTUBHUX CATH paja 31paBCTBCHUX
pagHUKa KOjU paje ca IMyHMM pPaJHUM BPEMEHOM M TO KOJ yCTaHOBa
IpUMapHe 3/[paBCTBEHE 3AIUTUTE, a 300T OrpaHUYCHOT PaJHOT BpEMEHa OBHX
3IpPaBCTBEHHUX yCTAHOBA OMJI0 OM KOPHCHO Ja ce OJMKE UCIUTAjJy pelleHha
u3 PenyGnnke XpBarcke.®!

VY Penybnuuu CpOuju je ycrocTaBJbeH OCHOBHHM IPaBHU OKBHUP
3a ckpaheHo panHO BpeMe KOju MOke 1a o0e30eau BHCOK HUBO IIpaBa
3ar0CICHNX, Il Cy OCTaJIe MIPaBHE Mpa3HUHE KOje Ce TUUY OpraHu3alluje
pana y ckpahieHOM pajiHOM BpEeMEHY M AY’KMHE JHEBHOI PaJHOI BpeMEHA.
Hako je orpaHM4Mo THEBHO PajHO BpeMe, MO IMPaBHILy, HA OCaM 4acoBa,
CPIICKY 3aKOHOZABALl HUje OJMKEe ypearo OBO OrpaHuYe-e KoJ ckpaheHor
paaHor Bpemena. Opranusanuja paga JUPEKTHO yTHYE HA OCTBAPUBAIE
IpaBa 3alociieHuX Ha cKpahieHo pajHO BpeMe IITO je MOCEOHO MU3PakeHO
y ciiyk0ama XUTHE MEAMIMHCKE ToMohH M Kox paja y TypHycy. [a nu
3aI0CICHH KOjU Paay Ha PaHOM MECTY ca ckpaleHUM pajiHUM BPEMEHOM
MOJXKe 1a pau y TypHycuMa o1 1o 12 yacoa? Takole, ce moctaBiba M MUTambE
Jla JIM Cy ONpaBAaHa JeKypcTaBa 3/ipaBCTBCHUX paJHUKA y Tpajary o1 8 10
12 yacoBa koja ce 1o IpaBHIly HAJ0BE3Yjy Ha IPETXOAHY CMEHY 3APaBCTBEHOT
pajHuKa, Te 31PaBCTBEHH PAJHUK Pagu Y KOHTHHYHTETY 1 1o 20 yacoBa?

njihova situacija de facto usporediva sa situacijom radnika na nepunom radnom vremenu.
Sud je potom, u svrhu odredivanja (trajanja) godisnjeg odmora, nacelo pro rata temporis
primijenio na jednu vrstu rada sa skra¢enim radnim vremenom. Medutim, ¢injeni¢no stanje
predmeta Heimann odnosilo se na potpunu suspenziju obveza i radnika i poslodavaca, potpuni
,.Kurzarbeit-Null”...Sud je u takvom specificnom kontekstu odgovorio, povukavsi de facto
usporedbu izmedu radnika na skra¢enom i radnika na nepunom radnom vremenu, da se pravu
Unije ne protive tako strukturirane nacionalne odredbe. majyhu y Buny cnennpuanoctu
cllydaja He MOXE Ce cMaTpaTH CTaBOM EBpOICKOT cyna InpaBje Jia u3jeaiHavyaBa HEIyHO U
ckpaheHo pajiHO BpeMe M0 MUTamy MPUMEHE Hauela pro rata temporis.

81 3a Ommxe mHbopMmanumje BuaM M3BemrTaj o peBU3MjU (DUHAHCHCKHX H3BEIITaja U
MIPaBUIIHOCTH TTOCNIoBamka Jloma 3apaBiba Mitagenosart 3a 2017. ronuny 6poj 400-143/2018-
05/07 ox 10. oxTobap 2018. roguHe, JOCTYHIHO HA cajTy WWW.dri.rs
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VYkomnuko 6u ce ckpaheHo pagHo Bpeme yTBphUBaJio Ha THEBHOM HUBOY
Ousio OM HapyLIEHO MPaBO 3aIOCJICHOI Ha CKpaheHo paHO BpeMe pajioM y
Tpynycy. Jupextuom 2003/88/E3 u y cyackoj npakcu EBponckor cyna
IpaBJie PaHO BpEME ce IO MpaBHily yTBphyje Y CEAMUYHOM pa3nolssy. Y
CIIyy4ajy Aa 3al0CJICHH PaJu y TYPHYCY Y CEAMUYHOM pa3no0Jby MPONUCAHU
Opoj catu ocTBapyje mpaBo Ha ckpahieHO paJHO BpeMe y3 MO TOBAE JTHEBHOT
1 HEACJHHOT 0IMODA.

Kaxo panna Henesba, O IpaBHILy TPaje MeT PaJHUX J1aHa, THEBHO
pajHO BpeMe 3arocieHor ca ckpaheHuM paJHUM BpPEMEHOM MOIJIO Ou ce
U3padyHaTH Tako LITO OU ce CeIMUYHO PAJHO BpeMe MOAEIHIIO Ca [IeT palHuX
nana. OBakBa IpUMEHA Y 3[PaBCTBEHUM YCTaHOBAaMa KOj€ MPYKajy XUTHY
MeIUIMHCKY nmomMoh Ou M3a3Baiia Ae3opraHu3anujy pajga u OJokupana pan
3npaBcTBeHOr cuctema. Mmajyhu y Buny HenoBoJbaH Opoj 34paBCTBEHUX
paznHuKa He Ou O6uino Moryhe yBoheme CMEHCKOr paja ca cMeHama Koje Ou
Tpajajie Mame 0f 0CaM YacoBa JIHEBHO, a M KaJia 01 OMJIO 10BOJBHO paJHUKA
MOCTaBJba CE MUTaba KaKo OM TaKBa M3MEHJFMBOCT CMEHA YTHIIAJIA HA FBUXOBO
ncuxopusndko crame? la 1 Ou TakBa M3MEHJBUBOCT M3a3Balia Behu cTpec
u Behy omacHOCT 1o HapyImIaBama 34paBjbe O paja y cMeHama ox 1o 12
yacoBa? Y paBamy OArOBOpa Ha OBa NUTama MOpPA yUECTBOBATH U CIIyk0a
MenuuuHe paaa. [Ipunnkom u3paje nporeHe pu3uKa HAPOUUTY NaKby Tpebda
00paTuTH Ha CTPYKTYpY CKpalieHOT paJHOT BpeMeHa U capikaj mociaoa®.

Ca acrniekTa pomuca o pajay M npomnuca o 3ApaBCTBEHO] 3aLITUTH
KOjU Cy TPEHYTHO Ha CHa3W IPEKOBPEMEHH pajl 3APaBCTBEHUX PaJHUKA
j€ 03BOJBbEH, 1O MpaBUIy Kao M3y3€Tak, a y Mmpakcu ce oxomahmo kao
MPAaBUJIO U3 TPU Pa3jiora: HeJOBOJbAH OpOj 3aMOCICHHUX, JKeJba 3aIl0CICHUX
Jia IeXKypajy jep uMajy mpaBo Ha yBehaHy MiaTy 3a AeKYpPCTBO U HEIOCTOjarbe
030uJpHE aHaIM3e opranu3anyje paga. Kao u caku usyserak u oBaj Tpeda
PECTPUKTHUBHO TYMAaYUTH U IPUMEHHBATH I'a CAMO KaJla Cy UCLPIJbEHE CBE
MoryhHocTH opranuzauuje pazna xoja he na omoryhm nmpaso 3amociieHoM
Ha ckpahieHO paJHO BpeMe y NyHOM KamauuTeTy. Y CYNpOTHOM IPaBo Ha
ckpaheHo paJHO BpeMe y 3paBCTBEHUM ycTaHoBaMa he octaTu camo ¢popma
0e3 cymrune. Ha taj HaunH ckpaheHO panHO BpeMe Kao0 HHCTUTYT pajHOT
npaBa he OuTn oOeCMUIIIBEH, a ca pa3BOjeM TEXHUKE M TEXHOJIOTHjE U
HeroTpebaH Kao IITO MOKa3yje U UCKYCTBO 3eMalba EBporicke YHuje.

CkpahuBame Ay’KHHE paJHOI BpEMEHA MPEACTaBIba MEXaHU3aM 32
yHanpehuBame yciaoBa KUBOTa U paja 3aloCciIeHUX, Kao U Moryhu HauuH

82 3akonomaBan y PemyOmmum XpBarckoj 3aXTeBa Aa ce€ TOCIOBH ca CKpaheHHM pagHuM
BpeMEHOM 00aBJbajy 0ap 2/3 pagHOr BpeMeHa, alyl je Ty HeJOPEYEeH /1a JIM je TO Ha THEBHOM
WM ceAMUYHOM HHUBOY. CMarpamo Ja OM TakBO peliermhe OWIo aJeKBaTHO M 3a Haile
3paBCTBEHE YCTaHOBE.
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npuiarohaBama pagHOr BpeMeHa norpedama mocjaofaBala U 3aoCciICHUX.
To oTrBapa MoryhHocrt 3a 60Jbe yckiahuBame npodhecHOHAIHUX U TPUBATHUX
o0aBe3a 3aMoCIeHUX, [ITO Y KOHAYHOM JIONPUHOCH Oe30eaHujeM pary™.
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PhD Student, Faculty of Law, University od Kragujevac

Specificity od the part-time work in Healtcare Institutions

Summary

Preserving the health of working-age population has been a matter
of vital importance in every society throughout history, as only a healthy
and able-bodied population can contribute to economic progress. Inhe-
rent limitations of human physical and mental abilities mean that a longer
workday inevitably leads to decreased concentration and employee fatigue
while increasing the likelihood of work-related errors, the matters of utmost
importance in a healthcare setting. The standard working time limit is forty
hours per week. Pursuant to EU Directive 2003/88/EC concerning certain
aspects of the organisation of working time, the average weekly working time
with overtime is limited to 48 hours per week. The standard working time
limit is insufficient in cases where working conditions may exert immediate
adverse effect on employee health. The protection of employee health corre-
lates directly with the length of working hours. In Serbia, working hours
may be reduced as much as ten hours per week in high-risk workplaces. The
part-time work is defined by a professional analysis, and does not affect the
employee rights and responsibilities. In the context of protections offered by
part-time work, the relationship between part-time, overtime, duty and on-
call work is particularly important. This role of part-time work also implies
a prohibition of overtime in these positions, as found in Serbian legislation
— with the only exception being the healthcare sector. The rights to life and
health and the employment rights, the interests of employees and the rights
of citizens to timely medical care all in conflict on the issue of duty work in
healthcare facilities. With the current Healthcare Act, the Serbian lawmaker
has derogated from the rule of thumb that part-time positions cannot be su-
bject to overtime. Healthcare professionals may be assigned overtime when
the provision of healthcare services cannot be arranged in any other way. In
Serbia, the average weekly working time for healthcare professionals, inclu-
ding overtime and/or duty and on-call shifts, cannot exceed 48 hours per week
within a four-month period. When regulating working hours of healthcare
professionals, the lawmaker’s starting point were occupational safety and
health measures, however the interests of healthcare beneficiaries were also
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taken into account. In this case, the beneficiaries are among the stakeholders
who immediately benefit from the part-time work provisions for healthcare
professionals, as these ensure higher quality of healthcare services. It would
be not only illegal to apply the part-time work provisions without a previous
risk assessment, but also harmful from the aspects of economy and possible
reduction in quality of healthcare. Doing so would decrease the number of
healthcare services provided and increase the waiting time. In Serbia, part-
time working hours are applicable to all healthcare professionals occupying
positions identified as high-risk jobs. The provisions of the Serbian law on
full-time, on-call, duty and average working hours are compliant with the
decisions of Directive 2003/88/EC, while the provisions of autonomous right
to part-time work provide employees with even broader rights than those
found in the European Union.

Keywords: working hours; part-time work; special working conditions;
higher-risk jobs, healthcare facilities.
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»wO SISTEMU DISCIPLINSKE ODGOVORNOSTI
DRZAVNIH SLUZBENIKA U REPUBLICI HRVATSKOJ,
S KOMPARATIVNIM PRIKAZOM RELEVANTNIH
ODREDBI ZAKONA O RADU (ZASTITA PRAVA IZ
RADNOG ODNOSA) — SLICNOSTI I RAZLIKE*“

Apstrakt: Autor iznosi prikaz uredenja materije disciplinske odgovor-
nosti drzavnih sluzbenika u Republici Hrvatskoj, uz usporednu analizu
analognih instituta gradanskog odnosno radnog (ugovornog) prava.
Namjera je bila ukazati na slicnosti i razlike kod sluzbenickih i radnih/
ugovornih odnosa s tim u vezi, uz iznoSenje odredenih statistickih
podataka te uz naznaku mogucih trendova u buducnosti.

Kljucéne reci: Disciplinska odgovoronost, drzavni sluzbenik, ugovorno
pravo.

1. Uvodne napomene

Disciplinska odgovornost i pitanja s tim u vezi su svakako znacajan se-
gment ukupnosti uredenja sluzbenickih odnosa u pojedinom pravnom poretku.
Stoga je ta problematika u pravilu detaljno i pazljivo razradena u referentnim
propisima, relativno Cesto je predmet rasprave strucne i opée javnosti, §to je
i razumljivo, uzimajuéi u obzir da moguca disciplinska odgovornost moze
odlu¢no utjecati na karijerni put sluzbenika, dok se s druge strane percepcija
javnosti, koja je Cesto kriticna prema organima drzavne uprave, u bitnom
formira upravo vezano za saznanja o sluc¢ajevima disciplinske odgovornosti
sluzbenika, odnosno manjku tj. nepostojanju takvih postupaka kao i manjku
izricanja tezih sankcija.

" e-mail: domagoj.frantic@oszg.pravosudje.hr7
Pao npummen: 25.08.2020.
Pao npuxsahen: 17.09.2020.
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Za razliku od sluzbenickih odnosa koji su javnopravne i upravne pri-
rode, radni odnosi su u ve¢ini modernih pravnih poredaka ugovorne odnosno
privatno pravne prirode, tj. predstavljaju sui generis inacicu op¢ih obvezno-
pravnih odnosa. U tom su smislu i situacije vezane za eventualan prestanak
ugovora o radu voljom samo jedne od strana tj. zbog nezadovoljstva ispunja-
vanjem obveza druge strane uredene na taj nacin.

Medutim, neovisno od spomenutih razlika, za ukazati je da se i u slu-
¢aju drzavne sluzbe kao i u slucaju obavljanja poslova temeljem ugovora o
radu moze govoriti o radu pojedinca kao nac¢inu zadovoljenja nuznih Zivotnih
potreba, prvenstveno vezanih za primanje place, ispunjenje profesionalnih
ambicija i slicno, na koji nacin onda postaje zanimljivo usporediti institute
vezane za disciplinsku odgovornost sluzbenika te institute vezane za otkazi-
vanje ugovora o radu, kod ugovornih radnih odnosa.

2. Generalne napomene o drZavnim sluZzbenicima
i disciplinskoj odgovornosti

Drzavni sluzbenici su, nacelno receno, osobe koje u drzavnim tijelima
kao redovito zanimanje obavljaju poslove iz djelokruga tih tijela utvrdene
Ustavom, zakonom ili drugim propisima donesenim na temelju Ustava i
zakona, ali i osobe koje u drzavnim tijelima obavljaju informaticke poslove,
opc¢ei administrativne poslove, planske, materijalno-tehnicke i racunovod-
stvene poslove te slicne poslove. O disciplinskoj odgovornosti govori se
kad se drzavni sluzbenici u obavljanju sluzbene duznosti ne drze zakona i
svih propisa donesenih temeljem zakona, dakle kad ne ispunjavaju zakonom
i propisom odredene duznosti, $to ih dovodi u situaciju da disciplinski od-
govaraju za povrede sluzbene duznosti. Disciplinska odgovornost drzavnih
sluzbenika u Republici Hrvatskoj uredena je prvenstveno Zakonom o drzav-
nim sluzbenicima'odnosno zakonima na koje se taj Zakon poziva, i o ¢emu
¢e biti detaljnije rije¢i u nastavku.

Pitanja vezana za odgovornost sluzbenika zbog povreda sluzbene duz-
nosti u Republici Hrvatskoj obradena su u 10. Dijelu Zakona o drzavnim
sluzbenicima (ODGOVORNOST ZA POVREDE SLUZBENE DUZNOSTI),
gdje je propisano (Clanak 96.) da drzavni sluzbenici, kako je ve¢ re¢eno, od-
govaraju za povredu sluzbene duznosti ako povjerene poslove ne obavljaju
savjesno, stru¢no i u predvidenim rokovima, ako se ne pridrzavaju Ustava,
zakona i drugih propisa ili pravila o ponasanju za vrijeme sluzbe ili u vezi sa
sluzbom. Pritom je propisano i da krivicna odgovornost ne iskljuc¢uje odgo-
vornost za povredu sluzbene duznosti, ako djelo koje je predmet krivicnog
1 NN, 49/12idr
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postupka ujedno predstavlja i povredu sluzbene duznosti, te da oslobodenje
od krivicne odgovornosti ne pretpostavlja oslobadanje od odgovornosti za
povredu sluzbene duznosti ako je izvrSeno djelo propisano kao povreda sluz-
bene duznosti.

Sto se tiGe vrsta povreda sluzbene duznosti, propisano je (Clanak 97.)
da povrede sluzbene duznosti mogu biti lake i teske. Teske povrede sluzbene
duznosti propisuju se zakonom, a lake povrede zakonom, uredbom Vlade i
pravilnikom o unutarnjem redu.

Lake povrede sluzbene duznosti propisane zakonom (¢lanak 98.) su
Cesto zakaSnjavanje na posao ili raniji odlazak s posla, neopravdano zakas-
njenje na posao preko sat vremena dnevno, ucestalo prekoracenje vremena
propisanog za odmor (stanku) ili koriStenje prava na odmor (stanku) izvan
propisanog vremena bez opravdanog razloga, napustanje radnih prostorija
tijekom radnog vremena bez odobrenja nadredenog sluzbenika, neuredno
cuvanje spisa, podataka ili druge povjerene dokumentacije, neopravdan izo-
stanak s posla jedan dan, neobavjes¢ivanje nadredenog sluzbenika o sprije-
¢enosti dolaska na posao u roku 24 sata bez opravdanih razloga, ponasanje
drzavnog sluzbenika protivno Etickom kodeksu drzavnih sluzbenika, koje ne
nanosi Stetu ugledu sluzbe, neizvrSenje ili neopravdano izvrsSenje sluzbene
zadace bez opravdanog razloga te nesavjesno ili nemarno izvrsenje sluzbene
zadace ili izvrSenje sluzbene zadace protivno pravilima struke, s tim da je,
a kako je ve¢ receno, predvidena i mogucnost postojanja (t. 11.) drugih lakih
povreda sluzbene duznosti koje su propisane zakonom, uredbom Vlade ili
pravilnikom celnika tijela.

Teske povrede sluzbene duznosti (Clanak 99.) su neizvriavanje, ne-
savjesno, nepravodobno ili nemarno izvrSavanje sluzbenih obveza, neza-
koniti rad ili propustanje poduzimanja mjera ili radnji na koje je sluzbenik
ovlasten radi sprjeavanja nezakonitosti, davanje neto¢nih podataka kojima
se utjee na donoSenje odluka nadleznih tijela ili time nastaju druge Stetne
posljedice, zlouporaba polozaja ili prekoracenje ovlasti u sluzbi, odbijanje
izvrSenja naloga, ako za to ne postoje opravdani razlozi, neovlastena posluga
ili neodgovorno koristenje sredstava povjerenih za rad ili u vezi s radom,
odavanje sluzbene ili druge tajne u vezi s obavljanjem drzavne sluzbe, zlo-
uporaba obveze drzavnog sluzbenika na prijavljivanje opravdane sumnje na
korupciju, povreda prava na zastitu anonimnosti drzavnog sluzbenika koji
prijavi opravdanu sumnju na korupciju, ograni¢avanje ili uskracivanje prava
utvrdenih Zakonom sluzbeniku koji odgovornim osobama ili nadleznim tije-
lima prijavi sumnju na korupciju ili zlostavljanje tog sluzbenika, obavljanje
djelatnosti koja je u suprotnosti s poslovima radnog mjesta ili bez prethodnog
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odobrenja celnika tijela, uporaba krivotvorene isprave u cilju ostvarivanja
prava u sluzbi, ponaSanje suprotno Etickom kodeksu drzavnih sluzbenika,
koje nanosi Stetu ugledu sluzbe, kao i neopravdan izostanak s posla od dva
do cetiri dana uzastopno, tri puta izreCena kazna za lake povrede sluzbene
duznosti pocinjene u razdoblju od dvije godine, kao i otudenje te oStecenje
ili unistenje imovine drzavnog tijela hotimicno ili krajnjom nepaznjom te
dolazak na posao pod utjecajem alkohola, droga ili drugih sredstava ovisnosti
ili dovodenje pod utjecaj alkohola, droga ili drugih sredstava ovisnosti za
vrijeme radnog vremena ili odbijanje testiranja na alkohol ili droge, s tim da
je (t. 18.) takoder predvidena i mogucnost postojanja drugih teskih povreda
sluzbene duznosti koje su propisane drugim zakonom.

3. Karakteristike disciplinskog postupka u Republici Hrvatskoj

Disciplinska odgovornost i njezino uredenje u drugim zemljama po-
kazuje razlike u pristupu uredenju disciplinske odgovornosti drzavnih sluz-
benika’, no zajednickoim jeda putem disciplinskog postupka nastoje pota-
knutidrzavne sluzbenike na odgovoran rad u sluzbi u kojoj obavljaju svoje
sluzbene duznosti da bi se steklo povjerenje unjihov rad, a i rad cjelokupne
drzavne uprave. Povrede sluzbene duznosti drzavnih sluzbenika u obavljanju
drzavne sluzbe krSenja su odnosno povrede nekogod prava ili duznosti iz
sluzbenickog odnosa, tj. njima senarusavaju posebne duznosti i ovlasti koje
imaju drzavnisluzbenici kao nositelji sluzbenih ovlasti u drzavi.

Kako je ve¢ receno, u Republici Hrvatskojsu povrede sluzbene duznosti
drzavnih sluzbenikai disciplinske sankcije za povrede uredene Zakonom o
drzavnim sluzbenicima, koji bi u tom smislu imao karakter i znacaj lexspe-
cialisa, a mogu biti uredene i nekim drugim posebnimzakonima (primjerice
Zakonom o sudovima, Zakonom opoliciji, i dr.).

Prema citiranom Zakonu temeljna je obvezadrzavnih sluzbenika da se
u obavljanju sluzbene duznostidrze zakona i svih propisa donesenih temeljem
zakona,dok u protivnom svako neispunjavanje zakonom i propisomodredenih
duznosti dovodi ih u situaciju moguce disciplinskeodgovornosti zbog povrede
sluzbene duznosti.

U teoriji se pojam odgovornosti uglavnom koristi u smislu snosenja
posljedica za svoje postupke (¢injenja kao i nec¢injenja)’, dakle kod disciplinske
odgovornosti drzavnog sluzbenika radilo bi se o tome da drzavni sluzbenik
odgovara za svoje postupke i propuste, sve vezano za obavljanje drzavne

2 Vise o komparativnom pregledu nacina uredenja disciplinske odgovornosti, vidjeti
‘Disciplinska odgovornost drzavnihs luzbenika’, Anica Drmi¢, 1JU, 2011.
3 Prema ‘Disciplinska odgovornost drzavnih sluzbenika’, AnicaDrmi¢, 1JU, 2011.
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sluzbe, kod ¢ega su moguce povrede razvrstane medu lakse i teze, kako je
naprijed ve¢ izneseno.

Tijela za vodenje postupka takoder su Zakonom propisana (Clanak
100.) te je tako navedeno da o lakim povredama sluzbene duznosti odlucuje
celnik tijela, ako posebnim zakonom za sluzbenike pojedinih drzavnih tijela
nije drukcije odredeno. O teSkim povredama sluzbene duznosti u prvom
stupnju odlucuje sluzbenicki sud, a u drugom stupnju visi sluzbenicki sud,
ako posebnim zakonom za sluzbenike pojedinih drzavnih tijela nije drukcije
odredeno. Sluzbenicki sud kao 1 visi sluzbenicki sud ustrojava Vlada.

Sluzbenicki sud je objedinjen za podrucje cijele Republike Hrvatske,
sa sjediStem u Zagrebu*, te ima predsjednika i najmanje deset ¢lanova, koji
se imenuju iz reda diplomiranih pravnika, odnosno osoba koje su zavrsile
sveu¢ilisni diplomski studij prava (Clanak 101.), dok Visi sluzbeni¢ki sud ima
predsjednika i najmanje deset clanova koji se imenuju iz reda diplomiranih
pravnika, odnosno osoba koje su zavrsile sveucili$ni diplomski studij prava.
Predsjednik i najmanje dva ¢lana imenuju se iz reda profesionalnih sudaca.
Sluzbenicki sud i visi sluzbenicki sud odlucuju u vijecu od tri ¢lana koje
imenuje predsjednik za svaki pojedini slucaj. Vije¢u Viseg sluzbenickog suda
uvijek predsjeda ¢lan imenovan iz reda sudaca.

Odlukom kojom se formira sluzbenicki sud utvrdeno je i tijelo drzavne
uprave koje ¢e za potrebe sluzbenickog suda obavljati uredske i druge po-
slove, i radi se o sredi$njem tijelu drzavne uprave nadleznom za sluzbenicke
odnose (resorno ministarstvo), koje obavlja uredske te druge poslove i za visi
sluzbenicki sud obavlja.

Na postupak zbog povrede sluzbene duznosti primjenjuju se odred-
be zakona kojim se ureduje op¢i upravni postupak, ako ovim ili posebnim
zakonom nije drukéije odredeno (Clanak 102.), sam postupak zbog povrede
sluzbene duznosti je hitan, te se ne placaju se pristojbe. Postupak zbog povre-
de sluzbene duznosti je javan, s tim da se odlukom tijela koje vodi postupak
moze iznimno iskljuciti javnost, ako to zahtijeva potreba cuvanja sluzbene
ili druge zakonom propisane tajne ili drugih opravdanih razloga.

Drzavni sluzbenik u postupku zbog povrede sluzbene duznosti ima
pravo na branitelja, koji u tom postupku ima polozaj opunomocenika. Tijelo
koje vodi postupak zbog povrede sluzbene duznosti duzno je, na zahtjev
sluzbenika protiv kojeg se vodi postupak, omoguciti sudjelovanje sindikata

¢iji je ¢lan, koji u tom postupku ima polozaj izjednacen s polozajem branitelja.

4 Prema ranijoj organizaciji shemi, uz zagrebacki, djelovali su i (prvostupanjski) sluzbenicki
sudovi u Osijeku, Rijeci i Splitu
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Postupak zbog lake povrede sluzbene duznosti pokrece zakljuc¢kom
celnik tijela, na vlastiti poticaj ili na pisani prijedlog nadredenog sluzbenika,
dok postupak zbog teske povrede sluzbene duznosti pokrece celnik tijela ili
osoba koju on za to ovlasti, danom predaje zahtjeva za pokretanje postupka
nadleznom sluzbeni¢kom sudu. (Clanak 104.), s tim da je odredbom ¢lanka
105. poblize odreden sadrzaj zahtjeva za pokretanje postupka zbog teske
povrede sluzbene duznosti sadrzi. Osigurana je i dvostranost tj. kontradiktor-
nost postupka (osobito ¢l. 107), s tim da postoji i mogucnost sankcioniranja
sluzbenika i nakon prestanka drzavne sluzbe (Clanak 107.a).

U postupku zbog povrede sluzbene duznosti o odgovornosti sluzbenika
odlucuje se rjesenjem, a o pitanjima postupka zaklju¢kom (Clanak 108.), dok
se protiv odluke ¢elnika tijela u postupku zbog lake povrede sluzbene duznosti
moze podnijeti zalba nadleznom sluzbeni¢kom sudu u roku od 15 dana od
dana dostave odluke. Protiv odluke sluzbeni¢kog suda u postupku zbog teske
povrede sluzbene duznosti moze se podnijeti zalba Visem sluzbenickom sudu
u roku od 15 dana od dana dostave odluke.

Protiv drugostupanjske odluke u postupku zbog povrede sluzbene duz-
nosti moze se pokrenuti upravni spor.

Propisano je i postojanje zastare, i to kako pokretanja tako i vodenja
postupka (Clanak 109.), s tim da je propisana i moguénost nastanka tzv. ap-
solutne zastare vodenja postupka, koja nastupa protekom dvostruko vremena
koliko je prema zakonu propisana zastara vodenja postupka zbog povrede
sluzbene duznosti.

Vrste kazni® propisane su odredbom ¢lanka 110., te se tako za lake
povrede sluzbene duznosti mogu izrec¢i kazne usmene ili pisane opomene,
sa ili bez upisa u osobni ocevidnik drzavnog sluzbenika,nov€ana kazna u
visini do 10% place sluzbenika isplacene u mjesecu kad je kazna izrecena.
Za teske povrede sluzbene duznosti mogu se izre¢i novéane kazne, zatim ka-
zna premjestaja na drugo radno mjesto nize slozenosti poslova istog stupnja
obrazovanja, a moguca je i kazna prestanka drzavne sluzbe, s tim da vise
ne postoji kazna uvjetnog prestanka drzavne sluzbe, kod Cega se drzavni
sluzbenik kojem je utvrdena odgovornost za teSku povredu sluzbene duzno-
sti ne moze promicati i napredovati u sluzbi u roku od dvije godine od dana
izvrSnosti rjesenja o odgovornosti.

Onom drzavnom sluzbeniku koji u roku od godine dana od izvrSnosti
rjesenja o utvrdivanju odgovornosti za tesku povredu sluzbene duznosti pocini
novu teSku povredu sluzbene duznosti, prestaje drzavna sluzba po sili zakona

5 Vise o vrstama i prirodi sankcija, vidjeti ‘Disciplinske kazne za drzavne sluzbenike’,
Damir Juras, Zbornik PFS, 2013.
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danom izvrsnosti rjeSenja kojim je utvrdena odgovornost sluzbenika za novu
tesku povredu sluzbene duznosti. Zakljucno, propisano je i da se drzavnom
sluzbeniku obvezno izrice kazna prestanka drzavne sluzbe ako bude proglasen
odgovornim za tesku povredu sluzbene duznosti koja ima obiljezja korupcije®.

U 5-tom Odjeljku propisano je i udaljenje iz sluzbe, kod ¢ega zalba ne
odgada izvrsenje rjesenja (Clanak 113. st. 2.).

4. Opéenito o ugovornom karakteru radnog odnosa, na¢inima
prestanka ugovora o radu, te sudskoj zastiti prava

Vazec¢im Zakonom o radu u Republici Hrvatskoj’, koji se temelji na
ugovornoj koncepciji radnog odnosa, propisani su izmedu ostalog i nacini
prestanka ugovora o radu, te je tako jedan od nacina prestanka i otkaz ugovora
o radu, s tim da i poslodavac i radnik mogu otkazati ugovor o radu.

Otkaz (onda kada otkazuje poslodavac) moze biti redoviti (Clanak
115.), kod cega poslodavac mora dokazati postojanje opravdanog razloga,
i to u slucajevima prestanka potrebe za obavljanjem odredenog posla zbog
gospodarskih, tehnoloskih ili organizacijskih razloga (poslovno uvjetovani
otkaz), zatim ako radnik nije u moguénosti uredno izvrSavati svoje obveze iz
radnog odnosa zbog odredenih trajnih osobina ili sposobnosti (osobno uvje-
tovani otkaz) te ako radnik kr$i obveze iz radnog odnosa (otkaz uvjetovan
skrivljenim ponasanjem radnika), kao i ako radnik nije zadovoljio na probnom
radu (otkaz zbog nezadovoljavanja na probnom radu).

Izvanredni otkaz ugovora o radu propisan je odredbom clanka 116. te
je navedeno da poslodavac i radnik imaju opravdani razlog za otkaz ugovora
o radu (sklopljenog na neodredeno ili odredeno vrijeme), bez obveze postiva-
nja propisanog ili ugovorenog otkaznoga roka (izvanredni otkaz), ako zbog
osobito teske povrede obveze iz radnog odnosa ili neke druge osobito vazne
¢injenice, uz uvazavanje svih okolnosti 1 interesa obiju ugovornih stranaka,
nastavak radnog odnosa nije mogu¢, s da se ugovor o radu moze izvanredno
otkazati samo u roku od petnaest dana od dana saznanja za ¢injenicu na kojoj
se izvanredni otkaz temelji.

Neopravdani razlozi za otkaz su privremena nenazo¢nost na radu zbog
bolesti ili ozljede, kao niti podnosenje zalbe ili tuzbe, odnosno sudjelovanje u
postupku protiv poslodavca zbog povrede zakona, drugog propisa, kolektivnog
ugovora ili pravilnika o radu, odnosno obra¢anje radnika nadleznim tijelima

6 Izmijenjeno odredbom c¢lanka 54. Zakona o izmjenama i dopunama Zakona o drzavnim
sluzbenicima (»NN«, br. 49/11.), koji je stupio na snagu 7. svibnja 2011., u svrhu jacanja
borbe protiv korupcije

7 NN, 93/14, 1 dr.
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drzavne vlasti, ne predstavlja opravdani razlog za otkaz ugovora o radu. Tako-
der, obracanje radnika zbog opravdane sumnje na korupciju ili u dobroj vjeri
podnosenje prijave o toj sumnji odgovornim osobama ili nadleznim tijelima
drzavne vlasti, ne predstavlja opravdani razlog za otkaz ugovora o radu.

Otkaz mora biti u pisanom obliku, te mora biti dostavljen osobi kojoj se
otkazuje. Zakonom o radu propisan je i postupak ostvarivanja prava i obveza
iz radnog odnosa (Clanak 131. i dalje), $to uklju¢uje i sudsku nadleznost, s
tim da postoje 1 posebne odredbe vezane za zastitu dostojanstva radnika
(Clanak 134. i dalje).

Zaklju¢no, za napomenuti je i da postoji mogucénost provodenja arbitra-
7e i mirenja (Clanak 136.), kod &ega se kolektivnim ugovorom moze urediti
sastav, postupak i druga pitanja vazna za rad arbitraZe, odnosno mirenja.

5. Disciplinska odgovornost i prestanak /otkaz/
ugovora o radu— komparativni pogled

Kako je vidljivo iz naprijed navedenog, nije moguce s uspjehom do
kraja usporediti institute sluzbenickog i radnog prava, uslijed razli¢ite prav-
ne prirode tih odnosa. Ono $to se moze smatrati zajednickim je zakonom
uredeno ovlastenje tj. mogucnost reakcije odnosno postupanja u slucaju da
se uocCi nezakonito i neprofesionalno postupanje odnosno povreda obveza iz
ugovora o radu.

Takoder, proizlazi da su u oba slucaja postupci propisani referentnim
zakonima, pri cemu disciplinski postupak pokrece celnik tijela, kod cega u
odnosu na lake povrede i sam donosi odluku, dok u slucaju tezih povreda
postupak (temeljem zahtjeva) provodi i odluku donosi zasebno tijelo tj. sluz-
benicki sud, odnosno povodom zalbe visi sluzbeni¢ki sud.

Dakle, proizlazilo bi da je sluzbenik pasivna strana u postupku, dok
u smislu odredbi Zakona o radu, nakon inicijalnog postupanja poslodavca
(npr. otkaza) radnik postaje aktivna strana, tj. pravnu zastitu ostvaruje putem
pokretanja parni¢nog postupka pred nadleznim sudom u svojstvu tuzitelja
(poslodavac je tuzenik), uz primjenu odredbi Zakona o parni¢nom postupku®,
osobito onih odredbi koje se odnose na specificnosti postupka iz radnih odnosa
(Glava XXVIL). Postupak se vodi pred redovnim sudovima, uz osiguranje
trostupanjske zastite (kada se radi o parnici radi pobijanja otkaza te utvrdenja
postojanja ugovora o radu)’, kod ¢ega je sudenje u prvom stupnju monokratsko,

8 NN, 53/91idr
9 Vise o organizaciji radnopravnog sudovanja u Republici Hrvatskoj, vidjeti ‘Sudska zastita
prava iz radnih odnosa u Republici Hrvatskoj’, Domagoj Frnti¢, RSP, 2017.
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a u visim stupnjevima sud donosi odluku u kolegijalnom sastavu'®. U oba
slu¢aja omoguceno je zastupanje po odvjetnicima, kao i od stane pravnika
iz sindikata, ¢ije su ovlasti u bitnome podudarne s odvjetnickim'. Kod dis-
ciplinskih postupaka zajamcena je i (upravno) sudska kontrola, pokretanjem
upravnog spora'?.

Nadalje, Zakon o radu ne poznaje institut udaljenja tj. suspenzije, koji
je i dalje prisutan u sluzbeni¢kom pravu. U slucaju redovitog otkaza radnik
ima pravo na otkazni rok, kod izvanrednog otkaznog roka nema, postoji
mogucénost zadrzavanja na radu u slucajevima protivljenja otkazu od strane
radnickog vijeca, na Sto poslodavac opet ima pravo reagirati udaljenjem rad-
nika, sve u smislu odredbi ¢l. 150. Zakona o radu, osobito st. 9 -11.. Zakon
o radu ne poznaje niti institut zastare pokretanja ili vodenja postupka, no
poznaje institut prekluzije vezano za izvanredno otkazivanje, kao i vezano
za pokretanje postupka.

Zakljucno, za navesti je da je vjerojatno jedna od uocljivijih razlika
okolnost da u sluzbenickom pravu i dalje prevladava nacelo nula poena sine
lege, tj. povrede su unaprijed propisane i klasificirane, i nema sankcioniranja
sluzbenika za povrede koje ve¢ ranije nisu izrijekom ustanovljene. U rad-
nom pravu to nije sluc¢aj, mada nije iskljuc¢eno npr. kroz navodenje popisa tj.
kataloga povreda u autonomnim izvorima, no sam Zakon o radu ne sadrzi
popis povreda ve¢ prepusta akterima ugovornog odnosa da sami definiraju
pravne standarde navedene u zakonu, npr. §to bi u svakom konkretnom slu-
¢aju predstavljalo osobito tesku povredu iz radnog odnosa zbog koje se moze
dobiti izvanredni otkaz, Sto predstavlja npr. skrivljeno ponaSanje radnika,
ili nesposobnost da obavlja pojedine poslove i radne zadatke, u vezi ¢ega se
tijekom vremena®razvila i bogata sudska praksa.

6. Zaklju¢ne napomene

a) ZateCeno stanje
Mada dakle nije moguce do kraja usporediti institute sluzbenicko i
radnog prava, s obzirom na koncepcijske razlike sluzbenickih i radnih odnosa,

10 Clanovi sluzbenickog suda su, uz drzavne sluzbenike, i profesionalni suci, s tim da u
drugom stupnju profesionalni sudac mora biti i predsjedavajuci u vijecu trojice

11 Vise o ovlastima punomo¢nika koji nisu odvjetnici, vidjeti Zakon o parni¢nom postupku,
osobito Glava VL.

12 Sto nije prisutno u svim pravnim porecima, kako potvrduje i praksa ESLJP (ECHR); vise
u ‘Zastita prava iz radnih odnosa pred ESLJP’, Domagoj Frnti¢, RSP, 2018.

13 Ugovorna koncepcija radnog odnosa prisutna je u Republici Hrvatskoj od 1996., kada je
na snagu stupio prvotni Zakon o radu (NN, 38/95)
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za istaknuti je da i sluzbenici kao 1 osobe koje su zaposlene temeljem ugovora
o radu (radnici, po terminologiji Zakona o radu) kroz obavljanje sluzbenickih
duznosti odnosno ispunjavanje radnih zadataka u naravi osiguravaju izvor
prihoda, ostvaruju profesionalne prioritete i sl., te disciplinski postupci od-
nosno npr. otkazivanje ugovora o radu (u takvim sluc¢ajevima radilo bi se u
jednostranoj izjavi volje jedne od stranaka) mogu znacajno utjecati na pravnu
poziciju pojedinca, sve do gubitka zaposlenja, pa nije nezanimljivo vidjeti da
li je njihova pozicija s tim u vezi bar priblizno podudarna, uzimajuéi u obzir
i da se moze raditi o osobama s podjednakim kvalifikacijama i iskustvom,
kod cega je jedna zaposlena unutar drzavne sluzbe, a druga izvan iste, npr.
u privatnom sektoru.

U tom smislu za istaknuti je da je postupanje u smislu Zakona o radu
bitno jednostavnije, ne primjenjuje se pravilo nula poena, ne postoji institut
suspenzije kao niti zastare, dok je upravo otkaz ugovora o radu onaj najcesci
institut koji se koristi kada jedna od ugovornih strana (u pravilu poslodavac)
smatra da je doslo do krSenja ugovornih obveza krivnjom druge strane.

Nasuprot tome, u sluzbenickom pravu je prestanak drzavne sluzbe
samo jedna od veceg broja sankcija, i to ona krajnja, relativno rijetko izricana.
Tako je npr. iz dostupnih podataka'®, a koji se odnose na (ranije postojece)
sluzbenicke sudove u Zagrebu, Rijeci, Osijeku i Splitu, vidljivo da je od
2001. Do posljednjeg tromjesjecja 2014. Ukupno vodeno 1.115 postupaka
protiv sluzbenika zbog teske povrede sluzbene duznosti, kod ¢ega je sankci-
ja prestanka sluzbene duznosti izre¢ena za (svega) 57 sluzbenika, kako je 1
vidljivo iz detaljnijeg tabli¢nog pregleda po pojedinim sudovima, prilozenog
u daljnjem dijelu teksta:

Sluzbenicki sud u Zagrebu

(od 2001. do 2014.)

- 634 postupka zbog teske povrede sluzbene duznosti

- 34 sluzbenika kaznjena prestankom drzavne sluzbe

Sluzbenickisud u Splitu

(od 2002. do 2014.)

- 196 postupaka zbog teske povrede sluzbene duznosti

- 1 sluzbenik kaznjen prestankom drzavne sluzbe

Sluzbenicki sud u Osijeku

(od 2001. do 2014.)

- 170 postupaka zbog teske povrede sluzbene duznosti

- 15 sluzbenika kaznjeno prestankom drzavne sluzbe

14 Objavljeno u Jutarnjem listu /dnevne novine/, Zagreb, 25.10.14., prema podacima
resornog Ministarstva
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Sluzbenicki sud u Rijeci

(0d 2000. do 2014.)

- 115 postupaka zbog teske povrede sluzbene duznosti
- 7 sluzbenika kaznjena prestankom drzavne sluzbe.

Takoder, iz podataka(tada postojec¢eg) Sluzbenickog suda u Zagrebu
iz 2018.5 vidljivo je da te godine, tokom deset mjeseci te godine jo$ nije bilo
zabiljezeno izricanje kazne prestanka drzavne sluzbe, dok je u posljednje
dvije godine zabiljezeno ukupno Sest takvih slucajeva.

Zakljucno, ukupnoj prevladavajucoj slici da su drzavni sluzbenici nacel-
no slabije izlozeni disciplinskom sankcioniranju, osobito najtezim sankcijama
te posebno u usporedbi s osobama koje imaju ugovore o radu, kao i uvjerenju
da je postupak neefikasan doprinosi i okolnost da je kod sluzbenickih odnosa
podnositelj zahtjeva upravno tijelo tj. poslodavac, dok je u radnim odnosima
radnik taj koji inicira sudski postupak te je aktivna strana u postupku (tuzi-
telj), dakle nacelno nezainteresiran za odugovlacenje i opstruiranje postupka.

b) Trendovi i moguce preporuke

Naprijed izneseno dakle nije postedeno kritika te je tako postojala
i (neostvarena) inicijativa da se pristupi izmjenama Zakona o drZzavnim
sluzbenicima, kojima bi se sluzbenicki sudovi ukinuli te bi se odlucivanje u
stegovnim postupcima prebacilo na ministre, odnosno posebne komisije koje
bi oni imenovali, no kakvim su se promjenama sindikati protivili, ukazujuéi
da iste vode k jacanju ... “politicke komponente odlu¢ivanja u odnosu na
profesionalnu i neovisnu poziciju odredenih tijela u sluzbeni¢kom sustavu™®.

Sadasnja situacija ukazuje da se tesko moze ocekivati ukidanje susta-
va sluzbenickih sudova, tim viSe $to je Vlada Republike Hrvatske tijekom
prosinca 2018. Imenovala nove ¢lanove tih tijela. Upitnom se moze ukazati
okolnost da je ukupan broj predmeta i dalje relativno malen, osobito pritom
broj onih u kojima je doslo do izricanja najtezih sankcija, kako je naprijed
poblize navedeno te je vidljivo iz citiranih podataka, i §to je utjecalo na odluku
da se i prvostupanjsko odludivanje objedini tj. Svede na jedan sluzbenicki
sud, §to je ve¢ spomenuto.

S druge strane, potrebno je ukazati ina odredbu ¢l. 107a. Zakona o
drzavnim sluZbenicima, koja propisuje nuznost prestanka drzavne sluzbe za
one povrede koje imaju obiljezja korupcije, i primjena koje odredbe moze biti
snazno orude u antikoruptivnim nastojanjima.

15 Objavljeno u Vecernjem listu /dnevne novine/, Zagreb, 12.11.18.
16 Citirano prema Jutarnjem listu, 25.10.2014.
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Takoder se de lege ferenda moZze razmisliti i o osnazivanju pozicije
prvostupanjskog sudskog vije¢a u postupku, npr. Direktnim pozivanjem u
zakonskom tekstu na odredbe Zakona o parnicnom postupku, koji propis
sadrzi institute bolje prilagodene kontradiktornom karakteru disciplinskog
postupka, s tim da je za ukazati da postoje¢e postupovno uredenje daje ga-
rancije prepoznate kao nuzne u sluc¢ajevima disciplinskog progona."”

Na taj nacin, a uz odgovarajucu agilnost ¢elnika tijela u provodenju
postupaka (laka povreda) odnosno kod pokretanja postupaka (teske povrede),
mogla bi se ostvariti svrha postojanja navedenih disciplinskih tijela vezano za
sankcioniranje neprihvatljivih postupaka sluzbenika, kod ¢ega su sluzbenicki
sudovi s druge strane i cuvari zakonitosti postupanja te prepreka eventualnom
arbitrarnom odluc¢ivanju pojedinih tijela.
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Domagoj Frntic,
Judge of the Municipal Labor Court in Zagreb

On the System of Disciplinary Liability of Public Servants
in the Republic of Croatia, with a Comparative overview
of the relevant Regulations of the Labor Act (Protection

of Employment Rights) - Similarities and Differences

Summary

The author gives an overview of the regulation of disciplinary liability
of Public Servants in the Republic of Croatia, with a Comparative analysis
of analogous Institutes of Civil and Labor (Contractual) Law. The intention
was to point out the similarities and differences in the Public Service and
Employment / Contractual Relations, with the presentation of certain statistic
data with an indication of possible trends in the future.
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oopoicasarba exoHomuje. Mehymum, npedyzeme mepe nozooune cy
pasnudume cexmope npugpeoe u u pasiudume Kamezopuje paoHuxa
HepagHoMepaHo, omedicagajyhu mume 6eh yepoodicen noaodicaj
nojeouHuUx Kamezopuja paouuxa. Y pady ce Cymupano npuxasyjy camo
Heke 00 MHO200pojuux nocireduya nandemuje supyca COVID 19 na
Gaexcudbunuzayujy pada, Kao u Ha nocebmne, yeposicere Kamezopuje
PAOHUKA — 3aN0CAeHe JHceHe U OMAAOUHY.

Kawyune peuu: COVID 19, mpocuwme paoa, paduu o0Hoc, pad 00
kyhe, omnaduua, 3anociene dxcewe.

1. YBoaHa pazmaTrpama

Konnenmuja ,,OunonapHor pagHor omHoca®, Koja MHoApa3yMeBa
JIBOCTPAHU MPaBHU OJHOC, U3Mel)y 3aIllOCIICHOTr U MOCIOAaBIa, PEryInucan
YTOBOPOM O pajly, Ha OCHOBY KOjer 3aIll0CJICHH 1 MOCI0AaBal UMajy oapehena
npaBa U 00aBese, Hajuenhe noxpa3yMeBa CTaTHOCT PaJHOT OJHOCA Ka0 jeIHY

* e-mail: j.misailovic@iup.rs
Pao npummen: 15.07.2020.
Pao npuxsahen: 27.08.2020.
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0l OCHOBHUX €KOHOMCKHX IpeMuca. Meh)yTum, ogpKUBOCT CTaHAAPIHOT
paaHor onHOca' Beh M3BecaH BpeMEHCKH IIEPUOJT IOBOJIH CE Y UTame. Ypeheme
PaZHUX OHOCA MPOTEKOM BpPEMEHA O[] yTULajeM II00aTHIX eKOHOMCKHUX
IpOMEHA y IJbY MOAECPHU3ALIMjE APYLITBA Y UETHHH, PE3YJITUPA IIOKYIIajeM
Ja ce ujeja cTabuITHOT paJgHOT OJIHOCA, Kao MpeBa3uleHa, MOTIyHO oA0ary.
Onpaaame og0aBamy U HOAPUBAY CTAaHIAPAHOT PAJHOT OJHOCA IIpaB/ia
ce HaMepoM Jia ce 04yBa 3anociieHocT. MehyTum, nmocnenuie HapyIiaBama
CTaOMJIHOCTH PAJHOT OJHOCA, JOBOJIE 0 TYOUTKA 3aKOHCKE U IPyTe 3alUTHTE
3ar0CICHUX, HapyllaBamka BUXOBOT )KUBOTHOT CTaHAApAa U JOCTOjaHCTBA
Kao M CIa0Jberby 3alITUTE 3/1paBba U 6e30eJHOCTH Ha pajy.

I'mobanna nannemuja u3azsana Bupycom COVID 19 koja je moroauia
yuTaBy MaHery nodetkom 2020. ronuHe, 1y00KO je HOpeMeTHIa TPKHUILTA
paja ¥ y3poKoBaJla HOBM Tajlac IpoMeHa. Behuna 3amocieHux mupom
cBeTa Ouia je npuHyheHa, 1a ycien Mepa Koje cy JpKaBe JOHOCHIIC Y LIHJbY
cripevaBama MHpeba 3apase’, paau o kyhe, 6poj paaHuX 4acoBa je HEPETKO
PeIyKOBaH, a HajTeXe MOCIEAULE CHOCUIIN Cy OHU KOjUMa Cy IOCJIOAAaBLH
OTKa3aJi YrOBOPE O Pajy y LUJbY CMamera TPOIIKOBa.*

1 Cenan Jamapesuh, ,,Ypeheme pagaor oqaoca y CpOuju y KOHTEKCTY HOBUX OKOJTHOCTH y
cBery pana’, 306opuuk IlpaBHor dakynrera YaHusepsurera y HoBom Cany, Op. 3/2015, ctp.
1053.

2 Cenapn Jamapesuh, ,,PagHu oHOC - TEHACHIM]E y TIPAKCH U PETYIATUBHU , 300pHHK pagoBa
[paBHor dakynrera y HoBom Cany, Op. 3/2013, ctp. 238 237-255.

3 Omnmre Mepe y HUJbY 3alITUTE jaBHOT 3/IpaBJba JAOHETE Y LUJbY Cy30Mjama MaHAEeMU]je
BUpYCa YKJbYUY]jy 3a0paHy Oprann3oBama joralaja kao mrTo cy ciopTcku forahaju, KOHIEPTH
win (ecTHBaiM, Kao M 3a0paHy OKymsbama. JlOIaTHO, OBE Mepe HallaXy U 3aTBaparme
jaBHUX MecTa IOIyT My3€ja, mo3opuinTa, HOohHHMX KiyOoBa, 6apoBa, kKapuha U pectopaHa.
ITponaBHuMIle, MHUjAlle U jaBHU IIPEBO3 Cy Y 3aBUCHOTH O]l MOJIUTHKE 3€Majba HACTAaBHIE Ca
pazoM y3 MOIITOBAaKkE OroBapajyhnx XUrujeHCKuX Mepa u oapxaBajyhu GU3HUKy TUCTaHILY
on 1,5 merapa, 1ok cy Heke (momyT CpOuje), y MOTIyHOCTH 00ycTaBHIIE paj jaBHOT IIPEBO3a
3a BpeMe Tpajama BaHPEOHOT CTama yciend mnanaemuje Bupyca Covid-19. Bume o mepama
npexy3eTuM 3a Bpeme nannemuje Bupyca COVID 19 y 3emspama y cBety, Bua.: Hanneke
Bennaars, ,,Covid-19 and labour law in the Netherlands*, European Labour Law Journal No.
3/2020, Vol. 11, ctp. 325.

4 306or mannemuje Bupyca COVID 19, mocnogasuu ce ocehajy yrpoXXeHO yciiea H3BECHOT
cMamemha 00MMa IMociia U caMUM THM Mamux npuxoma. OTka3 yroBopa o pagy KojeM cy
MOCTIOABIM MpHOETaBajdd TOKOM Tpajamba MaHIAEMHje, Kako OM CMamWINd TPOIIKOBE, y
pamHOM 3akoHOmaBcTBY PemyOmuke CpOuje, Moke ce cMarpaTH HeompaBaaHuM. Pasmor
TOME JISKH Y YHF-CHUIH Jla TYOUIH TTOCII0OAABIA KOjU CY V us2iedy, HUCY ONpaB/aH pasjior
3a OTKa3MBame yroBopa o paay. O Tome ce, MPETXOIHO, M3jaCHHO BPXOBHM KacalOHU
cyn Penybmuke CpOuje, HaBomehwm &1a moOCiIOmaBIM HE MOTY Ja OTIIYIITajy 3aloCieHe Ha
OCHOBY TIpe/iBuhama ryouTaka y mociosamy. Jla 6u oTka3 yroBopa o paxy OHO y Ckiamy ca
yiaHoM 179. craBom 5. 3akoHa 0 pajy, HEOIIXOIHO je J1a MOCIO0AaBall JOKaXe Ja j€ IOLIUIO0 10
(huHaHCHjCKHMX TYOUTaKa, IITO 3HAYHM 1A je MOTPeOHO Aa PUHAHCH]CKHU IyOuIm Oy1y HCKa3aHH
y (uHAHCHjCKMM W3BEIITajuMa MOCIOAABIA, OJHOCHO, MOpajy OWUTH HEIBOCMHCICHO
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Naxo 3a onpelenn Opoj 3amocneHux, paj o1 kyhe HIje HEMO3HAHUIA,
3a MHOT'€ je OBaKaB BUJ 00aBJbatba pajia OMo HOBUTET 32 UHje npuiiarohaBame
Huje Ouo BpemeHa. [Ipe cBera ped je o 3amocieHnMa ca cCTaHAapAHUM PaJHIM
OZIHOCOM M MHTEJICKTYAJTHUM paJHUIIMMa’ Koju y HajseheM Opojy ciaydajeBa
00aBJbajy paz y npocropujama nociozaasna. Gnexcnbunuzanuja cTangapIHor
panHor onHoca ycnen nangemuje Bupyca COVID 19, y Buay npenacka Ha paj
o1 kyhe, Onia je HEynuTHA Kako OM ce maHAeMHuja IUPOM CBETa CIIpeymna,
a BehuHa u3BelTaja y MeaujuMa KOji Ce OTHOCHO Ha IPOMEHE Y CBETY paja,
OITMCHBAO je MPOMEHE KOje Cy HacTaJle 3a 3all0CJICHE Ca CTaHAAPAHUM PaJHUM
OHOCOM.®

Honatno, nanaemuja Bupyca COVID 19 Hejennaxo je yTumaia Ha
pas3IMuuTe KaTeropuje pagHuka. Ycien Tora, IHOjeIMHU CEKTOPU MOITYT
TypH3Ma, 3/IpaBCTBA, yTOCTUTEIbCTBA, TPTOBHHA HA BEIMKO M MaJlo, KOjU CY
3Ha4ajHO MOrol)eHr MaHIeMH]joM, OeJieKe BEIHKe TypOyIeHIuje Y TOTIeay
opraHu3alfje HacTaBKa paja HakoH manjaemuje. Takohe, mangemuja je
HEjeIHaKO YTULAJIa U Ha PaJHUKE Yy 3aBUCHOCTHU O BBHXOBE CTapOCHE 100U
u nona, yeehasajyhu tume Beh nocrojehe nejennakoctu uzmely nojeanHux
KaTeropuja pajHuKa.

2. Ilpucuyinu npeaa3ak Ha paja ox kyhe
yciaen nanaemuje supyca COVID 19

JenHo o muTama Koje ce oIpaBaaHo MOCTABUIIO Y MOTJIEAY 3aI0CICHUX
KOjH Cy OJje/IHOM IIPELIN Ha paj] Ha JaJbHHY, OAHOCHO Ha paj oA Kyhe, jecte
YTHUIaj KOjH je HATJIU Mpefia3ak Ha OBaKaB HECTaHAAPAHH BU pajia UMao Ha
MOjeIMHIIE KOjU CY UMaJId MaJio UM HUKaKBOT HCKYCTBA Ca OBUM HAYHMHOM
paza. Yopkoc HeJoCcTaTKy HH(popMaIija, y MHOTHM 3eMJbaMa IUPOM CBETa
BenuKa npenyseha pasmarpajy moryhHocT na paj Ha JaJbUHY BULIE HE Oyae
caMmo HM3y3eTak, LITO OM HEeM30CTAaBHO JIOBEJIO Y MUTAKE OAPKUBOCT HJCje

nokazanu. [lerassHo Bua.: [Ipecyna BpxoBHor kacammonor cyna Pemy6muke CpOuje, Pe2
170/2015 ox 1.10.2015., noctynno Ha: https://www.vk.sud.rs/, 26.8.2020.

7 Lavelle Justin, Gartner CFO Survey Reveals 74% Intend to Shift Some Employees to
Remote Work Permanently,
https://www.gartner.com/en/newsroom/press-releases/2020-04-03-gartner-ctfo-survey-
reveals74-percent-of-orgs-to-shift-some-employees-to-remote-work-permanently,
20.08.2020; Bun. Bumre: Abigail Adams-Prassl, Teodora Boneva, Marta Golin, Christopher
Rauh, ,,Inequality in the Impact of the Coronavirus Shock: new Survey Evidence for the UK*,
Cambridge Working Papers in Economics No 2023,Cambridge, University of Cambridge;
Simon Mongey, Alex Weinberg, Characteristics of workers in low work-from-home and
high personal-proximity occupations, White Paper, https://bfi.uchicago.edu/working-
paper/characteristicsof-workers-in-low-work-from-home-and-highpersonal-proximity-
occupations/, 19.8.2020.
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0 ,,CTaHJapIHOM HAa4MHYy paja™ KOju MoJgpazyMeBa paja y NpocTopHjaMa
nocionasua.t Mehytum, Tpena duexkcubunusanmje pajaa Besyje ce 3a Kpaj
20. Beka, MPOy3pOKOBAH II00aIN3alHjOM Koja MOAPa3yMeBa BUILIECTPYKY
MOBE3aHOCT JIpJKaBa y CBETY,” M HHje HOBHHA Ca KOJOM CE€ Ha TPXKHILITY
paza cyodaBaMo II0 NPBU NyT yciuen nanaemuje. dnexcuOunuzamnuja Ha
TPXKHUIITY pajia MOXKE CE pa3yMeTH Kao ,,1oTpeda J1a ce ONTUMHU3UPAjy OpojHH
MPOU3BOJHU OAHOCH, YKJBYUYyjyhHu M 3alITUTY paJHHUKa U KOMIaHHUje OJ
pHU3MKa; pa3Boj MHAMBUIYaTHUX M KOJICKTUBHHUX IMOTEHIMjaja U Pa3Boj
HpPOU3BOAHUX OfiHOCA " Pa3IMuuTH KOHLIENTH pajia Ha JajbuHy U pajaa o
kyhe Hucy HOBe nojaBe, anu nosehana nmoTpeda 3a pagom ox Kyhe n oHHX
pagHUKa KOju Cy paja o0aBjbaly y MPOCTOpHjaMa MOCIoJaBla IUPEKTHA
je mocneauua nangemuje Bupyca COVID 19. @usnuka auctaHua Kojy cy
Mepe Bilajia JpKaBa MIMPOM CBETa 3axTeBalie, oMoryhieHa je y BeJIMKoj MepH
3axBaJbyjyhu nopacty Opoja jbyau koju pazge on kyhe. OBo npomena 6u Moria
JyTOPOYHO Jia yTHYE Ha PAa3IMUUTE acleKTe KUBOTA, YKIbyuyjyhn HauuH Ha
KOjH JbY I OPr'aHU3Yjy CBOj II0CA0 M OKPYXKEHe Iie ce mocao obaspa.! Y Tom
LUJbY, ONIpaBAaHo Ou OMJIO MOCTABUTH MUTAHKE KOjU CE€ CBE HOCIOBH MOTY
IyTopouHO 06aBsbaTu of] Kyhe u aa nu je OynyhHOCT TpiKHIITA paja yIpaBo
y OHUM MOCJIOBHMAa KOjH HE 3aXTEBajy O]l [ocjIonaBana 1a ooezoese mpocTop
3a pag. OBakBO pellene yBelIo OM M 3HayajHe U3MEHE Y CaMOM KOHLICOTY
pazHOr OJHOCA KaKaB MO3HAjeMo JaHac, jep pal ol Kyhe Koju BuUILE HE OM
YUHUO M3y3eTaK, Beh mpaBuiio, HEyNUTHO OM M3MEHHO M CaMO CXBaTambe
CTaHIapIHOT pajxHor onqHoca. OBo, pe cBera, uMajyhu y BUay NOTeHLUjaIHO
HOBH BH/JI KOHTPOJIE 3aII0CICHUX OJ1 CTPaHe NOCI0AaBLa, KOju Ou paj ox kyhe
IPOY3POKOBAO 32 OHE 3aII0CIICHE KOjU CY Y TPETXOJHOM BPEMEHCKOM IIEPHOAY
OmJIM HEemoCPEIHO KOHTPOJUCAHU O CTpaHe nocinonasua. JlomaTHo, pan
o kyhe 3a Bpeme nangemuje Bupyca COVID 19, mpoy3pokoBao je motpedy
3a UCIIUTHBABEM KOjU IPOLIEHAT YKYITHO 3aIlOCJICHUX, KOjU Cy A0 caja
o0aBaJbalii paj y IpocToprjama MociaoiaBia, MoxXe 1yropouHO HACTaBUTH
na paze ox kyhe.'?

12 Tako, mpuMepa paju, U3ABajaMo Pe3yITaTe HCTPAKUBAA CIIPOBEICHOT HA YHUBEP3UTETY
y Uwmkary, xoju cy mokazamu ga ce 37% CBUX TOCIOBa KOjU ce 00aBJbajy Ha NPOCTOPY
Cjenumennx Amepnukux Jprxasa, jerHor o1 HajBehux Tp)kuIITa pajgay CBeTy, MOTy 00aBJbaTH
on kyhe. Ca apyre cTpaHe, 0Baj mpoLeHAT He Tpenasu 25 Ha Tepuropuju Mekcuka u Typcke,
1ok y Enrneckoj n IlIBenckoj mpenasu 40%. Ocum HaBeIEHOT, HCTPAKUBAE j€ TOKA3aII0
J1a MoryhHOCT mpenacka Ha paj oA Kyhe 3Ha9ajHO 3aBHCH M Of BUCHHE 3apajne. Tako, 46%
YKYITHHX 3apajia Koje ce ocTBapyjy Ha mpoctopy Cjenumenux Amepuukux [pxasa ocTBapyjy
pamHUIU Koju paje o Kyhe, a mocioBH Koju ce MOTy paauTu ox Kyhe HepeTko cy miaheHuju
Ol OHHX KOjH ce MOopajy oOaBjraTH y mpocTopHjama mocionasna. Jonathan Dingel, Brent
Neiman, How Many Jobs Can be Done at Home? - White paper, Becker Friedman Institute/
University of Chicago, Chicago, 2020, ctp. 4.JleTaJbHO O YINUTHUIIMMA U KPUTEPHjyMHMa
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Pasnuke y moryhHocTtuma 3a pag on kyhe 3HauajHO Bapupajy Mehy
3emJpama EBporme. Ilpe cBera, u3mely 3emasba Koje cy IyKH BPEMEHCKHU
NEepHOJ MpoJIa3miie Kpo3 npouec Tpansunuje (umnp. Pymynuja, Byrapcka,
CpOwuja) u koje uMajy Majiu Opoj paJHUKa KOju MOTY 00aBjbaTH paj ox Kyhe, ¢
jenHe cTpane, u 3eMaJba Ha ceBepy EBporne ([lancka, Hopsemka u Xonanauja)
TJIe je TIOJIOBMHA WJIM BUILIE Ol YKYITHOT Opoja pajHuKa paauia, Wik uMajia
MoryhHoCT f1a paau,on Kyhe u npe naHjaemuje.

Tako, jenHa o Haj3HAYajHUjUX MOcTequIa manaeMuje Bupyca COVID
19 Ha HeNOKYNHO TPXKUILTE paja oJIMYeHa je yrpaBo y omoryhaBamwy pana
on kyhe. Ilpe nangemuje Bupyca COVID 19, pan Ha nasmuny (teleworking
eHr.) Hajuemhe je mpeacTaBibaH Kao (uIeKCHOMIaH paja y LnJby 000JbIIaka
NPOIYyKTUBHOCTH W Oilaroctama paanuka.” MehyTum, kao mTo u3pas
“TeJleKOMyHHUKalWja” moxpa3yMeBa, MOIryhHOCT pajia Ha JaJbuHy W pajia
on kyhe OJIMCKO je moBe3aH ca BEJIMKOM YNOTpeOOM MH(GOPMAaLMOHUX U
KOMYHHUKAIIMOHHUX TEXHOJIOTHja.

V 21. Bexy ¢uekcuOMITHOCT pasa Hajuenthe ce Be3yje 3a pan ox Kyhe.
Kao najseha npegnoct pana ox xyhe HaBoau ce BuIe MOTyhHOCTH KOju
kyhHU amMOMjeHT mpy»a 3aloCiIeHUMa Jla ce yCpPEeACpene Ha CBOje paaHe
3a7aTke. Y HEAOCTAaTKy AUPEKTHOr HaATjelama Of CTpaHe MOCIOAaBIa,
3aroCjIeHN UMajy Belly mpHUBAaTHOCT NPUJIMKOM OpraHu3anuje Kako, 1moj
KOJUM YCJIOBHMA U KaJla M3BPIIABajy J0/eJbeHe 3aaTke. To Takohe noehasa
¢uexcuOmnHOCT Mehy 3amocnennma y norieny nepgopmancu paga. Pag on
kyhe omoryhasa Behy ayToHOMH]y Y HOCITY, IITO j¢é HEPETKO MMOBE3aHO H Ca
Behom npoaykrusHohy.

Kana je peu o BpctH nocioBa koju ce U 'y Oynyhe mory o0aBibatu
on kyhe, oHM Togpa3yMeBajy NMPBEHCTBEHO NpYyXKambe (UHAHCHjCKHX,
npodecroHaIHUX U/UITH TEXHUYKUX YCIIyTa ¢ 003MpOM Jia ce ca capaJHULIIMa,
KJIMjJEHTUMA U KYTIIIMa MOYKe KOMYHHUIIMPATH €IeKTPOHCKUM myTeM.”” Ctora
He u3HeHalyje na ce He Mayid Opoj BETMKHUX KOMIIAaHHja IIUPOM CBETa KOjU
3aron/baBa BUCOKOKBATH(PHUKOBAHE paJHUKE OMPEACIHO A2 3aIl0CICHIMA
omoryhu pazx o1 kyhe 1 HaKOH IITO je Kpaj nanaeMuju 6uo nzsecad. CynpoTHo

KOjH ce Cy ce KOPHCTUIIN Yy HAaBEICHOM HCTpaknuBamy B HaBeneHo neno.

13 Menezes Lillian, Claire Kelliher, “Flexible working and performance: a systematic
review of the evidence for

the business case”, International Journal of Management Reviews No. 4/2011, ctp. 458.

14 Mahammad Shahid, ,,Work from Home During COVID 19: Employees Perception and
Experiences”, Global Journal for Research Analysis No 5/2020, ctp. 1.

15 Alan Felstead, Nick Jewson, Annie Phizacklea, Sally Walters, “The option to work at
home: another privilege for the favoured few?”, New Technology, Work and Employment No
3/2002, ctp. 201.
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TOME, HUCKOKBaJIM()MKOBAHU PaJHULH, KOjU IPETEKHO 00aBIbajy (PU3NUKH
pan, yciea mpupoe rocia, Hemajy NpuiIuKy aa pajae oxn kyhe.'e

MebhyTtum, moryhHOCTH 3emajba Ha Pa3IWYUTHM CTYIHEBUMA
UCLPIJBY]y CE Y CBOJUM KallallUTETUMa Y HAMEPH J1a OATOBOPE HOBUM, IIPEKO
NoTpeOHUM 3aXTeBUMa Ha TPXKUILTY paja, HITO AaJbE BOIU 3HAUAJHO OprKeM,
OJHOCHO CIOpHUjEM HaNpeTKy MOjeIMHUX HALMOHAIHUX CKOHOMH]ja. Y TOM
CMUCI1Y, HE YyJIH Ja Cy CKaHIMHAaBCKE 3eMJbe, IPUMEpPa paju, Bpio Op30
MpUIAronJjie HAYMH pajia HOBUM M3a30BHMa Y BpeMe MaHAeMHUje, CyIIPOTHO
MenuTepaHcKuM 3eMibama.'” OBo, umrmunupa aa he ce y OyayhHoctu
NpUBpeNa MHOTHX 3eMajba y 3HAuyajHO] MEpU OClialkbaTH Ha oxpende
(irekcHOMITHOT paJHOT 3aKOHOJaBCTBA.

3. Yruunaj nanaemuje supyca COVID 19 na
POIHY jeMHAKOCT HA TPKUILTY paja

Benuke TypOyneniyje Ha TpKUIITY paaa ycuen nanaemuje supyca CO-
VID 19, rotoBo 6e3 u3y3eTKa, HOrouiIe Cy pa3IuuuTe KaTeropuje paaHuKa.
MebhyTum, HUCY cBe TpyIie jeqHako norohene. Tako, mogany aHKETe O paiHoOj
CHa3M Koje je crmpoBena MehyHaponna opranusanyja pajia, yrmno3opasajy
Ha ajJapMaHTHE TPEHJOBE KOjU IpeTe Jia JIOJaTHO Moropiajy nocrojehe
pasiiiKe U yMame OCTBapeHe pe3yJTaTe MOCHeIbUX FoAuHa Y MOTJIeay
no0oJblIamha POIHE PAaBHOIPABHOCTH HA TPXKHUINTY paja.’® Yipkoc ogpeleHom
HAIPeTKy TOKOM MPETXOAHUX JIC[ICHH]ja, POJHE pasiiuKe Cy U Jajbe Ouie
3HATHE Ha TPXKULITY pajia y 3eMJbaMa IIMPOM CBETa IIpe MoYeTKa MaHIeMHje
y 2020. rogunu. OBe pa3iuke ce, pe CBera, 0JlHOCE Ha pa3IUKy Y BUCHHU
npuxozaa'’ Koje ocTBapyjy KEeHe M MYIIKapIyd Ha BUCOKO XHjepapXHjcKu
paHTHMpaHUM paJHUM MecTama, Kao M Ha MambH MPOIICHAT KeHa Koje ce Hajlase
Ha pykoBonehum nosunujama.?’ JlerieHujamMa yHa3aj, poiHe pa3iiuKe Cy ce
JIOHEKJIE CMambuJIe, alld ¥ IOpe]] CBUX HANopa, TI00aIHH ja3 y MPOLEHTYaTHO]

16 Alan Felstead Golo Henseke ,,Assessing the growth of remote working and its
consequences for effort, well-being and work-life balance®, New Technology, Work and
Employment No. 3/2017, ctp. 198.

17 Darja Reuschke, Alan Felstead, ,,Changing workplace geographies in the COVID-19
crisis®, Dialogues in Human Geography No. 2/2020, ctp. 210.

18 International Labour Organization, The COVID-19 Response: Getting Gender Equality
Right for a Better Future for Women at Work, International Labour Organization, Geneva,
2020, ctp. 2-3.

19 International Labour Organization, Global Wage Report 2018/19: What Lies behind
Gender Pay Gaps, International Labour Organization, Geneva, 2018, ctp. 23.

20 Bup. Bume: JoBana Mucannosuh, ,JloceOHa pagHOmpaBHA 3alITHTa MaTepPUHCTBA‘,
300puuk pagosa [IpasHor dakynrera y Humry, 6p. 86, rox.LIX, 2020, ctp. 240.
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3aCTYIJbEHOCTH MYLIKapala 1 >keHa y YKYIHO] pagHoj cHasu y 2019 rogunu
U3HOCHO je 27% y KOpPUCT MyIKapara.”!

Kpwusa Ha TpKUILITY pasia HeCpa3MEpHO je IOroua 3arocieHe JKeHe
M MYILIKaple Yy HEKOJMKO pa3InyuTHX acrekata. [Ipe cera, Benuku 6poj
3aI0CJICHUX JKeHA PAJH Y CEKTOPHMa KOjH Cy 030MIbHO MOrol)eHu aHaeMIjoM
nzazBanoM Bupycom COVID 19. I'mobanno nocmatpano, npudinxHo 40%
CBUX 3aIlOCJICHUX JXKCHa PaJl y TEIIKO MOTrOhEeHHM CEKTOpHUMa, MOMYyT
npexpamOeHe HHAYCTpUje, TPrOBUHA Ha BEJTMKO U MaJIO, IPyKamba TeXHUUKE
noMohu, aIMUHHICTpALH]e, TPOH3BOIHHU. >

Taxohe, ka0 U3y3eTHO KEHE Cy Y BEhMHH 3amociieHe Kao TOMONHO
kyhHo ocoOspe. OBa Kareropuja pagHuKa je yciea nanaemuje omim mehy
BHCOKO pamuBOM KaTteropujoM. llpema ncrpaxkuBamuma MehyHaponne
Opranusaunuje pazna, IpuOIMKHO 55 MUIMOHA pagHUKa HIMPOM CBETa KOjU
paze xao nomMohHo KyhHO 0co0Jbe, criazajy y TpyIy OHUX pajHUKa KOjU Cy
yclien naHAeMuje ocTaliu HesanociaeHu. Benuka Behuna, npubmauxHo 37
MHJIHOHA, OBE PU3UYHE TPy pajHUKA CY jKeHe.”

OcuM y nornieny nomohHor kyhHor ocoOsba, 3HauajHa pasidKa y
YTHLAjy HaHEMHje Ha 3a10CJICHE MY LIKapIIE U JKeHE M0Ka3aja ce U3PakeHOM
U y HajIoroheHujeM CeKTopy — 3paBCTBY, /i€ je TIOHOBO 3Ha4YajHa BehnHa
3aII0CJICHUX - JKEHCKOT T10J1a. MelyTiM, skeHe 3a1ocieHe y CeKTopy 3paBcTBa,
HEPEeTKO ce 0aBe HUKE KBATH(PUKOBAaHUM U CAaMUM TUM ciiadbuje miaheHum
MOCJIOBMMA Y OJJHOCY Ha MyImikapie.’* YV BpeMe maHaemMuje, 3ApaBCTBEHH

21 International Labour Organization, World Employment and Social Outlook: Trends
2020, International Labour Organization ,Geneva, 2020, ctp. 20; Taynuje, cToma mobanHe
MapTUNMTAIMje y YKYITHO] pajHOj CHa3M Ha TPXKHINTY paja 3a skeHe je omusy 49%, a 3a
mymkapie 75%. To je pasmuka ox 26%, 10K Cy HEKe peruje cyoueHe ca pa3inukoMm Behom
ox 50%. International Labour Organization, The gender gap in employment: What’s holding
women back?, https://www.ilo.org//Employment/barriers-women#intro, 23.8.2020.

22 International Labour Organization, ILO Monitor: COVID-19 and the World of Work —
Second Edition, International Labour Organization, Geneva, ctp. 4;[Iporenar 3anociaeHux
JKeHa Koje pajie y TEIIKO MOTroh)eHUM CEKTOpuMa Cy TOCEOHO BUCOKE Y IIEHTPAITHO] AMEpHIIN
(58,9%), jyroucrounoj Azuju (48,5%), Jyxroj EBporn (45,8%) u Jyxxnoj Amepurm (45,5%).
YV TuM moxperujama yieo Mymikapana Koju paie y TeIIKO MOToheHIM CEeKTOpHMa je 3Ha4YajHO
Hwxn - 43,0% y Llentpannoj Amepuny, y Jyrouctounoj Asuju 33,2% a 42% y JyxHoj
Awmepur. Usyserak je Jyxna EBpoma — 49%. International Labour Organization, ILO
Monitor: COVID-19 and the world of work. Fifth edition Updated estimates and analysis,
Geneva, 2020, cTp. 8.

23 International Labour Organization, Impact of the COVID-19 Crisis on Loss of Jobs and
Hours among Domestic Workers, https://www.ilo.org/wemspS/groups/public/---ed_protect/--
-protrav/---travail/documents/publication, 25.8.2020.

24 International Labour Organization, COVID-19 and the Health Sector, International
Labour Organization, Geneva, 2020, ctp. 10.
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pagHuLM, TOceOHO OHU KOjH Cy CBAaKOJAHEBHO AUPEKTHO Y KOHTAKTY ca
obonenuma ozt Bupyca COVID 19, uecTo cy U3/10)KEeHU HAIOPHUM, a TOHEKa/l
Y ONIACHUM YCJIOBHMA Pajia, KOju Cy IpeMa HCTpakuBambuMa Texxe norahanu
3aMoCieHe JKeHe.

VY BpeMeHy Koje je TMPeTXOAWJIO TaHJEMHUjH, KEeHe Cy oOaBihalie
NpUONMIKHO TPH YETBPTUHE CBUX HerlaheHWX, CBAaKOIHEBHUX IOCIIOBA Y
nomahuHeTBy.?* MMmajyhu y BHIy Aa Cy MHOTe 3eMJbe 00yCTaBUIIC HACTABY
y IpocTopHjaMa IIKojia 1 omoryhuie, cBaka y ckiajy ca MoryhHocTuma,
HACTaBaK paJia MoCpeJICTBOM HHTEPHETA (T3B. OHJINHE (online eHr.) HacTaBa),
10Ccao eHa y ToMaliMHCTBY ce rpajaunoHo nosehao ca CBaKOJAHEBHUM U
LEeJIOAHEBHUM MPUCYCTBOM Jete y kKyhu. Kao nocnenuna HaBeneHor, pajx ox
kyhe, 3a110CJIEHIM JK€HaMa OIPaBIaHO CE MOXKE CMATpaTH Mambe ehUKACHUM
y mopehemwy ca mymkapiuma.’’” HaBeneno motBplyje U MCTpakuBame
Eypodonna (Eurofond eHr.) crnpoBeneHOr 3a BpeMe MaHAEMHje Koje je
MOKa3aJ0 YNaJJbUBY Pa3lIUKy Y KOPHUCT JKEHa, Y MHOIJIeAy MyIIKapauna
1 JKEHa KOjU Cy IpeluId Ha paj ox Kyhe ycien HOBOHAcCTajle CUTyalLHje
POY3POKOBaHE MaHIeMHUjoM.”

Hamocnetky, HajTexxa Mepa Kojoj Cy MocjiofaBLUu npuberaBaiu 3a
BpeMe MaHJEMHje y LIMJbY CMambEmha TPOLIKOBA, IOHOBO je y Behoj mepu
MO O/IMJIa 3aI0cTIeHe XKeHe. Tako, ociieilby MOAALN aHKETE O PalHOj CHA3H
yKas3yjy Ha noropiiasajyhu CUTyalujy Kajia je ped 0 He3armoCcIeHOCTH jKeHa.
VY 3emJbamMa 3a Koje cy nofauu 3a anpui u Maj 2020. roquHe pacioioKHuBH,

25 International Labour Organization, ILO Monitor: COVID-19 and the World of Work —
Second Edition, International Labour Organization, Geneva, ctp. 4.

26 International Labour Organization, Care Work and Care Jobs for the Future of Decent
Work, International Labour Organization, Geneva, 2018, ctp. 65.

27 OBo, c 003upoM Ja Cy HCTpakhBama rmokasana aa je 10,6 % ankernpanux xena (y 106u
on 35 1o 49 ropuHa) mMpHjaBUIIO 2 jeé TOKOM Kpu3e ycien nmosehanor obnma mopoauyHi,X
obaBe3a Omo crpedeHo (yBek win BehuHy BpeMena) qa paau ox kyhe y mopehemy ca 6,7%
mymkapana. Eurofound, Living, working and COVID-19 dataset, http://eurofound.link/
covid19data, 25.8.2020.

28 Matteo Sostero, Santo Milasi, John Hurley, Enrique Fernandez-Macias, Martina
Bisello, Teleworkability and the COVID-19 crisis: a new digital divide?, A Joint European
Commission—Eurofound Report, Seville, European Commission, 2020, ctp. 23.

29 Ha npumep, y Kanamgu u CjenumennMm AmepudkuM JlprkaBama, 3aIOCIEHOCT JKE€HA
no ampuna 2020. roguHe, mana je 3a Bumie ox 16% y omHocy Ha ampun 2019. romune, a
OBaKBa Jieporanyja y IMomieqy HE3almoCICHOCTH JKeHa TEHIEIMO3HO ce HacTaBibaAbigail
Adams-Prassl, Teodora Boneva, Marta Golin, Christopher Rauh “Inequality in the Impact
of the Coronavirus Shock: Evidence from Real Time Surveys”, Discusson Paper No. 13183,
Institute of Labor Economics, Bonn, ctp. 3.
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MPOLEHTYAJHH I1aJ] 3aII0CJICHOCTH je Ouo 3HauajHo Behu 3a KeHe Hero 3a
mymikapie.*

OBHM HENPONOPLUOHAIHY YTULAJU HaHJIEMHje Ha 3all0CICHE KECHE U
MYILKapLe, MOTJIM OM OTOpIIaTH pa3iuke Koje Beh mocroje y norieny poaHe
JEIHAKOCTH Ha TPXKUILTY pajia U JOAATHO, aHyJIUpaTH Beh yunbeHe IoMaKe
y UuJby moOoJblIamka MoJioXkaja keHa. VICTOpHjCKH TocMaTpaHo, MoKasalo
ce a, ycle pa3IuuuTUX KpH3a Y CBETY pajia Koje Y3pOoKyjy cMameme Opoja
palHuKa, )keHe yenrhe ocTajy He3aIocieHe, HAKOH yera ce HepeTko nosehasa
BUXOB aHTaXKMaH y Kyhu, Ha HermslaheHUM MOCTIOBUMA, a Y CIIy4ajy CMambemba
c000IHUX PaTHUX MECTa Ha TPXKULITY pajia, xeHama ce yemrhe yckpahyjy
MoryhHOCTH 3a HOBO 3arociee.’!

[Tanxemuja Bupyca COVID 19, npetu 1a y3pokyje 3HauajHe IPOMEHE
Ha LIEJOKYITHOM TPXKUILUTY paja, udje ce mocijenuue Ha nosehame poaHe
HEjeHAKOCTH Ha TPXKUILUTY pajia MOTCHLHjaTHO MOTY OCETUTH U FTOAMHAMA
HAaKOH IpoIJIallieka Kpaja naHaeMuje.

4. Yrunaj nangemuje sBupyca COVID 19 na mnane paagnuke

JenHako Kao W 3amocieHe, U MJIAAW PaIHULU Cy C€ Y BPEMEHY Ipe
n3bujama nangemuje supyca COVID 19 cyouaBanu ca temkohama Ha
TpKUIITY paga. MoryhHocTu 3a BUcoko miiahiene nocnose Miaauma y Behuau
CeKTOpa HHUCY OuJjie y M3rjieny HU Npe MHUpeHa NaHaeMuje (M3y3eTak je
CEKTOp HHPOPMALIMOHUX TEXHOJIOTHja I7le MJIa il HEPETKO MPOHAIa3e BUCOKO
nnaheHe mocnose), a mpema pe3yJiTaTuMa HCTpakuBama MehyHaponne
opranmzanuje pana, Miaagu y 1oom on 15 mo 24 roguHe y>XMBaiu Cy TpU
nyTa BehH pH3HK He3aroCIEHOCTH OJ] 3alIOCIICHUX CTapHjUX o1 25 ToauHa. >

Tako, Kpr3a Ha TPXKUIITY paga ycieq HaHIeMHuje, J0AAaTHO je OTexama
MJaanMa ctapocHe 1oou u3mely 15 u 25 roquHa IpUCcTyII HIIK OTICTaHaK Ha
TPKUIITY paga. 3a Miale KOju Tpake Mocao oTexanajyhy OKOJHOCT YMHE
u3raenu n1a he Hegocrartak cli0OOAHUX paJHUX MecTa y OyayhHoCTH JOBeCTH
JI0 TIPOAYKETKa BPEMEHCKOT Ieproaa u3Mel)y 3aBplieTKa IIKOJIOBama 1
npoHajacka npsor nocia.** Takolhe, ycien TpeHyTHOT Tajaca OTHYIITamba,

30 International Labour Organization, ILO Monitor: COVID-19 and the World of Work —
Second Edition, International Labour Organization, Geneva, ctp.4.

31 “The Gender Dynamics of Inclusion and Exclusion: A Macro Perspective on
Employment”, Trade and Development Report 2017: Beyond Austerity — Towards a Global
New Deal, United Nations, New York/Geneva, 2017, ctp. 83.

32 International Labour Office, Global Employment Trends for Youth 2020: Technology
and the future of jobs, https://www.ilo.org/wemspS/groups/pudcomm/publ/documents/
publication/wems, 27.8.2020.

33 International Labour Office, Preventing exclusion from the labour market: Tackling the
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BEJIMKH IPOLIEHAT MJIaINX PAJHUKA KOJH Cy OMIIN 3aII0CITIEHH y CeKTOPUMa KOjH
Cy HajBHILIE TTOro)eH! MaHAEMHjoM (Typu3aM, yrOCTHTEILCTBO, IPOU3BOIbA),
je octao 6e3 mocia.*

Mebhynaponna opranuszanuje paja, yrno3opuia je Ha ApaMaTHydaH
yTHLA] TaHAEMHje Ha MJlaJle paJHUKEe IIUPOM CBETa, ¢ OO3MPOM Ja je
CBaKM IIECTH PaJHUK cTapocHe n00u m3mely 18 u 29 roguna mpecrao ca
pajzoM on rmoyeTKa nanjaemuje. Y oBy Ipymy, yopajajy ce Kako OHHM KOjuMa
Cy OTKa3aHH YTOBOPH O Pany, TAKO U OHU PaJHULH KOjU Cy Ol TIOUYETKa
NaHAEeMHje OCTaJIN Y PaJHOM OIHOCY ajll HHCY IPUMaJH 3apajy jep HUCY
Ounm y moryhHocTH 1a 00aBJbajy pall, ITO je Jajbe Pe3yATHPAIIO a Cy TOTOBO
cBe 3eMJbe norofene nanaemujom Bupyca COVID 19, 3abenexwmie Harim
naj Opoja 3anocineHux crapocHe 1o6u u3mely 18 u 24 roguna.> JlomatHo,
MelhyHnapoana opranu3zanuja paja, ykasala je 1 Ha mpo0OieM BeJukor opoja
CTyZCHaTa KOjU Cy 00aBJbaJIM MPUBPEMEHE U MOBPEMEHE IOCJIOBE KaKO
0u ce pUHAHCHPATU TOKOM CTYIUpama, a KOju Cy ycle[ MpeKuaa paja 3a
BpeMe MaHaeMuje OWIM NpUHYyheHu niin Aa NpoAysKe BpeMe CTyIHpamba
WM Jia y TOTIYHOCTH OJycTaHy o1 cryaupama. OBakaB pa3Boj norahaja,
KaKo yKa3zyjy pe3yiTaTu ucTpaxxuBama MelyHaponHe opraHuzanuje paaa,
Morao 0u 3Ha4ajHO Ja 0obecxpaldu Milaze y MOTpa3y 3a 3aloCICHEM Koje
3aXTeBE BUCOKO 00pa30Bame U Aa UX MPEyCMEPH Ha HUCKO I1aheHe ocioBe.
Takole, cmamemne Opoja MIaanx Ha TPXKUILTY pajgay OyayhHocTH Morio ou
Jla IMa BEJIMKE MOCIIEUIIE Y CEKTOPHMA KOjH CY MOJIOKHHU Op3UM IpOMeHama
ycieq MOZIEpHU3alIMje CPEACTaBa 3a paj M KOjH CBAaKOJHEBHO 3aXTEBajy HOBE
KaJIpoBe.

OcTBapuBame NprUXxoaa Kpo3 HepopMaHU BUJ paja y BUIY NIpyKamba
yciyra IOCPEACTBOM pajia Ha MHTepHeT uiardopmama (freelancing) koju
YeCcTO HHje MPaBHO PEryjMcaH y OKBHPY PaJHOT 3aKOHOAABCTBAa MHOTHUX
3eMajba, a KOjH je MiaauMa y U3IJiey y LHJbYy OCTBapHUBamba HOBUYAHUX
cpexncraBa, MOrao OM 3HauajHO YTHLATH Ha CMamelme YKyIHOr Opoja
(hopMaiHO 3aMOCICHUX Y OHOCY Ha Mepuof npe nanjaemuje. OBo, moceGHo

COVID-19 youth employment crisis, Policy brief, International Labour Office, Geneva, 2020,
ctp. 13.

34 International Labour Office, ILO Monitor: COVID-19 and the world of work, Fourth
edition, International Labour Office, Geneva, 2020, ctp. 9.

35 HcnuruBame mokasyje aa je 40% crapujux ox 18 a mmahux ox 29 romuna mpecrano
na paay, y nopehemy ca 29% pannuxa crapocue no6u ox 30 mo 34 rogmna. Youth and
COVID-19 survey report: Impacts on Jobs, Education, Rights and Mental Well-Being, Survey
Report, https://www.ilo.org/wemspS/groups/public/---ed_emp/documents/publication/
wems_753026.pdf, 20.8.2020., ctp. 13.
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nmajyhu y Buay cBe Behy noTpaxkmy 3a IOCJIIOBUMA KOjH Ce MOT'Y 00aBJbaTh
WCKJBYYMBO TIOCPEACTBOM HHTEPHETA.

5. 3ak/pyuHa pa3MaTpama

[TpBu myT y MOJEPHO] HCTOPHJU MHTEIEKTYAIHU PAJHUIIH IPUMOPaHH
cy na pazae ox kyhe cBaku naH ycieq NPUCHUIIHUX CaHKIMja U Ja CE Cyoue
ca MHOTMM HOBHM TEXHOJIOLUIKMM H3a30BHMa 3a KOj€ MOTCHIIM]aJIHO HUCY
npunpemsbenu. * [lojayan Opoj pagHuka Koju pane ox Kyhe yrude Ha cBe
OHE KOjU HUKaJ HHUCY MMallu XeJba 3a pagoM of Kyhe u Koju cy ce CBeCHO
OITPE/ICIINIIN 32 paJi KOjH 3aXTeBa 0J71a3aK y mpocTopuje nocnoaasua. [lpomene
Ha TPXKULITY pajia Kao MOCIeAHIIa Mepa Koje Cy JIpJKaBe Mpeny3ene Kako ou
ce pusnuka aucranua 3a Bpeme nannemuje Bupyca COVID 19 cauysana,
MOCPEHO, aJIi 3Ha4ajHO, 0BEJe Cy 10 moTpede na ce o MoryhHoctu pana
on kyhe mocBeTH Ay’kKHa Ma)Kikba Kao MOTEHLMjaJTHOM HOBOM IIPaBUJy Ha
TPKUIITY paja.

JonaTtHo, ka0 HeraTuBHa nocienuua nanaemuje supyca COVID 19,
UCTHYE c€ MOCEOHO U HejeHaK YTHUIIA] HA pa3INIUTE KaTeropHuje palHuKa,
¢ 003UpOM J1a Cy ce pamHBe KaTeropuje paaHuKa MOMyT jKeHa U OMJIaJIuHe,
y BEJIMKO] MEPH CyouuJie ca OTKa3uMa yroBopa o paay u/wiu HernaheHum
paznom ycnen o0ycTaBibarba paja TOKOM aHaemuje. Bennka HezamocaeHocTt
JKeHa M OMJIa[IUHE, YMabHIIA je YCIIeXe KOjU CY OCTUTHYTH Y MOTJIely POJIHE
PaBHOMPABHOCTU M PABHOIIPABHOCTH PAaJHUKA Pa3IMUUTE CTapOCHE 100,
MPETXOAHHUX TOJUHA.

HoBu Tanac ¢iexcuOunusanuje craaapIHOr OJHOCA YKa3yje Ja ce
MoryhHOCT onycTajama y MOTIIYHOCTH Of KOHLIENTa CTaHAAPIHOT PajHOT
OJIHOCAa HE YMHHM HeocTBapuBOM. CBaKako Ja pajHHU OIHOC 3aCHOBAaH Ha
Heozipel)eHo BpeMe NoBJayu oApel)eHy CUTypHOCT y BUly U3BECHOT Tpajama
pagHOr OIHOCA U TUME CUTYpHE HaKHaJIe 3a IpysKeHu paja. MehyTum, Ha pary
tpehe nernienuje 20. Beka, preKcUOUITHU OOIUIHU pajia, OMHOCHO (IICKCHOMITHU
00JIMUM paZHOT OJHOCA JIaKIIe OJAroBapajy Ha moTpede yckiahupama
MPUBATHOT U MTOCTIOBHOT acrnekTa. MoaepHu3amuja TEXHOJIOTHja U CpeacTaBa
3a paja y3poOKoBajie Cy HacTaHaK HOBHX IOCJIOBA Ha TPXHUIITY pajaa Koju
ce Mory 00aBJbaTl MCKJBYUYHMBO IIOCPEACTBOM MHTEpHETa, Oe3 morpede 3a
JUPEKTHUM yTIO3HaBamb-eM HIIM KOHTPOJIOM O]l CTpaHe mocjionasua. OBekBe
npoMeHe ytunahie HejeqHAKO HA pagHUKE, y 3aBUCHOCTH 01l MoryhHocTH
npunarohaBama Ha pan ox Kyhe, ctapocHe 100u, yciaoBa paja U CTEHECHY

36 Brad McKenna , Wenjie Cai, Taino Bendz, “An Affordance Perspective of Team
Collaboration and Enforced Working Home During COVID-19”, European Journal of
Information Systems, https://orsociety.tandfonline.com, 24.8.2020.
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3Hamba 0 MOJEPHUM TEXHOJOIrujama, 06e3 Kojer ce, OyayhHOCT Ha TPIKUIITY
paza YMHU Mambe CBETIIOM.

burno na je ped o sxesbu 3a 6anaHcoM u3Mely MOpOINYHUX U TOCTIOBHUX
obaBe3a, wim 0 oxpeheHoMm Buay cinobone Koju pal BaH MPOCTOpHja
MOCIIOJaBLIa oApa3yMeBa, HeMoryhe je He MPUMETHTH Ja Opoj pagHKUKA KOjH
pajie BaH IPOCTOpHja MOCII0AaBala pacTe 1 1a ¢e BEJIMKHU Opoj IociiogaBana
HIMPOM CBETA OINPeesIno 1a HacTaBu ca MoryhHomrhy pana on kyhe n HakoH
npecTaHka BaHPEIHOT cTama yciea nanaemuje supyca COVID 19.
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The Impact of Covid-19 Pandemic on Labour Market

Summary

One of the most notable changes which occurred as a result of the
Covid-19 pandemic has been the shift of many employees to work from home
arrangements across occupations. Individuals from some occupational gro-
ups that had very little experience with working from home were shifted to
such arrangements, whereas individuals across occupation who preferred not
to work from home, were now forced into such working arrangements. These
changes affected labor market in many aspects through countries, demanding
fast and responsible measures to be taken by governments.

Even though almost every worker on the labor market has been affec-
ted by the pandemic in some way, it has to be highlighted that vulnerable
groups of workers like women and youth, have been affected more, by being
encountered with often dismissals or forced unpaid leave. Lack of women
on the labor market has undo efforts made in past in order to establish gre-
ater equality between women and men on labor market. On the other hand,
consequence of having a large group of young people who suffer protracted
disengagement from the labor market is not just a risk for the individual but
also for broader society.

In this paper, we presented some of the most apparent changes on the
labor market, mostly relying on data that has been published by International
Labor Organization, with tendency to introduce some problems that both,
employers and employees, in the near future have to cope with. Dealing with
these changes on global labor market, such as increasing number of workers
from home, lack of women or youth workers as well as tendency across the
globe to make teleworking as a usual and not just type of flexible employment
arrangement, might be considered as a huge challenge in the future. That
is why, approach of governments on acts regarding flexible work especially
work from home, women and youth discrimination on labor market, in our
opinion, will have a huge impact on upgrading quality of work and working
conditions on labor market.

Keywords: COVID 19, employment, work from home, labor market,
teleworking, women, youth.
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lustitutia est constans et perpetua
voluntasius suum cuique tribuendi.

[IpaBo je mocTojaHa U HEMPEKUAHA
BOJbaJa CE€ CBAKOM JIOJIENH

OHO ILITO My NpUNazaa.

YBoa

PagHo npaBo kapakTepulle CKyl pagHOIPaBHUX BPEIHOCTU — COJIH-
JapHOCTH, XyMaHOCTH, I0CTOjaHCTBA, ETHKE Pajia U CUCTEM XETEPOHOMHUX H
ayTOHOMHHX NPaBHUX HOPMH KOj€ Cy YCMEpEHe Ha TapaHTOBAbE U ITIOCTU3AbE
onpeheHnx nMIbEBa, PE CBEra COLMjaIHO-eKOHOMCKe npupoze. [log tum
IUJbEBUMA MOAPa3yMeBajy ce COLMjalHa MPaBla, COLHMjaIHO-PaJHU MUD,
COLIMjaJIHa PAaBHOTEXA, COLMjaTHAa CUTYPHOCT, CTAOMITHOCT 3aI0CiIeHha i Kao
HajBUILHN UJb PaJHOT IIpaBa KOjHu MIPOKKMMa CBE ApyTe UJbEBE, TOCTOJaHCTBO
Ha pagy. YocTajioM, OCHOBHA JbyJICKa IIpaBa HUCY HUIITA JIPYTo 1O ,,I0-
cieanna, cnenu(GUIHOCTH UM BUJOBH JOCTOjaHCTBA CBOJCTBEHH JBYJICKO]
aunyHocTH . HaBeneHu uibeBU yTKaH| cy y MehyHapoaHe cTaHaap/e pajia
YHHBEP3JIHOT KapaKTepa, ajli OHU 1001jajy Behu 3Ha4aj U IPUMEHY YKOJIUKO
Cy PErHOHAJIHUM M HAIIMOHAJIHUM aKTHMa IPOKJIaMOBaHH, jep ce UCTHMA
npeasula conrjagHa paBHOTEXa Ha HajBUIIeM HUBOY. On moceOHOT 3Ha4Yaja
Cy KOMYHHUTAapHU ¥ HEKOMYHUTApHU paJHU CTaHIApAX UMIIJIEMCHTHPA-
HU y nomahe paJHOIpaBHO 3aKOHOJABCTBO KOjUMa ce MpeABHha 3aiTuTa
NOjeAMHUX KaTeroprja 3alocIeHUX 1 JIMLA KOje Tpaske 3amocieme. Y moceoHe
KaTeropuje Juna KojuMa ce nmpeasuha nmoceOHa 3alTHTa CHanajy u ocoode
oOonene ox peTkux 6onectu. Ocobe 00oIese o1 peTKUX OONECTH canajy y
KaTeropujy U3y3eTHO parmrBe APYyIITBEHE IPyI&oja ©Ma ocebaH JpyIITBe-
HY TI0JI03Ka], T€ j€ CTOra, HEOMXOAHO MPEAY3eTH ofipeleHe Mepe 1 MpeaBHICTH
JI0IaTHE MMpaBHE MEXaHMU3ME KaKo OM ce lbiMa OMOTYRHJIIO 1a OCTBape MpaBo
Ha JIOCTOjaHCTBEH paj M MPYKHUJIA 3aIITUTA Y 00JIaCTH 3amonbaBama Kao 1
3IpaBCTBEHA U COLMjaJIHA 3AIITHTA.

Crurmarusanyja, u30jannja, JTUCKPUMUHALIMja U CMambehe Mpo-
(ecnoHaTHUX MOTYRHOCTH Cy COLMjaJIHE TOCJIEIULEe, ayTOpKa cMarpa,
HEMOTIYyHE COLMjaTHE 3alITHUTE jellHE OBAKO OCETJbUBE IPYLITBEHE IPY-
ne. HeyjennadeHoct y aeduHHCamy pPETKUX OOJECTH, HETMOCTOjambe
onrosapajyhe knacudukanuje n konuduxanuje peTkux 0oJecTH, Maiu
MpoleHaT 000JeINX, BUCOKH TPOIIKOBHU JieUera, HenmpuiaroheH cucrem
COILMjaJTHE U 3/[PaBCTBEHE 3AIUTUTE U APYTH MPOOIEeMH AudepeHupajy ocode

1 Ch. McCrudden, Human Dignity and Judical Interpretation of Human Rights, The
European Journal of International Law, vol. 19, N. 4, 2008, ctp. 655.
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o0oiernie o peTKUX OOJIECTH Kao MOCeOHY IPYLITBEHY IpyIly. 3aTO je Heol-
XOZIHO YHarpeleme npaBHOT MOJI0kKaja JInLa 000JIeNInX 0] TEHIKUX O0JIECTH,
NOCeOHO KaJia je y MUTamy BUXO0BO [IPaBo Ha paj v 3anonubaBame.Lluss pana
je Ila ce yKake Ha moceOHOCT norpeda ocobda 000ennx o1 peTKUX 0oJecTn
Y Ha HEOIIXOIHOCT MOTIIYHHUjer IPAaBHOT Peryjiucama BbUXOBOT NOI0XKaja 1
oMoryhunBama ocTBapuBama BUXOBOI IIPaBa Ha paj U 3alolljbaBambe, CBE
y CBETIy MOLITOBAaka OCHOBHUX JbYJICKHX ITpaBa, Haueja jeAHAKOCTH U 3a-
OpaHe AUCKpUMHUHALH]C.

VY npBoM Jeny pajia U3JIOKEH je TEOPHjCKONPAaBHU aCIEeKT IpaBa Ha
paj M 3anoljbaBamke, Hauelo jelHaKUX MIAHCH M IOCTYIamka U Hayeso 3a-
OpaHe IMCKpUMMHALIMjE, Kao MOoJIa3He OCHOBE Ha KojuMa Ou Tpebasio Ja ce
TeMeJbe IPaBa ByJIHEPAaOMIHUX APYIITBEHUX rpymna. ¥ Opyrom Jeny paaa
oOpalyeH je mojam peTkux 60ecTr 1 0coda 000IENUX Ol PETKUX OOJIECTH Ka0
Y IIPaBO Ha paJl 1 3all0lLJbaBamke 0c00a ca peTKUM OoJiecTuMa. Y 3aKJby YHUM
pa3marpamHMa ayTopka 1aje moryha pemiema de lege ferenda, c 003upom Ha
TO Z1a U3a30BH CAaBPEMEHOT PaIHOT 3aKOHO/IaBCTBA I0JPa3yMEeBajy MO TOBALE
oapeheHux cTaHzap/a 1 aJeKBaTHY paJHOIIPAaBHY PErylaTHBY Koja Ou y OBOj
oOmactu Tpebao Aa noapasyMeBa 3allTUTY Ha HAjBUILEM HUBOY.

1. IIpaBo Ha paj u 3an0I/baBame

1.1. Ilpaeo na pao

IpaBo Ha (I0CTOjaHCTBEH) pajl, yTBpheHO YHUBEP3aTHOM JICKIapaiijoM
0 IIpaBMMa Y0BEKa, jecTe (PyHIaMEHTAIHO JbYJICKO IMPABO KOje MoApa3yMeBa
Jla CBaKM YOBEK MMa IPaBo Jla pajay U CI000IHO u3adepe 3amocieme, 0e3
JUCKPUMHUHAITH]E U y3 MOIITOBarke Havena jennakoctn.? [IpaBo Ha paj je u3-
pUUHUTO 3arapanToBaHo YcraBoM PenyOnuke CpOwuje, riie ce cBakoM rpahanuny
rapaHTyje cjio001aH U300p pajia v JOCTYITHOCT CBUX PaJIHUX MECTa CBUMA,
noj jeaHakuM yciaoBuMa. CBako MMa MPaBO Ha MOLITOBAKE TOCTOjaHCTBA
CBOje JINYHOCTH Ha pajy, 0e30e/1He U 37jpaBe yCIIOBE pajia, OTPeOHY 3aIITUTY
Ha pajly, OTPaHUYE€HO paJHO BpeMe, IIpaBUYHY HAKHAJy 3a paj U Apyra IpaBa
Kojux ce He Moxke oapehn.’ Cem Tora, y pyHKIMjH Hadea mpaBa Ha paj Cy
U [IpaBa y BE3H Ca OUyBambEM U 3aIITHTOM 3/IpaBiba jep O 0e3 HCTUX MPaBo
Ha paj ocTao ius nudum.*

2 Unawn 23, Vuusepsaina oexiapayuja o npasuma 4oéexd, yCBOjeHa W IMPOTIIAMOBAaHA O
ctpane [enepanneckymnmruae pesomynnjom 217A (I11) ox 10. nenembpa 1948. ronune.

3 Unan 68-71, Yemas Penyonuxe Cpouje, ”Ca. tnacauk PC”, 6p. 98/2006.

4 TII. JoBanoBuh, Vepaowa myockux u coyujarnux npasa y mehyHapoOHO, e8PONCKO U
Hawe npaso, Pagno ncouwjanHo npaso, beorpan, 6p. 1-6/2006, ctp. 25.
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Nako je mpaBo Ha paj IPOILIO AYT Pa3BOjHU YT U CACTABHU j€ JIEO
YcraBa Penybonuke CpOuje, ycTraBHe rapaHIlyje IpaBa Ha paJi HUCY JOBOJbHE
na ou ce omoryhmia meroea cTBapHa peanusanuja. CTBapHa peanu3aiuja
rpaBa Ha paJl 3aBUCH OJf MHOTHX NIPUBPEIHUX, IPYIITBEHUX, IPABHUX, I10-
JUTUYKHUX U JPYTUX OKOJTHOCTH, CTOra 00opOa paJHUKA 3a IPaBo Ha paji HU-
Kaza He npecraje.” MehyHnaponna opranuszanuja paga (MOP) je, cyouena ca
He3aJI0BOJbaBajyhuM HIBOOM ycBajara Me)yHapOIHUX CTaHJapAa paja of
cTpaHe JpkaBa wianuna 1998. roguHe monena Jleknapaiujy o OCHOBHHM
MPUHIMIINMA H [TPaBUMa Ha pajy. Yiora oe Jleknapanuje je 0e3 cBake CyMmbe
0]l 3Ha4Yaja 3a JiepMHUCAkhEe OCHOBHUX IIPUHIIMIIA U [TPaBa HA PaJly U MOKYIIA]
Jia ce MUPOM CBeTa oMoryhu mHUX0oBO mnorToBame.’ [Ipe ceera ce Tpeba mo-
IITOBAaTH HAYEJIO jJeIHAKOCTHU KOje MoJ[pa3yMeBa Haueso jeTHAKUX IaHCH U
MOCTYTIamka Y 3alollJbaBatby U Ha pajly U Haueso 3a0paHe TUCKpUMUHALIH]C.
{nib (1 comujarHe U EKOHOMCKE MOJIMTHKE) CBAKAKO JE€CTE€ OCTBAPUTH ITYHO
3amnocieme, aju TO He craja caMo y obaBesy JapyuiTBa, Beh u conujanHe
MOJUTHKE OJTHOCHO COIMjaIHE 3aIITUTE oipeljeHrx kateropuja rpahana.’

1.1.1. Haueno jeonaxux wiancu u nOCMynamna
Y 3anouwbasary u Ha paoy

Haueno jeHakuX IIaHCH U TOCTYTIakba, TO3UTHBHO Je(GUHICAHO, 3HAYH
OCTBapemE COMUjalIHEIpaBAe Koja HaJlaXe suum quique tribuere, CXOIHO
JIMIHO] JAPOBUTOCTH, KBamuduKanmjama, mpodecuoHaIHUM 3aciIyraMa
W IOCTHTHYhMMa 4rMe ce M3pa)kaBa MpaBejiHa COolMjaHa KOHKYPEHIIH]ja
Ha TpkuITY pana.’ Hauemno jeqHakocTd y pagHoM TIpaBy je 3ampaBo 00-
JINK WCIIOJbaBama OMImTer Hauena. “‘Cea .wyocka ouha pahajy ce ciob6oo-
Ha u jeonaxa y docmojancmey u npasuma.” Hadgeno jemHaxocTH, moce0HO
nobuja Ha 3Ha4ajy ompendoM YcraBa PemybOnmke CpOuje koju mpensuha
HETOBO [TOBE3UBAHE Ca HAYEIIOM PABHOIIPABHOCTH U YCMEpaBa Ka MO3UTHBHO)]
JMUCKPUMHUHAIIM]Y YHjH je IIUJb ITyHa PaBHOMPABHOCT JIMIIA WK TPyTe JTUla
KOja Cy CYHITHHCKH Y HEjeIHAKOM IOJIOKajy ca ocTaiuM rpahanuma.’

5 II. JoBanoBuh, Padno npaso, mMeCTO N3MEHEHO U JIOMYHEHO n3ame, [IpaBHu daxynTer
Yuusepsutera y HoBomCany, Hosu Can, 2012, ctp. 128.

6 [I. O6panosuh, MOP-o06a [lexnapayuja 0 0CHOBHUM NPUHYURUMA U NPABUMA HA PpAdy U3
1998. 2o0une, 360pauk pagosa [IpaBror dakynarera y Humry, Op. 62, 2012, ctp. 265.

7 A.IlerpoBuh, Meljynapoonu cmandapou pada, [lpaBau daxynter YHUBep3uteTa y Humry,
Henrap 3a mybnukanuje, Hum, 2009, ctp. 309.

8 b. Jlybapna, Paono npaso, pacnpasa o docmojancmey Ha pady u coyujarHom oujanoey,
tpehe m3mame, IlpaBun dakynrer Yuusepsutera y beorpamy, Llentap 3a u3maBamTBo U
nHpopmucame, beorpax, 2020, ctp. 116.

9 Unanu 21, cta 4, Ycmag Penyonuxe Cpouje.
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OBze cBoje MECTO HaJla3e U MOCEOHO OCETIFUBE APYIITBEHE TPYIIE, HA
Koje Ou ce TpeDajo MpUMEHUTH OBe oApeade a rae cnaaajy u ocode odonene
o peTkux 6onectr. OHO IITO je jako OMTHO jecTe YMI-CHHUIA Ja HaueJo
JEIHAKOCTH, IO KOME CY CBH JbYAH jeIHaKH 0e3 003upa Ha JINYHA CBOjCTBA,
MPECTaBJba BULIE O] IPABHOT CTAaHAAP/a Y CaBpeMEHUM ApymTBuMa. OHO
IPE/ICTaBJba MOPAIHU UMIIEPATHB I10 KOME JaHac BULIE HUje Moryhe onpaBaaTu
o0ecnpaBJbUBAE jeTHUX JINLA WM IPUBUIICTOBAKE APYTUX 300T TOTa IITO
Cy NpUIagHULM HCTE pace, UCTe 00je KOXKe, HAI[MOHAJHE MPUIIAJHOCTH,
ETHUYKOT MOPEKJIa, BEPCKOT UJIU MOJUTUYKOT YBEpEHa, 0Ja, CEKCyalHe
OIPeebEHOCTHU WIIH IPYTOT TMYHOT CBOjCTBA. Y BE3H Ca HABEACHUM, HAYeIIO
JjeIHAKHX IIAHCH U [IOCTyHama y 00JIaCTH pajia U 3alollJbaBaba MOKe OUTH
M HEraTUBHO Ae(hMHHUCAHO, OHO TaJla MoApa3yMeBa 3a0paHy JUCKpUMHUHALI]E
OJIHOCHO HEJICTUTHMHOT IpaBJbera pasnuka.’ [lurame jeqHAKOCTH Ha
pany Halla3u ce Ha JIMCTH HajOUTHUjUX LHUJbEBA COLMjAJIHE U MOJIUTHKE
3anonbaBama 1 3aTo MehyHnaponna opranunszauuja pana, Caser EBpone u
EBporicka yHH]ja ynHEe HAIOpe ¥ MHTCH3UBHE aKTUBHOCTH KOj€ Cy YCMEpEHe
Ha CTBapame ycioBa 3a o0e30ehuBame jeqHakuX MOryhHOCTH M jeHAKOT
nocTymama Ha pazmy.'

1.1.2. 3abpana ouckpumunayuje y oonacmu paoa u 3anoul.baéarsd

Peu nuckpuMuHaIMja je TaTUHCKOT TopekJsa (aT. disciminare) n
3HAYM OJ[BajaTH, Pa3jduKOBaTH. TOKOM BpeMeHa y MpakcH je, HapodH-
TO y 00JacTH mpaBa, JOOWIa 3HAYCHE , HEO0360./bEHO PA3IUKOBAIEN.
JluckpuMuHaIyja ce yriaaBHOM JAe(UHUIIEe HEraTuBHO, Kpo3 3a0paHy, JOK
C€ HCTOBPEMEHO IIPOMOBHIIIE jeIHAKOCT, KaKO JopMaliHa, OJHOCHO ITpaBHa,
KOja C€ OIHOCH Ha ITPABHO PETYIIHCAE jJeTHAKOT TPETMaHa CBUX JbY/IH, TAKO U
CYIITHHCKA jJeIHAKOCT KOja ce 0aBU CTBAPHUM H3jeHAYaBAHEM Y TPETMAHY
Jbynu.'* JluckpuMuHaIKja HAapyIIaBa jeJlaH Ol HajBaKHUJUX MTPABHUX U MO-
pANHUX MPHUHIHUIIA Y CABPEMEHOM APYIITBY — MPHHIIMIT JSAHAKOCTH JBY/IH.
JenmHakocT — 3Ha4YM Ja Cy CBU JbYH BPEIHH MOIITOBaa U Ja cy, 0e3 003upa
Ha pasyiiKe Koje Melhy mHUMa MocToje, jeJHaKH Y JIOCTOjaHCTBY U MPaBUMa,

10 IIpeambyna YcraBa @paniycke ox 1946. mpokiaMyje 1a ce “HUKOME HE MOKE HAIIKOAUTH
Ha paJy WM Ha OCIYIIO0 OCHOBY H-eTOBOT MHUIIUBbEHHA, OPEKIIa K yBepema.” Bua: A. Lyon-
Caen, Legalite et la loi en droit du travail, Droit social, No 1/1990, ctp. 73 u 74.

11 Jb. KoBauesuh, Ilpasa cybopounayuja y paoHom oOHOCY U FeHe epanuye,
[IpaBan Qaxynrer VYruBep3mrera y beorpamy, Llenrap 3a wm3maBamTBo u
nHpopmucame, 2013, ctp. 387.

12 C. Jamapesuh, [lpupyunux 3a 6opoy npomue ouckpumunayuje na paoy, mehyHapoouu
CManoapou, HaYyUOHAIHO 3aKOHO0A8CME0, CyACcKa nmpakca, beorpan, 2012, ctp. 7.
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Tj. Aa cy paBHompaBHu."> OBaj MPUHIIKII, y JaHALIHEM PaBy MOApa3yMeBa
JIa Ce jeIHAKO, OZTHOCHO PAaBHOIPABHO (jEAHAKOCT U PABHOIPABHOCT CE MOT-
IYHO He TOy/apajy) TPETUPAjy CBU WIAHOBH JPYIITBA, Y CBUM 00JlacTUMa
*kuBOTa 63 003upa Ha ypoleHa niu credeHa obenexja u Jpyre OKOTHOCTH.

IIpema 3akony 0 3a0paHu IUCKPUMHUHALIK]E, U3PA3H « IUCKPUMHUHALH]A»
U «IUCKPUMHMHATOPCKO IOCTYIAame» O3Ha4daBajy CBAaKO HEONpaBIaHO
NPaBJbCHC PA3IIMKE WM HEJEHAKO MOCTYNakhe, OJHOCHO IMPOIYIITARkE
(MCKJbYYHBam-€, OrpaHHYABAE HITU JJaBabE IPBEHCTBA), y OHOCY Ha JINLA
WJIM TPyIIe Kao U Ha WIAHOBE IUXOBUX MOPOAMLIA, MU IlbUMa OJIMCKa JIUIA,
Ha OTBOPEH WJIM IPUKPUBEH HAUYMH, a KOjU CE 3aCHUBA Ha pacH, 00ju KOXKe,
NpelnrMa, Ip’KaBJbAHCTBY, HAIIMOHAIIHO] NMPUIAJHOCTH WJIH CTHHYKOM
MOPEKJIY, je3UKY, BEPCKUM HJIM NOJUTUYKUM yOehemunma, 1oy, pogHoM
UJICHTUTETY, CeKCyaTHOj OPHjEHTAIINjH, UMOBHOM CTamby, pOl)ery, TeHETCKUM
0CO0CHOCTHMA, 3APaBCTBEHOM CTakby, HHBAIUIUTETY, OPauHOM U HOPOAMYHOM
cTarycy, ocyhuBaHOCTH, CTApOCHOM J100Y, U3TJIENy, YWIAHCTBY Y HOIUTHUYKHUM,
CHHJIMKAJTHUM U IPYyTHM OpraHu3anujama u IpyrHM CTBapHHM, OJHOCHO
NPETHOCTaBJHEHUM JINYHUM CBOjcTBHMA."” JlucKkprMuHanuja noraha, u3Haz
CBera, JMYHO JOCTOjaHCTBO 3aMI0CJICHOT MJTH JIMLIA KOj€ TPaXKH 3aI10CIICHE aJll
OHa jecTe W MoBpea YCTaBHOI Hayela O JIOCTYITHOCTH CBUX PaJHUX MecTa
HOJI jeTHaKUM ycinoBuMa. Jlakie, CymTHHa IMCKPUMHUHALIA]E OTJIefa ce y
HEje/IHAKOM IOCTYTaly MpeMa jelHaKuMa, ajld U Y JeAHAKOM IOCTyTamy
npema HejenHakuMa. Hekom nuny ce 300r IMUHMX cBojcTaBa yckpahyje
IpaBo Koje je ApyruMa JOCTYITHO HIJIM MYy CE€ HEKO MPaBO OrpaHU4aBa, JOK
ce Apyruma npusHaje y myHoM ooumy.'

Cy30ujambe  OUCKPUMHUHALIM]E PAaJHUM  3aKOHOAABCTBOM U
nponucuMa y o0JacTH MO3UTUBHOIIPABHE 3aKOHCKE PETYJIATUBE Y LUIBY
3alITUTE JOCTOjaHCTBA HA paly MOAPasyMeBajo M yBolheme MO3UTHBHE
JUCKPHUMMHAIIM]E TEKE 3aIIOCIUBHX JHIIA OJHOCHO TPUIIATHUKA PABUBHX
JOPYIITBEHUX Ipyla Ha TPXKULITY paja — HOP. JUIAa ca WHBAJIHIUTCTOM,
NpHUIIAJHUKA HAIlMOHAJIHHX MamHHA, UTIA. A TyMadyemeM 3aKOHCKUX

13 H. Ilerpymmuh, M. bekep, IIpaxmuxym 3a saumunty 00 ouckpumunayuje, Sigrid Rausing
Trust, [TapTHepu 3a nemokparcke npomene y Cpouju, beorpan, 2012, ctp. 12.

14 C. JamapeBuh, 3awmuma 00 ouckpumunayuje Ha pady, PagHo u comujagHo mpaso,
Beorpan, 0p.1/2012, ctp.62-85; Jb. Koaueuh, 3abpana cmapocne ouckpumunayuje
PaoHUKa y ceéemiy KOHyenyuje akmugHoz Cmapera u mehyzeHepayujcke conuoapHocmu,
Panno u conmjanno nmpaso, beorpan, 6p.1/2012, ctp. 87-110.

15 UYnam 2, ctaB 1, 3axon o sabpanu ouckpumunayuje ,,Ci. rmacauk PC*, oOp.
22/2009.

16 JakomsseBuh T., Poona pasnonpasnocm u ouckpumunayuja y obnacmu paoa, 3eMyH,
2015, cTp. 6.
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oapendu, oBzie ce MOTY CBPCTAaTH M ocode 00oJiesie 0 peTKUX 00IeCTH Kao
HpHIaHUALH By THEpaOuIHe ApyuITBere rpymne.s Ykonuko oapende 3akoHa u
IpUMEHa HCTHX MOIPa3yMEBajy IPaBJbEHE Pa3INKe, HCKIbY UCHE HITH 1aBatbe
MPBEHCTBA, Y CMHCILY OoceOHe 3amTuTe U noMohu oagpelyeHnM kareropujama
3anocieHux, Hehe ce cmarparu auckpuMuHanujom.”” TIpaBo Ha KUBOT 6e3
JTUCKpUMHUHAaLUje je GyHIaMeHTaIHO mpaBo YoBeka.'” JluckpuMuHanmja y
o0ylacTy pajia 1 3anolljbaBamba je HajpaclpocTpambeHHja jep je y 0Boj o0nacTu
BEKOBHMA MPUCYTaH JAUCKPUMHHATOPCKU TPETMaH rpyla M IMojeinHana u
TaKBa IpaKca je y BEJIMKOj MEPH M JaHac MPUCYTHA, y MHOIMM 3eMJbama.
[ToppasymeBa nocryname MOC/I0AaBla WK HagpeheHor pagHuKa KOjUM ce
3ar0CIICHH, I'pylia 3al0CICHNUX WM JIUIE KOje TPaXKH 3al0CIICHE CTABIbajy
Y HEIMOBOJbHU]H TIOJIOXKA] Y OJHOCY Ha 3alOCJICHOT WJIH JIMLE KOje TPaKu
3aI0CIICH-E KOjU Ce Halla3e y yIIOPEeInBOj CUTYalMj1 a Koje 3a0pamyje NpaBHH
nopenak.'®

Hako ce 3a0paHa JUCKpUMMHALMjE TOAMHAMAa OJHOCHJIA CaMO Ha
3arociieHe, YUMIbEH je 3HadajaH MMOMak ¢ 003UPOM Ha TO Ja ce oxpende
3aKOHA KOje€ PeryjIHIly OBy 00JacT OJHOCE U Ha JIMLA KOja TPaXke 3aIl0CIICHE.
Jpyrum peunma, LITUTE c€ KaKo JIMLA KOja Cy Yy PaJHOM OJHOCY, TaKO M
JMIa 3aMHTEPECcOBaHa 3a 3aCHUBAKE paJHOr oaHOca.” Melyibyncke pasiuke
MPUIMKOM 3allOllJbaBamkba MOTY Ja MPEACTaBIbajy MPEHnpeKe y CMHUCIY
HejeHaKe JTOCTYMHOCTH 3alociieha, yciIoBa KOHKypca 3a I0cao, ycloBa
Ha pajJIHOM MECTY, cUcTeMa HarpahuBama M CIMYHO U MOTY IPOY3POKOBATH
JuckpuMuHanyjy. OHa 10BOJIU /10 MOropIliamka ycJioBa y PagHOj CPEIUHHU U
JIOIIE yTHYE HA IMYHOCT M 3/1PaBJbe PAHUKA M YTPOKaBa BErOB HHTErpUTET.>

Bpojua nctpaxkuBama ykasyjy Ja je 3a cMambemhe JUCKpUMHUHALIM]EC
y obiactu paja M 3alolljbaBarmba Ba)KHO KaKO aHTHUIAUCKPUMHUHALMOHO
3aKOHOJIABCTBO, TAKO W JIEJIOBAC APXKABE Y IPOMOBHCAIbY jEIHAKUX
MOryhHOCTH 3a 3alollJbaBamke, KPEUpame MOACTHIIAja 32 KOMIIAHH]je 3a
yckiahiBame CBOJUX MPAKCH ca aHTUAMCKPUMUHALIMOHUM 3aKOHOIaBCTBOM
1 JOCIICHO CIIPOBOl)e-e CaHKIMja 32 OHE KOjU HE MOLITY]y YCIIOCTaBJbEHA
npaBuia.’! Penybnuka CpbOuja je y uuiby pasBoja u yHampehema

17 Donna Gomien, Kpamax 60o0uu kpo3 Eeponcky koueeHyujy o yOCKUM npasumd,
Ipomerej, beorpan, 1994, ctp. 83.

18 W. I'prypes, Juckpumunayuja no memesmuma Koju HUCY U3DJEKOM 3a0paroeHu
y 3axony o pady, Paono npaso, 3arpe6, 2007, ctp. 42. Has. npema: C. Jamapesuh,
Hpupyunux 3a 6opby npomug ouckpumuHayuje Ha paoy, op. cit., ctp. 12.

19 K. Kynuh, C. [lepuh, Paoro npaso, 3aBon 3a ynoenuke, beorpan, 2016, ctp. 97.

20 T. I'peud, Mepe npomus ouckpumumayuje y 3anouisvasary u yio2a HeiaOUHUX
opeanusayuja, npupy4dHuk, beorpan, 2014, ctp. 25.

21 CopoBeneHO je HUCTpaKHBAaKkE IO MHUTalky IOCTOjaba AWCKPUMHUHALM]E W HEHE
pacrmpocTpamenoctd y Penmyonunu CpOuju 1 akTepu Ha TPJKUILTY paja cariacHU cy Aa je
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AQHTHJUCKPUMHUHALMOHOT 3aKOHOJaBCTBA, MOTIHCANIA U paTU(HUKOBaJIa FTOTOBO
cBe MehyyHapozHe nokymente Yjenumenux Hampja u CaBera EBporne.?? Yenen
HEeraTUBHOT yTHIIaja AUCKPUMHUHALIH]jE, TPeOa TeKUTH IEHOM CMaberby Ha
MUHUMYM, a 3aTUM U MIOTILYHOM HIIYE3€Hby, H TO HE caMo y 00JacTu pana
U 3aroljbaBama, Beh y cBUM o0lacTUMa JKMBOTA, T€ OMOI'YRUTH 112 Jbyan
JKUBE U pajie cI000IHO 1 Oyy TPETUPAaHHU jeqHaKo, Oe3 003upa Ha pasiuKe
Koje Mel)y ’uMa y Morjeay JUYHUX CBOjCTaBa mocroje.”

JTUcKpuMHHanuja npucytHa y Cpouju. CBaku 1BaJIeCeTH 3aM0CJICHN M HE3aroCIeHH cMaTpa
cynpotHo. IITo ce THye nocronaana, HIjeAaH Hije HaBeO 1a y 00J1acTH pajia H3aIolljbaBarba
y Cpbuju HemMa TUCKpUMHHAL]jE, IITO jaCHO yKa3yje Ha M0CTOjarbe IbUXOBE CBECTH O OBOM
npobiemy. ,,Mebhy 3amocneHuM pagHHUNMMa W3PAKCHU]y IEpLENIHjy AUCKPHIMHUHALHUEC Y
Cp6uju nmajy xene (86%), miahu (91%) u crapuju paguuu (87%), pagauiy 6e3 pagHor
nckycra (100%), ca BUmMM M BHCOKHUM oOpa3oBameM (86%) M ca pajHHM HCKyCTBOM
y mpuBaTHOM cekTopy (87%). Juckpumunanujy, Taxohe, jaHuje yodaBajy 3allOCICHHU Yy
Georpanckom peruony (93%). ,,Hezarnocnena numa Ha CIIMYaH HAYMH IPOLCHY]y TOCTOjabe
nquckpumuHanuje y CpOHju, ¢ THM IITO HE3alOCICHH Y CTapHjUM y3pacHUM Ipynama (IpeKo
90%), xao u paxHuIM ca BehuM pagHuM HCKYCTBOM (95%) cMarpajy aa je qUCKpUMHHAIM]ja
n3paxenuja. ‘Behnna ankeTHpaHux mociojaBana MUIUBEHA j€ /1A j€ y TOCIeBIX HEKOJIHKO
TOJVHA CTENeH IUCKpUMUHanyje nosehan, 1ok Hajeehu 6poj 3arociIeHnX cMaTpa 1a y moriesy
CTEINEHa PacHpOCTParmeHOCTH JUCcKpuMuHanuje y CpOuju y MmocienmbuX HEKOJIUKO TOAnHa
Huje 6mio npomena. IIITo ce THYe OHMX 3aMOCIICHNX KOjH 3amaxajy npoMene, Behuna cmarpa
na je oBaj crerneH nosehan. IllTo ce THye pasnora o mUTamy KOjUX Ce AUCKPHMHHATOPHO
MOHAIIAhE HCII0JbaBA, MCHHTAHM aKTePU Ha TPXKUINTY paja (MOCIOAABIM, 3aMOCICHU U
HE3aI0CJICHN) UCTHYY HEepaBHOIIPABHE KOHKYPCE KOjH CaipiKe YCIOBE KOjU HEKe KaHIHUIATe
CTaBJbajy y HEpPaBHOIPABAH MOJIOXKA] [0 OCHOBY JIMYHOT CBOjCTBA — II0JIa, TOJMHA XKHUBOTA,
HaMOHAJIHE WM €THUYKE IIPHUIIaJHOCTH, HHBaMuANTeTa, nTa. Bua. IloBepeHuk 3a 3amrury
paBHONpaBHOCTH, JJuckpumunayuja na mpoycuwmy paoa, beorpan, 2019, ctp. 11-17.

22 Esporcka KOHBEHIHja O JbYACKHAM IpaBuMa, ykipydyjyhu IIporokon 12; Mehynaponuna
KOHBEHIIMja 0 YKHJamy CBHX OOJIMKa pacHe JucKpuMuHanuje; KonBeHnuja o ykumamy cBUX
obnmKa IUCKpUMHUHAIM]je xKeHa; KoHBeHIMja 0 mpaBuMa ocoba ca HHBAUIMIUTETOM U MHOTE
apyre.

23 CBuma ce Tpeba oMoryhutm mpaBHYHO OCTBApPHBAKE JEMHAKOCTH Y
oOmacTu 3amonubaBakba W pajga W PABHOIPABHOCT y KOPUIINECHY W 3alITHTH
Tux npasa. To moapazymeBa TpH cerMeTa: a) jeAHAKOCT M PABHOIPABHOCT MPH
OCTBapHUBamy I1paBa; 0) 3a0paHy AMCKPUMHHAIM]E [IPU OCTBApUBAmY IIpaBa; U B)
MO3UTHBHY TUCKPUMHUHAIIM]Y TPH OCTBAPUBAY U 3aITUTH MpaBa. JEIUHO KPO3
KOMIUIEMEHTAPHOCT M UJBHY 00jCIUE-CHOCT OBUX CETMEHATA, jEHAKOCT CC MOXKE
octBapurtu. [1. JoBanoBuh, Haueno jeonaxocmu y paonom npasy, 300pHUK pagoBa
Yuusepsurera y HoBom Cany, 6p 1/2018, ctp. 37.
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2. IOJAM PETKHUX BOJIECTHU U ITPABA OCOBA
OBOJIEJINX O PETKUX BOJIECTH

2.1. Ilojam pemkux donecmu

[lo mpaBmity, HE MOCTOjU KOHKpETHA JNe(UHUIIMja PETKUX OoyecTn
Beh ce OoHa gaje mpema3acTylJbEHOCTH HCIIoJbaBama oapehene donectn
Ha ozpeheHom reorpadckom noapyyjy. Perkebonectu cy uecTo XpoHHUHeE,
POrPECUBHE, ACTCHEPATUBHE, YI'POXKABA]y )KUBOT U y3POKYjYHHBAIUAUTET
a npema nponeHama Esponcke Komucuje, 6% no 8% nomynanuje nMa HeKy
peTkyOoecT. PeTka Oomnect je cBaka O0ECT Koja ce jaBJba KOJI HajBUIIIE je/THE
ox 1BexuIbaze ocoda arpema IIpenopynu EBporncke yHuje, peTke 0oaecTu cy
CBe OHe OoJecTH Koje moralajy Mame oreT ocoda Ha Opoj of leceTXubaaa
ocoba.’* Behunna petkux 6osecT iMa Beoma HUCKY mpeBajeHiry (1:100.000
WJIM Mambe) Tako J1a UM ce Ipujaje Majio Maxibe, Oall Kao 1 JUIuMa Koja
0onyjy on mux. ¥ Penyomumu CpOuju ce, mpema moganuMa HarmonamHe
OpraHu3aluje 3a peTKke00IeCTH, MPOoLEekyje 1a OKO Hojla MUJIMOHA rpal)ana
JKUBH Ca HEKOM PETKOM 00iecTH.”> YIPKOC HHXOBOj PETKOCTH, OBE
0ojecTH Cy CBE pacHpoCTpamEHUje jep MMa TOJIHMKO PAa3IM4YUTHX BPCTa
peTkux Oosiect Koje moraljajy MUJIHMOHE JbYAM IIHPOM CBETAa U FHHXOB
0poj KOHCTaHTHO pacte.’® 3060r creupHUIHOCTH U KapPaKTEPUCTHKA PETKUX
OotecTH Kao 1 Opoja JbyIn Koju 000JhE€Bajy O ICTUX, Ha TII00ATTHOM HUBOY Ce
npenysumajy oapeheHun MexaHn3MHy, MEpe U yJaxky HallopH Jia ce no0oJbIia
KBaJIMTET )KUBOTA ¥ COLINOEKOHOMCKH IOTeHLIM]jall 00oennx ocoba. OHo je
mTO je OMTHO je ma Ou Tpebaro ma Te Mepe Oyay y Behem ooumy kako Ou ce
ocobama 00J1esIMM 0J] PETKUX O0JIECTH MPY’KUJIa IITO aJeKBaTHHU]ja 3aIITHTA.
OcuM Mepa Koje ce mpeay3ruMajy Ha IJ00alHOM HHBOY, HAa HallMOHAJTHOM

24 Paragraph 3, Council recommendation of 8 June 2009, on the action in the field of rare
diseases (2009/C, 151/02), Official Journal of European Union, 151/7.

25 80% perkux OolecTH Cy TCHETCKOI IOPEKJIa, OcTajle Cy IOCIeHIa HH(EKIH]a,
anepruja, yTanaja (paxkropa >KHBOTHE CPeIHHE WM Cy JeTeHepaTHBHE W MpoiudepaTuBHE.
Kox 50% ocoba ca peTkum OomnecTnma, IpBU CUMIITOMHU OOJIECTH ce jaBibajy Beh Ha pohemy
W y PAHOM JIETHECTBY Ta 3aT0 0K0 30% zene ca peTkom Oorerihy *KHUBU Mambe 011 5 TOANHA.
Hajuemrha mocnenuma peTkux 00JECTH je TpajHH MHBATUAUTET. ako MOCTOje IIEHTPU KOjU
HpyXkajy ajeKkBaTHe yciyre ocodama o0osesiiM o1 peTkux Oonect, y Pemyomuim Cpoujn
JOII yBEK He ITOCTOjU perucrap obonenux perkux oonectu. Bun. [llma cy pemke bonecmu?,
Hammonanna opranmzanmja 3a petke Oomectu CpOuje, http://www.norbs.rs/sta-su-retke-
bolesti/

26 Hako perke OONECTH KapaKTEpHIIEe HHCKA PACIOCTPABEOCT, YKyHaH Opoj JbyAu KOjH
Oomyje on petkux 6onectu y EV je usmehy 27 u 36 munnona, npema nopamuma u3 2009
roguHe. Behnna mux natu ox pazmuuutux Oosnect koje morahajy jemny ocody ua 100.000
ocoba, 1 OHHU cy IOceOHO pamuBa U oceTsbuBa rpymna. Paragraph 5, Council recommendation
of 8 June 2009, on the action in the field of rare diseases, op. cit.
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HUBOY y aomahem mpaBy, noHet je IIporpam 3a peTke GonecTu 3a nepuoa
2020-2022. ronquHe Koju uMa 3a LI1Jb 1a YHAIIPEAH 31PaBCTBEHY U COLUjAIHY
3aIITUTY 0c00a 000JIETUX Ol PETKUX O0JIECTH Kao U Aa M000JbIla KBAJTUTET
JKUBOTA OBUX 0C00a.

Kaxko je »UBOTHHM Bek JMIa 00OJENINX Ol PETKUX OOJIECTH YECTO
ckpaheH, a KBaJIUTET KMBOTa y BehMHM cilyyajeBa HUje 3a]10BOJbaBajyhu,
nopez npodiaemMa Koju HoCToje y IOMEHY 3ApaBCTBEHE 3alITHTE, TPoOIeMaTuKa
nua Koja 001yjy o peTKUX OOJIECTH OIJIe/ia Ce M y HeaJAeKBaTHO] COLMjaTHO]
3amtuTd. Hanme, y Benukom Opojy ciydajeBa, 000ieny HUCY NMPEno3HaTH
y CHCTEMY COLHMjaJIHE 3alITUTE U HauJia3e Ha MPENpPEKe y OCTBAPUBAY
npaBa KaJa UMajy [0CTaBJbEHY AMjarHo3y peTke Oonectu. Pasnor 3a oBo
JISKHU y YMIbEHULHM Ja ¢y MaHH(pecTauuje peTKuX O00JIeCTH YeCTO BeoMa
cnequuYHEe U CAaMUM THM C€ HE YKJamnajy y yobuuajeHe aepuHULIH]jE
nHBanuaurera. [lopen Tora, mrxoBa (pU3MUKa 1 MEHTaJIHA omITehema Mory
OWUTH U3BOP AUCKPUMHUHALIM]E, TC 3aXTEBajy CUCTEMCKY HHTEPBEHIIN]Y paan
o6e30ehema jenHakor npuctymna o0pazoBamy, IPOPECHOHATHO] U IPYILTBEHO]
npuxsahenoctu. CBe HaBEECHO PE3yNTHPA YHHCHULIOM /1A CE TOPOAULE JTHLIA
000Jenux off peTKUX 00JIeCTH CBAKOAHEBHO Oope 3a moMoh 1 MoApPILIKY Koja
UM je HEOIXO/IHa, Kao 1 32 OCTBAPUBALE TPaBa U3 3APABCTBEHE U COLIMjATHE
3alITHTE Koja Ou Tpedasio 1a Cy MM 3arapaHToBaHa M JaKo JOCTYIHA y
OpraHU30BaHOM CHCTEMY.”’

2.2. IIpasa ocoba obonenux 00 pemkux 6orecmu
U FUX06A COUUJATHA CHUZMAMU3AYU]A

[IpaBa ocoba oOosenmux Om PEeTKUX OOJECTH TPBEHCTBEHO CYy
3arapantoBaHa YcraBoMm Pemyonuke Cpouje. tbume ce, mpeBacxomHo, IITUTH
IIpaBO Ha XUBOT, TCJICCHU U IICUXUYKU UHTETPUTET, JbY ICKO HOCTOjaHCTBO,
OJICYCTBO CBake AUCKpPUMHHAIMje (M MO0 OCHOBY OO0JIECTH), TIpaBO Ha
3[paBCTBEHY 3aIlITUTY, TIOMON y OCTBapuBamy MpaBa U 3alITUTY mpasa.’®
OcuMm YcTaBa, mpaBHU OKBUP y 00J1aCTH PETKHX OOJIECTH Ocliama ce M Ha
3PaBCTBEHY M COITHjaTHY 3alITUTY Kao JBE MOJjeTHAKO BAYKHE 00JIACTH KOje
Cy perynucane 3akoHuMa.”’yY 00acTu paJHOr Mpasa, MPUCTYI ocodama ca

27 Bun. Ilpoepam 3a pemke 6onecmu 3a nepuoo 2020-2022. 2o00umne, NOCTyTIaH
Ha: https://www.srbija.gov.rs/dokument/45678/strategije.php.

28 Kao mro cy oBa mpaBa mpusHara cBuM rpahanmva Penyonuke CpOuje omHOoce ce U Ha
mpaBa ocoba obonenux oapetkux donectu. UYnan 23-68, Yemas Penybauxe Cpouje

29 3axomn o 30pascmeenoj zawmumu, ,,Ci. mmacauk PC*, 6poj 25/2019, nedunnmie mojam
LIEHTpa 3a peTke OOJeCTH Kao 3/pPABCTBEHE YCTAaHOBE TEPLMjapHOI HUBOA 3[PABCTBEHE
3amTuTe Koje 00aBibajy ITOCIIOBE LEHTpa 3a onpeheHy BpCTYy peTkux Oonectu. 3akoH o
30pascmeenom ocueypawy ,,Ci. rmacHuk PC” 6poj 25/19 unanom 16. yTBphyje na ce numa
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peTKUM OoJecTiMa, UMa 3a HUJb Ja UM IPY>KU MOAPLIKY Ha TPXKUILTY paja,
NOZPIIKY y PaAHO] cpeuHu Oe3 TucKpuMuHanuje u Moryhnoct ooezoehema
colLMjajJTHe CUTYPHOCTH. 3Hayaj 3aIlTUTE MpaBa 0co0a 000JIennX o1 peTKUX
0osecTH CYIITHHCKH ONpPEAeIbYje BUXOB MOJI0XKa] y IPYLITBY, jep ¢€ OBUM
IyTeM OHU JOBOZAE Y PaBHOIIPABHU I10JIOXKA] Ca OCTAJIUM JIMLIUMa KOJI KOjHX
HEeMa 3PaBCTBEHUX CMETHH M KO KOjUX HUCY YMAHCHE PaHE CIIOCOOHOCTH.
HctpaxuBama 0 yTHLAjy PETKOCTH O0JIECTH Ha HACTAHAK CTUTMaTH3allHje
U COLMjaJTHEe MCKJBYUYCHOCTH 0co0a 000eNnX ol peTKUX O0JIECTH Cy J10cTa
CKPOMHa, aJI1 C€ cMaTpa JIa peTKOCTOO0IECTH, OJHOCHO HeHa HEYOOH4ajeHOCT
M3a3MBajy OLITPH]jE PeaKlyje 3ajeIHHUIIE, TE JIa € MOXKeoueKnBaTH Behu crenen
1 00MM CTHUTMaTu3aluje u nparehe conujaine UCKIbYYEHOCTH MOro)eHux
HojeAMHALA, OHOCHO APYIITBEHUX Ipyna. Ha To ykasyje u conujanau craryc
ocoba 06ostenux o peTkux 6onectn.>

[lojam comujanHe UCKIBYYCHOCTH KaKoO y BpeMe H-erOBOI' HACTAaHKa
TaKo M KacHUje OMO je Be3aH 3a COLMjaJIHy MOJUTUKY U COLUjaJIHO IIPABO,
OJTHOCHO 32 OCTBapHBam-€ MpaBa U3 COLUjAIHOT OCUTypama. Y Ta mpasa
yJIa3W U IIPaBO Ha 3alITHTY 34paBJba KA0 OCHOBHO IIPAaBO U3 3APaBCTBEHOT,
OJIHOCHO COLMjaJIHOT OCHI'ypama, YMME NPUMapHH 3aXTEB MambHUHCKE
JIPYLITBEHE rpyne o0O0JennX O] PETKUX OO0JECTH 3a 3aIITUTOM 3/paBJba
MPOM3UIIA3H U U3 CAMOT KOHLIETITA COLIMjalIHEe HCKJbY YeHOCTH, Oe3 003upa Ha
HETOB MPETEKHO COLMOIOIIKH, UIIH TPETEKHO COLUjaIHONIPABHU KapaKTep.
Crurmarusanmja, ca Apyre cTpaHe, IpeMa MojelnHUM ayTOpUMa, yKIbydyje
CTEpPEOTHIIe, IPEeAPACy/Ie U AUCKpUMUHALIH]Y.>! YIIPaBO 3aTO ce paJHOIPaBHH
CTaTyC JIMLa 00O0JENINX O PETKUX OOJIECTH Y MHOI'MM 3aKOHOJaBCTBHUMA

obosena of peTKux OOJECTH CMaTpajy OCHUTYpaHHIUMa y CMHCIY MOMEHYTOI 3aKOHAa Ha
OCHOBY CaMe JI1jarHo3e, YKOJIMKO HUCY 10 HEKOM JPYTOM 3aKOHCKOM OCHOBY CTEKJIH CBOjCTBO
ocurypasor nuna. Unanom 52. ct. 4. u 5. 3axona o 30pascmeenom ocucypary yTBpheHo je
na ce y oynery Permy6nuke Cpouje 06e30el)yjy cpencrsa 3anedeme o0onennx ox onpeheHnx
BpCTa peTkux Oonectd U na Biana, 3a cBaKy KaJeHIAapCKy TOAMHY, Ha NPEAJIOT MHUHHCTPA
31paBiba, JOHOCH aKT KOJHM C€ YTBphyjy MPHOPHUTETH 3a Jeuerme obonenux ox oapehennx
BpCTa peTKUX 00JecTH, Ka0 W Jpyra MuTama OJ 3Hauaja 3a Jiederme O0O0JeNNX O PETKUX
Oomectn. Ynan 131. moMeHyTOr 3aKOHA MPOMKCYje Aa C€ OCUTYpaHHUM JIUIMMA Y IEJTOCTH
00e30ehyjy Ha TepeT cpencraBa 00aBE3HOT 3APABCTBOI OCHTYpama MPEICAH U JICUCH-C
petkux Oonectu. Ox OUTHOT je 3Ha4aja ¥ 3akoH o npasuma nayujenama, ,,Ci. tmacHuk PC*,
0poj45/13, xoju mozpa3yMeBa jeTHaKo MpaBO Ha KOHTUHYUPAHY U KBAIUTETHY 3/IPABCTBEHY
3aIITUTY JIUIA O0OJIENNX Of pETKUX OojecTu Oe3 003HMpa Ha TEKHMHY 3APABCTBEHOT CTarmba
WITH OONIECTH.

30 C. CrojxoBuh 3maranoBuh, Byrnepabunnocm — Opywimeenoe u  nocebHocm
coyujanHonpagroe nonodxcaja auya oboreaux 00 pemxux 6onrecmu, COIMONOUIKH MPETIEN,
vol. XLIX, no 4, 2015, ctp. 387.

31 C. CrojkoBuh 3naranoBuh, Byanepabunnocm Opywmeenoe u nocebHocm
COYUJATHONPABHO2 NON0HCAA TUYA 000NeNUX 00 pemKux borecmu, op. cit., cTp. 390.
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cBeTa yckyalyje ca cTaHOBMIITA IOCEOHE 3alITHTE y 00JacTu paia u
3anolbaBama 0coda ca nHBaIHIUTeTOM.*? [ToceOHO je 3a0parmbeHO BPIIUTH
JUCKPUMMHALM]Y 300 HHBAJIMIHOCTH Y 3alOlLJbaBalby U OCTBAPUBAY
npaBa U3 paJHOT OAHOCA IIPEMa 3ar0CICHO] 0COOM ca MHBAIMIUTETOM HIIH
0Cco0H ca HHBAJIUIUTETOM KOja TpaXku 3arociemne.”> Ocobe ca MHBAIHIUTETOM
TPaJAMLHOHATIHO YKMBajy MOCEOHY 3alITHTY Ha paay Uy Be3u ca paaoM (y
paaHoj cpearHM). 3Ha4aj OBE 3aIUTUTE CYLITUHCKH ONpEAeIbyje MOI0XKaj
WHBaJIUAA y APYLITBY, jep je Be3aH 3a paJ MHBAJIUAA KOJUM IIyTEM OHHU
00e30el)yjy cpencTsa 3a KUBOT, aJId JIOBOZE CE U Y PAaBHOIIPABHU I10JIOXKA]
€a OCTAJIUM JIMIIMMA KOJI KOjUX HeMa 3/{pPaBCTBEHUX CMETHbH U KO KOJUX HUCY
yMambeHe pajiHe criocoonoctu.* Kaja cy y murarmy ocobe 06osese o1 peTKuxX
OomecTH, U3pa3uTa pazInuUTOCT ILUXOBUX CUMIITOMAa U MaHU(ecTanuja
3axTeBa IPUMEHY HHINBUIYATUCTUYKOT IIPUHIIUIIA Y PErYIHCAbY BUXOBOT
pagHOIIPABHOI CTaTyca, y3 NPUMEHY OApEenOH 3aKOHA KOje PEeryiHIry
3anonbaBame U pag ocoda ca mHBaIuaAuTeTOM. CTOra, ocode ca peTKUM
Oonectuma, Kao 1 ocobe ca moceOHUM noTpedama He Tpeda caryiefaBaTu caMmo
ca MEIMIMHCKOT CTAHOBHILTA U He TpeDa UX U3jeAHauaBaTi caMo ca oosnenrhy,
Beh y BMXOBOM OKpYXKemy Tpeba TeKHUTH Ka CTBapamy TaKBUX YCJIOBA Y
Kojuma he cBM Jbyau OMTH paBHOIPABHHM M MMATH jeAHAKe MOryhHoCTH
3a y)KMBambE€ 3arapaHTOBaHUX IpaBa, YKJbydyjyhu W mpaBo Ha pax u
3aM0I/baBakbe.

32 IlocebHa 3amrTuTa y OBOM cCilydajy je mpeBuheHa je 3axonom o npogecuonantoj
pexaburumayuju u 3anoubasarsy ocoba ca unsanuoumemon, ,,Ci. rmacauk PC* 6p. 36/2009
u 3axoHom o cnpeuasarsy OUCKpuUMuHayuje ocoda ca uneanuoumemon, ,,Ci. rmacauk PC* 6p.
33/06, xojuma ce ypelyjy moacTHIaju 3a 3aN0NIJbaBamkbe U CTBAPAHE YCIOBA 38 PABHOIIPABHO
YKJby4HBame 0co0a ca MHBAIMIWTETOM Ha TPXKUILITE pajaa, o0aBes3a 3amonubaBama 0cola
ca MHBAJIUAUTETOM Y3 3a0paHy AMCKpUMHUHALMje M 00aBe3y MOIITOBabA JbYJACKUX MpaBa U
JIOCTOjaHCTBA 0C00A Ca MHBATHIUTETOM.

33 Ilom ocoboM Koja TpaXKH 3amocieme cMarpa ce ocoda Koja je Ha oxroapajyhu HaumH
MpYjaBJbEHA CITY>KOM HA/JIEKHO] 32 3amonubaBame. HaBenena onpenda ce takohe ogHocH 1
Ha Tmparuona ocobe ca MHBaIMAUTETOM. [IpaTmnam ocobe ca MHBAIWAWTETOM jeCTe CBAKO
e kxoje 06e3 003upa Ha CPOACTBO JKMBH y 3ajeTHHYKOM NOMahMHCTBY ca ocoOoMm ca
MHBAJIMIUTETOM M TPAjJHO jOj IOMaXKe y 3a/10BOJbaBamby CBAKOJHEBHUX KHUBOTHUX MOTpeda 6e3
HOBYaHE WM JIpyre MaTepujanne HakHajae, Unan 21, 3axkona o cnpeuasarsy ouckpumunayuje
0coba ca UHBATUOUTNEMOM.

34 1. JoBanoBuh, 3awmuma uneéanuda y paonoj cpeounu, IlpaBau Gakyiarer YHUBEp3UTETA
y Hoom Cagxy, Vol. 49/3 2015, ctp. 931.

35 Eeponcka cmpameeuja 3a ocobe ca uneanuoumemom 2010-2010. Y Jbyou u
packpuha, Ogbop 3a jpyacka mpasa, Hum, 2012, ctp. 6.
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3. IIpaBo Ha 3anmouLbaBamke U paj 0coda
000Jie1UX 01 peTKUx001ecTu

3.1. luckpumunauuja ocooa obonenux 00 pemkux 6onecmu

Kao mrro je ayTopka mpeTXoHo y pajy Harjacuia, TMCKpUMHHAIH]ja ce
jaBJba y 1Ba BUJIA, KOja Cy jeZIHAKO peJIcBaHTHA 3a M0JI0XkKaj 0co0a ca pETKUM
Oonectuma. M To kao nCKIbyUMBame y Iopehermy ca ipyruma Koju Hemajy HeKo
crnenu(pUIHO CBOjCTBO UITH TIPYKakhe UCTOBETHOT TPETMaHa Kao M JPyTHMa.
Ocobe ca peTkuM OosecTUMa MOT'y OUTH Torol)eHe Ha IUPEKTaH HAYMH KaJia
je y muTamy UCKIbYUYHBamhe y mopehemy ca Ipyruma, y CUTyaluju Kajaa uM
ce 300T HBUXOBOT 3[IPaBCTBEHOT CTambha MU CIEIUPUIHUX 3APaBCTBCHUX
motpeba yckpahyje oHo miTo ce ApyruMa He yckpahyje.’® Kama ce rosopu
0 TIpyXKamy MCTOBETHOT TPETMaHa, Kao BUAY JUCKPUMHUHAIIHN]E, MUCIHU Ce
npe cBera Ha TO Jia ¢y ocole ca peTKuM OoJiecTHMa BpJIO 4ecTo Torohene
HC3HAKHLCM, UTHOPHUCAKHCM U HE3a/1I0BOJbaBaAkhEM IbUXOBUX HOTpe6a Ha HUBOY
3amTUTE (3paBCTBEHE, COIMjalIHE U JIpyTe), 00pa3oBama, 3anoljbaBama,
Kaou HEIIPYKakbEM IMOAPUIKE OGOHCHI/IMa " 4JIaHOBHUMaA IbUXOBUX IMMOPOAUILIA.
Ha HuBOY 3/1paBCTBEHE 3allITUTE, 0BAj BUJI JUCKPUMUHALIM]E TIPEIIO3HAje Ce Y
HEJIOBOJLHOM YKJbY UM BabY TPO0OIeMa 0co0a Koje JKUBE ca PeTKUM 00JIeCTHMa
y KOHTEKCT jaBHOT 3[[paBJba M IIAHUPAha 3[]paBCTBCHE 3amTHTE.

Cdepa 3anorsbaBama 1 pajia 0coda 000JIeTrX 01 PETKUX O0JICCTH aJin
Y MHBAJIK/IA j€ BaXKHA jep € Y 0], HajIipe, 3a/I0BOJbaBajy er3UCTCHITU]jaTHE
notpebe Jbyau. Ca apyre cTpaHe, Ta cpepa mpruBIavH MaxKmy 1 300T YHHCHUTIE
Jla Cy Y H0j HaQjIpPUCYTHHjH TTPoOIeMH TUCKpUMHHALMje Mely Jbynuma.
ITpema HEKUM HCTpaKUBAmBMMa’®, TMCKpUMHUHALIM]A TTPH 3aTONIIHaBALY j€
Hajuenrhu oOIMK AUCKPUMHUHALIM]E, 8 OHA He 3a00MIIa31 HU JIMIa 000JIema oj1
peTkuX OoecTH HU 0CO0e ca MHBATUAUTETOM. Ha MCTY UMbeHUIY yKa3yje
ce u y u3BemrajuMa [ToBepeHnKa 3a 3alITUTY paBHOPABHOCTH.

VY conujanHoj 3alTHTH, 0co0e ca peTKUM OojecTHMa ce Hajuernhe
YKJbYUY]jy y IIEMe 3alITUTE IO HCTHM WIJIH CIIMYHUAM CTaHAapaoM ca ocodama
ca MHBAJUJUTETOM U YOIIIITE CE HE MPENo3Hajy ayTOHOMHO, 1a 300T He

36 Ilpumepu 3a To Moru Ou ga Oyny HenoOHjame WIH I'YOUTaK TOCIa YCIIeA 3ApaBCTBEHOT
CTama, NCKJbYUEHE U3 MPOLIeca PEJOBHOI LIKOJIOBakba, U JIp.

37 Huckpumunayuja ocoba ca pemxum 6orecmuma, Hannonanxa opranu3zanyja 3a
petke 6omectn Cpouje, http://www.norbs.rs/diskriminacija-osoba-sa-retkim-bolestima/.
38 Ucrpaxusame [IECHU/-a (LlenTap 3a cnobomne m3bope u neMokparhjy, beorpan)
u3 2013; Mapuo PesranoBuh, /lpumena anmuouckpumMuHayuoHo2 3akOH00A8cmad y
obnacmu paoa, Temuna, 6p.2/2014, ctp. 97.

39 Toouwrsu useewmaj I[losepenuxa 3a 3awmumy pasuonpastocmu, beorpan, 2014.
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MOCTOjH HU a/IeKBaTHa 3amTuTa. Kaza je y nuramy noapmkaocoOu Koja )KUBH
ca peTkoM Oosrerthy UM BeroBoj NOpoAKULHK (OHIIO /1a je y TUTamy JeTe WIH
oapacia oco0a) y BUAy Mepa kojuma ce 00e30el)yjy colujaaHa CurypHoCT U
JOCTOjaHCTBO, OBY I'PyIly YITIaBHOM KapaKTEPHILE CUCTEMCKa HEBH1JbUBOCT
U HEOCETJPMBOCT 3a HMXOBE KOMIUIEKCHe norpede. OmncraHak M myHa
MHTErpaluja y CuCTeM 00pa3oBamba TaKohe Cy yrpoKEeH! 3aHEMapUBAEM,
HeoAroBopHomhy cucTeMa M IOjeJMHAalad, Kao M JUCKPUMHHATHBHUM
npakcama. Y Torjieny pajaa v 3anoliijbaBamka, JUCKpUMHUHAILIMja ocoda ca
peTKuM OoiecTHMa BH/IJbHBA je KPO3 00a BU/1a TUCKPUMHHATHBHUX pagmi.*’
HcroBpemeHo, B110BY ahUpMaTUBHUX aKIIHja (HO3UTUBHEAUCKPUMHUHALIT]E,
LITO IPEACTaBJba Mepe KOjuMa ce HAMEPHO YMHH pa3iiuKa, 1a OM ce MOYETHH
HEpaBHOIIPABHHU I0JIOXKA] HEYTpaIKcao U NOCTUIao oArosapajyhn HHUBO
3aJ10BOJbEHOCTH MOTpeday paBHOIIPABHOCTH) CY HEIOBOJHHO DPAa3BHUjEHU
WM y TOTIYHOCTH H30CTajy. *!

3.2. Ilpaso na 3anow.vasarse u pao ocooa
0boa1eaux 00 pemkux d6onecmu

BumecTpyka BymHEepaOMIIHOCT OTHOCHO PAarbHUBOCT APYIITBEHOT
TI0JIO’Kaja JINTIA 000JIeNNX O PETKIX O0JIECTH 3aXTeBa peBrl)ame MoCeOH X,
OTHOCHO JTOJaTHUX MPaBHUX MEXaHW3aMa KakoOW ce muMa 00e30emuio
MpaBo Ha COIHMjaJHy CHUTYPHOCT, 3JIpaBCTBEHY 3aIllITUTY M 3alITUTY Ha
pany. YKuBame MpaBa Ha COIUjaTHy CUTYPHOCT, K&0 OCHOBHOT JBYICKOT
mpaBa, MoJpa3yMeBa OCTBApHBAILE IMpaBa Ha (IOCTOJaHCTBEH) pajl pAFbUBHUX
IPYIITBEHUX TPyTa, KaKBa cy JuIia obonena o petkux donectu. [locebHoCT
3/IpaBCTBEHOT CTATyCa 3aXTeBa U carjieiaBarmbe U YyCTAHOBIbABAE IIOCEOHOCTH
PaJIHOIIPABHOT CTaTyca 000JIEIHX JTUIIA, HAPOUUTO Y KOHTEKCTY CABPEMEHOT
MPHUCTYTIa y CONMjaIHUM MOJMTHKaMa apkasa EY, rie ce yBoau KOHIENT
T3B. APYIITBA 3aCHOBAHOT Ha pamxy. OBaj MPUCTYT MOAPa3yMeBa aKTHBHO
YKJbYYUBaAKE U MOAPIIKY 3a UHTCTPpUCAE CBUX pamkbUBUX APYUITBCHUX
rpyma Ha TPJKUIITE pajia Uy pajHy CpequHy 0e3 JUCKpPUMHUHAIIN]E, Y OHUM
ciy4ajeBuMa ryie je To Moryhe.*

40 Huckpumunayuja ocoba ca pemkum donrecmuma, HanpoHaaHa opraHu3aimja 3a peTke
O6omectn CpOmje, noctymHo Ha: http://www.norbs.rs/diskriminacija-osoba-sa-retkim-
bolestima/.

41 Bun. H. [erpymmuh u rpyna ayropa, Komenmap 3akona o 3abpanu ouckpumunayuje,
[IpaBocynna akanemuja beorpan, 2014, ctp.202.

42 C. CrojkoBuh 3naranoBuh, 3anowwwvasarse u pao auya oborenux o0 pemxux borecmu,
SUPRAM — Vapyxeme npaBHHKa 32 MEIUIMHCKO U 3/paBCcTBeHO mpaBo Cpouje, beorpan,
ctp. 1-4.

254



Munuya Muyosuh, Ilpaso Ha 3anowvasarse u pad ocodba 0ooneaUx
00 pemkux bonecmu, cmp. 241-260, XX1V (2/2020)

PannonpaBuu craTtyc oOoienux ox peTKux OoJiecTH MOXKe ce
aHAJIM3UPATH Ca CTAHOBMILTA NOCEOHE 3alITUTE Y 00JacTH 3al0lJbaBamba
u pajga oco0a ca MHBAIMAMTETOM, Me)yTHM, M3pasuTa XETEPOreHOCT
peTKux OOJIECTH U AUBEP3UTET Y UCIIOJbABAIbY CUMIITOMA YaK U KO UCTUX
peTKUX 00JIeCTH 3aXTeBa MPUMEHY BHILE WHIUBUAYATUCTUUKOT IPUHIIUIIA
y peryjucamy pajHOIPaBHOT CTaTyca Juia 000JeNInX O PETKUX O0JIeCTH,
C TUM Ja ce oApende Koje peryjuiuly 3alolljbaBamke U pajx ocoda ca
MHBAJIUAUTETOM IIPUMEIbYjy U Ha Juia o0oiesa o1 peTKuX 00JiecTH Koje
Cy JOBeJe A0 MHBAJIMANTETA HE3aBUCHO O[] TOTa Jia JIU je Ped O PETKOj MIIH
T3B. yoOuuajHoj 6onectu. [lopen Tora, npuHINT MYITHIUCHUTINHAPHOCTH Y
peryiucamy 1 OCTBapUBaby IpaBa, HEONXoaH je (capaama uzmely cucrema
3paBCTBEHE M CHUCTEMa COLMjaJIHE 3allTHTE, KA0 W HBUXOBA y3ajaMHa
capalma y Horjey Kpeupama 1 Boemna NOIUTHKE 3aloljbaBamka 1 pajia)
300T CII0KEHOCTH CTama Koja ce KBamuUKyjy Kao perka.*

Crora, cTaTyc uia 000JIesInX Ol peTKUX OO0JIECTH, y CMUCIY IIpaBa Ha
paJl ¥ 3aI0L1JbaBahE, 3aCHUBA C€ HA MPUHLUILY jeHAKOCTH, Ka0 IPUMAPHOT
Hayesia y o0lacTh caBpeMEHOI paJHOr IpaBa, KOjUu 3axTeBa npeaBubhame:
3a0paHe reHeTCKe AMCKpPUMHUHAaBHje y 00JaCTH paja M 3aloll/baBarba;
3a0paHe AUCKpUMHUHALIM]E [10 OCHOBY MHBaIuuTeTa y3 Beh nocrojehe mepe
3a MHTErpucame 0co0a ca MHBAJIMIUTETOM Y PaJHy CpeIUHY (CHCTEM KBOTa,
OPUHLUI pa3yMHOT IPHJIOrohaBama ycjaoBa 1 MecTa paja peMa norpedama
ocoba ca MHBAJIMAUTETOM, CyOBEHLIMje 3a OCJIOAABLE KOjH 3amnociie oapehen
O0poj ocoba ca MHBAJUIUTETOM HUTH.); (PIESKCHOMIIHMX OOJIMKa pagHOT
aHraxoBama (paj ox kyhe, pax ca ckpaheHMM pajgHUM BPEMEHOM M paj ca
HEIYHUM paJHUM BPEMEHOM); oceOHMX MiIaheHux ofacycTasa 3a norpede
JIUjarHOCTHKE U Tepamnuje KoJ oapeheHuX peTKUX O0JIECTH, KaKo 3a oboena
JUIa TaKO M 32 3aIl0CJIeHa JINLA KOjace 0 ’buMa CTapajy; NpaBUIIHE IPOLICHE
paziHe criocoOHOCTH 000JIENHX JINLA, 300T CI0KEHOCTHU U ,,pETKOCTH  CTamba,
y capa/iibH ca IIEHTpHMa 3a peTke Gonectu.

4. 3ak/pyqak

OHO 1ITO je U3a30B CaBPEMEHOI' PaJHOI 3aKOHOIABCTBA jECTEe KAKO
ycneTy nhiu y Kopak ca IpoMeHama y APYLITBY KOje y Clyuajy 3alliTUTE paBa
OCETJBPMBHX APYIITBEHUX I'PyIa MOApa3syMeBajy HoTpedy 1a ce OHE A0BELY Y
M0JIOXKA] jeTHAKUX [IaHCH ca IpyruMa. 3aTo, pagHo PaBo U PaBo COLMjaHe

43 [Ipaso Ha pao ocoba ca pemxum 6orecmuma, HalmoHnanHa opraHuzaiyja 3a
petke 6onmectu Cpowuje, http://www.norbs.rs/pravo-na-rad-osoba-sa-retkim-bolestima/

44  Bun. J. Tarwh, 3awmuma myockux npasa ocoba ca uH8AIUOUMENOM,
“Cnyx6enn rmacHuk”’, beorpan, 2008, ctp.15.
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CUTYPHOCTH Tpeba na mpensuje oapeheHe MexaHU3Me 32 OCTBAPUBALE
IpaBa 3aMolbaBakbe U JI0CTOJaHCTBEH PaJl PambUBUX APYIITBEHUX IPyTa.
VY caBpeMeHOM IpHUCTYyIAy COLUjaJHUM HoiauTukama EBporncke Yuwuje,
pagHO IpaBoO U HETroBe IpaHe Tpebajy HACTOjaTH Ja aKTUBHO YKJbyde U
HOJIP)KE MHTETPHCAHE CBUX PaBHBUX JIPYIITBCHUX I'PyIa HA TPXKUIITE paja u
paznHy cpequny 0e3 AMCKpUMHUHALM]E, y OHUM CIy4ajeBUMa Ie je To Moryhe.
Ocobe ca peTkuM OonecTuMa, Kao 1 ocode ca noceOHMM norpedama He Tpebda
caryeiaBaTi camMo ca MeJUIIMHCKOT CTAaHOBUILITA U HE TpeOa UX U3jeIHaYaBaTH
ca camo ca Oonenrhy, Beh y EBUXOBOM OKpY Kery TpeOa TeKUTH Ka CTBAPALY
TaKBHX YCJIOBa y KOjuMa he CBM Jbyiu OWTH paBHOIPABHU M UMAaTH jeHAKE
MOryNHOCTH 3a y)KHBambe 3arapaHTOBaHUX MpaBa, yKJbyuyjyhu u mpaBo Ha
paj ¥ 3anonbaBame.

Mebhy apxxaBama wianunama EBpolicke yHHje HOCTOje 3Ha4ajHE
pas3iuKe y KBAJIUTETY JOCTYIIHE HEre JIMIa 000JIeNNuX OJf PETKHX OOJecTH,
300r vera je EBporicka komucHja Kpo3 OTBOpPEHE IpoLece KOHCYITallHja
caBeTOBaJIa ApKaBe YWIAHHUIIE 1a y CBOJUM 3eMJbaMa yHarpee 31paBCTBEHU
CHCTEM 110 MUTAaby JeUCHha U Here JINLA 000JIenX o1 peTKuX 0osectu. Kako
Penyb6nuka Cp6Ouja Huje unanuua EVY, Huje Ouna ykJpyueHa y OMEHYyTa
caBeToBama. be3 o03upana To cBakako Tpeda npatutu EY mpenopyke u
CMEpHHUIIE y 00J1acTH 3alITUTE IPaBa 0coda 000JIETUX 0] PETKUX OOJIECTH.
Hucka npeBaneHna peTkux 00JIECTH YCIIOBJbaBa Jla C€ HEKU MpodiieMu
Mory e(uKacHHUje PelInTH OPraHU30BakbEM Ha MHTEPHAILIMOHATHOM HEro
Ha HAI[MOHAJIHOM HHUBOY. AJIM, CBaKaKo J1a HAa HallHOHAJIHOM HUBOY Tpeda
nohu 1o moOoJplnamka 3allTUTE MpaBa Koja ce Mpy’ka OBUM KaTeropujama
nuna 1 1o oMoryhaBama ocTBaprBamka BUXOBUX MIPaBa Ha HajaJeKBaTHUjEM
Y HajBUIIEM HHBOY.

KonauHo, y HaieM pagiHOM npaBy npezaBui)eHa je 1 nocebHa 3amTuTa
3aI0CICHHUX Ca MOrOPIIAHUM 3IPABCTBEHUM CTAHEM U CMETHaMa Yy OKBHPY
3alITUTE 0co0a ca MHBAJIMAMTETOM. 3aIOCICHU YHje je MOropuiaHo
3aJpaBCTBEHO CTAE YTBPHEHO HAJIA30M HaJIJIC)KHOT 3[paBCTBEHOI OpraHa, He
Mory na Oyny pacnopelheHu Ha paJHO MECTO Ha KOMe O 00aBJbambe MoCI0Ba
M3a3BaJIO MOTOPIIAKE BUTOBOT 3/[PABCTBEHOI CTamba WIIH MTOCIICIHUIIE OTTAcHe
3a BUXOBY OKOMHY. CeM Tora, Ha paJHO MECTO Ha KOMe NOCToju nosehana
OIAaCHOCT Of MoBpehuBama, NpoeCHOHATTHUX HIIH JPYTHX 000JbEHa, MOXKE
na Oyze pacriopeleH camo 3arociieHn KOjH, Hopell yCIIoBa yTBPHEHUX 3aKOHOM,
KOJICKTUBHMM YT'OBOPOM U IPABUITHUKOM O CUCTEMAaTH3aLUjH PaJHUX MECTa
UCIIyH-aBa 1 YCIIOBE 32 paJl y IOy 3APAaBCTBEHOT CTamba, HICUXO(PH3UUKUX
crocoOHocTH U 00a xuBoTa. OBO ykasyje Ha Moryhu momak y nomahoj
paZHONPaBHO] peryJaTHBH, Koja TpeOa nhu y nmpasiy Hon3ama 3alTUTE U
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MHIMBUAYaJIN3alH]je 3aKOHCKHUX OfIpeJ0N KojuMa ce IpysKa 3aIlTHTa ocodama
000JennX 011 peTKUX OOJIECTH.
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Right to Employment and Work of Persons
Suffering from Rare Diseases

Summary

The right to employment and work of persons with rare diseases is an
issue that, today, is increasingly gaining significance given the fact that society
and law as well as legislative regulations seek to establish the principles of
humane, equal and anti-discrimination treatment of sensitive social groups.
People with rare diseases fall into the category of extremely vulnerable social
group that has a special social position, and therefore, it is necessary to take
certain measures and foresee additional legal mechanisms to enable them
to accomplish the right to dignified work and provide protection in the field
of employment. Constitutional and legal guarantees of certain rights are not
sufficient unless they are properly implemented, therefore, the challenge of
modern labour legislation is to create such conditions in the labour market
in which all people will be equal and have equal opportunities for enjoying
guaranteed rights. The aim of this paper is to show the speciality of the needs
of people with rare diseases and the necessity to place them in a position
of equal opportunity with others in achieving their socio-economics rights.

Keywords: right to employment, right to work, prohibition of discri-

mination, persons suffering from rare diseases, rights of persons with rare
diseases.
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OCHOBHE KOHBEHIIUNJE
MEBYHAPOJAHE OPIAHU3AIIUJE PA/IA

Ancmpaxkm: Mehynapoona opeanuzayuja pada, Kao npumapHu
Kpeamop mehyHapoOHo2 padHo2 3aKOHOOABCMEA, YCMAHOB8/bABA
mehynapooue paome cmamoapoe Koju cy caopircanu y roeHum
HAJ8ANCHUJUM HOPMAMUSHUM UHCIMPYMEHMUMA - KOHGEHYUjama
u npenopyxama. Q0 ceoe ocuusarna 1919. cooune, na 0o dawuac,
Mehynapoona opeanusayuja pada je yceojuia 6eauxu Opoj KOHeeHyuja
u npenopyka. M3 wupoxe nenesze kousenyuja Mehynapoone
opeanusayuje paoa, nocebHo ce u308ajajy 0CHosHe — (hyHOaMenmane
KOHGeHYUje Koje pe2yiuuly 0CHO6He npuHyune u npaea Ha pady. To
cy KOHBeHYUje Koje ce 00HOce Ha CI0O00Y YOPYICUBAFLA U eOUKACHO
npU3Hasarbe NPasa Ha KOJLeKMmueHo npe2osaparve (Kongenyuje op.
87 u 98.), Ha ykuOare ceux 0OIUKA NPUHYOHOZ UAU 0DABE3HO2
paoa (kousenyuje op. 29. u 105.), Ha yrxuoare ouckpumuHayuje y
noenedy 3anoulbasarsd u 3anumarba (kousenyuje op. 100. u 111.) u
Ha ehuxacHo ykuoare oeyjee paoa (koneenyuje op. 138. u 182.). Ha
nocebau 3uauaj 08UX KOHGEHYUJA CAKAKO YKA3Yje U YurbeHUuya 0d cy
oHe 8P0 WUPOKO npuxeakhiene u pamugurxosare 00 cmpane 8eauKoe
opoja zemama. Penyonuxa Cpouja je kao uranuya Mehynapoone
opeanuszayuje paoa pamu@urkosaia eeauxu Opoj KOHeeHyuja, Kao
U CBUX 0CAM OCHOBHUX KOHGeHyuja. Y 08om pady nopeo amanusze
HasedeHux OCHOGHUX KoHueeHyuja Mehynapooune opeanusayuje
paoda, buhe yKazano u Ha 3HAYA] FUXOBE NPUMEHE ) HAYUOHATHUM
3aKOHO0ABCMBEUMAL.

Kwyune peuu: Mehynapoona opeanuzayuja paoa, mehynapoonu
cmanoapou paoa, ocHogHe Kousenyuje, konsenyuje op. 29, 87, 98,
100, 105, 111, 138, 182, Hexnapayuja 0 0CHOSHUM NPUHYUNUMA U
npasuma Ha paoy.
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Pao npummwen: 06.09.2020.
Pao npuxsahen: 29.09.2020.

261



Anexcanopa Munaounosuh, OcrosHe kongenyuje Mehynapooue
opeanuzayuje paoa, cmp. 261-296, XXI1V (2/2020)

1. YBog

MelynapoyHa opranu3anuja paja ocHoBaHa je 28. amnpuuia 1919. ronune
Ha MupoBHOj koHpepernnju y [lapusy — nenom XIII Bepcajckor mupoBHOT
yroBopa, y OKBHpY Tagammer JpymTsa Hapoga. MHOTH y TuTepaTypu Taj
nieo yroopa ynopehyjy ca Jleknapanujom o mpaBuMa yoBeka U rpalana xoja
je noHeta 3a Bpeme DpaHITycKke peBOJyIMje U Ha3uBajy ra ,,magna char-
ta laboris™.! Onpende yuere y XIII neo Bepcajckor yrosopa (ui. 387-427)
yuHMIIE ¢y YcTaB MelyHaponHe opranu3zanuje paaa, Koju je HaKOH Tora BUIIe
MyTa MEHaH, a Haj3Ha4ajHUje H3MEHe yunmeHe cy 1944. ronuae ycBajamem
Ounanendujcke nexnapanwje. [locae JIpyror cBerckor para 1946. ronuse,
MehynapoHa opraHu3aija paja rmocTaje mpa crieijaJn3oBaHa areHImja
VYjenumeHnX Halyja, a TO je ¥ J0 JaHAIIBbUX JaHa ocTaja.

MehynapoaHa opraHuzanmja paja jeJHa je o HajcTapujux MehyHa-
poxHMX opraHu3zanuja, nopexn Lipsenor kpcra u [lomrancke ynuje. Mako je
0]] TIOUETKA CBOI' OCHMBAaMba HajTEII ¢ Onila moBe3ana ca J{pymTBom Hapoaa,
OHa T'a je HaJUKUBENa U HacTaBuia ca pagoM. OCHOBaHA je ca IUJbeM J1a
IPOMOBHILIE COLMjaJIHY NIPaBAy U Mel)yHapoaHa JbycKa U pajiHa npasa. thenu
LMJbEBU CBAKAKO MPOM3HIIA3E U3 caMor' YCTaBa, a KaCHUje Cy Mpenu3Huje
neduHucanu u OunaneapujcKoM IeKIapaijoM.

VY cBom cactaBy MehyHapoaHa opranusanyja pajga uMa TpH OopraHa:
Mehynapoany koHpepeHuHnjy paaa, YnpasHu ogdop u MehyHapomau 6upo
pana (Cexperapujatr Opranu3aiuje) Ha 4YdjeM ce 4eny Hajasu [ eHepaiHu
nupekrop. [IpBa 1Ba Cy TpuniapTUTHH OpraHy, CACTaBJbEHH O IPEACTaBHHUKA
paJHHKa, MOCI0oaBala 1 Biaja.?

On tpu nenatHocTn MehyHapoaHe opranusanyje paja (HOpMaTUBHA,
HAay4HO-UCTPAXKUBAUYKa M MPAKTUYHA), TOCEOHO ce M3[Baja HOPMATHUBHA
JIEIATHOCT Kao Haj3Ha4YajHIja. HopmaTnBHa IeNIaTHOCT, KOja je y HaAJIe)KHOCTH
Melhynaponae koH(pepeHIuje paaa, H3paxkeHa je Kpo3 JOHOIICHE
MehyHaponHuX cTaHAapaa pazia y o0JIMKy KOHBEHLIM]a UITH IIPETopyKa Koje
peryjuiury OCHOBHA IIPpaBa 4OBEKa 110 OCHOBY pajiHor oaHoca. HopmaTuBHa
JIETIATHOCT je BeoMa pa3BHjeHa, a HAPOUHTO je Ouia M3pakeHa y MPBUM
JlerieHrjaMa noctojama MehyHaponnae opranusanuje paga. BpemeHoMm ce
HOpMaTHBHAa aKTUBHOCT MelyHapoaHe opraHuzanuje pazna MmoCTENeHO
CMamHBajia, a HApoUnTO y nepuony nocie 1990. rogune. Mehytum, 6e3
003upa Ha TO OHA je CBAKAaKO M JaHAC BEOMa 3HAuajHa.

MebhyHnaponHu crtaHgapau paja IpelcTaBjbajy Hadesla, HOpMeE
WM CMEPHULIE O €eKOHOMCKHUM M COLIMjaJIHUM IpaBHMa, yCIOBUMA paja,

1 b. Wynnepuh, [Ipaso mehynapooune opeanusayuje paoa, beorpax, 2001, ctp. 49.
2 L. Betten, International Labour Law, Kluwer, Deventer-Boston, 1993, str. 13.
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COLIMjaJTHOj CUTYPHOCTH ¥ OJIarocTamy Ha r00aTHOM YHHBEP3aIHOM ILIaHy.’
To cy MUHMMAaJIHM CTaHAApIU PaJHUX MIPaBa MCIOA KOjUX ApKaBe HE MOTY
Jla Uy CBOJUM pPaJHUM 3aKoHoAaBCcTBMMa. Kao HOpMmaTuBHA cylicTaHLa
Meh)yHaponHOr pajHOr MpaBa BpIIE CHAXaH yTHIAj Ha TOOOJbIIAKE YCIOBa
JKMBOTA U paja pajHuKa U MelyHaponHy XapMOHM3alHjy paJHOIPaBHUX
cHCTeMa Cca TeXHOM Ka yHubukauuju. CTanmapau caapkaHH y ocam
OCHOBHUX KOHBEHIIMja MehyHaponHe opranusanuje pajaa npeicTaBibajy
OCHOBHa IpaBa U NpuHIUIE pajHuKa. OHU Cy TPyHCaHH Y YETUPH 00JIacTH
KOje TIOKpHBajy OBE KOHBEHLHMje. 300r moceOHOr 3Hayaja OBUX 00JacTH
VYupasuau ogoop MelyHapoaHe opranu3zanuje paja je THX 0caM KOHBEHILIH]a
MelhyHnaponHe opranuzanuje pajia 1 03Ha4lo Kao OCHOBHE — )y HIaMEHTAHE
xonBeHuuje. Kacuuje je u [leknapannja 0 OCHOBHUM IIPUHIUIIMMA U IIPaBUMa
Ha paay CTaHAapAe caapKaHe y OBUM KOHBEHIIMjaMa [IOHOBO aKTYeJIN30Bala
Y JI0JIaTHO UM Jlajia Ha 3Ha4ajy.

2. YonuTe 0 0CHOBHMM KOHBeHIHjaMa
Mehynaponune opranusaimuje paaa

MelyHapoaHa opranu3zaiuja paja je ol CBOr OCHUBama, I1a 10 AaHac,
y CBOM j€IHOBEKOBHOM pajy, oHena yKynHo 402 HopMaTHBHA HHCTPYMEHTA,
of1 kojux je 190 xonBeHmuja, 6 mporokoia u 206 mpenopyka. OBaKo BeTUKH
OIyC JIOHETHX KOHBEHIMja M MpPErnopyka YMHU MelyHapoaHU 3aKOHHK
0 pany, Ka0 KOMIUIGKCHH HOPMAaTHB KOjU IO CBOjOj CBEOOYXBATHOCTH U
KOXEPEHTHOCTH HeMa TaHJ[aHa y IpyTruM obsiacTuMa Mel)yHapogHor mpasa.’
Hewmajy, mehyTum, cBu cTanmapau paaa uctu panr.® Onpehenn 6poj ctanmapaa
MeljyHapoaHe opranuzanuje paja cMaTpajy ce ,,jeJHOCTaBHUM TeXHUYKUM
CTaHAapAuMa’ 11a je OCTaI0 HEOMXO0AHO HAITPABUTH PA3IUKy U3Mehy BUX 1
OCHOBHHX CTaHIap/a.” YIIpaBo TO je U y4HbeHO JlekapariijomM 0 OCHOBHUM
NPUHLIKIIMMA U TPaBUMa Ha pajy.

VYceBajawy oBe [leknapanuje npetxoauia cy Tpu aorahaja. [IpseHcTBeHO
je IucKycuja Ha OBy TeMy oTBopeHa jomr 1994, ronune Ha 81. 3acenamy
Mehynapoane koHdepeH1Hje, a Ha OCHOBY M3BellTaja [ eHepaiHOT JUpeKTOpa

3 A.IlerpoBuh, Melynapoonu cmanoapou paoa, Hum, 2009, ctp. 1-2.

4 Ibid.

5 A. Herposuh, Mehynapoonu cmandapou paoa u paoHonpasHu cucmem Hauie 3emsve,
PagHo M comujagHO MpaBO — YAacOMHWC 3a TEOPHjy M MPAKCy PAaJHOT M COIMjATHOT MpaBa,
Beorpan, 6p. 1/2013, cTp. 3.

6 I. O6panosuh, Konmponnu mexanusmu MOP-a, 30opauk panosa IlpaBHor dakynarera y
Hury, Hum, 2009, ctp. 47.

7 A. Vandaele, International labour rights and the social clause: friends or foes, Cameron
May, London, 2005, str. 147.
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MehynaponHor 6upoa pazaa. Jluckycuja HoBooM W3BELITAja [TOKa3aja je aa
MaKo IPUHLMIIN 1 [IPaBa caJip>KaHu y OCHOBHUM KOHBEHIIMjaMa UMajy BEIHUKY
MehyHaponHy MOApPIIKY, UIIaK IPo0JIeM CTBapa TO ITO BEJTUKU Opoj IpkaBa
joIr yBek He pa3marpa mixoBy paTupukanujy.® Jlebara Ha OBy TeMy IIOTOM
je HacrtaBjbeHa Ha CBETCKOM CaMHTY 3a JAPYIITBEHU Pa3BoOj YjeOUHBECHUX
Hauuja koju je Mmapta 1995. ronune ogpxan y Konenxareny. [locinenmu, Tpehu
norahaj Koju je mpeTxoino ycBajamwy JeKkiapanuje Omna je MuHucrapeka
koH(pepenuuja CBeTcke TProBUHCKe opranusanuje koja je 13. neuembpa 1996.
roguHe onpkana y Cunramypy. Kao pesynrar cBux HaBeneHux porabaja
yCIIeIUIIO je jeIHOTTIacCHO ycBajame Jlexnapanuje 0 OCHOBHUM NPUHIUITIMA
U npaBuMa Ha pany 18. jyna 1998. rogune na 86. 3acenamwy MehyHnapoane
koH(pepenuuje y Kenesu. OBom Jexnapanujom Mel)ynapoana opranusanmja
paza ce cyodmiia ca HOBUM HM3a30BHMa KOje JOHOCH IpoLec riaodann3anyje,
a KOjH je I0OBEO 10 CMamelka HOPMAaTHBHE akTUBHOCTH MehyHaponne
opraHu3aiyje paja 1 10 Mamer 0poja paTudukanmja ycBojeHuX KOHBEHLHja Of1
cTpane Apxkasa wianuua. Llns Jlexnapanuje je 6o n1a 06e30e11 IpuopuTeT
MelhyHapoaHUM CcTaHAapAuMa paja KOju IpelCTaBjbajy OCHOBHA IIpaBa
pasHKKa, a KOjU Cy caJpKaHH y 0caM OCHOBHMX KOHBeHIMja MehyHapoane
opranuzauuje paaa. To cy cnenehe konBenuje:
*  Konsenuwuja Op. 87 o ciioGoau yapykuBama 1 3alITHTH IpaBa Ha
opranusoBame (1948)%;
* Kousennuja Op. 98 o mpaBy Ha OpraHu30BambEe U KOJECKTHBHO
nperoBapame (1949)'%;
»  Kousenuuja 0p. 29 o npunyanom paxay (1930)";
»  Konsenuuja 6p. 105 o ykuaamwy npunyasor paia (1957)%;
*  Konsenuuja 6p. 100 o jeanakocTu HarpahuBama MyIIKE U )KEHCKE
pazHe cHare 3a paj jeanake BpeaHocts (1951)5;
* Kousennuja Op. 111 o 3a0paHu AMCKpUMHUHALMjE y TMOTIENY
3amolbaBarma 1 3aHuMama (1958)4;
* Kousennuja Op. 138 0 MUHUMaJIHUM roAMHAMa CTapOCTH 3a
npujeM y pagnu oxHoc (1973)";

8 I. O6panosuh, /Ipumena mehyrnapoonux cmanoapoa pada, Hum, 2011, ctp. 54.
9 “Cnyx6enu muct ®HPJ” — Mehynapoauau yrosopu, 6p. 8/58.

10 “Cmyx6enn muct ®HPJ” — Mehynaponuu yrosopu, 6p. 11/58.

11 “Cayx6ene nHoBune KpameBune Jyrocnasuja”, 6p. 297/1932.

12 “Cmyx06enn nmuct CPJ” — Mehynaponau yrosopu, 6p. 13/2002.

13 “Cmyx06enn BecHuk Ilpesnanjyma Haponue cxymmrane ®HPJ”, 6p. 12/52.

14 “Cnyx6enn muct ®HPJ” — Mehynaponuu yrosopu 6p. 3/61.

15 “Cmyx6enn muct COPJ” — Melhynaponuu yroopwu, 6p. 14/82.
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*  Kousenuuja 0p. 182 o Hajropum obnunmma nedjer pana (1999)'.

VY modeTky je Ouio cemam OCHOBHMX KOHBeHLMja MehyHaponne
opraHuzalyje pazna, a OHJa je HAaKHaJHO y OBaj KOPIIYC YBpPIUITEHA U
Konsenuuja 6p. 182 o Hajropum obaunuma aedjer paja, y3umajyhu y oo3up
YHILCHULY [Ia je OHA JJOHEeTa FOIMHY JlaHa HAKOH ycBajama Jlexnapanuje u3
1998. ronuse.
JleknapanujomM 0 OCHOBHUM NPUHIMIIMMA U IIPaBUMa Ha pagy u3 1998.
rojinHe, MpeaBUleHO je Aa MPUHIUIIH U [TPaBa KOjU CY CaipsKaHU Y OCHOBHUM
KOHBEHLIMjaMa, a KOjU Cy HEMOCPEIHO HJIN IIOCPEAHO CaApKaHU U 'y YCTaBy
MelyHnapoase opranuzanuje paaa, IpeacTaBibajy OCHOBHE — (DyHIaMEHTae
NPHUHLKIIE, OJHOCHO MpaBa. To ¢y NPUHLIMIIK U [IpaBa KOjHu ce OHOCE Ha:
e cinobony yapyXuBama M e(pUKAacHO NpHU3HABaWkE NpaBa Ha
KOJICKTUBHO TIperopapame (KoHBeH1uje op. 87. u 98.)

*  YKHJamke CBUX OOJIMKA NPUHYIHOr pajaa uin o0aBe3HOr paja
(xonBenuwuje 6p. 29. u 105.)

*  yKHJame JUCKPUMHHALM]E y TIOrIey 3aloljbaBamha U 3aHUMamba
(xonBenuyje 6p. 100. u 111.)

* edukacHo ykugame aedjer paaa (konseHuuje op. 138. u 182.)

OBHM IPUHLHUIIK U [IpaBa NPEACTaBIbajy ,,je3rpo pagHUX cTaHAapaa”
Koje Tpeba na Oyne onmmrenpuxsaheno. To cy mpasa Koja Cy yHUBEp3aJIHa
1 KOja ce OJHOCE Ha CBE JbyAC Y CBUM Jp)KaBama, 0e3 003upa Ha HHUBO
€KOHOMCKOT pa3Boja. 300r u3y3eTHEe BaKHOCTH OBUX NPUHIMUIA U MPaBa,
Hexnapauunja u3 1998. ronune npeasuha odaBesy 3a cBe ApKaBe YIaHHIE
MehynaponHe opranu3zanyje paja ia noumrTyjy, yHamnpehyjy u octBapyjy, y
100poj HaMepH U y CKJIaay ca YCTaBoM, IPUHIIMIIE KOJU C€ TU1Y OCHOBHHUX
npasa Ae(MHUCAHUX OCHOBHUM KOHBeHIMjama. OBa 00aBe3a MporCcTHYE U3
camor wiaHcTBa y Opranusanujy, Tako Ja ce OJHOCH U Ha IP)KaBe YJIaHHUIIe
KOje HUCY paTH(]HKOBajie HaBeJACHe OCHOBHE KOoHBeHIHMje. OBa obaBesa je
HoJprKaHa TUME ITO Ce OJ] APKaBa YIaHHUIA KOje HUCY paTH()UKOBae OCHOBHE
KOHBEHLIMjE CBaKe OJUHE TPaXKH J1a TIOJHECY U3BELITAje O HAMPETKY KOjH je
HOCTUTHYT Y IPHMEHUBakby IPHHIUIIA U3 THX KoHBeHIHja.” Jleknapanuja je
ycMepeHa ¥ Ha IpysKarbe IOMONHM JpkaBama Jla IpUXBaTe OCHOBHE IPUHLIUIIE
¥ 1IpaBa Kpo3 TeXHUUKY capaamy.'® [Topen TexHUYKe capa/ibe, CBaKe FOHHE
Melynaponna opranusanuja pajga oojaBibyje riio0aTHH U3BEUITA] O jETHOM

16 “Cmyx06enn nmuct CPJ” — Mehynaponau yrosopu 6p. 2/03.
17 T. Obpanosuh, Ilpumena melhynapoonux cmanoapoa paoa, Ham, 2011, ctp. 60.
18 A. IlerpoBuh, Mehynapoonu cmanoapou paoa, Hum, 2009, ctp. 92.
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0] YeTUPH OCHOBHA MPUHIIHUIIA, KOjH CIIYKH Ka0 CPEICTBO 3a MPOLCHY paan
OoJper oppehuBama LMJba TEXHUUKE capaimbe, a Ap)KaBaMa YJaHuIaMa Kao
CPEICTBO 32 CAaMOOLICHUBALE J1a OM MOTJIE J1a cariie/iajy KakaB Halpeak je
YYUEEH TOKOM YeTBOPOroAHIIber nepuoaa.’’ OBa nekiiapanuja npeacTaBiba
NPaBHU HHCTPYMEHT MEKOT IIpaBa - ,,s0ft law”, jep He mpeaBul)a HUKaKBY HOBY
Ha/J30pHY IIEMY y IPUMEHHU KOHBEHIIMja, HUTH npensul)a HOBe ,,caHKLUje”
y cllyuajy HeClpoBOlera KOHBEHIM]ja Ha Koje ce Jleknapainuja oqHoOCH. >
OcHoBHE KOHBEHIIMje UMajy HajBehn Opoj paTudukammja y oqHocy Ha
npyre koHBeHuje Mehynapoane oprannzanuje paga. On ykynso 187 npxasa
wiaHuua MehyHaponne opranuzaunuje pana, 146 apxasa je parudukoBaio
CBHUX OCaM OCHOBHMX KOHBeHLH]a. [1o cemam o1 ocaMm OCHOBHMX KOHBEHIIH]a
parudukoaio je 14 npxxasa unanuna’’. 1o mectT OCHOBHMX KOHBEHIIH]ja
patudukoBano je 11 apxasa uianuna.” [et apxaa® je paTu(UKOBaIO MO
NeT OCHOBHUX KOHBeHIHUja. [0 ueTnpu ocHOBHE KOHBEHIIH]je paTU(UKOBaIe

19 Ibid.

20 II. JoBanoBmh, Yepaowa myOckux u coyujanno-eKOHOMCKUX npasa y melyHapooHo,
€6PONCKO U Haule paoHo npaso, PaHO 1 COLMjaIHO MPABO — YACOIIUC 33 TEOPUjY U TIPaKCy
pazHOT U COIMjaTHOT mpaBa, beorpan, 6p. 1-6/2006, ctp. 14.

21 Aycrpanuja (cBe ocum Konsennuje Op. 138), banrmaznenr (cBe ocum Konsernnuje Op. 138),
Bpasun (cBe ocum Konsenuuje 6p. 87), 'Buneja-bucao (cse ocum Konsenuuje 6p. 87), Jopnan
(cBe ocum Konsenmuje 6p. 87), Kernja (cBe ocum Konsenuuje Op. 87), KyBajT (cBe ocum
Konsennuje 6p. 100), JIuban (cBe ocum Korsennumje 6p. 87), Mapoxo (cse ocum KonseHniuje
Op. 87), Henan (cBe ocum Konsenmmje Op. 87), Ceera Jlynuja (cBe ocum Konsenmmje Op.
138), Jyxun Cynan (cBe ocum Konsenuuje 0p. 87), Cynan (cBe ocum Konsenmmje 6p. 87),
Bujernam (cBe ocum Konsenuuje Op. 87), moctymno Ha: http://www.ilo.org/dyn/normlex/
en/f?p=1000:10001:::NO::: (22.02.2021).

22 Wupwja (cBe ocum Konsernnuja 6p. 87 u 98), Janan (cBe ocum Konsenmmja 6p. 105u 111),
JIuGepuja (cBe ocum Konsenmmja Op. 100 u 138), Manesuja (cBe ocum Konsernuuja 6p. 87
u 111 u orkazana Konsenmmja 6p. 105), Hosu 3enann (cBe ocum Konsennuja 0p. 87 u 138),
Caynujcka Apabuja (cee ocum Konsenmmja 6p. 87 u 98), Cunramyp (cBe ocum KoHBeHmuja
Op. 87 u 111 n orkazana Konsenmmja 6p. 105), Comanuja (cBe ocum Konsermuja 6p. 100 u
138), Tajmanng (ocum Konennuja Op. 87 u 98), Mcrounn Tumop (cBe ocum Konsenuuja op.
105 u 138) u Vjenumenu Apancku Emuparu (cBe ocum Konsenuuja 6p. 87 u 98), 1bid.

23 Asranuctan (Konsenuuje 0p. 105, 100, 111, 138, 182), baxpeun (Konsenuuje 6p. 29,
105, 111, 138 u 182), Upan (Komsenmmje Op. 29, 105, 100, 111, 182), Jlaocka Hapomna
Jemoxparcka Pemyonuka (Konsenmmje 6p. 29, 100, 111, 138 u 182) u Karap (Konsenuuje
6p. 29, 105, 111, 138 u 182), Ibid.
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cy 4 apkaBe 4wiaHuIe*, 0K je no Tpu patudukosana | apkaBa disaHuma®,
o JBe — 2 qp)KaBe WwiaHuie’® u jenny — 4 npxase diaHuie”.
[Nocmarpajyhu o peruoHrMa npaBy ce pasinuka u3mely neT peruona
y okBUpY MehyHaponne opranusanuje paja, a To cy: Adgpuka, AMepuka,
Aparncke apxkase, Aszuja u EBpona. Y EBponu cy cBe OpkaBe dJlaHULEC
paTuduKoBaje CBUX OcaM OCHOBHHMX KOHBeHIHja. Takohe Besmku Opoj
paruuKanrja OCHOBHUX KOHBEHIIM]a Ce 3amaxa u'y AQpuiu y Kojoj cy cBe
npxkase parudukosane Konsenmuje op. 98, 29, 105, 111 u 182. Taunuje y
Adpunu cy cBe ApkaBe paTU(PHUKOBAJE €T Ol 0CaM OCHOBHUX KOHBEHIIH]a,
1ok je Konsenuwmjy Op. 87 paruduxoBano 49 npxasa, og moryhux 54,
Konsenuujy 6p. 100. — 52 npxase, a KonBenuujy 0p. 138 — 52 npxase. Y
peruony AMepHKe CBe IpKaBe ujaHule cy parudurosane Konsenuuje op.
105 u 182, nox no jenny parudukanujy mame umajy Kousenmuje op. 98, 29,
100 u 111, a mo aBe patudukanuje Mame nmajy Kounsenuuje 6p. 87 u 138.
Kana je peu o pernony ApalicKux ApxaBa, CBe ApXkaBe Cy paTHU(UKoBaje
Kousenuwuje op. 29, 105, 138 u 182. Cneneha no Hajsehem 6pojy patudukanuja
y oBoM peruony je Konsenuuja 6p. 111 ca 10 ox moryhux 11, 3atum cienn
Konsenuuja 6p. 100 ca 7 patuduxanuja, nma Konsenuuja Op. 98 ca 6 u Ha
kpajy Konsenuuja Op. 87 ca 4 parudukanuje. Y peruony Asuje je HEIITO
MamH 0poj patudukanuja, jep Cy cBe Ip’KaBe OBOI pErHOHA paTU(UKOBaIe
camo Konsenuujy 0p. 182, a onaa no mameM Opojy parudukanuja ciene
Konsenuwuja 6p. 100 —ca 29 on moryhux 36 parudukanuja, Kousennuja op. 29
ca 28, Konsennuje Op. 111 u 138 ca 26, Konsenuuja 6p. 105 ca 25, Konsennuja
Op. 98 ca 22 u Ha kpajy KouseHniuja 6p. 87 ca cBera 18 parudukanuja.”®
OcHOBHa KOHBEHIIMja KOjy Cy paTH()UKOBaje CBE Ip)KaBe WIAHMIIEC
Mebhynapoane opranuzanuje pajaje Konsenuuja 6p. 182 o Hajropum obaunnma
neyjer pazaa (1999). Ilocne we cienu Konsennuja Op. 29 o npuHyAHOM pany
(1930) ca 178 parndukauuja ox yxkynHo 187 npkaBa €wiaHuLa, a camo JBE
patudukannje Mmare uma Kousenmuja Op. 105 o ykupamwy NpuUHYIHOT
pana (1957). Kousenuuja 6p. 111 o 3a0panu IUCKpUMUHALUjE Y MOTJICAY
3anonbaBama U 3aHuMama (1958) uma 175 parudukaunuja, a Konsenmuja
op. 100 o jemHakocTn HarpahuBama MYIIKE U KCHCKE pajHE CHare 3a paj

24 Kuna (Konsenuuje 6p. 100, 111, 138 u 182), Mujanmap (Konsenuwmje 6p. 87, 29, 138 u
182), Oman (Konsenuuje 0p. 29, 105, 138 u 182) u Penybnuka Kopeja (Korsenuuje 6p. 100,
111, 138 u 182), Ibid.

25 KyxoBa octpsa — Konsenmmje 6p. 29, 105 u 182, Ibid .

26 bpyneju [dapycamam (Konsenuuje Op. 138 u 182) u Cjenumene Amepuuke [lpxase
(Konsenmwmje 6p. 105 u 182), Ibid.

27 Mapmaincka octpBa, [lanay, Tonra u TyBamy — Kousenuujy 6p. 182, Ibid .

28 Ibid.
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jennaxe Bpexanocty (1951) u Konseniuja 6p. 138 0 MUHMMaTHUM roguHaMa
CTapoCTH 3a npujeM y pagau ognoc (1973) umajy no 173 parudukanuje.
Hemro mamu 6poj parudukannja umajy Konsennuja 6p. 98 o mpaBy Ha
OpraHn30Bamb€ U KOJIEKTHBHO IperoBapame (1949) ca 167 u Konsenuuja 87
0 ciobonu yApyKMBamba U 3alITUTH IIpaBa Ha opranuzoBame (1948) ca 155
parudukanuja.”’

CBakako je BayxHO ucTahu 1 TO Ja HUjeTHa 0] OCHOBHUX KOHBEHIIH]a
HUje OTKa3aHa, OCUM JBa Cilyuyaja oTkasuBama Konsenuuje Op. 105 o
YKHJay IpUHYIHOT paja on crpane Cunramnypa 1979. ronune u Manesuje
1990. ronuse.

Conujanuctuuka ®PenepatuBHa PenyOnuka Jyrocnasuja (COPJ)
Ouna je jeman on ocHuBaua MehyHaponne opranusanuje pajga. Haxon
pacnaga Jyrocnasuje, COPJ je 3amenusna HoBa npxkaBa CaBe3Ha PeryOnnka
Jyrocnasuja koja mocraje myHonpasHa wiaHuua MelhyHaponHe opranuzanuje
pana. Hakon wro je Lipna ['opa npornacuna HezaBucHocT 3. jyHa 2006.
roauHe u uctynuia u3 Jpxasue 3ajennune Cpouje u Lipue ['ope, PenyOnuka
Cpbuja je mocTana npaBHU CICIOCHUK 3ajeTHMYKE Ip)KaBe W HAclennIIa
YWIaHCTBO y MehyHaponHum opranuzanujama, a Llpna ['opa je mocrana
wianuna Melynaponse oprannsanuje paga 28. jyna 2006. ronune.

Peny6niuka CpOwuja je 1o cajga patudukoBaia yKynHo 77 KOHBEHIIH]ja
Mebhynaponue opranusanuje pajia, ykjbyuyjyhn u cBuX ocam OCHOBHHX
koHBeHuMja. OHa je 2000. roguHe npBO patu(rKoBaJia MIECT OCHOBHUX
KOHBeHIIHWja, 1a 6u notom 10. jyna 2003. rogune patuduKoBaja 1 npeocraie
IBe ocHOBHe KoHBeHLMje — KonBenuujy Op. 105 o ykuaamwy NpuHYIHOT
pana u Kousenuujy 6p. 182 o Hajropum obinunma gedjer pajga. Y norieny
ofiHOCA U3Mehy yHyTpalimer U Me)yHapoaHor npasa, y Pemyonuuu Cpouju je
npruxBahieHa MOHUCTHYKA JOKTPHHA I10 KOjOj c€ YHYTpalllbe 1 Mel)yHapoHO
MpaBO CMaTpajy jeAMHCTBEHOM LEJIMHOM, TaKO Ja KOHBEHLIMja MOCTaje
JIeO0 TIPaBHOT MOPETKa Hallle Ip)KaBe CAMUM YMHOM HEHE paTHU(HKaIHje.
U cam YcraB Penyonuke Cpouje® kaxe na ,,Onmrenpuxsahena mpasuia
MmehyHaponHor npasa v noTBpheHU Mel)yHapoIHU yTOBOPH CacTaBHU CY JICO
npasHor nopetka Pemyomuke CpOuje u HerocpeaHo ce npuMeyjy. [loTBphenn
Meh)yHaponHu yroBopu MoOpajy OMTH y CKJIaJy ¢ YCTaBOM. 3aKOHH U APYTH
OIIITH aKTH AoHeTH y Perryonunu CpOuju He cMejy OUTH y CyTIPOTHOCTH ca
noTBpeHuM Mel)yHapogHUM yrOBOPHMA U OINIITENpUXBalicHUM IpaBUINMa
MehyHnapogHor npasa” (ui. 16 ct. 2. u . 194 ct1. 5). Y Hamem nomahem
3aKOHO/IaBCTBY PaTU(HKOBAHE KOHBEHIIM]E CE HAa XUjEPAPXHU]CKO]j JIECTBHLIM

29 Ibid.
30 “Cum. mmacauk PC”, 6p. 98/2006.
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Hajla3e UCHoj YcTaBa, a M3HAJ 3aKOHA, I1a 3aKOHM U JIPYTH OIIUTH aKTH
Mopajy aa Oyay y ckiany ca paTu()UKOBaHMM KOHBEHLIMjaMa, a paTU(QUKOBaHEe
KOHBEHILIMje MOpajy z1a Oyay y cKiaay ca YCTaBOM.

3. Ciio001a yapyxuBama U eUKACHO NPU3HABAH€
NpaBa HA KOJIEKTUBHO MPeroBapame

VY Bpeme nubepanHor KanuTaau3Ma BaKuia je 3a0paHa CHHIMKATHOT
yIpyKHBamka U JejoBama. BepoBaio ce 1a je 3a perynucame paJHux 0JHoca
KJbyYHa ayTOHOMHja BOJbE CTpaHaKa y TOM OJHOCY, T€ Jia ce OoHH ypehyjy
WHIMBUAYAJIHUM TperoBapameM. OBakBY CHUTYyaldjy Cy MOCIOJaBLU
KOPUCTHUIIH, J1a Kao jadya CTpaHKa y paJHOM OJHOCY, HaMehy pagHuIuMa
HETIOBOJbHE YCJIOBE pajia Ha KOje Cy OHW OMJIM MPUMOpPaHH Ja MPUCTaHY,
HITO je CBE JOBOAMIIO JI0 BEOMa HE3aBHIHOT M0JIoXKaja pagHuka. MehyTum,
nako Tek cpeanHoM XIX Beka, kao pesynTar 6opOe pagHUYKE Kiace 3a
no0O0JbIIakEe HBIUXOBOT MOJIOXKAja,” paJlHUIMMa OMBa MPU3HATO MPABO Ha
CHH/IMKATHO YIPYKUBAbE U ACTOBAIbE.

Crnobopna ynpykuBama 00yxBaTa IpaBO 3alOCICHUX J1a OCHUBAjY
CHH/MKATe, Jia CTYTajy HJIM UCTYTajy U3 CHHAMKATa, Kao 1 clio0oay u3dopa
CHH/IMKATa, OMHOCHO CJI000/y 12 YONIITE He IPUCTYTIe CHHINKATY, aJli OHa
oOyxBara W MpaBo IocoAaBala Ha yApyXXuBame. thuma ce oBa cinobona
jemunm Oe3 onoOpema, y3 ynuc y peructap. Mehytum, cnobona yapykupama
Moipa3yMeBa M MpaBo MOjeANHALA Aa Ce 3apaj OCTBapHBama HEKOT CBOT
npaBa WK HHTEpeca YAPYKyje U y HeKe Apyre OpraHnn3alije NonyT BEpCKuX,
NOJINTUYKUX, HEBJIAIHMHUX U IPYyTHX.>

Cno6osa CHHIMKATHOT yAPY KUBamba U IeJIOBatha IIPU3HATA je Kao jeHO
0]1 OCHOBHHX JbY/ICKHX TIpaBa Koje ce TapaHTyje Kako YHYTPaIIbHM, TaKO U
mehynapogaum nmpasom. OHa cliaia y KOpIyc OCHOBHUX MpaBa paJHHUKa KOjH
je peryiucaH OCHOBHUM KOHBeHIIMjamMa MeljyHapoaHe opranuzanuje paja.
[Mpunnun cnobone yapyxuBama 610 je caapkad jom y [IpeamOynu Ycrasa
Melynaponne opranusainuje paja, IITO yKa3yje Ha BEroB BEJUKH 3HAYaj
y morsieqy nmobosbliama ycloBa pajia U OCUTypamka MUpPa, a HAKOH TOTa OH
je cBojy moTBpay no6uo u'y ®unanendujckoj nexiaapanuju. OBaj NpUHLINI
je u maHac cactaBHHU Jieo YcraBa Mehynaponne oprannsanuje paaa. [Ipsa
KOHBEHIIWja O IpaBy Ha yapykuBame je KonBenmuja op. 11, koja je ycBojena
1921. ronune Ha Tpehem 3acenamwy Kondepennuje paga. OBa KOHBEHIIH]ja ce

31 II. Josanosuh, Paono npaso, Hosu Can, 2015, ctp. 137.

32 P. bpxosuh; JI. Byunnnh, /lpumena ocnosnux xoneenyuja Mehynapoone opeanuzayuje
paoda y 3axonooascmgy Cpouje, 300pHuK panosa, [IpaBau ¢daxynrer [Ipumruna, Kocoscka
Murposua, 2018, ctp. 313.
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OJTHOCH CaMoO Ha PaJlHUKE y IOJbOIPUBPEH U IpeaABHla 1a MOJbONPUBPEAHH
PaZHMLIM UMAjy UCTO IPABO HA YAPYKUBAKE KA0 U MHAYCTPUJCKHU PATHULH.

Kondepennuja Mehynaponne opranuzanuje pajga je Ha cBoMm 31.
3acenamy 9. jyna 1948. ronune ycBojuna Konsenuujy 0p. 87 o cuHAMKaIHUM
cinobofaMa M 3alITUTH CHHAMKAIHUX IpaBa. OBa KOHBEHIIMja MpeaBuha
IPaBo paJHUKa U NOCI0aBala, 1a 0e3 MKaKBUX H3y3eTaKa, 0€3 MPeTXOAHOT
on00pema, 00pasyjy opraHuzanuje o cBOM H300py, Kao U Ja MPUCTYIajy
OBUM OpraHu3zalyjama, 1oj UCKJbYUYHBUM YCIIOBOM Jia C€ MPHUIPKaBajy
BUXOBUX mpaBuia (wi. 2). Ha ocHOBY OBOT wWwiaHa KOHBEHLIM]ja je MPaBo
Ha CHHIMKAT MPOIJIacHiia 3a arcoJyTHO IIPaBo Koje ce cTude 0e3 Ouio
KakBoOr' 1oceOHor onoOpema. To je mpaBo Koje Basku 3a CBE MOCJIOAABLE U
CBE paJHHKE, IPH YEMY jeINHH M3Y3ETaK KOjU MOJKE IPUMEHUTH CBAaKa CTpaHa
Cy mpUnagHULM Bojcke U nonuuuje. KonBenuuja je octaBuia moryhHocT
Ip’KaBama Jja CBOjM HallMOHAJIHUM 3aKOHOAABCTBHMA OZIpesie Y K0joj Mepu he
ce rapaHTHje npeasuleHe 0BOM KOHBEHIIMjOM IPUMEHHBATH HA TPUIIATHUKE
Bojcke U nonnuuje. Takohe, konBeHuuja npeasuha u na patudukanuja oe
KOHBEHLIM]E O] CTpaHe IprKaBe YjaHule Hehe yTuuaTu Ha O1iIo KOju 3aKOH,
npecyny, 00M4aj uiin criopa3yM Koju J1ajy NIpUIaJHULIIMa Opy>KaHUX cHara
U MOJIMIIMje TapaHTuje npeaBuljeHe oBOM KOHBeHIHjoM (wi. 9). U3pas ,,mo
CBOM M300py” 110 MUILJbEHY HaI30pHUX oprana MehyHaponHe opranuzamnyje
paja Tpeba TyMaduTH TaKo J1a OH U3pakaBa IIpaBa paJHHKa 1 [I0CJI0AaBala 1a
OCHY]y CHH/IMKAT UK [1a Ce IPHUIPYKe Beh OCHOBAHOM CHH/IHKATY KOjH Xkele™
(oBZE je ped 0 MHAUBUAYAJTHOM IIpaBy Ha OPraHU30Bambe). AJIM KOHBEHLIH]A
00yxBaTa M KOJEKTHBHH acCleKT IPaBO HA OPraHU30BaIbE jep pajHUYKe U
MOCJI0/laBauKe OpraHu3alije UMajy mpaBo J1a yCrocTaBibajy deaepauuje u
KOH(]eaepanuje, Kao 1 1a NPUCTYIIajy HICTHM, U CBE OpraHusauyje, peaepanuje
1 KoH(peznepamuje uMajy mpaso Ja ce yuiamyjy y MehyHnapoane opranuzanuje
paJHUKa U mocionaBana (4. 5).

ITox c1o6010M CHHIMKAIHOT OPraHU30Baka U JeJI0Bamba NoIpa3yMeBa
ce M ay TOHOMMja CHHIUKaIHUX opranu3anuja. OHa je omoryheHajep paaHuuke
U TOCJI0AaBavYKe OpraHu3anuje uMajy npaBo Ja JIOHOCE CBOje CTaTyTe U
aIMHUHHUCTPAaTHBHA IpaBUia, Aa clo00IHO OMpajy CBOje MPEACTaBHUKE,
Jla OpraHu3yjy CBOje yIpaBJbalke U JEIATHOCTH U 12 (OpMyJUIIy CBO]
akuuoHu miaH (wi. 3 c1. 1). Crobona nporpaMmupama CBOjUX JEIaTHOCTH HE
YKJbYUyje MOJTUTHYKO JIeJIOBAbE CHHMKATA, HAKO j€ BPJIO TEIIKO OBOJUTH
TAKBO JICJIOBabE O ISTHTUMHHUX CHHAMKAJIHUX akTUBHOCTH.** Croboza
OpraHN30Bamkba YKJbyUyje U IPU3HAHbE IPaBa CHHANKATHIM OpraHu3anujama

33 N. Valticos, Droit international du travail, Paris, 1970, str. 5.
34 A. IllerpoBuh, Mehynapoonu cmanoapou pada, Hum, 2009, ctp. 100.
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Ha o0ujame CBOjcTBa MpaBHOT jua. MehyTum, cnodona CHHAMKAIIHOT
OpraHu30Bama U JeJI0Bamba OrPaHUYCHA je HAYeJIOM 3aKOHHUTOCTH, Ia Cy
pagHULHY, MTOCIIONABLIM M BUXOBE OpraHu3anuje y o0aBe3u Ja MOLITYjY
3aKOHUTOCT Y HCITyHCHbY CBOjUX IIPaBa.

Kongenuuja 3abpamyje 1a ce pagHHUKe U I0CTI01aBayKe Opranu3amnuje
PACIyLITajy HJIH J1a CE BbUXOBE ACIATHOCTH 00YCTaBIbajy aIMUHUCTPATHBHIM
IyTEeM — Ha OCHOBY OJJIyKe yIpaBHUX oprana (4. 4). Lluse oBuX HOpMU je 1a
ce YTBPAHM Ja paciyIITame WK CYCIICH3H]ja CHHIMKATA He MOT'Y OUTH BPILICHH
HE3aBHCHO O] rapaHIinja Koje 00e30elyjy HopMaHy CyACKY IpoLeaypy.*

VY ynany 11 Konsennuje 0p. 87 yrBpheHa je o6aBe3a 3a cBaKor ujiaHa
Mebhynaponne opraHuzanuje paga aa npeay3Me cBe MOTpeOHE U MOroAHe
Mepe J1a Ou TpynOeHUIIMMa U PaJHUIIIMa 00€30e/1H10 CIO00HO BPIICHE
cuHAMKanHuX npasa. Cepxa Konsenuuje Op. 87 je na 3alITUTH CHHANKAIHE
ci1000/1e 1 CHHIMKaJIHA ITpaBa Of1 jaBHE BJIACTH, Apxkase. [1a je Tako n'y camoj
Konsenuuju npeasuleHo 1a ce jaBHE BIACTH MOPAjy y3Ap>KaBaTH CBAKe
MHTEPBEHIIMje TaKBE NPUPOJE Koja O nMaJia 3a II1Jb OrPaHuYCH-E OBOT ITPaBa
W OMETaHE 3aKOHCKOT U3BpIIeHa (4. 3 cT. 2). OBa KOHBEHLIU]ja IPEACTABIbA
caMo IPBH KOPaK HA YTy MelyHapOAHOT peryiucama CHHIMKAIHUX c10001a
Y TpaBa.

Camo rogvHy 1aHa HaKOH ycBajama Konsenuuje 6p. 87, Mehynaponna
KoH(epeHLrja paja je Ha cBoM 32. 3acenamy 1. jyna 1949. ronune ycBojuiia
Konsenuujy 6p. 98 o npaBy Ha OpraHu30BamE 1 KOJCKTUBHO IPETOBapame.
OBa KOHBEHLIMja IIpelcTaBjba cBojeBpcHy AonyHy Konsenmuje Op. 87 u
JOHETa je y I1JbY 3aIUTUTE CHHINKAJIHUX IpaBa paJHUKa O] OCI0JaBala 1
BUXOBUX Opranu3aurja. Pangnunu Tpeda na kopucte oarosapajyhy samrury
IPOTHB CBUX JieJIa AMCKPUMHUHALIM]E Y MAaTEPHjH 3a110CiIeHha Koja 01 Moryia ia
Oyze mTeTHa 1o CHHANKaIHY ciodony (wi. 1 ct. 1). TakBa 3amTuTa ce Moxe
HapOYUTO IPUMEHHUTH YKOJIUKO CE PaJy O ACIMMa Koja O MMaJjia 3a LIUJb: a)
J1a 3a110CJIChE¢ PaJHKa MOAPEAE YCIOBY a Ce OH HE yuJamyje Y CHHAMKAT
WJIM Ja IpecTaHe Ja Npuiiaja CHHIUKATY; 0) Aa ce OTIIYCTH PaJHUK HIIM J1a
MY C€ CBHUM OCTAJIUM CPEACTBHMA HaHECE IITeTa 300r Tora ITO je OH WiaH
CHHJMKATa MJIU ILITO yYECTBY]€ Y CHHIMKATHUM JICJIATHOCTUMA U3BaH palHUX
4acoBa MJIU, IPUCTAHKOM ITOCJIOAABLIA, 33 BpeMe paJHuX yacoBa (4. 1 cT. 2).

L{nsb oBe KOHBEHLIM]E je U Jla c€ paJHUYKE OpraHu3aluje 3alTUTE
0]1 yTHIIaja TIOCJI0AaBana 1 lUXOBUX OpraHu3alllja, Ia je 3aT0 IPOIHCAHO
Jla opraHu3anuje pajHuKa 1 rocjonasamna Tpeda qa Kopucte oarosapajyhy
3aIITUTY MPOTUB CBUX Jieja YIUIUTama JeAHUX Ha padyyH APYTUX, OUII0
JUPEKTHO, OMII0 MHIUPEKTHO (IIPEKO CBOjUX areHaTa Uil YIaHOBa), y lbHXOBO

35 N. Valticos, op. cit, str. 265.
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dbopMupame, PyHKIMOHUCAKE U aIMUHUCTpanujy (ui. 2 ct. 1). ¥ gena
YIUIUTamka UK Melllamka ciaiajy Mepe Koje Uy 3a THM 12 H3a30BY &) CTBaparbe
OpraHu3alnuje pagHuKa KOjuMa rocrofape MocionaBal Uiy OpraHu3aiuje
nocionaBana uim 0) U3IpiKaBambe OpraHu3anuje pajgHuKka GUHAHCHJCKUM
WJIM JPYTHM CPEIICTBHMA, a CBE Ca HAMEPOM Jla CE€ OBE OPraHU3allje CTaBe
MOJI KOHTPOITY MOCJIOAaBala Wik OpraHu3alyje nocionasana (wi. 2 ct. 2).
KonBenuuja je y wiany 3. nana moryhHocT na ce o0pasyjy onrosapajyha
TeNa y HuJby Kako Ou ce 00e30e11I0 MOLITOBahE IIPaBa OpraHu30Bamka, ako
je To motpebHo. A npensul)eHo je u na he ce oBa Tena 006pa3oBaTu y cKiamgy
ca HAllMOHAJIHUM YCJIOBHMA.

Nako Konenuuja Op. 98 He neduHuIIe KOJISKTHBHE YyTOBOpE, OHA
HaJlaXXe ip’kaBaMa Koje cy je patudukoBale 1a mpeay3My oaroapajyhe mepe,
aKo je TO MOTPeOHO, y CKJIaly ca HAllMOHAJIHUM YCJIOBHMa, Kako OU moJcTakie
W yHampeawsie pa3Boj M mupe Kopumheme mpoueaypa 100poBOJEHUX
IpPEeroBopa MyTeM KOJEKTUBHHUX yTOBOPA, KAKO OM C€ OBUM ITyTEM OIPEINIH
panHu ycnoBu. Pedu je o 1oOpoBosbHOM nperoBapamy u3mely nociogasana
WJIM OpTaHu3alllje ocIoAaBala, ¢ jeAHe CTpaHe, U OpraHu3aluje paJlHuKa,
C IpyTre cTpaHe, KOje BOJU 3aKJbyUHBaly KOJEKTHUBHHMX YTOBOpa KOjUMa
ce yTBplyjy ycnoBu pazna. M3 oBe KOHBEHIIMje IPOU3JIa3H Jia je IpaBo Ha
MPEroBope KOJIEKTUBHO MPABO paJHUKA, TAaKO Ja paJHUK IOjeIHHAL] HE
MOXe OUTH CyOjeKT KOJIEKTUBHOT IperoBapama Beh To mpaBo 3a Hkera BpIin
CHHJMKAaJHa opraHusaiuja.’

W Kongsennuja 6p. 98 mpeny1uta cBakoj ApKaBH 1a CBOjUM HALIHOHATHUM
3aKOHO/IaBCTBOM OAPEAM Y KOjOj MepH O ce rapaHiuje npeaBuheHe oBoM
KOHBEHIIM]OM IPUMEHMIIC Ha IPUIIAJHUKE BOjCKe U monuuuje. Mehytum,
OBa KOHBEHILIM]jA C€ HE OJHOCH Ha II0JIOXKA] APKABHUX (PYHKIHOHEpa U HE
MOXeE c€ TYMauuTH Kao U Ja MJIE Ha IITETy HUXOBUX IPaBa UM HBHUXOBOT
craryca (4. 6).

OBe 1B KOHBEHLIMje UMajy HajMamby Opoj paTuduKanuja y oqHocy Ha
ocrase ocHoBHe KoHBeHIHje. Y To KonBenuuja Op. 87 uma 155 parudukanuja,
ITO je YMHU HajMame parudukoBaHoM, a Konsenmnuja O0p. 98 numa 167
paruduxanuja. [loceOHO je MHTEPECaHTHO TO 1a HUjEIHA O OBE JIBE OCHOBHE
KOHBEHIIMj€ HE IPU3HAje MpaBo Ha Tpajk. MehyTum, no munssery Ondopa
eKcrepara, MajJia Hije eKCITMIUTHO oMenyTo y KonBennuju op. 87, mpaso
Ha IITPajK IPOM3JIa3Hu U3 YjaHa 3, KOjUM je yCTaHOBJbEHO IIPaBo OpraHu3aluja
Jla OpraHu3yjy CBOje aKTHBHOCTH M (POPMYIIHIILY CBOje mporpame.’’

36 b. lllyanepuh, op. cit, ctp. 200.
37 A. IlerpoBuh, Mehynapoonu cmanoapou pada, Hum, 2009, ctp. 115.
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300r 3HauYaja KOjU ce Mpuaaje NPUHLHUINMA CI000Ae YyAPYKUBabHA
Mehynaponna opranusaiyja paja je ycTaHOBHIIA IOPE]] PEIOBHOT CHCTEMA
Ha/J30pa U nocebaH MexaHU3aM 3a BUXO0BO clipoBoleme, a To cy Komucuja
3a yTBp)HBame YMHEHULIA H IOMUPEHE O CII000AH yApYKuBama 1 Komurer
3a c10001y YApYKHBamba ca 3a0aTKOM Jla HCIIUTY]je xabe (KBas3H - CyAcKa
¢byHK1Mja), aJIi KOJU UM U CBOjy KBa3K — HOPMAaTUBHY (QYHKLHU]Y (TyMayeme
Mel)yHapoHUX pagHHUX CTaHIapaa).*®

VYeraB PerryOnuke CpOuje jeMmun c10001y NOTUTHUKOT, CHHIUKAIHOT 1
CBaKoOI IPYTOr YAPY>KHBamba U IPABO Ja CE OCTAHE U3BAH CBAKOT YAPYKEHA.
MebhyTtum, Ham ycTaBOTBOpal ocTaBjba MoryhHoCcT M ma ce cimobona
CHHAMKAJIHOT OPraHNu30Bamba U JeJI0Balba MOXKE OTPAHUYUTH, aJld CaMo U3
pasiiora Koju ¢y yTBphenu caMmuM YcraBoM. Tako aa YCTaBHH CyIl MOXeE
3a0paHUTH YAPYKCHE YHje je JIeI0BakE YCMEPEHO Ha HACHUIIHO PYLICHE
YCTaBHOT IOPETKA, KPIICHE 3ajeMUYCHUX JbYICKUX U MAatbHHCKUX [TpaBa WK
M3a3MBambe PacHe, HAL[MOHAIIHE HIIH Bepcke Mpxkibe. Takohe,  3akoH o paay™
rapaHryje cio00y CHHIMKaJIHOT OpPraHn30Bamka U AeIoBama 0e3 ono0pema,
y3 YIIUC y PEerucTap u JeTajbHuje paspalyje ycTaBoM 3ajeMueHy cio0omy.
W3 cBera HaBeAGHOT MOKEMO 3aKJbYUHTH Ja j€ Hallle IPaBo y MOTIIYHOCTH
ycknaheno ca Kousenuujom 0p. 87 u Konsenmujom 6p. 98.

4. Ykujaame NpuHyJIHOT paaa

Crnobopa pana npeacraBiba OCHOBHO Ha4€JI0 PalHOT IIPaBa U €JIeMEHT
npaBa Ha pax. o mpokiaMoBama cio0one paja A0Na3u ca YKUIAHEM
¢deynanuszMa 1 HacTaHAKOM JHOepaidHor kanutanuma. Cnodona paaa je
U MPETIOCTaBKa 32 3aCHUBAE PaJHOI OJHOCA, TaKO Ja 0e3 me HeMa HU
pansor ogHoca. OHa noapasyMeBa clio00y J1a ce paJy ajlu U cIo0oay aa ce
He pagu. MUHEUMYM ci1000/1e paaa noapasyMena ciio0oaaH n300p 3aHIMamba
U 3aI10ClIeha, JOCTYITHOCT CBAKOT PaJHOT MecTa M (DYyHKIUje MOA jeTHAKUM
ycnoBuMa 1 3abpany npuHyaHOT pajga.*’ OHa je jeaHo ox YCTaBOM 3ajeMYeHUX
IpaBa YoBeKa, aJiv cino0oay pajia mpoKIaMyjy 1 MHOroOpojHU MelhyHapoaHu
aKTH.

[lpunynHu pan npeacTasiba ,Herauujy cioodoxne pana’. Mehytum,
NPUHYIHU paJl HUje caMo Herauuja ciodoze paja Beh je u cBojeBpCHH 00TIHK
TOPTYpE M Jerpajalnuje JTMIHOCTH yoBeka.!' Mako je maHac mpuHyIHH paj
38 Ibid. ctp. 99.

39 “Cn. rmacauk PC”, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 — ommyxka
VC, 113/2017 n 95/2018 — ayTeHTUYHO TyMademhe.

40 b. Ulynnepuh, op. cit, ctp. 163.

41 b. Jlybapna, Paouo npaso — pacnpasa o docmojancmey na paoy u coyujarnom oujauozy,
Beorpan, 2020, ctp 109.
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CKOPO YHMBEP3aJIHO 3a0pameH HIIaK Cy My MUJIMOHH JbYIU ILIMPOM CBETa
jour yBek noaBprayTH. OH je IIMPOKO paclpoCTpameH U 3aCTYIJbEH KakKo
y 3eMJbaMa y pa3Bojy, TAaKO U y BUCOKO Pa3BHjEHUM 3eMJbaMa, U TO Y CBUM
CBOJUM DPa3JIMYUTHM NOjaBHUM oOnuuuma. O ToMe cBenoye W Mojalu
MehyHnapoaHe opranusanuje pajga npema KojuMa IpuHyIHU paj rnoraha 25
MUJIMOHA Jby 1M IHpoM cBeTa. On Tora 16 MUIMOHA JbyIU CE EKCIUIOATHUIIIE
y IPUBaTHOM CEKTOpPY, K0 LITO Cy MOJbONPUBpEa, Ipal)eBUHAPCTBO HIIH
kyhHHM oc0BH; 4,8 MUIIMOHA JbYIM HOABPTHYTO j€ MPUHYIHOM CEKCYaTHOM
uckopuirhaBamy, a 3a 4 MMIIMOHA JbYAU IPUHYAHU PaJ HAMETHYT j€ Off CTpaHe
npkaBe. CBaka 4yeTBpPTa KPTBa MOAEPHOT POIICTBA Cy jena. JKeHe 1 AeBojke
Cy Y BEJIMKO] MepH norol)eHe npuHyIHUM pasioM, ynHehu 99% xprasa Koje
ce MPUHYTHO CEKCYaTHO eKCIIoaTuiny u 58% y octaiuM cekropuma.*?

Konsennuja o porncry Hpymrsa Hapoaa (1926) npencrasspana je
IIPBU KOPaK Koju je Mel)yHaponHa 3ajelHuLa yYUHUTIA TPOTUB IPUHYAHOT
pazna. OBa KOHBEHLIM]a je JeHUHHUCAIa POICTBO Ka0 CTambe, OKOIHOCT MIIH
M0JIOXKAj JIMIAa HaJ KOjUM ce OCTBapyjy CBa WMJIM HEKa OoBJIauIhema Koja cy
KapaKTEepUCTUYHA 3a IPaBO BIACHUIITBA, a po0 je IojeAnHAaLl KOjU Ce HaJla3u y
TakBOM cTamy. Cienehn Kopak yunmbseH je ycajameM [lomyHcke KOHBEHIH]E O
YKUJaby POIICTBA, TPrOBHHE POOJHEM M YCTAHOBA H ITPAKCE CIMYHUX POIICTBY
YH 1956. ronune, a oHIa Cy 1 MHOIOOPOjHU ApPYTH MehyHapOoaHU aKTH
MOCBETHIIH IAXKIBY PEryJIucamy OBOI UTama. Mel)yHaponHa opranusanmja
pazna je Takole moceOHy NaXKiby [IOCBETUIIA 3a0paHy ¥ KUy IPUHYTHOT
paga U TO CBOJUM OCHOBHMM KOHBeHUMjama — Konpenmujom 0p. 29 un
Konsenuujom 6p. 105. OBe nBe xonBeHuuje Meh)ynapoaHe opranuzanuje
paza cy Hajuupe paTu(UKOBaHE y OJHOCY Ha Ipyre OCHOBHE KOHBEHIIH]jE, 1
1o 6pojy patudukanuja Haiasze ce ogMax u3a Konsenuuje 6p. 182 o Hajropum
o0nmMumMa edjer pana, koja uma Hajsehu Opoj parudukanuja.

Ha cBom uerpnaectom 3acenamy Kondepenuuja Mehynaponne
opranuzaunuje paaa ycsojuia je 28. jyna 1930. ronune Konsenuujy 6p. 29 o
IPUHYAHOM WM 00aBe3HOM pany. KonBeHuuja je nedunucaga NpuHyAHH
WM 00aBE3HHU paJl Kao CBaKM pajl WM YCIyTy KOjHU Ce Off HEKe 0co0e 3aXTeBa
MoJ] MPETHOM OMJIO KaKBe Kas3He, U Ha KOjU Ta oco0a HHje JOOPOBOJHHO
npuctaia (4. 2 ct. 1). Ped je o cBeoOyxBaTHOj epMHULII]H KOja TPUHYAHU
paja TyMaud y HIMPEM CMUCIY U Koja rpenBula 1a IpuHyIHU paj YMHE JABa
eJIeMEeHTA: MPEeTHha KaKbABAmbEeM U M30CTaHaK JOOPOBOJBHOT IMPHUCTAHKA.
[la GucMo roBOpUIIM O IPUHYAHOM paay y CMHUCIY OBE KOHBEHIHUjE HHjE
noTpeOHO a MpeTHha KaXKmbaBambeM Oyzie y O0JIMKY TUPEKTHE CaHKLH]je, Beh

42 Hoctymno ma:  http://www.ilo.org/global/topics/forced-labour/lang--en/index.htm
(24.02.2021).
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MOXe J1a 03HayaBa ryOuTak onpeleHux mpasa win npuBuieruja. Mehytum,
NPUHYAHH paj IOCTOJU U Yy Cllydajy ako je ped O paxy Wi CIyXO0H Kojy
jenHo nuue obaBsba 3a APYro 3a IJIATy Koja je HUXkKa Ol 3aKOHOM YTBpheHe
muauManne.* Kousenuuja Op. 29 usjeqHaunia je npuHyIHH 1 00aBE3HH
pan, nepuHumryhu ux Ha UCTHU HAYWH, aJIM YIPKOC TOME MOjeANHH ayTOPH
cMarpajy Z1a MIlaK [ocToje oapehene pasnuke uMehy mux.

[Ipema KonBenuuju 6p. 29 nehe ce cmarpaTu NpUHYAHUM HIIH
o0aBe3HMM pajxoM: 1) cBakW paj WM ycllyra KOjH Ce 3aXTeBa Ha TeMeJby
3aKoHa 0 00aBE3HO] BOjHO] CIIYOM 3a MOCIIOBE UCKJBYUHMBO BOjHE HAPaBH;
2) cBaKM paj WM yciyra KOju Ccy J1e0 yoOuuajeHux rpalhanckux odasesa
JIp>KaBJbaHa MOTIIYHO CYyBEpEHE AprKaBe; 3) CBaKW pajl MIIM yCIIyra Koju
ce oIl HeKe ocole 3axTeBa Kao MOCJeIUla OCyJe MPOIJIAleHE CYACKOM
MPECyZIOM, MO YCIOBOM Jia C€ HaBEACHU pajll WM yciayra 00aBibajy mon
Ha/130pOM M KOHTPOJIOM jaBHE BJIACTH U J]a HABEJCHA 0c00a HUje YCTYTJbCHA
WJIM CTaBJbCHA Ha pacrojlarame MpuBaTHUM ocobama, npenysehuma uim
yIpyKembuMa; 4) CBaKH pajl UM ycIyra KOjH ce 3aXTeBa y Cllydajy H3HEHa He
OIACHOCTH, TO JECT y CIIy4ajy para, BeJIrKe Hecpehe Uil MPEeTHEe O BEJINKE
Hecpehe, Kao ITO Cy ToKap, MOIUIaBa, TI1aJl, 3eMJbOTPEC, CTUAEMH]E BETUKHX
pasMmepa Wi CTOuHEe OOJIECTH, Haje3/1a KUBOTHIbA, MHCEKaTa Ui OMIJbHUX
napasuTa, ¥ yOIIITeHO CBaKa OKOJHOCT KOja OM MOTJIa yIPO3UTH KUBOT HIIH
J0OpOOUT YUTABOT UJIU JEAHOT JieJia CTAHOBHUIITBA U 5) Matbi IPYLITBEHH
pazioBH TakBe BPCTE Koju ce, Oyayhu aa ux o0aBibajy YIaHOBU 3ajeIHHIC
y JUPEKTHOM MHTEpECy 3a HaBeIEHY 3ajeHUIlY, MOT'y CTOTra cMarparu
yoOn4ajeHuM rpa)aHCKUM Ay KHOCTHMA KOje 00aBe3yjy YJIaHOBE 3ajeAHHULIC,
O]l yCJIOBOM Jia C€ WIAHOBHMMA 3ajeJHULIC WJIU IUXOBUM JIHPEKTHUM
MpeICcTaBHULMMA 00aBE3HO yKayke Ha MOTpeOy TakBUX panoBa (Wi. 2 CT.
2). CBe aprkaBe 4iaHMIE Koje paTU(UKYj]y OBY KOHBEHLIH]Yy UMajy 00aBe3y
Ja YKUHY KOopHIINewme IPUHYIHOT UK 00aBe3HOT paja y CBUM HETOBUM
oOmuumMa y mrto Kkpahem poky. MehyTum, npuHyAHH WM 00aBe3HH pall ce
MOX€ KOPHCTUTH 3a BPEMeE MPEIa3Hor IepHojia caMo Yy jaBHE CBpPXE U Kao
M3BaHpeIHa Mepa, IOl YCIOBUMA KOjH Cy MpeaBUl)eHN KOHBEHIIH]OM.

Nako Konsenuuja Op. 29 3abpamyje NpUHYAHH WU 00aBe3HU pajg U
MMa 32 IUJb Bber0BO XUTHO HCKOPEHUBAE Y IpKaBaMa WiaHUIaMa, OHa HI1aK
npezBuha u oapehena oxcrynama ox1 3a0paHe NPUHYTHOT HJIM 00aBE3HOT pajia
KOja Ccy J03BOJbEHA CaMo y3 UCIymeme oapehenux ycnosa. IIpe nero mro
JIOHEce OJTYKY O KOopHIINewy NPUHYIHOT WIH 00aBE3HOT pajia, HaJIe)KHa
BJIACT MOpa J1a yTBPAIY Jia JIu Cy ucnymwenu ciuenehu ycnosu: 1) na je paja koju
je moTpeOHO 00aBUTH WJIH YCIIyTa KOjy je MOTPEOHO MPYKUTH O H3y3ETHO

43 A. lerposuh, Mehynapoonu cmanoapou paoa, Hum, 2009, ctp. 147.
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BaYKHOI' MHTEpECa 3a 3ajelHUIy Koja je Mo3BaHa Ja 00aBH paj WIH IPYKH
yCIyTy; 2) 1a ¢y paj WK ycllyra TPeHyTHO M XMTHO NMoTpeOHu; 3) na, 3a
NOHYeHM U3HOC HATHHULIE U Y3 YCIIOBE pajia KOji HUCY HEMOBOJbHU]H OJf IJIATe
1 YCIJIOBA pajia KOjH c€ y JOTUYHOM HOJAPYYjy Hy/E 3a CIMYaH paj UM YCIyTYy,
Huje 6usno Moryhe ocuryparu 100poBOJbHY pajiHy CHary 3a 00aBJbame pajia
WIN TIpYXamke yciryre; 4) 1a pajJ WK yciyra He IPeICTaBibajy MpeTexaK
TEPEeT 3a JOTUYHO CTAHOBHHUILITBO, Y3UMajyhul y 003Up pacroyIoKUBY pagHy
CHary M mbeHy CrocoOHocCT fa obasu 1aj pan (wi. 9). Konsenuuja onpebhyje
U J1a caMo (pU3MUKHU CIIOCOOHM MYyIIKapUu Koju Hucy miahu oxn 18, Hutn
cTapuju ox 45 ronrHa MOry OMTH MO3BAaHU Ha MPUHYIHU MM 00aBe3aHU
paa. IlongBpraBame NpuHYIHOM paay BpPLIM C€ TaKo Jla c€ BOAH padyHa O
cieaehum orpaHnuemUMa U ycsioBuMa: 1) na kan rof je To moryhe, nocroju
MPETXOAHA TOTBpJA JeKapa Ja Juia He O0ilyjy HU Ol KakBe MH()EKTHUBHE
WM 3apa3He 0oJieCTH U Aa cy (M3MYKHU CHOCOOHA Jia pajie y yCJIOBUMA
nox xojuma he ce pax 006aBibaty; 2) U3y3eTak MPEACTaBIbajy HACTABHHIIM,
YUEHHULH U CITy>KOCHULIU Y YIIpaBH; 3) y CBAaKOj 3ajeIHULIM MOPa J1a Ce OIPXKH
Opoj oapaciux U PU3MYKH CIOCOOHMX MYyLIKapaua HYXKHHX 3a MOPOAMILY
U IPYLITBEHH )KMBOT; 4) MOIITOBakE OpavyHUX ¥ HOPOAUYHUX Be3a (4. 11).
Bbpoj mymikapana koju Mory OMTH OJBEACHU HA NPUHYAHHU WK 00aBE3HU
pan He cMe npehu 25% o1 cTaIHOT MYIIKOT ¥ 3[paBOI’ CTAHOBHHILITBA U Taj
0poj ce yrBphyje ypendom. CBaka ocoba Koja je MOABPTHYTa IPHHYAHOM HIIH
00aBe3HOM pajy Mopa JOOUTH MOTBPAY y KOjoj ce 03HaYaBa BpeMe y KOojeM
je obaBuia TakaB pana. KonBeHuuja je ogpeania MakCUMajlHU BPEMEHCKH
NepHoJl y OKBUPY KOra HeKa ocoda Moke OUTH IpUMOpaHa Ha IPUHYIHH paj,
TaKO J1a Taj IePHOJl yHYTap ABAHAECT MECELH He cMe OuTH ay»ku of 60 naHa,
yKJbyuyjyhu Bpeme noTpebHoO 3a Joya3ak 1 ojjia3ak ca paaa. Panxno Bpeme
oco0e Ha MPUHYIHOM pajay, Mopa OUTH UCTO Kao yOOUUajeHo paHoO BpeMe 3a
JIO0OpOBOJBHHU pall, a IPEKOBPEMEHH PaJl ce Harpalyje mox UCTUM yCIOBHMA
Kao0 1 100poBoJbHHU. CBUM 0cobamMa OABPrHY TUM IPUHYIHOM pady Mopa ce
JaTH jeiaH AaH HeleJbHOT oamopa. [IpuHyaau uiin o0aBe3Hu paj Mopa OuTH
ahen.** OH ce MOpa HOBYAHO HATPAIUTH Y H3HOCY KOjU HE CMe OUTH HIKH
0]1 OHOT KOjH je yoOu4ajeH 3a CIMYHE BPCTE pajia y OKPYTy y KOjeM je pajHa
cHara 3aroclieHa WJIH Y OKPYTYy U3 KOjer je paaHa cHara BpOosana. [lmare
ce ucmiahyjy HenocpenHo pagHuuuma. M3yserak oxn mpasuia miahama
IPUHYAHOT paja npeacTaBiba NPUHYIHU pajly jaABHOM HHTEPECY.

CBH 3aKOHHU WJIM APYTH NPONHCH KOjU ypelyjy muTama onmrere
3a Hecpehy mim OonecT Kao MOCIEANIy 3arocieha PaJHIKa, U KOjuMa ce
ocurypasa miahame ofmreTe U3ApKaBaHUM YWIAHOBHMA HOPOJUIIE PaHUKA

44 b. Ulynnepuh, op. cit, ctp. 168.
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KOjH je YMpO WJIM IOCTA0 MHBAJIMJ aHAJOIHO CE NMPUMEY]y U Ha ocobe
NOABPrHYTE MPUHYIHOM HJIM 00aBE3HOM pady U Ha JOOPOBOJBHE PalHUKE
(a1. 15). OcoOe nonBpruyTe NPUHYAHOM WM 00aBE3HOM pady He cMejy OUTn
IpeMeIITEeHE Y MoApYyYja y KOjUMa c€ UCXPaHa U KJIMMa 3HATHO Pa3JIHKY]jy
Ol OHUX Ha KOje Cy OHM HaBUKJIM U Koja OM MOrjla Yrpo3UTH HHXOBO
3/paBJbe, OCUM Yy cilydajeBUMa u3BanpeaHe norpede. Konsennuja Op. 29
npensulha noceOHe ycioBe paja 3a oapelere 001acTi Kao 1ITO Cy: U3BOheme
rpal)eBUHCKHX pasioBa, IPEHOC JIMLA WK poOe U MpUMEHa IPUHYIOT paja y
oOpahuBamy 3emibe. [IpuHyaHM I 00aBE3HH PajJl HE CME CE KOPUCTHUTH 32
MO/I3eMHE pajioBe y pyJHUIMMa. He3akoHUTO mogBpraBame MPUHYIHOM HIIH
00aBe3HOM pasy MOpa OMTH KaKEbHBO KA0 KPUBHYHO JIEJI0, a CBaKa JIp)KaBa
Koja paTu(uKyje OBy KOHBEHIIH]y UMa 00aBe3y /1a OCUTypa Jia Cy Ka3He Koje
Cy IpOMNKCaHe 3aKOHOM MPUMEPEHE U JIa C€ CTPOro NpuMemyjy (4. 25).

ITporoxon y3 Konsenuujy 6p. 29 ycsojeH je 11. jyna 2014. ronune. OBaj
MIPOTOKOJI je 110 cazia patudukosaio 49 npxasa yiaHuLa, Mehy Kojuma Huje
PenyGnuka CpOuja. Unanuue mMory aa paTuukyjy IpoTOKOJ HCTOBPEMEHO
ni O6usto kax HakoH patudukanuje Konsenuuje op. 29. [Ipotokon je gomyHno
Konsennujy 6p. 29, xao u apyre nocrojehe mMehyHaponne HHCTpyMEHTE,
JlaBambeM KOHKPETHUX CMEPHUIA 0 epuKkacHUM Mepama Koje Tpeda mpeny3eTu
3a yKJlambambe CBUX 00JIMKa IPUHYAHOT paja.

Iox yTHIajeM HOBUX HCTOPH]CKUX OKOJHOCTH 25. jyHa 1957. rogune
Ha yeTpreceToM 3acenamy Onmre koHpepeHuuje ycBojena je Konsenuuja
op. 105 o yxunawy npunynHor paga. Konsennuja Op. 105 He npeacraiba
pesusnjy Konsennuje Op. 29, Beh je kpeupana aa I0MyHH OBaj IPETXOAHU
WHCTPYMEHT, TaKo Ja OHAa HHUje HU AepUHHUCATa NPUHYAHHU paj, Ia ce
300r Tora cMarpa Ja je JeuHHLN]ja cagpiKaHa y MPETXO0IHO] KOHBEHIIH]H
reHepasiHo BanuaHa.* Konseniuja 6p. 105 o6aBe3syje apkaBe YiaHUIE KOje
cy je parudukoBaie 1a npeay3my epuKacHe Mepe a ce oaMax U MOTIYHO
YKHHE IPUHYIHU WK 00aBe3HH pal, U TO 0e3 TPaH3ULHMOHOT, MPeIa3Hor
Neproza Koju je mpeaBulana npeTxoiHa KOHBEHIIH]A.

Cge wnanuue xoje parudukyjy Konsenuujy op. 105 obasesyjy ce aa
he ykMHYTH IPUHYAHU UM 00aBE3HH paj U J1a o]l HUKakBoM (opmoMm Hehe
npubehn:

* MepaMa MPUHYAC WIIM MOJUTHYKOI BaCHUTAa WM CaHKIHUja
npema JUIUMa Koja UMajy WM M3pakaBajy HeKa MOJUTHYKa
MUILbEHA MM MCIO0JbaBajy CBOje NPOTHUBIBCHE YCTAHOBIHEHOM
MJEOJIOUIKO — ITOJIMTUYKOM, COLIMjATHOM HJIK EKOHOMCKOM CTamby;

45 A. lerposuh, Mehynapoonu cmanoapou paoa, Hum, 2009, ctp. 166.
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* MeTrojama MoOOWIIMCama M KopuIlhema pajHe CHAare y CBpXY
E€KOHOMCKOT pa3Boja;

*  Mepama pajHe JUCIUTLIHHE;

*  Ka3HU pajJii yUYECTBOBama y IITPAjKY;

*  MepH pacHe, COIMjaiHe, HAIIMOHATHE UITH BEPCKE IUCKPUMUHAIIH]C
(a1.1).

[loceban omHOC mM3Mel)y oBe ABe KOHBEHLHM]E je M y TOME IITO
Kongennuja Op. 29 3axTeBa reHepaiHO yKUJamhe MIPUHYIHOT WK 00aBE3HOT
paza y CBUM HETOBHM OOJIMLIMMA, y3 U3y3eTKe AeduHHCcaHe y Wi 2 CT. 2,
nok Konennuja 6p. 105 Tpaxu ykugame cBake Gpopme IpUHYIHOT MK
00aBe3HOT pajia caMo y IIeT Cily4ajeBa HaOpojaHuX y 4. | Te KoHBeHIuje.*

VYeras Penry6nnke CpOuje, Kao HajBUILHM IPaBHU aKT ApKaBe, U3PUUUTO
3a0pamyje NpUHYIHH pal. Y uiany 26, YcTaB Iponucyje Aa HUKO He MOXe
OWTH ApXKaH y POIICTBY WJIH Y IOJIOXKA]y CIMYHOM POIICTBY. 3a0pameH je
CBaKM OOJIMK TPrOBHHE JbyiuMa. 3a0pameH je NPUHYIHHU paj, IPH YeEMY ce
CEKCYaJIHO MJIM €KOHOMCKO MCKopHIIhaBame JULa Koje je y HEIOBOJHbHOM
M0JIOKAjy cMaTpa MPUHYAHUM PagoM. Y HCTOM WIaHy, YCTaB y CKJIany
ca KoHBeHIMjamMa MehyHaponHe opranmsanuje pana, onpehyje u na ce
NPUHYAHUM pajioM He cMaTpa: 1) pajg iy cayx0a Juia Ha U3ApKaBamy KazHe
JHIIEHka c1000/e, aKo je ’UXOB Pajl 3aCHOBaH Ha MPUHLKITY JOOPOBOJBHOCTH,
y3 HOBYaHY HaJOKHAAY; 2) paj WK CIy>K0a Jula Ha BOjHO] BexOU; 3) Kao
HU paj WM ciiyx0a 3a BpeMe paTHOT WJIM BaHPEIHOT CTama y CKJIaly ca
Mepama MPONKUCaHUM [TPUITMKOM MPOTJalie-a PaTHOT HIIM BAaHPEIHOT CTamba.

VY cxiany ca wianom 25 Konsenuuje 6p. 29 o npuHygHOM pamy,
Kpusnunum 3akonnkom Peny6nuke Cpouje?’, y OKBHPY rpyTie KpUBHUHHX
Jiesia IPOTHB YOBEYHOCTH U APYTUX HoOapa 3amruhennx mehyHaponHum
npaBoM, npensuljena cy cieneha KpuBHYHA Jiena: TProBUHA JbyauMa (4.
388), TproBuHa MaJIOJIETHUM JIMLUMA PaJiy ycBojema (wi. 389) u 3acHuBame
POIICKOT OJIHOCA U [TPEBO3 JIMLA Y POIICKOM oztHocy (wi. 390). Mako Ha ocHOBY
OBHUX YMIECHHIIA MOKEMO 3aKJbYYHUTH J1a je 3aKoHOonaBcTBO Penyonuke Cpouje
yckialjeHo ca kouBeHLMjama MelyyHapoaHe opranusanuje pajia, urak ocTajy
npobnemaruyne onpelene onpende 3akoHa o ox0opanu®® koje HUCY y cKkiIaay
ca HaBEJACHMM KOHBEHIIMjama. 3aKOH O oaOpaHu y uiany 50 mpomwucyje
Ja ce pajaHa o0aBe3a yBOAW Y PAaTHOM M BaHPEAHOM CTamy y APKAaBHUM
46 Ibid.

47 “Cn. macuauk PC”, 6p. 85/2005, 88/2005 — ucnp., 107/2005 — ucmp.,72/2009, 111/2009,
121/2012, 104/2013, 108/2014, 94/2016 n 35/2019.

48 “Cn. rmacaux PC”, 6p. 116/2007, 88/2009, 88/2009 — ap. 3axoH, 104/2009 — ap. 3axoH,
10/2015 n 36/2018.
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OpraHuma, OpranuMa ay TOHOMHUX IIOKPajuHa, OpraHnMa jeJUHHUIA JOKATHE
caMOyTpaBse, IPUBPEIHUM JAPYIITBUMA, IPYTUM IPAaBHUM JIMIUMA Kao U
npeny3eTHUIMa. MelhyTum, mponycT 3aKOHOAaBIa OIJIeAa Ce Y TOME LITO
HUje oIpenno AYKUHY Tpajamba o0aBe3e MPUHYIHOT paja, Kao IITO je TO
cinyyaj y wi. 12 cr. 1 KonBenuuje Op. 29, mna je Ha Taj HauuH omMoryheHo
npou3BoJbHO oapehuBame. Takohe Hu uin. 51 ct. 1 3akoHa, KOju npeasuha
J1a pagHoj 00aBe3u MOIJIEKY CBHU 3a paJl COCOOHM ITyHOJETHH rpahanu 10
65. ropuHe (MyIIKapIy), oMHOCHO 60. rouHe (KeHe), HUje Y CKIIaay ca 4.
11. ct. 1 HaBeneHe KOHBEHIIM]E, [0 KOME MPUHYAHOM Pagy HMOAJIEKY CaMO
bu3nYKN cIOcOOHM MYILKApPIH (2 HEe 1 KEeHe) KOju HeMajy BHILIE o1 45 ToauHa.

5. Ykuaame TMCKpUMHUHALUje Y MOTJIeny
3anolL/LbaBakha M 3aHNMAalha

Hauerno jeqHakocTH y 3anolJbaBamy U Ha pay ce Moxke AeuHucaru
Ha MO3UTHBaH HAYMH — HAYeJI0 jeIHAKUX MIAHCH U TIOCTYTIamba Y 3aMoLbaBamby
W Ha pajly, U Ha HEraTUBaH HauYWMH — Ha4yeslo 3a0paHe NUCKpUMUHALHU]E Y
3amnolbaBary M Ha pany.” Y nmuramy je jeIHO 0 OCHOBHHUX Havesa paJHorT
npaBsa, Koje 3ay3uMa [EeHTPATHO MECTO Y CBUM Ba)KHUJUM MehyHapoaHUM
aKTHMa Koju cy nocBehenu ciobogama 1 mpaBuMa yoBeka U rpahana, anu u
Yy HHTEPHUM aKTHMa CaBpEeMEHUX JprKaBa.

Hauveno 3abpane TuCKpUMHHALM]E CaAPKaHO je y aKTHMa Y jeTuIbCHUX
Ha1uja, kao mro cy [Tosesba (wi. 1), Onmrra nexaapaiyja o mpaBuMa YOBeKa
(u1. 2), MehyHapoaau naxT o rpahaHCKUM U OJIMTUYKKUM TIpaBuMa (4. 2),
MelyHapoaHu akT 0 eKOHOMCKHM, COIIMjalTHIM U KYJITYPHUM IIpaBUMa (4.
2). YjenumeHe HallMje Cy YCBOJUJIE U HEKe TTOceOHEe KOHBEHIIMjE O 3a0paHu
onpeheHux o0MMKa AMCKPUMHUHALIH]E, Kao To cy Mel)yHapoaHa KoHBEHIIH]ja
0 YKHJIaty CBUX 0OJHMKa pacHe nuckpumuHaiuje (1966), Melhynaponna
KOHBEHILIMja O cy30Hjamy U KaKibaBamy 3j704MHa amaprtxejaa (1973) u
KonBeHmuja o enuMuHuCamy CBUX 00IHMKa JUCKpUMUHaLuje sxena (1979).
[Mpeambyna YcraBa Mel)ynaponte opranu3zanuje paja TOBOPH O ,,[I[PU3HALY
NPHUHIHKIIA jeIHAKEe HAKHAJE 32 Paj jeAHaKke BpeqHocTH , a Gunagendujcka
nexiapanuja u3 1944. ronune notephyje aa ,,cBa Jpyacka 6uha, 6e3 003upa
Ha pacy, BEpOMCIIOBECT HJIM TI0JI, UMajy IPaBo Jia Tpake CBOje MaTepHjaiHO
OnmarocTame M CBOj IyXOBHH Pa3Boj y yCIOBHUMa ClI000J€ M JOCTOjaHCTBA,
EKOHOMCKE CUTYPHOCTH U jeqHakux Moryhnoctun.”

Hauerno 3a0pane qucKkprMHUHAILM]E U jeJHAKUX IIAHCH U MTOCTYIIAmka y
3aMolbaBamy U Ha paJy nMa oceOHO MecTo y akTHBHOCTUMA MeljyHapoaHe
opranusaiyje pajaa. Mehynapoana opranusanmja pajia OBUM HAuEJIOM JKEJIH

49 b. Jlybapna, op. cit, ctp. 115.
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Ja cupeyu: 1) AMCKpUMHUHALN]Y MOjeIMHUX KaTeropuja paaHuka (KeHa,
CTpaHaua, paJHUKa MUTpaHaTa, NOJbONPUBPEIHUX PaJHUKA, PaJHUKa Ha
HecaMOYIIpaBHUM TEPUTOpHjaMa, palHIKa Ha IUTaHTa)kama uTh); 2) onpehene
BpCTE AUCKPUMHUHALIM]C Y OZIHOCY Ha CBE PaJHHUKE Ha oipel)eHuM nmoapyyjuma
(IpUHYIHM paj, 3amnolljbaBamke U co0oa paja, coujajHa CUTYpPHOCT,
OTHYLITAkE € MOCHa, TPOPECHOHAIHO 00pa3oBamke U HANpPEAoOBame) U 3)
Jla CIIpOBEZIE ONILUTH NPUHLHUII 3a0paHe AUCKPUMHUHALIM]E HA TIOJbY PaJHUX
onHoca.”® Y TOM LMJBY OHa je YCBOjHJIA JIBE€ OCHOBHE KOHBEHIIH]E Y OBOj
oOmactu, Koje ¢y paTu(uKOBaHE O BEIUKOT Opoja 3emasba uiaanuua. To cy
Konsenuuja Op. 100 o jennakoctu HarpahuBama MyILKE M KEHCKE pajHe
cHare 3a paJi jellHaKe BpeJHOCTH, Koja uMa 173 parudukanuje u Konsenuuja
Op. 111 o 3a0paHu TUCKpUMHHALIM]E Y TIOTJIEAY 3al0llJbaBamba U 3aHUMAabha,
koja uma 175 parudukanuja.

Kondepenuuja je Ha CBOM TpHECET YETBPTOM 3acenamy 29. jyna 1951.
roguse ycojusia Konsenuujy 6p. 100 o jeanakoctu HarpahuBama MyIlnke
M JKEHCKE pajJiHe cHare 3a paj jenHake BpeaHocTH u llpenopyky 6p. 90 koja
JONybyje HaBeeHy KOHBeHIH]y. Llnib koju ce sxenu noctuhu ycBajameM oBe
KOHBEHLIU]jE je J1a ce CIpeyur JUCKPUMUHALIM]a Y HarpahuBamy ¢ 003UpoM Ha
noi1. Kousennuja 6p. 100 nokpuBa cBe pagHuKe, 0€3 OrpaHuveha U OAHOCH
ce reHepaJlHO Ha CBE CEKTope, U jaBHe U mpuBaTHe.”! U3pas ,,HarpahuBame”, y
CMHMCITy OBE KOHBEHIIH]€, TT0pa3yMeBa HaIHUILY WY IIIATy OOMYHY, OCHOBHY
WM MUHUMAJHY U CBE JIpYyre KOPHCTH Koje ce uciiahyjy HemocpeaHo
WJIU TIOCPEHO, Y HOBILY MJIM Y HAaTypH, Off CTpaHe MOCIoJaBLa pagHuKy
Ha OCHOBY 3amocjema. Ped je o cBeoOyxBaTHO] Je(UHULM]U KOja je BPIIO
HIMPOKO [IOCTABJbEHA KaKO OM cripednyia Aa ce jeJHaKOCT OJHOCH caMo Ha
OCHOBHY MJIH yoOuuajeHy miary. OBa JeuHHLIN]a Ce TO3UTUBHO OLCHYje U
300r Tora mTo 00yxBaTa MMHMMAJIHY IUIaTy M HarpahuBama 1o OuiIo KoM
JIPYTOM OCHOBY.

W3pa3s ,,jenHakocT HarpahuBama nu3mehy MyIIKe 1 )KEHCKE paJHe CHare
3a paj jeqHaKe BPEAHOCTH OIHOCHU ce Ha cTone HarpahuBama oapehene 0e3
JUCKpUMHUHanuje y noraeny nosa. ObaBesa qpxkase Koja je paTuduKoBaia
Kousenuujy 6p. 100 je na moxcTuye u ocurypa mpuMeHy Hauella jeAHAKOCTH 1
HarpahuBama n3Mely MyLIKe U )KCeHCKE pajiHe CHAre 3a paj jelHaKe BpeIHOCTH
Ha cBe pagHuke. [logcTuname Ha TPUMEHY OBOT Hayesia ce MOpa BPIIMTH Ha
HauuH KOjU je mpuiaroheH MeTonaMa 3a oagpehuBame cromna HarpahuBama
KOj€ Cy Ha CHa3M, a y MepH Yy K0joj je TO y CKJIaly ca HaBEJCHUM METOANMA
OCHUTYpaTH HeroBy npuMeny. OBO Hayeslo MOXKE ce IPUMEHHUTH IIYTEM: a)

50 b. Wynaepuh, op. cit, ctp. 179.
51 A.lIlerpoBuh, Meljynapoonu cmanoapou paoa, Hum, 2009, ctp. 202.
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nomaher 3akoHOZABCTBA; 0) CBaKOr APYTOr cCUCTeMa ofpehuBama Harpaaa
YCTaHOBJbEHUM WJIM IIPU3HATHM Ol CTPAHE 3aKOHOJABCTBA; B) KOJICKTUBHUX
YroBOpa 3aKkJby4eHUX u3Mel)y rmocionaBamna u pajiHruKa WIK I) KOMOMHALH]je
OBHX Pa3HUX HaYWHa (4. 2).

Kana naBenene mepe Oyay TakBe NPHUPOJE J1a OJIAKIIaBajy IPUMEHY
ose Konsenuuje, npenysehe ce Mmepe 3a noacTuuame 00jeKTUBHE MPOLICHE
3arociemha Ha OCHOBY IIOCJIOBa Koje 00yxBarajy (ui. 3 ct. 1). MeToze koje
0u Tpebaso MpUMEHUBATH KOl OBE MPOLIEHE MOI'Y OUTH MpeaMeT OmJyKa
BJIACTH HAJJISKHHUX 3a onpehuBame crToma HarpahuBama, WM, ako Cy
crorie HarpahuBama oxgpeleHe Ha OCHOBY KOJISKTUBHUX YTOBOPA, O] CTpaHe
CTpaHaka y TUM yrosopuma (4. 3 ct. 2). Paznuke nzmely crona Harpahusama
KOje OATOBApajy pasirKama Koje Mpou3ias3e U3 00jeKTUBHE MPOLCHE MOCI0Ba
Koje Tpeba z1a ce Bpie, He Tpeda Ja Oyny cMaTpaHe Aa Cy IPOTHUBHE HAueIly
jeaHaxocTH HarpahuBama MYIIKE U JKEHCKE paJHE cHare 3a pajl jelHaKe
BpenHocTH (4. 3 cT. 3). Y nniby crioBohema oapendu oe KonseHmuje, ceaka
yianuna he capalhuBaru, Ha oaroBapajyhu HauuMH, ca 3aMHTEPECOBAaHUM
opraHu3zalirjaMa nocjojiaBaia u pajHuka (4. 4).

Ha cBom uerpmecer npyrom 3acemamwy 25. jyHa 1958. ronune
Mebhynaponna koH(pepeHnuja paja ycsojuia je Kousenuujy op. 111 o 3adpanu
JUCKpPUMHUHALMje y TOIJIey 3arolljbaBamka U 3aHuMama 1 [Ipenopyky Op.
111 o 3a0paHu AMCKpPUMHHALIM]E Y TIOTJIEAY 3allOlJbaBamba U 3aHUMamba.
Konsenuuja 6p. 111 negunuie TUCKpUMUHALM]Y K0 CBaKO Pa3IMKOBAbE,
HCKJbYyUCH-E WM JaBambe MPBEHCTBA Ha OCHOBY pace, 0oje, mona, Bepe,
MNOJUTHYKOT MUIIJbEHA, HATUOHAIHOT UJIM COLMJaTHOT MOPEKIa KOjH Uay
3a TUM Jla YHUIITE WJIM Hapylle jelHAaKOCT MOryhHOCTH WIJIM MOCTyINama y
NorJiely 3arolljbaBarba WIM 3aHUMama Wik uM mrete (wi. 1 ct. la). OBa
neuHALMja caipKu TPHU eleMeHTa: 1) YumbeHnnaMa noTBph)eHo crame
(mocTojame MpaBJbea pasiivKe, HCKIbYUNBAKE I AaBamkhe MPEIHOCTH);
2) KpUTEpHjyM Ha KOME CE 3aCHHMBA pa3iMKa y TpeTMaHy; U 3) 00jeKTHUBHHU
pE3yJITaT OBaKBE Pa3jIMKe y TPETMaHy, OAHOCHO YHHUIITCHE UM HAPYIIABAhE
jemHakoctd y MoryhHoOCTHMa WiH mocrynawmuma.” Mehytum, eremeHT
neduHHALMje HUje U HamMepa Jia ce M3BPIIM AUCKpuMuHauuja. HaBenena
JepuHALMja AUCKPUMHUHALIMjE CaIpKU JHUCTY Of CelaM OCHOBa 3a
JUCKPUMHUHALH]Y, a TO Cy: paca, 00ja Koxe, oI, Bepa, oJIMTH4Ka yoehema,
HaIIMOHAJIHO OPEKJIO U courjaiHo nopekio. Konsennuja u [Ipenopyka op.
111 oOyxBaTajy cBe 00JMKE JUCKPUMUHALM]E Y OAHOCY Ha 3al0lJbaBabe U
3aHMMAame, OJHOCE CE Ha CBE paIHMKE, YKJbYUyjyhu pafHUKE U y IPUBATHOM
1y jaBHOM cekTopy. KoHBeHIIM]ja 1oJ AUCKPUMHUHALM]OM MOAPa3yMeBa

52 [bid. ctp. 185.
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1 CBAaKO APYro MpaBJbCH-E PA3JIMKE, UCKIJbYUCHEC WIIM JaBame MPBEHCTBA
koje he mohu monMeHue na Ha3HAYM 3aWHTEPECOBAHA APKaBa YJaHULA
HAKOH KOHCYJITOBama ca MPEACTaBHUYKKUM OpraHu3alyjama MocjaoaaBana
U paJiHUKa, aKo OHE IOCTOje, U APYTUX oAroBapajyhux oprana, Kojuma
Ce YHHUIITaBa WJIM HapyIllaBa jeAHAKOCT MOTYNHOCTH WMJIM MOCTyNama y
MOTJIey 3alolljbaBama WK 3aHuMama (4. 1 cr. 16). OBae ce 3ampaBo
pazu o TOMeE Jia je ope] cejaM rope HaBeACHUX OCHOBA 3a TUCKPUMHUHALIH]Y,
ocTaBJbeHa MOT'YRHOCT J1a ce Ka0 OCHOBU JUCKPUMMHALIM]E CMaTpajy v IpyTH
pas3io3u Koje 3aMHTepecoBaHa ApKaBa MOXe Ja NOTIYHH]je Ha3HAYH, [I0CIIe
KOHCYJITalldja ca OpraHu3alyjaMa rnocjioaaBana u pagHuka. Ila ce kao
JO/IaTHU OCHOBH TUCKPUMHUHALIM]E Y TIOjeIMHUM AprKaBaMa I10jaBJbyjy je3HK,
3/IPaBCTBEHO CTambe, MHBAJIUIHOCT, CEKCyallHa OpHjeHTaluja, IPUIaJHOCT
WUTH HETIPHUIAHOCT CHH/IMKATY U APYTH OCHOBU.*® TepMUHH ,,3a1011IbaBakbe”
U ,,3aHUMame MojapasymMeBajy: 1) IpUCTyIl CTPYYHOM OCHOCOOJbaBamby;
2) mpHUCTYI 3al0ONLJbaBalky W Pa3HUM 3aHMMambHMa Kao U 3) ycJjoBe 3a
3anonubaBame (Wi 1 cT. 3).

He cmatpa ce ka0 AUCKpUMHUHALIN]A IPaBJbCHE PA3JINKA, HCKIbY UCHE
WJIM AaBambe MPBEHCTBA KOjU CE 3aCHUBAjJy Ha TPAXCHUM KBaJU(pUKal1jaMa
3a Heko oapeheHo 3amociemwe. M3 oBora mpowsiazu na HHUje CBaKo
Pa3IMKOBambE, HCKJbY YCH-E HIIN AaBaibe IIPBEHCTBA y 00JIaCTH 3a01/baBatba
JUCKpUMHUHAIMja, Beh caMo OHO KOje ce 3aCHMBA Ha KapaKTePUCTUKaMa U
OKOJTHOCTHMA KOje HUCY OJ] 3Hauaja 3a Bpiuewe pana.** Konsenuuja 6p. 111
onpehyje ma ce He cMaTpajy IMKpUMUHaALUjoM HH cieache mepe: 1) mepe
HaMemhEeHEe HEKOM JIUILY; 2) Mepe 3alliTUTe Wiin nmoMohu u 3) mocedHe mepe.™
Mepe HaMe-eHEe HEKOM JIMILY 3a KOje ITOCTOjH OllpaBiaHa CyMiba /1a CIIPOBOAM
JENIATHOCT IUTETHY 10 CUT'YPHOCT Ap)KaBe MJIN 3a KOje je YCTaHOBJbEHO Aa
ce 3aucTa 0Jaje 0BOj aKTUBHOCTH, HE CMATPajy c€ Kao AUCKPUMMHALIH]A,
YKOJIMKO TO JIMLE MMa IpaBa jJa NpHUOEerHe HEKOM HaJJIC)KHOM OpTaHy
YCTaHOBJHEHOM ITpeMa HallMOHaJIHO]j Tpakcu. Crienehe Mepe Koje ce He cMaTpajy
JUCKPUMHUHALIM]OM Cy oceOHe Mepe 3alTuTe win nomohu, npeasulene y
JIpyrUM KOHBEHIMjamMa MM Mpernopykama, Koje je ycpojuia MehyHapoana
opranmuzanuja paga. Konsenuuja je omoryhuna gpxaBama yjlaHuLIaMa Ja
u OHEe came Mory oapelheHe mepe na oapene Kao HEAUCKPUMHUHALIMOHE.
Tako ga cBaka Ap:KaBa 4aHHIA MOXKE TO Ja YYMHH HAKOH KOHCYJITOBamba
ca MpeJCTaBHUYKUM OpraHu3alujama mociojaBala U paJHuKa, a ped je o
MepaMa Koje ¢y HaMeH-eHe J1a C€ BOJIU payyHa O MoceOHUM noTpedama Jiuna

53 b. Wyngaepuh, op. cit, ctp. 181.
54 Ibid.
55 Ibid. str. 182.

282



Anexcanopa Munaounosuh, OcrosHe kongenyuje Mehynapoone
opeanuzayuje paoa, cmp. 261-296, XXI1V (2/2020)

3a KOj€ je 3aIlTUTa MM HeKa ToceOHa momoh yornmuite npu3Hara Kao norpeOHa
13 pas3jiora Kao MITo Cy MoJj, TOAMHE, MHBAIHIHOCT, TIOPOAMYHE 00aBe3e WK
COLIMjaJTHU UJIM KYJATYPHHU HUBO (4. 5 CT. 2).

Konsenuuja 0p. 111 oGaBe3yje cBaky ApKaBy YJIaHMILY 3a KOjy j€ OHa
Ha CHa3W, J1a (opMyJniIe U CIPOBOAM HALMOHAJIHY MOJIUTHKY KOja TEXKH
Ja yHanpenau, noMmohy mMeToza npuiaroheHuX HallMOHAJIHUM yCJIOBUMA U
o0ny4ajuma, jeqHaKoCT MOIryNHOCTH U MOCTYIIKA Yy MOIVIEAY 3alollJbaBamba
Y 3aHUMama, a y IUJbY OTKJIalhamka CBaKe JUCKPUMHUHALIM]E Y TOM IIOTJICAY
(un. 2). Takobhe, cBaka Ap>kaBa YWiIaHMLA, 32 KOjy je Ha CHa3U OBAa KOHBEHIIN]a,
Tpeba y ckiiay ca HaMOHAJIHUM [IPUJIMKaMa 1 00M4ajuMa J1a: a) HACTOj! Aa
YCIIOCTaBH Capaiiby ca OpraHu3annjama IocjioAaBala u pagHuKa 1 OCTalIuM
oxnrosapajyhum opranusanujama y HUJby NpUXBaTamba U CIpoBohema
OBE MOJIUTHKE; O) TOHOCH 3aKOHE M MOACTHYEC JIOHOLICHE MporpaMa 3a
ocrniocobJbaBame KojuMa Ou ce 00e30e11I0 IPUXBaTambe U CIPOBOheHe
OBE MOJIUTHKE; B) YKUHE CBaKy 3aKOHCKY OApen0y M Aa U3MEHU CBaKy
aIMUHUCTPATUBHY OApen0y MM MPaKCy Koja ce HE CllaXKe ca MOMEHYTOM
MOJINTUKOM; T) CIPOBOAM OBY MOJUTUKY Yy MOIVIEAY YIOLIJbaBamba I0J
JUPEKTHOM KOHTPOJIOM HEKe HallMOHAJIHE BIacTH; 1) 00e30e1u cipoBoheme
OB€ MOJINTUKE Y JACTATHOCTUMA CIY>KOM 3a Npo(ECHOHAHY OpPHjEHTALH]y
(3a cTpy4HO 0OCHOCO0JbABAKE) U 33 YIIOULJbABAHKE 0] KOHTPOJIOM HEKe
HAllMOHAJIHE BJAcCTH; I)) Ha3HAUM y CBOJUM TOAMIIEKBLMM H3BEIITAjUMa O
MPUMEHH KOHBEHIIMjE Mepe Koje Cy MpeAy3eTe carjiacHO OBOj MOJUTULIU
Kao M MocTUrHyTte pesynrare (wi. 3). M3 cBera oBora MoKeMo 3aKJbyUUTH
na je Konsenuwja Op. 111 jenna oxg mporpaMckux KOHBEHLIMja Koja o0aBe3yje
IpKaBe MOTHUCHHULE Ja CIpoBeny oAapeheHy MoIUTHKY, Aa AePUHUILY
onpeheHe UMIbEBE U 12 UX IPUTOM OCTBApe KPo3 HU3 MEpa MIPaBHOT, i U
S€KOHOMCKOT ¥ a][MHHHUCTPAaTHBHOT KapakTepa.>®

VYeraB Peny6nuke CpOuje rapantyje npaBo Ha jeAHAKOCT nponucyjyhu
na ,,JIlpkaBa jeMuMm paBHONPABHOCT >KEHA M MyIIKapama W pa3BHja
HNOJUTHKY jeaHakux MoryhHoctu” (wi. 15). VY unany 21 ,,3a0pamyje cBaky
JUCKPUMMHAIIN]Y, HETIOCPEIHY HJIM MOCPEAHY, M0 OMJIO KOM OCHOBY, a
HApOYHUTO [0 OCHOBY pace, MoJj1a, HAallMOHAJIHE MPUIIATHOCTH, IPYLITBEHOT
MopeKJIa, poherma, BEPOUCIIOBECTH, MOJTUTHYKOT MU JIPYTOr YBepema,
MMOBHOT CTama, KYJIType, je3uKa, CTApOCTH M MCUXUYKOT WIH (PU3NYKOT
MHBaJIUAUTETa . YCTaB TapaHTyje U MPaBHY paBHOIPABHOCT Mponucyjyhu
,»J1a Cy Tpea YCTaBOM M 3aKOHOM CBH jeJHAKM M Jla CBAKO MMa IIPaBO Ha
jeHAKy 3aKOHCKY 3alITHUTY, 0e3 auckpumuHanuje”(wi. 21 ct.1 u 2). Y ucrom
wiaHy npeaBuljeHa je 1 MOryhHOCT O3UTHBHE AUCKPUMHUHALIH]E jep ,,ce HEe

56 A.lIlerposuh, Melynapoonu cmanoapou paoa, Hum, 2009, ctp. 211.
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cMarpajy JUCKpUMHUHAIMjoM nocebHe mepe koje PemyOiuka Cpbuja moxe
YBECTH paJii IOCTH3akbha IyHe PAaBHOIIPABHOCTH JIMIIA JIM TPYTIC JIMLA KOja
Cy CYIITHHCKH Y HEjeIHAKOM I10JI0Kajy ca ocTanuM rpahanuma’. PemyOnuka
Cp6wuja je 2009. ronuHe noHena 3aKOH O PaBHOIPABHOCTH I10JI0BA’’ KOJUM
ce ypehyje cTBapame jeHakuX MOryiHOCTH OCTBapuBarma mpasa 1 0b6asesa,
npefy3uMame MOCEOHNX Mepa 3a CIIpeyaBame U OTKIIabakbe JUCKPUMUHALIT]e
3aCHOBAHE Ha MOJIy ¥ POAY M MOCTYIIAK [IPaBHE 3aIUTUTE JIMLA U3JI0KEHUX
JUCKPUMHUHALUjH. Y caMoM 3aKOHY O paly y4HibeHE Cy onpeleHe nusMene
KOj€ 3a LMJb MMajy 3alITUTY ¥ TOOO0JbLIAKE M0JI0Kaja )KeHa Ha pady uMajyhu
y BUAY cenn(UvaH 1ojoxaj ’KeHa MporucTeKao u3 oapeheHnx NopoanyHuX
obase3a.™

Ha ocHOBy HaBeneHOr MOKEMO HNPUMETHTHU J1a jeé 3aKOHOJABCTBO
PenyOnuke CpOuje y ckilaqy ca OCHOBHUM KOHBeHIMjama Melynaponne
opraHuzalyje pajaa Koje peryiauuy oBy obnact. Melytum, jacHo je na
Cy OUCKpPMMHMHAIIMja U HEjeIHaKOCT M JJaHAC IPHUCYTHE IOjaBEe Yy CBUM
JIPYLITBUMA M J]a BbUXOBO Cy30Hjame MpeICcTaBiba AyTOTpajaH U CIOXKEH
npouec. PenybOnuka CpOuja je cBakako 3amouena Taj Ipolec JOHOMICHEM
3Ha4YajHUX aKaTay oBoj obnactu, anu 6u y Oyayhe Tpebano y Behoj mepu aa
ce yTHUE Ha TO /1a C€ JOHETH aKTH BHILE IPUMEHY]y Y IPaKCH Kako He Ou
OCTaJli CaMO MPTBO CJIOBO HA MAIHUPY.

6. Eduxacno ykuaame geujer paaa

[Tpunukom oppehuBama mojMa Jevjer paja BakKHO je yKazaTH Ha
TO Jla c€ MOJ OBUM II0OJMOM HE MOXKE TOABECTH OMJIO KOjU paj KOju Jena
o0aBibajy. Pax mene Koju He yTH4e Ha HUXOBO 3APaBJbE U JTUIHHU Pa3Boj,
KOjU HE OMETa HBUXOBO IIKOJIOBaHke, OOMYHO C€ cMaTpa MO3UTUBHUM. T0 je
paz Koju je JIerajiaH u MoykKeJbaH jep MO3UTHUBHO YyTHUYE Ha Jeny, noBoxaehu
JI0 CTBapama pajHe HaBUKE KOJ JIeLe U M3rpaime BUXOBE TUYHOCTU. Y
NUTaky Cy aKTUBHOCTH Kao WITO je moMmoh poautessuma oko kyhe, momoh
y nmopoandHoM npexysehy win 3apahuBame 1ienapia BaH IIKOJIE U TOKOM
HIKOJICKMX pacIycTa. 3a pa3jIiKy Of Hera Jiedju paj ce JeQUHHUIIE Kao pajl
KOjH JIellM OAy3UMa IETUICTBO, IOTEHIIMjaJl U I0CTOjaHCTBO U KOjH j€ MITEeTaH
3a BUXOB (PM3MYKM U MEHTAIHHU Pa3Boj. OH HEraTWBHO yTHYE HA ACLY U TO
j€ paz Koju je uijeranias.

Bpojau cy y3pouu koju 1oBoxe 1o mojase Aeyjer paaa. Kao rimaBau
Y3POLH HABOJIE CE CHPOMAILITBO, JIOKAJIHN 00MYaji U TPaAULIN]ja, HEAOCTATaK
obpasoBama, AUCHYHKLHOHATHE MOPOJAMIE all W YKyIHa COLHMjajiHa

57 “Cn. rmacaux PC”, 6p. 104/20009.
58 P. bpxosuh; 1. Byunnuh, op. cit, ctp. 316.
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U GKOHOMCKa cHTyaluja y 3eMJbH. HecaBecHu oapaciu Beoma 4ecTo
EKCIUIOATUIIY JIely Kako Ou Op30 ocTBapuiid MPO(UT U CTEKIJIU MPETHOCT
HaJ KOHKypeHTHMa KopucTehu ey Kao paJHy CHary Koja je jehTuHuja u
Mame 3aXTeBHA.

AKTHBHOCTH MehyHapomHHMX opraHuzanuja y o0JIaCTH 3aIlTHTE
OCHOBHUX JbYJICKHX ITpaBa 1 cj100071a 00yXBaTHIIO je U 3aILTUTY IpaBa AeLe,
Kao 1oceOHO 0CETIbUBE KaTeropyje Momyianyje. YCBOjeH! Cy MHOTH 3HaYajHH
MelhyHapoaHU TOKyMEHTH KOjU PEryJMily mpasa nerera. Mehynaponna
opraHuzaluja paja paay Ha yKUJamwy Jedjer paja TOKOM CBOj€ CTOT O
uctopuje. U [lpeambyna YecraBa MelyHapoane opranuzanmje pajia roBOpu
0 ,,3aLITUTH JIele, MaJoJICTHUKA U eHa . [lo leHUM OKpHJbEM YCBOjeHH
Cy Haj3HauajHUjU MehyHapoaHM cTaHIapAH 3a 00pOy MPOTHUB Jeyjer pajaa,
a cBe je moueno ycajareM KonBeHuuje Op. 5 o yrBphuBamy MUHUMYyMa
TOIMHA 32 IIPUjEM JIelle Ha MHAYCTPHjCKE paIoBe Ha IPBOM 3acenamy Omnmire
koH(pepenuuje 28. HoBemOpa 1919. ronune. OBa KOHBeHIMja je 3a0paHuIIa
3anomnsbaBame Jeue Miale ox 14 roauna y uHIycTpujckuM npenysehnma. Y
nepuony u3mely 1919. u 1972. ronnne Kondepennuja je nopes oBe KOHBEHLHje
YCBOjHJIa jOII IEBET KOHBEHIIM]a 0 MUHUMAJIHOM CTapOCHOM J100Y 3a IpHjeM
y pagHu onHoc. Peu je KoHBeHIIMjaMa Koje cy ce ogHocuiie Ha oapelhene
CEKTOpe Kao IITO Cy MHAYCTPHUja, IOMOPCKU MOCIIOBH, MOJHOIPUBPENa,
MaraldHCKY paJHHLIHN | JIOKauu Ha OpOIOBUMA, HEMHIyCTPH]CKH IIOCIIOBH,
pubapcky ocao 1 NOA3EMHHU HOCJIOBU. BpemeHoM ce yBuieno a HaBeneHe
KOHBEHIIMje BUIIE HUCY MpelcTaBibalie eprukacHe HHCTpyMEeHTe y 6opou
IPOTHUB JCYjer paja, na ce jaBuia norpeda 3a ycBajar-eM HOBE KOHBCHIIH]E
Koja Ou ce olHOCHUIIa Ha CBE ceKTope. Y TOM Luiby je Onmta kondepenuuja
Ha cBoM 58. 3acemamy 26. jyna 1973. ronune ycojuna Konsenuujy Op. 138
0 MUHHMMaJIHUM TOAMHAMa CTapOCTH 3a IIPUjeM Y PaJHHU OTHOC U HCTOUMEHY
[Ipenopyky Op. 146, kako Ou ce MOCTHUIIIO NOTIYHO YKUJame pajia JeLe.
OBa xonBenuuja u Konsenuuja 6p. 182 npencrasspajy 1Ba Haj3HaYajHU]aA
uHCcTpyMeHTa Mel)yHapozHe opranu3zanuje paja Koja ce OHOCE Ha ACUju Pajl.

Konsenuwmja Op. 138 u Ilpenopyka Op. 146 peBunupajy necer
MPETXOJHUX WHCTPYMEHaTa 0 MUHMMAJIHUM T'OAMHAMA CTapOCTH U YMHE
CHHTE3Y MPUHIIUIIA KOjH Cy OWIIH MOCTABILCHU Y BbiMa.” Y MUTamby je OIiiTa
KOHBEHIIM]a KOja je 3aMEHMJIa 10 TaJa Bakeha CeKTOpCKa MpaBuiia CBOjUM
onumTUM npaBuinma. CBaka YjaHHUIA 3a KOjy je€ OBa KOHBEHLHUja CTyIHIIA
Ha cHary oOaBesyje ce aa he aa cripoBOaM HAMOHAJIHY MOJUTHKY YHjH j€
LUJb J1a ce OCUTypa e(peKTUBHO YKHIAKkE ACUjer pajia Te Aa ce MPOrPeCUBHO
NoOMepajy MUHUMAJIHE TOIMHE CTapOCTH 3a 3aCHUBAE PAIHOT OJTHOCA MIIH

59 A.IlerpoBuh, Meljynapoonu cmanoapou paoa, Hum, 2009, ctp. 240.
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pazay cKiamry ¢ MOTIyHUM (U3MUYKUM U MEHTAJTHUM Pa3BOjeM OMJIaIuHe (41
1). KouBenuuja rakohe ob6aBe3yje wianuue Koje je paTuduKyjy u aa yTBpAe
MUHUMAaJHE TOAMHE CTApOCTH 3a 3aCHUBAbE PaJHOI OJHOCA WIIM pajia Ha
CBOjOj TEPUTOPHUJH U HA IPEBO3HUM CPEICTBUMA PErHCTPOBAHUM Ha HEHO]
tepuTopuju (4. 2 cr. 1). Tako na HUKO McHoOA yTBp)EHUX MUHHMAIHHUX
roAMHA cTapocTH Hehe OMTH NMPUMIBEH Y paJHH OZHOC, OXHOCHO HA paj y
0uJI0 KOM 3aHNMary. MUHMMAaJHE TOAMHE CTapOCTH HE Tpeda 1a Oy 1y UCHox
TOAMHA CTaPOCTH 3aBplIaBaba 00aBE3HOT LIKOJIOBaha U, Y CBAKOM CIIy4ajy,
HUKako ucnof 15 roquna. Ha oBaj HauMH KOHBEHIIMja je oxpenuiia J0my
TpaHUIly 32 3aCHUBAIE PaJHOT 0JHOCA. Mel)yTHM, KOHBEHLIM]ja JONYIITa Aa
JIOH-a TPaHHIIA 33 3aCHUBAIE PAJHOT OJIHOCA MOXKe OUTH 1 14 rognHa Kaja je
ped 0 WwiaHuIaMa urje Cy IpuBpeaHe 1 00pa3oBHE MOI'YNHOCTH HEJOBOJEHO
pa3BUjeHe, M TO HAKOH KOHCYJITAalllje ca 3aMHTEPECOBaHUM OpraHu3anujama
nocionasana 1 pagauka. Osa ¢ekcuOmiHa Mepa Mopa J1a 0y1e HCKIbY YMBO
HNPUBPEMEHOT KapaKTepa | Jia MPeICTaBba Mpesia3Ho perere.*’

MuHMMAaIHE TOAWHE CTAPOCTH 33 3aCHUBAE PaIHOT OTHOCA HJIU paja
Mory aa Oyny nosehane Ha 18 ronuHa kaia je ped o omacHoM pay. Toje paj Koju,
10 CBOM KapaKTepy WM OKOJTHOCTHMA Yy KojuMa ce 00aBjba, MOXKE J1a yTPO3H
3/1paBJbe, CUTYPHOCT Miid Mopall muagux. OH ce yTBphyje HaMOHAIHUM
3aKOHUMa, OAHOCHO MPONUCHMA MJIM ra yTBplyje HaAJIe)KHH OpraH HAaKOH
KOHCYJITallije ca 3aMHTEPECOBAaHUM OpraHu3aljama ociIoaBala u paJHuKa.
MelyTrm, KOHBEHLIH]ja 1aje MOTYRHOCT JJa HAllMOHAJIHU 3aKOHHM OJJHOCHO
MPONUCH WJIM HAJJISKHU OPraH Mocje KOHCYNTalrja ca 3aMHTEPECOBAHUM
opraHusalnujama IocjioJaBana 1 pajiHuKa MOTY J1a J03BOJIC 3al0IIJbaBaAbE
OJHOCHO paj JinuuMa no4eBmu o 16 ronuna. To je moryhe mon ycioBom
Ja Cy 3ApaBJbe, CUTYPHOCT M MOpall TUX 0co0a MoTmyHo 3amTtuhenu u aa
Cy 3aBpLIMJIM OAroBapajyiy MIKOIy OJHOCHO Ja Cy CTPYYHO OCHOCOOJHEHH
y oxnrosapajyhoj rpanu genaTHOCTH (WI. 3).

KonBennuja naje moryhHoCT Ap:kaBaMa wiaHUIAMa Jja HALMOHATHUM
3aKOHMMa OJJHOCHO IPOITMCUMA JJO3BOJIC 3aI0NIJbaBakh-e OMHOCHO paj ocobama
on 13 mo 15 ronuHa Ha JaKIIUM paJOBUMa KOjU HUCY IITETHH 32 H-UXOBO
3/[paBJbe MJIM PAa3BOj U HE M1y HA IITETY BUXOBOT Moxalama mkoJie, yuemrha
y mporpammuma npoecroHallHe OpHjeHTaluje Wik 00yKe Koje je 0100puo
HaUJIC)KHU OpPTraH WJIM BUXOBE CIIOCOOHOCTHU J1a mpate oAapeheHy HacTasy.
Ilox ucTum ycinoBuMa MOKe OUTH J103BOJHEHO 3aIOCICHE U ocodama Koje
uMajy HajMame 15 roauHa, a joi yBeK HUCY 3aBpIIIIIC 00aBE3HO LIKOJIOBAILE.
Konsennuja 0p. 138 cagpxu u ki1ay3ysie o pIeKCHOUITHOCTH Y CITy4ajy JaKor

60 Ibid. str. 243.
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pana®, ma unan 7 cr. 4 momymTta qp)KaBH YIAHWLM KOja je YTBpAHWIIA Kao
MOYETHE MUHUMAJIHE TOAUHE CTapoCTH o1 14 roauHa na y3pacte ox 13 no 15
roJMHa 3aMeHU y3pacTumMa of 12 1o 14 ronuHa cTapocTu.

Unanom 4 Konsennuje Op. 138 npeasuleHo je xaa apkase 4iaHUIE
MOTY J1a HCKJbY Y€ U3 IOApYYja IpUMEHe OBEe KOHBEHIIM]e opeljeHe KaTeropuje
3arociemha OJHOCHO pajia y MOrIeay KOjuX ce jaBibajy MOCeOHH U 3HaYajHU
npobnemMu npuMene. MelhyTum, Huje ITOMYIITEHO UCKJBYUUTH U3 IPUMEHE
OBE KOHBEHIIM]jE OIacHa 3arociiemha Wi pagose (wi. 4 ct. 3). Ilopen ose,
Konsenuuja 6p. 138 cagpxu u kiay3yny ¢iaekcnOuinHocTu koja omoryhasa
IprkaBaMa 4WiaHULaMa 4yuje Cy NpHUBpena U aAMUHUCTPaTHUBHE CyxOe
HEJIOBOJBHO pa3BHjeHE JAa, IOCJe KOHCYNTalMja ca 3auHTEPEeCOBaHUM
opraHusaljama MocjioaaBana U pajHuKa, y No4YeTHO] (a3u orpaHuye
IpUMEHY OBe KOHBeHIIM]je. YaHu1a Koja )KeJn Jja HICKOPUCTH OBY MOTr'yhHOCT
MOpa, Y M3jaB1 Koja ce Ipujiaxke y3 paTudukanujy, 1a npenu3npa cBe rpaHe
MPHUBPEIHE ICIaTHOCTU WM BpCTe mpeny3eha Ha koje he ce mpuMemuBaTu
onpende xoHBeHuje. Takohe, wiaHUIA KOja je OrpaHHYMIIa IPUMEHY OBE
KOHBEHLIMje TpeDa J1a HaBele y N3BELITajUMa KOje MOJHOCH, OIIITE CTABE Y
o0JacTy 3amno/baBamka UiK pajia OMJIaJuHE U JeLe y IpaHamMa AeJIaTHOCTH
KOj€ Cy HCKJbYUYEHE U3 IPUMEHE OBE KOHBEHIIU]j€, Ka0 M CBAKH HAIIPEIAK KOjH
j€ eBEHTYaJIHO TIOCTUTHYT Yy CBPXY ILIMpE MPUMEHe oapeaada KOHBEHLH]E.
UnaHuia Moke y cBako 106a opMaHO 1a MPOLIUPH OOMM IPUMEHE Ty TeM
u3jaBe ymyheHe reHepasHoM IupekTopy MehyHnapoaHor 6upoa. Mehytum,
HEKH CEKTOPH MIIaK MOPajy Ja OyAy NOKPHBEHHM KOHBEHIIMjOM: PYIHULIU
1 KaMEHOJIOMH, IpepaljuBauka WHIYCTpHUja, rpal)eBUHAPCTBO, ciyx0e 3a
cHa0zeBambe CICKTPUIHOM EHEPIHjOM, TaCOM U BOJIOM, CAHUTApHE CITyK0e,
caobpahaj, ckimagumTa W Be3e, IUIAHTAXXE M Jpyra IOJbOIPHUBPEIHA
npenyseha Koja yrilaBHOM IPOMU3BOJIE 32 KOMEPLIUjaIHE CBPXE, HCKIbYUyjyhn
MOPOAMYHE U MaJie TIOCeIe TIe CC MPOU3BOIH 3a JIOKAIHY MOTPOLILY U KOjU
He 3allol1JbaBajy HajaMHe pagHuke (4. 5). Tpeba mpaBuTH pa3inuxy uzmehy
oapendu unana 4 ¥ yjgaHa S KOHBEHLMjE OHOCHO MOT'YNHOCTH UCKJbYYeHa
U orpaHuYema NMpuMeHe KoHBeHIHje. Kox orpanmyema je AOMYHITECHO
M3y3UMamhe YNTaBOI IPUBPEIHOT CIICKTPA, a KOJl UCKJbY YeHha Cy JO3BOJbEHH
M3y3elH 32 OrpaHUYCHE KaTerOpHje 3a0ciieha UK pajia, 11a je Ha Taj HAUMH
JIOMYIITEHO H3y3uMabe oapelene npodecuje.”

KonBeHLuja ce He mpUMeEmyje Ha paj Aele U OMJIAJHHE y IIKoJama,
Kao HM Ha paj y npeay3ehrnMa moa ycioBoM Ja IMie nMa HajMame 14 ronuna.
Hapnnexxnu opran apxase yropopauue Konsenuuje 0p. 138 moxe 1a 103B0u

61 Ibid. str. 247.
62 Ibid. str. 250.
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JIelH KOja jOIll YBEK HUCY JIOCTHIJIA JIOY TPAHMILY 32 3aCHHUBAE PATHOT
OJIHOCA /12 YYECTBYjy y YMETHUUYKHM MaHu(pecTanujama. ¥ TOM cllydajy
HAJJISKHU OpraH Mopa Jia u34a J03BOJIy 3a CBaKH I0jeAWHAYHH CIy4Yaj,
MPETXOAHO MOpa Ja ce KOHCYJITYje ca 3aMHTEPECOBAaHUM OpraHHu3allijaMa
MOCJI0AaBala U pagHuKa, 1 y JO3BOJIM MOpa J1a OrpaHuyu Opoj yacoBa U
MPOIHUIIE yCJIOBE MO KOojuMa je oBakaB paj pomywmTeH (wi. 8). [a Ou ce
00e30enniio epuKacHo cripoBoheme oapedr oBe KOHBEHIUje, HalJISKHU
opranu Tpeda aa npeays3my cse norpedHe Mepe, ykibyuyjyhu u oarosapajyhe
ka3He. Takolje, HAIIMOHATHY 3aKOHH OJTHOCHO IIPOMKCH MJTU HAJIJIEKHH OpraH
Tpeda Ja oapesie inia Koja cy OATOBOPHA 32 IOIITOBAE 0ipeada o IPUMEHH
Konsennuje 6p. 138. KonBenuuja nponucyje u Ja nocyiogasai nma odasesy aa
BOJIM U CTaBJba Ha paclioaramke PerucTpe il Apyra JOKyMEHTa KOju calipiKe
MMeE U TOAMHE CTapOCTH WM IaTyM polerba Jinia Koja ce 3alollJbaBajy WIN
Koja paze, a miabha cy o 18 roaguna (ui. 9).

VYcBajawy Ipyre OCHOBHE KOHBEHIMjE KOja Ce OJHOCH Ha Je4ju paj
IPETXOMIIO je ycBajame KonBeHnuje YjeaumeHnx Halyja o mpaBuMa JieTera
20. noBemOpa 1989. ronnne. OBa KOHBEHIIM]ja MpeICTaB/ba BeOMa 3HayajaH
JOKYMEHT O ITpaBuMa JeTeTa Koju u3Mehy octaor y ujany 32 npusHaje npaBo
nererta Ja Oyze 3aiTHheHo 0J] eKOHOMCKOT HCKopHIhaBama 1 01 00aBJbamba
OuJI0 KOr mocia Koju 61 Morao fa Oyze onacad Wik OM OMETao IIKOJIOBAHE
JeTeTa uiy Ou OO IITeTaH MO 34paBJbe IeTeTa iU 33 (PU3NYKH, MCHTAJIHH,
JyXOBHHM, MOpaJHU WJIM APYIITBeHH pa3Boj. Kao onrosop Melynaponne
opranmsalyje pajaa Ha joll yBEK BEJIMKY PaIIMpPEeHOCT Aeyjer pana, 1992.
TOAMHE YCJIEANJIO je TIOKpeTame ,,MehyHapoaHor nporpama 3a eTuMUHALIN]Y
nedjer pana (IPEC)”. OBaj nporpaM MOKpeHYT je y LUJby NPOTPECUBHE
eJIMMUHAILNje AeUjer pajia, Koju Tpeda aa ce HOCTUTHE jaYabeM ClIOCOOHOCTH
JprKaBa YIaHHUIA J1a Ce HOCE Ca OBUM IPOOIEMOM H TPOMOBUCAHEM CBETCKOT
nokpeta 3a 6opOy npoTtus aeyjer paga. Hakon Tora Omnmra kondepenuuja
Mebhynaponne opranuzanuje pazaa je Ha cBoM 83. 3acenamwy 1996. rogune
YCBOjUJIA U PE30JIyLHjy O €IMMHUHALM]U Aedjer pajga. A onna je 17. jyna
1999. ronune ycneauno ycajame Konsenuuje 6p. 182 u [Ipenopyxe 6p. 190
0 HajropuM obnuuMa aeyjer paaa. Konsennuja 0p. 182 je jenuHa ocHOBHA
KOHBEHLIMja KOjy Cy paruduKoBaie cBe ApxaBe wianuie MehyHaponne
opranuszanuje paaa.” 3a pasnuky on mwe Konsenmmja 6p. 138 uma 173
patuduxauje.

63 Kpasmesuna Tonra je apkaBa koja je mocieama paruduxosana Konsenuujy op. 182 u
3a kojy he oBa xoHBeHIHMja cTynuTH Ha cHary 04.08.2021. roguue. To je yjeaHo u jennHa
OCHOBHA KOHBEHIIM]ja KOjy je o cana paruduxoBana Kpassesuna Tonra.
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Kousenuuja 0p. 182 nonymwasa Konsenuujy 6p. 138, anu 3a pasnuky ox
€ TEKU XUTHOM CITMMHUHHCAbY HajTOpUX 00JMKa Aeyjer pajga. OHa 3aXxTeBa
0]] WIaHULA Koje je paTU(HUKY]y a Ipeay3My XUTHE U ehuKacHe Mepe Kako
0u 00e30enuia a ce Hajropu OOIHIM JeYjer paja MoJ XUTHO 3a0paHe U
enmuvuanny. Konsennuja Op. 182 He canpku knay3yie ¢uieKCHOMITHOCTH,
HUTH [IPaBH Pa3IUKy u3Mely pa3BHjeHUX M HEPa3BHjEHUX 3eMajba Kao LITO
je To cnyuaj ca Kousenuujom Op. 138. Konsenuuja Op. 138 Huje nedunucana
rojaM jietTerta, aiu 3ato To unau Konseniuja op. 182 naBoxehu na ce uzpas
JeTe OJHOCH Ha cBa iuna muaha ox 18 roxuHa.

OBa KOHBeHIIMja JeQUHHILIE U HATOpe OOJIMKE AeYjer paaa Iponu-
cyjyhu na taj mojam oOyxBara: a) cBe OOJMKE POIICTBA HIIM JCJIOBAkba
HaJIMK Ha POIICTBO, Ka0 LITO Cy MPOoJaja U KpUjyMuapemne ACLOM, 1Y KHUIKO
POICTBO M KMETCTBO U IPHUHYAHU WM 00aBE3HHU paJ, yKJbydyjyhu mpuHyaHO
nnu 00aBe3HO PErpyToBame Jele 3a ydemhe y opyKaHHUM CyKOOMMa;
0) xopumrthemwe, HabaBbame WM Hyhewme nerera pagud NPOCTUTYLH]E,
IPOM3BO/IbE IOPHOTrpaduje min 3a nopHorpadcke npeacrase; r) Kopumhemne,
HabaBibame WM Hyhewme AeTeTa 3a HeJ03BOJbeHE aKTUBHOCTH, HAPOUUTO
3a MPOM3BOAILY U KpUjyMUapeme Ipore OHaKo Kako je TO AeQUHUCAHO
penieBaHTHUM Mel)yHapogHUM YrOBOPHMA U /1) paji KOjH je, 10 CBOjOj IPUPOAH
WJIM OKOJTHOCTHMMA Yy KOjuMa ce 00aBJba, BEPOBATHO LITETAH IO 3PaBJbeE,
0e30eqHOCT MuM Mopas aeue (ui. 3). KonBeHnuja Huje oppeansa mra ce
cMarpa 1of ,,pajoM KOjH je BepOBaTHO LITETAH 10 3paBJbe, 0€30eTHOCT UK
Mopal gene” Beh To ocTaBiba IpxKaBaMa Koje cy je paruduxosaie. [Ipunnkom
onpehuBama onacHor paga noMmoh Ip)kaBama IpyXkajy CMEpHHIE Koje Cy
caapxane y [Ipenopyuu 6p. 190. Yropehyjyhu Konsenuuje Op. 138 u 182 y
HOTJIey ONACHOT paja, MOXKeMO 3akJbyunTH 1a Konsenmuja Op. 182 mokpusa
MamH Opoj BpcTa omacHor paaa vero Konsexnuuja Op. 138.%

CBaka wiaHHLa, HAKOH KOHCYJITOBAah-a Ca OpraHu3alnjama nociaoaaBana
U pajiHMKa, YTBphyje min oapehyje oarosapajyhe mexanusme 3a npaheme
npruMeHe oapenada Kojuma ce CIpoBoIM 0Ba KoHBeHIH]a (wi1. 5). KonBenuuja
o0aBe3yje uJaHMIE U JJa Kao IPUOpPUTET u3palyjy ¥ cpoBoe mporpame
aKIMje 3a eMMMUHHUCABE HAJrOpUX OOJMKa Aedjer pasa. TakBU MporpaMu
ce uspal)yjy ¥ crnpoBoie Yy KOHCYJITALWjU Ca PEJICBAHTHUM BJIaAMHUM
MHCTHTYLIMjaMa ¥ OpraHu3alyjamMa nociojgaBana 1 pagHuka, y3umajyhu y
0031p MUILJBEHA APYTUX 3aMHTEPECOBAHUX IPpyIla pemMa notpedu (4. 6).
Takolje wian 7 mpomnucyje 1 1a 4aHUILIE MOPajy Jla IPeAy3My CBE HEOIIXOHE
Mepe Kako Ou 00e30eauie Je0TBOpHY IPUMEHY M clipoBoheme onpenada
0BE€ KOHBEHILIU]E, YKJbYUyjyhH yBo)ere U IpUMEHY Ka3HCHUX CAaHKIIM]ja WIIH,

64 A. Ilerposuh, Mehynapoonu cmanoapou pada, Hum, 2009, ctp. 265.
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10 mOTpedU, APYTUX CaHKIHUja. Y CIpOBOhEmY OBE KOHBEHIHU]C YWIAHHIIEC
npyskajy nmomoh jemHa npyroj myTeMm mojauane MelyHapoiHe capalimbe
OJTHOCHO 1omohu (4. 8).

VYpxkoc nocrojehum mel)yHapogHUM cTaHAapANMa KOjU Ce OTHOCE Ha
yKHJame U 3a0pany Jedjer paaa, OH U JaHac IPEACTaBJba BEIUKH IPodIeM
y CBHM JesioBHUMa cBeTa. [IpeMa pesyaTaTuma HajHOBHjEr HCTPAKUBAbHA
MehynaponHe opranuzanmje paga y cBeTy paau 218 Muinrona aeue usMehy
5 u 17 roguna. Mehy muma je 152 Munuona ene yKjby4eHO y JIedju pal,
o kojux 73 mMuiauoHa obaBJba onacHe mocyose.® Ox 152 munnona jere
48% je y3pacta ox 5 mo 11 rompmna, 28% y3pacta oxn 12 no 14 ronuna, a
24% y3pacta ox 15 no 17 roguna. Mehy 152 munuona geue y aedjem pany
88 munnona (58%) cy meuaru u 64 munuona (42%) nesojuwnte. [edju pan
je Haj3acTyIbeHHju y noJbonpuspenu (71%), zatum y ycinyrama (17%) u
UHYCTpHjcKOM cekTopy (12%).%

OHO IITO ce 3amaxa je J1a ce y MOCIeNb0]j ACISHU]H Ie4jU Pajl CMalkHO
3a 38%. Mnak oBaj Hampenak HUje yjeaHaueH Mel)y pernoHuma, Tako aa je
Je4ju pal v 1aJbe Y BEJIMKO] MEpH IpUcyTaH y Adpuiu u Azuju. Mehytum Ha
0BO Mo0oJbIIake HeraTuBHO yTHyue nanaemuja COVID-19 koja je noBena 1o
JO/IaTHOT CUPOMAIITBA Mel)y HOHAKO yrpOKEHUM IOIyJIalijaMa. 3aTBapame
IIKOJIa [IOTOPILIAJIO je CUTYalH]jy Yciea Koje cy MHora Jiela npunyheHna na paje
Kako OM JonpuHeNa u3Ap)KaBamwy nopoaune. MelyHapoaHa opranusanmja
pana je y capaamu ca Anujancom 8.7 nokpenyia Mehynaponny roguny 3a
eNMMHUHAIM]Y fnedjer pana - 2021 roguaa. OBa roivHa je uieanHa MpuiinKa 1a
ce Tojayajy HarmopH Ka noctusamy nusba SDG 8.7 32 okoHUame CBUX 00I1Ka
nedjer paga go 2025. ronune. Kako u cam uctuye ['eHepanHu qupekTop
Mebhynaponne opranuzanuje paga Guy Ryder ,,C 063upom na COVID-19
IPETH Ja IPEOKPEHE TONHE HAIIPETKA, Y OBOj TOAWHU MOPAaMO Jia HCITY HUMO
obOechama BuIle HETO MKaM, jep y APYLITBY HEMa MecTa 3a aedju pax. OH
olly3UMa JCLUH HBUXOBY OyIyRHOCT M IpKHU MOPOIULE Y CHPOMAIUTBY.”
I'maBHu umJb ropuHe je moactahu Biaje Aa ypaae OHO ILUTO je HEOMXOIHO
3a noctu3ame nuba SDG 8.7. OBaj usp TpaXku Of] IpKaBa 4YJaHUIA Ja
peay3My HemocpeaHe u euKacHe Mepe 3a HCKOPEHUBabe IPUHYTHOT paja,
OKOHYAH-E¢ CaBPEMEHOI POICTBA U TPrOBHHE JbyauMa U 00e30ene 3a0pany
U eJIMMHUHALIN]y Hajropux oOJHMKa Jiedjer paaa, ykbyuyjyhu perpyroBame

65 Jleuju pan je Haj3acTyrubeHHjU y Adpuiw (72,1 munnona gene) — 19,6%, u Asuju (62,1
MunnoHa zaene) — 7,4%. 3arum cnequn Amepuka (10,7 munmnona nene) — 5,3%, ma EBpona u
Llentpanua Asuja (5,5 munnona neue) — 4,1% u Ha kpajy Apancke apxase (1,2 Munnona
nene) — 2,9%.
66 Joctymno  mHa:  http://www.ilo.org/global/topics/child-labour/lang--en/index.htm
(27.02.2021).
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nene 3a ydemhe y opy»aHuM cykoOouma u fa 10 2025. ronrHe OKOHYajy
Je4ju pany ceuM oonuunma. Mehynaponna rogusa he npunpeMuT TepeH
3a ro0aiHy KoH(epeHIHjy o AedjeM pany Koja he ce onpkaru 2022. ronune
y JyxHoj Adpunn, rae he 3auHTepecoBane cTpaHe pa3MEHUBATH HCKYCTBA
U Ipey3uMaTu JojaTHe obaBe3e y MpaBLy YKUJama Jieujer paja y CBUM
obmuruma 1o 2025. ronquHe, a IPUHYAHY pajl, TPrOBUHY JbYIMMa U MOJIEPHO
pornctBo 10 2030. roguHe.

Y PenyOnunu Cpbuju YcraBom, 3akoHoM o paxy, llopoguunum
3aKOHOM U KpuBHYHMM 3aKOHMKOM pEryJucaHa je MaTepuja Koja ce OAHOCH
Ha 3alITHTY Jeue u 3a0pany aeyjer paga. [Ipema YeraBy PenyOnuke Cpouje
,Jela Cy 3amTHheHa Ol NCUXHYKOT, (PU3MYKOI, CKOHOMCKOI M CBAaKOT
Ipyror uckopuinhaBama Ui 310ynoTpedibaBama’ (1. 64 ct. 3). Ycras
takole mponucyje u aa ,,aeua miaha ox 15 roguna He MOry OUTH 3amOCiIeHa
HUTH, aKo cy muaha ox 18 roxuHa, Mory 1a paje Ha MOCJIOBUMA MITETHUM
10 BbUXOBO 3/1paBJbe UM Mopasl” (wi. 66 cT. 4). 3aKoH 0 pajy Kao ONIITH
YCJIOB 32 3aCHUBAbE PAIHOT OIHOCA HABOJH HABPIICHUX 15 roguHa )KUBOTA.
OH Takole mponucyje u 1a pagHu ofHOC ca JuueM miuahum ox 18 roxuna
JKMBOTA MOXeE JIa C€ 3aCHYje Y3 IMCMEHY CarjlaCHOCT POAMTEIbA, YCBOjHOLA
WJIM CTapaola, ako TakKaB PaJ HE yrpoxkaBa HEroBO 3/paBibe, MOPAJ U
oOpasoBame, OJJHOCHO aKO TakaB pajl HUje 3a0parmeH 3aKOHOM. Y3 TO je
notpedaH 1 Hajla3 HaJJISKHOT 3/[paBCTBEHOT opraHa (4 25). 3akoH o paay
1ope]] OBUX CaAp KU U IpyTe ofpende o 3alTUTH Jene Ha pany. Kpusnunu
3aKOHUK IpeaBul)a HU3 KPUBUYHHX JIENa y LUJbY 3aIUTHTE ACLE 0J] CKOHOMCKE
eKcIioaranuje u Apyrux sioynorpeda. To cy cineneha kpuBrnuHa aena:
00spy0a ca gererom (wi. 180), mocpenoBame y BpLICHY NPOCTUTYLUH]jE (YL
184), npukazuBame, IpudaBIbabE U IOCEA0BAKE IOPHOrpaCKOr MaTeprjaia
1 McKopHIIhaBamke MaJIOJIETHOT AeTeTa 3a nopHorpadujy (4. 185), HaBoheme
JleTeTa Ha MPUCYCTBOBAKE MOJTHUM paamama (wi. 185a), 3anymrame u
3JI0CTaBJbame MaJoNeTHOT AeteTa (wi. 193), Hacuibe y mopoaunu (4i. 194),
TProBUHA MAJIOJETHUM JIMIEM paau ycBojema (Wi. 389), ctaBibame UK
JprKarbe MaJIOJIETHOT JINLA Y POIICKOM HJIM HeMY CIIMYHOM ofHOoCY (1. 390).
[Moponnunu 3akoH®’ 103BOJbABA ICTETY KOj€ j& HABPIIHIIO 15. TONUHY )KUBOTA
Jla MOKE IIpely3MMaTH IIPaBHE MOCIOBE KOjUMa YIIPaBJba U PacIiona)e CBOjoM
3apaioM WJIH IMOBHHOM KOjy je CTEKJIO CBOjUM pajgoM (4i. 64 cT. 3). Takohe
[ToponryHUM 3aKOHOM j€ perylIucaHo 1 Hacuibe y nopoauuu (wi. 197-200).

Moskemo pehu na je y oBoj obnactu PenyGnuka CpOuja cBoje 3akoHO-
JIaBCTBO YCKJIaInJIa ca peJieBaHTHUM OCHOBHUM KOHBeHIMjama MelyHapoaHe
opranuzanuje paga. Mehytum, nmorpebHo je o6ez0eautu epuracHuju

67 “Cn. rmacauk PC”, 6p. 18/2005, 72/2011 — ap. 3axon u 6/2015.
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MeXaHHU3aM KOHTPOJIE Ha/l IPUMEHOM IPONHCa y HaBEACHO] 00IacTH y LIUIbY
mrTo 00Jbe 3aITUTE Jene. Y TOME CBako KJbYyUHY YJIOTY MMa MHCIICKLH]ja
pazna, ma crora Tpeba paJuTy Ha HBEHOM jadyamy Kpo3 CHEelHjaHy O0yKy
MHCIIEKTOpa pajy OTKPHUBamba 3JI0yNOTpeda y 3arnousbaBamy JeLe.

7. 3ak/byuak

MelhyHapoaHa opranuzanuja paja je, Kao pe3yJTar cBoje HOpMaTHBHE
JIENaTHOCTH, 10 caaa AoHena 402 HopmaTUBHA MHCTpyMeHTa. Mehytum,
O]l CBUX OBHUX HOPMAaTHBHUX MHCTPYMEHATa caMO OcaM je JOOMJIO paHT
OCHOBHUX — (hyHIaMeHTanHuX. Ped je 0 KOHBeHLIMjaMa Koje MpeiCTaBIbajy
u3pa3 NpuHIHUIA CaAp)KaHUX y caMoM YcTaBy MehyHaponHe opranusanuje
pana. OBaj ,,ius cogens” MelyHapomHOT paaHOr paBa peryiuile cio0oay
yIpYKHMBamba, yKUIamhe MPUHYTHOT paja, jefiHaKke MOryNHOCTH U OCTyIamba
u 3a0pany zpeujer paga. U Jlexnapanuja o OCHOBHUM NPUHIUIIMMA U IIPaBUMa
Ha paxy u3 1998. roguse je nctakia Ja oBa OCHOBHA ITpaBa pajHUKA UMajy
MPUOPUTETHU KapakTep W J1a KOHBEHIIMje KOje UX perynuiry tpeba na
Oyny obaBe3yjyhe 3a cBe ApikaBe uJaHUIIE, IO OCHOBY CaMO YJIaHCTBA y
Melynapony opranusanujy pana.

Opn cBux koHBeHLMja MehyHaponne opranuzanuje pajga, OCHOBHE
KOHBEHIIMje UMajy HajBuLIe paTudukanuja. MehyTum, mruxosa paTudukanmja
He IpecTaBjba rapanuujy Aa he one OMTH 1 IpUMEHEHE OJ] CTPaHE IPJKaBa
wianuna. HanMe, MOXkeMO 3aKJbYYUTH /1a C€ y MPAKCH JieliaBa Ja Ap)KaBe
MacoBHO paTH(UKYjy OBe KOHBEHIIM]E aJIi X HE IPUMEbY]y U3 PasJiora mTo
je moctojehn MexaHu3aM 3a KOHTPOJy IpUMeHe KoHBeHIInja MehyHapoane
opranusanuje paja HeleJIoTBOpaH. MelyHapoaHa opraHusanuja pajia He
pacnonaxe opnamhemrMa Koja Ou joj omoryhuna ga ApskaBe dJaHULE
MPUMOpPa Ha MOLITOBAE YCBOJEHMX KOHBEHIIM]A, I1a CE HUXOBa MPUMEHA
CBOAM Ha A00poBosbHOCT. Ca Ipyre cTpaHe, HOCToje U IpKaBe Koje MOTy J1a
o0e30ene aieKBaTHY MPUMEHY OBHUX KOHBEHILIM]A, alld UX HE PaTUDHKY]Y,
BOeHE MpeBacXOAHO EKOHOMCKMM pasio3uma. TakaB je ciydyaj ca
Cjenumwenum AmepuukumM JlpkaBama Koje Cy paTU(HUKOBaJe CBEra JIBe
ocHoBHe KoHBeHIM]je 1 To Konsenuujy Op. 105 nu Konsennujy Op. 182.

MebhyTum, HecropHoO je Oa je y morjeny 3alliTHTE MpaBa Koja Cy
peryiyicaHa OCHOBHUM KOHBEHIMjaMa yun-eH Hanpeaak. [loceOHo je BaskHO
yKa3aTH U Ha unibeHuly aa je Konsenuuja Op. 182 mocturia yHusep3aaHy
parudukanujy HakoH patudukanuje oq crpane Kpasmesune Tonre 4. aBrycra
2020. roguHe, MITO NpeACTaB/ba HICTOPUjCKHU TpeHyTakK. Haume To je mpBu myT
y uctopuju MehynaponHe opranuzanuje paja aa cy cBe Ap)KaBe WIaHHIE
paruukoBaie HEKy KOHBEHIIM]Y. YHUBep3aiHa patudukanuja Konsenuuje
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Op. 182 tpeba na Oyne TpeHyTak 3a Tpe3BeHO pasMulbame. OHa Tpeda
na noseha cBeCT apiKaBa YJIaHMIA O TOME Jia je O]l €CeHLMjaIHOT 3Hayaja
MOCTU3aE YHUBEP3aJlHEe paTU(PHUKALMje CBUX OCHOBHUX KOHBEHLIM]jA. AJH
3a MOCTU3AkE 1YTOPOYHUX LUJBEBA HEOMTXOJHO je 00e€30eIMTH 1 MOLITOBAE
npaBa U IPUHLIMIA KOjU Cy CaapKaHH y OCHOBHUM KOHBeHLHUjaMma. To je
HapOYMTO NOTPEOHO YUMHHUTH caja KaJla ce MOXKE NMPEABHJICTH jOLI jeAaH
Texak nepuon u3aspan nangemujom COVID-19 kako Ou ce cripednsio aa
OHa yMamU HallPeIaK KOjH je yUUeH. Y TOM CMHUCITY, TOTPeOHO je rojayaTtu
TPEHYTHH HAIop 1 yOp3aTH TEMIIO HaIlpeTKa.
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Basic Conventions of the International Labor Organization

Summary

International Labor Organization, as the primary creator of internati-
onal labor of law, establishes the international labor standards contained in
its most important normative instruments- conventions and recommendations.
Since its founding in 1919 until today, the International Labor Organization
has adopted a large number of conventions and recommendations. From
the wide range of conventions of the International Labor Organization, the
basic ones particularly stand out- fundamental conventions governing basic
principles and rights at work. Those are conventions related to freedom of
association and the effective recognition of the right to collective bargaining
(conventions no. 87 and 98), to the abolition of all forms of forced or com-
pulsory labor (conventions no. 29 and 105), to the elimination of discrimina-
tion in respect of employment and occupation (conventions no. 100 and 111)
and to the effective abolition of child labor (convention no. 138 and 182). The
special importance of these conventions is certainly indicated by the fact that
they are widely accepted and ratified by a large number of countries. As a
member of the International Labor Organization, the Republic of Serbia has
ratified a large number of conventions, as well as all eight basic conventions.
In this paper, in addition to the analysis of the above basic conventions of
the International Labor Organization, it will be pointed out the importance
of their application in national legislation.

Key words: International Labor Organization, international labor

standards, basic conventions, conventions no. 29, 87, 98, 100, 105, 111, 138,
182, Declaration of basic principles and rights at work.
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Crpy4HH wiaHak*
Anekcanopa Cmanxoeuh,
Jloxmopano Ilpasnoe paxynimema Yuueepsumema y Huuty

UDK: 331.104

PA/THO IIPABHH ACIIEKT IIPABA HA
CYBEKE Y PA3YMHOM POKY Y EBPOIICKOJ
KOHBEHIIUJH 3A 3ALUTUTY JbY/ICKUX ITPABA
U OCHOBHHUX C/IOBOJA U IIPABY CPBUHJE

Anempaxm: Lun 0602 pada je ananusza 3nauaja npasa Ha nPAGUYHO
cyherve, 20e cnada u camo npeo Ha cyhere y pazyMHOM pPOKY, cd
nocebHuM 0cepmom Ha padHonpaene cnopose. Ilpaso na cyherwe
Y pazyMHOM pOKY, Kao 0eo npasa Ha npaguuno cyherve, jeono je
00 OCHOBHUX Npasa, He3 Ko2a je caspemMeHo pecyiucarse bYyOCKUxX
npasa mnezamucaugo. Kao nocebmno eaxcam 0oxymenm, Koju
HenocpeoHo npusHaje 080 npago, Hagooumo Eeponcky xousenyujy
3a 3aumumy /bYOCKUX Npasa u OCHOBHUX ci1o6ooa. llozumusnum
saxonooascmeom Penyonuxe Cpouje npedsuheno je oa y nocmynxy y
NApHUYAMa u3 paouux 0OHOCAd, d HApPOUUMO NPUTUKOM o0pehusarba
POKOBA U pouuuima, cyo nocebHO 800U PAUYHA O NOMpedU XUMHOR2
pewasarwa paonux cnoposga. Iloceban nonodcaj 3anocieHux, Kao
EeKOHOMCKU Cabuje cmpane, 3apada Kojd je 0CHOGHU U380D Npuxo0d u
ez23uUcmenyuje, ymude Ha mo 0d ce 08U CHOPOSU MOPA]y peuiasamu 6e3
ooyeosnauersa. [lpakmuuan 3nauaj 0802 pada o2neda ce y Hacmojary
aymopa 0a 0emassHoM 00padom 06802 Haueada 0a OONPUHOC U YKAdice
HA 6elUKU 3HAYA] 0802 NpaAesa, Koje je noiasHa ocHo8a 3a 00Opo
@yHKyuOHUCATbE NPABOCYOHO2 CUCEMA U NPABHEe OPaHCcaAse YOnuime.

Kwyune peuu: Ilpaso na cyhere y pazymuom poxy, Ilospeoa un.
6 Esponcke KOHGeHyuje 3a 3aumumy nbYOCKUX npasd, pa3yMHU
pok v npasy Cpouje, padnu cnoposu, cyherbe y pazymMmHoM poKy y
PAOHONPABHUM CROPOBUMA, PAOHU CVO.

" e-mail: aleksandrastankovic91@yahoo.com
Pao npummen: 14.06.2020.
Pao npuxsahen: 26.07.2020.
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1. YBog

[IpaBo Ha cyheme y pa3yMHOM POKY je aKTYEIHO U Ba)KHO MUTAE.
Jlyro Tpajame CyICKHX MOCTYIaKa MOBJIaYd HEEKOHOMUYHOCT TTOCTYIIKA,
¥MMa yTHIIaja Ha CTPaHKe KOje YeCTO JOXKUBIbaBajy CTPEC ¥ 3a0pUHYTOCT 300T
HPEeAyror YeKama Ha KOHAYHH UCXOJl TIOCTYIKA ¥ TPOIICHa MaTepPHjaTHUX
cpeacraBa. OBo nmuTame 100Wja Ha 3HAYajy, HAPOUHUTO KaJa Cy y IMHTAY
palHU CIOPOBH - CIIOPOBH O 3aCHHUBAY, IIOCTOjalby M MPECTaHKY PaIHOT
OJIHOCA, CIIOPOBH TIOBOJIOM 3apajie W JIPYrux Nnpumama. Pemasajyhu o
er3UCTEHIU]H jeTHOT JIUIa, CyA Tpeba ja MocTyna XUTHO U oHeMoryhu na
nohe 1o mociienuIa 1Mo 3arociIeHor, KOjU je YIIIaBHOM ciiabuja cTpaHa y
paTHOM OIHOCY.

[IpaBo Ha cyheme y pasyMHOM POKY, FapaHTyje ce Y KpUBUYHOM,
rpahaHckoM, yIIpaBHOM M IpyTHM MOCTYyTIHMA. BaskHO je younTH pa3iuky
u3Mel)y nosoxkaja mogHoOCHIIaa MPeACTaBKH, Y OOHOCY Ha cy/, y rpahaHcKuM
CTBapHMa M KPHBYHUM IpeAMeTHMa. Y Tpal)aHcKkuM nmpeagmeTnma Baku Ha
YeJIo MCTIO3UIINje 300T Yera HalpeaoBambe NOCTYIKa 3aBUCH 071 €pUKACHOCTH
caMux cTpaHaka y cropy. [lopen Tora y mapHUYHUM IpeaMeTUMa Cy[
NpOLEHYje U TIOHAIIAKE TPOTHBHE CTPAHE.

VY KpUBHYHHMM CTBapHMa CHTYyallWja je JOHEKJIe Ipyradnja jep ce o
HOJTHOCHOLIA ITPE/ICTaBKE HE MOJKE OYEKMBATH Jia capal)yje ak THBHO ca Cy1oM y
y03pamy MocTyIKa KOjU MOXKe JIOBECTH JI0 FeTOBe OCyie. 300T TOra MpoIryct
HOTHOCHONIA JIa IONPUHEce yOp3amy IMOCTyIKa y KpUBUHUM CTBapHMa HeMa
omrydyjyhu 3Ha4aj MPUIUKOM IPOIEHE Pa3yMHOCTH IyKWHE Tpajarma
noctynka. Mel)ytuM, momHocHIIal mpeacTaBke Koju je y OeKCTBy 300T Bohema
KPHUBUYHOT MTOCTYIIKA IIPOTHUB HEra, He MOJKe ce KaCHHje M03BaTh Ha TYKHHY
Tpajara IMOCTYTIKA Y IEpUoy Kaja je OMo U3BaH JJoMalllaja OpraHa romema.
Aunn, 003UpOM J1a je TeMa OBOT pajia ycMepeHa MPBEHCTBEHO Ha paIHOIPaBHE
criopoBe, ooparnheMo maxkmwy Ha rpaljaHcky mocTynax.

EBporicka KOHBEHIIM]ja 3a 3aIITHTY JBYACKHX IpaBa U OCHOBHHX
c1100071a, K20 U3BOP HEKOMYHHUTAPHOT IIPaBa, y OKBHUPY IIpaBa Ha MPaBHYHO
cybeme, rapaHTyje CBakOM ,,IpaBHYHY W JaBHY paclpaBy y pa3yMHOM
POKY IIpejl He3aBUCHUM M HEIPUCTPACHUM CYZIOM, 00pa30BaHUM Ha OCHOBY
3aKkoHa”. !

Cge npxase wianune Casera EBpore qysxHe cy na nomryjy o0aBese
npensuhene Konsenmujom. To ce ogHOCH He camo Ha ipxkaBe wianuie CaBera
EBpone, Beh u Ha nprkase uinanune EBporncke yauje. EBporicka koHBeHIIMja

1 Y. 6. EBporicke KOHBEHIMjE O JbYACKHM IIpaBUMa M OCHOBHHM ciobomama, Ci. Jluct
CUI - Mehynaponuu yrosopu, 6p. 9/2003, 5/2005 u 7/2005- ucnp. u Cn. macHuk PC-
Melynaponuu yrosopu, 12/2010 u 10/2015
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0 JbYJICKUM IIpaBUMa 1 EBpPOIICKH Cy[1 32 JbyICKa IpaBa Cy TEMEJbH 3alITHTE
JbyACKMX NpaBa y EBporn.

KonBenuujom je ycranoBibeH u EBporicku cyn 3a JbyJlcKa mpasa,
YUjU je 3ajaTak Ja 00e30equ IOIITOBAIE MpaBa M rapaHiuja, Koje cy
nate KonBeHjoM of cTpaHe OpkaBa wiaHuLa. herosa HamnexxHocT je
cyncuaujapHa. YKOJIMKO HeKa Ap)KaBa He momryje npasa u3 Konsenuuje,
JUILE KOje cMaTpa Jla My je paBo MoBpeleHo, rpyma JIuia Uid HeBJIaguHa
OpraHu3aluja MOTy MOJHETH MPEIACTAaBKY CyAy. To MOXXe YYUHUTH U ApyTra
JprKaBa IIPOTHB JIpKaBe 3a KOjy cMaTpa Aa KpLu HeKy oapendy Konsenuuje.
MehyTtum, oBa MmoryhHocT je peTko kopuiheHa o caza.

[TocTynak 300r noBpeze npasa Ha cyheme y pa3yMHOM POKY MOXKeE ce
NOKpeHyTH 0e3 003upa Ha TO IUTO HUCY UCLPIJHEHA CBA MpaBHA CPEICTBA
npezaBuleHa yHyTpambuM npaBoM. Cylly CBaKOM KOHKPETHOM CIy4ajy LEeHH
J1a JIM je 70 TIOBPEeAEe MpaBa JOIII0. YCTaHOBJbEHA CY YETUPH KPUTEpUjyMa:
CJIOKEHOCT KOHKPETHOI' Cllyyaja, MOHalamke MOJHOCHOIA IPEICTaBKe,
MOHAIIAKE CYACKHX U aIMUHUCTPATUBHUX OpraHa Ty KEHe Ap>KaBe U 3Ha4aj
NUTaba 3a NOAHOCHOLA TpeacTaBke. Ykonuko Cy yTBpAH J1a je 10 TIOBPeae
npasa 3ajeMueHor KonpeHuujom nonuio, gocylyje npaBuuHy HaJOKHAIy
HeMaTepujaaHe MITETE Y BUAY HOBUAHUX CPEACTaBa.

Ckynmrusa apxasae 3ajeqaune Cpouja u Lipua I'opa, parudukosana
je EBpornicky KonBeH1Injy 3a 3alITHTY JbYICKUX IIPaBa U OCHOBHHX ci1000/a.
Bowme je, n3mely ocrasor, rpahanuma CpOuje rapaHTOBaHO IIPaBO Ha Cyheme
y pasymMHoM poky. Takole, u Ycras peny6Gnuke CpOuje’ mITUTH OBO IPaBo. Y
PenyGnuuu CpOuju je noHeT noceban 3aKoH O 3alITHTH IPaBa Ha cyheme y
pa3yMHOM POKY® KOju je cTynuo Ha cHary 1. janyapa 2016. ronuse.

[Ipakca EBponckor cyna 3a JpyJcKa IMpaBa MoKa3yje HaM J1a je OBO
IpaBo jeqHo of Hajuemhe KpieHux npasa u3 Konsenmuje.

2. Tlojam npaBa Ha cyheme y pazyMmHOM poKy

[Ipenusno aeduHucame nojama npasa Ha Cyheme y pa3yMHOM POKY
HUje JIaK 3a/aTak, y3umajyhu y o03up z1a jour yBek HHje JaTa JeuHHLIN]jA
KojoM he ce 00yXBaTUTH CBU Cly4ajeBH U Koja he OUTH MpUMEHJbHBa Ha CBE
BHX.

[TpunrkoMm oqTyuuBama o TOME Ja Jiv je nopeheHo npaso Ha cyheme
y pa3yMHOM POKY HE [IOCTOjU Ta4HO oApeleH nojam ,,pa3yMHor poka“, Beh ce
MOCTOjark-€ MOBPEJIE OBOT ITpaBa MPOLEHYje Y CBAKOM KOHKPETHOM CIIy4ajy.

2 Cnyx06enn rmacauk PC, 6p.98/2006
3 CnyxOenn rmacauk PC, Op. 40/2015
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[IpaBo Ha cyheme y pa3yMHOM POKY YCTaHOBJBEHO j€ KaKO Y HHTEPECY
JUIa 0 YHUjUM Ce IpaBUMa 1 o0aBe3amMa OJUIyuyje WM IPOTHB KOra c€ BOAU
onpehenu nmocrynax (cyOjeKTUBHA KOMIIOHEHTA), TAKO M Y HHTEPECY IIpaBHE
CUTYPHOCTH U BlIaIaBUHE TpaBa yoniute (00jekTuBHa koMmmoHeHTa) (Llapuh,
2008:3).

EBponickoM KOHBEHIIMjOM 3a 3aIUTUTY JbYACKHX IIPaBa U OCHOBHHUX
cnoboaa yCTaHOBJBEHO je ¥ TapaHTOBAHO IIPAaBO Ha MPaBUYHO cyheme, Kao
NOCeOHO JBYJICKO MPpaBo, 0a3upaHo Ha ujejama npupoaHe (pyHIaMeHTaTHE)
npasze (Janis, Kay, Bradley, 2000:403).

Kao nocebno nurame Hamehe ce mira ce cMaTpa pa3zyMHUM TPajambeM
noctynka. Hu wi. 6 EBponicke KonBennuje 3a 3aITuTy JbyICKUX IIPaBa, HA
VYcras Cpbuje, He Ae(pUHUITY 1ITA je TO pa3yMaH POK, HUTH HOCTOCTOjH HEKH
onmrenpuxsahenu cranaapa. M cam cprcku 3akoHOJaBal KOPUCTH TEPMUHE
,,Pa3yMHU POK®, ,,XUTHO".

2.1. Ilpaso na cylhemwe y pazymnom poxy

,,CBaKo, TOKOM OJIJIy4HBama O HErOBUM I'paljaHCKUM IpaBUMa U
o0aBe3ama, WM 0 KPHBUYHO] ONITY KO MPOTHB HEra, UMa MpaBo Ha IPaBHYHY
U jaBHY pacmpaBy y pa3yMHOM POKY Tpell He3aBUCHUM M HEIPUCTPACHUM
CyJ0M, 00pa30BaHWM Ha OCHOBY 3aKoHa.

[IpaBo Ha cyheme y pa3yMHOM pOKY MPEICTaBIba jeTHO O OCHOBHHMX
npaBa rpahana Koju ykuBa 3alITUTY Npea EBporckuM cynoM 3a JbyJcKa
npasa y Ctpa30ypy, 1a je nmpakca cyia, CBakako HajJparoleHHj1 H3BOp MpaBa
y oBOj obnactu. Y okBupy Casera EBpore Bennka naxma je nocBehena
OBOM TIpaBy, jep mpakca EBporickor cyza 3a Jbyjicka mpasa nokasyje a OHO
npecTaBiba jelHo of Hajuenhe KpiieHnX npasa n3 KoHseHiuje.

Taxko Ha npumep, y 2005. rogunu o 219 cityyajeBa Koju ¢y ¢€ TUIIAIN
MpeKoOMepHe Ty’KHHE Tpah)aHCKOT MM YIPABHOT MOCTYIIKA YaKk 84 ciydaja
onHOcUIa ¢y ce Ha ['puky, 70k je Boaehe MecTo mo Opojy mpecyaa y kojuma
j€ CyJl yTBPIMO MPEKOMEPHO Tpajare KpUBHYHOT nocTymka y 2005, roguHu
npunano ®pauniyckoj u Typckoj (Llapuh, 2008:13).

IToctynak npen EBpornckum cyaoM 3a JbyJICKa MpaBa 3a OLIEHY
Iy )KMHE Tpajama MOCTYNKa MOXKe OMTH MOKpeHYT 0e3 003upa Ha TO LITO
HHCY HCI[PIIJbCHA CBA IIPAaBHA CPECTBA Mpe/BHl)eHA YHY TPALIIEbUM TPABOM,
yIpaBo U3 pas3Jiora ImTo ce MOCTyHaK mpe foMahuM CyJJoBHMa MOKa3ao Kao
HeeduKacaH.

BaxHo je HantomenyTH 1 TO 1a je 10 2000. rogune Cyn y ciiy4yajeBUMa
HOBpEJIe MpaBa Ha cyl)eme y pa3yMHOM POKY CaMO KOHCTATOBAO TOBPELY

4 Y. 6. EBporicka KOHBEHIIHja O JbYJICKAM TIPaBIMa M OCHOBHHM cJI0001aMa
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w1 6. ct.] KonBenuuje. Hakon npecyze y cnyuajy Kyoza Cyx ce Buiie He
3a/10BOJbaBa CaMO TOM KOHCTaTalujoM, Beh nucnuryje u mocrojame Ipyrux
noBpena KoHBeHLuje ¢ TUM y Be3H, 11a je oA Tafa Moryha nospena ui. 6 CT.
1 3ajenno ca nospenom wi. 13 Kousenuuje (Llapuh, 2008:73).

EBporicku cya 3a JbycKa mpaBa oLieHY Aa Jid je y onpel)eHoM ciyydajy
POK IPEeayTo Tpajao BPIIM C 003MPOM Ha OKOJHOCT CBAKOT I0jCAMHAYHOT
ciIyyaja U OLEHY AYXKMHE Tpajamba NOCTYIKa IpoLewyje of JaHa Kala je
IpkaBa rnocrajia wianuua Konsenuuje. [Ipriinkom oieHe aa iu ce 1y KUHA
JEAHOT MOCTYIKa MOXe cMaTpaTH pasymHoMm Cyn je ycraHoBUO cienche
KPUTEpHUjyMe: CIOKEHOCT KOHKPETHOT ClIy4aja, MOHAIIAmhe MOJIHOCHOLA
MPEACTABKE, MMOHAIIAKE CYJCKUX M aJIMHUHUCTPATUBHUX OpPraHa Ty)KECHE
Jp’KaBe M 3HAuaj MUTamka 3a MOJAHOCHOLA PEICTaBKE.

CyZ yonmTeHo KOpUCTH (GopMyJialiMjy Aa ¢ Pa3yMHOCT IYyKHUHE
MOCTYIIKa MOpa OLEHUBATH HA OCHOBY OKOJIHOCTH NPEIMETa U y3uMajyhu y
003up KpuTEprjyMe Koje YCTaHOBJbaBa CyJICKa Ipakca cyja.

On npecyne Neumeister v. Austria °, Cyx oBe KpuTeprjyMe KOH3HU-
CTEHTHO IPUMEIbYje U Y KPUBHYHUM U y I'pal)aHCKUM NpeiMeTuMa, a OBU
KPUTEPUjyMH pa3Marpajy ce 3a cBaky npeiactaBky u Cya aaje CBEYKYNHY
OLIeHY."

3. IIpaBo Cpouje

Kpajem 2003. ronune CxyniutuHa npxxashe 3ajennune Cpouja u LpHa
I'opa parudukoana je EBporicky KOHBEHIIH]Y 3a 3aIUTUTY JbYACKHX IPaBa U
OCHOBHUX ci10001a. 3axBasbyjyhn ToMe Hamu rpalanu cy cTekyin MoryhHoct
Jla 3aIUTUTY CBOjUX IpaBa ocTBapyjy npea EBponckuM cymom 3a Jbyacka
npaBa. JeqHO o7 MpaBa YMje ce 3alUTHTA MOXKE TPAXKUTHU jecTe MpaBo Ha
npaBenHo cyheme. HajsHauajHuju enemeHaT oBOr mpaBa jecte Aa cyheme
Oyzie OKOHYAHO Y ,,pa3yMHOM POKY*".

I1paBo Ha mpaBUYHO cylerbe y HallIeM ITpaBy IPBH YT je MPOKIAMOBAHO
[ToBesbOM 0 JBYJCKMM M MambHHCKUM IIpaBHMa U rpahaHckuM ciodomama’.
PaHuju jyrocioBEHCKH YCTaBHOIIPABHH TEKCTOBH HHCY H3PHYHUTO
MPOKJIaMOBAJIM MPaBO Ha MPaBUYHO cyheme, Mako Cy eleMEHTH TOT
(yHIaMEHTaJHOT JbYICKOT TpaBa Ha MHANPEKTAaH HAYMH MPOU3UIA3HIN U3
HU3a ycTaBHUX oapenada. (O6panosuh, 2007:101).

5 Case No. 1936/63 Neumeister v. Austria (1968).

6 European Commission for Democcracy through Law on the Constitution of Serbia, http://
www.venice.coe.int/docs/2006/CDL-AD(2006)004-¢.asp, npuctymsero gana 10.07.2020.

7 TloBesba 0 JBYACKHM M MambWHCKHM IIpaBUMa M rpahanckum ciodomama, CiykOeHHU JTUCT
CIIT, 6p. 6 ox 28.02.2003.
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YeraBom CpOuje, mpaBo Ha MpaBUYHO cyleme perysimucaHo je Ha
cienehun HaymH: ,,CBaKO MMa IpaBo Ja HE3aBUCTAaH W HEMPHUCTPACTaH U
3aKOHOM Beh yCTaHOBJBbEH CyJI, IPaBUYHO U Y Pa3yMHOM POKY, jaBHO paclpaBu
U OIIyYd O EETOBUM IIpaBUMa M o0aBe3aMa, OCHOBAHOCTU CyMIbe Koja je
OuIta pasIior 3a MOKpeTama MOCTyIKa Kao M OnTyx0aMa mpoTuB mera.”

O03upom xaa je pax nocsehen npasy Ha cyheme y pa3yMHOM pOKY, ca
noceOHOM NaXKIOM Ha pajHe criopose, y CpOuju, o1 3Ha4aja Cy 1Ba Mpomuca
3a ypeljeme Cy/cKe 3aliTUTe MpaBa U3 paJHUX OIHOCA: 3aKOH O paxy ° u
3aKOH O MapHUYHOM MOCTYTKY '°.

Ipe n3mena, 3akoH 0 pany je npeaBulao J1a ce crop Npea HaIJICKHUM
CYJIOM MOpa OKOHYATH Yy POKY O]l IIECT MECEIH O AaHa MOKpeTama CIopa.
Anu, panuio ce 0 HHCTPYKIMOHOM POKY Te HUje OMIIO JUPEKTHE CaHKIIH]je
3a BEroBO HemolToBamwe. Taj wian je usmemeH 2014. ronune, ¢ 063upom
Ha TO Jla c€ CMaTpalio Ja je 3aduparbe jeAHOI MaTEpHjaJIHOI 3aKOHA Y
MaTepHjy MPOLECHOT IpaBa HeAONmycTHBO. Takole, pok on mecT Mecenn
je 010 MHCTPYKIMOHH, IPaBO CTPaHKE Ha MPAaBUYHO Cyleme moapazymeBa
OKOHYam€ Y pa3yMHOM POKY, LITO 3aBHCH OJf KOHKPETHOT cllyyaja, Te je
0Baj POK OMO MPEBHUIIE KPYT, jep MOCTYNAkE Y XUTHUM IPEAMETHMA, Y KOje
Crazajy u CIopoBH M3 paJHHUX OIHOCa, 00aBe3yje Cyl a TaKBe IpeaMeTe
pa3marpa IpeKo pela M paarme npeAay3uMa y mTo KpahuM BpeMeHCKUM
uHTepBanuma. OBaj poK HUje HU MOrao OMTH MOIITOBAH y3uMajyhu y 003up
npaBuiia KOHTPAIUKTOPHOCTH U PACIPABHOCTH HAPHUYHOT MIOCTYIKa, 0e3
OrpaHUYCHAa Y U3BOhemy 1oKa3a.'!

[ocTynak y mapHMIIaMa u3 pagHUX OJHOCA U IOCTYIAK y NapHULamMa
MOBOJIOM KOJIGKTHBHHX YrOBOpa CHa/Aajy y noceOHe napHuIHe HOCTyNKe. Y
MOCTYIKY y CIIOPOBHMa M3 PaJHUX OAHOCA OMJIydyje ce O mpaBy, 00aBe3n
WJIM OATOBOPHOCTH KOja 3a paJHUKA HACTaje MpeMa IOCIOAaBILY.

VY noctynky y napHUIaMa U3 paJHUX OHOCA, @ HAPOUUTO MPUITUKOM
oapehuBama poKoBa M pOUHILTA, CYJ TOCEOHO BOAU pauyyHa O MOTPEOU XUTHOT
pelaBama paJHuX crioposa.'? [IponucaHo je Haueno XUTHOCTH y peliaBarby
palHUX CIOPOBA, KOj€ je KOHKPETU30BAHO MPOIUCHBAKEM KpaliX poKoBa Of1

8 Un. 32, Yeras Penyonuke Cpouje

9 Cunyx06enu I'macuuk PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u 75/2014

10 Cuyx06enn I'macauk PC, 6poj 72/2011, 49/2013 - omnyka YC, 74/2013 - ognyka YC u
55/2014

11 Taxohe, n un.195 cras 2 30P, mponmcuBao je 1a je pok 3a mokperame cnopa 90 mana ox
JlaHa JI0CTaBJbarba pellera WIK Ca3Hama 3a MOBpEdy Ipasa, Te je caja Taj pok ckpaheH Ha
60 mana. CBakako je poK OJf CKOpO TpH Mecena OMo je CyIpoTaH Hauelly XUTHOCTH CYICKE
3QIITUTE y OBHM CIIOPOBHMA.

12 Y. 438, 3axoH o mapHIYHOM mocTyniky Ciyx6enu [macauk PC, 6poj 72/2011, 49/2013
- omtyka YC, 74/2013 - omykxa YC u 55/2014,
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OHUX KOjH Ba)ke y OIILITEM IapHUYHOM NOCTYNKY. Haueno XxutHocTu gonazu
JI0 U3pakaja u MPUIMKOM ofpehBamba BpeMEHCKOT OKBHUPA 3a CripoBoheme
MOCTYTIKA, Kao U NpyiIMKoM oxpehuBama pounmra. Cyn Tpeda 1a HacToju 1a
PajHU CIIOp OKOHYA Ha jeIHOM POYMILTY, UM YKOJIUKO TO HHUje Moryhe, Ha
HITO MameM Opojy pouniuTa uzmehy Kojux pa3mak Tpeda aa Oyne mro kpahu.

VYpaBo 300r 3Hayaja Koje 3a 3al0CJICHOI UMa, PaJHH CIOp ce MOpa
pemnTy 6e3 HemoTPeOHOT OfIarama, MOWTYjyhn Haue0 XUTHOCTH HOCTY KA.
Tume ce yka3zyje 1 Ha jelaH oJl KpUTepHjyMa o KojuMa je OMJIo peuH, a THIY
ce TMoBpese IpaBa Ha cyheme y pa3yMHOM POKY, KOjU TOBOPH O 3Ha4ajy
NUTamba 3a NOJAHOCHOLA MPEICTAaBKE Y KOHKPETHOM CHOpPY. YKa3uBame Ha
noce0aH IoJI0Kaj 3aI10CIEHUX, Ka0 eKOHOMCKH cllabuje cTpaHe U 3apaay Koja
j€ OCHOBHH M3BOP MPHUXOAA U Er3UCTECHIMje HEMUHOBHO I'OBOPH O MOTpedH
XUTHOT pellaBamba OBUX MOCTYIAKa.

MelhyTum, npaBo Ha cyheme y pa3yMHOM pOKY HEPETKO ce moBpehyje
YIPaBo y NapHHUIIaMa U3 pagHuX ogHoca. [locToju MHOIITBO OiTyKa KOjUMa
j€ TO KOHCTAaTOBaHO Kako mpes EBpornckum cyaoM 3a JeyIcKa IpaBa, Tako
u npex cynosuma y Penyonunu CpOuju. [loctynak koju je mpomnucan 3a
yTBphHBame MoBpeie Mpasa Ha Cyheme Yy pasyMHOM POKY Ipel CyAOBHUMA
Penybunke CpOuje, 6uhe u3710kKeH y JajbeM TEKCTy. 3allTUTa MMpaBa Ha
cyheme y pa3yMHOM POKY, HAKOH H3MeHa 3akoHa o ypeljemy cynoa’® npenasu
y HaJUJIKHOCT HerocpenHo Bumer cyna. Jlo Tana ce 3amtuTa OBOr IpaBa
ocTBapuBaja npej YcraBHUM cyqoM CpOuje y MOCTYIIKY [0 yCTaBHO] JKaJIOH.

3.1. 3axon o 3amumumu npasa Ha cyljerve y pazymnom poxy

Pasior 300r Kora ce mpucTyIHIIO JOHOIICHY 3aKOHA O 3aITHTH IpaBa
Ha cyheme y pasymMHOM poky y Pemyonuiu CpOuju, CBakako je cMameme
npuTyx0u npen EBporickum cynom 3a sbyjncka npasa. Ox 2016. roaune,
YKOJIMKO C€ YTBP/H MOCTOjakke MOBPEJIe OBOT MpaBa, HakHaIa ce uciiiahyje
u3 Oyuerckux cpencraBa CpoOuje onpeesbeHuX 3a pajl Cya0Ba, [ITO 3HAUYU
Ja he cyi0BM MOpaTH BUIIIE MAXKKE JIa IOBEJAY O pa3yMHHM POKOBHMA, jep
he To yTHIIaTH Ha BHUXOBE JIMYHE JOXOTKE.

OBOM 3aKOHOM je TpOINHCaHa BHCHHA HAKHAJle HeMaTepujalIHe
HITEeTe M3a3BaHEe MOBPEIOM IpaBa Ha Cyleme y pasyMHOM POKY, OIHOCHO
IPEKOMEPHOM Y KHHOM Tpajarba CYJCKOT MOCTYTIKA.

Tako je mpomucaHO MPaBUYHO 33J0BOJbEHE CTPAHKE KOJUM Ce
HaJokHal)yje HeMMOBHHCKA IIITeTa M3a3BaHa MOBPEJOM IpaBa Ha cyheme

13 Cayxo6enn rmacauk PC, 6p. 116/2008, 104/2009, 101/2010, 31/2011 - npyru 3aKkoH
,78/2011 - nmpyru 3akon,101/2011, 101/2013 (un.31-33 Hucy y mnpeuuimheHOM TEKCTY),
40/2015 -npyru 3axon, 106/2015 (un. 5. U 6. Hucy ynpeuunmrhenom texcry) u 13/2016.
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y pazymHOM poky. OnroopHoct Penybnuke CpOuje, Kako 3a HMOBHHCKY
TaKO M 32 HEMMOBHHCKY IITETY je 00jeKTHBHA, Tj. 0e3 003upa Ha KPUBHUILLY.
3akoH nocebHo He ypelhyje obemreheme 3a UMOBUHCKY 1ITETY, Beh ymyhyje
Ha 3aKOH 0 OOJHMTallMOHUM OffHOCcHMa.

3a omyyyuBame O 3aXTEBY 3a HAJIOKHAJy HEMaTepHjajHE IITETe
HajuiexxHu cy IlpaBoOpanmnamTBo 1 OCHOBHHU CYyOBH y NIPBOM, a Buin
CYJOBH y Apyrom creneny. OBo je u3 passiora mro je 4i.24 u wi. 25 3akoHa
npensuleHa MmoryhHocT fa ce cTpaHka Hajipe oopatu [IpaBoOpanmiamTsy
U MOKYyIIa J1a ca UM IIOCTUTHE MopaBmame. MehyTum To HUje 0obaBe3a
CTpaHKe, T€ Cy1 He oxdaiyje Tyx0y 3a HoBYaHO obemTeheme ako cTpaHka
MPEIXOHO HUjE TOKYIIajia IOPaBbhambhe.

ITocToje ABe BpcTe MPaBHUX CPEACTaBa y 3aKOHY: CPEACTBA KOja TeXe
yOp3amy NOCTyIIKa (IPUTOBOP M Kayiba) U 3aXTEB 3a IPABUYHO 3310BOJbEIHE.

O OCHOBAaHOCTH IPUTOBOPA U KaJI0e Oy Y]y IPEACETHUIIH CYA0BA.
[TpuroBop ce mogHOCH y MUCMEHOM OOJIMKY CyJy Y KOME CE Hajla3u IPEeIMET,
U TO j€ ,,CyJl KOjU BOJM MOCTYMaK .

[Ipencennuk cyna Koju yCBOjU IPUTOBOP yTBphyje moBpeny mpasa
Ha cyheme y pa3yMHOM POKY U HaBOAM Pa3jiore U HEMPAaBHIHOCTHU KoOje Cy
YUHEbEHE y TIOCTYIIKY, T€ HaJlaXKe CyIMjU KOjU BOJU MTOCTYIIAK, Ja IPeay3Me
Mepe Kojuma he ce 1enoTBopHO yop3aru noctynak. HapasHo Te Mepe HecMejy
J1a 3aAMPY y HE3aBUCHOCT M CAMOCTAJIHOCT CY/IMja, HUTH J1a yTUYY Ha HayeJo
yTBphHBama UCTUHE U ApYyTa BayKHA Hayesla caMor MOCTYIIKA.

4. IIpaBo Ha cyheme y pa3yMHOM POKY Y PaJJHUM CIIOPOBHUMA

Pannu cnopoBu ce mpema cTpaHKamMa Yy IOCTYNKY Jejie Ha
WHIMBHUIYaTHE U KOJIEKTUBHE PajHE CIIOPOBE.

WHnuBuAyanHu paJHU CIOp HacTaje u3Mely MmojequHoOr pagHuKa
W TOCJOAaBIAa MOBOJAOM OCTBapuBamba WJIM 3aIUTUTE WHIWBHIYAJHOT,
MOjeJUHAYHOI TIpaBa, MHTEpeca, OJHOCHO 00aBe3e M3 pagHOr OJHOCA
(JoBanosuh, 2012:334). KonexkTuBHM pajgHu CrIOp HacTaje u3Mely panHor
KOJIGKTHBA, TPyNE paJHUKa WM PaJHUYKE OpraHusanuje (CHHIUKaTa) u
OpraHu3alyja mocjaoxaBana, oIHOCHO OCJI0aBala, IOBOAOM OCTBapHBambha,
OJHOCHO MOBpe/ie OMIITHX KOJIEKTUBHUX MIPpaBa U HHTEpeca 0 OCHOBY paja
niM 'y Besu ca paznom (Josanosuh, 2012:369).

Panno mpaBo je rpaHa y K0joj je BeoMa palnpeHa npaxkca npuderaBarma
aJTepHaTUBHUM METO/laMa pellaBarmba KOJIEKTUBHOX PaJHUX CIIOPOBa, TAKO
Jla OBJIE CyI0BH, HeMajy rnasHy yiory (MBomesuh, 2007:284).

14 Ca. Jluct COPJ, 6p. 29/78, 39/85, 57/89 n “Cn. Jluct CPJ” 31/93
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IIpaBo Ha paz je rapanToBano unanoMm 60 Ycrasa Penyonuke Cpouje,
KOjU Ka3yje Jja CBaKO MMa IIpaBo Ha cii000aH U300p pana, Ja Cy CBUMa MOJ
jeIHaKUM ycJIOBHMa, IOCTYITHA CBa pajHa MecTa."”

3akoH 0 paay'® je MmaTuuHU 3aKkoH CpOuje y 001acTH paJHUX OIHOCA.
Bume cy, mopen ocrajor, nponucaHa OCHOBaHa IpaBa 1 00aBe3e 3aroCICHOT.
VYkonuko nohe no nospene oapeheHor npasa, NPOTUB pelICHa KOJUM je
noBpeheHo mpaBo 3aroCIICHOT MK KaJ j€ 3allOCJICHU Ca3Hao 3a MOBpeny
npaBa, OH WM OJHOCHO IPEICTaBHUK CHHAMKATA YUjH je 3aII0CIICHH YIaH, aKO
ra 3al0CJICHH OBJIACTH, MOXKE JIa TIOKPEHE CIIOp Mpe HAAJICKHUM cyaoM. Pok
3a IOKpeTame cropa jecte 60 1aHa of AaHa JOCTaBJbamkba Pelleha, OTHOCHO
casHama 3a MoBpeay MpaBa.

Ca pedopmom npasocyha 3anmouetom 1.1.2010. rogune y PenyOnuun
Cpb6uju ycBojeH je Behu Opoj 3akoHa ca 1uJbeM Ja ce nocturue Beha
e(pMKaCHOCT, OAHOCHO yOp3ame CyJICKUX MOCTYIIaKa U OCTBAapUBabE paBa
Ha cyheme y pasymHoM poky (KuBanosuh, 2012:84).

Jenan o HajBaXKHUJUX 3aKOHA JOHET Y TOM LIUJBY je 3aKOH O MapHUYHOM
MOCTYIKY, KOjH YBOAM 3aKOHCKE MPEKITy3Hje y nIpuiior cyhema y pasyMHOM
poky. Tako, yKOJIMKO je Ty>KeHH y TapHHUIIaMa U3 PaJHUX OAHOCA ITACUBaH U
M30CTaHe ca pOYMIITA, peMa uil. 440 c1.2 3akoHa 0 MApHUYHOM MOCTYTIKY,
cyn he ompkaTu pOUMIITE U OAJIYYUTH HA OCHOBY YUNH-CHUYHOT CTaMbha

CTBapHO Ha/IJIGXKHHU CYJ1 32 MHUBUIYaJIHE paiHe CIIOPOBE j€ CY[I OMIITE
HaJIJIGKHOCTH (HE IIOCTOje CHEeLNjaIn30BaHu CyI0BH 3a PaJHE CIIOPOBE-NHAYE
INPUCYTHH y YIOPEAHOM IIPaBy). Y IPYyroM CTENEHY CyIU anelalloHU CYA.
O BaHIpeIHHUM IPaBHUM JICKOBUMa OIIyudyje BpXoBHU KacallMOHH CYI.
PeBusnja je 103BoJbEHA Y IApHUIIAMA O CIOPOBUMA O 3aCHUBAIY, IIOCTOjatby
Y IPECTAaHKY PaJHOTr OHOCA U y TApHULIAMa TIOBOIOM KOJIEKTHBHHU yTOBOPA,
npema wi. 441 u wi. 447 3akoHa 0 TAPHUYHOM TOCTYIIKY.

Kana roBopuMo 0 MECHOj HAJICKHOCTH Cy/ia y paJHUM CIIOPOBUMA,
aKo je y CIopy M3 paJHOr OJHOCA Ty KHJIAL] 3aII0CIICHH, 3a cyheme je, mopen
CyJia KOjH je OILITEe MECHO HAJJIeKaH 3a TYKCHOT, HaJJIe)KaH U Cyl Ha YHjeM
ce nmoApy4jy paja odaBsba niH ce 00aBibao'’. Y permanamwy npobiieMa Be3aHUX
3a cyheme y pa3yMHOM POKY, HAPOUHUTO Y KOHTEKCTY PaJHUX CIIOPOBA, MOT'Y
Jla TIOMOTHY ¥ 3aKOH O MHPHOM pellIaBamy paJHHUX CropoBa's, kao u 3akoH
0 TIOCPEIOBakby MEAUjaluju ¥, KOju perysniine MUPHO PeliaBambe 1 APYTHX
BpCTa CIIOPOBA.

15 Y. 60 Ycrasa PemmyGnuke CpOuje

16 Ca.rmacuuk PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u 75/2014
17 Y. 60 3akoHa 0 MapHIYHOM MOCTYIIKY

18 Cu. macuuk PC, 6p. 125/04 , 104/09 , 50/18

19 Cun. rnmacuuxk PC, 6p. 18/2005
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OBuM 3axoHOM ypelyjy ce HauMH U MOCTyNaK MUPHOI pellaBama
KOJICKTUBHUX U MHIUBUAYATHUX PaJHUX CIIOPOBa, H300p, MpaBa U obaBese
MUpHTEJba U apOHuTapa U Apyra nuTama OJl 3Hauaja 32 MUPHO PEIlaBambe
panHux cnoposa. IlocTynak MUpHOr pelaBama pagHUX CHOpoBa mokpehe
CE M BOAM y CKJIaAy Ca OBUM 3aKOHOM, aKO O HUICTOM CIIOPY HHUj€ OIJIYyUEHO Y
CKJIa/ly ca IpoIHcUuMa O pauy.

[Toctynak je moOpoBoJbaH (TPaKK Ce CarJIaCHOCT ApPyre CTpaHe) U
Oecrnaran, a 3aBpiuasa ce y poky ox 30 nana ox jana onpehusama apOuTpa.
O mpenMmeTy criopa ouTyuyje apOuTap Koju HHUje 3amocieH y ATeHIUjH 32
MHUPHO pelIaBame paJHUX CIOpoBa, Beh ra crpaHe Oupajy cropasyMoM ca
nucte apOuTapa. Pereme apouTtpa je KoOHaYHO, TPAaBHOCHAKHO U U3BPILHO U
y HOTIYHOCTH 3aMebyje CYJICKY IPECyy, TE C€ He CME BOIUTHU CYJCKH CIIOP
10 UCTOM IIPEIMETY CIOpa.

Tex ycBajameM HaBeeHNX 3akoHa CpOuja je ncnynuia mehyHapoase
CTaHjaap/e, ajli 0Baj HAYMH pellaBarmba paJlHuX CIOPOBa HUjE 3aKHBEO.

VY pagHuM crnopoBUMa ,,3aII0CJICHU KOjU cMaTpa Ja je HelpaBeqHO
CYCIICHJIOBAaH MMa BayKaH JIMYHHU HHTEPEC a oaMax A00uje CyACKY OMIyKY
0 3aKOHUTOCTH TakBe Mepe™.>’

VY cBakoM ciydajy y paJHUM CIIOpOBMMa OuYeKyje ce IoceOHa
MapJbHBOCT OJf Cy/a, a TO YKJbYUYje U CIIOPOBE Y BE3U ca MeH3UjoM.!

MebhyTum, Hako y MOCTYIKY y NapHULaMa M3 pagHUX OIHOCA U
MOBOZIOM KOJICKTMBHUX YIroBOpa Cya MMa mnoceOHy obaBe3y na oOpaha
NaXmwy Ha MOTpedy XWUTHOI pellaBama pagHUX CIIOPOBa, HAPOYHUTO
NPUIMKOM ofpehuBama pOKOBa U POUULITA, IPe] cyAoBUMa 00yxBaheHHM
HCTPaKMBAKEM KOj€ je HaBeIeHO y MyOsnKanuju 6eorpajackor LeHTpa 3a
JbYJICKa IpaBa, 3adenexeHo je 42 pagHa crnopa crapuja ox 10 roguna, a
HajBuwIe ux je npex [Ipsum ocHoBHUM cynoM y beorpany — 36 (beorpancku
LEHTap 3a JbyAcKa npasa, 2012).

WNmajyhu y Buly uynmbeHHIYy Aa KOJ HAac Hema MOCeOHHMX CyAoBa
3a pajHe CIOPOBE, TB3. paJHUX CyA0Ba, 0OpaTuheMo MaKiy Ha HUXOBE
KapaKTEPUCTHKE KaKO OMCMO Pa3sMOTPUIIM MOTYRHOCT HBMXOBOT yBOhema y
npaBHu cucteM Penyonuke CpOuje, ca nuibeM yOp3ama CyICKUX MIOCTyIaKa
y OBOj MaTepHuju.

INocnenmwux ronuHa XX Beka IOCTaJIo je CBE jaCHHUje 1a y 3eMJbama,
y KOjUMa ce paJH{ CIIOPOBH PEIIaBajy Mpes PeJOBHUM CYJIOBUMA, TOCTOJH
030MJbaH 3a0CTaTaK y peliaBamy OBUX CriopoBa. OH je U3pa)KeH Ui 1y>KHHOM

20 Case No. 11761/85 Obermeier v. Austria (1990)
21 Case No. 12870/87 Borgese v. Italy (1992)

306



Anexcanopa Cmaunkosuh, Paononpasnu acnexm npasa Ha cyherve y pazymuom
poky y esponckoj Koneenyuju 3a sawmumy.., cmp. 297-312, XXIV (2/2020)

Tpajarba MOCTYTIKA U JOHOIICHEM HeaAeKBaTHUX OAJTyKa KOje He IOMHPY]Y
uHTepece crpaHa y cnopy (bpkosuh, 2003:81).

Pannu cynoBu ce pasnukyjy Mely coOOM y MHOTHM 3eMJbaMa
TPKHILIHE EKOHOMU]E, a PA3JIMKE Ce OIIEAajy y HAJIC)KHOCTH OBHX CyA0Ba,
OpraHu3alnuju, u300py cyauja U JpyruM CTBapUMa.

Bure BpcTa cyoBa cyAmIIo je pajiHe Ciopose y OuBILOj JyrociaBuju.
OBakaB cucTeM je OO0 KOMIUJIMKOBaH U HeeprkacaH, a paJHUIH Cy UMaJIH
BEJIMKHUX MPOo0JieMa TPpH yTBphHBamy HaIJISKHOT Cy1a jep Cy pajiHe CIIOpOBe
pelaBaiu Cyl0BH AOOPUX JbYIH, PEIOBHHU CYIOBH, TPrOBauKH CYJIOBH,
PYIapcKu CyZOBU, HOBUHAPCKU CYJOBH, CYJOBH PAJHUYKOI OCUTYpamba,
CYJIOBH IICH3MCKOT' OCUTYpama, 00pTHU cyA y JbyOspaHu U jour Heke BpcTe
n3abpaHux cyaoBa npeasul)eHe NMOjeAMHUM ypeadama, Kao Ha IpUMEp
n3a0paHu CylOBH IIPU 3aHATCKUM YAPYKEHHMa M PyAapCKUM 3aapyraMa
(bpxosuh, 2003:83).

Y CpOuju je HaIJIEKHOCT 3a PEIIaBambe KaKO WHAMBUIYATHHUX,
Tako M KOJEKTHBHHX paJHHUX CIOpOBa IOBEpEHA CyJOBHMa OIIIITE
HaNIe)KHOCTH. OCHOBHHM CyJ je HaJJIekKaH Kao MPBOCTEIICHH 3a PELIaBambe
WHAWBHUYaJIHUX PAIHHUX CIOPOBa, OK je Anienanuonu gpyrocrenesu. Lo
ce THYe KOJCKTUBHUX PaJHUX CIIOPOBa, Buiin cyn HaujexaH 3a cyheme y
IIPBOM CTEIIEHY, T€ O/ICJEHHE 3a PAJIHE CIIOPOBE PEIIaBa CIIOPOBE IMOBOIOM
KOJIEKTHBHOT YTOBOpa O pajy (ako CIop HHje PeLIeH Ipel apOouTpaxom),
MOBOZIOM IITpajka, MOOWHTra, UTA. [Ipyrocrenenu cys je AnenanuoHu, a
BpxoBHuU KacanMoHu CyJ OJTy4yje [0 BaHAPESAHUM IPABHUM CPEACTBUMA.

Pagnu cyx je HajsIexkaH 3a peraBame IPaBHUX PaJHUX CIIOPOBA, JOK
Cy 3a pelllaBamke HHTEPECHUX KOJCKTHUBHHUX PaIHHUX CIIOPOBa MpeaBuleHn
aJTepHATUBHU NOCTYNIM U METOIH JICJIOBAA.

Munubema cMo 12 Ou OMJI0O KOPUCHO OTBOPUTH IHTAE IOCTOjamba
noTpede 3a T0ceOHUM U CTICIMjaTM30BaHUM PAAHUM CYA0BUMa (TpHOYHaJINMa)
y Cpbuju, Kao 1 3Hauaj UCTUX 3a Cyheme y pa3yMHOM POKY.

Hama naxxwa he nasbe OutH ycMepeHa Ha YETPU CUCTEMa 3aLITHTE
IpaBa U3 pajHUX OJHOCA, [0 YIJIEAY Ha Koje Cy ce (opMHUpaIu ocTalu
cuctemu. To cy @panyncku, Hemauku, bpurancku n llIBencku.

KapakrepucTtuka ¢ppaHIyCKOT cUcTeMa je OunapTu3am, Ynju je IIIaBHH
3aroBOPHUK CHHIMKAT KOJU CMaTpa Ja Cy MpaBeIHU JbyJ1 KOMIECTEHTHH]U 32
pelIaBame HHYCTPHjCKUX KOH(IIMKaTa y OHOCY Ha TpodecHoHaHe Cyauje
(bpxosuh, 2003:87). Y ¢pannyckom cuctemy npeasuleHe cy cekuuje, Koje
00pa3yjy 6upo 3a MUpeme 1 Oupo 3a cyhemwe u To 3a UHAYCTPU]Y, TPTOBUHY,
HOJHOIPUBPENY, MEHAIMEHT U TPOPECHOHATHO 0cO0IbE U APYTE AETaTHOCTH.
Cpaka cekuuja UMa jeqHak Opoj MpeacTaBHUKA pajHHUKA W MPEICTaBHUKA
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nocioznaBana. Mnak, 300r CHa)KHOT CylpOTCTaBJbamba CUHANKATA U yApY/
JKema I0CJIoNIaBala HUje ce MOrjla CIPOBECTH, HU Y HajMamoj MEpH,
npodecnonanuzanuja seha nodpux spynu (bpkosuh, 2003:87). V npyrom
CTEIEHY CyIH aleJIallMOHH CyJ, KOra YMHE UCKJbYUHMBO IpodecroHane
cyauje. lHaye, HAAIEKHOCT 10 TYKOU 38 TyMaueHe U M3BPILEHE KOJICKTHBHOT
YroBOpa 0 pajay HeIOCPEIHO je JaTa BUCOKOM TpuOyHairy, a He Behy 1o0pux
Jbynu (Jlybapna, 2012:974).

Ca npyre ctpane, y Hemaukoj je u3BplueHa crienujain3anija pagHux
cyznoBa. Beha cy cactaBibeHa o1 jeqHOT TpoeCHOHAIHOT CyIUje U 1Ba YJIaHa
cyauja nopotHuka. Paguu cynosu y Hemaukoj cy HaJlJIe)KHU 32 pelLIaBame
CBHX paJHUX CIIOPOBA, Y3 U3y3ETK CyJ0Ba U3 00JACTH COLUjaIHOT OCUTYPamba,
KOju pelaBa crenujaau3zoBanu cyacku ¢opywm. [Ipodecop P. bpkosuh je
MUIIJBEHA 2 je OBaj KOHIIETIT U HJieja PaJHOT CY/ICTBA, HajOOJbH MOJIEI 32
Cp6ujy. Kapakrepuctuka moctynka npe paJHuM CyJI0M je 1 OECIUIaTHOCT,
OJTHOCHO M TYXHJIALl U TY>KEHHU Cy 0CJI000)eHH 0/ TaKCe U APYTUX TPOLIKOBA
y Be3u ca cyhemeM. Cneunduuno opnamheme paJHOr cyaa Besyje ce 3a
pelaBambe KOJIEKTUBHUX PaJHUX CIIOPOBA, OZTHOCHO 32 IPABO HA U3aBAE
pUBpEeMeHe 3a0paHe MHAYCTPUjCKE akUuje (WITpajKa WM JIOKayTa), aKo
CyIl IpOLEHH J1a 61 mpuleraBme HHAYCTPUCKO] aKIUjU MOTJIO M3a3BaTu
,HecpasMepHy wrety” (Jlybapaa, 2012:973).

Kana je peu o Benukoj bpurtanuju, cacraB Beha mHAycTpHjcKHX
TpuOyHana ynaze npodecHoHalIHe Cyauje U NPEACTaBHUIM MOCI0AaBana
U 3amnociaeHuXx. MHaAycTpujcku TpuOyHanu cy ABOcTeneHu. MckibyunBo
Cy HaJJIC)KHH U CIICLUATM30BAHM 3a PElIaBambe MHANBUAYAIHUX PaJIHUX
CIIOPOBA, Y BE3M Ca HE3aKOHUTHUM OTKa30M, 3apajie, IUCKpUMHHAIU]Y U
1p. Kana je ped o KOJIEKTUBHUM PaJHUM CIOPOBHMA Y OPUTAHCKOM IIPaBy
HUje npeaBuleHa HaIJICKHOCT MHAYCTpHjcKuX TpuOyHana Beh Ciyx0Oe 3a
CaBETOBAILE, MUPCHE U apOUTPAKY.

o yrneny na Benuky Bpuranuj, y LlIBeackoj, Behe pagHor cyaa numa
celaM 4JlaHOBa KOjU MPEACTaBIbajy MpodecuoHalin3aM, HepUCTPACHOCT U
counjanne naptaepe. ¥ LlIBeackoM mpaBy pagHH CyA je Y IPBOM CTEHECHY
(mopen MHAMBUIyaTHUX) HAJJICKAH 32 pellaBamke KOJCKTUBHHUX PaHUX
CIIOpPOBa KOjU ce€ THYY OJHOCca u3Mel)y cTpaHaka KOJIEKTHBHOI yToBOpa y
BE3M Ca HAKHAJIOM IITETe 300I HE3aKOHUTE MHIYCTpHUjcKe akuuje. Panuu
Cy[ je TIPBOCTEICHH CYyJI 3a pellaBame MHAMBHAYATHUX PaJHUX CHOPOBA
y BE3HW ca yCJIOBHMMa pajia paJHUKa, WiaHa CHHAMKATA KOjU j€ 3aKJby4IHO
KOJICKTUBHH YT'OBOD, JIOK Y TOIJIEAY YCJIOBa paja ApPYTux (CHHIMKAIHO
HENPraHu30BaHUX) paJHUKa, Y IPBOM CTENCHY Cy HaIJIC)KHU 00JIaCHU
CyZOBH (OIITE HAJJICKHOCTH). Y TOINIEAY OBUX JIPYTHX, PAIHH CyA Ce
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jaBJba Kao APYTOCTENECHH, KaJla OMIydyje Mo *ajabu paaHuka (KOju HHje
WIaH CUHJUKAaTa) MPOTUB Ipecye obnacHor cyna (JIybapaa, 2012:973).

5. 3akJpyuHa pa3MaTpama

[Mocnenmux ronuHa, TEHACHIIM]a 3aKOHOJABIIA j€ J1a Y IPaBHU CUCTEM
Peny6nuke CpOuje yHece ehukacaH MexaHHW3aM 3alITHTE paBa Ha cyheme
Yy Pa3yMHOM POKY, jep je TEeIIKO TOBOPUTH O MOLITOBakby MpaBa Ha CYICKY
3aIITHTY aKoO MOCTYIIHU TPajy MPEeayro, ako e TOJEPHIIE HEeaXypHOCT
CTpaHaKa, a1 U aKO C€ OCTBApE-E MpaBa He FapaHTyje NPOLECHUM 3aKOHIMa
koju omoryhaBajy IeloTBOpaH U Op3 MOCTyHaK.

Kao mrto cmo Beh Hanomenynu, u3y3eB YcrasHe xanbde y P. Cpouju no
2013. roguHe paBo Hacyhemwe y pa3yMHOM poKy Omio je cnabo 3amruheno,
TO c€ MPEeNyIITAJI0 CYACKO] X IPABOCYAHO] YIPABU U IbUXOBO] JUCKPEIIHOHO]
OLICHH, a M caM [I0CTyNaK je Ono ypeheH ca cBera HEKOTMKO HOPMU y 3aKOHY
0 ypehemwy cyoBa u 3aKkoHy 0 cynujaMa. Y MOCIeNke BpeMe, CBE je BUIIE
MPUTOBOPA HA JYKUHY CYJICKUX MOCTYIAKa, YEMY j€ JOIPUHEIIO JOHOLICHE
HOBOT 3aKOH O 3aIUTUTH paBa Ha cyheme y pasyMHOM POKy. Pememem ce
HaJaxe cyaujama aa yOp3ajy MOCTyHaK M oapehyje Koje MpoLecHe paame
Tpeba na npenysmy. Kaga cy y muTamy palHH CHOPOBH, OJ M3y3€THE
BaYKHOCTH j€ J1a ce OHU Op30 periaBajy, 003UpoM Ha 3Ha4aj KOju UMajy 3a
€r3UCTEHIU]Y CBAKOT MOjeIMHIIA. 3aTO Cy MHOT'E OfI EBPOIICKUX 3eMaJlba Y CBOj
MIPaBHU CUCTEM YBeJIe MoceOHe CyJ0Be, KOjH PelliaBajy caMo pajHe CIIOPOBeE.

Tokom cBoje mpakce EBporicku cy 3a JbyAcKa yCBOJHO je KPUTEPHjyMe
3a OLCHUBakE TyKUHE CTaHAApAA ,,pa3yMHOr POKa“, KOje KpUTEpHjyMe
MPUIMKOM OLIEHE JIa JU MOCTYNaK MPEKOMEPHO Tpaje KOPUCTE U CYOBU Y
PenyGmuuu CpOuju.
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Labor Law aspect of the Right to Right Trial within a reasonable
time in European Convetion of Human Rights and Serbian Law

Summary

Long and slow legal proceedings are not the problem of a single state
or court. Almost all the countries face that problem or already faced it. Some
countries found the way to deal with it, but there are those who are still making
effort to find the solution to the problem.

The problems that appear in the legal system are, in fact, the same. The
courts’ overwork, caused by the increased number of legal disputes which did
not include the increase of the funds and in the number of judges, is one of the
leading problems in the legal system in Serbia. What more, there were cases
of the judges who left the cases they were given and there was a time delay in
assigning the judges for those cases. The problems also appear after frequent
changes of legal acts and it takes some time to introduce them to the judges.

All the lawsuits last too long in our courts. In the cases arising from
labor relations, it is unacceptable and contrary to the legal provision, accor-
ding to which the court is obliged to act with special agility. Statistical data
on unsolved cases arising from labor relations that appear in employment
tribunals are the evidence. It can be seen that the right to trial within a rea-
sonable time is a problem that Serbia is dealing with. We will try to overcome
the problem by reaching the Law on the right to trial within a reasonable
time, which will take effect in 2016. There is hope that the Law will be res-
pected and that it will contribute to dealing with legal procedures in a faster
way. The law on the peaceful settlement of labor disputes, according to the
author, has not fulfilled their expectations and the parties in labor relations
litigation rarely rely on it.

One of the possible solutions to the problem, which the author considers
useful, is the establishment of labor courts. Since the European countries
like Germany and France and many others, specialized their courts for the
settlement of labor disputes, it seems that it would be a good solution for Ser-
bia. The mere process of reforms in the legal system could be slow, it could
cause some new problems and further slowdown the proceedings, and even
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cause the increase in the expenses for Serbia, but in the long term it would
give favorable effects.

Keywords: The Law on the right to trial within a reasonable time, the
violation of Article 6 of the European Convention for the Protection of Human
Rights, the reasonable time in the Serbian legal system, labor disputes, trial
within a reasonable time in labor disputes, labor court.
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YIIYTCTBO AYTOPUMA 3A IIPUTIPEMY PAJIOBA

dopmar

PanoBe cnaru y enexTpoHcKoM o0inKy y mporpamy Microsoft Office Word
(2000, 2003, 2007), v douty Times New Roman hupummna (serbian Cy-
rillic), ocuM OpWTHHAIHHMX JATHHUYHHUX HaBoja. BenwuwmHa ¢donTa 12,
pasmak singl, maprune 2,5 (Topma u J10Wa, JieBa U AecHa). TexcT paBHATH
ca o0e Mapruse, He IEJIUTH peyd Ha Kpajy peda Ha ciorose. CBe cTpaHe
Hymepucaru. @opmar crpanuie A4.

O06umM paga
Hajsume 35.000 kapakrepa, omHocHo 6.000 kapakTepa Kajma ce paad O
MpHUKa3uMa, yKJbydyjyhu u pa3Make.

Je3uk n mucmo
PanoBu ce 06jaBibyjy Ha CPIICKOM j€3HKY, UCKJbYUYHUBO hUPHIMIHNM ITUCMOM,
Kao M Ha SHIVIECKOM, PYCKOM, (PpaHI[yCKOM M HEMAYKOM jE3HKY.

JlocraBbame
PanoBe ciatu Ha aapecy: urs.radnopravo@gmail.com

AHOHMMHOCT

Pykomnmce onemyjy aHOHUMHH PELICH3EHTH. AyTOpH MOpajy Aa YKIOHE U3
TeKCTa cBe MH(OpMaIlFje Ha OCHOBY KOjUX OU ce MOTTH HAeHTU(UKOBATH. Y
TEKCTY M y IIUTaTUMa, ayTopH Tpeba 1a roBope o cedu y Tpehem Juiry.

N3rien pyxonuca

IIpBa crpanuua Tekcta Tpeba Ia cagpXu: HacioB pajga (ca (ycHOTOM
03HAYEHOM 3BE3/IMIIOM (OIMIIMOHO) y KOjOj C€ HaBOJAE H3BOPH JIMYHE H
(mHaHCH]jCKe TOMONH ITpH MUCamky pajia, Kao MITO je Ha3uB U Opoj pojeKTa, ’
CIT), UME U TIPE3UMeE ayTopa U 3Bame, Ca MHCTUTYIIH]OM (MM HHCTUTYIIHjaMa)
y K0joj pamm (pajae) WM MECTO CTaHOBama, WHPOpPMAIHje O KOHTAKTY
(HajIIoKeJpHIjE eJeKTOPHCKA TolmTa u/nimmu O0poj tenedona). To ydnHUTH
TaKo IITO C€ OAMax M3a Mpe3uMeHa ayTopa oTBapa (ycHoTa (3Be31uLa) Yy
K0joj Tpeba HaBecTH oBe monaTke. Takole, mpBa cTpaHuIa Tpeda aa CaapKu
u arctpakT (1o 150 peun) u 4-5 KIbYYHHUX peun.
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HacnoBe nojenunux onesbaka y TeKCTy AaTH y cieaeheM oOmuKy:

HacsoB ogesbka (Times New Roman, 12, Bold)

Ioouacnos 1 (Times New Roman, 12, Italic)

[Tognacnos 2 (cnoBo a30yke y nosy3arpany, Times New Roman, 12, Regu-
lar).

Lutupame BpIIMTH Tako MmTO fie ce y TEKCTy, Ha oxaromapajyheMm mecrty,
CTaBUTH O3HAKa 3a MMOJHOXKHY HAIIOMEHY, a Ha JJHY CTpaHE HaBECTU HM3BOD,
no cnenehem pegocieny: MOYETHO CIIOBO MMEHA ayTopa, Mpe3uMe, Ha3uB
paza, u3BOp M rOAMHA U3/1amka, Opoj CTpaHe.

Ha mpumep:

b. bnaroeB, [Ilpobnem nocrnooasauxkux npeOCMAGHUKA U3
coyujarucmuuxux zemanva 'y Melhynapoonoj opeanusayuju paoa, Pesuja 3a
MmehynapoaHo npaso, 0p. 1/1959, ctp. 25.

VYKOJIMKO c€ UCTH ayTOp LUTHPa OAMAax MOTOM, YMECTO MOHaBJbamha UMEHA
ayTopa, pajia U U3Bopa, CTaBUTH ibid.

VYKOJIMKO c€ jeHO AeJI0 UCTOr ayTopa IUTUpa ca pasMakoM (y melhyBpemeny
j€ IMTUpaH HEeKU APYTHU ayTop), HUTUPAHEe U3BPIIUTH Ha ciefehn HauuH:

b. brnaroes, op. cit, cTp. 28.

Kana ce y jeqHoM paay HUTHpa BUILE /IEj1a UCTOT ayTOPa, CBAKH Iy T HABOIUTH
MYH Ha3WB JieJia (OCHM aKo je Y MUTarby Y3aCTOIHO LUTHPAE).

Beoma je BayKHO J1a ce IMTATU M TIO3MBU HA JIUTAPATYPy Y TEKCTy W JIMCTa
Ooubnuorpad)cKuxX jeIMHHULA Ha Kpajy TEKCTa y MOTIYHOCTH cllaxy. CBaku
OUTAaT M3 TEKCTa W TO3UB Ha JMTEpaTypy Mopa nda ce Halje Ha JIMCTH
OoubnuorpadcKux jeAWHHWLA, OAHOCHO cBaka Oubnuorpadcka jenuHHULA
HaBeJeHa y IUTEepaTypu Mopa 1a ce Hahe y Tekcty. [lo3uBu Ha uTeparypy u
Ooubnuorpadcke jeAMHULIE HABOJIE CE Y OPUTHHAIHOM TCMY, 0€3 TpeBohema.
CrpaHa UMeHa UCaTH U3BOPHO.

VYKOJIMKO Cce y TEKCTy Hajla3e CIMKe Win Tabesie (MOXKeJbHO je KOPUCTHTH UX
PECTPUKTHUBHO), HA OroBapajyheM MecTy y TEKCTy YIyTHTH Ha HUX, HIIP.
Tabena 4. HacnoBe natn m3Han cinuka tadena. Civke MOpajy rapaHTOBaTH
KBaJMUTETaH OTHCAK y BEJIMYUHHM y KOjOj Cy mpeiaBuleHe y TEKCTY, Tj.
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notpebHo je na Oyny y pesonyunju ox 300dpi. Cinuke u rpadKOHA MOpajy
ourtu jenuHCTBeHU 00jekTH (0e3 enemenara Drawing-a).

Jluteparypa

[Tume ce HakoH TekcTa, Kao moceOHa cekuuja. HaBectun cBe uuTupane

oubnuorpadcke jequHune, a30y4HuM peaoM (abeleaHnuM, aKko je y MUTamby

pall Ha CHIIECKOM, ()PAHILyCKOM HJIM HEMAuKOM je3UKY), IpeMa MPEe3UMEHY
npBor ayropa. bubianorpadcka jequania Tpeda na caapiku:

° 3a KIbUIe: IIPE3MME U IPBO CIOBO MMEHA ayTopa, TOJUHY H3ama Y
3arpajau, HacJloOB KibHre (Kyp3UBOM), MECTO W3/1aiba, HA3UB M3aBaya;

° 32 MONIABJbA Y KH-U3M: IIPE3UME U MPBO CIOBO UMEHA ayTOpa, TOJMHA
W37ama y 3arpajiu, HacJoB IONIaBJbka, Y: MPBO CJIOBO UMEHA (YPEIHHKA),
npe3uMe (ypenHuka), ckpaheHa o3Haka ypeaHuiuTBa (y 3arpaan),
HAcJIOB KibHUre (Kyp3uBOM), MECTO M3/latba, Ha3UB H31aBada, Opoj pBe U
MOCTIeIb-E¢ CTPaHE MOIVIaBIba.

° 32 yjaHKe y 4YacomuCHMAa: Npe3uMe M NPBO CIIOBO MMEHA ayTopa,
TOlMHA U3ama y 3arpajy, Ha3uB WIAHKA, HA3MB Yacomnuca (Kyp3uBOM),
Opoj u Opoj mpBe U MOCIEABE CTPAHE YIAHKA.

° 32 JOKYMeHTA Ipey3eTa ca HHTepHeTa: ropex web cTpane ynucaru
JaTyM MPHUCTYIa Ha MHTEPHET CTPaHUIIaMa ca KOjUuX Cy Ipey3eTa.

° 32 3aKOHe: TIOPE] Ha3MBa 3aKOHA HAMUCATH M Y KOM je CIy)XKOCHOM
acuity 00jaBJbeH.

° 3a caolmTema €a HAYYHUX CKYNOBAa: Npe3UMe U INPBO CIOBO
MMEHa ayTopa, TOWAHA y 3arpajy, HAcllOB paja, Ha3uB KOH(epeHLHje
(Kyp3uBOM), OpOj CTpaHe Y KEbU3H aricTpakara y 3arpajiu, MecTo u3Jiama,
Ha3UB M31aBaya.

° 32 yjaHKe U3 HOBHHA: IPE3UME U PBO CIOBO MMEHA ayTopa, TOANHA U
JaH y 3arpaiu, HacJoOB TEKCTa, HA3UB HOBUHA U Opoj ctpane. [loxkesbHO
j€ IITO Mamke KOPUCTUTH OBE U3BOPE.

IIpnaosu Ha kpajy paga

O0aBe3HO Ha Kpajy pyKoIuca NPUIOKUTH: HACTIOB Pajia, aliCTPakT (pe3ume)
Y KJbYYHE PEUH Ha CHIVIECKOM je3HUKY (M3y3€B paioBa Ha PyCKOM, (PpaHIlyCKOM
1 HEMAauKoOM je3HKy). AIICTPakT Ha EHIVIECKOM je3HKYy (pe3ume) 3a paloBe
o0jaBJbeHE Ha CPIICKOM NOXKEJBHO je aa Oyne HewmTo ayxu (ox 2. 000 mo 3.
500 xapaxtepa). Kyna ce kyp3uBom, 6e3 npopena.

CBM 4JIaHIM C€ AaHOHMMHO pPELEH3UPajy O CTpaHE [Ba KOMIICTEHTHA
CTpyuHbaKa, Ha OCHOBY 4era Pepakiinja TOHOCH OMJTYKY O IITaMIIamby.
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Penakumja mMonu ayrope Aa BoIe pauyHa O NpaBUMa Ha HHTEJICKTYyaJIHY
CBOjUHY TPWJIMKOM H3HOILICHa HaBOJA, PE3y/iTaTa HCTPaKWBamba, Kao U
rpaUuKUX [IPHUKa3a U3 TEKCTOBA.

Cwmarpahe ce miargjapusmMoM MPOMEHA HEKOJIMKO PEUCHHLA U3 PEUCHUIIE
OPUTMHAITHOT ayTopa, Kao M MPOMEHa pEeAocieda pedd y HHUXOBUM
pedeHnIama, 1oJ| yCJIOBOM Jia Ce Taj ayTop HE LIUTHUPA.

PanoBu He cMejy Outn Beh o0jaB/beHH, HUTH NpeaTH 3a 00jaB/bUBaME
HA HEKOM JIPYT'OM MecTy.

HAIIOMEHE:

Yacomuc o00jaBibyje HaydyHE M CTpPyYHE paJoOBE KOjU Cy IO3UTHUBHO
peLeH3UpPaHH OJl CTPAaHE J1Ba PEIICH3CHTA.

AyTOp y TOKYy roavHe Moxe 00jaBHTH IBa paaa, yKibydyjyhu npukase u
OCBpTeE.

Pykonucu koju HUCY NPUNPEMIbEHH y CKIIaAy ca YIYTCTBOM HE YKIbYUY]y
CE Yy PELICH3EHTCKH MTOCTYTIaK.

Pykonuc koju Tpeba mopaauTH peakiuja mpociehyje ayropuma y3 TEKCT
AQHOHMMHE peLCH3H]e.

Penakumja aytope OmaroBpeMeHo oOaBeliTaBa O NpUjeMy pajia M HUCXOLY
PELIEH3EHTCKOT MOCTYTIKA.

[To3uTuBHE/HEraTUBHE PELICH3M]jE CE HE JOCTABIbajy ayTOPHMA.
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