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U BbEI'OBA YI'PAJIBA Y 3AKOHOJABCTBO CPEHJE

Ancmpaxm: [punyun 3abpane oeuujee paoa, y nompebu saumume
Hajoomux unmepeca demema, npedsulen je y MHo2um mehyHapoorHum,
e8poncKuUM U HayuoHainum nponucuma. Oede cy amanusupanu
Hajpenesanmuuju nponucu. Anu, 08aj NPUHYUn Hema ancorymuu
Kapaxmep, eéeh xapaxmepuwe ea peaamusrocm. To je 3602 moea,
Jjep pao deye moodice Oumu UCMoOBpPEMeHO U NOAHCE/LAH U HENOXHCEbAH.
Pao je noowceman jep passuja koo Oemema no3umusHe cmagose y
8e3uU He20802 MeCma u ynoze y Opyuimey, a Henoxice/oan — jep
Modice wKooumu, 3002 Hesperocmu oememad, He2080M YKYNHOM
NCUXOPUIUYKOM PA36OJY U OMemamu 2a y wKonosary. 3602 moza
wmo je pao deye HenodcebaH, yCMaH08/bEH je NPUHYUN 3a0pane paoa
Oeye, a ysadicasajyhu yurberuyy o0a je pao deye u nodce/ban NPUHYUN
3abpare deuujee paoda je yCio6/6eH U YuurbeH pelamusHum. Y osom
Paody cy AHAIUUPAHU NPAGHU CIMAHOAPOU CAOPIAHCAHUY MEHYHAPOOHUM,
€8PONCKUM, U HAYUOHATIHUM NPONUCUMA KOJU NPUKA3Y]Y NPUHYUN
3abpane Ooeuujee paoa y mwe2080j pelamusHoCmu U npeonaxcena cy
00206apajyha npasua pewiaroa y CMUCIy XapMoHusayuje Hauiez npasa
ca mehynapoOHum, eBPONCKUM U YROPeOHUM NPABOM.

Kuwyune peuu: /leya, omnaouna, pao oeye, naxu pao 3a oeyy, mehyna-
POOHU U eBPONCKU aKmiL 0 pady oeye, 3aumuma oeye Ha paoy.
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1. YBoaHe HanmoMeHe

OBaj pax je 3acHOBaH Ha MehyHapogHMM cTaHmapauMa pana
(KonBenmmja MOP-a Op. 138 o MUHHMaTHHM TOIWHAMAa CTApOCTH 3a
3acCHUBamE pajgHor ondoHoca,! Konseniuja 6p.182 o Hajropum odmunmnmMa
Jedujer pana’), Kao u cranjapauma caapkanum y Jupekrusu EY 94/33 o
3aIITUTH MIIQIMX HA pay’ ¥ CaApiKH IO pe3ysiTara HCTpakuBarmba ayTopa Ha
npojekty MATI-16 ,,Mepeme, 1u3ame CBECTH U TIOJIMTUKA YKIbYyYMBamba Kako
Ou ce yop3aie pagme MPOTHB JCUHjeT paja M IPHHYIHOT paja“, pal)eHor moxa
okpuibeM Melyynaponue opranuzanuje paga (MOP-a), XKenesa, 2021. bazupa
Ha Tperieny W aHajdu3u MehyHapoZHMX CTaHIApAa, Y CBETIY HaBEACHHUX
noxymenara MOP-a u EY, peneBanTHUX 3a paja U 3alITUTYy Ha pajy JeLe
U MJIAJKNX, ca oAroBapajyhum oOpasnokemeM norpede n HaYMHa HHXOBE
yrpalime y 3akoHonaBctBo Cpouje. HapaBHO MMaiy cMO y BULY M pelieBaHTHE
nporuce P. CpOuje kKoju ce MOTy JJOBECTH Y Be3y ca 3aIlITUTOM JICIE U MITaIuX
Ha pany, Kao ¥ IIPOIKCE HEKUX 3eMaJjba U3 Haller peruoHa u uaanuna EY.

PenaruBHOCT NpuHUKIa 3a0paHe 1euujer pajga Mocaeuna je YNbCHULE
Ja je paj Jele HCTOBPEMEHO U KOPUCTaH (0CaMOCTaJbUBakhe U BACIUTAE
JeTeTa Kao KOPUCHOT WiaHa APYIITBA) U IITETaH 1o JeTe (300T He3penocTn
JeTeTa, MOXKe Jia YTPO3H HEeroB NMCUXO(PHU3UUKH Pa3Boj, jep paa U yCIOBU
paza noxpasyMeBajy pU3MKe pa3iMuUTe BPCTE, Ay MOXKE Ja yrpoxkasa U
ITKOJIOBaEk-€, Ka0 €JIeMEHTAPHO JBYACKO, JIeUrje, TpaBo). 300r MTEeTHOCTH
YCTaHOBJBEH j€ TIPUHIIKI 3a0paHe JIeuujer paja, a 300r KOPUCTH JCUHjU paj
je 103BOJbeH (penaTUBHOCT MpUHLKIIA 3a0paHe Aeunjer paja).

Anu, ¥ Ta peNaTHUBHOCT je ,,pellaTUBHA™ Tj. YCIIOBJbEHA, Ka0 OU Ha
ONTHMAJTHU HAYMH U3Pa3uiia CyKoO IITETHOT U MO3UTHBHOT JICjCTBA JICUHjer
pama.V Besw ca HaBeACHOM YyCJIOBJbeHOIThy, MpBO, MOpPajy ce ,,TUTaTH
pOIUTEIbH, jep OHM Cy TI0 MPUPOIU CTBAPH HAjOATOBOPHHJH 32 TOOPOOUT
CBOT JIeTeTa (J1ajy carjacHOCT 3a paj) M CXOIHO TOME MMajy MpOIHCUMa
npeaBuleHo pOAUTEIHCKO MPAaBO M 00aBe3y J1a ce cTapajy o AeTeTy. Mehytum
TO HUje YBEK J0BOJbHO. bpura o nemnu je u Opura npkase. ,,3alITUTa Jele
0J] OITACHOCTH, WJTU MOTEHIHjaTHEe OMACHOCTH, CMaTpa ce JJOBOJHHO jaKUM
Pa3JIoroMm Ja olpas/a 3aMHTEPECOBAHOCT IPKaBE U HEHY UHTEPBCHLUU]Y Y

1 3akon o parudpukanuju Koneeniuje Melhynapoane opranuszamnuje paga 6p.138 o
MUHUMAJIHUM TOJMHAMa CTapOCTH 3a 3aCHMBame pajxHor onHoca, ,,Ciumct COPJ —
Mehynapoauu yropopu* 6p.14/82.

2 3akoH o notBphuBamy Konsenuuje MOP 6poj 182 o Hajropum o0nHIIMMa JeUHjer paaa u
IIpenopyke MOP 6poj 190 o 3abpanu u XUTHO]j aKLIMjH 33 YKUJIAKke HAJTOPHX 00JIMKA JAeuujer
pana, ,,Ci.uct CPJ — Mehynaponuu yrosopu*, 6p.2/03.

3 Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work,
Official Journal (OJ L 216, 20.8.1994,p.21).
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oOmactu neunjer pana. JpxaBa THMe HE OMETa BPILIEHE POJUTEIHCKOT ITpaBa,
Beh caMo McKka3yje BakaH aclekT cBoje cornjante Gpyuaknuje’.* OcraBipame
neteta 0e3 oaroeapajyher Haazopa cMatpa ce, y BehnHu 3eMalba, Y4MHOM
3aHeMapuBamba JeTeTa U TO BaXKH HE CaMo 3a poruTesbe Beh 1 3a cBa nia Koja
CYy ,, CXOJHO TIPOITMCHMA OATOBOPHA 3a Opury o aerety™.’ Y mel)ynapomHom,
€BPOIICKOM M YTIOPEHOM IIPaBy, PEJIATUBHOCT IPUHIIMIIA 3a0paHe Jeunjer
pama, moceOHO je Be3aHa 3a 3aXTEB JIa pala, HU y KOM CIy4ajy, HE MOXE
HITETUTH TIoxal)amy mkose nerera.’

Y emucny peuenoz, mozyhe je 0oecpaoumu (usmenumu u oonynumu)
Hawe nponuce, ca GOKycoM Ha 3aKOH O paay, KOjH HEMOCPEIHO WU
MOCPEIHO TAHTUPAjy MUTAE Pajia Iele U MIIauX, UlU CAYUHUMU NOCedan
3akon noceehen deuujem pady. Hanme, Kao U CBaku HOBH 3aKOH , TAKO U
eBEHTYAJTHHU 3aKOH O JICYHjeM paay UMao O CBOjy JPIITBEHY, COIHjaTHO-
MOJTUTUYKY, EKOHOMCKY ¥ TIPaBHY OIMPaBAaHOCT — 300T IPHUCYCTBA MHOTHX
3Ha4YajHUX Mel)yHapogHUX M eBPOINCKUX paJHONMpPABHUX CTaHJApIa y Be3u
ca pajaoM Jele, KOjuM cTaHaapauMa ce Hajoosbe Moxe u3ahu y cycper
JOHOIICHeM OiroBapajyher 3aKoHa Kao HajBa)KHHjET HALIMOHATTHOT TPaBHOT
uHCTpyMeHTa. Tako Ou ApyIITBO UCKAa3aJio U CTEINECH OpUre Koju Besyje 3a
Mpo0JIeM HEMOMYIITEHOT EUHjeT paaa WiId 3J0ymnoTpede aedujer pasna.
OmHoCcHO, Ha Taj HAUWH OM ce IeUrju paj Koju, de facto, moctoju 'y Cpouju
YUYAHHO TIPEH3HO M jaCHO BU/JBPMBUM, IITO IIPEJCTaBIba HEONMXOIHY
MPETIOCTAaBKY 3a YCIEIHH]y 00pOy y HUJbY 3aIITHTE ACLE O] HEOIMY LITEHOT
pana u 3noynorpede BUXOBOT paja (oTBopuia 6u ce moryhHoct npahema
¥ KOHTpOJIE MMPUMEHE MPaBHUX MpaBUiia y Be3U ca JACUUJUM pajioM, UHje
HETIOMITOBAIE Yy KPajib0j KOHCEKBEHIIH MOXKE BOIAWUTH M OAroBapajyhem
CaHKIIMOHHWCAIY OHUX KOjH CE€ THX MpaBHIIa He MPHUAPKaBajy). Mnak, cTBap
je ompenesbeha HaIIIS)KHIX OpraHa KOju YTBphyjy U CIpoBO/ie 3aKOHO/IABHY
NOJHUTHKY, A2 1 he ce BpIIMTH U3MEHA U JOMyHa rnoctojehux mpomnuca y
BE3U Ca JICYMjUM PaJIOM WIIH JOHOCHUTHU MOCEOHHU 3aKOH Ca TOM TEMaTHKOM,
ajiv, y CBAaKOM CIIy4ajy, OBaKO MJIM OHAKO, MUTamke JeUnjer paja CBaKako
Tpeba MmpaBHO ypeauTu u 00e30eIUTH MPaBHY IIATGOPMY 3a IPEay3UMAFHE
onroBapajyhux Mepa y cMuCITy cy30Hjama HeIOMyIITEHOT paja aetie (Tako he
Ce apTHUKYJIHUCATH U (OPMATH30BATH JIYKHOCT JP’KaBe, CXOAHO HABEACHUM
Mel)yHapOIHUM ¥ €BPOIICKMM MPaBHUM JIOKYMEHTHMA, Ja IITUTH Jely Ha
pany y BUXOBOM Haj00OJbEM MHTEpECY M MHTEpecy APYILITBA y ICIHHH,

4 Alan B. Morison, General Editor, Fundamentals of American Law, Oxford University
Press, 2013, p.403.

5 HUcro, cTp.405.

6 Roger Blanpain, European Labour Law, Kluwer Law International, The Hague, 2000,
p.284.



Ilpedpae Josanosuh, Penamusnocm npunyuna sabpate deuujee pada u
ere06a yepaomwa y 3axonooascmeo Cpouje, cmp. 5-44, XXVI (1/2022)

00e30enTH MexaHU3MHU 3a CIipoBol)erse ofroBapajyhux akiuja, nepuHucaTu
KOHKpPETHA ITpaBa, 00aBe3e U OJITOBOPHOCTH CBUX YHHMIIAIA HHBOJIBUPAHHUX
y o0JacT feuujer paja, OMOrynuTH MPEIU3HO MPUKYTIJbakhe U CTATUCTHYUKY
o0paay pelieBeaHTHUX TojaTaka (IITo, Takohe, Hama HenmocTaje).” Y myxy
PEYCHOT, MECIIUMO JIa HAPOUYHTY MaXKiby IIPH IPABHOM PETYIIHCARY UTAba Y
chepu neunjer pajia, 3aciyxKyjy nuTama Koja ¢y BezaHa 3a: (1) mojam jereTa;
(2) cmydajeBe (M3y3eTKe) y KOjUMa Jieria MOTY Ja pajae (BaH THX CIIydajeBa
YCTAHOBUTH TIPABHUJIO O 3a0paHu pama jere); (3) ycioBe Mo KojuMma aema
MOTY J1a pajic; U (4) KOHTPOJIY U Ka3HEHY PEryJiaTHBY MIOBOJIOM HEMOIITOBAA
IpaBUJIa Y BE3U Ca MPETXOJAHUM MMUTAbUMAa.

2. lojam neTeTa U NoTpeda HeroBOr NPaBHOT JeGUHNCAEA

OBaj mojaM je MoTpeOHO IMpPaBHO OIpeauTH, Kako Ou ce TadyHO
3HAJIO Ha KOja JIMIA Ce OJJHOCE MpaBuia O JAeYujeM pany (IOMYyIITEHOM U
HEJOMYIITEHOM JieurjeM pany). ONIITH KOHIENTYaTHU OKBHpP Y BE3U ca
M0jMOM JIeTeTa CaJpiKaH je, Ipe cBera, y MejyHapoaqHuM TOKyMEeHTHMa
(moxymentuma YH u MOP). HajBaxxHuju enemMeHaT y TOM OKBHpY, ToMohy
Kojer ce oxpehyje mojam gerera, jecy rommHe XKUBOTa (CTapocHa 100).
MehyTum, Ty UMa pa3auuuTUX npuctyna.Tpeda BoAUTH padyyHa 0 TOME Aa
CBaKH JIOKYMEHT, CXOJTHO CBOjOj CBPCH U CBOM IIUJbY A€(DUHUCAHOM Y HCTOM
TIOKyMEHTY, ofipehyje Taj exemMenar. Pa3muauTu TOKyMeTH HMa]y pa3IinIuTe
I1JbeBe(CBPXE), T€ M PA3JIMYUTO TIOJMOBHO JIeUHUCAHE JETEeTa 10 FheTOBOM
y3pacTy (3aTo je TeLIKo, Ha Taj HA4MH, YCTAHOBUTH YHUBEP3aJlHU I10jaM
Jetera). Y by 3alITHTE OCHOBHUX JBYICKHUX (ICUMjUX) ITpaBa 1ojam JeTeTa
ce IMPOTEeXKE Ha y3pacT JI0 18 rouHa (10 MyHOJIeTCTBa—3a KOje Ce, yIIIaBHOM—H
y Mel)yHapoIlHUM 1 HallMOHAJTHUM IIPOITHCHMA, Be3yje MOryhHOCT CTHIama
rpahaHCKHUX ¥ MIOJUTHIKHUX ITpaBa Koja Mmopa3syMeBajy oaroapajyhu HuBo
OMOJIOIIKE, Ak M COIH]jaTHO-TTOIMNTHYKE,,3PEIIOCTH TUYHOCTH). Tako, 3a
cepxe Konsennuje YH o nmpaBuma netera (1989.) ,,nere je sbyncko ouhe koje
HHje HaBPILUIJIO OCAMaHAECT FOAMHA )KUBOTA, aKO CE Ha OCHOBY 3aKOHA KOjH e
OJIHOCH Ha JIeTe, ITyHOJIETCTBO He cThye paHuje” (ui.1.).* V Hamewm npaBy, uMa
U TIPOIIKCA Y KOjUMa ce CTapoCHa I'PaHMIIA Y BE3U M0jMa JIeTeTa MPOTEKe U Ha

7 Tlpenopyka 6p.190 0 3a0paHu U XUTHOj aKIMj1 33 YKHIAkE HAJTOPUX OOJIHKA JCUHjer paja,
,,Ci. muct CPJ - Mehynapoauu yrosopu™,0p.2/03,y un.5.(1),(2)npensuha na je,,norpedHO
CaKyIUTH ¥ PEIOBHO @KyPUPATH JeTajbHe HH(YOPMALIUje U CTATUCTHYKE ITOJATKE O IPUPOIN
U CTENEHy Jeddjer paja Kako OM MOCITYXKHWJIH Kao OCHOB 3a oApchiBame NPHOPUTETA
3a HALUMOHAIHY aKUHjy 3a YKHIame Jaeudjer paja....CrarucTHuku mojaund Ttpeba na
o0yxBare MoaTKe pallwiambeHe IpemMa MoJy,CTapOCHO] MPYIIH,3aHUMAkbY,[PaHd [IPUBPEIHE
JIEIaTHOCTH,CTATyCy TP 3all0LLbaBaby,IKOJICKO] CIPEMH 1 reorpad)ckoj JoKarmju.

8 Kousennuja o nmpaBuma aereta, “Ci. muct COPJ - Mehynapoauu yrosopu,6p.15/1990.
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BpEMeE MyHOJICTCTBA, CXOHO CBPCH U I[MJbeBUMA THX Mpornuca.” MehyTum,
y cdepu 3anonsbaBama | pajia, y Kojoj ce 0CTBapyjy, Ipe cBera, CoIHjaHo-
EKOHOMCKa MpaBa (MpaBo Ha paj ¥ Apyra MpaBa Be3aHa 3a YCJIOBE paJia U
JOCTOjaHCTBEHHM paj), MOCTOje IPYTd HOPMATUBH, jep u auna muabha ox 18
roauHa (MaJoNEeTHUIN) UMajy OAToBapajyhy >KHBOTHY U paJiHy CIIOCOOHOCT,
Kao W MpaBo Ha paj u NOoTpedy Jia pajie U OCTBapyjy HOBYAHY HAKHAJy 3a
pam u apyra mpaBa y o6e30ehuBamy CONCTBEHE COIH]jaTHO-EKOHOMCKE
curypraocTtd. 06e30ehuBame COMCTBEHE COIHjaTHO-CKOHOMCKE CHTYPHOCTH,
10 OCHOBY JINYHOT PaJia, je Kpajibu II1Jb CBAKOT MOAM3akbha, Tj. BACMUTAkA U
o0pa3oBama JeTeTa, T je CACBUM JIETUTUMHO OMOTYhHTH paj U JelH UCTIO
18 ronuHa (mpe MyHONETCTBA) ¥ OCTBAPUBAHE COLIMjaTHO-EKOHOMCKHX ITpaBa
nio ToM ocHoBy. 1 y [IpeamOynu Konsennuje YH o npaBumanerera (cras 7.),
pasnosu goHomema KonBeHnujece Be3yjy u 3a moTpedy na 3a jaemy Tpeda
oMmoryhutu Bol)eme 3ajeTHIYKE APYIITBEHE (TPUTIAPTUTHE OPUTE) O FIBUXOBO]
3alITUTH OJ] HEJOMYIITEHOT pajia 1 3J0ynoTpede hUXOBOT pajia, Te 1a Oyay
y MIOTIIYHOCTH IpUIIpeMeJbeHa J1a )KUBE CaMOCTAJIHO y APYIITBY U 1a Oyay
BacMUTaHa y 1yXy ujaeana npoknamoBanux y [loBessn Vjennmennx nanuja, a
oceOHO y IyXy MHpa, JIOCTOjaHCTBA, TOJepaHIIKje CJI000/e, PABHOIIPABHOCTH
U COJINJIAPHOCTH.

YwumeHAIIA je Ja MUJTHOHH MaJIOJIETHE JICTe Y CBETY paje Oarr 300t Tora
ITO HeMajy 00e30el)eHy colmjaIHO-eKOHOMCKY CUTYPHOCT (CHPOMAIIITBO),
YeCTO Ha HEAOMYILITEeH HaYMH, Y3 TpyOy eKkcrioaranujy u 6e3 BaJbaHe 3allTUTE
Ha paxay. 3aTo u 'y camoj Kousernnuju YH o npaBuma nerera (wi.32.) ropopu
ce 0 MpaBy JeTeTa Ha 3alTHUTY OJf EKOHOMCKE eKCILIoaTanuje U paja Ha
MTOCJIOBUMA KOJ MOT'Y OWMTH OTACHH FUTH OMETAaTH 00pa30Barbe JCTETa HITH
MITETUTH BETOBOM 3ApaBJiby. To mpaBo aetera, Beh je OMI0 yTeMeJbeHO H
paspaheno Konsenmnujom MOP-a 6p.138 u3 1973. roguHe, Kao U KaCHUjUM
nokymeHTMa — KonBennujom 0p.182. u3 1999. rogune, te {upextusom EY
94/33. V camoj Konsennuju YH o npaBuma aerera (ui.4l.) 103BoJbEHA je
neporanuja oapenada re Konpeniuje Ouio kojum oxpendama melyHapoaHor
WJTH HAI[OHATHOT [TPaBa, Koje BUIIIE JIOPHHOCE OCTBAPUBAILY IpaBa JISTeTa.
Cge 10 paha moTpely aa ce mponucuma AehUHHIITY T03BoJbeHE hopMe paaa
nura mutahux ox 18 rojuHa, Kako Ou ce Taj paj YYHHUO MPABHO BUIJBUBUM
u omoryhuia mrxoBa IpaBHa KOHTpoIA, paheme, cTaTUcTHYKa 00paia u
ycMepaBame y HajooJbeM HHTepecy aeteTa. JJakie, npagnu okeup pezynucara

9 Ha npumep, npema wr. 155.ct.1 u 2. I[Nopoguunor 3akona (,,Ci. macauk P. Cpb6uje”,
0p.18/2005, 72/2011—np.3akouu 6/2015.),,, MyHOJETHO JETE KOje je HECIMOCOOHO 3a paj, a
HeMa JIOBOJBHO CPEJICTaBa 3a M3/pKaBame, MMa MPaBO HA M3JpKaBambe OJ POAMUTE/hA CBE
JIOK TaKBO CTame Tpaje’, Wi, IyHOJETHO JIeT€ KOje C€ PEJOBHO INKOIyje MMa MpaBO Ha
H3pKaBarbe Off POANTEIha CPA3MEPHO HUXOBUM MOryhHOCTHMA, a HajKacHHjE 10 HaBpIICHEe
26. roguHe KUBOTA.”



Ilpedpae Josanosuh, Penamusnocm npunyuna sabpate deuujee pada u
ere06a yepaomwa y 3axonooascmeo Cpouje, cmp. 5-44, XXVI (1/2022)

paoa oeue mpeodano ou oa dyoe oaszupan na cieoehum zaxmeeuma: (1)
oopelusarve nojma demema Kpo3 200une Cmapocmu, y nompeou 3auimune
RBUX0602 ,,pArbUE02* nCUXOPU3UUKO2 UHmMeZPUMEna U I UX0602 NPAGA HA
obpaszosarve (bapem obaeseznoz); (2) ymephusare cnyuajeea u ycioea paoa
U 3auimume Ha pady mux TUYAH Uy mum cayyajegumas (3) nponucuearse
00zosapajyhux mepa Konmpone u 3auimume npedguljeHux npasuiay 6e3u
ca padom mux auya (yKwyuyjyhu u cankuyuje).

Kao mro je mo3naro, mocroje pa3inunte MOryiHOCTH BpLICHa paja 1
3apaljuBama 1o ToM ocHOBY. be3 003upa Ha BpcTy pajia, CBaKH paji moApa3yMeBa
onpeheHu HaMop U TPOIICHE MCUX0-(PU3NYKHX MOTSHITMjaia OHOTa KO pajiu.
3aTo je Ba)KHO I10]] KOjUM YCJIOBHMA C€ pajy U Jia JIU Cy TH YCJIOBU Oe30e1HH
3a 37IpaBJbe pagHUKa, Tj. lETOB NMICUX0-(QU3nIKku HHTETpUTeT. JlomajMo Tome
U YUHBCHUIY [a j€ paJiHU OHOC Kao 4ecTa U crenuduuHa nmpasHa Gopma
BpLICHA pPajia y3 HOBYaHY HaKHa1y, popmMa Kojy mpatu HaapeheHocT oHora
KO J1aje 0cao U ynpanJsba MOCIOM (IIOCI0AABLA) HAJ OHUM KO MPUMa U BPIIX
nocao (mocnornpumia — 3arnocieHor). OBa HagpeheHoCT UMa 1 CBOjy TPaBHY
JMMEH3H]Y — Tj. YCIIOBE pajia, paJiHe 3a]]aTKe, PeJl U TUCIUTLTUHY, OITOBOPHOCT
3aIl0CIICHOT, HajHeTmocpenHuje (HajKOHKpeTHHje) ypelyje mocmomanarlg
(HopMaTHBHA M JUCLMIIMHCKA BJIACT MOCiIoAaBLa). Te yciose, 3ajaTke U
pen Tpeba 1a pazyme, IPUXBaTH U Ja CE 10 BbUMa BJaJa CBaKU 3all0CICHU
KOJI IOCJIOZIaBLIA, T€ M OHAj KOjH je MalioneTaH. MelyTum, ManoineTHUIU 300T
CBOj€ MCUXO-(PU3NYKE ,,HE3PEIIOCTH, HCUCKYCTBA U HE3HAaha, YSCTO HUCY
y MOTYRHOCTH J]a Ha IPaBH HAUMH CBE T€ YCJIOBE pa3syMejy U IpuxBaTte, aa
IPEIO3HAjy PU3UKE KOjU IpaTe T YCJIOBE, BUXOBY IITETHOCT U ONACHOCT,
IITO 3aXTeBa Jla CBAKO JPYIITBO BOAU MOCEOHY OpUTY O TOj KaTerophju
3aroCIeHUX WU KOjU pajie Ha IPYTd Ha4YuH 3a padyH nocioaasua. Ta Opura
ce He MOXe MPEenyCTUTH camMo nocioaasuuma. [locaomaBuu nMajy cBojy
CacBMM JISTUTHUMHY ITpUMapHy Opury na y mro Behoj mepu orutofe (yBehajy)
KaIuTaj ¥ CPEACTBa KOja Cy YIOXKIIIN Y POIIeC pajia, Te MOry puderaBatu
1 TOME Ja W30E€THY CBaKH TPOIIAK KOjH MOXe TO yBehame 1a yMamu. bpura
0 JIelH je, MPEeBAaCXOAHO, ONIITEAPYIITBEHA Opura, jep pagu ce ONIITEeM
JOPYIITBEHOM MHTEPECY J1a Ce Jielia 0Coco0e 3a CaMOCTaIHU Paj M XKUBOT IO
OCHOBY pajia (omiiTa mpeTnocTaBKa ONCTaHKa CBAaKOr APyLITBa),'’ a npkaBa
je ,,3ayKeHa Jia BOJIU padyHa™ O OIMIITUM JPYIITBEHUM HHTEPECHMa U O

10 TIpema 3akoHYy 0 OCHOBHOM 00pa3oBamy U BacnuTamy (,,Ci.rmacauk PC*, 6p. 55/2013,
101/2017, 27/2018- nap.3akon, 10/2019, un.2.), ,,0CHOBHO 00pa3oBame U BACIUTAKE je
JIEJIATHOCT OJI HEMOCPEIHOI JPYLITBEHOI MHETEpca M OCTBAapyje ce Kao jaBHA CIyx0Oa“.
Tonasehu on Tora oBo o0pa3oBame je W IpaBo U JayxHOCT. CBaKo JMIe WMa IPaBO Ha
0eCIUIaTHO U KBAJIMTEHO OCHOBHO 00Pa30Bake U BACMHUTAKE Y jaBHOj 1Ko (4wi1.4. cT.1.). Ca
Jpyre cTpaHe, OCHOBHO 00pa30Barbe U BaCluTame je 00aBe3Ho (wi.5. ct.1.), ynme ce mTute
OIIITEAPYILITBEHH HHTEPECH.
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BUXOBOj 3aIITUTH. JeaH o7 HajBaKHUJUX HHCTPyMEHATa ,,IeTIOBamka‘ IprKaBe
y IOTpedHn 3aIITHTE APYIITBEHUX MHTEPECA jeCTe 3aKOHOaBHA JIETaTHOCT.
VYV Ttom cmucity, ctpane yroBopHuiie Konsennuje YH o mpaBuma nereta
(ITpeamOyna cT.9.), 0b6aBe3yjy ce na neTeTy 06e30eae moceOHy 3allTUTY |
Opury, ykJsyuyjyhu u onroBapajyhy npaBny 3amThry ,,ca 003HpOM Ha HETOBY
(U3NYKYy U MEHTAJTHY HE3peJIocT .

YV Be3u ca pedeHnM, Ha MeljyHapOTHOM IIJIaHY, O IIOCEOHOT 3HaYaja Cy
Konsennuja MOP-a 6p.138 o MUHUMaITHUM TOAMHAMA )KUBOTA 32 3aCHUBATHE
paxsor onHOca u3 1973. ronune n Konsenmuja 6p.182 o HajropuM obaumma
neaujer paga u3 1999. rogune, kao u Jupexrusa EY 6p.94/33 o 3amrutn
MIIauX JbyaH Ha panxy. OBU MehyHapomHH M3BOpH Cy Ha3a00MJIa3HH Y
CB0jOj KOMILIEMEHTApPHOCTH IpU pa3Marpamy MPaBHUX NMUTalka y BE3U
npuHIKna 3adpane u Moryhnoctu aeuujer pajga.’’ Opme noasnagumo ciezaehe.
V Ilpeam6Oynmu Konsenruje Op.138, cras 4. je peueno ma ta KornBenmuja
MpeACcTaBJba OIIITH JOKYMEHT KOju O Tpedalio /1a 3aMEeHU JI0TaJlalllbe
KOjU ce IPUMEbY]y Ha orpaHuyeHe (MojelnHe) MPUBPEIHE CEKTOpeE,Y camoj
Konsenuwmju 6p.138 (uin.1.) paznukyjy ce aBa nojma : ,,JIeTe : U ,,oMuaauHa’ 3a
nojam,,iereta’ Be3yje ce oHa cBpxa KonBeHIuje koja ce orenay ,,epeK THBHOM
VKHUIay paja aere’, a3a mojaM ,,0MIaInHa’ Be3yje ce 3aXTeB 3a ,,[IPOTPECHBHO
noMepame MUHIUMATHUX TOIMHA CTAPOCTH 33 3aCHUBAHE PaJIHOT OjTHOCA™,?
,KaKko OM ce MOCTHUTIIO TIOTIYHO yKHaame paaa nere. Ha ciruan HaunH
onpehen je unib koMme 3eMibe uianuie MOP-a koje cy paruduxosae
Konsenuujy 6p.132, un.1., Tpeda 1a Texe y CBOjUM HAITHOHATHUM MOJUTHKAMA
Y 3aKOHOJIABCTBHMMA, a TO j€ ,,J1a OCUTYPajy e(DEeKTUBHO YKHUIake pajia JeIe,
T€ J1a ce TIPOrPECUBHO TIOMEPajy MUHUMAJTHE TOJIMHE CTAPOCTH 33 3aCHUBAHE
paJHOT OHOCA MIIM Pajia y CKJIaay ca MOTIYHUM (PU3HYKUM W MEHTATHIM
pasBojem omutanuue. [Ipema Tome, MpBU KOpaK y YKHIAKY paja Jele jecTe
onpehrBambe MUHUMAJIHUX TOAMHA CTAPOCTHU 32 3ACHUBAE PAJIHOT OJTHOCA
unu pana. Jpyrum peunma, Konsennuja 6p.138 mo3BosbaBa pajn Jiele Koja
Cy HaBpIIWIa NpeaBul)eHn MUHUMYM TOAMHA CTapOCTH (IOMYIITEHH paj
nerie). Koneenuuja 138 nuje ynepena npomue ceux oo1uka paoa oeye, éeh
Camo nPOMuUE OHUX KOjU ce 8puie MUMO NPAGUIIA 6€3ANHUX 3d OONYULMEHU

11 Ricardo Hernandez-Pulido and Tania Caron, Protection of children and young persons,
in Fundamental rights at work and international labour standards, International Labour Office,
Geneva, 2003,p.89.

12 IIpe Konsenuuje 6p. 138, 1oHEmICHO je BUILIC KOHBEHIIH]ja KOjiMa CY YTBPl)eHE MUHUMAITHE
TOJMHE CTapOCTH 3a paJ y II0jeAWHMM HHIYCTPUjCKMM M HEHHIYCTPHjCKHM CEKTOpHMa
(Hajpe 3abpamyje ce paj aele ucroy 14 roxrHa Ha oA3eMHUM PaioBUMa, 3aTHM ce Taj Opoj
ronuHa amke Ha 15/16 roguHa 3a pajg y MOMOPCTBY — JIOKa4l Ha OPOJOBMMA, MarallMHCKH
paguuny utn.). [pema wi.2. Konenuuje 138, ,,HUKO HCIIO YTBp)EHNX MUHUMAIHUX TOJMHA
crapocty Hehe ce npuMary y pajHi OZHOC OJTHOCHO Ha paj, 6e3 003upa Ha 3aHUMambe .
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pao.” Jlakie, 1ete je CBAKO JHUIE WCIION MUHUMATHUX TOINHA CTAPOCTH 3a
3aCHUBAaME PAIHOT OTHOCA (3a0paHa paja TakBe JeIe — YKUIame pajaa Jere),
aJii U3HAJ TUX TOJIMHA, HAKOH 3aCHUBAaKa PAJHOT OJJHOCA, TO JIUIIE U3IIA3H
u3 (asze ACTUHCTBA U yJa3u y a3y MIIaocTH (OMIIauHA), Y K0joj je Moryh
pan, noj oxpeheHuM yciioBrMa U 3a Kojy ce Besyje nmorpeda ,,liporpecuBHOT
roMeparma MUHUMAJIHUX FOJIMHA CTAPOCTHU 3a 3aCHUBALE PAJIHOT OHOCA™ U
npensuhama Ipyrux Mepa mocebHe 3amTuTe Ha paxy.* Y ToM cMUCTY U Y
HaIleM TIpaBy, Hajipe, Ycra Cpouje (4n.66.cT.3. ) HOpMHupa 1a ,,aera Miaha
on 15 roguHa He MOTy OWUTH 3amocieHa™, a J1a ce 3aMoCIieHO] ,,OMIIaIUHH
omoryhyje moceOHa 3amTuTa Ha pajay ¥ MOCeOHU YCIIOBH pajia, y CKiIaay ca
3akoHOM" (w1.60. ¢T.5.).15

CrenicTBeno Tome,y 3akoHyo paay (un.84.-88.),1° roBopu ce 0 ,,3aMITHTH
omJtaguHe", Kao 3armocieHuMa maahum ox 18 ronnaa. AKO ce y 3aKoHY 0 paxy
1ojaMm ,,oMJIaIHE" OTHOCH Ha 3amocieHe Miale ox 18 roguna (a To cy numa
on 15 o 18 rogmHa), Ha KOra ce OHJIa MOYKe OAHOCUTH T0jaM ,,ieTe™ ? 3Hauw,
Jielia MOTy OUTH caMO OHA JIUIa Koja cy ucnon 15 roguHa xxuBora. Jlame, u
y [IpaBriIHHKYO MPEBEHTUBHUM MepaMa 3a 0e30e/1aH U 3/[paB paj Majaux,
.2, c1.2.,"” Maaau ce fepUHUIITY Kao Ui Koja Cy CTapoCTH oHajMambel s
ro/inHa, a HajBuIIe 18 TOMMHA, a KOJU CY Yy paIHOM OTHOCY KOJI TTOCIIOIaBIa
WJTH KOjH 110 OMJIO KOM OCHOBY 00aBJhajy pajl KO TMOCIIOIABIIA.

Ca apyre ctpane, KonBenmuja 138 xopucTH jour jejaH elreMeHar
MIPU ONpe/ieJbuBakby MUHUMAJHUX TOAMHA CTApOCTH ((KMBOTHOT J100a) 3a
3aCHUBAKE PAJIHOT OJTHOCA U PaJI, @ TO Cy TOJUHE CTAPOCTH KaJla Ce 3aBpIlaBa
00aBEe3HO IIKOJIOBAE, y CKJIaJly ca HAaIlMOHAJIHUM rpaBoM. LlITa Buiie, mo je
npumapHu enemeHnam, jep HajIpe ce OH MoMue y Wwi.2. cras 3. Konseniyje,
TJIe je PeYEHO 1a MUHUMAaITHE TOIMHE CTapOCTH 3a 3aCHUBAHE PaTHOT OJJHOCA
WJTU pajsia He Tpeba fja Oyay HCIOoA TOIMHA CTapOCTH 3aBpIllaBaka 00aBe3HOT

13 TlojmoBu ,,aete” u ,,omnanunHa“ cpehy ce u Ha apyrum Mectuma y Konsenuuju 6p.138
(amp. BuaM 4. 6. — ,,0Ba KOHBEHIIMja Ce HE MPUMEYje Ha paj IITO Ta 00aBibajy JAena H
OMJIaJIHA y MIKOJIAMa.... ).

14 TIIpema ui. 2. cras.2. Konsennuje 138, cBaka wiannna MOP-a koja je patugukosana oBy
KonBennujy Moxxe, HaKHaJHOM H3jaBOM 00aBECTHTH I'eHepaHor qupekTopa MehyHnapoxHor
Oupoa panga na je oipeqwiIa MHHHUMAJIHE TOJMHE CTApOCTH M3HAJ[ OHHUX KOje Cy paHHje
yTBpheHe, anu He MOXKe IIPeBUACTH Mamby Opoj TOANHA y OHOCY Ha paHuje ogpelhene, jep ou
TO 3HAYMJIO IOTOPIIABAK-E YCJIOBA Pajia Jele ¥ OMJIAMHE IITO je CYIIPOTHO AyXy U HaBSJICHO]
cBpcu Konsennuje 138. Cem Ttora, y wi.3. Konsennuje 138 roBopu ce 0 moceOHOj 3amTuTi
mua mitahux on 18 roxwHa, y Be3W HUXOBOT pajia Ha MOCIOBHMA KOjU MOTY YIPO3HTH
3[paBJbe, CHTYPHOCT HJIM MOpaJl MJIaInX.

15 VYcras Peny6mnuke Cpbuje,,,Cit. miacauk PC“,6p. 98/2006.

16 3akoH o paxy,,,Ci.racauk PC*, p.24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017
-~ omnyka YC, 113/2017 u 95/2018.- ayTeHTHYHO TyMaueme.

17 IlpaBMiHUK O IPEBEHTUBHUM Mepama 3a Oe30eqaH M 31paB pajx MIAJUX,,,CILIJIACHUK
PC*,6p. 102/2016.
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HIKOJIOBaMAY CKJIA/y Ca HAITMOHATHUM IPOITUCHMA U, Y CBAKOM CITy4ajy, HHKAKO
ucmox 15 ronuaa. OBUM ce n3pakaBa GIeKCHONITHOCT HOpME, Tj.MOTYhHOCT
HBEHOT TTpriiarolaBarma HAIIMOHATHIM IIPHIINKaMa y JipykaBama 4iaHuIama.
Cewm Tora, ykasyje ce Ha 3Ha4aj 00aBe3HOr 00pazoBama y MoAu3amy AeTeTa
U BETOBOT 0CNoco0JbaBarma 3a CaMOCTaTHH KHUBOT (Ta Jena Tpeda na uay
y HIKOJy a He Ha 1ocao),' nok ce myTeM opehrBaba MUHUMAIHIX TOAMHA
JKUBOTa (KUBOTHA 1100) yKa3yje Ha YUELCHUITY J1a Cy 0Cc00e mpenBul)eHOT
y3pacta (1o 15 romnnaa) HETOBOJFHO TICUXO(MHU3UIKH 3pene, 6e3 oxpeheHnx
3Hamka U UCKYCTBA JIa PETI03Ha]y PU3KKE KOji HEMHUHOBHO ITpaTe CBaKy BPCTY
pana u fa cesamtute of Tux pusuka.’’ Jlakne, Kousennuja 6p.138 y ucroj
pEUCHHIIN IOMUILE 00a eeMeHTa, Aajyhu UM MojijelHaKy 3Hauaj 3a 3alITUTY
U OuyBame HajOOJbEr MHTEpeca JAeTeTa y chepu pajia v y APYIITBY y HSJIUHU.
Taxolhe, y KonBenunju YH o npaBuma nerera n3 1989.(un.28, ct.1. Tau. e),
WHCUCTHpA Ce Ha MpaBy JeTeTa Ha OCHOBHO (00aBEe3HO) IMIKOIOBAHC U HAJIAXKE
JIpKaBama Ja ,,lIpely3uMajy Mepe 3a IMOJCTUIalkhe PEelIOBHOT mnoxahama
HIKOJIE ¥ CMambeha UCIMCHBamba u3 mKoie.” W y HOBHjUM JTOKyMEHTHMA
EY, uctuye ce mpaBo Jene Ha MPUCTYNAvyHO U KBAJIUTETHO 00pa3oBame,
MOYEB O] MMPEAIIKOICKOT y3pacTta.”’ 3amo je nompeono uy HauUOHAAHUM
nponucuma Koju 2060pe 0 ORUWIMUM YC108UMA 34 3ACHUBAILE PAOHOZ
00HOCa U ceaxoz opyz202 pada (pada 6an paoHoz 00HOCa), NOPeod 200UHA
acueoma (15), npedsudemu u ycnoe Kojuce muue oKonuara ob6aee3noz
WIKONI06atba, WIMO HUje npeyusno oopeljeno y nawiem npagy, HapoOyumo
Kaoa je y numarsy pao éan paonoz oonoca.”’ Jlaxiue, nomro nac Koneniuja

18 Mebhy miaBHMM HMcXOaMMa HaIler KOHIeNTa o0pa3oBama M BaCIUTaMmba,CXOAHO Hi.9.
3akoHa 0 OCHOBaMa cucrtema obOpasoBama u Bacmutama (,,Cirmacauk PC*; 6p. 88/2017,
27/2018.-mp.3axoH, 10/2019, 6/2020), Hama3m ce: OCHOCOOHMTH YYECHHKA Ja OATOBOPHO M
euKacHO ymnpasiba COOOM M CBOjHM aKTHBHOCTHMA; Ja pagu e(pUKacHO ca APyruMa Kao
4laH THMa, Ipyle, OpraHu3anyje 1 3ajeJHule; Aa e(pUKACHO M KOHTCPYKTHBHO y4YECTBYje
y CBUM OOJHMLMMA PaJHOT ¥ JPYIITBEHOI KUBOTA; [a YCIEIIHO KOMYHHMIMpa y pactyhoj
Pa3HOIIMKOCTH IPYIITBA U pelIaBamy cykoOa; UTA. 3aTo 00pa30Bame U BaCIIUTAKhE MOpa OUTH
00e30eheHo 3a cBy eIy, yUeHHKE 1 ojpaciie (wi.7.3aKoHa).

19 Tlonazehwu ox Tora, Kao jenaH o OCHOBHHX LIMJbEBAa OCHOBHOI 00pa3oBama MpeaBuleHo
je obe3behuBame 106pOOUTH M MOAPIIKE LETOBUTOM Pa3BOjy YUCHHKa, KaO U pa3BHjabe U
MPaKTHKOBAE 3[PaBUX JKUBOTHHUX CTHJIOBA, CBECTH O Ba)XHOCTH COICTBEHOI 3[paBiba M
0e306emHocTH (wi. 21. 3aKkoHa OOCHOBHOM 00pa3oBamy H BaclUTamYy,,,Ci. miacHuk PC*,
6p.55/2013; 101/2017; 10/2019.)

20 Esporicku cTy0 colyjaiHuX paBa,kao HOBa CTPATEIIKa COLM]aTHO-TIOJIMTHYKA U TIPaBHA
arenna EY 3a nepuon 2019 —2024, IMornmassse 111 ,,Connjanna 3amura 1 ykbyueHoct—bpura
0 Jienu u noxpiika aenu,ctp. 1 1.qoctynHo Hahttps://ec.europa.eu/info/european-pillar-social-
rights/european-pillar-social-rights-20-principles_en

21 Bwuau un. 24. ct.1. Bakona opany. Mcruna y wi. 25. ct.1. 3akoHa 0 pajy je peueHo Jia Juie
mnahe ox 18 rognHa MOske 3aCHOBAaTH PaJHU OTHOC, IO TTOCEOHUM YCIIOBHMA I7I€ CTIaia M YCIIOB
Jla paJi He yrpokaBa 00pa3oBambe TOT JINIA. AJIH, Halll KOHIENIT 00pa3oBamba Mojipa3yMeBa TpH
HHMBOA, 110 Ha4ely 00aBEe3HOCTHU U JOOPOBOJLHOCTH: OCHOBHO (00aBE3HO U I10 TIPaBUITy Tpaje
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138 obaBesyje, mpu ogpehuBamy mojMa 1eTeta y cepH 3aromnijbaBama i paja,
y HaIlleM 3aKOHOIABCTBY, Tpebasio O, Takohe y3eTH HaBeIeHa IBa CIIEMEHTA
(ctapocHa no0—1ndpom H3pakeHa y ToJWHAMa KUBOTA; U CTapOCHA J100
KOja ce Be3yje 3a OKOHYame 00aBe3HOT IKoJIoBama). IIpema mome, deme
je ceaxa ocoba mnaha 00 15 z00una, 00nHocHo mo je ceaka manoiemua
ocoba Koja ce nanaszu y npouecy obaeeznoz uikonosarmwa.ITpeda ckpeHyTH
MaXxmy, Ja 1ojaMm ,,JeTe", y HallluM yCJIOBHMa,Tpeda Be3UBaTH 3a OCHOBHO
IITKOJIOBamke (00aBE3HO WITH TOOPOBOJHHO), MAJIOJIETHHUX JuMa (JIUIA 10
18 romuna), co63MpPOM Ha MOTYRHOCT OCHOBHOT IIKOJIOBAaHa U OJPACITHX
(TyHONETHUX) JHIa.

1o 15.romune); cpeame(100pOBOJBHO U IO MpaBmTy Tpaje on 15. mo 19. rogmHe, npu yemy
,JIeTe Koje je HaBpHIwio 15 ropuHa M Koje je crmocoOHO 3a pacyhuBame MoXe OIIydHTH
kojy he cpeamy mkonmy noxaharn—ui.63.ct.2.ITopoandHOr 3aKoHa);u BUCOKO (ZOOPOBOJEHO
U O TpaBwiay Tpaje oxl9. mo oxoHuama mporpama mpeaBuheHor 3a TO 00pa3oBame).
ObaBe3HocT onpeljeHOr HHBOAa 00pa3oBamba OTKpWBA JAPYIITBEHY 3aWHTEPECOBAHOCT 3a
TO 00pa3oBame,T¢ Ce Taj HUBO MOpa MOCeOHO HArIacUTH (Kao IITO je TO YYUEEHO y OBIE
KOHCYITOBaHUM MehyHapoqHUM TOKyMEHTHMa), pecliekToBaTH W WTHTUTH. Cem mocza,
y 3axony o pady (un.197-un.202.-pao ean paonozoonoca) He 2060pu ce 0 ycioguma noo
Kojuma ce jeOno nuye mMoxice AHzax3coeamu YoKeUup ymux popmu paoa ean paonoz 00Hoca.
Tum noeooom ynyhyjemo na cmanoapoe y 6e3u 3anouivagarsa U paoHo2 AHZAHCOBAILA
MIAOUX CAOPHCAHUM Y 080€ KOHCYTMOBAHUM meljynapoonum u oomahum 0oKymenmuma,
Kao u Ha cyncudujapuy npumeny Hauux npasuna u3 3aKoHa 0 001uzayuoHuM 00HOCUMA
(npasuna yeezu cnocobnHocmu 3a 3aKaYUUBAIbE Y2080PA, M.3AKBYUUEAILA Y2080Pa
00 cmpane NOCN06HO HechocoOHux nuya (41.56.), mj. manonemuux auya),u npasuna
u3 Ilopoouunozzaxkona (npasuna yeesu npasa Oemema 6e€3aHUX 34 FUXO0BY NOCTIOGHY
cnocoonocm-un.64, 6,. Kao u npasuna 0 UMOGUHCKUM OOHOCUMA Oememau pooumeba—
un.192, 193.), a cée mo y dyxy cmanoapoa u3z HagedeHux Meljynapoonux npagHux akamad.

22 Vmuc u Tpajame 00aBe3HOI MM OCHOBHOT IIKOJIOBAMA je NMpeABU)EHO HAMOHAIHUM
nponcuma. IIpema 3akoHy O ocHOBama cucreMa oOpasoBama uBacmuTama (wi.18.)
y IpBHU pa3pel] OCHOBHE IIKOJIE YIHCYje Ce CBaKO JeTe KOje JIO IOoYeTKa LIKOJICKE TOJMHE
UMa HajMamke IIeCT W [0, a HajBUINE cejaM W 10 roauHa.Pomurtess,0HOCHO apyru
3aKOHCKHU 3aCTYITHUK OJITOBOPAaH je 3ayIlic JeTeTa y LIKONIY,3a PeJOBHO Moxahame HacTaBe
u obaBJpame JPYrux LIKOICKUX obaBe3a (wr.22.ct.l.3akona).Takohe,cxomno Ilopommunom
3akoHy (w1.71. c1.1.) poxuTesb MMa IyKHOCT Aa 00e30ear OCHOBHO LIKOJOBAIE JETETY, a
0 JajbeM 00pa3oBamy JIeTeTa MyKaH je Jla ce cTapa npema cBojuMm moryhHnocruma. Tpajame
OCHOBHOI' 00pa3oBama M BacIHTama MpeABUleHO je3aKOHOM O OCHOBHOM 00pa3oBamby U
Bacriutawy (wi.30.).0Bo 00pazoBame Tpaje ocaM roauHa Kpo3 JBa obpa3oBHa 1ukiyca (1.
LUKIIyC: TIPBH, IPYTH, Tpehun 4eTBPTU pa3pex; 2. IUKIyC: IeTH,IeCTH,CEIMUHIOCMUpa3peN).
Jlakie, 3aBUCHO Of TOra ca KOJUM y3pacTOM je JieTe yNUCalo OCHOBHY ILKOIY, UCTY MOXe
3aBPILUTH, 10 TpaBuity,ca 14,5 unul5,5 ronuna. Tpajame OCHOBHOT 00pa3oBama 1 BaCIIUTAmba
MOXXEOUTH ayke WM Kpahe oi HaBeJEHOLY 3aBHCHOCTH OJ IOCTUTHyha W HampenoBamba
yueHHKa.Y CBaKoOM Ciydajy,ca HaBpIIewmeM 15 ropuHa KMBOTa,pecTaje obaBe3a noxahama
IIKOJIC,NCTEKOM IIKOJICKE TOJMHE KOja je yTOKy,alli He TacH Ce IPaBO y4YEeHHKa Jia HaCTaBU
OCHOBHO IIKOJIOBAH-€. Y TOM CMUCITY,LIKOJIA je JyXKHA 13 YYSHUKY KOjH je HaBpIIuo 15 roguna
JKMBOTA,a HUj€ CTEKa0 OCHOBHO 00pa3oBame,0MOryhH Jajbe LIKOJIOBAkhe 10 HaBpIIeHHX 17
TOJMHA )KMBOTA, aKO TO 3aXTEBa YYCHHK WJIH HHEIOB POANUTEIh, OAHOCHO 3aKOHCKHU 3aCTYITHUK,
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3a cBpxe Konsenrmuje Op.182 (u.2.) m3pa3 geTe OMHOCH CE Ha CBa
nuna muaha on 18 rogmHa, 6€3 003upa Ha oxahame mkose. OBa cTapocHa
rpaHuIa je ynorpedspeHa ca 003upoM Ha cBpxy KoHBeHnwmje. 3a pa3inuky
on Konsennmje 6p.138, koja mpernocTaBjba MOCTENCHY CIMMHUHALIN]Y
HEIONMYIITEHOT JCYHjer pajia U Koja caapku (iexcubunne onpende 3a
yBaXKaBame CTama y MOje/IMHUM 3eMJbaMa (Y pa3BUjeHUM M HEPa3BUjCHUM
3eMsbama), Konpenmuja Op. 182 yBoam TpUHIIAI HYJITE TOJCPAHIIH]C
(metonepanmuje) onpeheHnx o0IMKa AeUHjer paaa, Te 3aTo y 4i.l. mpexsuha
Jla CBaKa 4JIaHUIA KOja paTU(UKYje OBy KOHBEHIH]Y NpEny3UMa XUTHE U
epukacHe Mepe kako Ou obe30ennna na ce Hajropu OOIMIM ACUHjer pania
MOJI XUTHO 3a0paHe u enuMuHuIny. Jlakie, HHCHCTHpa ce Ha eTMMUHALII]H
He cBUX, Beh caMo Hajropux o0Jinka feuujer pajaa. Kako cMo Moriiu Hampesn
na BuauMo, y cmuciny KorseHmuje 0p.138, mocToje 00IuIH TOMyIITeHOT
JeIHjer pana, koje Tpebda caMo MPEIU3HO PeryJINCcaTH, a He STUMUHUCATH.
Hauwme, moryhe je pasnukosaru: (1) onymreHu paj ocoda Koje Cy 3aBpluunie
00aBEe3HO IIKOJIOBAKE, OIHOCHO 0c00a ca HaBpIIEHUX 15 ronnHa )UBOTa Ha
T3B. peIOBHUM (yoOMYajeHNM, HOPMaJTHIM) IIOCJIOBUMA M paJHUM 3aJlalliMa
(MOCJIOBY KOjU HUTH Cy TEIIKH W ONACHH, HUTH CY JIaKH); (2) IOMyIITeHN
pax ocoba ucrion 15 ronrHa CTapoOCTH MU 0c00a KOje joII HUCY 3aBPIINIIe
00aBe3HO ITKOJIOBAE HA OIpel)eHNM ITOCIIOBIMA | TIOJT Oipe)eHnM yCIIoBIMa
(y mkoyama 3a 3a OMIITE HJIM CTPYYHO O0pa3zoBame U 00yKy, yuenrhe y

WITU TO JIMIIE MOYKE HACTABUTH OCHOBHO 00Pa30Batbe 110 KOHIENTY ()YHKIIMOHAIHOT OCHOBHOT
obpasoBama oapaciux (wi.30.ct.9,10,11.).OyHKIHOHATHO OCHOBHO 00pa30Bambe OIPACIIUX
je mocebHa mporpaMcaka W OpraHu3aloOHa LeJrHa Yy CHCTEMY ()OPMAIHOT OCHOBHOT
obpasoBama,ipuMepena rorpedama oxppacaux W morpebama TpxkumrTa paja.CXomHo
TIpaBWIHKUKY O HACTABHOM IUIAHY M IIPOrpaMy OCHOBHOHOI 00pa3oBama oipaciux (,,Cir.
miacHuk PC-ITpocs.Imacauk“6p.13/2013),08aj mporpam 00pa3oBama HAMCHCH j€ CBUM
JUIAMA KOja Cy MPEKHHYJIa CBOjeé OCHOBHO 0Opa30Bame WU Ia, U3 OWIIO KOJUX pasjiora,
HUCY HUKaJa HU 3aro4esia a crapuja ¢y oj 15 roauua sxuBora.OBO 00pa3oBame 01pacinx
octBapyje ce npema [IpaBUIIHHKY O HACTABHOM IUIAHY M IPOrpamy OCHOBHOI 0Opa3oBarba
onpaciux ¥ IIpaBUIIHUKY O OJMMKMM YCJIOBMMA 3a OCTBApUBAaI-€ OCHOBHOI 00pa3oBarba
onpaciux(,,Cn.rmacauk—IIpocs.macHuk,0p.13/2013,18/2013),y noce6HO 0CrOCOO/LEHUM U
NPUIIPEMIBEHHM OCHOBHUM IIKOJIAMa M HIKOJIAMa 32 OCHOBHO 00pa3oBame ofpaciux,Tpaje
TPU TOJMHE M OCTBAapyje Ce€ KPO3 TpU LMKIyca y Tpajamby OJ 110 TOAWHY JaHa:l.IuKiyc—
cTuue ce (PyHKIMOHAIHA MHUCMEHOCT; 2.[MKJIyC—OCHOBE OIIITEr ro0pa3oBaba;3.UKIKC
—CTpy4YHE KOMIIETEHIIHje IIyTeM OCIOoco0JbaBaba W OOyKe 3aCHOBAaHE Ha CTaHIapIuMa
paga u morpebama TpXKuUIITAa paja.3Haun,y cepu 3anolbaBarma M paga Miaaux Tpeba
UMaTu y BUIy M MOryhHOCT pa3iukoBama 00aBe3HOI M OCHOBHOI IKojoBama. CTBap je
HaIlMOHAHE 00Pa30BHE MOIUTUKE, KOjU HUBOM 00pa30Bama Ce CMaTpajy 00aBe3HUM, a KOjH —
JI0OpOBOJBHUM. Y HAIlIEM MPaBy JaHac, 00aBE3HO je CaMO OCHOBHO LIKOJIOBAaE M Ta 00aBe3a
Tpaje 10 15. roauHe )UBOTA HAKOH TOTa IpecTaje 00aBe3HOCT IIKOJIOBakha, ajld 0CTaje IPaBo
— MOryhHOCT OCHOBHOT WIKOJOBawka 10 17. romuHe KMBOTA, Ma U KacHUje (0Opa3oBame
OJIpACIIHX).
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MOjeIMHUM JIEIaTHOCTUMA W MaHHU(ecTanujaMa — KyJITypHE, YMETHUUKE,
CTIOPTCKE, aHTa)KOBah€ Ha JIAKMM TIOCIIOBUMA KOj/ HUCY IITETHH 32 31PaBJbe
Y pa3Boj AeTeTa M He U1y Ha ITeTy rnmoxahama mkore; u (3) IOy mITeHn pa,
noz oapeheHuM ycnoBuMa, KOju 0 CBOM KapakTepy WM OKOJTHOCTHMA TIOJ
KOjuUMa ce BpIIe, MOTY YI'PO3UTH 3[paBJbe, CATYPHOCT HJIM MOPaJ MJIAINX
(Temiku u omacHu nocnoBu). Cem osux epcma, ceaxka opyza epcma paoa
Maaoux je neoonyuimena. 3axon o pady Cpouje noceehen je epcmama paoa
Haeedenum noo mauxkama (1) u (3), a uzocmaje npeuusno pezynucarse paoa
noo maykom (2), me 3amo my nocmoju najeehu npocmop u nompeoa 3a
002paomwom Hawux nponucay oonacmu paoa deue. 111to ce Tnue Konsenunuje
0p.182, oHa roBopu 0 HajropuM OOIHIIMMA ACUYH]jET ,,paaa‘ (IPUHYIHH paj,
TProBHHA JEIIOM, JYKHHYKO POICTBO, ydemhe Jiene y MPOCTUTYIIH]jH,
MIPOU3BOARY TIOpHOTpaduje, y MPOU3BOABN U KPHUjyMIaApPEHy Ipore), KOjH,
110 CBOjOj MPUPOIH, HE yilaze y MPeaMeT paJHONpaBHE peryiaTtuse, Beh
Cy yIiIlaBHOM yrpal)eHH Kao JeoBU Omha IMojeMHNX KPUBUYHHX Jela y
KPUBUYHO 3aKOHOAABCTBO.” [lomiTo je ped o ,,HajropuM oOJIUIIMa IeYHjer

pana“, Be3auBameM IMOjMa JIeTeTa 3a y3pacT J0 18 romwHa XKeinu
ce oOyxBaruTu 1mTo Behu Opoj Miaaux ocoda Koje OM 3alITUTHE HOPME
oBe KoHBeHIIMje ¥ HallMOHATHUX 3aKOHOJIABCTAaBa IITHUTHIIC OJ TAKBOT
»pama“. KibydHa gogupHa Tavka, y Morjeay npeaMera, u3Mel)y HaBeaeHUX
KoHBeHIMja Op.138 u 182 Hanasu ce y Tauku ,,n° 4i.3. KouBennuje 0p.182,
y K0jOj ce Kao Hajropu oOJHMK JeuHjer peaa TpeTupa H ,,paj Koju je, 1o
CBOjOj IPUPOAM U OKOJHOCTHUMA y KOjuMa ce 00aBJba, BEPOBATHO MITETAH
10 37[paBJbe, 0e30eaHOCT 1itn Mopaut jere’. ClauvHa Be3a MOXKe C€ YOUUTHU U
n3mMely HaBeneHuX ofpenada momenyTnx Koupernuja MOP-a u Jlupextuse
EY 94/33. Kipyuna momnpHa Tauka Te Be3e caqapikaHa je y 4i.7. JlupekTuse
94/33, y xoMe ce roBopH U 3a0paHU paja MIAIuX JeyAu ucnox 18 romgmHa
Ha TEIIKUM MOCIOBUMa KOjH Cy 00jEeKTHBHO U3HA/ BbUXOBUX (H3UUKUX HIIN
TICUXOJIOIIKHX CIIOCOOHOCTH, OJTHOCHO OIACHHUM ITOCJIOBUMA ( M3JIarame
OTPOBHMM HJIM KaHIIEPOTEHUM areHcuMa, paaujanuju uta.). Heenene onpenode
Hupextuse 94/33 u Konsernnuje 0p.182 u rope naBemau pag nox (3) - y
cmucny KonBertuje 0p.138, ¢y y HajTeNIH0j BE3H, jep UMajy UIACHTUIHY
CBPXY, CXOJTHO K0jOj Y IOMEHYTHM JJOKYMETHMa KOPHUCTHU CE UCTa TPaHUIHA
crapocHa 100 (ucron 18 romuua) 3a ogpehuBame Kpyra JuLa y Horiaeny
BbUXOBE 3aIUTHTE O]] pajia Ha TEIIKUM U OTICAHUM MOCIOBUMA. Tako, 1 CMHCITY
Konsenuuje 6p.138 (4s1.3.) MUHMMaITHE TOAMHE CTAPOCTH 32 YCIIOCTABIbAE
Ouio Kor paja, KOju MO CBOM KapaKTepy HJIM OKOJHOCTHMA y KOjuMa ce

23 Ilpenopyka 6p.190 o 3a0paHy U XUTHO] aKIMjH 32 YKUJAkE HAJTOPUX OOJNMKA JeUHjer
pana y craBy 12. npexnsuba aa 3emibe ,,4iaHuie Tpeba ga yTBple 1a ce oapeleHu Hajropu
00JIMIIY JIeuHjer pajia cMaTpajy KpUBUYHKUM JeruMa’.
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00aBJba MOXE YI'PO3UTH 3[[PaBJbe, CATYPHOCT HIJIH MOpaJ MIIauX, He Tpebda
na oymy ucnion 18 roguna. [lakiie, ped je 0 TeITKNM, OITACHIM U PU3NIHUM
MOCIIOBMMA 3a YHje BpIIeHE ce 3axTeBa Beha cTapoCHa rpaHuIla, y OTHOCY
Ha pelloBHE, yoOuUajeHe u Jake nociose. Qoasde npousunasu, 0a UnaK He
MOIHCEMO UCIe CMapOoCHe Zpanuye KOPUCMUmU 3a Onpedesusare nojma
Jemema u mwezoee 3auimume Ha paoy, He éooehu pauyna o epcmu paoa u
0 cépcu U yuby 0OKyMeHma y Kome ce maj nojam oopelyje.

Cxo00no peuenom, oopehusarme y3pacma 0o 18 zoouna »x»cusoma,
0e3 003upa Ha WKO106atbe U KAO CAapocHe 2panuye 3a Kojy ce gesyje
nojam oemema y nexum ooxymenmuma (Y xoneenyuju YH o npasuma
oemema u Koneenyuju MOP-a 6p.182 o najzopum obauyuma oeuujez
paoa), ne mpebda oa uma ymuuaja na mozyhnocm oopelhusarmwa Huxicux
CmapocHux zpanuua 3a nojam oemema u mozyhnocm mwezo6oz paoa y
cmucny Konsenyuje MOP-a 6p.138 u /lupexmuee EY 94/33 (na oopehenum
nocnosuma). Taxohe, Jupexmuea EY 6p.94/33 0 3aumumumu maaoux byou
Ha pady, Kao HajpelieBaHTHUjU CEKYHIapHU TpaBHU akT EY y Be3u 3amTure
Jiere o1 HeomyIITeHor paaa, (cxoano IlpeamOynu, ctas 9.), monasu on
Hauena Meh)ynapose opranu3saiiyje pajia o 3alITUTH MJIaIUX Jby 1M Ha Pany,
VKJby4yjyhu 11 OHA KOja ce OHOCE Ha HAJHIKY 00 33 TPUCTYTI 3aIM0CTICHY NITH
pany (HaBeaenu ctangapau Konasennuje 0p.138), deghunuwme nojam oemema
Kpo3 0séa anmepuamuena eaemenma (un.3.). /leme je ocooa mnaha 0o 15
200UHa; uIU 0eme je Maaoa ocoda Koja je jous yeex Ha 00aee3Hom pedoeHom
WIKO08aY Y CKAAOY ca HauuoHaanum npasom. Ocobe 00 15 0o 18 coouna,
Koje suute HUCY Ha 00a8e3HOM UIKONI08ALY Y CKAA0Y Ca HAYUOHATHUM NPABOM,
Hazusajy ce adonecyenmuma. V1 oBo nojMoBHo onpelheme nerera, kKao U OHO
y nyxy Konsennumje 138, jenrako yBakaBa JBa IJIaBHA pa3iora 300T KOJUX
ce Jietia MITUTe Of HeAOMyIITEHOT pajia: yBakaBa ce YH-CHHIA J1a Cy Jiera
1o 15. ronuHe XUBOTa ,,TOCEOHO pamuBa‘“ (300r HEOBOJFHE 3PEIIOCTH), U
yBakaBa ce nmotpeda jaa jerna Tpeda jaa 3aBpiie 0ap OHO 00pa30Bame Koje je
00aBe3HO, KaKko OM ce JIaKIlle yKJbYyUniIa y CBEeT paaa u Apyre chepe :KuBoTa
(ocamocTaJbUBALE JCTIC).

W y ynopeonom npaey (amp. Xpsarcka, CrmoBenuja), cpehy ce u
neuaunHje nereta cxonquo Koasenuuju YH o npasuma aetera (1989),
Tj. leTe ce aeuHuIIe Kao ocoba Koja HUje HaBpiuuia 18 roquHa, anu npu
ypeljusary numarna 6e3anux 3a 3aNOULbAGAIbE U 3AUIMUMY HA DAy
mux nuya npumeryje ce Kamezopuzayuja u oepuHuyuje 1UuYa cxX00Ho
npasunuma uz Koneenuuje 138 u ;lupexmuee 94/33.%* N y HeKMM HaAIIUM

24 Ha mpumep, npema 3akoHy o pamy P. Xpsarcke (,,H.HoBHHE®, 06p.93/2014, 98/2019,
11.19.)., ,,Oco6a miaha ox 15 roguna mim ocoba ¢ neTHaecT roJuHa U CTapuja of MEeTHACCT,
a mialja o ocaMHaecT rofuHa Koja rmoxalha 00aBe3HO OCHOBHO 00pa3oBame, HE CMHjE Ce
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MPOMUCUMA, CXOIHO HHUXOBOj CBPCH, Iprderasa ce AepuHNCamy IeTeTa
Kao JIMIa 10 HaBpIIeHUX 18 roguHa kmBoTa (BUAM YpenOy o yTBphuBamy
omacHor paja 3a jgery (wi.2. ct.l. Tauka 2.),> mITO ce yKiana y IOMeHyTe
CTaHjap/c Be3aHe 3a paj Ha TEHIKUM U OMACHUM IIOCJIOBUMA Ca/pakaHUM
y konBeHnujama 138 u 182 MOP-a. Mehytum, mu 06de ykazyjemo na
nompedy oepunucarsa nojma oememay eezu ca OONYWMeHUM PAOOM HA
nocnoeuma Hanpeo HagedeHum noo mauxkom (2) y cmucny Koneenuyuje
138 u /lupexmuee 94/33 (un.4 u un.5.), Koju ce no ceojoj npupoou oumno
DA3IUKYJY 00 MEWKUX U ONACHUX ROC08d, e CX00HO mome U nojam
demema mpebda npunazooumu.

Hamra je mpernopyka jna nipu AeduHHCamy NojMa JIeTeTa Y HAITUM
IPONKUCHMA KOjU PEryJINITY MUTakE BUXOBOT JIOMYIITEHOT pajia 1 3alITUTE
Ha paly, KOpUCTHMO HUCTE EJIEMEHTE KOje CMO IPUKa3al y CBETIY KOHBEHLUja
0p.138, 182 u [lupextuse 6p.94/33. [lakie, neuHICATH JETE KAO CBAKO JTUIIC
Koje je miale on 15 ronuHa; Uiy - AeTe je MIIOJIETHO JIMIIE KOje je jOoII yBEeK
Ha 00aBE3HOM ILIKOJIOBAKY Y CKJIaTy Ca 3aKOHOM;

ITomwrro je, y nmpunHummy, 3abpameH pal jgeue MoTpedHO je y
HAIlMOHATHUM ITponucuMa (3aKOHOM O pay/eBEHTYaTHO 3aKOHOM O JIeUHjeM
pazay) Koju roBOpe O OILITHM YCJIOBUMA 33 3aCHUBAE PaJHOT OJJHOCA aJIH 1
CBaKoOrI IPYTor paja (paaa BaH paJHOTr OAHOCA) MOpen roguHa xusota (15)
IPEIBUACTU U YCIOB KOjH C€ THUE OKOHYamka 00aBe3HOT HIKOJIOBAbA.

3. 3a0pana paja jaeue U cJydajeBH y KOjuMa jena MOry aa pajie

Bupenu cmo Hampen, y cMuciy HaBeneHUX koHBeHIuja MOP-a u
BMXOBOT I[1Jba Y NOTJIEY YKHIama paja jneie u Jlupextuse 94/33 EY, oniiu
CTaHJAp/ y BE3W 3aIoclicha U pajia MIIaJIuX Be3aH je 3a rOJUHE KUBOTA
(HajMame 15 ToaMHA) MW 3a TOJWHE CTApPOCTH 3aBplIaBama 00aBE3HOT
IIKOJIOBama, IMpeMa HallMOHAJHOM IpaBy. HaBeneHn akTu npensuhajy u
u3y3eTke o1 oBor ctanaapaa. OcnoBHu umnib Jupextuse 94/33 jecte y Tome
Ja ce 00e30ean 3amTuTa JAele Ol eKOHOMCKE eKCIIoaTalyje u paja KojuM
ce yrpokaBa HHXOB ICUXO-(PU3NYKH UHTErpHUTET, O0e30eqHOCT, MOopall,
o0pa3oBame U YKYITHH Pa3Boj. Y JyXy HaBeJCHHUX IHUJbEBa, JPiKaBe Cy y
obaBesu ma mponucuma ypene cieaehe: (1) oa zaopane pao oeue; (2) npedsuode

samocautu‘. [Ipema 3akony o paay P. Crnosenuje (,,Ci.rmacauk P. Cnoenuje”, 6p.42/2002,
79/2006,103/2007,45/2008,21/2013.41.19.), ,,yroBOp O paay MOry 3aK/by4HTH JHIA KOja Cy
HaBpumia 15 roguHa. YroBop o pajy ca JIMLeM Koje jolI HHje HaBpIIWIO 15 roanHa )KuBoTa
ouhe Humras®“. Takohe, npema 3akony o paay Llpue I'ope (,,Cnomct LI, 6p.74/2019, us.
20. ct.3.), ,,jmie Koje uMa 15 romuHa KHUBOTA, a KOje Ce Hajla3u Ha 00aBE3HOM OCHOBHOM
IIKOJIOBakY, y CKIIaJly ca IMOCCOHHM 3aKOHOM, HE MOXE JIa CE 3aroCiun’.

25 VYpenba o yrBphuBamy omacHoOr paja 3a aeiy, ,,Ci.racauk PC*, 6p.53/2017.
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uzyzemke 00 3aopane oeuujez paoa, Koju, Kao maxeu, mopajy explicite
nponucuma oumu npeosulenu; (3) 0a pezynuuiy yciose paoa oeue (paomno
epeme, 00mopu), u obasese nociooasya y cmuciy odezdeljusarsa ycnosa
paoa Koju oozoeapajy y3pacmy oemema. JI03BOJbeHU H3Yy3€LH MOTY Ce
THIIATH, TIPS CBETa, OJICTYNama O] HaABEIHUX T'OJMHA KUBOTA, OJTHOCHO
CTapoOCTH, Y MOrJieay MOryhHOCTH pajia MJIaJIuX Ha MOjeIMHUM [TOCIOBUMA
U y TOjefWHNM cirydajeBuMa. CXOJHO pe4eHOM, Kao Uy CMHUCITY Haller
VYeraBa (w.66.c1.3.) 1 3akoHa 0 panxy (wi.24. ct.l.) nema (uma wemox 15
roJMHA )KUBOTA) HE MOT'Y OWTH 3amocieHa, Tj. He MOTY 3aCHOBAaTH PajHU
onHoc.”® lakne, 0eua ne mozy 6umu 3anocienay gpopmu panoz 00Hoca, aiu
MO2y Oumu paoHo anzarcoeana 6aH paoroz o0Hoca. OBo u 300r TOTra, jep
KaKO CMO Harpe/| MPUKa3aliu - PaJHi OJIHOC je criernpruyHa rnpaBHa Gpopma
BpILICHa paja 3a padyH MOCJOAaBIa KOjy MpaTH U3pa3uTa eKOHOMHCKA U
npaBHa Mo/ipel)eHOCT 3aM0CICHOT MOCOIO/IABITY, a KOjy 3alloCciieH Mopa Ha
MpaBU HAYMH Ja pa3yMe U NMPUXBATH, Ja He OM OMO MOABPTHYT pU3HIIMA
KOjU yTPOXKaBajy HEroB MCUXO(PU3NUKH HHTETPUTET U PaTHOIIPABHU MOJI0XKA).
CryuajeBu y KojuMa ieria Mory 1a Oyy paJHO aHTa)KOBaHa MPeBUl)EHH CY,
HauesrHo, y KonBennuju 6p. 138 (wi.7.- nakiiy pagoBu; 1 4i. 8.- yuenihe y
YMETHHYKUM MaHHu(pecTanjaMa), a Ipernnu3anje y oapeadamMa caapKaHuM
y dupexturu 94/33 (um.4. u 4n.5. — yuenthe y KyATYpHUM U CIUIHAM
aKTUBHOCTHMA, PaJl Y OKBUPY KOMOMHOBaHUX OIporpaMa oOpa3oBama H
pajaHe mpakce, paj Ha JJaKUM MOCIOBHMA). 3HA4YM, HE yrpokaBajyhu cBojy
OCHOBHY CBpXY (YKHUame 1 3a0paHa aeunjer pajaa), Konpenuuja 6p.138 (wr.6.
u 7.) u dupextuna 94/33 (4n1.4/2) nonyuirajy Jia 3eMJbe WIAHUIE MOT'Y JIOHETH
3aKOHOJIaBHE W JIPyTe MPOITHCE 10 KojuMa ce 3abpaHa nmeuujer pama Hehe
OITHOCHTH Ha TIojeIuHe cirydajeBe. [Ipenm3nuje peaeHo u cxomnHo JupeKTHBH
94/33 (un.4.), mu cayuajesu cy: (a) 6aswermwe oeye Kya1mypHum u CiutHUM
AKMUGHOCMUMA — YMEMHUYKUM, CHOPMCKUM, 021AWAGAYKUM UMO.;
(0) pao oeuye 00 najmare 14 200una y oxeupy KOMOUHOBAHOZ NpoOZpaAmMa
0CROCO0/ba8aIA U PAOA UIU Y OKEUPY RPOZPAMA PAOHE NpaKce U o0yKe y

26 3acHHBambe paJIHOT OHOCa ca inieM miiahjum o 15 roguHa, Tpeba 3aKOHOM M IPEKPILajHO
CaHKIIMOHHUCATH, Kako Ou ce 3abpaHa jaeuujer paja ,,0jadana”. Cem Tora, oBO je u obaBe3a
koja mpouctuye u3 wi. 10.ct.1.1au.3. MeljyHapomHOr makTa 0 €KOHOMCKHM, COIMjaTHUM H
KyntypauMm npasuma (,,Ci.amct COPJ“, 6p.7/71.), no kome: ,,J{pxkaBe wianune osor [lakra
Tpeba J1a yTBp/Ie IPaHKIe CTapPOCTH HCIIO/ KOjHX je ITalieHu paji Ieuunje pajiHe CHAre 3aKOHOM
3abpameH 1 KaxmuB. Takohe, mpema 4i.32. ct.1. u ct.2. Konsenuuje YH o npaBuma nerera
(,,Ca.muer COPJ“- Mehynaponuu yrosopu®, 6p.15/1990.), “Crpane yroBopHHIE NPU3HAjY
npaBso Jerera aa Oyrne 3amTHheHo o eKOHOMCKOT MCKopHiihaBama......H Yy TOM Luiby he
noceOHo (a) 00e30enuTH MUHIMAJIHY CTApOCHY TPAaHUILy 3a 3amolibaBame; (0) 00e30enuTu
oarosapajyhe perynucarme BpeMeHa U YCIIOBa 3aIoliybaBama; 1 (1) 00e30e1uTn ofarosapajyhe
Ka3He WM JIpyre CaHKIuje 1a Ou ce ocurypaia ehpukacHa puMeHa OBOT YiaHa‘.
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npedysehy, nood yciosuma oa ce maxag pao 00ae.bay cK1ady ca npaguIumMa
Koje 00peou naonesxcro meno; (4) pao oeue 00 najmarse 14 200una (00nocno
13 200una — un.7. cm.1. Koneenyuje op.138), xoja ooasmwajy naxuie
nocnoee — 6an zpyne nOC106a noO0 Maukom (a), mj.y cMUciy KyamypHux
U CAUYHUX AKMUGHOCHMU; KAO U paod oeue 00 Hajmamwe 13 zoouna na
NAKWUM ROCI08UMA — 6AH ZPYRE ROCI084 NOO MAUKOM (a), mj. y cmucay
KYJIMYPHUX U CTUYHUX AKMUBHOCHIU, HOO YC1060M 04 C€ HAUUOHATIHUM
nponucuma oopeode epcme noca08a u Opoj paonux camu HedebHo 3a Pao
deye na mum nocinosuma. Opae tpeda jou nogaru na Konsennuja 6p.138
(un.5.ct.3.) momymira usysehe ox nmpumene oapenada e KoHpeHiuje kajaa
j€ pe4 o MOPOJUYHUM U MaJIMM IOCEINMa TJIe Ce pajy u MPOU3BOJIU 32
JIOKaJTHY TIOTPOIIEY M KOjH, TI0 TIPaBUITY, HE 3aI0IIJhaBajy HajaMHE paJHUKE.
IIpema ToMe, 3axTeB 3a YKUIAWkEM JedHjer paaa, y cmuciry KoHBeHIHje
Op.138 4.1, HE ogHOCH ce Ha paJl Jele Y IOPOAUIHOM OKpyxemy. McTo ce
MOYKE IPUMETHUTH U Y YIIOPEAHOM NpaBy. O0HOCHO, He cmampa ce oeuujum
paoom Koju mpeoda yKuHymu, no6pemeHo U KpamkompajHo aHza)@cosare
»CB0je Oeue’ y nopoouunom oxkpyscerwy (pao y oomahuncmey u/unu y
nopoouunoj pupmu), Ha 1aKUM nHOCI08UMA (KAOA Oena HUCY U3I0MCEHA
Ppu3uKy 00 necpeha u nuje um yzpornceno Guzuuko u MeHmanno 30pase,
MOpa, WKO108ame U Pa3eoj).

Tpebda monsyhm na y cmucay {upexktuse 41.4. cT.2. Tauka () 1
Konsennuje 6p. 138 4. 7. nena maaha ox 13 roquna ykuBajy ancoayTHy
3alITUTY O] Je4YHjer paaa, OCUM KaJa cy y NUTamy KYJITYpHe U
CJIMYHe aKTUBHOCTH — Y KojuMa ce Mo:ke ad hoc (ox ciydaja 1o ciaydaja,
TOjeIMHAYHUM JI03BOJIaMa O] CTpaHe Ha/IJIe)KHOT OpTaHa) O00pUTH U paj
nene miahe oxn 13 ronuHa. ,,Tako u3gaHuM a03Bonama orpannuuhe ce 6poj
yacoBa M MPOIMKCATH YCJIOBH MOJ KOjUMa je 3amolljbaBambe OAHOCHO pas
JIONTYIITEH ,, (Wi.8. cT.2. Konseniuje 6p.138).

VY cmuciy oapenode ui.4/2/3. JlupextuBe, usy3eiu oj 3adpaHe paja
nerie miahe on 15 rommuna, Koju ce Be3yjy 3a pall | yCIOBE paaa y OKBUPY
KOMOWHOBaHUX IIpOTpaMa paja U ocrocobJbaBarma M/WIH IIporpaMa pagHe
Mpakce, Kao W 3a paj Ha JaKuM IOCIOBHUMA, y nponucuMa CpOuje Hucy
jacHo npensulern. bunao 61 KOPUCHO N1a ce TH M3y3eLH JaCHO MPEABHIC
u cob3upoMm Ha oapendoe Konsennuje 0p.138 wi.8. crasl. u 2., 0 uemy je
Hamnpes 6mio peun. Ipumom, ceaxaxo, 060e mpebda npedsudemu HayuHe

27 Ha npumep, npema 3akoHy O 3armollbaBamy Jene M omitaanHe Aycrpuje u3 1987.
TOJIMHE, ‘CBOjOM JICIIOM™ CMaTpajy ce Jela Koja )KHUBEe Y HCTOM ToMahHuHCTBY ca 0cOOOM Koja
UX 3arolljbaBa (PagHO aHTaXyje) U Koja Cy ca TOM 0cO0OM y CpPOACTBY 0 Tpeher cTerneHa
cpoarcea, OGpadHa Jelia Wik NacTOpak Min ycBojeHa jaeua. CBa ocraja jiena He cMaTpajy ce
,,CBOJOM JIEIIOM".
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3a ucnumuearse éeposamnohe oa nocinoeu oozoeapajy y3pacmy oemema
u oa nehe wimemumu we2060M 30pas.wy (Hanaz aexapa) u caziacHoCm
pooumena y cmucay oa nocinoeu Hehe wumemumu noxalhary uikone
Odemema u wez080M YKYRHOM pa3eojy, kao ycioee 3a pao. Taxolhe, nompeono
Jje nponucuma Koju pezynuuty yuenuuke 3aopyze, ypeoumu numarse yciosa
paoa u 3auwimume yueHuUKa Kojuy oKeupy zaopyze 00as.bajy npouszeooHu
pao unu ycayze.”®

3.1. Pao oeue y KynimypHum u CIUYHUM 0EAAMHOCHUMA

YHUBep3aIHO je IpaBo JeTeTa Ha yuenrhe y KyaITypHOM U YMETHUYKOM
JKUBOTY, PEKPEaTUBHUM U CIIO00IHUM aKTHBHOCTHMA TPUMEPEHUM Y3PacTy
nerera (4n.31. KonBennuje YH o mpaBuma nmerera).

IIpema un.8. Konsenmuje 6p.138 u mpema onpendu 4i.5/1 Aupektuse
94/33, 3anombaBame Aele 3a noTpede n3Bohema KyaTypHUX, YMETHUUKHX,
CHOPTCKHUX MJIM OTJIallaBauYKUX aKTUBHOCTH, MOPa Y CBAKOM I0jeIMHAYHOM
CIIyuajy BPemxXo0Ho 0000pumu Haod1edHcHu opean (meno). Y oBoj onpenodu,
rojaM 3anoutbasarbe He Tpebda y3eTH (Y CMHCITY HaIuX IPOITHca) Kao
3acHusarbe paonoz oonoca, Beh kao paJHO aHTaXKOBAE BaH PaIHOT OHOCA.

[Mpema mutbewy EBporicke komucHje, U3pas ,,y CBAKOM IOjETMHOM
ciydajy* He 3HauM Ja TaMmo TAe je YKJbyueHa rpyna faene y oxapehene
aKTHBHOCTH, TpeOa M3/1aBaTu MojeJMHAYHE I03BOJIE 3 CBAKO JIETE MIOHA0C00.%

HupextuBa 94/33 (w1.5/2) Hanaxke na JIpKaBe WIAHHUIE Y CBOJUM
nponucruMa (3aKOHU WY TTOJI3aKOHCKH aKTH) TIPEIBHUJIC HAOIEHCHO Melo U
ypezie IeTalbHO nocmynak 1o kome he ce u3aBatu mojeiiHavHe JI03BOJIC
3a paj Jele y KyJITYPHUM CIUYHUM aKkTUBHOCTUMA. JlpxkaBe Ou Tpedaio
Jla came omiiyde na i he oBo Teno outu oapeheHo no mepmopujannom
npunyuny (penyOINYKH, TOKPajUHCKH, JOKAJIHH HHUBO, C O03UPOM Ha
CEJIMIITE MOCIIOAABIIA) UJIH 1O 0eIAMHOCMUMA - KOjUMa ce OaBe TIOCIIOaBIH
u y kojuma je moryh pan gere. Takohe, mponucuma Tpeba peaBUICTH U
yCIIOBE MO/ KOjUMa Jiella MOTY Jia pajie Ha OBAKBUM MOCIOBHMA. Y CBAKOM
CIIy4ajy, ¥ OBJIE CE PaJIy 0 AKTHBHOCTHMA KOje HE MOTY JIa ITETE CUTYPHOCTH,
3/IpaBJby WJIM Pa3BOjy JETEeTa, HUTU Jla IITETE HEroBOM noxahamy IKoe,
yuemhy y mporpaMmumMa npoecHoHaIHOT ycMepaBamba UM 0CIoco0baBamba
KOje je 0100pIno HaJUIe)KHO Telio (taxu nocrosu). To oawe 3nauu, oa u
K00 08e epcme pada mpebda npedgudemu, Kao nPemxoone ycjioee 3da pao
demema: (1) caznacnocm pooumeva unu 3aKOHCKO2 3ACMYNHUKA Oemema;

28 3akoHU O OCHOBHOM M CpelibeM 00pa3oBamy U [IpaBHIHHUK O yUCHHYKHM 3ajpyrama
(,,Cn.n.PC*, 6p.31/2018.), He perynuiny To MUTabe.
29 Roger Blanpain, iut. geno, ctp.286.
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u (2) mumverse nexkapa oa nocioeu nehe wumemumu 30pag.sy u pazeojy
demema.

Hzyzemno (un.5/3 Jlupextue 94/33), mooce ce oocmynumu 00
npedsuljenux npoyeoypa 3a u3zoasare 0036014 32 paja JACIE Y CBAKOM
MOjeIMHOM CITy4ajy, aKko je y MUTamy JeTe OJf HajMame 13 ronuHa u ako
je y muTamy pajJ Ha W3BOhewy KyITYpPHHX, YMETHHYKHX, CIIOPTCKUX WU
OTrJallaBayKuX aKTUBHOCTH. lIputom mpeba npeyusupamu akTUBHOCTH
KOj€ TakaB paJl IOKPHBa 1 (CBaKaKoO) YCIIOBE 3a OBaKaB paJl Jetie (CariacHOCT
ponuTesba, MULJbEH-E JIeKapa Ja paj He ITETH neTery). pxkase Koje
umajy ypelhene nocedHe mpoueaype 3a MaHEeKEHCKE areHInje 1 MaHEKEHCKe
AKTUBHOCTH JICIIC, T€ MPOLICAYPE MOI'y 3aipkaru (41.5/4 JlupekTuse).

Hageoene oopeooe lupexmuse 94/33 o pady oeue y KyimypHum
U CTUYHUM AQKMUGHOCMUMA MPedano o6u 3aKOHCKUM U NOO3AKOHCKUM
axkmuma mpancnonosamu y npaeo Cpouje, jep, kao wumo je éeh peueno, mo
npakca 3axmeea u nompeoda oa ce pao oeye y4uHu ,,APAGHO GUOLUCUM,
00HOCHO cMare WaHce 3a paoHy eKCRonamayujy oeye U mwuxos ,,pao Ha
UpHo*“.

Ipemnusnunje peyero, 3aKoH 0 KyITypr’ He caap:Ku oapende o paaIHoM
aHTaXOBAY JIeTle Y JIeTaTHOCTUMA KYAType (ghuim, nozopuwime, my3uka,
caukapcmeo umd.). YCIoBe pajia ¥ bUXOBO IpuiarohaBame noxalamy mkose
Jele, y CMUCITY OBaKBOI aHTa)KOBama Jielle, Ka0 U MOjeIMHOCTH MOCTYIKa
MPETXOAHOT 000paBama BUXOBOT Pajia, UM OACTYIamba ol IpeABUeHIX
npoleaypa 3a U3JlaBame MojeIMHAYHIX 0JJ00pema 3a paj jele, Tpeda
MOCEOHO TTPENBUACTH.

IlTo ce Tuye pagHOT aHTAKOBamA JIETE Y CROPHLY, CXOTHO 3aKOHY O
criopry (41.10/4.),*! neua muaha ox 15 rognHa He MOTy 3aKJByYUTH YTOBOP O
paxy u outu npodecHOHATHO aHTaKOBaHa, jep Ce Ha IbUX OIHOCE 3aIlTUTHE
oapende y Be3W 3aCHHBama paJHOr oHOCA U3 3akoHa O pany. Melhymum
3akonom o cnopmy nuje oopelena 0ora HcueomHna ZpanUYA CHOPMUCMA
amamepa Wiv CROpMuUCMA maxKmuyiapa, > me y moj ynosu mozy ce nahu
u cea manonemua auya, yKaoyuyjyhu u auuya ucnoo 15 zoouna (0eya).
Anzarcosare deye, Kao cnocpmucma makmuuapa amamepa (Kojuma
ce naaha oopeljena nosuana naxknaoa), Huje NPEUU3HO PeEZYAUCAHO
3axkonom o cnopmy, me ona noonesxcy oozosapajyhum oopeovama 3axkona
30 3akoH o KyaTypw, ,,Ci.ri.PC*, 6p.72/2009; 13/2016; 30/2016.

31 3akoH o croprty, ,,Ci mmacauk PC*, 6p.10/2016.

32 TIlpema uwin.3. cr.1l. Tau.8. n 10. 3aKkoHa 0 CHOPTY cnocpmucma amamep jecTe CIOPTUCTA
KOju ce 0aBH CIIOCPTCKMM aKTHBHOCTHMAa aMaTepCKH - KOMe 3apajia HHje UJb, KOME CIIOPT
HI/Ije 3aHUMakE, a cnopmucma maxkmudap jeCTC CIIOCPTHUCTA aMarep Wi HpO(i)eCI/IOHaJ'IHI/I

CIIOPTUCTA KOjU YYECTBYjE Ha CIIOPTCKOM TAKMHUUEHY, Ka0 WIaH CIIOPTCKE OpraHu3alHje Wil
CaMOCTAaITHO ¥ KoMe ce 00e30elyje oaroapajyha HoBuaHa HAKHA/IA.

22



Ipeopae Josanosuh, Peramusenocm npunyuna 3aopate oeuujee paoa u
ere06a yepaomwa y 3axkonooaécmeo Cpouje, cmp. 5-44, XXVI (1/2022)

0 obonuzayuonum ooHocuma (41.56. — 3axwyuusare yzoeopa 00 cmpamne
nocnoeno necnocoonux auya u Ilopoouunoz 3axona (un.64,65. - npasa
Jemema @e3aHUX 3a We208y NOca06Hy cncoconocm). 1llto ce Tuue
MaJIONETHUX criopTucta (una on 15 go 18 roguna), ,,ipu 3aKJbyUCHy U
W3BpIICHY YIrOBOpa O pajly ca CIIOPTCKOM OpraHU3allijoM MPUMEHY]y ce
IpaBuJjIa IPOMHcaHa 3aKOHOM KOjiM ce ypel)yjy YCI0BH 3a 3aCHUBAE pagHOT
ofHOca U paj nuna muahux on 18 ronuna.”

CrnuyHa je cutyauuja u'y cepu ocnamasaukux aKkmugHOCHU.
IIpema 3akoHy 0 orjamasmy, * deme jecme nuue Koje nuje naspuuio 12
200una (un.21/6), a manonemuux jecme nuye Koje je naspuiuno 12, a nuje
18 z200una (un.21/7).>* OBaj 3aKOH pETyJHINE OrNIalllaBaYKe aKTHBHOCTH
KOjuMa Ce Jlella M MaJIOJICTHUIIN MOTY OaBHTH, ajli YCJIOBE IO KOjuMa Ce
MOTY 0aBHUTH THM aKTHBHOCTHMa W HbHUXOBO IpHIIarohaBame MIKOJICKUM
obaBe3ama jierie He perynuiie. Ilpenopyka je 0a ce u 080e, Kao u K00 1aKuiux
nOCN108a U KYTTMYPHUX 0€/IAHHOCMU, RPEOBUOe 06a NPEMXOOHA YC108d 34
pao oamema: caziacHoCm pooume.bd U Muuiberve jiekapa oa pao nehe
wmemumu Oememy.

3.2. Pao deue y oKeupy KomouHosanux
npozpama ocncoodbasara u paoa

Osa épcma pada oeye, cxo0Ho un.6.cm.1. Konsenyuje 138 u un.4.cm.2.
mauxa (6)[{upexmuse 94/33, sezyje ce 3a deyy 00 najmarwe 14 200una y
OKBUPY KOMOUHOBAHUX NPOSPAMA PAOd U OCNCOOBABATLA U/UTU NPOSPAMA
paone npaxce.To numarve y nponucuma mpeba npeyusno ypeoumu, y CMUCy
yenoea paoa npedsuhenux Jupexmusom 94/33 (un.6.-12.).

Oga Bpcra paga nene y CpOuju AesoM je peryyncana mpornucuMa u3
chepe obOpasoBama (OCHOBHOTI U cpenmer). [locToje nBe BpcTe pana: pan

33 3akoH 0 onamasmy, ,,Cia.m.PC, 6p.6/2016. u 52/2019.- np.3akoH.

34 Ose crapocHe rpaHMIe I0jMa JAeTeTa M MajoJeTHHKAa MOry ce Halim W y JApyrum
HABCJICHUM HAIMM [POIMCHMAa KOjU PEryiuily MoryhHocT paga neue, cTuM mTo Tpeba
BOJIMTH pavyyHa O YME-CHHULIH Jia je MOryhHOCT pajia iele Ha JakiuM MocioBruMa KoHBEHIHjoM
6p.138 (un.7.ct.1.) u dupexkrusom 94/33(un.4.ct.2.1au.(11), Be3ana 3a oapeheHy crapocHy 100
nerera (0 uemy hekacHuje OUTH BUILIE PEUYM Y BE3W paja Ha JIakumM rnociopuma). ClinuHe
CTapOCHE IPaHHUIIC KOPHUCTE CE U Y APYT'MM rpaHama rpapa, HIp. peMa MUILbeHhY EBporickor
KOMHTETA 3a COLMjaHa npasa 12 rofMHa )HUBOTA CE y3HMa Kao JI0a rpaHuia 3a KPUBHYHY
onrosopHoct. [Ipema namem Kpuuunom 3akonuky (wi.112.c1.8,9 u 10.)“nererom ce cmarpa
JHIE KOje HUje HaBPIIMIO YeTPHASCT TOAMHA®, ,,MAJOJETHHKOM CE CMaTpa JIMIE Koje je
HABPILIJIO YSTPHACCT FO/IMHA, 4 HUje HABPIIUIO ocaMHaect roxuHa’. Haur [Topoanunu 3akoH
(un.64.ct.1, u 2.) pasiukyje MOjMOBE ,,MiIaji MaJIOJCTHUK — eTe Koje HHje HaBpumio 14
TOJIMHA; ,,CTAPUjU MAJIOJICTHHUK  — JIETe KOje je HaBPIIMIO 14 rojiHa )KHUBOTa, a ACTETY KOje
je HaBpumiio 10 roxuHa Jaje mpaBo Jia U3pa3u CBOje MUIUBCHEC U J1a TIOKpeHe ofrosapjyhe
HOCTYIIKE PaX 3aLITUTE CBOT IIpaBa Ha MUILbEe (W1.65.cT.4 1 cT.5. [TopoauyHor 3akoHa).
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Yy OKBUPY YUYCHUYKHX 33JIpyTa; M paJ KOJ MOCIOJaBIa Y OKBHPY JyaTHOT
oOpazoBama. IlomTo je myamHo oOpa3oBame, IpeMa 3aKomny o OyaiHoOM
06paszosamwy,” Koju pe2ynuwe 0erom u nUMara ycioea padda u 3aumume
Ha pady yYeHuKa no mom mMooery oopazoeard, 6e3an 3a chepy cpeorwe2
cmpuHo2 00pa306arka, me OH ce 0OHOCU Ha auya Koja cy eeh 3aspwuia
0CHOBHO (0base3H0) 0Opaszoearse, 0OHOCHO Koja cy eéeh naspuiuaa 15 2o0una
arcueoma. MehyTum, BUIETH CMO Hampe]l, MoJ HACIOBOM [lojam demema
u nompeba rmwe2o8oe deunucarpa, Ta JUMA Koja Cy 3aBpIIiIa 00aBe3HO
(OCHOBHO) IIKOJIOBa-E¢ M HABPIIWIA 15 roguHa, HUCY BUIIE JICla Y CMUCITY
4i1.3. ct.1. Tauka (0) Jupextuse 94/33, Te u onpenda u3 wi.4.ct.2. Tauka (0)
JupekTuBe, Koja TOBOPHU O pady deye y OKBUPY KOMOMHOBAaHUX Mporpama
pana u ocricobJpaBama He OJIHOCH ce Ha Ta JIUIa.

IlIto ce Tnue pmeme (Miamum wcmon 15 rommHa) Koja ce pamgHO
aHTaXYy]y Y YICHHUKNM 3amapyrama, Tpeda pehu ma je To mATame JIeIoM
perynucaHo nponucuma u3 chepe odpaszoBama (3aKOHOM O OCHOBaMa
cucreMa o0pa3oBama M BaclUTamka, 3AKOHOM O OCHOBHOM 00pa3oBamy U
BacnuTamwy U [IpaBUITHUKOM O YUEHHYKUM 3ajpyrama). OBUM MponucuMa
je mo3BosbeHa MOTyhHOCT pajia yueHUKa y OKBUPY yYEHHUUKE 3aJpyre ca
UJbEM J1a ce 00e30enu mpodeCHoHaTHO YCMepaBame YUCHHKAa U Pa3Boj
HETOBOT MIPETY3ETHUYKOT AyXa, J1a ¢e Pa3BHja MO3UTHBHHU OJTHOC ITPeMa pajy
u (hopMupajy pajiHe HaBHKe, alli HUCY MpeABUleHe ofpeade Koje TOBOpe O
ycJIOBUMa pajia yYeHUKa (yUEHHUIU KOT y3pacTa MJIM KOjUX pa3peia OCHOBHE
IIKOJIE MOTY Jia pajie) Kao M oapende O IUXOBO] 3aITUTHU JOK Y OKBUPY
3ajpyre, Kao 3aapyrapu, 00aBibajy MPOU3BOIHU PaJl HIIH MIPYXKajy YCIyTre,
a Koje TIPOM3BOJIE WIIH YCIIyTe, IIITa BUIIIE, 33/IpyTra Kao MPaBHO JIMIIE MOXKE
Ha TPXKUINTY poda M ycayra Jia YHOBYH.

IIpema Tome, 3aKOHOM O OCHOBHOM 00Pa30Bamy M BACIHUTAMY, KOjH
JIOMYIIITa OCHUBAKE M PaJ] YICHUUIKUX 3apyra (41.53.),* tpeda ypeautu,
WIN YIIYTUTH Ha MOJ3aKOHCKH aKT KojuM he ce ypeauTu,”’ murama yciaoBa
paja M 3alITUTE Ha paJy yYeHHKa KOjU pajie y THM 3ajpyrama y CMHUCIY
HupexTtuse 94/33 (41.6.-12.).

35 3akoH 0 IyanHOM 00pa3oBamy, ,,Ci.macauk PC, 6p.101/2017, 6/2020.

36 ,lllkoma Moxe Ja OCHYje YYCHHUKY 3aJpyry paad pa3Boja MPeay3eTHHYKOT ayXa,
MO3UTUBHOT OJHOCA YYCHHKA TpeMa pajy, OBE3MBAEM HACTABE Ca CBETOM paja, Kao U
npodecuoHanne opujeranuje. Pax yueHuka 3aupyre ypelyje ce ctaryToM MIKoJIe U TPpaBUiInMa
3a paj 3aJapyre, y ckiaay ca 3akoHoMm*, wi.53. cT.1.u 2. 3akoHa 0 OCHOBHOM 00pa3oBamy U
BaCIIUTAbY.

37 TlpaBWIHHK O yUSHHYKUM 3ajpyrama, ,,Ci. rmacauk P.Cpouje”, 6p.31/2018.
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3.3. Pao oeue na 1axum nociosuma

JpxaBe unaHuIE Koje KOpUCTe MOTYNHOCTH U3y3nMama o 3a0paHe
nedujer paga y cmucny 4i.7. Kousennwuje 0p.138 m un.4.cr.2.Tauka (1)
Hupextuse 94/33 oyacne cy 0a oepunuuiy naxe nociose u ycioge noo
Kojuma ce Mozy mu nocjiosu 0basabamu.

Jlaxu nocnosu, y cmucny Kousennuje 6p.138 (un.7.ct.1.) u Jlupexktune
94/33 (an.3. ctaB 1. Tauka (), noopaszymesajy ceaxu pao koju 3602 ceoje
npupoode u ycio8a noo Kojuma ce epuiu. (a) eeposamuo nehe wmemumu
cueypHocmu, 30pasmy Ui pazeojy oemema, u (b) Koju Huje makag oa omema
Odeme y noxahary wixone unu yuewha y npoepamuma npo@ecuoHaino
VeMepasara Uil 0Cnocoodbasarba o Npocpamuma Koje je o00oopuno
Haonexcro meno. lipenopyka je 1a oBakBY WM CJAUMYHY AeUHULIN]Y Tpeda
YHETH Yy 3aKO0H, a npenu3nuje onpehuBame Jakux nocyaosa (y3 moryhnocr
NOMMEHHYHOI BHUX0BOI Ha0pajamba U KBAJIM(PUKOBAKA WIN IPYIUCAHA)
NPenocTyTH NOA3aKOHCKOj PeryJaTuBy — ypenda o JIAKOM pajay 3a Jewy).
Tpeba kopucTuTH ypealy, Kao MOA3AKOHCKH aKT 33 PEryJjiucame pajHor
aHTaXXOBama JIeIIe, jep TO je ,,Hajjaun’ MOJI3aKOHCKH aKT KOjU JJOHOCH BJIaJa,
Ka0 KOJICTHjaJHU OpraH M3BPIIHE BJIACTH, U TO j€ TIOA3aKOHCKH aKT KOJUM
ce, y eMucITy 3akoHa o mpekprrajuma ( mpema wr.4.cT.l. “mpekpIaju ce Mory
MIPOITMCHUBATH 3aKOHOM WJIH YpemooM™........ ),*¥ MOTy OZpennuTH MpeKpInaju
3a HEMOIITOBamke ofipenada o JAeurjeM paay ca oAroBapajyhmm ka3zHama, a
Meh)yHapoIHu TOKYMEHTH 0[] KOjUX C€ MOIJIO Y OBOM paay HHCUCTHPAjy 1a
3eMJbe MOTIHCHHIIE, OAHOCHO UYJIAHHIIE, CBOjHM HAIMOHATHUM MPOIHUCHMA
ypeie ¥ MUTamka Ha/130pa HaJl IPUMEHOM npeBul)eHnx oapenada o aeuujem
paay ¥ yTBpIe MOTpeOHE Mepe Y CIydajy BbUXOBOT HETOITOBama (41.9. CT.2.
Kongenmuje MOP-a 6p.138 0 MUHIMAaITHUM TOJJTHAMA CTAPOCTH 32 3aCHUBAHE
paxHor onHoca u ui.14. lupextuse EY 6p.94/33 o 3amtutu Maagux Jeyau
Ha pany. [akie, ypeaOdom MpenusHo MpelBUICTH U3y3eTKE O MPUHLIUMA
3abpane paga aeue muahe on 15 ronuna mpensuleHOr M y HaBeJeHUM
MeljyHapoJHUM JIOKYMEHTHMA U jacHO JeduHHCcaHOT y Hamem Oyayhem
3aKOHOJIAaBCTBY y3 JOMyIITame ofaroBapajyhmx m3ysertaka. To 3axteBa
CTPOT0, OMHOCHO EKCIUIUIIUTHO W MHTEH3UBHO (IIeTaJhHO) neuHHuCcame
onaroeapajyhux onapenada y ypeadu, kako O IITO Mame MPOCTOpa 0CTaIo
32 BbBUXOBO EKCTEH3HBHO, OJHOCHO IIMPOKO TYMAu€HE U Y IPAKCH JOBOAMIIO
JI0 Pa3IMYUTUX MIPUCTYTIA Y cipoBol)ewy ypende. M3yseun y mpaBy ce cTporo
JIe(UHUITY U CTPOTO TyMade.

VY cBakoM ciy4ajy, pad Jelle Ha JaKWM IIOCIIOBHMa je OMIIHja
(MoryhHOCT) KOjy Ap’kaBe MOTY 1a KopucTe unu He (un. 7. Konsennuje

38 3akoH o npekpiajuma ,,Ci.oin. PC*, 6p.65/2013,13/2016,98/2016-Onnyka YC, 91/2019,-
JIp.3aKOH
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0p.138 m un.4.ct.2. lupextuse 94/33), anu pax aene BaH TUX MoryhHocru, a
MMOCEOHO Ha TEITKUM U OTTACHUM ITOCJIOBHMA je 3a0paHa Kojy IpKaBe Mopajy
nomroBatu (wi.2.ct.l. Konsernmuje 0p.138 u wrd.ct.l Jupextuse 94/33).
[TpuTom, nake mociose He Tpebda cMaTpaTH Kao MOCI0BE ,,APYTOr peaa“ (Marmbe
Ba)KHHM), Y OJHOCY Ha pe/loBHE, yoOrajeHe TTOCIOBE - HAMEHEHE TUIIMa Koja
HCIYHaBajy OIIITE YCIOBE 32 3aNolljbaBamke. M Taku NOCIoBH MOpa3yMeBajy
onpehenu paj, onrorapajyhe ycioBe 1moja Kojuma ce BpIIe, TPOIICHE IICUXO0-
(pu3mUKUX TMOTEHIHjaIa, MTO Y KPajiboj JIMHUJU BOAU UCIPIJBHBALY U
yMOpY, Tj. MOTyheM yrpokaBamy CBEYKYITHOT HHTETPUTETA OHOTA KO PaJIH.
3amo u K00 1akux nocioea mpeda npedsudemu oozoeapajyhe ycnose 3a
RUX060 00a6.baIbE U 3AUIMUMY RPUTUKOM IUX0602 00a8/6a A, KAO WO
MO YUHUMO U KAOa Cy y numaryy pedoeHu (yoouuajenu) uiu mewku u
ORACHU NOCNO6U, MUM npe Kada me (1aKe) nocose 00aswajy oeyd.

Cxomno 4. 7. Korsenruje 0p.138. Ha makoM paay ce MOTY aHTa)KOBAaTH
camo Jiera koja ¢y y y3pacty ox 13 1o 15 rogmna, kao u MIaau Koja uMajy
15 roguHa, anM joul HUCY 3aBPIIMIMA O0aBE3HO IMIKONOBamwe. CrnuaH
npuctyn umamo u y HupextuBu 94/33. Konkperno, Hdupextusa 94/33
(un.4. ct.2. Tauka (1), Hajrpe npeaBuba a JTaKIe MocjoBe MOy 00aBJbaTH
nera o HajMame 14 rompmHa xuBoTa. Ha mpBu morsen oBae ce cpehemo ca
pasIUYuTHM peneruMa: KoHBeHIHja oy iTa pa Ha JaKUM TIOCIIOBUMA U
neru o 13 ronuHa, a Jlupektusa npeasuha na nere mutahe o 14 rogmHa He
MOXKE JIa paJii HUTHU Ha JaKIIUM NocioBuMa. Wmak, Tpeba UMaTu y BUIY |
IpyTy pedeHuny y tad.(u) ct.2. un.4. Jlupektuse, Mo Kojoj ,,JaKIie ImocIoBe
Mory o0aBipaTh, MehyTuM, 1 Aena y 1oou ox 13 ronuHa, y3 orpaHu4eHu
O0poj paHUX caTH HEJCJHHO M y cJyYajeBUMa KaTeropuja pajaa Koje cy
npenBuleHe HAITMOHATHUM 3aKOHOIABCTBOM. lak.ie, y Hauwiem npagy mpeoa
npeosudemu mozyhnocm paoa oeue cmapocmu 00 13 0o 15 zo0una, xkao u
auya koja umajy 15 200una, anu jouw Hucy 3a8puiuna 0CHO8HO WKO1068arbe,
Ha o0pelienum 1aKum nOCA06UMA CA YMEPHeHUM MAKCUMATHUM MPAjarbem
OHEBHO2 U HeDe/bHO2 PAOHOZ 6PEMEHA U OPY2UM YCI08UMA PAOA Y RO2TE0Y
muxoee 3auimume Ha paoy.

IIpema Tome, cxomuo wir.4. ct.3. Jlupextnse 94/33, mponucuma Mopajy
ce MpeABUACTH TIOCIOBU (AKTUBHOCTH), Y CMHCITY Jare Ae(pUHHIIMje JTaKor
pazna, U ycJoBH IO KOjUMa HaBe/AeHa Jiela MOTy Ja pajie, Npuapxkaajyhu
ce oapenaba ose [lupektuBe. Y ynopeaHom npaBy cpehy ce oOnyHo 1Ba
MIPETXO/IHA yCJIOBA 3a PaJHO aHTaXKOBae JIelle Ha JJAKUM IOCIIOBUMa: ()
CarjacHOCT POAMTEJha WJIM 3aKOHCKOT 3aCTYITHHKA JETeTa, OJTHOCHO (Y
HEKHM 3eMJbaMa) CarjJacHOCT WHCIICKIIHje pajsia, KOjoM caryiacHomrhy ce
00e30elyyje rapaHTHja 1a Mocao oAroBapa CriocoOOHOCTHMA JieTeTa U 1a Hehe
OMETaTH HETOBO HIKOJIOBamkE; (0) MUIIIbEHE 3[PAaBCTBEHOr OpraHa, KOjuM
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ce 00e30¢ehyje rapanTuja ga ogpeheHn KOHKPETHU MMOCTIOBU HUCY IITETHH IO
3/IpaBJbe Ofpel)eHoT AeTeTa U HeroB pas3poj. Ciaude yciioBe 3a 3aCHUBAHE
pajHOTr OJHOCA M paj MajoJjeTHUKa (uia on 15 mo 18 roxmHa) npensuha
¥ Ham 3aKkoH O pany (4wi1.25.), Teé TUM Ipe OBaKBe YyCJIOBE Tpeba HalluM
MPOIUCUMA MTPEBUICTH U KaJI je y TUTamy paj inna muahux ox 15 roquna.
MehyTum, nuiie Koje je HaBpIIuIO 15 rofguHa )KUBOTA U 3aCHOBAJIO pajHU
OITHOC y3 CarJIACHOCT POAUTEJha M MHUIIJBCHE JIeKapa, MOXKE CaMOCTAITHO,
0e3 numje carJacHOCTH, J1a TIpeay3uMa IMpaBHE TOCIIOBE KOjuMa YIIpaBJba
W pacroiiake CBOjOM 3apaJioM WJIM WMOBHHOM KOjy jé CTEKIIO COIICTBEHHM
panom (Buau 4i.64. ct.3. [lopoguuHor 3akoHa). TakBy MOCIOBHY CIOCOOHOCT
HEMajy paJiHO aHTa)XOBaHa Jiena ucnoj 15 romguna, Beh UM je morpeOHa
MPETXOHA NI HAKHAIHA CarJIaCHOCT poauTesba (Buau 4i.64. ct.l. u c1.2.
IMopoauunor 3akoHa). Ca 1pyre cTpaHe, pOJAUTEb KMa IIPaBo Ja Mpeay3umMa
MpaBHE TIOCIIOBE KOjHMa YIIpaBJba M PACIOJiaXke TTPUXOIOM KOJH je CTEKJIIO
nete mutahe ox 15 roguna (un.72.ct.3. [lopogudHor 3akoHa).

4. Yc10BH 101 KOjUMa Jielia Mory ja pajae

Ilopen pedeHor y Be3u ca ciay4yajeBHMAa W MPETXOAHHM yCJIOBHMA
Mo KojuMa jela Mory Jaa paje, NponucuMa Tpeda ypeaAuTH U A0JaTHe
ycJoBe 3a paj Jelie y CBUM rope HaBeJeHHMM CJIy4YajeBUMAa, Y CMHCJIY
KonBennuje 138 u {upextuBe 94/33. OBa /IupekTHBa HMHCHCTHPA HA
peryjucamy cielehux nurama u cagp:xu ogpelhena npasuia y Be3u ca
BUXOBUM peryiaucamM: (1) onmre odaBe3e NOCJI01aBLA Y Be3U 3aLUTHTE
Ha paay; (2) nurame pagHor BpemeHa (ykJ/byuyjyhu m Hohnu pan); (3)
NMHUTamke 0AMOPa; (4) MuTame Mepa 3a cipoBoljerse M NpuMeHy YTBpleHnx
NMpaBHUX MpPaBUJIA.

4.1. Onwme mepe u obaeese nociooasua y
6e3u 3auimume Maaoux Ha paoy

Y JlupextuBu 94/33 (411.6.) TOBOPH CE OnuLmuM 006age3ama mocioiaBia
y BE3H 3alITUTE MJIAJIUX Ha pany. Ped je o onumum obaseszama xoje umajy
JIBa aCIICKTa: IPBO, THYY CE€ CBUX I0CI0AaBala (IpaBHUX U (PU3UUYKKX JIUIIA,
KaKO y jJaBHOM TaKO W y MPHUBATHOM CEKTOPY); APYTro, THIY CE TOJI0XKaja
cBuX nuna maahux ox 18 romrHa Koja ¢y paJHO aHTa)KOBaHa (Ha OWIIO KOjH
HAuYWH) KOJI rociiofaBia (yKJbyuyjyhu u paj aeie y HaBeIeHUM J03BOJbeHHM
ciyvajeBuma). Jlupektuna 94/33 caapxu 1 moceOHa MpaBuiia y BE3U ycIoBa
pana nere (4i1.8.- pagHo Bpeme; wi.9.- Hohuu pax; wi.10.- onmopwu).

[Ipema ui1.6. lupekTuBe, MociioaBal iMa HEKOJIMKO OIIITHX 00aBe3a
y Be3H ca CIIpOBOhel-eM Mepa 3aIlTHTE MIaauX ( T€ U Jere) Ha paxy. [Iputom
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je obaBe3aH Ja y3Me HApOYHUTO y O03Up creyuguune puszuxe KOju Cy
CKOITYaHU ca nocebHom parusouthy miaoux, y cMuciy wi.7/1. Jlupektuse
(moceOHa pamBUBOCT MIIQIMX jECTE MOCIIEANIIA BIXOBOT HEOCTATKA UCKYCTBA,
HETIOCTOjaba CBECTU O MOCTOjehnM MM MOTEHIMjaTHUM pU3HIMMa WIIN
YHEHUIIE Ja MJIa iU JbyIH jOIIl HUCY TOTITYHO ca3peinu). Hamum nponucuma
oBe omnuITe obaBe3e Cy Ha MPUXBaTIbUB HAUMH paspalene, mro hemo y napem
TEKCTY TOKYIIATH JIa HIIYCTPYjeMO.

(1) Cxomno HupextuBu 94/33 (41.6. cT1.2.), mocnogasall Tpedba ma
CIIPOBONIM TIpefBHl)eHe Mepe Ha OCHOBY IPOIEHE OMACHOCTH 32 MJIaJie
JbyZie y BE3H ca HBHXOBHM pajaoM. IIporeHa ce Mopa CaunHHUTH Npe HEro
HITO MJIAJIM JBYAHM CTyIe Ha paj W MOYHY Ja paae (Omiio 1a je y nmuTamy
CTyTame Ha paJi MPUIMKOM 3aCHHBaba PaHOT OJJHOCA HITU IPYTOT PaJHOT
aHTQXOBama, VTN TIPUIIMKOM TIPEMEIITaja y TOKY Tpajama 3aIocicmha u
paza ca jeHOT Ha IPyTo pagHO MECTO). PeBu3Mja mpolleHe je HeomxoaHa y
ciydajy cBake Behe (3Ha4ajHHje) MpoMeHe paaHuX ycioa. [Ipu nmpomenn
OIaCHOCTH, Tpeba MoceOHy MaKwy 0OpaTUTH Ha: (a) OIpeMy M paciopen
pajHOT MecTa U paJHOT MpocTopa; (0) mpupoay, CTENICH U Tpajambe n3jarama
(u3uKamTHUM, OUOJIOIKUM M XEMHjCKUM areHcuma; (1) HauuH, OOUM U
Kopuimheme pagHe onpeMe, ToceOHO areHaca, MallnHa, anapara u Apyrux
ypehaja; () opraHn3oBame pagHUX MMOCTYIIaKa U oTiepaliija Kao 1 HAaYWH Ha
KOjHu ce OHU KOMOWHY]jy (OpraHusanwja pana); (€) Ha HUBO 0CIIOc0o0JbaBamba
U 00yKe MIIaJAHX JbYIH.

(2) Axo TIpoIieHa ONTAaCHOCTH MOKAXeE J1a IIOCTOjU PU3UK 33 CUTY PHOCT,
(DM3MYKO MM MEHTAJHO 3/IpaBJbe WIIM Pa3BOj MJAJUX JbY/H, Taja Tpeda
00e30emuTH onroeapajyhe 6ecriatae (OJHOCHO Ha TepeT MOCaoAaBIa)®
3ApaBCTBEHE TIpErJiefic W IMPOIEHE 3/Ipajha y PEIOBHUM BPEMEHCKHM
uHTepBaduMa. TuMe ce He CycneHIyjy o0aBese mocioaasia u3 Jupexruse
0p.89/391, ** npensubene y [ornasswy 11 (4n.5. — 13.), 1 moce6HO ce moABIAYM
Jna mocnozasail Tpeda (y emuciy wi.7. Jupekruse 6p.89/391) xox mianupama,
crnpoBolema u npahema yciaoBa 3a CHTYPHOCT U 3/IpaBJbe MIIaJIUX Ha pafy,
Jla aHTa)XKyje KOMIIETCHTHE eKCTepHE CITyKOe WIIH JINIA, YKOJIMKO HeMa Ha
pacroyiaramy KOMIIETEHTHE cBoOje 3amocicHe (4i1.6/4 lupexktuse 94/33).

(3) IlocnonaBar je mykaH aa obaBemTaBa miaje Jpyjae 0 Moryhum
PHU3UIMMA U O CBUM MepaMa IpeJBUl)EHUM 32 3alITHTY BUXOBE CUTYPHOCTH

39 Jlekapcku mpemienu, npoieHe u npaheme 31paBiba MIAIUX JbYIH Ha Pajy, MOTY OUTH
U JICO HAILMOHAIHOI CHCTEMa 3[PABCTBCHE 3AITHTE M 3IPABCTBCHOI OCHIypama (Wi 6/2
Jupexruse).

40  JupexktuBa EY 0p.89/391 w3 1989 o yBohewy Mepa 3a MOACTHIAE
nobospinama 0e30eHOCTH W 37paBiba panHuka Ha pany, Official Journal, L 183,
29.0601989,p.0001-008), moctymua Ha: https://eur-lex.europa.cu/legal-content/HR/TXT/
HTML/?uri=CELEX:31989L.0391&from=HR
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u 3npassba (4n.6/3 upextuse 94/33). Y ynopearom mpasy (HIp. Ayctpuja),
mocJIoaBall iMa 00aBe3y Jia YHaIpe 00aBeCcTH afoJIeCIieHTe U Intia Miaha
on 15 ronmHa (kox mmahux ox 15 rogmHa obOaBemITaBa U pOAUTEIbE WUITH
3aKOHCKE 3aCTyIHUKE), 0 pu3nuumMa oj Hecpehe nim 6onectu Kojuma cy
U3JI0KEHH Ha paay M O Mpeay3eTUM MepaMa MpeBeHIje U 0e30eJTHOCTH Ha
paﬂy‘41

(4) Kana je ped o pamxy Aerie y OKBUPY KOMOMHOBAHUX IIporpama
oOpa3oBama M pana, mpemMa 3aKoHOYy O JyaTHOM oOpa3oBamy (41.9.cT.l.),
y JIyaJTHOM 00pa3oBary yUYeHHUK moxal)a HacTaBy y HIKOJIHM M Y9 KPO3 paj
KOJI TIOCJIOJIABIIA, Y CKJIaay ca CTaHAapAuMa KBalu(HKalHje U IIAHOM U
porpaMoM HacTaBe M yuewma.” Mely ycnoBuma koje mocnopasail Mopa a
UCITYHU paJii n3Bohema yuerma Kpo3 paJl, mpeaBul)eH je 1 yCIIOB KOjH ce THYe
0b6e30chuBama Mepa 6€30eTHOCTH U 3paBJba Ha paay y CKJIady ca 3aKOHOM
(an.11.ct.l.Tau.4. 3akoHa O TyaTHOM 00pa3oBamy). Ty ce, Ipe cBera, MUCIH
Ha YCJIOBE U Mepe NOABYyYeHe y MpeTXoaHuM Tadkama, of (1) mo (3), mox
oBuUM HaclioBoM. CeM Tora, Ypenoom o yTBphuBamy OMacHOr pajaa 3a Jeiy
(un.5.cT.1)® je npenBuleHo 1a ycTaHOBa 3a CTPYYHO 00pa3oBambe, Cpelmba
CTpYyYHa IIKOJIa, OJTHOCHO OPTaHU3aTop MpaKce, AyXKaH je Ja 3a ey (Jinua
mo 18 roguHa xuBOTA, WI.2.cT.1. Tad.2.), y OKBHpPY CTPYYHOT 00Opa3oBama,
00e30enm HAI30p HACTaBHUKA MW MEHTOPA, KA0 U TOIITOBAMH-E HAJBHUIIIIX
cTanaapaa 6e30eHOCTH U 37paBJba HA PaJy.

Mosxe ce pehu na y Cpouju, y norsieny HaBeACHUX OMILTUX 00aBe3a
MOCJIONIaBIa y BE3M Ca 3alITHUTOM 3arloClICHUX MIIaJuX Ha paay y CMUCIY
Hupexture 94/33, onpende 3akoHa 0 pajy, 3akoHa 0 0€30€THOCTH U 3/IpaBJby
Ha paay*, [IpaBuIHHKa O IPEBEHTHBHUM Mepama 3a Oe30e/1aH 1 3/1paB paj
MIagnx, Ypenoe o yTBphuBamy ormacHOT paja 3a ey Cy MOTITyHO yekinalhere.
Ca TuM y Be3u pelieBaHTHE Cy OHE ojpende 3akoHa O pajay Koje roOBOpe O
3alITUTH OMJIAJIMHE HA pajay Uy Be3H ca pajoM (4. 25, 84.-86.), o kojuma je
Hanpesa Ouilo peun y Besu ca konBeHuujama MOP-a 6p.138 u 182. ITocebHO
Cy pesieBaHTHE ojipende 3akoHa 0 0e30eMHOCTH U 3/IpaBJby Ha paay Koje
TOBOpE O OIIITHM M TOCEOHUM 0OaBe3aMa IMOCII0/IaBlia Y Be3u 0e30€THOCTH
W 3]IpaBJba Ha pajy, Te 0 00aBe3amMa y CMHUCITY OCIIOCO0JbaBamba 3amoCICHIX
3a 6e30eaH 1 3/1paB paJl, a Koje o0aBe3e NCTOBPEMEHO MPENICTaBIbajy IIpaBa
3anocineHux (un.8. — 31.). IloceOHa mpaBa, o0aBe3e W MPEBEHTUBHE Mepe

41 Buau Ham M3Bemntaj o Mel)yHapoqHUM cTaHAapArMa y BE3U ICUH]jer pajia | O Mpeyio3uMa
3a u3MeHy u AnyHy npomnuca P. CPouje y momieny 3amrure aene Ha paay™, [Ipojekar MAII-
16, bebpyap, 2021.

42 3akoH 0 ayajqHOM 00pa3oBamy, ,,Ci.miacauk PC“, 6p.101/2017.

43 VYpenba o yrBphuBamy onacHor paza 3a aeny, ,,Ci.riacauk PC, 6p.53/2017.

44 3akoHo0e30enHOCTHH3ApABIbY HapaLy, ‘Ci.riacHauk PC,6p.101/2005,91/2015,113/2017.-
JIp.3aKOH.
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y Be3u ca 0e30emHomIny u 3IpaBibeM HA paxy MIaaux (HApOUHUTO Yy BE3HU
ca BUXOBUM TYXOBHHM U TEJIICCHHM pPa3B0OjeM), CIIOPA3YMHO TIPOIHCY]Y
MUHHCTApP HAJUICKAH 32 pajl ¥ MUHKCTAp HaJUIeXKaH 32 37jpalbe (41.6/2 3akoHa
0 06e30eTHOCTH | 37]paBJby Ha pajy).”

Ilon ytumajeM W Apyrux WHCTPyMEHaTa M IHPEKTHBa U3 chepe
3aIlITUTE Ha pajy u o0pa3oBama, 3aKOH 0 0€30€IHOCTH U 3/IpaBJby Ha pajy
Hope;| 3aIO0CICHUX MJIaJINX OJIHOCHU C€ JOIll M Ha YUYCHUKE KaJia ce Hallase
Ha TIPAKCH FUTH MPAKTUYHO] HACTABH, MIIaJic Ha TOOPOBOJLHUM PagHUM
akiujaMa (BOJIOHTEPH) U TAKMHUYCHHMa Y BE3H Ca PajioM, Kao U Ha CBa
muna (Maaha unm crapuja) Koja ce 3aTeKHY y PagHOj OKOJMHU 00aBJbamba
oznpel)eHnx mocioBa, ako je 0 ’BUXOBOM MPUCYCTBY YIIO3HAT MOCIOAaBaIl.*¢
Cewm Ttora, 3akoH 0 6€30eTHOCTH U 3ApaBJby Ha pamdy, y Ayxy dupektuse
89/391, ycBaja MozepHH KOHIICTIIIH]CKU OKBHP KOju 00aBe3e IOCIOAABIA U
MpaBa 3aroclIeHUX, U OOPHYTO, CTaBJba Y PEIUIIPOYHH OJTHOC, IIITO JIOBOJIH
o0e cTpaHe y mapTHEPCKY MO3HIINjy OATOBOPHUX cyOjekaTa 3a O0e30em1an u
3[paB paj Kao MUTakE O] 3ajeJHIUYKOT nHTepeca.?’

VY nyxy nmoMeHyTOT KOHIIEHIIUjCKOT OKBHPA, MpeMa 3aKOHY 0 0e30e1-
HOCTH U 37paBJby Ha pany CpOuje mocionasail He camMo IITO, Y CMHUCIY
HupextuBe 94/33 nma obaBe3y ma oOaperTaBa 3amoCiIeHE O MOTyhum
pU3HIIIMA U 0 MepaMa y BE3H ca lBbHXOBOM Oe30emHomnthy u 3mpaBibeM, Beh
uMa U TyXHOCT (wr.45. 3akoHa) Ja oMOryhu MapTULHITANH]Y 3aMO0CIEHUX
y pa3smarpamy CBUX MHUTama Koja ce ofgHOoce Ha 0e30eIHOCT U 3/paBJbe,
Tj. Za 3amocieHH OyAy KOCIYyJNTOBaHM W Jia Ipeijaxy onarorapajyha
peuiemha. MHCTUTYIIMOHAIM3AlM]a Te TapTUIUIIAIM]E U3BPIICHA je Y BUTY
npeAcTaBHUKA 3armocieHnx 1 Ombdopa 3a 6e36emHoCT u 3apaBibe (Wdd. —
48.). IlocmomaBary, TpeICTaBHUK 3aMOCICHUX, 0OMHOCHO Om00p W CHHIUKAT
3aM0CIIeHHX IYKHU ¢y Aa Mel)ycoOHo capal)yjy o nutamuma 6e30eTHOCTH U
31paBiba Ha pany (w1.48. 3akoHa o 6e30emHOCTH U 31paBibyHa pany). OBaj
3akoH He mpezaBuha caMo MpeKpIIajHe oJpea0e 3a oAroBopaHa Juia, Beh
CTUMYJIHIIIE CBE HaBEICHE CyOjeKTe Jla Ce IITO OATOBOPHHU]E OJHOCE IpeMa

45 TlpaBWIHMK O IPEBEHTUBHUM Mepama 3a Oe30emaH M 31paB paj Miagux, ,,CiyxOeHu
miacHuk PC*, 6p.102/2016. Ogaj [IpaBuiHuk npumMemyje ce Ha muane (iuna o 15 mo 18
TOJIMHA) KOjH CY Y PJHOM OIHOCY KOJI ITOCJIO/IaBIa, Kao M Ha MJIaJIC KOjH 10 GHUII0 KOM OCHOBY
obaBJbajy pan ko nmocioaasia (wi.2. [paBuiHuka).

46 Hauprom 3akoHa 0 6e30€IHOCTH U 3[IpaBby Ha pajay MpeaBUEHO je 11a ce OBaj 3aKOH
HPUMEEbYje Y CBUM JICIIATHOCTHMA Y JABHOM U IIPUBATHOM CEKTOPY, T€ [1a IPaBo Ha 6e30eAHOCT
W 3[[paBJbe HA Pajly UMajy U JIUIIA KOja ce camMo3anolubaBajy (wi.6/1/2), noctynHo Ha: https:/
www.paragraf.rs/dnevne-vesti/100619/100619-vest12.html. Tume ce oBaj mportuc jadye Besyje
3a ayx Jlupekruse 94/33, koja ce Takolje OIHOCH ¥ Ha jaBHU U HA TIPUBATHH CEKTOP.

47 3aro 3akoH 0 0e30emHOCTH W 3IpaBiby Ha pany (wi.75.) yTBphyje M mpekpiiajHy
OJIFOBOPHOCT paJIHKKA, aKO C€ HE MpUpKaBa 00e30eheHUX Mepa 3allTUTE Ha pay.
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nuTamuMa 0e30eIHOCTH U 3JIpaBJba Ha pajy Kpo3 JIOJeNy HaIMOHATHUX
npu3Hama (11.60a).

Haxne, npousunazu oa cy nawium nocmojehum nponucuma na
npuxeam.bué Hauyun paspalene nagedene odaseze nociooasya y éesu
3auimume mMaao0uUx /byou Ha paoy.

Ha osom mecmy, mpeba umamu y 6udy u numarbe pada oeue u Maaoux
eéan npocmopuja nocinooasua. Ilpema 3axony o paoy (un.42.cm.2.), moeyha
cy 08a modena pada ean npocmopuja nociooasya: (a) pao koo kyhe — work
at home; u (6) pao Ha oawuny — distance work. Konsenyujom MOP-a 6p.177
u3 1996. cooune (cmynuna na cuacy anpuna 2000.e00une) u Ilpenopyxom
0p.184 0 pady ko0 kyhe (npumeryjy ce u Kaoa je y numarby pao Ha 0a/buy),
npomosuie ce RPUHWUN JeOHAKO02 NOCHYNAFA NPeMa PAOHUYUMA Koo Kyhe
U ocmanum 3anocienuma koo nocrooasya, (wi.4.cm.l. Konsenyuje 177).
IIpuHIUTT jeqHAaKOT TIOCTYyTakha MpeaBHheH je 1 y 3akoHy 0 pamy (4m.42.
cT.4,cT.5. 1 c1.6.). CxomHO ToMe, U cxonHOo wi.4.ct.2.1a4.(i) ¥ (r) KoHBeHImje
0p.177, npuHLIMI jeIHAKOT TTOCTYIIamkba IpeMa paJHuuMa Ko kyhe Tpeba na
CE OJITHOCH M Ha 3aIITUTY y Be3n 0e30eIHOCTH U 3[[paBJjba Ha paay, Kao U Ha
MUHHUMAJTHH Y3PacT Kao ycJIoB 3a Taka paj. [loceOHO je npenpuleHo y wi.7.
Kousenmuje 6p.177 na HallmOHATHU MPOITHCH 0 6€30€THOCTH U 3/IpaBJby HA
paxy Tpeba ma ce mpuMemyjy U Ha kKyhHu panx, y3umajyhn y 003up merone
noceOHe KapaKTePUCTHKE, T€ Ja je MOTPEeOHO YTBPAUTH YCIOBE IO/ KOjrIMa
onpehene Bpcre mocnoBa u ynorpeda oapeheHnx cycrcTaHI MOTY OUTH
3a0pameHH y KyHOM pajy 3 3/[paBCTBEHHX M 0e30e10HOCHUX pasiora.*®
Céu nponucu Kojuma ce pecyiuuly MUHUMAIHE 200UHe 3a 3ANOCIEme U
yCll06u paoa 3anocienux, npumemnyjy ce u Ha pao koo kyhe, oonoctno pao
Ha oawuny. /lakne, 00pedde y ée3u 0onyuimeHoz U HeOONYWmeHoz2 paoa
Mmiaaoux u oeue u3z koneenuyuja op.138, 182, /lupexmuse 94/33 u nawux
nponuca mozy ce npumeHumu u 'y ciayuajy paoa koo Kyhe unu paoa na
dasuny. MehyTum, Moxke OUTH OTBOPEHO MUTaHkEe MOTYNHOCTH OBaKBOT
HauMHAa pajia Jele (JIuia ucroj 15 roguna) y ciydyajeBuMa KaJia je lbHX0B pajl
JONYIITEeH, COO3UPOM Ha OKOJTHOCT JIa KOJI pajia BaH MPOCTOPH]ja MOCI0/aBIa
00jeKTHUBHO je 0TeKaHa (300T TUCIOIMPAHOCTH MECTa Pajia M 300T IO TOBAha
MPUBATHOCTHU PaHUKA U FheTOBE TIOPOJIMIIE) ¥ CJIA0M KOHTPOJIA MOCIIOAaBIIa
Y MHCIEKIIHje y MOrJieay yclioBa paja U Mepa 3allTUTe Ha pajy, a Kaja
Cy y IUTamy Jela Ta KOHTpoJia Tpeda Jia jaua a He ja ciabu. Cem Tora,
Tpeba uMaTH y BUAY ¥ noTpely Bohewa eBUICHIIM]E U CTATUCTHYKE 00pajie
mojiaTaka o pany koj kyhe, umajyhu y Buay onpenoOy 4i.6. Konsenruje 6p.177

48 3akoHoM 0 pany (wi44.) je mpeaBuljeHO a ce BaH MPOCTOPHja MOCIOAABIA MOTY
00aBJpaTH CaMo IOCJIOBH KOjU HUCY OIAaCHU WJIM IITETHH IO 3PaBJbE 3aIOCICHOT U IPYTUX
JIMIIA ¥ HE YTPOXKABA]y KUBOTHY CPEAUHY.
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0 K0jOj 3eMJbe WIAHUIIE Tpeda Ja mpeay3My oAroBapajyhe mepe ,,rako aa
CTaTHCTHKA pana yKJbydyje, y MepH y Kojoj je To moryhe, n kyham pamx™,
Kao u oxpendy 4i.6. [Ipenopyke 6p.184 mo k0joj 3eMJbe unaHuie Tpeoda,
NPEKO HaUIC)KHHUX OpraHa yIpase, 1a BOJIE EBUACHIIN]Y O MOCIOAaBIUMA U
3amocieHrMa Koju paje ko kyhe.*

4.2. Iloceone mepe 3auwumume oeye na paoy

[locebHe Mepe 3amTuTe Aerle Ha pajay Oriefajy ce, Ipe cBera, y
MpaBUJIMMa BE3aHUM 33 Pezyiucarne paonoz pemena u o0mopa Jieue y
Clly4ajeBUMa BUXOBOT 103BOJBEHOT pajia. [log pagHuM BpeMeHOM, y CMUCITY
Hupexture 94/33 (un.3.ct.1.Tau.(e), moapasymeBa ce ,,CBaKO pa3io0Jbe y TOKY
Kojer je myiazia ocoda Ha TIOCIy, Ha pacroyiaramy IMOCIOAaBIly U W3BpIIaBa
CBOj€ aKTUBHOCTH MJIHM JY’KHOCTHU Y CKJIaAy Ca HALLMOHAJTHUM 3aKOHOZIaBCTBOM
W/WITN TIPaKcoM®.

Kao mrro cmo Bugenu, JupextuBa 94/33 3abpamyje paa Aere, OCUM
y U3YTEHUM Cclly4ajeBUM npensulennM y 4n4/2, o uemy je Beh 6uio peun.
YKONMHKO ApKaBa KOPUCTH MOTYRHOCT paja Aeue y cMucny wid. cras 2.
tauka (0) u (1), MOpa y TOM ciydajy Jja OrpaHUYH PaJHO BpeMe Jiele U
IPELU3HO OIPENH HEroBO TPajame, CXOIAHO HOPMAaTUBUMA U3 WI.§. CTaB
1. Tagaxe (a), (0), (n) u (o) u cra 5. {upextuse. [lonoBumo, panx gete ox
HajMame 14 ronmHa, y cmucny wi.4/2, tadka (0) [upekTuBe Be3aH je 3a
KOMOUHOBaHe npozpame pada u ocncobbasarba UIN 3a MporpaMe paaHe
npakce jeue , a y cmuciy wi.4.ct.2. Tad.(1f) Be3aH je 3a 00aBJbarbe JIaAKUUX
nocaoga. KoMOMHOBaHU MPOrpaMu pajia ¥ OCIoco0JbaBama, WM pajHa
Ipakca THYy C€ JIMLA KOja pajie y TOKy IpolLeca CTPYy4dHOr o0pa3oBama,
OZHOCHO JIMLA Y HPOLECy AyalHOT 00pa30Bamba, UK HEKOM JIPYyTOM IIPOLECY
oOpa3oBama 3a paj, CTpy4IHOT ocricoOsbaBama 1 o0yke. Kon HaBeneHe nse
BpcTe pana neue, npema wi.8.ct.l.tau.(0) u (u) Jupexruse 94/33, pagHo
BpEMe Ce OrpaHMyaBa Ha JiBa caTa AHEBHO y TOKY IIKOJICKOT JlaHa, U3BaH
BpeMeHa npensuleHor 3a noxahame mkose, 1 12 caTu HeleJbHO, OJTHOCHO Ha
ceZaM caTu JHEBHO M 35 caTl HEIeJHHO 3a paj KOju ce 00aBba y pa3modsby
0] HajMam-€ HeAeJby JaHa y Ieproay Kajga HeMa HacTase. OBe rpaHule MOTY
ce MOBHCUTH Ha ocaM caTu JHeBHO U 40 caTu HeIeJbHO KOJ JIele Koja cy

49 TlIpaBwio y Be3u BOhema OBaKBE €BUICHIIM]€ MMAIX CMO Y H3BOPHOM TEKCTY 3aKOHA O
pany u3 2005. romune, ,,“Ci.rmacauk PC*; 6p.24/2005,61/2005, wi.46. — ,,YroBop o pamy
KOjU ce 3aKJbydyje 3a 00aBJbatbe MOCIOBa BaH MPOCTOPHja MOCIO/IABIA, PETHCTPYje CC KO
HaJJISKHOT OpraHa JiokajiHe camoyrnpane‘. M3amenama u gonyHama 3akoHa o paxy u3 2014.
(,,Cn.rmacauk PC*, 6p.75/2014.) roauHe TO MPaBHIO je U30pUCAHO, ca 00pasIOKeHEM Ja
he ce moxanu 0 OBMM yroBopuma npeysuMard u3 JeaurcrBene 6ase LlenTpanHor perucrpa
00aBe3HOI COLMjAIIHOI OCUTYpamba, YMME CE€ YKHIa HENOTPeOHO aIMUHHCTPUPAILE U
UCTOBpEeMEHO 00e30elyje aieKkBaTHIja eBUICHIIN]ja HABSICHUX YTOBOPA.
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HaBpmuia 15 roguHa (Wri.8.cT.l.Taw.(I1), - TO Cy JAema Koja joIil YBEK HUCY
3aBpIIuIa 00aBe3HO MIKoJIoBake). IIpumom, cxoono cmagy 19. Ilpeamoyne
u un.8.cm.3. lupexmuee 94/33, epeme Koje mnaoe ocoode Koje paoe no
npozpamy Koju Komounyje meopujcko oopazosarse u npAKMUYan pao uiu
Ppaony npaxcy y npeoyszehy ympoute 3a oopazosarse mpeda pauynamu Kao
paono epeme. Ako maaoa ocooa paou koo euuie nociooasaua (npeoyszeha),
PaoHo epeme u paonu oanu ce caoupajy (un.8.cm.4.).

Pan mere y emucity un.4/2, Taq.(i) J{upextuse, Be3aH je 3a paz Iere Ha
JaKmuM nociiopuMa. M oBie ce momumy Jena Koja cy Hapmuia 15 roguna, Te
nozacehaMo aa cy To Milajia JIMIa Koja ¢y joll yBeK Ha 00aBE3HOM PEIOBHOM
HIKOJIOBAbY, Y CKJIaly ca HAIIMOHATHUM MPOIUCHMA.

Kana cy y nutamy ajnonecientu (juma udmehy 15 u 18 roguna, koja
HUCY BUIIIE HA 00aBE3HOM IIKOJIOBAY), TpeMa 4i1.8/2 JInpeKTruBe, BUXOBO
pazxHO BpeMe He MOXe OUTH myxe o 8 catu mHeBHO U 40 caTw HeJeIHHO, Y3
MoryhHOCT ofcTynama y CKiaay ca HallMoHAITHUM mporucuMa. Y Cpouju
MyHO paJHO BpeMe 3anociaeHux muahux ox 18 ronuHa (amonecuenara) Moxe
Jla Tpaje Hajayke 35 caTu HefeJbHO U § caTu JHEeBHO (4i1.87. 3aKoHa 0 pafy).
Taxohe, oBa MIlaja Jiniia He MOTY Jia pajie Jy»e Ol CBOT MyHOI paJHOT
BpeMeHa (IPEKOBPEMEHH PajI), HUTH Ja Ce TIOJ[BPTraBajy Mpepaciioieiiy paJHoT
BpeMeHa (11.88/1 3akoHa o pany).

Hamuwm npornucuma HUje peryimcaHo paJgHo Bpeme aete Miahe o 15
TOJIMHA KOja paJie Y OKBUPY KOMOMHOBAHOT ITpOrpama pajia i 0CloCcOOBIhaBamka
WM y OKBUPY MporpaMa pajHe MPaKce, OCUM HHIMPEKTHUM IIYyTEM Y
cMmucity ozpenada Ypenoe o yTBphuBamy onacHor paja 3a Jeiy Koje roBope
0 CITy4ajeBIMa JI030J5EHOT — OTPaHUYEHOT pajia y creu(GpuaHuM (pU3NIHIM)
cryuajesumMa.> 3amo, numarse paonoz epemena deue Koo jeonoz nociooasua
u cabuparpe paonux 0ana u paonoz epemMena Koo guuie nocjiooasauyd,
mpeba ypeoumu y2o060pom 0 Oyainom o0pazosamy, unu opyzum y2o6o0pom
0 paoHoj npakcu.

AKo je y TuTamy 3a1ocieHa Miaaa ocoda (kao MaJoJIeTHHK), OHA MOKE
pPajuTH KOJ| BUIIE O jeJTHOT MocioaBia y GopMH pajHOr 0JJHOCA CaMO ca
HEMYHUM PaJHIM BPEMEHOM (KaJia ce BpeMe MPOBEIEHO KOJ MOCIoaaBara
caOupa J10 HIBOA ITYHOT PaJIHOT BpeMeHa). OcmeapeHno nyno paono epeme(40

50 Buau onmpenbe Ypenbe: wn.5/2, tau.1)(2) — no 1/3 meceyHor BpeMeHa mpeBul)eHOT 3a
pan oapacnux; wi.5/2.1a4.2)(2) — no 1/3 MeceuHor BpemeHa npeaBul)eHOT 3a pajl OpaciuXx;
w1.5/2,2)(3) — no 1/5 MeceuHor BpeMeHa npenBuljeHor 3a paj opaciux.

51 Yroeop o ayanHOM 00pa3oBamy, MpeMa 3akoHY O IyaiaHoM oOpasoBamy (wi.16.ctT.l.),
3aK/bydyje IIKOJIAa Ca jeIHUM WM BHUILNE [OCIOAaBala Koju uMajy norBpay IlpuBpeinHe
komope Cpbuje 1a ucnymasa yciose (ycioBe, u3 wi.11. uctor 3akoHa, 3a nu3Boheme yuema
Kpo3 paj), a y iuiby o0e30ehuBarma yciioBa 3a 0CTBapUBambe CBUX CaJpikaja yuerma Kpo3 paj
Jen(GUHUCAHUX TTAHOM O TIPOrPaMOM HACTABE U yuCHa.

33



Ilpedpae Josanosuh, Penamusnocm npunyuna sabpate deuujee pada u
ere06a yepaomwa y 3axonooascmeo Cpouje, cmp. 5-44, XXVI (1/2022)

camu HeOde/bHO 3a nyHojemHue u 35 camu 3a Manojiemne 3anociene),
yonwme, a nOCedOHO KOO maaoux na pady (padehu koo jeonoz unu euwie
nocnooasaua), nompeoHo je y paoHom 3aKOHOO0AE6CHEY npedsuoemu
(Kao 6uo 3awmume oHUX KOju pade, 3auimume UHmMepecd nOC100a8ua u
opyuimeay yeaunu), Kao cMemivy 3a 3acHUBAIe paAOHO2 00HOCA, 0OHOCHO
3a ycnocmasnarwe ouo Koje epcme paonoz anzaixcosarpa. OBo 300T TOTa,
jep pan Ay>kH Of MYHOT PaJHOT BpeMEHa caM 10 ceOH je pu3uyaH paj u
HITETaH 10 3][paBJbe 3aIOCIICHOT, TI0 WHTepece MOCIOoAaBIa U APYLITBA y
uenuar— Moryhe cy yemrhe moBpezne Ha paay U oboJbema (300r ymopa u
ciabuje KOHIEHTpaluje U naxme). Ficro Ou Tpebaso ja Baxu U Kaja je
MJ1aJia oco0a pajiHO Hara)koBaHa Ha JIpYry Ha4uH (BaH paJ{HOT 0JJHOCA) KOJT
BHIIe rmocionasara. CeMm pedeHor, ykasyjemo oa nponucuma Cpouje, nuje
npeosuljeno oocmynare - npeKkopauere RyHoOZ PAOHO2 6peMeHd 3aN0CAeHUX
maahux 00 18 zo0una, éeh je mo npekpwajno cankyuonucano (ucmo ou
mepoano 0a earicu u 3a padHo AH2ANCOBAHE MATOTEHHUKE HA OPY2U HAYUH
- 6aH pAOHO2 00HOCA, 4 HOZOMOBY 3d PAOHO AH2ANCOBAHY 0€U)).

4.2.1. Hohnu pao oeye u maaoux

JpxaBe koje KOpucTe MOTYRHOCT paja Jene y cMuciy 4i4. ctas 2
tauke (0) unu (1) Hupekruse 94/33, mopajy na npeaysmy oapehene mepe y
cmucny wi.9/1/2 lupektuse, a kojuma he zadpanumu oevuju pao uzmely 20
camu yeeue u 6 camu yjympo. 3a ajionecienTe (MaJoJieTHA JIUIa) 3a0paHa
HohHor pama Baku ox 22 cara yBede U 6 caTH yjyTpo uiau u3mehy 23 cara
yBeUe U 7 CaTH yjyTpo, OCUM aKO Y THM BPEMEHCKUM PACIIOHUMA Yy TTOjeTAHIM
JIeJIaTHOCTUMA TPOIHCHMa HUje JT03BOJbeH paa. Mnak, pad ce ceaxako
3aopamwyje uzmelly nonohu u 4 cama yjympy (un.9. cmag 2. mauka (6)
Jupexmuee. Axo je 103B0JbeH HONHU paJl aJI0JIeCIICHATa, TaIa je MOTPeOHO
MPEIBHIJICTH HA/I30p BbUXOBOT pajia oJ] CTpaHe ojipaciior (ITyHOJIETHOT) JIHIIA.
Taxohe, moTpebHO je 00e30enuTH amoyecieHTHMa OecIIaTHe (JIeKapCcKe)
MPOILICHE KBUXOBOT 3/IpaBjba M CIIOCOOHOCTH Mpe cBakor ynyhuBama Ha
HahHYU paj ¥ HaKOH Tora y MePUOAMYHIM BPEMEHCKHM pa3maruma (41.9/3
HupekTuse).

Hohum pan anmonecnenara je moryhe mpeaBuJeTH y IMOjeIUHUM
JISIATHOCTUMA, Kao IITO Cy: paj y OpolapcTBy WM pubOapcTBy; paa y
OKBUPY OpPYKaHUX CHAra Wi MOJUIHje; pajl y OOJHHUIIAMA MU CIMYHUM
yCTaHOBaMa; paJl y 00JIacTH KyITYpe, YMETHOCTH, CIIOPTA UJTH OTJIAIUBAYKUX
akTUBOHOCTH (W1.9. cTaB 2. Tauka (0) Jlupekruse.

3axonom o pady Cpouje nuje pezynucano paonuo epeme oeuye, me Hu
mUx06 HoliHu paod. 3aKOHOM 0 JTyaJIHOM 00pa3oBamy (41.6.cT.3.), mpeasuleHo
je ma ,,yueme Kpo3 pal He MOXKe J1a ce peanunsyje y Bpemeny ox 22,00 gaca
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1o 6,00 yacoBa HapenHor nana”. Y wi.62. 3akoHa o pany oapeher je HohHu
paz 3a cBe 3aIociieHe Kao paja Koju ce 00aBiba y BpeMeHy of 22 daca Jio 6
yacoBa HapeaHor gana. Kaja cy y nutamy 3anocienu muahu oj 18 roguna
3akoHOM 0 pajy je 3a0pameH BUXoB HOhHU pan (41.88/1). 3y3eTHO OHEM MOTY
paautu u y GopMu HOHOT paja Ha MOCIOBUMA Y 00J1aCTH KYJITYpE, CIlopTa,
YMETHOCTH U PEKJIAMHE JICJIATHOCTH, KA0 M Y CIIy4ajy KaJia je HoTpeOHo J1a ce
HACTaBH PaJI KOjH je IIPEKUHYT ycJe] BUIIE CHIIE, TIO]T YCIIOBOM Ja TaKaB paJl
Tpaje onpeleHo BpeMe u 1a Mopa Jia Ce 3aBPIITH O€3 ojIarama, a MocIoIaBaly
HEMa Ha pacrojiaramy y JIOBOJLHOM Opojy Jpyre MyHOJIETHE 3amocieHe. Y
HaBEJCHUM Cily4ajeBUMa HONHOT paja MJaJAuX MOCIOAaBall je JAyXKaH Ja
00e30ean Haa30p HaJ BLUXOBUM PAJIOM OJ CTpaHe MYHOJIETHOT PaJHHUKA
(4n1.88/2/3 3akona o pany).

Kao mrro ce Buam, onpende dupexktuse 94/33 o 3abpanu HhHOT paga
aJioNiecIieHaTa U 0 U3y3elHrMa Oj T¢ 3a0paHe yTIaBHOM Cy caJpiKaHe y
nporcuma P. Cpouje. Meljymum, y cayuajy nohnoe paoa 3anocnenoz maaljez
00 18 200una nuje npeosulena 3aopana paoa usmelly nonohu u 4 cama
yjympo. Taxohe, Huje npensuleHo mpaso 3anocieHor mialher ox 18 ronuxa,
Koju paau Hohy, Ha OecruiaTHe IEpHOJUYHE TIPOIICHE HUXOBOT 3/IpaBiba U
CIICOOHOCTH 32 paji pe CBakor ymyhuBama Ha TakaB paJl ¥ HAKOH TOra y
MEPUOAUIHNM BPEMEHCKUM pa3MariuMma (mro ou, 300r 3Hauaja, Tpedano ga
Oyze 3akoHcKa Matepuja). OBaj HEIOCTATaK je yOIaKeH YUEEHUIIOM JIa je
nociofaBal JyskaH Jja CBAaKOM 3aI0CJICHOM KOju paau Hohy HajMame 3 yaca
CBaKoOr' paJiHOT JaHa, WK 1/3 myHOr pagHOr BpEMEHa Y TOKY jeJHE pajHe
Henesbe, 00e30e1u 00aBJbame MOCIOBA Y TOKY JaHa ako O, [0 MUIIJbEHY
JeKapa, TakaB pajl JIOBEO JIO MOTOPIIaka HEroBOT 3PaBCTBEHOT CTambA.
Takole, mocmomaBail je gy»aH 1a Ipe yBolhema HOWHOT paja 3aTpaku
MUILbEHE CHHINKATA 0 MepaMa 0e30eAHOCTH 1 3/1paBJiba Ha paay (w1.62./2/3.
3akoHa o pany). Mctuna, 3akoHOM 0 6e30eJHOCTH U 34paBJby Ha paxy (1in.43.)
je mpeasuhena obaBe3a MOCIONABIA [Ia 3aTIOCIICHOM Ha PaJHOM MECTy ca
noBehaHuM pU3UKOM 00e30eI1 TPETXOHH U IEPUOANYHE JIEKapCKe Mperie/e,
aJTM y TOM 3aKOHY, K20 U MO/I3aKOHCKUM aKTHMa KOjU TOBOPE O 3/[PABCTBEHUM
HAQ/I30pUMa Ha pU3uyHUM PATHUM MECTHMa He nomurse ce nolinu pao Kao
PUBUYHU PAO WU KAO ONACHA OKOJIHOCH 34 Pao.

4.2.2. Oomopu deye u maadux Koju paoe

VHHBep3aIHO je TpaBo AETEeTa Ha OIMOP U cI000IHO BpeMe, Ha yuemrhe
y PEKpeaTHBHUM aKTUBHOCTUMA, Y KYJITYPHOM XHUBOTY U yMETHOCTH (4i.31.
ct.l. KonBennuje YH o nmpaBuma nerera).

V chepu pana, nox ogmMopoM, y emuciy Hdupexruse 94/33 (un.3.ct.1,rayu.
(¢), monpazymesa ce ,,cBaKo pa3nodJbe Koje HUje pajHo Bpeme .

35



Ilpedpae Josanosuh, Penamusnocm npunyuna sabpate deuujee pada u
ere06a yepaomwa y 3axonooascmeo Cpouje, cmp. 5-44, XXVI (1/2022)

4.2.2.1. Oomop y moky paoa

[Ipema un.12. lupekTuse, 3a Majjie Koju paje (Te 1 3a JACIy), IpKaBe
yaHuIe Tpeda aa npeasuae HajMame 30 y3aCTOMHUX MUHYTA OJIMOpPa Y TOKY
JTHEBHOT paJHOT BpEMeHa Koje Tpaje ay>ke OJ] UETUPH U TIO caTa.

IIpema 3axony o pangy P. CPouje (un.64.), THEBHU OIMOp MOXeE Ja
tpaje 15, 30 u 45 MuHyTa, 3aBUCHO O] JIy’KHUHE JTHEBHOI' PaJHOI BPEMECHA.
Axo ce panu ox 4 mo 6 yacoBa THEBHO — 15 MUHYTa 0IMOpa; aKoO ce pagu
on 6 no 10 wacosa mueBHO - 30 MUHYTa OMOpA; aKo ce panau ayxe o 10
gacoBa JHEBHO — 45 MUHYTa onMopa. Bpeme qHeBHOT 01MOpa, 300T IeroBe
CBpXe, He MOJKe JIa Ce KOPHCTHU Ha MMOYETKY WM Ha KPajy paHOT BpeMeHa U
ypadyHaBa ce y pajHo Bpeme. [lIpema mome, 3aKon o pady npeosulja Onesnu
00Mmop 3a paono epeme 00 4 00 6 yacoea OHe6HO, KOO C6UX 3ANOCTEHUX
yrwyuyjyhu u omnaouny, y kpahem mpajawy (15 munyma) y oonocy na
mapajame npeosuljeno Jupexmueom (3a maaoe ocooe 0o 18 zoouna — 30
munyma).”> Ilommo ce nasedena odpedda 3axkona o pady o0Hocu Ha cee
3anociene me u Ha maaoe ucnoo 18 2oouna, o nagedenoj neycaznauwienocmu
Yy nozneody mpajarsa 00mMopay moky paod, C6aAKaKo, mpeoa 600umu pauyna
Kaoa ce b6yoe pezynucano mo numarse y ée3u ca paoom maahx ucnoo 18
200UHa, KAO U 8e3U ca paoom oeye.

4.2.2.2. ][nesHu u HedesbHU 00MOp

pxaBe unanuue Koje kopucte Moryhnoctu usz un.4. cras 2. Tauke (0)
wiH (1), OJTHOCHO KOj€ JI03BOJhaBajy M3y3eTKE O] IIPaBHJIa y TIOTJIEy 3a0paHe
Jieuujer pajia, Tpeda y THM cllydajeBHMa Jia IIPeJIBU/IE 3a eIy Koja pajie Jia y
CBaKoOM pa3nobJby o1 24 yaca UMajy IpaBo Ha OAMOP Y Tpajamy Ol HajMambe
14 caTtum y3acTomHO, a 3a ajonecleHTe HajmMame 12 catu y3actomHo (.10
craB 1. Tauka (a) u (0) Jupexruse).

OBrie ce paau 0 IHEBHOM oMOpY (0aMOpy u3Mel)y 1Ba y3acTonHa pagHa
JlaHa). 3aKOH O pajy He MpejiBrla 3amnolbaBame JAele, Te HU 0JMOPE ca TUM
y Be3u. Ilumare paonoz epemena (y 0yxy Hanpeo peueHoz) u 0omopa oeue
maahe 00 15 zoouna y ée3u ca paoom y okeupy KOMouHo8anoz npozpama
Paoa u ocnocodbasara unuy 6e3u ca padom Ha 1aKwuM nocioeuma, Huje
npeyusno pezynucano y nponucuma Cpouje.

ITo ce Tuye agoleceHara, OHU MOMAJICKY OILITEM PEKHMY OBE
BpCTE oMopa npenBulieHoM y 4i.66/1 3akona o pany. [Ipema oBoj onpenow,
3aI0CJICHN MMa TIPaBO Ha OJIMOP Y TPajamsy oJ] HajMame 12 yacoBa HEIPEKUIHO
y okBHpY 24 4aca (ITo je moTmyHo yckiahero ca J{upextusom).” Hampen

52 Tlon ,,mmamom ocobom*, y cmuciy dupekruse 94/33, wi.3.crl.tau.(a), moapasymena ce
ocoba miaha on 18 roguHa.
53 Tlpema un.66/2 3akoHa O pany, 3alOCICHH KOjU paadl y CMHUCIY IpEepacrioieic pagHor
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HaBeneHn nporricn CpOuje Koju ce OMHOCE Ha PajlHO aHTAXKOBAWkE JCIE U
MaJloJICTHUKA BaH pagHOT OxHOca, ynyhyjy Ha 3amTHTHE onpende 3akoHa
0 pany.

Takobhe, MOBOIOM JONMYIITEHOT JIeUMjer paja U paja ajosiecleHara
(cxomuo ui.10/2. [IlupexTuBe), qpKaBe YiaHHIle Tpeda Ja MPeIBHIC 3a CBAKO
pa3nobsbe o1 7 aHa mpaBO HA OJIMOP O] HajMame 2 jaHa (48 caTu) Koju
6u, mo MoryhcTBy, Tpebaso maa Oyay y3acTOmHH. AKO jeé TO HEOITXOIHO, U3
OpPraHW3alMOHNX WJIU TEXHUYKUX Pa3iora, OBaj OAMOP MOXKE Ce CKPaTHUTH,
anmu He Moke OutH kpahu on 36 y3acromHux catu. OBa BpcTa oaMopa
YKJbyUyje, y Hauely, HeJeJby.

VY Besu ca peueHuMm, npema nponucuma CpOuje, Tpedba noasyhm
cienehe: oBJie je pev o HeJieJbHOM (CEIMUYHOM) OJIMOPY; 3alollbaBake JIele
je 3abpameHo; 3armocieHy Mitahu ox 18 roguHa (a10eCeHTH) UMajy TPaBo
Ha HEZIEJbHU OJIMOP Y CMHUCITY OMIITET PeKKUMa TOT onMopa. OTIITH peKuM
je mpesuher 3akoHOM 0 paay (4w1.67./1/2), Te mpornucaHo je Aa 3a10CIeHn nMa
IPaBo Ha HEACJHHU OIMOP Y Tpajamy 01 HajMame 24 yaca HENPEKHUIHO KOjeM
ce Jozaje u BpeMe JHeBHOT oamopa.’ Kopuctu ce, 1o mpaBuiy, HeJCJbOM.
Ha npBu nornen, u3riena na 3akox o paay npensuba kpahu HezieJbHU 0AMOD
y ogHOCY Ha onMop npensuhen y Jupextusu. Mehytum, ¢ o63upom Ha
YUBCHUITY Ja 3aKOH 0 paay yTBphyje ma pagHa Heaeba Tpaje, Mo IPaBuiy,
NeT pajgHuX JMaHa (4w1.55/1), To mpou3niasu J1a HeleJbHU OIMOP, TIO TIPABUITY,
n3HOCH 2 naHa (cyOoTta u Henesba). KonauHo, y JlupekTuBu ce ToBOpu O
OZIMOpY Yy Tpajamy O] HajMame 2 y3acToIlHa JaHa 3a CBaKo pa3no0sse ox 7
JlaHa, IPH YeMy ce y Taj OIMOp, Y Hauely, YKIbyuyje U Hellesba. [Ipema Tome,
MOMEHYTa 2 y3acTOITHA JlaHa HeJIeJbHOT oJiMopa y cMuchy J(upekTuse, 1o
MpaBUITY, YMHE Cy0O0Ta M HEIEIha, IITO je UACHTHYHO pelIehunMa U3 3aKoHa
0 pany.

IIponucuma Cpouje nuje pecynucano numarbe Hede/bHOZ 00MOPA
Oeuye maale 00 15 zo0una, xoja pade y oxeupy KOMOUH08AHO2 NPOZPAMA
paoa u ocnocod.basara uiu npozpama paoHe npakce, uiu Koja paoe Ha
NAKWIUM HOCTIO8UMA.

[Ipema JmpextuBu 94/33, moryhe je mpemBuaetu u onpehena
OlICTyNama y TOINIeNy Tpajama W Kopuilhema THEBHOT W HEIEJHPHOT
oaMmopa aeue u agosiecuenata. Kog neue u agonecnenara, npema wi.10/3.
Hdupektuse, Moryhe je MpeKMHYTH, y MOjEINHUM CIydajeBUMa (CIydajeBu

BpeMeHa (wi.57. ucror 3akoHa), UMa MPaBO Ha OJMOP y OKBUpPY 24 yaca y HENPEKHUIHOM
Tpajamy on HajMame 11 yacoBa. Mehytum oBa oznpesda Huje pereBaHTHA 3a paj Miahux of
18 ronuHa (amosnecueHara), jep je wruMa 3adpameH Taka paj (wi.88/1.3akoHa o pany).

54 HenessHoM oaMopy ox 24 yaca Jjozaje ce M THeBHH oMop of 12 gacoBa, Teé MUHUMAJIHO
Tpajambe HeJIeJbHOT 0IMOPA, 3alpaBo, H3HOCH 36 4acoBa.
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KaJa cy aKTHBHOCTH W paj pacropeheHn Ha pasnudura pa3nobdiba y TOKY
JlaHa), y3aCTOITHOCT KopHUIThema mpenBuleHor Opoja caT, OMHOCHO IaHa
onmopa. He npeoeula ce mozyhnocm ckpahuearwa mpajarwa onesnoz u
HedebHo2 00mopa K00 deye. Kan cy y mUTamy aJloNECEHTH, J{upeKkTrBa
(4n1.10/4.) momy1Ta He caMo MPEKUAakhe KOHTUHYHUTETa KOpuIhena bUX0BOT
JTHEBHOT M HEACJHHOT 07IMOpa y npenBul)eHoM Tpajamy, Beh 1 caMo HBUXOBO
Tpajame. OncTynama cy Moryha ako mocToje 00jeKTHBHHU pa3yiosn 3a To (y
YIIOpEIHOM TIpaBy - HIP.MPUBpPEMeHe MOTpede paga y ciydajy BaHpeIHe
CUTYyaIlHje, a KOje MOCI0IaBall He MOXKe 3aJIOBOJFUTH Ha JIPYTH HAuWH), aJH
UM ce HakHaJHO (y YIOpPEeIHOM IPaBy - HIIP. Y POKY Ol TPU Helesbe) Mopa
omoryhutu ofaroeapajyhu ogmop koju he 006e30e1uTH UCTTYyHCHE ITUIba U3
. 1. JIlupekTrBe — He cMe ce YIPO3UTH HBUXO0BA CUTYPHOCT, 3/paBJbe HIIN
(hM3MYKH, MEHTAJTHN, MOPAJTHH FJIH COITHjaTHH Pa3B0j HJIM OMETATH FbUXOBO
oOpa3oBame (w1.10/4. y Be3u ca wir.1/3.).%

Y 3akony o pady Cpéuje oneenu u nedevnu 0omop 3anocienux
MAN0IEMHUKA ROONENCY ORUIMEM PEIHCUMY MUX 00mopa (percum Koju
eadicu 3a ceée 3anocnene). Y 4n.66/1.u 67/1. npensulena je HEMPEKUAHOCT Yy
KopuIIhemy THEBHOT U HeJleJbHOT oJiMopa. MoryhHocT npekuaa u ckpahuBama
oaMopa Huje npensulera (MpuHIUT nogobHocmu — in favorem laboratoris,
y ogHOCY Ha JIUpEeKTUBY), OCUM Y CiIy4ajy u3 ui.67/4. 3akoHa y pany. Y ToM
CITy4ajy, HauMe, ako MaJIOJIETHHK 300T pajia y cMeHama (MCKJby4eHa je HohHa
— Tpeha cMeHa) He MOXe Jla KOPUCTU HeJleJbHU OAMOp Y ITyHOM Tpajamy (Y
cMmucity 4i.67/1.), Taga iMa IpaBo Ha HeJISJbHU OJIMOP Y TPajamby O/ HajMambhe
24 gaca HeTIpeKUIHO. akie, y 060m cyuajy, HeoebHu 00MODP MA101emMHUKA
Modice mpajamu marse 00 36 camu HenPeKuOHo, WMo je UCnO00 MUHUMYMA
npeosublenoz y un.10/2. - opyeu noocmas /lupexmusge.

Cx00HO peuenom, yKOIUKO ce Hawl 3aKoHooasay onpeoenu 0a
pezynuuie numarse 00nywmenoz paoa oeue y cmucay /lupekmuee, onoa ou
cemMoznu npedsudemu u cayuajeeu npeKuoara y3acmonnocmu kopuuihera
14 camu wuxo0602 OHe6HO2 00MOPA U 084 OAHA IUXOB02 HEOE.bHOZ 00MODA,
cmucay un. 10/3. lupexmuee, 6e3 mozyhnocmu ckpahusara osux oomopa.
IITo ce Thde MHEBHOT M HEAEJHPHOT OMOpa KOJ 3amociaeHuX Miahux ox 18
rofrHa (a1oNeciieHaTa) ¥ MoryhHOCTH BUXOBOT IPEKH1akha, 0Ba MOI'yhHOCT
ce MOXKe BE3aTH 3a CIydajeBe Kaja je To Moryhe u Ko Jierie Koja paje.

4.2.2.3. I'oouwrsu oomop

[Ipema qi. 11. lupextuBe, npxaBe Koje Kopucte MoryhHOCT pana
nere y cmucity i 4. craB 2 Tauke (0) wiu (1) upexTuse, Kako je Hampen

55 Opncrynama cy Moryha koj pajga y OponapCcTBy WM puOapCcTBy, Opy>KaHUM CHarama HMjiu
HOJIUIINj|, OOJIHULAMA MIIH CIIMYHUM YCTaHOBaMa, TyPU3MY HJIM YTOCTHTEIHCTBY MTI.
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MpuKa3aHo (Iera oa HajMame 14 ronmHa Koja paje y OKBUPY KOMOMHOBAHOT
mporpama pajia ¥ 0CrocobspaBarma, I Koja pajie Ha JIAKIINM TTOCIOBUMA,
niof; oxpeheHnmM ycroBuma), Tpeda a mpeaBuIe /1a y MIKOJICKE PACITyCTe Te
JIeTie, Koja Cy Ha 00aBE3HOM PEJIOBHOM IIKOJIOBAY, YKJbYYe, KOJIHKO IOl j& TO
Mmoryhe, pa3no0sbe y KojeM ce He 00aBJba HUKaKaB paji. Tpajame TOAUIIEbBEr
onMopa Huje npensuheno y Jdupexrusu 94/33. [Ipema yropeaHoM mpaBy
o7abpaHuX 3eMalba, TPajabe TOAMIIHET OJIMOpa KOJI MIIJIMX 3aI0CICHIX
(MaJtoeTHa JTUIIA) YBEK je Ay’KE Y OTHOCY Ha TOXUIITEHLH OIMOD ITyHOJIETHIX
3aIoCIeHnx.>

Hawe 3axkonooascmeo ne pecynuuie numare paoa u oomopa u
wez20602 npunazohasarwa wikoackom pacnycmy oeve maakhe oo 15 zoouna,
Koja cy na 00ase3HoM ped06HOM WIKOTI06AILY, HUMU RUMATEEe MUHUMATIHOZ
mpajara 2o0uwmbez 00Mopa Opyzux mMaaoux Juud.

5. KonTpoJia n ka3HeHa peryJjaTuBa y
Be3H €a PaJoM MJIAINX M Jele

Crpooheme oBzie mpukasaHux mel)yHapogaux crangapaa y Cpouju
jecte, Ipe cBera, mpeAMeT 3akoHa 0 paay U 3akoHa 0 0€30€AHOCTH U 3paBIby
Ha paay ajii ¥ IpYTUX MOMEHYTHX 3aKOHA KOJH CY JIOBEJICHH Y BE3y ca pajioM
MJIaJIMX H Jele ca mpaTehnM MoA3aKOHCKMM U JIPYTUM ONIITHM aKTHMA.
Cxomuo wr.5.c1.3, un.6. m wi.10. [Ipemopyxe 6p.190, moTpedHO je cakymibaTh
U PENOBHO a)XKypUpaTH PEJIeBaHTHE MOJATKE O KPIICHUMa HALIMOHAJIHHUX
onpenaba 3a 3a0paHy M yKHIamke JeUujer paja, y3 MOIITOBame MpaBa Ha
MPUBAaTHOCT, T€ MPOIUCUMa OIPEAUTH Koja he nrua OUTH OArOBOpHA Y
ClIy4ajy HEeNoOIITOBama HaBEJACHUX HAIMOHAJIHMX oapenada. OBe moparke
Tpeba yKIBYUHTH y H3BelITaje Koju ce maby MOP-y, y norneny npumMeHe
HaBeJIeHUX paTtu(drkoBaHuX MehyHaponHuUX nokymeHara. Panm nakmier
IPUKYIJbaka [oJaTaka o0 pagy MJIaAUX U JIele U O KpLIewy [IpaBuiia y Be3u
BUXOBOT paja, Tpeba umaru y Buay u oapeady uin.9.ct3. Konsennuje 138,
10 K0jOj 3eMJb€ WIaHuLe Tpeba 3aKOHOM J1a Mpe/IBHIE 00aBe3y MOCI0aaBLa
Jla BOIM M CTaBJba Ha pacrojarame pPerucTpe Wiu Apyra JOKYMEHTa O
3anonukaBamwy Juna mutahux ox 18 roquHa.

56 Ilpema momenyrom M3Bemrajy o pany Ha I[Ipojekty MAII-16, Ha npumep, y mpaBy
Hewmauke, rogumismu ogmop mitaljux on 16 roguHa He MoXe 11a Tpaje kpahe o 30 paaHux naHa,
mitalux on 17 ronuna — HajMame 27 pagHux naHa, miuahux ox 18 roguna — 25 pagHux aaHa.
VY npaBy XpBarcke, MaJIOJICTHU PAJHUK KOjH paJd Ha MMOCIOBUMA I UMa ITCTHUX YTHIAja
0 3[paBJbe, UM MPABO Ha FOAHUIILU OJMOP Y TPajamy Of MeT Helesba (3a ofpacic YeTHPH
Henesbe). Ciimuno u y CroBeHuju, pagHuk miahu o 18 roamHa ¥MMa MpaBo HA TOMUIIELH
OJIMOP KOjH je TMPOMYKEH 3a celaM paJHuX AaHa (MIPOLYKEHHU TOAUIIBU OIMOpP Y OJHOCY Ha
oZipaciie — HajMambe YSTHPH HEAeIbe).
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Hanzop Hax npumenom 3akoHa o paxy (4i.268.), Ipyrux mpomuca o
pamHUM OJHOCHMA, OMINITHX aKkaTa W yroBopa o pany, kojuMa ce ypehyjy
npaBa, 00aBe3e U OJIrOBOPHOCTH 3aTIOCIICHUX 8pUil UHCHeKuuja pada. thena
opnamhema cy npeasulena y wi.268a. MHcnekTop pana MOXe MOJHETH
3aXTeB 3a MOKpeTame MPEKPIIajHOT TOCTYNKa ako Halje 1a je mociomaBail
MOBPEJIOM 3aKOHA, WJIU JIPYTHUX IpoIKca KojuMma ce ypehyjy pajaHu ogHocH,
u3Bpino npekpiaj (wi.270.). Ilpeasulene cy HoBUaHe Ka3HE 3a TPEKpIaje
Y BE3H: HETIOMITOBamka YCIIOBA 3a 3alollJbaBarke Jula Miahux ox 18 roqnHa
(un.25.); y Be3W HEMOIITOBama ojpenada o 3a0paHu pajia OMJIaJuHE HA
TEIIKUM, OTTACHUM M IITETHUM NOCIOoBIMA (41.84.-86.); y BE31 HETIOMITOBAKkA
ofpenada 0 MaKCHMAaJIHOM Tpajarmy PaJHOT BPEMEHa MaJIOJICTHHKA U O
3a0paHu BUXOBOT MTPEKOBPEMEHOT pajia U Mpepacrojieie paHoT BpeMeHa,
Te 0 3a0paHn HONHOT pajia MaJOJIETHUKA, OCUM Y U3y3€THUM CHUTYyalijaMa
(un.87. u 88.).

3axoHoM 0 0e30eqHOCTH | 37paBiby Ha pany (4n.6l.) mpenBulheno je
Jla MHCTIEKIIM]CKH HaA30p HajJ NPUMEHOM OBOI 3aKOHA W JIPYTHX Mpomuca
JOHETHX Ha OCHOBY TOT 3aKOHAa, TEXHUYKUX U APYTHX Mepa Koje ce OHOCce
Ha 0e30e/IHOCT U 3/[paBJbe HA Paly, Kao U HaJl IPUMEHOM Mepa 0 0e30eHOCTH
U 3/IpaBJba Ha pajy yTBpHEHHM aKTOM IOCJIOJABIA O MPOIEHU PU3HKA U
JIPYTUM OMIITHM aKTOM, KOJIEKTHBHHM YTOBOPOM WJIH YTOBOPOM O paiy,
eépuiu uncnekuyuja paoa. llpensulene cy xa3zHeHe onpende: y CMUCITY
OJTrOBOPHOCTH MOCJIOAABIIA 32 MPEKPIIaj 300T HEMOIITOBamka oapeaada y
Be3u 0e30€HOCTH U 3/IpaBjba Ha pajy (WI.69.); y CMHUCIY OJTOBOPHOCTH
3[PAaBCTBEHE YCTAHOBE Ca CIIY)KOOM MEIULIMHE paja, ako He JOCTaBU
onroapajyhe u3BemiTaje y Be3u Iperiieaa 3amocIeHnX, Ka0 ¥ OATOBOPHOT
TUMA y 10j (471.72.); y CMUCTY ONTOBOPHOCTH IPYTHUX ITPABHUX JTUIIA KOja Ce
0aBe 1ocnoBUMa y Be3u 0€30€IHOCTH 1 3/IpaBJba Ha paay U OATOBOPHUX JIUIA
y BbuMa (41.73.); y CMHUCITY OATOBOPHOCTH JIMIIA 38 1y>KEHOT KOJI OCJIO/IaBIIa 32
nuTama 0e30€IHOCTH U 37paBJba Ha paay (41.74.); 1y CMUCITY ONTOBOPHOCTH
3aI0CJICHOT aKO Ce He IPUAPIKaBa U He IPUMEmbyje Mepe 3a 0e30e1aH 1 37paB
pax (wr.75.).

Hanzop y Be3u mpumeHne mpomnuca y chepu paga Aere y OKBUPY
KOMOMHOBaHHX IporpaMa o0pa3oBama M pajia, CIOPTCKUX, KYJITYPHHX
U CIMYHUX AEJATHOCTH, CIPOBOJEC PECOPHA MHHHUCTAPCTBA MPEKO CBOJUX
MHCIEKIMjCKUX opraHa ( MpocBeTHA MHCIIEKIINja, MHCIIEKIIMja Paaa, CIIOPTCKa
WHCIEKIM]a, TPXKUIITHA MHCIICKIIN]a UT/L.).

Takohe, mpeba 3aoprycamu u jawamu noceoGHy KOHmMPONY U
Kaxcmwagare (IO TTPaBUINMa KPUBUYHOT 3aKOHO/IABCTBA M KPUBUYHHUM
CaHKIIMjaMa YKJby4dyjyhu W Ka3He 3aTBopa) ko0 kopuuwihemwa najzopux
obnuka deyujez paoa y cmuciy Koneenyuje 6p.182 (mpunynHu paj uin
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JIPpyTH OOJHITN 3JI0yNOTpede AeUrjer pana), Kao U MOBOIOM KPUBUUHUX
odena y ée3u 3anowbasard, 0e30e0Hocmu u 30pasba Ha paoy (noge3anux
ca cmanoapouma uz Koneenyuje op.138 u /Jupexmuge 94/33): un.163.
KpuBnunor 3akoHuka npensuha KpUBHYHO JENIO KOje ce Be3yje 3a
HENPHAPKABakE 3aKOHA U JIPYTHX MPOIKCca KOjU TOBOpPE O IpaBUMa 10
OCHOBY pajia M 0 ToceOHOj 3alITHUTH OMJIaJJuHE Ha pany; 4wi.164. npeasuha
KPUBUYHO JIEJI0 Y BE3H TIOBPE/Ie IpaBa IMpH 3aromnijbaBamy; 1wi.169. mpensula
KPUBUYHO JIEJI0 y BE3U HEIPUIPKaBamka Mepa 3alTUTE Ha pany.
Ilpenopyka je 0a mpebda npedsudemu, CXOIHO YIOPEIHO] TPAKCH, (HIIP.
Opanuycka, Ayctprja, XpBaTcka): MIPEKPIIAjHO KAKIHaBAKE Ca GUULECHIPYKO
yeehanum Hoeuanum Kaznama 'y OJHOCY Ha CIMYHE MpeKplIaje Kox paaa
onpaciux ocoda (y3 mozyhnocm mwuxo60z cmeneHosarsa 1o OITPUHH, o1 1.
JI0 N-TOT CTETICHA UL MYJTMUNHOZ U3PUUATLA — OHOJIMKO My Ta KOJTUKO NMa
pagHO aHTaXOBAaHUX KOjU Cy moroheHu mpekpmiajeM (mpakca dpaHIrycke);
K00 nocnodasaya nospamuuka (IOCI01aBLIHY KOjU cy Beh BUIIE ITyTa HOBYAHO
KOKICHH) Y OBaKBUM NPEKpLIajuMa npedeudemu mozyhnocm zaopane
3anowbasara Maaoux u oeye (mpakca AycTpuje) TpajHO UK 3a ofpeheHn
BPEMEHCKH TIepHOJI, 3aBUCHO O]l BPCTE M MpenMeTa npekpiiaja. Ca apyre
cTpane, nmpema 4i.15. ct.l.taa.(p) u (r) [Ipenopyke 190, Tpeba moacTumaru
TTOCJIONABIIC Ha TIOIMITOBAIH-C IIPaBUiIa O 3a0paHu IedHjer paaa U Ha pas3Boj
Mepa HOJIMTHKE yHaNpehuBama 3aITUTE ACLE Y BE3U ca BbUXOBUM PaJZioM, T€
JaBaTH MyOJIMLIUTET HAjOOJbUM ITpaKcaMa 3a yKuaame aeunjer paja. [lopen
pedeHor, MuciauMo 1a Tpeba mpenBUAeTH onroBapajyhum nmponucuma u
MPEKPILajHy OJTOBOPHOCT 3a POAUTEIHE U JIEKape , UHje Cy CarjlaCHOCTH
noTpeOHe 3a 3aronjbaBamke U paji MaJIOJNeTHIKA U Jelie Ucroj 15 roauna,
aKo J1ajy CarJIacCHOCT 3a FbUXOB Paja y HENOMyIITEHUM CIIyUajeBUMa, jep Cy
bUXOBE CarJIaCHOCTH OMTaH (IPETXOIHHM) YCIIOB 32 PaJl OBUX MIIaUX JIMIIA.

Jlutepatypa n u3Bopu (mpema pegocjaeny Hasohema y pany):

3akoH o paruduxaunju Konsenuje MehyHnapoaae opranuzanuje paaa
0p.138 0 MHHMMAJIHUM TOIMHAMA CTAPOCTH 33 3aCHUBAKE PAJHOT OJHOCA,
,Cimuct COPJ — Mehynaponuu yrosopu‘ 0p.14/82.

3akon o norBphuBamy Konseniije MOP 6poj 182 o Hajropum obuimma
neunjer paga u llpemopyke MOP 6poj 190 o 3a0panu 1 XUTHO] aKIIHjH 32
YKUJamke Hajropux obnuka nedujer pana, ,,Ciouct CPJ — Melhynapogau
yrosopu*, 6p.2/03.

Council Directive 94/33/EC of 22 June 1994 on the protection of young
people at work, Official Journal (OJ L 216, 20.8.1994,p.21).
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Prof. Predrag Jovanovic¢, LL.D.
President of the Serbian Association of Labour Law and Social Insurance

THE RELATIVITY OF THE PRINCIPLE
OF BANNING CHILD LABOUR AND ITS
INCORPORATION INTO THE SERBIAN LAW

Summary

The principle of banning child labour, in the need to protect the best
interests of the child, is stipulated in many international, European and nati-
onal regulations. The most relevant regulations are analyzed here. However,
this principle does not have an absolute character, but is characterized by
relativity. This is because child labour can be both desirable and undesira-
ble when it comes to children. Work is desirable because it develops in the
child positive attitudes regarding their place and role in society. It can be
undesirable because it can harm, due to the child’s immaturity, their overall
psychophysical development and interfere with their education. Because child
labour is undesirable, the principle of banning child labour was established,
and considering the fact that child labour is also desirable, the principle of
banning child labor was conditional and made relative. This paper analyzed
the legal standards contained in international, European, and national re-
gulations that show the principle of banning child labor in its relativity, and
proposed appropriate legal solutions in terms of harmonizing Serbian law
with international, European, and comparative law.

Key Words: children, youth, child labour, international and European
bylaws on child labour, protection of children workin.
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Baupeonu npoghecop Ilpasnoe gpaxynmema ,,Jycmunujan Ipeu”
Yuueepzumema ,,Ce. Kupun u Memoouj”, Cxonmwe

YTHIIAJ COVID-19 HA PEI'YIIHCAKBE
PA/THUX OTHOCA (AHAJIN3A HOPMATHBHHUX
O/II'OBOPA 34 CYOYABAIBE CA IAHJAEMHJOM

Y MAKE/[OHCKOM 3AKOHO/ABCTBY)

Ancmpaxkm: Y ycnosuma 30pascmeeno-eKoHOMCKe Kpu3e uzazeane
Covid-19, Ceseprna Maxedonuja ce npe ceeea cyouasa ca 21a6HUM
U3A3060M 3auiMUmMe CMaHOBHUWMBA 00 WUPEFbA, KAO U NpeseHyuje
y bopbu npomué eupyca, a nomom u ca U3a3080M 00pPIHCABAILA
JUKUOHOCIU npuspede U 3aumume paoHuka 00 2youmxa 3anociera
u npuxoda 00 paoad.

002080pu Ha HagedeHe U3a308¢e Y 0OIACMU PAOHUX 0OHOCA CACTNOjANU
¢y ce y O0HOWebY U NPUMEHU Mepa YCMEPEeHUX HA 3aumumy 30paeba
u 6e30e0HoCmuU paoHuKa Ha pady, 3aumumy CUueypHOCmuU paoHo2
00HOCA U 3aumMuUmy npuxood Koju npusuidse u3 paoHoe 00HoOCdA.
3a epeme mpajarea nanoemuje 3HAYAjHY NPUMEHY Y NPAKCU UMA
HEKOIUKO 00pedbu nocmojehee paonoe 3ak0H00A6CmMEd, Kpo3 Koje
0onasu 00 uzpadicaja 8pemMencKa, UHAHCUjCKa U QYHKYUOHATHA
Gaexcudbunnocm. Mehy rwuma, aymopu 0oz pada nocedno ce oxy-
cupajy Ha npasHo mymauerbe oopedaba Koje pezyiuuLy npecmanax
paoda (m36. npunyoHo niaheHo 00Cycmeo ca paoa), a yuja npumeHa
usasuea ouneme y Cmpy4Hoj u wupoj opyumeeroj jasnocmu. llopeo
moea, aymopu 0ajy nocebau ocepm Ha paod Ha OAbUHY KOJU, UAKO je
jeona 00 najznauajnujux mepa npumenmsusux y yeroguma Covid-19,
yonwme Huje pezyaucan nocmojehium paouum 3aKoH0O0AGCEOM.

" e-mail: tonikalamatiev@yahoo.com

a.ristovski@pf.ukim.edu.mk
Pao npummwen: 28.07.2022.
Pao npuxeahen: 21.08.2022.
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Ilopeo npumene mepa roje npousunase u3z nocmojehez paoHoz
3aKOHO0A6CMBA, AYMOPU AHATUSUPA]Y U NocebHe mepe doneme 3d
8pemMe mpajara naHoeMmuje Koje pe2yiuuLy npagHu no10x4Caj nojeOuHUx
Kamezopuja noceoOHo yepoxceHux paoHuxka (mpyoHuye, XpOHU4HU
bonecHuyu, paonuyu ca pooumesscke obagese, HeCMAHOAPOHU
PaoHuyU umo).

Kuwyune peuu: paouu oonocu, mepe noopuike paoHuyumda u
npeodysehuma, npuspemeno npuryoro niaheno odcycmeo ca paoa,
Ao Ha Oa/bUHY.

1. YBox

3apaBCcTBEHO-eKOHOMCKa Kpm3a m3a3zBaHa Covid-19 y Bemwmkum
pasmepama noraha nojenuHiie, rToMahnHCTBA, KOMIIAHUjE M HAIIMOHAITHE
€KOHOMHje Ha III00aTHOM HUBOY. EKOHOMCKHM LIOKOBH KOjH MPOMCTHYY U3
KpH3€ OJIHOCE CE KaKo Ha CTpaHy MoHyAe (MpeKu/ ] KaHaa 3a HabaBKy ompeme
W MaTepHjalia 3a paj, 3aTBapame oapeeHuX, HeeCeHIUjaTHUX TPUBPEIHUX
JIEJIATHOCTH Y O0JIACTH YCIIyTa, YTOCTUTEIHCTBA U JIP), TAKO M HA CTPaHU
TpaxXmke (Mama MOTPOIIka Jo0apa B yeiryra 300r orpaHHYeHOT KpeTama,
CMambEHOT MPUXO0/a U OMIITE HeU3BeCHOCTH).! Kpr3a n3a3sana nmaHaeMujoM
kopoHa Bupyca Covid-19 ny6oko ce oceha y CeBepHoj MakenoHuju, mpe
CBera Ha 3JpaBCTBEHOM,” a IIOTOM M Ha €KOHOMCKOM IUIaHy. Y BEJIHKO]
MepH 3a0pHbaBajy W MOAALN O CMAbEHY 3aM0CICHOCTH, OJTHOCHO MOPacTy
Hezamnocaenoct. CTyamja Kojy je crpoBena Melynapomna opranmsaiiyja pajga
(International Labour Organisation, MOP) u EBporicka 0aHka 3a 0OHOBY 1
pa3Boj (EBPJ1) o mponienu ytunaja [IOBMN/I-19 na 3anonbaBame y CeBepHO]
Makenonuju, odjasibena y Majy 2020. ronnne, mokasaia je 1a je yak 40.000
pagHuKa U3 JACBET HAjyTPOKEHUJUX CEKTOpa mpuBpese (YyroCTUTEIHCTBO,
BeJIeNpo/aja U Majonpojaja, TPAaHCIOPT, CKIIAUIITEHE, TUYHE YCIyTe,
MIPOM3BOAHa XpaHe, Tpal)eBUHAPCTBO M rpaHe Be3aHe 3a rpal)eBUHAPCTBO),
y TIOCEOHO pamWBOM TOJOXKAJy W y NUPEKTHOM PHU3HKY O] T'yOUTKa

1 Annex 2, Policy Note, Western Balkans: Framing national action on policy measures to
support workers, families, and enterprises during the COVID-19 emergency and recovery,
crp.1.

2 Op moyerka MaHAEMHUje 0 OBOT TPEHYTKa, MOJALM M3 3PABCTBEHOI OUIITCHA MOKa3yjy
Jla je y 3eMJbH peructpoBano ykymHo 142.030 ciyuajeBa 00oJenux mMaldjeHara, O KOjHX
je 117.105 wmsneweno, 20.697 cy axryemuu naunujentd, a 4.228 muna je ympio. https://
koronavirus.gov.mk/ (mpuctyrbeHo: 10. anpuna 2021. roause)
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nmocia. [Ipema nmogaruma, 3aBoma 3a 3amonubaBambe PCM (AreHmujara 3a
BpabotyBame Ha PCM, ABPMC) ox nmodeTka mauaemuje y mapty 2020. mo
Kpaja mapta 2021. ronuHe (kao mociaenuia MpecTaHKa BaXemna 3aKJby YeHOT
yroBopa o paay) ouio je peructpoBano 16.716 nezanocnenux nuia.’ OBuM
nopaunMa ABPCM, mehytum, Tpeba mogatu u nogaTke KOju ce OAHOCE Ha
ocTalie KaTeropyje HOBOIPHjaBJbEHUX HE3aMOCICHUX JINLA Y 36MJbH, U TO:
JUIA Koja ¢y octana 0e3 mocia, a HUCYy MMalia CTaTyc 3allOCIICHOT JINIIA;
JINIIa KOja ce TPBH Iy T NpHjaBibyjy ABPCM ka0 akTUBHH TPaXKHOITH ITOCTA
(y4eHUIIM W CTYJIEHTH KOjU 3aBpIIaBajy MIKOJIOBakE); JUIa Koja cy ce Beh
IpHjaBUiIa Ka0 HE3aroCseHa, Tj. aKTUBHU TPAKUOLM Mocia (yoOuyajeHo y
OBY TPYILY CHa/1ajy JbYAM KOjU Cy paHHje paaryid He)OpMalHO Kao CacTaBHU
JICO CBE CKOHOMHM]E Y 3€MJBbH UITU CY OMITM TIACHBHU U3 JIPYTHX Pa3Jiora, ajiu
CYy pETUCTPOBAHM Ka0 aKTHBHH TPAXKHOIIH [TOCTA, PaJIM CTULIAA OipeleHrx
OeneduIMja U3 aHTUKPHU3HKUX Mepa).*

Y3umajyhu y 003up TakBe 37IpaBCTBEHE, aJIM 1 EKOHOMCKE U COLIjaJTHE
npunuke, Bnaga C. Makenonuje (koja je 3a BpeMe Tpajarmba BAHPEIHOT CTamba
y 3emsbH o1 18. mapTa 2020. mo 23. jyna 2020. roguHe nMajia HaJ[JICKHOCTH
Y 3aKOHOJIaBHOT OpraHa, Kpo3 opinarnrhema 1a JoHocu Ypenoe ca 3aKOHCKOM
CHAroM) Ipey3uMa pa3JinduTe MOJIMTHKE U Mepe y TIPaBIly CyodaBama ca
3IpPaBCTBEHHUM, KA0 U EKOHOMCKHUM U COLIMjaTHUM IOCeIuama Kpuse, Koje
Takole nMajy IMpPEeKTHE UMIUIMKALMje Ha paJHe OIHOCE.

2. OnmTH MpUKa3 NOJMTHKA U Mepa 3a MOAPIIKY PAAHUIHMA U
npeny3ehuma y CeBeproj Makenonuju, y yeaosuma KOBUJI-19

Y mpoTexiioM neproay, of poriaiemna nanaemMuje kopona Bupyca Co-
vid-19 Ha yHUBep3aJIHOM HUBOY 0/] cTpaHe CBETCKE 3/IpaBCTBEHE OpraHu3aIinje
11. mapra 2020. rogune,’ 1o manac, y CeBepHoj MakeIOHHU]H je YCBOjeH HU3
3aKOHCKUX IPOITHCA YCMEPEHHX Ka 3alITUTH Tpal)aHa (yKibydyjyhu pagHuKe)
O] IIUPEHa KOPOHA BUPYCA U MOJPIIKE 3aNOIIJbaBAKY (CUTYPHOCT PaJHOT
onHoca) u mpuxoauma. [lonutuke n Mmepe koje ce mpumemsyjy y C. Makenonuju
y OIPUHLHKITY TPOU3UIIa3e U3 TPH TpyIe MpaBHUX M3BOpa: MPBO, ocrojeha
3aKOHCKa peryJjaruBa (3aKOH O paJHUM OJHOCHMA,’ MPOMKCH U3 00JIacTH
COIIMjaJTHOT OCUTYpama M KOJIEKTUBHHU YTOBOPH); IPYTO, TTOI3aKOHCKH aKTH
(ommyke, 3aKJbydIy U nipenopyke Brnazge u nip) u Tpehe, ypende ca 3akoHCKOM

3 Bumm: https://www.slobodnaevropa.mk/a/30976552.html (npuctyrsbeno: 7. nemnemoOpa
2020 ronuue)

4 Bume Buau: Finance-Think, CraB 0p.49 o Heszanocienuma 3a Bpeme Kosua-19. https://
www.financethink.mk (npuctymseno: 12. anpuina 2021. roguue)

5 https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen
6 3axoH 3a padotHute oxHocu, Ci.BecHuk Ha PM, 0p.62/05.

47



Tooop Kanamamues, Anexcandap Pucmoscrku, Ymuyaj COVID-19
Ha peeynucarbe paouux oonoca, cmp. 45-62, XXVI (1/2022)

cHaroMm (Koje Cy IOHETE y TIEPHOMY O]l CTyIama Ha cHary npse Omiyke o
MIpOTJIAIIehY BAaHPEIHOT CTamka Ha TEPUTOPH)H IieJie 3eMibe ox 18. mapTa,’
BUIIIE ITyTa MPOAY’KaBaHa, ca TpajameM 1o 23. jyHa 2020. roguHe).
IMosimTHKe M Mepe 32 3aIUTUTY PATHUKA HA PATHOM MeCTY, HAueIIHO
Ou ceMorie rpynucatu y cienehe Tpu KaTeropHje: cmarberbe pusuka 3a
PpaoHuxe 00 uznoxceHocmu ungexyuju,; niahenu 00cycmea ca paoa HamereHa
NnoCceOHUM Kame2opujama paoHuKa U HaKHaoda npuxood 3a epeme 60108ara U
uzonayuje. Y INJpy CMamberba PU3HKa 07 M3JI0KeHOCTH rpal)aHa 3apasu, Brama
C. Makenonuje je y NpHHIUITY MOCTYyTHIIA NO npenopykama Kommucuje 3a
nH}peKTUBHE OosiecTr NP MUHUCTAPCTBY 3ApaBiba, IPETOUYMBIIN IPEHOPYKE
Komucuje y ypende ca 3aKOHCKOM CHAarom,® pyre moja3aKOHCKE akTe U
npotokosie.” Y oBoM goMeHy, 3akibyulid Biane ox 10. u 11. mapta 2020,
kao u Ommyka Brmane ox 12. mapra 2020. ronuHe, U3 KOjHX C€ MPUMEHY]Y
Mepe 3a ociobahame o1 pajga pajgHHKa-poAUTEsha MAJOJIETHE JIEIe 10
crapocts o 10 roguHa 3a Koje je HeOX0/1Ha Hera, TPYAHUIAMa i XPOHHYHUM
OoJieCHUIIMMA, Ka0 U MHIUPEKTHUM ynyhuBameM OBHX Ipyla paJHHUKa Ha
pan ox xyhe. Cepxa 360r koje je Bnaga C.MaxkeioHMje yCBOjUIa OBAaKBE Mepe
MPOUCTEKIIA je Mpe CBera U3 nmorpede 3amTuTe 37paBjba U 0e30eHOCTH
YIpOKEHHX KaTeropvja pajHuKa KojuMa je moTpeOHa rmocebHa 3amTuTa
(TpymHUIE U XpOHUYHH OOJICCHHUIIN), aJIK M U3 ToTpede nma n3al)y y cycpet
pagHHUIIMMA ca MOPOINYHUM 0OaBe3ama (OHOCHO POANTEbHMA MaJIOJIETHE
neue 1o 10 ronuHa kojuma je noTpeOHa Hera) Koju 300r 3aTBapama BpTrha n
OCHOBHHX ILIKOJIa, CYOUMJIIH ca ciequuaHuM npobiemMuMa y pyskamy Opure
0 CB0jOj Jier. Mepe 3a OTIyIITalke OBUX pajJiHUKa ca paja PeBUIUPAHE CY
y cenrreMOpy 2020. ronuHe, yuMe je HOBUM Mepama IpeiBHl)eH MoBpaTaK

7 O oBome Buau: Omtyka 3a yTBpAyBame Ha IOCTOCH:E Ha BOHpeaHa cocTojoa, Ci.BeCHUK
Ha PCM 0p.68/20 ox 18.03.2020 ronuna.

8 Ha npumep: Ypenbara co 3akoHCKa cujia 3a IPUMEHA Ha 3aKOHOT 3a 3allTHTa Ha
HaceJIeHneTo of 3apasHu oonect ox 21 mapt 2020 (Cnyx6en Becuuk Ha PCM, 0p.72 on
21.03.2020), Ypenbara co 3aKOHCKa CHJIa 33 330JDKUTEIHA CAMOM30JIallija [IPU TeCTHPAbE
3a npucycTBO Ha kopoHaBupyc COVID-19 3a Bpeme Ha BoHpeaHa cocToba o 22 ampui 2020
(Cnyx0en Becuuk Ha PCM, 0p.44 ox 22 ampui, 2020 roauna), Ypeabara co 3aKOHCKa CHJIa
3a HOCEH-e JIMYHA 3aiuThTa Ha jauiero ox 22 anpui 2020 (Ciyx6en Becauk Ha PCM, 6p.107
on 22.04.2020 roauna)

9 Kao mportokos o7 rmoceOHOr 3Hadaja 3a 3alUTHTY 3]paBjba U Oe30eJHOCTH pagHUKA Y
ycnosuma [IOBUJI-19, uznsajamo Ilpomokonom 3a npeseHmusHu MepKU 3a cume padomHu
mecma. OBaj IPOTOKOJI Ce IIPUMEbYje Ha CBa pa/iHa MECTa 1 Ha CBa JIMLA Ha PalHUM MECTUMa
u o0yxBaTa Mepe 3a XUTHjeHYy DPYyKy, PECIIMpaTOpHY XWIHjeHy, (QU3HUKO MCTaHIHPAbE,
CMamheHhe 1 OPraHH30BakbE IyTOBAbA y BE3H Ca IOCIIOM, PeloBHO yniIhemne 1 1e3UH(EeKInjy
paHOT OKPYKEeHa, KOMYHHKAIIH]y, 00yKY, CBUJICHIIN]Y U yIipaBbambe ocodama ca [IOBUJI-19
WM BUXOBUM KOHTAKTHMA.

10 3Bamuchuk Ha Brnagara va PCM 6p.44-2147/1 ox 10 mapt 2020 ronuna, Touka 3 u Touka 20.
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Ha TI0Ca0 3alOCJICHUX €a XPOHUYHUM OOJECTUMA, PaJHHKA-POJAUTEIha
nmerre mo 10 rommHa (300T TOHOBHOT OTBapama ITKoja U BpTuhu), kKao u
paIHUIIE-KOPUCHULE TPOIYKEHOT OPOIUIBCKOT OJICYCTBA (KOje Cy MpaBo
Ha MPOIy>KeHO IIaheHo MOpOAMIBCKO OACYCTBO CTEKJIE Ha OCHOBY Ypenoe
ca 3aKOHCKOM CHAaroM 3a puMeHy 3akoHa 0 paJHUM OTHOCHUMa Of1 4. arpuiia
2020. roguue).!! Jenune kareropuje pagHuKa 3a KOje HACTaBJbhajy 1a BaXkKe Mepe
OTIYIITaKka Cy XPOHUIHU OOJCCHUIIM YHja je OoyiecT y (asu moropimama
WJTA IMAjy MAJIUTHY 00JIeCT U TPYIHHIIE. Y IPAKCH je OHII0, a 32 TPYIHUIIC ’
XpoHUYHE OoJiecHUKe 00yxBaheHe akTyeITHUM Mepama, jOIll YBEK je, TUTAmke
MPaBHOT OCHOBA 3a KLUXOBO ocioOahame ca mocia, CIOpHO U OTBOPEHO.
Ogo, Oynyhu na Hu 3akoH 0 pagHUM OJHOCHMA, HH MPOMHUCH O 00aBE3HOM
3J[paBCTBEHOM OCUTYyparby HE Jajy oaroBapajyhu npaBHu OCHOB 3a IialieHo
OJICYCTBO Ca pajJia HUTH 3a jeJ]aH OJ1 IPETXOJHO HABEJCHUX CIIy4ajeBa, JOK
MTO3aKOHCKH aKTH KOjuMa Cy paJaHHUIM ,,0cTo0oheHn ox pama, Mory ma
CITy’Ke CaMo Kao IPaBHU aKTH 3a CIIPoBOhere 3aKkoHa, ajli He ¥ Kao U3BOPHU
NpaBHU akTH Koju ypelyjy de novo onpeheny npasny curyanujy. Otyna
Ce Kao MpaBHU OCHOB 3a ,,0JICYCTBOBamE™ ca MOCa MOrojeHnux Kareropuja
pajHUKa y MPaKch KOPHUCTE MITU IaHU TOAMIILET OIMOPA UITH JIaH| riaahenor
OJICYCTBA € M0cJIa 300T TMYHUX ¥ TOPOJUYHUX PUIINKA, TPH YEMY TPOIIKOBE
HCIUIaTe HAKHA/IE HAaKHAJIe CHOCE TIOCIIOABIH, Y IeiocTH. HakHama mpuMama
pagHUKa 3a BpeMe OonoBama u nzonamuje 30or LIOBUI-19, 6e3 063upa na
JM ce paJy 0 CUMIITOMATCKOj WiIM acumnToMarckoj oonectu LHOBU/I-19,
WJIM CHUTYallMju caMOM30Ialirje 300r KOHTaKTa ca 00011e70M 0co00M, OcTaje
UJICHTUYaH HaJOKHA M TPUXoja (MCIiaTa HaKHa/Ie 3apajie) 32 BpeMe peloBHOT
6omnoBama (10 30 mana Ha TepeT nocaoaasna u mpeko 30 gana Ha repeT PoHga
3IPaBCTBEHOT OCUTYpama) U u3Hocu Mame o7 100% ox ocHoBwule. JexnHu
M3y3€eTaK O] OBOT IpaBUJIa Cy CIIy4ajeBH, Tj. pAIHHUIU KOJ KOjHX je 000Jherhe
o1 Covid-19 moyeno na ce cMaTpa npoeCHOHaTHUM 000JbeHeM YTBpPh)eHUM
[IpaBuaHIKOM O TUCTH MPO(PECHOHATHUX 000JbeHba (3APABCTBECHH PaJHHIIN
U IPYTH paJHUIM KOju 00aBJbajy CIMYHE JISIATHOCTH) ¥ YMja HAaKHA/1a 3apajie
10 TOM O0CHOBY m3HOCcH 100% ocHoBwHIIE."?

IMonuTHkKe M Mepe MOAPIIKe 3aMONLbABAIY M NMPUXOAUMA, y
HPUHIINITY, 00yXBaTajy TpU IpyIle NPUXOAHUX IIeMa: npea epynd, OTHOCH
CE Ha T3B. ,, eMy 3a0pacasarLa paouux mecma', Koje ce, OCUM Ha paJHHKeE,
MOTy MPUMEHHUTH U Ha CaMO3alocyeHa JINIA; dpyea epyna ce OTHOCH Ha
POIINPEHE TOPIIKE PaJHULIIMA KOJU Cy OCTalli Oe3 1mocia 300T cMambeHe

11 O oBome Buan: Ypenda co 3aKOHCKa CHJIa 332 IPUMEHA Ha 3aKOHOT 32 PAOOTHUTE OJHOCH
3a BpeMe Ha BoHpenHa coctojba, Ci.BecHuk Ha PCM, 6p.95/20 ox 08.04.2020. ronuHe.

12 O oBome Buau: IlpaBuiHuK 3a Jucrara Ha npodecuoHanHu Oonectd (CI.BECHHK Ha
PCM, 6p. 118/20 o1 07.05.2020. rogaune.
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MOCJIOBHE aKTHBHOCTH CBOJUX IOCIIOaBalla, IPUBPEMEHUM yOiakaBambeM
KpUTEpHUjyMa MoJIOOHOCTH 3a OCTBApUBAamE MpaBa Ha HOBYAHY HAKHAY 3a
ClIyuaj HEe3aMoCICHOCTH U mpefia epyna, OAHOCH Ce Ha MPOIIUPEHE Mepa
CoIlMjallHEe 3amTUTe (MUHUMAJIHA 3arapaHToBaHa TOMON) HaMEHEHHX
MOjeIMHITIMA U MTOPOIUIIaMa KOji HE MCITYHaBajy yCIOBE 3a OCTBApUBAHE
HOBYAHE HaKHaJle Kpo3 IeMe 3ajpiKaBara Mocjia U OCHTypama 3a clydaj
HE3aI0CICHOCTH.

Y okBUpY ITPBOT OJI0KA JIOXOJOBHHX IIEMa, UITH T3B ,,IIEME 3aJIpIKaBarba
nocyia“ MOry Ce CBPCTATH y IMOJIMTHKE M Mepe (UHAHCHjCKE MOAPIIKE
NocoiaBala 3a UCIUIaTy 3apaja paJHuIIMa U 04YBakhe IbHUXOBUX PATHHUX
MECTa, Ka0 U 32 MPYKake MOJPIIKE CAMO3AIMOCICHUM JIMIIUMA U JIPYTUM
(pU3NYIKUM JIUIMA KOja CAaMOCTAJIHO 00aBJbajy JICIIATHOCT. 3a BpeMe Tpajarmba
BaHPEHOT CTaka y 3¢MJbH, Y OKBHPY OBOT OJIOKa JIOXOJJOBHUX miema, Biana
j€ moHea BUINE ypemOu ca 3aKOHCKOM cHarom, Mely kojuma: Ypeoby ca
3AKOHCKOM CHA2OM O (DUHAHCUJCKO] ROOPUWYU NOCTO0ABYUMA U3 NPUBAMHO2
cexkmopa of 7. anpuna'® (ca HEKOJMKO HAKHAJTHUX MPOTOKOJA) KOJUM je
yBezieHa MoryhHocT kopuniihema qupekTHe TOMONM Y U3HOCY O] HajBHIIIES
14.500 MK I meceuHo (y BUCHHH MUHUMAJIHE 3apajie), 3a Mecelle alpull, Maj
W jyH, Off CTpaHe cBux npenyseha norohennx kpusa, y3 o0aBe3y mocioania
Jla OJT aBI'yCTa Mecela He cMambyje Opoj 3arocIieHnX Ha ofipel)eHu TPOIIeHAT,
OCHM y Ta4HO JIe(UHUCAHUM CITy4ajeBHMa, KOjU HE T0Ipa3yMeBajy OCTaBKe
W3 JIMYHUX Pa3Jiora U CIIOpPa3yMHHU PacKH YyroBopa o paay; Ypeooby ca
3AKOHCKOM CHA20M 3a npumeny 3axona o padnum oonocuma of 1. Maja,' xoja
je ynomo0JbeHa mpeTXxoHoj Ypenou u kojoM je Ouia npeapuleHa moryhHocT
MUPHOT TIOBpaTKa paHuje MPHjaBJbeHUX paJHUKa y TIepuoay ox 11. mapra 10
30. anmpuiia, y3 00aBe3y NOCIOIABIA J]a UM U3MHPH CBEe 00aBe3e U3 pajIHOT
0JTHOCA, a KOje Ce OJIHOCE Ha 00ABE3HO COIUJATTHO OCUTYPAhE 3aMOCICHOT
O]l JJaHa OJIJIacKa JI0 JIaHa 3aKJbyueHa yroBopa, a CBE OBO, Y (PyHKIHjH,
MOTYhHOCTH TIOCIIo/IaBala Jia KOPUCTH (PMHAHCHUCKY MOJAPIIKY Y BUCUHH
MUHHMAaJHE 3apajie; Ypedba ca 3aKOHCKOM CHA2OM O CYOBEHYUOHUCATLY
yniame 0ONpuHoCca u3 06a8e3Ho2 COYUjanHo2 ocu2yparba on 6. armpuia'® (kao

13 O oBome BuaM: Ypenda co 3aKOHCKA CHIIa 3a (PMHAHCHCKA MOAPIIKA HAa pabOTOaBadNnTe
O] TIPHUBATHUOT CEKTOP MOTOJCHU Ol 3IPaBCTBCHO-CKOHOMCKATa KpH3a MPEIU3BHKAHA OfI
Bupycor COVID - 19, 3apanu ucuiata Ha miature 3a Mecerure anpui u Maj 2020 roauHa,
Cn.Becuuk Ha PCM, 0p.93.

14 O oBome BuH: Ypenda co 3aKOHCKA CHJIa 32 JOIOJIHYBabe Ha Ypendara co 3aKOHCKA CHiIa
3a pUMEHa Ha 3aKOHOT 3a pabOTHHUTE OJHOCH 3a BpeMe Ha BOHpeIHa cocToj0a, Ci.BeCHUK
Ha PCM, 6p.113.

15 O oBome Buu: Ypeaba co 3aKOHCKa CHJIa 32 CYOBEHIIMOHUPAHE Ha UCIIIATa HA TIPHIOHECH
071 3aJJ0JDKUTEITHO COLMjaTHO OCHTYpYBame 3a BpeMe Ha BOHpeaHa cocTojoa, CIl.BECHHUK Ha
PCM, 6p.92.
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antepHarra [ I[paBumHNKY 0 pUHAHCH]CKO] TONPIIIIH 3apajia, ca H3y3eTKOM
MOCIIO/IaBaa u3 HajyTPOKEHHUJHX CEKTOpa — yTOCTUTEIhCTBA, TyprU3Ma H
caoOpahaja, koju MOTY KOMOMHOBaTH Mepe) ca KOjoM ce y allpuiry, Majy
jyny 2020. nonpuHOCH 32 00aBE3HO COLIMJATHO OCUTYPambe CyOBCHIIMOHUIITY
y usHocy ox 50%; Ypeobe ca zaxonckom cnazom xojuma ce o06e3oehyje
(mHaHCHjcKa MoApIIKa (PU3NYKUM JIMIMMa Koja 00aBjbajy camMOCTaliHy
JIeNIaTHOCT, HOBYaHa TIOMOh 3a CIOPTHCTE, CTPYYHhaKe U3 00JaCTH CIIOpTa U
CTIOPTCKE aIMUHUCTpAIIHje, CAMOCTATHE YMETHHKE, eCTpaJHE YMETHHKE U CII.

HakoH mpecrtanka Baxkema ypenou ca 3aKOHCKOM CHarom, Jie0 Mepa
npenBuleHuX BUMa, Y3 olpeleHe W3MeHe U AOIYyHe, NMOCTaje MPeAMET
perynucama 3aKoHa 0 (QUHAHCUJCKO] NOOPULYYU NOCI00ABEUMA NO20HEHUM
30PABCMBEHO-EKOHOMCKOM Kpu3om usazearnom supycom LJOBHJ/I-19 3apao
ucniama 3apaoa 3a mecey okmooap, Hosemoap u deyemobap 2020. 2o0une,
koju Baxku ox 09.11.2020.!° HauenHo, mpeMa OBOM 3aKOHY, (DMHAHCH]CKa
MOJIPIITIKA TTOCIIO/IaBaIa YTBPhyje ce mMporpecuBHO MpeMa CMamk-Emby ITPUXoa
npexnyseha. 3a npumama cMamwena ca 30,01% na 40% npensulhena je ucniaara
1o 14.500 MK/I o 3anocinenom, oxa 40,01% n0 50%, ucmtara go 15.955 MK ]
1o 3anociieHoMm, o1 50,01% mo 60%, ucrnnara go 17.410 MK /I o 3amocieHom,
ox 60,01% mo 70%, ucnmarta go 18.865 MK /] o 3amocienom, o 70,01% mo
80%, ncrimata 1o 20.320 MK /] o 3amociienom u ipexo 80%, 1o 21.776 MK/
TIO 3aITOCJICHOM.

Y okBHUpY Apyre rpymne OpUXOJHHUX IIeMa, YCMEPEHUX y LUJbY
3aApKaBama MPUXoJa paJlHMKa KOjuMa je MpecTao pagHu OJHOC, Kao
HajBOXKHU]JE HABOJAUMO Ypeody ca 3aKOHCKOM CHA2oM 3a OonyHy Ypedbe
€A 3aKOHCKOM CHA2OM 3a Npumeny 3aKOoHad O 3anoui/basarby U 0CUsyparsy
3a CyyYaj He3anocieHocmu 3a epeme samnpeornoz cmarba on 27. maja 2020.
roxune.”” OBoMm Ypenoom yBesiena je MoryhHocT mojgBolemba pagHuKa Kojuma
j€ paaHH OIHOC MPECTao MUCMEHOM M3jaBOM 3aIIOCIICHOT, CIIOPa3yMOM HIIN
OCTaBKOM TIOCJIO/IaBIIA M3 JUYHUX PaA3JIoTa WU KPUBHULE, Y MEPUOAY OJ
11. mapta 2020. go 30. anprra 2020. roguHe, MOA OCHOBE 3a KOpHUIITheme
HOBYAHE HaKHAJE 3a He3aIocieHe (HaKHaaa Kojy He OM MOTIIH Ja OCTBape,
mo3uBajyhu ce Ha peOBHY 3aKOHCKY PETyJIaTHUBY O OCHUTYpamy 3a CIIy4aj
HezarocneHocTr). O TIpecTaHka Baxema Ypelnde HUCY BpIICHE U3MEHE H
JOonyHe 3aKoHa O 3alolJbaBamy M OCUTYpamby 3a clydaj He3aloCIeHOCTH,
TaKo Ja je ¥ JaJjbe OTBOPEH MPoOIIeM paJiHuKa KOjUMa je paiHi OTHOC PECTA0
CIOpa3yMHO, jep UM IpecTaHaK paJHOT OJHOCA HE MOTIaAa MO/ IpecTaHaK
pagHOT OHOCA 32 KOjH ce ucIahyje HakHaa 3a He3arocaeHe.

16 Cnyx6eH BecHuk Ha Peryonuka CeBepna Makenonuja, 0poj 267 /20.
17 Cnyxb6eH BecHuk Ha Peryonuka CeBepHa Makenonuja, 6poj 136/20.
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Konauno, y okBupy miemMa A0XOTKa Tpehe rpyme, 4uju je IUJb
MIPOITUPEHE Mepa COIHjaTHE 3aMTUTE Y QYHKIIUJH TOXOIOBHE TOIPIITKE
3a JIMIA KOja He UCMYHaBajy yCIOBE 3a OCTBAPUBAKEC HOBUAHE HAKHAJIC
KpO3 MIeMe 32 33/IpP’KaBamke MOCia U KPO3 CUCTEM OCUTYypama y clydajy
He3arnocyieHocTH, Brnaga C. MakenoHuje ycBojuia je Ypeooy ca 3akoHckom
cHazom 3a npumeny 3axona o coyujarrnoj sawmumu o0 2. anpuna 2020, xao
u oy He oBe ypenode on 24. anpuia 2020. rogune.”” Ypenoe ce mpuMemnsyjy Ha
JINTIa KOja Ccy OmJIa Ieo CHBE EKOHOMH]E M JINIIA Koja Cy ocTajia 0e3 mpuxoa,
Kako Ou UM ce 00e30enIa HOBYUaHA HAKHA/A 32 TAPAHTOBAHY MUHUMAITHY
niomoh 3a Mecere oj1 anputa 1o aeremMopa 2020. roquHe 1 HOBYaHA HaAKHAA
3a mokpuhe Jiesia TPOIIKOBY MOTPOIINEE CHEPTHje 33 MECelle O] alpuiia Jio
centemoOpa 2020. ronuse.

2. Mepe 3a py1ekcHOMIHOCT MOC/I0JaBALA Y3
HCTOBPEMEHO 04yBame CUTYPHOCTH PajHOT
OJHOCA U CUTYPHOCTH NMPHUX0Ja PATHHKA

Mepe 3a GuIeKCHOHITHOCT TOCIOoaBana y3 UCTOBPEMEHO OYyBamhEe
CUTYPHOCTH PaJHOr OJHOCAa M CHUTYpPHOCTH mpuxona paanuka y C.
MakenoHuUju cBpcTaBaMo y ciiesiehe rpymne: Mepe Be3aHe 3a IpoOMeHe paHoT
BpEMEHa paJHUKa (T3B. MeMNOPAIHA (haeKcUubUIHOCH), MEPE KOje CE OJTHOCE
Ha MPOMEHE y 3apajama pagHuka (T3B. Qurancujcka ghrexcubunnocnt) u
Mepe Koje ce OJIHOCE Ha IIPOMEHE Ha PaTHOM MECTY HITU MECTY pajia paJIHuKa
(T3B. @pyHKyuonanna u npocmopua Grexcuburnocm). CBe MPETXOTHO
HaBeJICHE TPyTIe Mepa Halla3e CBOj IPaBHU OCHOB Y PaJHOM 3aKOHOJABCTBY
Y KOJIGKTUBHUM YTOBOPHMA.

18 Cnyx6eH BecHuk Ha Penyonuka CeBepHa Makenonuja, 6poj 89/20.
19 Cnyxb6eH BecHuk Ha Peryonuka CeBepHa Makenonuja, 6poj 108/20.
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Tabena 1. Mepe 3a ¢hnexcubunnocm nociooasaya y3 ouyearse
CU2YPHOCIU PAOHO2 00OHOCA U NPUX00ad pAOHUKA

I. Mepe noBesane ca
IPOMEHOM PaJIHOT BpeMeHa
3aI0CICHUX

(TemmopainHa
tiiexcnbmIIHOCT)

2. Mepe noBe3aHe
ca IIpoMeHaMa I11aTa
paIHULIMA

(punaHCcHCKA
tiexcnbmIIHOCT)

3. Mepe noBesaHe ca
HPOMEHOM PaJIHOT MeCTa
WM MECTa pajia

(pyHKIIMOHATHA 1
MpocTOpHa (IEeKCHOMIHOCT)

1.1 Ckpaheno (mryno) pagHo
Bpeme (3aKoH 0 pagHUM
omHOCcUMA - wiI. 116, cTaB 3)

1.2. Hejemnaxo pacmopeleHo
(KOMITPUMOBAHO) PaTHO
Bpeme

(3aKoH 0 pagHUM OTHOCHMA
- . 123)

1.3.IIpepacnionena
(ynpocedaBame) pagHOT
BpeMeHa

(3aKoH 0 pagHUM OTHOCHMA
- . 124)

1.4. Ilnaheno oncycTBo
300T TMYHHUX U TIOPOJHYHHIX
OKOJIHOCTH

(3aKoH 0 pagHUM OTHOCHMA
—uj1. 146; Onmtu
KOJICKTUBHH yTOBOP 32
MIPUBATHU CEKTOP — WiI. 43)

2.1. CMmameme mIare Kao
nociueauna odycrase paja
ycaen Buuie cuie (3akoH
0 paJIHIM OJTHOCHMA — YJI.
112, craB 7)

2.2. CMameme mIare Kao
nociueauna odycrase paja
U3 MOCJIOBHUX Pa3jora Ha
cTpaHu nocionasua (3akoH
0 paJIHUM OJTHOCHMA — YJI.
112, craB 10)

2.3. [IpuBpeMeHO cMambemne
ocHoBHe 1wiate (OnmTu
KOJICKTHBHHU YrOBOp 3a
MIPUBATHU CEKTOP — 4. 18)

2.4. YroBOopHO
(TIperoBapayko) cMambemHe
OCHOBHE 3apajie (3akoH 0
PaIHUM OJHOCHMA - YI.
28-a)

2.5. YToBOpHO (JJOTOBOPEHO)
CMaberbe PaJHOT BpeMeHa
y LIJbY CMambethba HajHIKE
OCHOBHE 3apa/ie

(3aKoH 0 pasHUM OJHOCHMA
- 1. 28-a)

3.1 Pax na nassuny/on xyhe
(telework)

VY namem Tekcty hiemo ce OCBpHYTH Ha JiBe Mepe (DIeKCHOUITHOCTH
KOje, YIIPKOC TpaBHUM JHJIEMaMa Koje 3a31Bajy, UMajy 3Ha4ajHy IPUMEHY Y
npakcH. [lok je mpBa TakBa Mepa (npekuo pada ycieo guuie cuie) peryiucana
3aKOHOM O paJlHUM OAHOCHMA, Ipyra Mepa (pao Ha da/bumy) joul yBEK HUje
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MOCEOHO peryiincana 3aKOHOM U IbEeHY MMPUMEHY CIIPOBOE APYTH, CPOTHH
o0mHIIH pa.

2.1. IIpexuo paoa 3602 euuie cue

IIpexun papa u3 pasyiora Bulle cuiie (T3B. IPUBPEMEHH NMPUHYIHU
OJICYCTBO 300T BHIIIE CHJIE), Y CYIITHHH, MPEACTaB/ba 00yCcTaBy U3BPIICHA
YroBOpa O paay Wi CIIpedaBarke 3aM0CICHOT a 00aBJba TIOCIIOBE 3a KOje je
OCHOBA0 PaJHU OJTHOC, M3 pa3ziora Buile cuiie. OBaj HHCTUTYT PEryJIUCaH je
3aKOHOM O paJIHUM OIHOCHUMa, KOjU IpeABHha 1a paoHux, yKOIUKo ne modice
0a 06aesma nocao 3002 suule cuie, UMAa NPago HA NOJIOGUHY 3apade, Ha KOJy
6u unave umao npaso, da je paouo.”® l mope ieroBor peryircarma 3aKOHOM,
MPEKHU/I pajia ycie BUILE CHJIC M3a3Ba0 je pa3He JUJIeMe Y MPAKCH, jep je
HErOBO TyMauere Of] CTPaHe CHHJIMKATa ca jeJIHe CTpaHe U 1ocJiojaBara ca
JpyTe cTpaHe OWJIo ArjaMeTparHo cynpoTHo. OBa cCHTYyaldja je HacTaja, mpe
cBera, 300T YHIHLCHHUIIE 1 Cy CHHIUKATH OCTIOPUITH TPETMaH KPU3e N3a3BaHe
HOBUA-19 kao ,,Buiry cuiy* y QyHKIHjH IPUMEHE OBOT HHCTUTYTA U HABEJIH
aNTepHaTUBHE Mepe KOjrMa cy Jalld MPHOPUTET y ipuMenu. M mopex Tora mto
3aKoH 0 paJIHUM OJIHOCHMA He JIe(UHHUIIIE [10jaM ,,BUIIA CHIIA™, y TyMadeHmhy
¥ TIPUMEHH TI0jMa ,,BUIIA CUJIA™ CYTICHANjapHy IPUMEHY UMajy TIPOITHUCH
OIIITEr YIOBOPHOT MpaBa. ¥ KOHTEKCTY PaJHUX OJHOCA, KAO CIy4ajeBU
CHJIE MOT'Y ce TpeTupatu ofpeljeH! PUPOIAHH alld U IPYIITBeHH norahaju
(morutaBe, 3eMJbOTPECH, ITOYKAPH, CITUIEMH]jE, PATOBH U CJ1.) KOjU CY MOTITYHO
,»CTIOJbHU, HE3aBHCHU M HETIOBE3aHHW ca TOCJIOAABIEM M IMOCIONABIEM,
KOjU HY Ha KOjU HAUWH HUje MOTao Jia MX NMPEABUAHN Uiu cripedd. [lojaBa n
mupeme Covid-19 y pasmepama maHaeMuje U MporJIaniekhe BAHPETHOT CTamkha
y 3eMJBH Kao TIOCJIeUIIA eTHIeMHje, CBaKako cy forahaju Koje mocioaaBIu
HUCY MOTJIY HU Jia TIPEIBUJIC, HUTHU J1a n30erHy. 300r Tux forahaja, HeKu ox
nocinonasana cy Omrykama Brnage C. MakenoHuje v IpyruM NpUBpEMEHUM
MepaMma M TIOI3aKOHCKUM aKTHMa ,,IpuHyheHn" 1a y HOTIyHOCTH 3aycTaBe
nocyioBHM mporec. CTora cMarpaMo Jia je IpuMeHa Mepe ,,ITPeKu/] pajia
ycIie]] BUIIIE CUIIe O CTpaHe T0cJIo/aBalia Ha Koje IMPEKTHO yTHYY OJTyKe
0 3aTBapamy WJIH 3a0paHu MOCIOBHO-TTPOU3BOIHOT HIIH Jielia MOCIOBHO-
MIPOM3BOTHOT MPOIleca, 3aKOHUTA U ONpaBaHo. [TuTame Koje MOKe OTBOPUTH
JO7IaTHE JMJIEME Y OBOM OJIEJbKY je MUTamE KOje ce OHOCH Ha OCHOBHUILY 32
o0pauyH HaKHaJe 3apajie pajHUKa KojuMa je o0ycTaBbeH paj 300T BUIIE
cujie, ¢ 003upoM Ha To ja je 3PO mponucaHo a wy NpeAcTaBiba ,,[iaTa Ha
KOjy OU 3a1mociieH UMao MpaBo ako O0u panno™. [1o HameM MUTIIBEY, paan
ce 0 yoOM4ajeHoj NI OYEKHWBAHO] TIATH KOjy OM 3aITOCIIEHU OCTBApHO KOJI
MOCJIOIABIA MO PACMIOPE/Y PATHOT BpeMeHa. Y CBAKOM CIy4ajy, OueKHBaHa

20 3axoH 3a paboTHHTE OHOCH, Wwi.112, cTaB 7.
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3apajia He cMe OMTH HUXKa OJ OCHOBHE 3apajie 3aIll0CIICHOT, & CMaTpaMo Ja
ToMe Tpeba MomaTH M IOJaTaK 3a paaHU CTaX, Iomarak 3a HOhHH pax (ako
ce OYECKHUBAJIO Jia 3aMO0CIeHU paau HONY) UTA. Y MPaKCH ce YeCTO jaBibalia
JUIeMa ,,0a Jau Y YCI08UMA NPUSPEMEH02 NPUHYOHO2 00CcYCcmea 3002 suule
cune’ nocrooasay modice 3anocieHoM UCHIAMUMY HaKHAody Koja je nuoica
00 U3HOCA MUHUMAHe Hemo 3apade ymephene 3akonom? C 003UpoM Ha
HOCTOjehI/I IIpaBHU OKBHUP 3a PEryJIMCamkbC OBUX MU TAKA, 110 HAIEM MUIIJBCHHY,
OJITOBOP Ha OBY JIIeMY je moTBpAaH. [Ipunnkom yTBphrBama BUCHHE HAKHAIC
3apaje y ycioBuMa o0ycraBe pana yciesa Buiie cuie, 3PO UMIUTHITUTHO
yTBphyje 3apaay Koja He MOXe OMTH HU>Ka O IOJIOBMHE OCHOBHE HETO 3apajie
3anocnenor. [Ipema 3akoHy 0 MUHHUMAJIHO] 3apaju, MUHHUMAaIHa 3apajaa
nojipa3yMeBa HajHH)KU MECEUYHU H3HOC OCHOBHE 3apajie KOjH je IMOCIoIaBail
Jy’KaH Jla NCILIATH 3aIfOCJAEHOM 3a MyHO paaHo Bpeme?' (Tpenyrtho 14.934
MKJI). Otyna cmMaTpamo Ja HaKHaJa 3apaje y ycjaoBUMa oOycTaBe paaa
ycIe/] BUIIEC CUJIe MOKe OMTH HIDKA 01 MUHUMAJTHE HETO 3apajie camMo Kaja
ce paJy 0 OHMM paJHUIIMMA YHja je OCHOBHA HETO 3apa/ia Mo yroBOpy O paay
jenHaka MMHHMAJIHOj HETO 3apajH, ca HAallOMEHOM Jia TaKBa HAaKHaJa HU Y
KOM CJIy4ajy He cMe OMTH HUXka oj1 roJioBuHe (50%) n3HOCa MUHUMAJTHE HETO
3apane (TpenyTHo 7.467 MK/I). YuHu ce na jeqHu n3y3eTak of] TPETXOTHOT
TyMadema MOCTOjH Y CIIyUajeBUMa Y KOjiuMa TI0CIIoaBal] KOPUCTH HOBYAHY
MOJIPIIKY pajik UCIUIATE 3apajia paJHuKa y CKJIAy ca MOCCOHUM 3aKOHOM. Y
TUM clly4ajeBuMa, 0e3 003upa Ja Jiu je paj nmpecTao yciel BULIE CHIIE M
HEKOT IpyTOr pa3jiora, cMaTrpamo Jia je mocioAaBall JyskKaH Ja 3alocICHOM
UCILJIATH HETO 3apajly YWju U3HOC HE CMe OMTH MamH O] HajMamer U3HOCa
3a KOju MOJKE J1a ce ToOWje moaApIKa 3a ucriary 3apana 1j. 14.500 MKJI. ¥V
CIydYajy Za cy OJTyKOM ITOCIIOaBIia 0 00yCTaBH Ipolieca paaa 300T BHUIIE
cuiie 00yxBahieHH ¥ paJIHUIM — OTIYIITSHHU ca Pajia o OCHOBY Mepa 3allTHTe
Ol IIMperba U peBeHIHje kopoHa Bupyca Covid-19, cmarpamo na cy npasuia
3a 00pauyH HaKHaJe 3apajie Kao u 3a Apyre pagHuke o0yxBaheHe mpeKku oM
300r BHUIle CHIIe, jep hie OMTH HCIIYHEeH pasJior 300T Kojer OJCYCTBY]jy ca
mocJa, a To je Opura o YWiaHy MOPOUIIE FIIH 3aIITHTA 3PaBiba U 0€30€THOCTH
Ha pany.

2.2. Pajx Ha nassuny/on kyhe

Pan Ha nasemHy, HajommTHje, MOXe ce Je(hMHUCATH Kao ,,ynoTpeda
MHPOPMaLMOHO-KOMYHUKALIMOHUX ypehaja y o0aBbamy pajHHX 3a7aTaka,

21 3akoH 3a MUHHMMaJTHa Iu1aTa, wi.2, [Ipeurcren Teket, Cinyx0eH BecHuk Ha PM, Op. 90 o
17.5.2018 roguna
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13

BaH MMPOCTOPHja MOCI0AaBIA"".*? 31paBcTBEHAa U €KOHOMCKA KpH3a H3a3BaHa
nanaeMujoM kopoHa Bupyca Covid-19 mosehana je moTpeOy 3a mpuMeHOM paja
Ha JaJbUHY Kao e(hUKacHOT MEXaHW3Ma 3a OPraHU30Bakbe pajia U 3alTUTY
31paBiba U 0e30eHOCTH pagHHKa y cBeTy, pa u CeBepHoj Makenonuju. Y
TOM KOHTEKCTY, YIIPKOC BEJIMKOM 3Hauajy paja Ha JaJbHUHY, C jeJHE CTpaHe
Kao Mepe 3a HeCMETaHO OJBHjame IMOCIOBHUX Ipolieca MociioaBala nja
MIOCJIOBHA aKTUBHOCT OMOTyhiaBa paJi Ha JlaJbiHY, a ¢ IpyTre CTpaHe, Kao Mepe
3amTHuTe 0€30€THOCTH 1 3/IpaBJba Ha PaJy, MAKeTOHCKO PaJTHO 3aKOHOJABCTBO
jOII HUje HAIIIJIO HAYWH JIa Ha a/IeKBaTaH HAYHMH PETYJIUIIIE 0Baj HECTaHIapIHU
00nuK paja.

3aKoH O paJHUM OIHOCHMa HE perynuuie pan Ha gapuny. llto ce
THYE pajia Ha JiaJbuHY, 3aKOH 00yXxBaTa camo ,,TPaJUIIMOHATHU " 00JIUK
pana xox kyhe, Koju ce pa3auKyje o pazna Ha JaJbUHY 110 TOME IITO FETOB
KOHCTUTYTHBHHU eleMeHT Huje mpumeHa MK TexHomnoruja y pany. CaudaHo
Kao W paJIHO 3aKOHOAAaBCTBO, OMIITH KOJEKTHUBHU YTOBOPHU 3a MPUBATHH
u jaBHM cektop y C. MakenoHnuju yonure ce He OaBe MUTamkEM paja Ha
JIaJbUHy, a TaKBa je CUTyalHja U ca MoceOHUM (TPaHCKHUM) KOJIEKTUBHUM
YrOBOpHMA. 32 BpeMe Tpajara HallMOHAITHOT BAHPEJHOT CTamba W3a3BaHOT
naagemujom LJOBM/I-19, pan Ha nassuHy MpBOOUTHO HUje OMO peryiucaH
HHjETHOM YpeI0oOM ca 3aKOHCKOM CHAaroM. JeOWHW MpaBHHU aKTH KOjU Cy
WMIUTUIATHO TIPEMOPYYMBAIN TOCIOIABIIMMa Yy jaBHOM M NPUBATHOM
CEKTOpY Z1a MPUMEYjy pal Ha NaJbUHY/KyhHH paj OMiin cy MOA3aKOHCKU
aKTH YCBOjeHH movyeTkoMm MapTta 2019. ronune.

Y mehyBpeMeHny, HajHOBH]ja CTyAH]a KOjy ¢y crpoBesie MehyHapoaHa
opranm3anuja pama (MJIO) n Epornicka 6anka 3a 06HOBY u pa3Boj (EBPII)
o mporiern yrunaja [IIOBM/I-19 na 3anomsaBame y CeBepHoj MakeqoHujH
MoKasyje Aa je 9ak 15 ojcTo nociioaBana Koju ¢y OWIIH YKIbYUYeHH Y AHKETHH
YIHUTHUK, UMILIEMEHTHPAJIO paj]l Ha nasbuny (1j. telework).” U mopen Tora
HITO je BeTnKu Opoj nocnogasana y C. MakeJOHUjH, KaKO U3 TIPUBATHOT TaKO
Y 13 jJaBHOT CEKTOPa, y MPOTEKIIOM MEPUOAY YBEO paJl Ha fajbuHy (o1 Kyhe),
y TpaKcy Cy ce jaBJbajie | joIl YBeK 1mocToje cieaehe nuieme:

- Koju je npasnu ocnos 3a yeohere pada na 0asumny u Koju je npashu
OK8UP 34 pe2ynucarbe npasd, 00ase3a u 002080PHOCIIU Y2080PHUX CIPAHA
NPUIUKOM Opeanuzayuje pada Ha 0abuny/o0 kyhe?

- Konuxu je cmenen ¢hnexcuburnocmu uzmehy nociooasya u 3anocieHoe
V 00208apary mooena opeanuzayuje paoa ca KOMOUHOBAHUM 00AB/bATbEM

22 Messenger, C.J. (2019), Telework in the 21*" Century: An evolutionary perspective,
International Labour Organization, p.2.

23 Bumu: ILO and EBRD, (2020), Covid-19 and the World of Work - Rapid Assessment of the
Employment Impacts and Policy Responses for North Macedonia, p. 21.
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PAOHUX AKMUBHOCMU Y OOMY 3ANOCAEHOS UTU OPY2OM MECTY N0 He2080M
u360py U NOCIOBHUM NPOCMOpUjama nocrodasya? u

- Ha xoju nauun, mj npumenom Koz npasHoe 0CcHo8a, modice 0ohu
00 npomene opeanuzayuje paoa xoja he noopaszymegamu nOMnyHy uiu
OenuUMUYHY, MPajry Uiy npuspemMery npomery mecma o06aembara paoue
denamuocmu?

Y omHOCY Ha npsy u dpyey ouieme, CMaTpamo Jia U IIOpe]] HEMOCTojamba
KOHKpETHE 3aKOHCKE opende Koja OM peryiucaiia paj Ha JajbHHY Kao
HEeCTaHIapIHU O0JIUK pajia OCUM pajia o kyhe, MPUBPEMEHO, 10 IOHOIICHA
HOBUX M3MEHA W JIoNyHa 3aKoHa O pajHUM OJHOCHMA, IPAaBHY NMPa3HUHY
MOJKe JIa MOMYHH MOCTOojehn MpaBHU OKBUP 3a PEryiHcame 00aBibarmba
nociioBa of kyhe (ui. 50, 51. u 52. 3P0). [Tocrojehe onpende koje peryauiry
pan ox xyhe He ipeasulajy HUKakBy 3a0paHy oOaBJbarha paIHUX 3aqaTaka
W aKTHBHOCTH y3 TpuUMeHy caBpemeHux MK TexHosoruja, a u3puauTo
HE OTpaHUYaBajy ,,[IPOCTOPHY " (IIEKCHOMITHOCT y OpraHU3aIvju paja u
KOMOMHOBAaHUM MOJEJIMMa pajaa, kKoju o0yxBaTajy 00aBibambe MOCIIOBA Y
MOCJIOBHUM IIPOCTOpHjaMa TOCIOaBla U Ha TTOCEOHOM pagHOM MECTY MO
n300py 3aI0CIICHOT, ITpeMa pacropeay U JUHAMHIIA YTOBOPOM YTBph)eHUM
n3Mmelhy yropopHux ctpana.

ITo ce Tuue mpehe oureme, cMaTpamo Ja ce y IpHHIUIY (YKOIHUKO
MOCTOje HOPMAJTHU YCIIOBH U OKOJIHOCTH) paj ox kyhe (Ha IaJbUHY) MOXKe
YBECTH CaMO Ha OCHOBY 000OCTpaHe carjJacHOCTH IOCIO0/aBIa U 3a1I0CICHOT 1
aHEeKCcOM yrosopa o paay. OTyna, y ckiiaay ca mocrojefinM 3akoHCKMM OKBHPOM,
cMarpamo Jia IIPUINKOM H3MEHE YyroBopa O pajay y MpaBily OpraHHU3aIuje
pana 06aBJpamkEM TOCIOBA Ha AaJbUHY/ON Kyhe, 6e3 0031upa Ha Mozmel paaa
(am-xo1, KOMOMHOBaHM MK (UKCHU OOJWK pajia of Kyhe/Ha MaJpUHY),
noTpeOHO je 3aKJbYUUTH ,,aHeKC™ yroBopa o pany (mpema wi. 28-a 3PO) y
koMe he ce perynucaru npasa, o0aBe3e U yCJIOBH KOjU 3aBHCE O] IPUPOAE
pana y xyhu (npema ui. 50. cras 4. 3PO). MehyTtum, Tpeba HanoMeHyTH
Jla, y CIy4ajy BaHPEAHUX OKOJHOCTU (IPUPOJIHE M APYTe HE3roje), 3aKoH
0 pPaJIHUM OJTHOCHMA CaJIPKK OCHOB 32 JeTHOCTPaHYy, IPUBPEMEHY TPOMEHY
MecTa paja, JOK TaKBe OKOJTHOCTH Tpajy (ui. 153). He moctoju orpannyeme
Ha OCHOBY KOjer TAaKBE U3y3€THE OKOJIHOCTU HE OU YKJbydnBasie MOryhHOCT
[IPUBPEMEHOT yBOhera paa Ha JaJbUHY jeIHOCTPAHOM OJJIYKOM ITOCI0JaBLa.

3. 3ak/pyuak

On npornamema NaHaeMuje U nouetka kpuse y mapry 2020. rogune
1o nanac, y CeBepHoj MakeIOHHU]H je YCBOjeH HU3 3aKOHCKHUX MPOITHCA KOJU
MMajy 3a UJb 3aIITUTY PaJIHUKA HA PAJHOM MECTY U MOJIPIIKY 3aM0NIbaBatby

57



Tooop Kanamamues, Anexcandap Pucmoscku, Ymuyaj COVID-19
Ha peeynucarbe paouux oonoca, cmp. 45-62, XXVI (1/2022)

(curypHOCT 3amocnema) u mpuxoxaa. [IpaBHu mponucy, Ha MOYETKY (3a Bpeme
Tpajarba BAHPEIHOT CTama y 3eMJbH o1 18. mapTta mo 23. jyna 2020. ronuHe)
JOHOIICHH Cy Y BUAY ypenOH ca 3aKOHCKOM CHAaroM M IOJ3aKOHCKHX aKaTa
(3akJpyunu u omiryke Bnage PCM), a mapanenno ca suMa, Ha CHa3u Cy OMIIn
Y TIPONHCH KOjU Cy MHA4e PeryJIMcaly paaHo 3aKOHOJABCTBO M COLMjaIHO
ocurypam. Mnak, u gajpe NOCToje CyMIbe y aJJleKBaTHOCT MPEy3eTUX Mepa
y obnmactu pagaux ogHoca. CMaTpamMo 1a je 3akoHoAaBaIl Mopao jJa mpoHahe
onroBapajyhu mpaBHE OCHOB 3a ,,0clio0alame of] Tocya palbHBUX KaTeropHja
paiHUKa (TpyIHULA U XPOHUYHUX OOJIECHUKA) U TO KPO3 HHTEPBEHLHjE Y
MIPOMHUCUMA KOjU PETYJIHIY 3[PaBCTBEHO OCUTYPamba U MPOLINPEH:E Ha TIOJbY
rtahenor OonoBama (ca 00aBE30M J1a TPOILIKOBE TAKBOT OZicycTBa mpeko 30
nana cHocd QOHJT 3PaBCTBEHOT OCUTYPambha, Kao Uy pEIOBHIM CITydyajeBUMa
mraheHor omcycTBa 300T MpUBpPEMEHE CIIPEUCHOCTH 3a paj 300r OojecTH
unu nopene). [Liraherno oxcycTBoOBame ca mociia OBUX KaTeroprja paaHuka
Tpebaro je xa Oyzae yciaoBibeHO HeMoryhHomihy 1a pagHuIy pajie Ha TaJbuHy/
on kyhe. Ha oBaj mim ciamyan HauyuH Tpedao je ypenuTH ,,ociodahame™
O]l TIOCNIa PAdHUKA ca NOpOOUdHUM 0bOase3amd. 3alTUTa CUTYPHOCTH
PaJHOT OJHOCA M TIPUMarha PaJHUKa KOjH CY Y YTOBOPEHOM PaTHOM OJTHOCY
Tpebasio je 1a ce CIpoBOIU KPO3 jeqHY Wi KOMOWHANMjy cieachmx mepa:
YCIIOBJbABAKE CIIOPA3yMHOI OTKa3a yroBopa o paaxy 00aBe3HOM MCILIATOM
OTHpPEMHHUHE (HOBYaHE HAKHAJE) paJHHULIMMa O CTpPaHE IOCIOAaBLA;
yCIIOXKIbaBambe MOCTYTIKA 3a CIIOPa3yMHHU PACKU] PaIHOT OAHOCA U JOBOhEHE
pajHMKa KOjUMa je pagHH OJHOC CIIOPAa3yMHO MPECTAO0 MO MPAaBHU PEKUM
3a UCIIJIATy HOBUAHE HAKHAJE 3a ClIy4aj He3aloCIeHOCTH O] cTpaHe 3aBojia
3a 3anonubaBame CeBepHe MakenoHuje.

Y oKBHUPY OBOT pajia pa3Marpajy ce pa3jinuuTe Mepe Koje Ipou3niIase
u3 3aKoHA O paJHUM OIHOCHMMA U KpPO3 KOje ce, C jeJHe CTpaHe, MHTEPEeCcH
NocJoAaBala Jia CMamke CBOje TPOILIKOBE IOCIOBamKka, a ca APyre cTpaHe,
panHuKa, Aa 3aJpKH CHUTYPHOCT Yy pPaZHOM OIHOCY M NpHXoAuMa. 3a
BpEMe Tpajarba MaHJAeMuje, HEKOJIMKO OBaKBUX Mepa U3 rocrojeher pajHor
3aKOHO/IaBCTBA MMajy MOCeOHY IMPUMEHY KOJI ITocioiaBana y npakcu. Takse
Cy, Ha IpUMeEp, Mepe Koje PEeTyJHITy MPeKua pasaa 300rT BUIE cuie (T3B.
IPUBPEMEHH IPUHYTHH OJCYCTBO 300T BUILIE CHJIE) U IPAKCe Paja Ha JaJbUuHy,
Tj. ox kyhe. Umajyhu y Buay noremkohe y TymMauery ¥ IpaBUIIHO] IPUMEHU
UHCTHUTYTA ,, npexud pada 3002 suwie cuie’, cMaTpaMo Jia Cy HEOIXOJHa
onpeheHa noGosblIaka paHOT 3aKOHOIABCTBA. 3aKOHOM O paJlHUM OJJHOCUMA,
de lege ferenda, Tpeba fa HaNIpaBy jJaCHU]y PA3JINKy U3MENTY ,,IPEKU]T pajia
300T BHUIIIEC CHJIC ¥ IPYTUX CIIMIHUX CITydajeBe KOjH TOBOJE A0 CYCIICH3H]e
paza (mpeKua mpoueca paja u3 MoCJIOBHUX pasiiora ¥ IpeKku 1 Ipoleca paaa
300r pelema HaANCKHE HHCIEKIUje 0 3a0paHn 00aBibama Ipoleca paaa
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unm o 3abpaHu Kopulrhema cpencTaBa 3a pan myxke ox 30 mana). [Topen
TOra, BaYKHO je 3a 3alITUTY MPUXO0Jia PaJHAKA y YCIOBHMa 00ycTaBe paja
300T BHIIIE CUJIC YTBPJMTH JIa HAKHAJIA 3apajie Kojy he pajHUIK OCTBAPUTH
3a BpeMe o0ycTaBe pajia He cMe OMTH HI>Ka Off U3HOCA O]l MUHMMAITHE HETO
3apaje WM of ogpeheHor mpoueHTa o U3HOCa MUHUMAJIHE 3apaje (HIp.
80%). Pao na oawuny je 6uo, a u 1ajbe je, je[Ha o Hajuernhie npuMenhUBaHUX
Mepa 3a HECMETaHO OJIBHjamh-€ TTOCTOBHUX TIPOIIeca 1 3a 3aIITUTY 0€30€THOCTH
W 3]IpaBJba pajHUKa y yclioBuMa maHaemuje. Mmak, u mopesn MImpoke
PacnpoCcTPameHOCTH y MPAKCH, PaJi Ha IaJbHHY (Kao 00K pajia) He MOJJIeHe
peryiucamy HU MOCTOjehuM pagHUM 3aKOHOJABCTBOM, HU KOJCKTHBHHUM
YTOBOpHMa, HH ypendama ca 3aKOHCKOM CHAaroM (yCBOjeHUM 3a BpeMe Tpajarba
BaHpE/IHE CUTYalMje Y 3¢MJbU) WM MO/I3aKOHCKUM akThMa. therosa nmpumena
ce M3BOJIU TOCPEIIHO, U3 ,,paja o Kyhe™ kao mocebaHOr HeCTaHIAPTHOT
00JIMK 3aroIjbaBarmka KOjU je peryiucal 3aKOHOM O PaJIHUM OTHOCHMA.
Nmajyhu y Buny notpedy yBohema u cTaHAapAn3aIyje paja Ha JaJbuHy, ca
CBHM HCTOBUM CIEHU(PUIHOCTHMA, 32 OYEKHBATH je Ja he yckopo mocratu
CacTaBHH /IO MaKEeIOHCKOT paJHO-IPaBHOT cucTeMa. Y mpouecy Oynyher
peryiucama paja Ha JaJbUHY NOTPEOHO je BOAMTH pavyyHa O pelicmhuma
KOja Cy JiaTa y OKBHPY EBpOIICKOT OKBUPHOT criopazyma o pajay Ha JajbHHY
u3 2002. ronune.
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IMPACT OF COVID-19 ON THE REGULATION OF

LABOR RELATIONS (ANALYSIS OF NORMATIVE

COMMITTEES FOR DEALING WITH PANDEMICS
IN MACEDONIAN LEGISLATION)

Summary

During the COVID-19 crisis, a multitude of legal regulations aimed
at protecting workers in the workplace and supporting their employment se-
curity and income, have been adopted in North Macedonia. In the beginning
(throughout the state of emergency in the country from March 18 to June
23, 2020), said legal regulations were adopted in the form of Decrees with a
force of Law and of Bylaws (Conclusions and Decisions of the Government of
North Macedonia). In parallel, regular labour and social security legislation
were also applied. However, dilemmas remain regarding the adequacy of
the measures taken in the field of labour relations. Undoubtedly, the legisla-
tor had to find more adequate legal basis for the ‘exemption’ from work of
the vulnerable categories of workers (pregnant women and chronically ill)
through amendments in health insurance regulations (i.e. the Law on Health
Insurance) and extension (assimilation) of paid leave of absence due to illness
(given that the costs of such leave for more than 30 days, are supposed to be
borne by the Health Insurance Fund, as in regular cases of paid leave due to
temporary incapacity for work due to illness or injury). The paid leave from
work of these categories of workers should have been conditioned, with the
inability of the workers to perform the work from home/remotely. In this or
similar manner, the ‘exemption’ from work of workers with family responsi-
bilities should have been regulated, as well. The protection of employment
security and the income of workers whose employment contracts were consen-
sually terminated should had been carried out through one or a combination
of the following measures: conditioning the consensual termination of the
employment contract with mandatory payment of severance pay (monetary
compensation) to the workers by the employer; entangling the procedure for
consensual termination and enabling workers whose employment contracts
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were terminated consensually to obtain unemployment benefits paid by the
Employment Service Agency of North Macedonia for the entire period of the
pandemic.

This paper also illustrates the various measures (scenarios) arising
from the Law on Labour Relations, through which, on the one hand, the inte-
rests of employers to reduce their operating costs, and on the other hand, the
interests of workers to preserve their employment and income security, are
expressed. Throughout the pandemic, several such measures of the existing
labour legislation have been particularly applied by employers in practice.
Such are, for example, the measures (provisions) for suspension of work due
to force majeure (so-called temporary forced leave due to force majeure)
and the practices of home working/teleworking. Given the difficulties in the
interpretation and proper application of the institute ‘suspension of work due
to force majeure’, we believe that certain improvements in labour legislation
are necessary. In future, the Law on Labour Relations, should make a more
comprehensive distinction between ‘suspension of work due to force majeure’
and other similar cases leading to suspension of work (e.g. work stoppage
due to business reasons on the side of the employer or due to a decision of
the labour inspection). Additionally, it is important for the protection of the
income of the workers affected by the suspension of work due to force majeure
to determine that their salary allowance paid by the employer, must not be
lower than the amount of the minimum net wage or a certain percentage of
the minimum net wage (e.g., 80 per cent).

Telework/Home work was, and still remains to be, one of the most
widely used measures for the smooth running of business operations by em-
ployers and for the protection of the safety and health of workers during the
pandemic. However, despite its widespread utilization in practice, telework
(as a form of organization of work) is not explicitly regulated neither with
North Macedonia’s existing labour legislation and collective agreements,
nor with Decrees with a force of Law (adopted for the duration of the state of
emergency in the country) or Bylaws. Its application is emanated indirectly
through the institute ‘work from home’ as a special non-standard form of
employment, which is regulated by the Law on Labour Relations. Considering
the need for introduction and regulation of telework with all its specifics, it
is expected that telework will sooner rather than later become part of Mace-
donian labour law system. Naturally, in the process of future regulation of
telework, it is necessary to take into account the solutions provided under
the European Framework Agreement on Telework of 2002.

Key words: employment relationships; measures to support workers
and enterprises in during the COVID-19 pandemic, temporary forced leave;
telework.
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W3BopHU HayyHM 4imaHak™

/Jlp Kewvko Mupjanuh,
Peoosnu npoghecop Ilpasnoe gpaxynmem Yuusepsmema y baroj Jlyyu

IIPABO PA/THUKA HA YYEIIIRE Y YIIPAB/bAIBY

Ancmpaxkm: Yuwewhe paonuxa y ynpaemary npedysehem je
HeusOjedcan cacmaguu OUO KOLEKMUGHUX PAOHUX OOHOCA U
uHoycmpujcke O0eMoKpamuje y cagpemeHom paoHom npasy Koju
obyxeama y npaguiy, UHGOpMUCAIbe U KOHCYIMOBAIE U PUJENKO,
CA0ONYHUUBALE CUHOUKATHUX U U3AOPAHUX NPeOCMABHUKA PAOHUKA.
HUngpopmucare je ycnoe 3a ocmeapusarbe npasa Ha KOHCYAMo8arse
U Npasa Ha caoOIYUUBare, U OpyeUux KOIeKMUGHUX Npasa paoHuxd.
YV cayuajy koucynmosarna nocnooasay je obasezan oa 3ampasicu
Mumsberse 0 00peheHom numarsy, aiu ves obasesze 0a ea NPUXEamu.
Tocweouya ucnopucara npasa Ha caoodryuusare modice oumu
HUWMAgocm 00yKe nociooasyad. Y mexkcmy ce nonasu 00 cmasa 0a
HenpekuoHo pacme 3Ha4aj napmuyunayuje paoHuKa y ynpassarsy
npeodysehem, a nocebno 3602 nosehara bpoja npobaema y oonacmu
coyujanme nOIUMuUKe y 8pemMeny unancujcke Kpuze, nanoemuje,
umo. Ilponuce o napmuyunayuju paonuxa mpeoa Xapmonu3oeamu
ca eBPONCKUM PAOHUM NPABOM NPABOM, HE3ABUCHO 00 MO2d WO je
yueuthe y npoyecy npuopyicudara u cmaduiusayuje Heu3ejecuo u
HenpeosuUoUso.

Kawyune pujeuu: napmuyunayuja paonuxa y ynpassary npedysehem,
npaso paonuKa Ha UHGOPMUCArbE, KOHCYIMOBAE U CAOOTYUUBATLE,
cagjem paouuxa.

" e-mail: zeljko.mirjanic@pf.unibl.org
Pao npummwen: 11.07.2022.
Pao npuxseahen: 02.08.2022.
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1. YBox

YpehuBame mpasa pagHuka Ha ydenthe (MapTHINITANN]Y) Y YIIPaBIbamby
npenysehem npencraBsba HeM30jexkaH qU0 ypehuBama KOJEKTUBHUX TIpaBa
Y MHAYCTPHjCKE JIEMOKpaTuje y caBpeMeHoM paaHoM rpay.' To mokasyje u
ypehuBame yuenrha pagHuka y ynpasibamy y YcraBy Penyonuke Cprcke (4.
65) y kome je yTBpheHO Jia 3al0CIeHH UMajy TIpaBo yuelnha y yrnpaBibarmby
npenysehem y ckany ca 3akonom.? Y ycraBy Pemy6nnke CpOuije 0CHOBY 3a
HOpPMAaTHBHO ypehuBame caBjeTa 3amoCIeHUX MpeAcTaBba WiaH 82. KOJUM
je yTBpheHo ma ce yTuiaj Tp>KHIIHE MPUBPE/IE Ha COIMjaTHU U €KOHOMCKHU
TI0JIOJKA] 3aIOCICHUX yeKialjyje Kpo3 colujaTHu qujaior u3Mel)y CHHAnKaTa 1
nocnozasana.’ Mehytum, nzocrasne cy onpende koje Ou ocraBuie MmoryhHocT
Jla 3aM0CJICHU UMajy ofpeheHor yjerna mpuiInKoM oJTyuyrnBama y npeaysehy.
Y3 eBeHTYaTHO YHOIICHE TUX oJpeadu y YcTaB, paJJHUUKa MapTHIIUIAIIH]a
0w mocTala cacTaBHHM MO HajBHIIET mpaBHOr akTa.* HaBenene ompenbe, kao u
JpyTe YCTaBHE oJipe0e Koje ce OHOCE Ha paJl ¥ paJiHe OTHOCE MPENICTaBIbajy
OCHOB 32 ypehiBame paJHuX OJHOCA Y OKBHPY IIPaBHE U IpyIITBEHE pedopme
(TpaH3uumje), KpajeM MPEeTXOJHOT BHjeKa U y TOKY IPOLUIMX JCLeHHja
akTyenHor Bujeka. Kako ce HaBoau, 1a OM 3aKOHOJABCTBO O paay OMiIo
CaBpEMEHO OHO MOpa Jia oMoryhapa crpaHaMa y paJHOM OJHOCY U FlbHXOBUM
MpeACTaBHUIINMA Ja UMajy CBOj TJIac Kaja ce paau O caiapikajy 3aKoHa U Ja
Oyny yKJby4eHHU y BUX0BO cripoBoleme. OKBUp 00yxXBaTa yCTaBHE rapaHIlije
npaBa paJHUKa 1 OCIO/aBalla 1a Ce OpraHusyjy y CTpy4He (IpodecroHaHe)
opranuzanuje, 1 ogpeade Koje ce OJHOCE Ha KOJIEKTHBHO IMPEroBapame 1
MpaBo Ha IITPaAjK, MEXaHU3ME yueliha pajHuKa y yrpaBjbamwy npeaysehem
1 MHCTHUTYIIH]€ U MPOIIEIype Koje Cy YKIByUeHe y Taj mporec.’

Onpende o JbyICKUM TIpaBUMa U cJI0001amMa, U ofipeade 0 EKOHOMCKOM
¥ colHjajHOM ypehemy y ycTaBuMa 3eMajba Y PEerHOHY TPEeACTaBIbajy
YCTaBHH OCHOB 3a ypehuBame pagHOr mpaBa y mporecy yckiahuBama
(xapmonwusanuje) nomaher npasa ca npaBom EBporcke yHuje. Ypehusame u
OCTBapHBambe KOJICKTUBHUX ITpaBa pagHUKa, YKIbYyuyjyhu U MapTHIHIALT]Y

1 Omnmmwmpsnje. XKesbko Mupjauuh, Y600 y paono npaso, kruea opyea, IlpaBau dakynrer
VYuusepsutera y bawoj Jlyuu, 2020. ctp. 153-162

2 VYcra Peny6muke Cprcke (,,Coyx6enn miacHuk Pemy6muke Cpricke®, 6poj 21/92 —
npeunmthenn tekct, 28/94, 8/96, 13/96, 15/96, 16/96, 21/96, 21/02, 26/02, 30/02, 31/02,
69/02, 31/03, 98/03, 115/05, 117/05).

3 VYcras Penyonuke Cpouje (,,Ciyx0enn rmacuuk Peny6muke Cpouje”, 6poj 98/2006 u
115/2021).

4 Panoje bprosuh, bojan Ypnapesuh, Paowno npaso, JI1 “Cnyx6enu rmiacHuk”, beporpar,
2020, ctp. 322

5 Anekcannap Ilerposuh, Mehynapoonu cmandapou paoa, lpaBuu ¢axyarer y Hurry,
2009. ctp. 327.
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y yIpaBJbamy npeay3eheM (IUpeKTHY U MHAUPEKTHY), TapTHIUNANN]Y Y
pacriogjenu JOOWTH W TIAPTHUIIMNIAIN]Y Y CBOJHHU je CACTaBHU JTHO OBOT
npoLeca, HaKo je NapTULHNALM]a paJHIKa TPUMapHO IPEAMET YHYTpaIlber
npaBa M pa3iIuvuTo je ypeheHa y eBponckuM 3emibama. EBporicke yHuje
je ycBojuia HEKOJIMKO TUPEKTHBA KojuMa ce ypelhyje yuemha pagHuka y
ynpasJeamy mpenaysehem y onpeheHum obnactuma, ajid Ipu TOME He TIOCTOjH
YHUBEP3aJIHU MOJIeIT U TIpeln3Huje ypehuBame npumaja dianuama.

EBporicka yHHMja mocMarpa MOBE3aHO MapTULUIALN]Y paJHUKa U
COITWjaJTHU JIUjaJior Ka0 OCHOBHY BpHjeaHOCT. COlMjaTHH AMjaJoT IIPE/ICTaBIba
MO IPYLITBEHOT AMjajora KOju MOJCTHYE COLHUjalIHy CTaOMIIHOCT, a Ha
paBHOTEXH U3Mel)y eKOHOMCKE €(pUKACHOCTH M COLIMjaTTHE U3APKIBUBOCTH.
CoryjaHu IUjajior je HauuH aupMalifje ColrjaliHe MpaB/ie, APy IITBEHOT
JIjajiora 0 eKOHOMCKO] M COITHjaJTHOj TOJUTHIIH | ITYT Pa3Boja JEMOKPATCKUX
oZiHOCca. 3a peann3anujy OBUX LIMJbEBA CYy HEONXOJHE KyMYJaTHBHO IIPaBHE
U HeTIpaBHE NPETHOCTaBKE, O KOJUX CE MOT'Y M3/IBOJUTH: MIPELIU3HO U jJACHO
ypeheHa yiora couujaqHux napTHepa, IpuMjeHa Mel)yHapoIHUX cTaH1apAa
pana, popMupame U JIjeJIOBamke caBjeTa paJHuKa U €eKOHOMCKO-COIIH]aTHOT
casjera.’

[IpenmeT mpaBHe aHATU3E CE OTHOCH CaMO Ha MUTambe ydenrhe pagHuka
y ylpaBJbamy npeayseheM npeko CHHINKAIHUX U n3a0paHuX NpeICTaBHUKA.
VY TekcTy ce mosia3u of CTaBa Jla HEIPEKUIHO pacTe 3Ha4yaj NapTULUIAIN]je
pajgHMKa MPEKO CHHAMKATHUX M M3a0paHuX MpencTaBHUKA, TOCEOHO 300T
nosehama Opoja mpobiema y 00JacTu COLMjaTHE MOJIUTHKE Y BPEMEHY
(bMHAHCHjCKe KpH3e, aHJeMHUje, UT/I.

JmHamMuka TpeHIa WHIYCTPHjCKE IEMOKpaTHje je CIIOpHja HEro
JMHAMMKa TPeHJa 3aKOHCKOI ypehuBama KOJIEKTUBHUX IIpaBa pajHHUKa
y TPaH3ULMOHMM 3eMJbaMma. [IpuMmjeHa 3aKOHCKMX oapeAdu KacHU 3a
JOHOIICH-EM 3aKOHa, aJli TO HE IOBOJIU y MUTAKE CTaB Jia y o0nacTu paja,
CHUCTEM KOjH C€ 3aCHMBA Ha CTPUKTHO] MOMAjEIH pajia U ynpaBbama 10
OCHOBY BJIACHUIITBA Ha KaIUTAY, OCTYITHO U yBjepJbHUBO YCTYIIa MjECTO
pPa3IMYUTUM OOJUIIMMA APTUIUIANN]E W 33jeJHUYKOr O/TydrBama.’ Y
TEKCTY C€ I10JIa31 O]l CTaBa J1a je HEOIIXOAHO MPELU3HU]E 3aKOHCKH YPEAUTH
Y IPOLIMPUTH NAPTULHIALK]Y PaJHUKA IPEKO CHHANKAIHUX U N3a0paHuXx
IpefcTaBHUKA PaJHHUKA, a Y OKBUDY ,,AYIIJIOT KOJIOCH]jEKa™ y TPEACTaBIbamby
pannuka. TakaB npuctyn omoryhaBa pagHuiuma aa Oupajy y3 CHHIUKaHE
MpeICTaBHUKE U MPEJCTaBHUKE KOjU MMajy oBiamrhema u o0aBe3e BaH

6 JKessko Mupjanuh, , IIpernocraBke 3a conujainu aujanor’, Ilpasuna pujeu, bamwa Jlyka,
2013. ctp. 581

7 CHexana Jlakuuesuh, Coyujannu oujanoe u konekmusHo npe2ogaparse, [1paBau dhakynretr
Yuusep3utera YHuoH, beorpan, ctp. 313.
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OITHOCA M aKTHUBHOCTH KOj€ Cy ofipel)eHe Kao MCKJbYUYHBO CHHIWKAJHE, TC
Jla MHTepece U IpaBa paJHHUKa MOpe] CUMHAMKATa, IITUTH CaBjeT paJHUKA.
CagjeT paiHUKa pacnoyiaxke TauHo Ae(PUHUCAHUM NIPaBUMa U Y HOPMAJIHOM
ClIy4ajy TO THjeJIo je euKacaH HHCTPYMEHT KOjU Y capajiby ca CHHINKATOM
y mpeay3ehy Moxke 3HaTHO OOOJBIIATH 3aCTyNake HHTEpeca 3amocaeHux.
VYiora caBjera paJHUKa HE YTHYE Ha YJIOTY CHHIMKATA Yy 3alITUTH IpaBa
panuuka. Ctora ako cMHAWKAT M30jerasa ,,JBOCTPYKH KOJIOCHjEK* TaKko
MITO HE Jaje MOAPIIKY (GOpMHUpaby CaBjeTa pagHUKa, Y MTUTAY j& OTHOC
KOjU HE OATOBapa yJIo3W CHHIAMKATA Ka0 OpraHU3aluje YUju Cy LUIJbEBU
3acTyname, peacTaBjbame, yHarpehuBame 1 3alTUTa NPO(YECHOHATHUX,
COLIMjaJTHUX, PaJJHUX, EKOHOMCKHUX M IPYTUX MOjeANHAYHUX U KOJIEKTHBHIX
npaBa M MHTEpeca pagHuKa. Kako je KOHCTaTOBaHO y TEOPUjU, CHHINKAT Y
OMTHUM NUTAkBUMA IITHTH HHTEPECEe HE CaMO CHHJIMKAIHOT YJlaHCcTBa, Beh
M OCTaJIMX 3all0CICHUX M HAUMHU IPEICTaBIbakba PaJHUKA (CHHANKAIHO U
pagHUYKO) ce MpHOIMKaBajy, U Mperinhy, OJHOCHO Be3yjy y TauKd (MU
TayKama) HHTepeca CBHX 3amociieHux.” Y 3eMJbamMa peruoHa cy oOMJbexja
npuBaTH3alMje AP)KaBHUX Mpeay3eha 1 pa3Boj TpKUILHE PUBPEIE Y TULATH
Ha 0CTBapUBambe KOJICKTHBHUX ITPaBa paHUKa TPBEHCTBEHO MPEKO CHHANKATA,
a pUjeTKO MpeKo n3abpaHuX MpeICTaBHUKA PaJHUKA, U TIOPE]] TOTa IITO je y
paJHOM 3aKOHOJIABCTBY MpenBuleHO popMupame caBjeTa pagHuka. Ydemrhe
n3abpaHuX NMpeICTaBHUKA PaJHUKA y yIIpaBJbamwy peays3eheM je He3HaTHO,
MaKO OHO MMa HEe3aMjCHJbHMB 3HA4d] Y KOJICEKTUBHUM paJHUM OIHOCHMA
(MHAYCTPUjCKUM OJHOCUMA), UCTO K0 U APYTa KOJIEKTUBHA MTpaBa paIHUKA.
Jenan ox BayKHUX pa3jora 3a TO je HEIOBOJbHA 3aMHTEPECOBAHOCT PaJIHUKA
Jla YYECTBYjY y yIIpaBibamwy y mpeaysehy, HaCypoT TOMe IITO UM yuerihe
omoryhaBa na yTU4y Ha IOBOJbHM]E YCJIOBE Paza, 3alITUTY CUTYPHOCTHU
paHOr MjecTa, OCTBAapUBamb-€¢ CTAJIHUX NPUX0Ja U Apyre nusbese. Crora je
HEOITXOIHO JOAATHO YPEOUTH YJIOTY COLHUjaTHUX HapTHEpa Aa MOACTHIY
pagHuKe Aa KOpHcTe MOTyhHOCTH KOje MM JJOHOCH MpUMjeHa 3aKOHCKUX
ofipenou o yuernhy pajHUKa y IPOIEeCHMa JIOHOIICHa O/IJIyKa.

Pa3Boj pagaux ogHOCA y HEKaAITHIM jYTOCIIOBEHCKIM PeIyoInKama
TOKa3yje 1a je APyIITBEHA U IIPaBHA TPAH3UIIH]a TIOTUCHYJIA CBHjECT paTHuKa
0 B&KHOCTH yuelha paJHUKa y OJTyYHUBakby U3 BpEMEHa CaMOyTIpaBJbatba y
JPYyTOj MOJIOBHHH MTPOILJIOT BUjeKa, U Aa joUI HHje GOpMUpaHa CBUjECT O TOME
Ja je mapTHLMTNaNKja paJHUKa 3HaYajHa y OKOJTHOCTUMA TPKUIITHE €KOHOMU]e
Y IOMUHAIM]e IpUBaTHE CBojuHe. To yKa3yje Ha 3Ha4aj ¥ BEJIMYUHY yTHUIIAja
MeljyHapOTHOT, €BPOIICKOT M YIIOPEIHOT PaJHOT IpaBa Ha pa3Boj goMaher

8 Heribert Kohl, Prava zaposlenika - zaposlenicko vijece — sindikat, Zaklada Friedrich Ebert
Ured u Zagrebu, 1998., str. 15.
9 Bunajko Bpajuh, Paono npaso, CaBpemena anmunuctpanuja, beorpan, 2001. ctp. 491.
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pajHor TIpaBa, am yiyhyje u Ha TUTame 0 TOME y K0joj MjepH ce ypehnuBarme
KOJICKTUBHHUX PAJHUX OIHOCA HETIOBPAaTHO M TEMEJHHO MHUjEHha y YCIOBUMA
TpaH3UIIMje 3aCHOBaHE Ha CYNPOTHO] WM JpyTradnjoj uaeosoruju. Tox
pa3Boja qomaher paJHOT IpaBa 3aBUCH O ITpUJIarohaBama eBPOICKOM paHOM
npaBy U yTHIAja yIIOpeTHOT paJHOT IpaBa 3eMaJba wianuna EBporcke yHuje,
Kao M o]] mpriiarohaBama eBpOICKOT paJHOT IIpaBa y 3eMJbaMa YjlaHuIaMa
EBporicke yH1je HajBaXKHUJUM ITpOMjeHaMa y CBHjeTy pajia M KaluTaia, a Taj
mporiec je Henssjectan.!’ To ce OMHOCH M TUTam€ ITpaBa paJHIKa Ha yuemnrhe
y ynpasJbamy npenys3eheM Kao qujena KOJIEKTHBHOT PaJHOr MpaBa.

2. 3navaj yuemrha pagauka y ynpasibamy

VY nuTeparypHu pagHOT IpaBa Cy HABEACHH €KOHOMCKH, COLMjalHU
U TICHXOJIOIIKYM apryMEHTH y MpWIor ydeurha pajHuKa y yrpaBibamby, Kao
HITO Cy: MapTULHIMAIMja PaJHUKA TOBOJBHO YTHYE HA MPOIYKTUBHOCT,
MOJICTUYE MOTHBHMCAHOCT paJHUKA, IONMPHHOCH jadamy JOJaIHOCTH
(bupmu, jaga TEMOKPATUYHOCT Y PaJHUM OJHOCHMA M3Mel)y mocionaBma
U pagHuKa (KOHCECYaJTHH MEHAIMEHT), BOAM XyMaHUJUM yCIOBHMA paja.
APpryMeHTH IPOTHB MAapTUIUINALIK]E, a KOje HCTHYE TTOCII0laBayKa CTpaHa Cy:
ycropaBa e(UKacHOCT OJTyUnBamba (AyTOKPATCKA MEHAIMEHT), pPaJlHUYKH
MPEICTAaBHUIM HUCY KOMIIETCHTHH 3a yuelrhe y ofTydnBamy, HE BOIU
HY)KHO MPOIYyKTUBHOCTH.!! ¥V JIUTEepaTypu 0 MEHAUMEHTY Ce MCTHYE Ja
NapTULOMIIATUBHA MEHAIMEHT ITOJCTHYE MOTHBAIHjy, NMPOAYKTHUBHOCT,
KpPEaTUBHOCT M MHOBAaTHBHOCT Ha HAYMH Ja Ipeay3ehe Tpaku MUIIbEmhe U
Ueje o1 paAHMKa, ¥ 1a OHM YYECTBY]y Y AOHOMICHY OJUTyKa, IITO HO3UTHBHO
yTHYE Ha OTHOC [TpeMa paay U KBAIUTET paaa. AyTOKpaTCKU MEHAUMEHT IpaTH
HEJIOCTAaTaK KPEeaTHBHOCTH, HHOBATMBHOCTH H JIBOCMjepHE KOMYHHKAIH]je,
IITO MOXKE JIOBECTH JI0 HE3aJI0BOJHCTBA MOCIIOM U (DIYKTYyallnje 3ar0CIeHUX.

V nuTepaTypu paJHOT TIpaBa ce pasiiuKyje NapTUOHNandja y
yIIpaBJbamby YXKEM H MupeM 3Hadey. [1o/1 y)KuM 3HaueeM Mopa3yMUjeBajy
CE Pa3IUYUTH MHCTHTYLMOHATHHU OOJIHIM YKJbYUUBaAKka y OIJIYyUHUBAKE O
OMTHUM NHUTaKBMMa y 00JIaCTH paja U yuemhe y ynpaibamwy npenysehem,
NONYT CaBjeTa 3aoCICHUX IIM JUPEKTHOT yyerrha iHXOBHX MPpeCcTaBHUKA
y OpraHuMa yrpaBjbamha U Ha/I30pa MPUBPEIHHUX JPYIITABa, & Y HIHPEM
3HA4YeHEM IOJpa3yMHjeBa C€ CBAaKM OOJIMK HHCTHTYLHOHAIHOT WIIN
HeopMasHOr ydenrha 3amoOCICHHMX y TPOLECYy OIIydHBama yHYTap

10 JKespxko Mupjanuh, ,,YTunaj miobanusanyje Ha pagHO IpaBo (IIOCT)TPAH3MLUOHMX
3eMasba’, 30opHux padosa llpasnoe gpaxyrimema y Huwiy, 6poj 78/2018, ctp. 78

11 bpanko A. Jlybapna, Jlexcuxon undycmpujckux oonoca, Pamauuka mrammna, beorparn,
1997. ctp. 145.

67



JKemwro Mupjanuh, Ilpaso padnuxa na yuewhe y
ynpasmary, cmp. 63-80, XXVI (1/2022)

npenyseha.” TapTununanujy y mdpeM CMHCIY YHHE TPU CErMEHTA:
nmaptunumnanija y Gopmu mHpopMucama U KOHCYJITOBamba 3ar0CIICHUX;
napTUIMIANKM]a TTyTEM Mperopapama (0J1yKa MOCIoaBia je pe3yiarart
MperoBapama ca 3arociCHUMa) W MapTUIHMAINja Y OKBHPY U MPEKO
oaroBapajyhux MHCTUTYIMOHATHUX (DOPMHU - CaBjeTH WU JAPYTH OPTaHU
3aMOCICHUX, WJIM MyTEeM MPEICTABHHKA 3aIMOCICHUX Y YIPaBJhauKUM
THjeTUMa TOCIIoAABIA (ITPECTABHUIIN 3aTIOCIICHUX YICCTBY]Y Y OITYUNBATLY
Kao paBHONPABHHU WIAHOBU OJpeheHUX YIpaBJhauKUX OpraHa W THjela
KOJ mocioaaria). [lapTuinunanyja y mupeM CMHCITY MOApasyMHjeBa U
NapTUIUTANN]Y Y ykeM cMuciy.” [IpaBo pajgHuka Ha yuenthe y yrpaBibamy
o0OyxBara paBo Ha HHPOPMHUCAE, MPABO Ha KOHCYJTOBAaWkE U MPaBO Ha
CaoJUTyUMBamkE U MPEACTABIba €JIEMEHT KOJCKTUBHE 3alTUTE PaJHUKA U
COITMjAITHOT JTHjajiora, OWIIO Na je y MHUTamky MapTUIHNAINAja Y YKeM WA
[IMPEM 3HAYCHY._

IMapTununanuja y ynpassbarby oMoryhasa pajHHIIMMA J1a YUECTBY]Y
Y JIOHOIICHY OJIITyKa KOj€ Ce OJTHOCE Ha FhHXOBa IPaBa M HHTEPECe Y PaHOM
OJIHOCY, Ha YCIIOBE pajia, 1a yTHUy Ha pa3Boj v MOCIOBHY NOJIMTHKY peny3eha,
uta. [la je To mpaBo 3HAYajHO 3a YTHIIA] paJHUKA HA CAJ[PKaj paJHUX OJHOCA
nokasyje u Jlupextuna Op. 2002/14/EK xojoM ce ycrocTaBiba OMIITH OKBH]
npaBa Ha HHPOPMHUCAHE U TIPaBa HAa KOHCYJITOBAE HA CTAITHOj OCHOBH Ha
HUBOY WIAHHIIA Y3 MUHUMAITHE 3aXTjeBe. 3eMJba YIaHHUIa MOXKE CBOJUM
3aKOHOM OBa IpaBa YPEAUTH IIKpe of ominrer okBupa. OHe cy o0aBe3He Jia
MpoMHUINy ofroBapajyhe Mjepe 3a ciryuaj 1a ce HoCJI0aBall Ul MPECTaBHUIIH
pallHuKa He IPHJIpKaBajy oapea0u. 3a pa3uKy o/l MPUCTYIA Y TIOTIey IpaBa
Ha MHQOpMUCamke U Ha KOHCYJITOBamE, Y TpaBy EBpoIICKe yHUje ce mpaBo Ha
CaoNTyYMBahEC OJJHOCH Ha UMCHOBAME MPEJICTABHUKA PAJIHAKA 32 YIAHOBE
yIpaBe eBPOIICKe KOMITaHUje U 3a7pyre. Y 0Boj JlupekTusy je uHbopMucame
Je(UHUCAHO Kao TPEHOC M0/IaTaKa OJl CTPaHe MOCI0IaBIa MPEICTaBHUIIIMA
3aI0CIICHNX Kako Ou MM ce oMoryhunino yno3naBame ca ofpel)eHuM mpeiMeToM
U HEroBO pa3Matpame. Mako je JJupekTHBOM OCTalo HEJIOPedeHo Aa JTH ce
MpaBa WHAUINPA]Y UCKJBYYMBO Ha MHUIIM]aTUBY MIPEIACTAaBHUKA 3aIIOCIICHIX,
WJTH Ay TOMATCKH MPHJIMKOM UCITYerha oJipel)eHuX yCIioBa, pUpo/ia mpasa
Ha HHPOPMHUCAKE TTOIPa3yMIjeBa HHUIM]JaTHBY HA CTPAHU MMOCIOAABIA, TS
Cy ApKaBe YIaHUIe UMIUIEMEHTHpAIE TIPAaBO HA HHPOPMHUCAHE Ka0 00aBE3HO

12 bopusoje llyunepuh, Jbyounka Kosauesuh, Paono npaso, Ciyx6enn riacuuk, beorpar,
2019, ctp. 440.
13 Tlpenpar I1. JoBanosuh: Paono npaso, IlpaBuu dakynrer y Hosom Cany, Hosu Capn,
2018. ctp. 416.
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MIPaBO KOje ce MPOBOIH y Ofipel)eHrM BpeMEHCKIM TTeproinMa, 6e3 ToTpeOHe
WHUIHjaTHBE OJf CTPaHE TIPEACTaBHUKA 3aII0CIEHUX.

[IpaBo Ha mapTUIHITANIH]Y KAO0 IMPABO KOj€ Ce IPUM]jeHYyje Ha CTAIIHOM
OCHOBY a He caMo y ad hoc cnydajeBuMa, npuxBaheHo je Kao KOJIEKTUBHO
paaHo MpaBo Koje o0yxBaTa HHPOPMHUCAE U KOHCYJITOBame y BehuHm
EBPOIICKHX 3eMalba, U CAOIIyUHBabe Y MambeM Opojy eBpPOIICKUX 3eMalba.
IIpema dupextusu 2001/86/EK TepmuH ,,yuenrhe 3anocieHnx" ce OHOCH Ha
MeXaHu3aM, YKy 4dyjyhu 1 nHpopMICcame; KOHCYJITOBALE U CAOITy THBAIbE,
a ImyTeM Kora IPeICTaBHULM 3aII0CIIEHUX MOT'Y YTHIIATH Ha OITyKe YHYTap
npenyseha®. upextuBa npeasuha oCHUBaWkE NMPEACTABHUYKOL TH]jela
3aMoCiIeHUX Kao CTAJHOT THjeNla MPeACTaBHUYKE IEMOKpaTHje MyTeM Kora
ce BpIIU WHPOPMHCAE, KOHCYITOBamke U yuelihe y paay HaJ30pHOT HIIN
YIIpaBHOT 07100pa €BpoICKe KoMmaHuje. JIMpeKTrBa ce OJHOCH Ha JOMYHY
CraryTa eBpOIICKUX KOMITaHHja W TpeABHUha /1a 3aloCIeHH YUSCTBY]Y Y
HaJI30py U CTPATELIKOM pa3Bojy hupme, a Ipu yeMy cy Moryhu pa3sHu Mozesn
yuemrha: ydyemrha y Kome 3amociIeHH YMHE AMO HAA30PHOT MJIM YIPaBHOT
on0opa, 3aBUCHO O clTyuajy; yueurha y KoMe 3amociieHe MpeAcTaBiba MoceOHO
TH]jeII0; ¥ IPyTH MOJIENH yueniha o KOjuMa ce IOTOBOpE yIpaBa MK yIIPaBHH
onbop hupMu OCHUBAYA U 3aMTOCIICHH WJIA FbUXOBH MIPEICTABHUITH.

IpaBa Ha MHpOPMUCAHE U Ha KOHCYJITOBAE CY IPEIMET HOPMAaTHBHE
njenatHocTu MehyHapoaHe opranuzanuje pana (MOP) Ha HauuH 1a je mpaBo
Ha MapTULHUNALK]Y jeJaH ol MeXaHu3aMa e(UKacCHE 3alITUTE 3aI0CICHUX.
Konsenuwuje n npenopyke MOP-a npeasulajy ay>kHOCT mociogaBua aa
KOHCYJITYj€ MpeCTaBHUKE paJHUKA U CHHIUKATHE IPEACTABHUKE Y TIPOLIECY
JIOHOIIIEha OJTyKa KOje Cy 3HauajHe 3a COIIH]aJTHH TI0JI0Ka] ¥ IIpaBa paHUKa.
Koncynramnuje He 006aBe3yjy mociogaBama ga ToHeCe OMIYKY Y CKIIaTy ca
J0OMjeHNM MUIIJBEEHEM, aJIi MTOACTUYY COLMjaTHO MApTHEPCTBO U AHjaJIoT.

Konsennuja MOP-a 6poj 155 o 6e30jeHOCTH 1 3alITUTH 3/IpaBJba Ha
pany u pagnoj cpenunu (1981) npeasuha capaamy 3a0CICHUX U BUXOBUX
NpeCcTaBHUKA ca mocioaasieM. [IpencTaBHuMMa pajHuKa y npenysehy
ce TmpyXkajy oarosapajyhe nadgopmamnuje o Mjepama 3aITUTE HA Paay H
3/IpaBCTBEHE 3aIITUTE, & OHNU KOHCYJITY]y MpPEACTaBHUYKE OpraHU3aIuje,
HO/I YCJIOBOM JIa HE OTKPHBAjy MOCJIOBHE TajHe. PagHUIIMIMa U BBUXOBUM
MpeACTaBHULIMMA, a 3aBUCHO O CIy4aja ¥ MpeCTaBHUUKUM OpraHu3annjama
y npeaysehy, nocionasar je ayxan na oMoryhu na pasmMoTpe cBe acrekTe
3alITUTE HAa Pajy | Jia UX KOHCYITY]e.

14 Ivana Grubesi¢, Savremene tendencije u razvoju prava zaposlenika na participaciju,
doktorska disertacija odbranjena na Pravnom fakultetu Univerziteta u Banjoj Luci, 2016. str.
218.
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Konsenmnuja MOP-a 6poj 158 o mpectanky paguor ogaoca (1982)
npensubha y umany 13 mHbOpMHCame W KOHCYJITOBamE IPEACTaBHHUKA
pagHMKa Kao Mjepy 3allTHTE Y CIy4ajy KOJIEKTUBHOT OTKa3a paJHUIIMA.
AKO TOocIoaBal HaMjepaBa PaCKUHYTH paJHU OJHOC 300T EKOHOMCKUX,
TEXHOJIOIIKHUX, CTPYKTYpPaHUX WM pa3jiora cClIudHe MpHpoje, TOTpeOHO
je na 3aMHTEepecOBAaHHUM IpEACTABHUIIMMA PaJHHKa Ha BpHUjeMe MPYKHU
pesneBaHTHE HHGOpMaIHje, yKJbydyjyhu u pasmore 3a oTkas, HaBoaehu O6poj
M KaTeropHje paJHuKa U poK y KoMme he mpecTatn pagHu 0JHOC U 1a TIPYKU
npeAcTaBHUIIMMA paJHUKa MOTYhHOCT J1a ce KOHCYNTYjy O Mjepama Koje
MOT'Y CIIPHjEYHMTH MJIM CBECTH Ha HajMamy Mjepy IpecTaHaK PaJHOr OHOCA.
Oo0aBe3a ce MOKe OTpaHUUUTH Ha CllydajeBe y KojuMa Opoj pagHuKa kojuma he
MPEeCTaTH PaJiHU OJIHOC MpescTaBba oapehenu 6poj miu oxpeheru nporeHat
paJIHuKa KOJl UICTOT OCIo/aBia. [Ipe/icTaBHAIIN 3aHHTEPECOBAHUX PaIHUKA
Cy IPEACTaBHHUIN paJHUKA KOje NMPH3Haje 3aKOHOIABCTBO WM IpaKca y
cknany ca Kousennujom 0poj 135 o paganukum npeacraaunuma (1971), a
TO Cy CHHJIMKAJIHU IPEICTABHUIIM, UMEHOBAHHU WJIM N3a0paHy O]l CHHMKATa
WM WIAHOBH CHH/IMKATA, KA0 U PEICTaBHUIN H3a0paHH Ol CTpaHe paJHuKa
npenyseha ynje pyHkumje He 00yxBaTajy aKTUBHOCTH KOj€ CYy UCKJBYYHBO
oByamrheme cHHAUKATA (WIaH 3.).

3. Canp:kaj npaBa pagHuKa Ha ydemthe y ynpaB/bamy

Nudopmucame je OCHOBA 3a OCTBApUBAI-E IpaBa Ha KOHCYJITOBAE
U Cao[yunBame, Kao U IPYruX KOJCKTHBHHX IpaBa paaHuka. [IpaBo Ha
uHpOpMHCae je ypel)eHo y TpaBHUM CUCTEMHUMA Y KOjuMa IOCToje 00NN
UHIyCTpHUjcKe AeMokpaTHje. Tako je mpema 3akoHy o pany Pemy6muke Cpricke
(un1.17.)) mocnopasarl 1yskaH 1a HHPOPMHUILE paJHUKE U BHXOBE MPECTABHUKE
0 IIpaBUMa, JIy>)KHOCTHMA H OJITOBOPHOCTH paJIHUKA, yCIOBUMA pajia, Tiarama,
Ha4YMHY 3aIITHTE IIpaBa paaHUKA, ONIITEM CTAkby U IIEPCIIEKTHBY ITOCIOAABIIA
U J[jelIaTHOCTH, TUIaHy pa3Boja mpenys3eha, mepcrnekTHBH pagHOT OIHOCA,
3amTHTU Ha pany. [lociaonasarl je nyaH Ja pajHuKa o0aBjeliTaBa O CBUM
AKTUBHOCTHMA y BE3H ca yTBp)UBambEeM ITpecTaHKa NoTpede 3a pajoM | Ja ra
yIo3Ha ca MoryhiHOCTHMa 3a pjeliaBame paaHo-IpaBHOr ctaTyca. CHHIUKAT
MMa MPaBO 3aXTHjEBATH O] TIOCIONABIIA U ApyTre HH(pOpMaIrje 3HaUajHE 3a
OCTBapHBambe MpaBa paJHUKA, OCUM HHPOpMaIlHja Koje Cy MOCIOBHA TajHa.
UnaHOBH caBjeTa paJIHAKa Cy JIYKHU J1a 4yBajy MOCIOBHY TajHY KOjy ca3Hajy
y TOM CBOJCTBY. Y NMHTamby Cy MOJAIH KOjU Cy Kao IMOCIIOBHA TajHa onpeheHn
3aKOHOM, APYTHM TIPOMKMCOM HJIM ONIITHM aKTOM MOCIOAABIA, a 300T unjer
Ou OTKpHBamba MOTJIE HACTYNUTH IITETHE MOCIETUIIE 38 EKOHOMCKE HHTEpece
nocnonasia. [Ipema 3akony o paxy CpOuje 3armocieHn HermoCcpeaHo, OTHOCHO
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MIPEKO CBOJUX TMPEACTaBHHUKA, MMajy NMPAaBO KOHCYJITOBAHKE, HHPOPMHUCAHE
1 U3pakaBamkbe CBOJUX CTABOBAa O OWTHHUM MHUTAMMa y OOJIACTH paja.
3anocienu, 0JJHOCHO MPEJICTaBHUK 3aIlOCIEHUX, 300T OBUX aKTHUBHOCTH HE
MOKe OMTH [T03BaH Ha OATOBOPHOCT, HUTH CTaBJbEH y HEMOBOJHHH]H MOJI0KA]
y MOTJIeNly yCIIoBa pajia, ako MOCTyIa Y CKJIAJy ca 3aKOHOM U KOJIEKTHBHUM
yroeopoM (wiaH 13). [locnonasail je qyskaH Ja 3aTpa)ku MUIIbECHE CHHANKATA
y ciuydajeBUMa yTBpheHUM 3aKOHOM, a KOJ[ IOCJIOJIaBIIa KOJ Kora HUje
00pa3oBaH CHHIWKAT O MPEACTaBHUKA KOTa OpEe 3arocieHn (dian 16).

KoncynroBame omoryhaBa pa3MjeHy MUIIJbEHa U TIpHjeiora ca
MOCJIOJIAaBLEM U paclpaBy O BaXKHUM MUTambUMa y 00JIaCTH paja. 3anaxama
U TIPUjeIJI03U 3aI0CIEHUX, IPUTOM, MOTY UMaTH Pa3InYUTy BPH]EAHOCT,
anu mely muMa npeorialyyjy caBjeronaBHa Mulsbea. Y HajBeliem Opojy
clTy4ajeBa, MOCIOJIaBIHU Cy 00aBE3HH JIa O] 3aIOCIICHUX 3aTPake MUIIIbCHE
0 oxpeheHUM NUTakUMa, ajdd HeMajy o0aBe3y Jia Ta yYBaXke M MOCTyIIe y
ckiany ca suM. To, MelyTuM, He 3Ha4H J1a KOHCYJITOBAHE 3aII0CIICHUX Tpeda
pasymjeT Kao myKy (opMajIHOCT. YIIPaBO CYNpPOTHO, OHO je HEPHjETKO
HEOIXO/IaH yCJIOB 3a JIOHOLICHE Oipe)eHrX oTyKa MocioaaBma, 300r yera
ce, y MpaBmILy, OJUTyKe Koje Cy JoHHujeTe 0e3 o0aBe3HOr MH(pOpMuUcama u
KOHCYJITOBama 3aloCiIeHnX cMarpajy HeBakehum.”® Tlocmomasari je myskan
Jla 3aTpakKd MUIJbEHhe CHHINKATA Y CIydajeBIMa yTBpheHNM 3aKOHOM, a
aKo HHje OCHOBaH CHHAMKAT JYKaH je Jla 3aTpakil MHUIIJBEHE O] CaBjeTa
paZHUKa WK IPEACTaBHUKA Kora ofipesie pagHuiH (3akoH o paxy PemyOnuke
Cpricke, wian 16). Kao mpumjep IyKHOCTH IOCJHOJABIA Ja 3aTpPakH
MUILJbEHE CHHINKATa MOXKE CE HABECTH JY>KHOCT Ja JOCTaBH MPH]jEIJIOT
nporpama pjeliaBarma BUIIKA paJHUKA CHHAUKATY WM CaBjeTy paaHuKa, 1
3aBofy 3a 3aIomIJbaBare Y POKY Ol 0CaM JIaHa, KaJia MOCTOj! KOJEKTHBHH
BUIIIAK PaJIHUKA 300T TEXHOJOIIKUX, EKOHOMCKHAX WJI OPraHU3aI[HOHHUX
paznora. CHHAMKAT WM CaBjeT paJHUKA je TyXKaH Aa J0CTaBU MUIJBEHHE O
IpUjesior mporpama y poky of 15 nana. [locnogasar je aysxaH 1a pa3MoTpu
MUIIBEHE CHHUKATA M 3aBOJIa U JIa MX 00aBUJECTH O CBOM CTaBy Y POKY
oxm ocaM naHa (3akoH o pany PemyOmmke Cpricke, unanosu 163 - 165). ¥
CITy4ajy KaJia W3 HaBEJCHHUX Pa3JIora MMOCTOjH KOJIEKTUBHY BHINAK PaTHUKA,
rocioaBai je mpemMa 3akony o pany Pemyonuke CpOuje (unanoBu 153-156)
Iy’KaH MpHje JOHOIICHa IPOrpaMa, pely3eTH Mjepe 3a HOBO 3allOlJbaBambhe
BUIIIKA 3aMOCICHUX M TO y capalibu ca penpe3eHTaTUBHIUM CHHIUKATOM U
penyOIMYKOM OpraHU3aljoM Koja je HaJJIe)KHa 3a 3a0lLIbaBambe.

IIpaBo pagHuKa Ha caoAydUBame je y mpaBuily, ypeleHo Ha HaunH
Jla je TMocJheInIla UTHOPHCama TOT TpaBa, HUIITABOCT OJTYKe TTOCITO/IaBIIa.
[IpaBo pagHuKa Ha caomTyduBame je y 3akoHy o paay Pemybonuke Cpricke

15 bopusoje lllynnepuh, Jbyounka Kosauesuh, op.cit., ctp. 441-442.
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(wran 191) ypeheno y cimydajy kana mociofaBail HaMjepaBa ga OTKa)ke YroBOP
0 pazy peICTaBHUKY PAJHNUKA, TAKO IITO 3AIITUTA PHUITAJA MTPEIC]eIHUKY
penpe3eHTaTHBHOT CHHIMKATA U ITPEJICjeIHHUKY caBjeTa paaHuka. [locionasarg
MOKE OTKa3aTH YTOBOp O paxy u3aOpaHOM MpPEACTaBHUKY pagHUKA y
caBjeTy paJHUKa WM y OpraHMMa CHHJIMKAaTa 3a BpHjeMe oOaBibarba
(yHKIMje ¥ IeCT Mjecell HAKOH TpecTaHka QyHKIIHje caMo Y3 IPETXOAHY
CarJlaCHOCT CHHJIMKAaTa, OJHOCHO caBjeTa pajHUKa. AKO ce CHHJUKAT,
OIHOCHO CaBjeT paJIHNKa, HE M3jaCHH O CarJacHOCTH y POKY Ol OcaM JaHa,
cMmarpa ce Ja je carjlacaH ca OUIYKOM IOCJIOAaBIa. AKO CHHIMKAT WU
caBjeT paJHUKa YCKpaTH CarjJlaCHOCT Ha OTKa3 yroBopa o pany, pas3jior 3a
TO MOpa MHUCMEHO O0Pa3NIOKUTH. Y TOM CIIy4ajy MOCI0AaBall MOXKE y POKY
on 15 naHa o JaHa npujemMa u3jalimbemha CHHINKATa UM CaBjeTa paJlHuKa
3aTPaXUTH JIOHOIIEHE apOuTpakHe OTyKe Tpea ATEHIIMjOM 32 MUPHO
pjenraBame pagHuX CIIopoBa. 3akoH o paxy Pemyonnke CpoOwuje He peasuha
CaoTyYHBame PaJHUKA ITyTEM CHH/IMKATa WU CaBjeTa paJHHUKa 1 IIPOITUCYje
J1a TIOCJI0ZaBall He MOYXKe J1a OTKaXke yroBOP O pajay, HUTH J1a Ha APYTH HAUUH
CTaBM Y HEMOBOJbAH IMOJI0XKaj 3aMOCICHOT 300T CTaTyca Mid aKTHBHOCTH Y
CBOjCTBY NPEICTAaBHHUKA 3alI0CICHUX, YJAHCTBA Y CHHINKATY WK ydemha y
CHHJIMKQJTHUM aKTHBHOCTHMA. TepeT I0Ka3uBama Jia 0TKa3 yroBopa o paay
WIIH CTaBJbARbE Y HETTOBOJbAH IT0JIOKAj 3aTIOCIICHOT HHje OCIbEANIIA CTaTyca
WJIM aKTUBHOCTH Y CBOjCTBY IIPEICTABHUKA 3aMIOCICHHX je Ha MOCIOAABILY
(unan 188). HaBenene 3akoHcke oapende oarosapajy Konsenuuju 6poj 135
0 PaHUYKHUM MpENCTaBHUIIMMA Koja y ujaHy | mpeaBuba aa pagHUUKN
npencTaBHULN y peay3ehy nMajy eukacHy 3alITHTY OJ CBAKOT MOCTYTIKA
KOjU je IITEeTaH M0 HHUX, YKIbydyjyhn n oTmymrame ¢ mocia, a Koju ce
3aCHMBA Ha HMXOBOM CTaTYCy MJIM aKTHBHOCTHMA Y CBOjCTBY PaJHHYKOT
NpEe/CTaBHUKA WIIM YWIAHCTBY Y CHHAMKATY WM y4emrhy y CHHAMKaJIHUM
AKTHBHOCTHMA, YKOJHMKO MOCTYIIAjy y CKJIaay ca 3aKOHMMa, KOJIEKTHUBHUM
CTIOpa3yMHMa HIIM IPYTUM JIOTOBOPEHUM apaHKMaHUMa.

[IpaBo Ha caomy4MBame MOXKE CE 3aKOHOM YPEIUTH IIUpPE, a IITO
nokasyje mpumjep 3akoHa o paay XpBaTcke (wraH 151) y kome je mporucano
Jla TIOCTI0/IaBall, OCUM OTKa3a WIaHy pagHHYKor Bujeha m kaHauaary 3a
yaHa Bujeha koju Huje u3abpaH, a y poKy Ol TpH Mjecelia HaKOH YTBpheHUX
KOHAUHMX pe3yJsiTaTa nu3dopa, M OTKas3a MPeICTaBHUKY pPaJHHUKa y OpraHy
MOCIIOABIa, MOXE CaMO y3 MpEeTXOAHYy cariacHOCcT Bujeha moHujeTn
OJUTYKY Y HM3Y NMHUTamka: 0TKA3y paJHHUKY KO Kora je 300T moBpee Ha paay
niu nmpodecruorasne OOJIeCTH JOIIIO 0 YMamkema paJHe CIOCOOHOCTH,
OIHOCHO OTKa3y PaJIHUKY C HHBAJHIUTETOM; OTKA3y PaAHUKY C HABPIICHUX
IIe3/1eceT TOIUHA WIIN CTapHjeM; MPUKYIbamy, 00paluBamy, KOPHIITEHY
U JIOCTaBJbalby MO/aTaKka O pagHUKY TpehuM nuIMa; UMEHOBamY JULA
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OBJIAIITEHOT JIa HAJ[3UPE JIa JIW CE JIMYHH MOJAIN PaJHUKaA TPUKYTIIBA]JY,
o00pal)yjy, KopucTe U T0ocTaBJbaj)y TpehuM JIuIMa y cKaagy ca 3aKOHCKUM
onpenbdama.'® TTociogaBal U3y3eTHO MOKe, O€3 MPETXOIHE CarllaCHOCTH
Bujeha TOHUjeTH OMIIyKY Y HEKMM CIy4yajeBHMa, ako Ce OUIYKOM pjelaBa
0 MpaBUMa PaJHUKA KOjH je UCTOBPEMEHO M CHHJMKAJIHU MOBjepEHUK U
yKHMBa 3aIITUTY 1O TOM OcHOBY. Criopa3yMOM TIOCIIOJIABIA C PaJHUYKAM
BrjeheM MOry ce yTBPAWTH U Apyra MHUTama O KOjuMa MOCIOAaBall MOXKe
MIOHUJETH OJIYKY caMO y3 MPETXOAHY carjiacHOCT Bujeha. Ako ce Bujehe
y POKY O]l 0OCaM JiaHa HEe W3jJaCHU O JIaBarby HJIM YCKPATH CarjlaCHOCTH,
cMarpa ce J1a je OHO carjiacHo C OJUTyKOM MocjiofaBla. Ako Bujehe yckparu
CariacHoCT, OCIOIaBal] MOXKE TPAXKUTH J1a CarjJacHOCT 3aMjeHH CyJICKa I
apOuTpa)kHa OJJTyKa, a y pOKY OJ IETHAECT AaHa O]l IaHa JI0CTaBIbaha H3jaBe.
[Ipema memaukoMm Mozey BHjehie 3amocieHrX MPeCTaBJba CBE 3ar0ClIeHe
y MUTakUMa Koja ce THYY MHIWBUIYaIHUX MpaBa U HHTEpeca U3 pajHoT
0JTHOCA, & CHHIUKATH MIPECTABIbA]y PAJHHUKE Y KOJICKTUBHOM IIPErOBaPabY
1 opranusyjy mwrpajk. ¥ bemaukoj nocnopasaly He MOKe AaTH OTKA3 yrOBOpa
0 pajay 3amocjeHOM YKOJIMKO MPETXOAHO HE 3aTPakd MUIIJBEH-C CaBjeTa
panauka. O0aBe3a KOHCYJITOBamwAa je ypeleHa Ha HauuH J1a, aKO [TOCJI0/[aBall
MPONYCTH JIa 3aTPaki MUIIJBCHE CaBjeTa paJIHuKa, 0TKa3 yroBopa o paay
je mumrTaB. CaBjeT paJHHUKa MOJKE TaTH CarJIaCHOCT Ha OTKa3 yroBopa O
pany Wiu u3jaButh pedepse. M3ocTaHak carflacCHOCTH HHjE CMETHa 3a 0TKA3
yroBopa o pany, ajii, y MpakcH, MOCJIOAaBLHU YecTo u3djerasajy cykooe ca
caBjeTom.”

4. CaBjeT pagHuKa

CagjeT paJHUKa MPEJCTaBIba HAJBRKHH]JU HHCTHTYLMOHAIHH OOJTUK
yuenrha paJHUKa y yIIpaBJbamy, pa3InIuTo ypelheH y eBpONCKUM 3eMIbama.
VY ynopeaHoM KOJIEKTHBHOM PaJHOM IPaBY C€ Pa3JIMKYyjy TPU OCHOBHA
Mojzesla HauhHa u300pa, yJIore CHHAMKAaTa y NOCTYIKY M300pa U cacTaBa
caBjeTa: HeMauKH, XOMOI'eH (CaMO M3adpaHu MPEACTaBHULIN 3aT0CIICHHX);
(paHLyCKH, TPUTIAPTUTAH (YJIAHOBH HEMOCPETHO N3a0paHu Of1 3al0CICHUX,
NIOCTaBJbEHU YJIAHOBH OJI CHHIMKATA, TI0CII0/IaBall) ¥ OeJITHjCKH, OUIapTUTaH
(mapuTteran Opoj YJAaHOBA MPEACTABHHUKA 3aMOCICHUX U MPEACTaBHHUKA
TOCIIONIABIIA), IOK Y TIOTJIeNy JIjesiokpyra Hema Behux paszmuka. hemaukn
MOZEJ KapaKTepHIlle HHCTUTYLIHMOHATIHA OBOJEHOCT CaBjeTa U CHHAMKATA,
IIPY YeMY CaBjeTH 3aIllOCIICHUX MPECTaBIbajy CBE 3amocieHe 6e3 003upa aa nu

16 3akon o pany (,,Hapomne HoBune 6poj 93/14, 127/17,98/19)
17 Manfred Weiss, Marlene Schmidt, Labour law in Germany, Kluwer Law International,
2020 str. 130
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Cy WIaHOBH cuHIMKaTa. DpaHIycK1 MO/ HUje HHCTUTYIIMOHATHO O/IBOjeH
oIl CHHAWKaTa y mpeay3ehy, momTo cactaB caBjeTa 3aloClIeHUX YKIJbYdYje
YJIaHOBE HETIOCPETHO OMpaHe OJ1 3aIIOCICHUX M YJIaHOBE MMEHOBAHE OJ1 CTPaHe
CHHJIMKaTa (CHHIWKAJHU mpeactaBHUIM).® [Topen Monena y ynopeasom
pajHOM TIpaBy, Ha 3aKOHCKO ypehuBame u GhopMupame capjeTa pagHuKa y
3eMJbaMa pernoHa Kao y4ecHuIaMa npoleca cTabuiIn3aiuje u IpuapyK1Bamba,
yTH4e pa3Boj pagHor npasa EBporicke yHuje, a uuju je mpeameT ypehuBama
nH(pOpPMHUCakE U CaBjeTOBah€ 3alI0CICHNX Ha HAJHAI[MOHATTHOM HUBOY, a y
OKOJTHOCTHMA JIa €BPOIICKE 3eMJbe UMajy Pa3IMYHT OJHOC IIpeMa MpaBy Ha
MHPOPMHCAEE U KOHCYJITOBAbE (CaBjeTOBAbE).

OnHocH caBjeTa paJHUKa M paJHUKa, ¥ caBjeTa paJHuKa U TTOCI01aBIa
NIOYMBAjy Ha TIOBjeperby U capaambu. [locioaaBal He MOKe YTHIIATH Ha OIITYKY
0 opMEpamy caBjeTa paJHUKA U HE MOXE JaTH MOBJIACTHIIC WIAHOBUMA
caBjeTa, HUTH WX CTaBUTH y HETIOBOJFHHJU TIOJIOXKA] Y OTHOCY Ha NPyTe
pagauke. CaBjeT HE MOXKe pPaJHUKY WM TPYIH pagHUKA JIATH TOBIACTHUIIE
HUTHU UX CTAaBUTH Yy HEMOBOJGHUjH IOJIOXKA] Y OHOCY Ha APYTe PajHHUKE.
[NocnopaBan nepuoaAnYHO 00aBjelITaBa caBjeT paAHUKa O BAKHUM ITUTambUMa
3a IMOJIOKA] PaJHUKa, Kao IITO Cy: MOCJIOBaWkE U MOCIOBHE aKTHUBHOCTHU
U BHUXOB yTHIQ] HA €KOHOMCKH W COIIHMjaJIHU TI0JI0XKa] pagHuKa, Opoj
U CTPYKTypa pagHuKa, 3alITHTa 3IpaBjba U 0e30jeMHOCTH Ha pady, HTI.
[Iurama Koja cy BajkHa 3a [[jeJIOBahE CaBjeTa paJlHAKa Cy penMeT Moryher
crniopaszyma uzMel)y ocnoziaBma 1 caBjeTa paJHuKa, Yhje 3aKJby UNBAbE MOXKE
outH ypeheHo 3akoHOM. 3aKJbyUHBamk-€ OBOT CIIOpa3yMa je yoOnuajeHa npaxca
y €BPOIICKUM 3eMJbaMa, a IITO HUje CIIy4aj Y 3eMJbaMa y PETUOHY.

OmHocu caBjeTa paHIKA U CHHIWKATA TIOYNBAjy HA Capalbh y ITUJBY
3aIITUTE TIpaBa U WHTepeca paganuka. Ctora je caBjeT pagHuka yrmyhen ga
capaljyje ca cMHIMKaTHMa W YJIAHOBU CaBjeTa HACTABJbA]y CHHIUKAITHO
JjesioBame, a MPEeICTaBHUIM CHUHIAMKaTa ynyheHu na M3HOCE CTaBOBE
CHHJIMKATa O CBUM MMM TamUMa KOja Cy Ha IHEBHOM peJly caBjeTa. 3aKOHOM O Paxy
WJTH TIOCEOHUM 3aKOHOM O CaBjeTHMa pPaJIHUKa HIIM CIIOPa3yMOM CHHJIMKATa
W caBjeTa pajHUKa MOXKE CE OJIPEAUTH KaKo MPEJCTABHUIIM CHHJIMKATA
YUEeCTBY]Y V paay caBjeTa pagHuKa, a 0e3 IpaBa J1a yIeCTBY]Y y Oy UHBAILY.
Tako ce Mmoxe onpenuTH 1a he cHHAMKAT MIpey3eTH oapel)eHa mpasa u obaBese
caBjeTa paJHUKa aKo KOJ IOCionaBua Huje popmupan casjeT. AKO KOI
JeIHOT MocTo/aBLa ajeiyje BHILE CHHANKATA, OHU CE€ MOTY CIOpa3yMjeTH
0 CHHJHMKAJIHOM IOBJEPCHHUKY WJIH MOBjepeHUIIMMA KOju he mpey3eTn oBa
npaBa. Kako je HanmucaHo, y OKOJTHOCTUMa HEMHHOBHE JICIICHTPaIH3aIIH]je
KOJICKTHBHUX PaJIHUX OJJHOCA, CHHIWKATHE OpraHu3aIlfje TIOCMaTpajy caBjeTe
paJHUKa Kao CTpaTellKe MapTHepe y KOHTPOJIH MPOBOhemha MUHUMAITHUX

18 Bpaunko A. Jlybapaa, Y600 y paono npaso, Ilpasuu dakynrer beorpan, 2013. ctp. 426-428.
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pajHUX cTaHAapia. Jauame 3Hauaja mpejicTaBHUKA Ha HUBOY mpenyseha, He
caMo CHHJUKAaTa, HETO U CaBjeTa paJHIKa U 33jeTHUIKUX KOHCYITaTHBHIX
THjelNla, je pe3yiTaT CMamemhe CHHJHMKAIHE MOKPUBEHOCTH pPajHUKA,
OTBOPEHOCTH Mpeay3eha ka riiodarHOM TPXKUIITY U MOTSHIIN]aTHO] “y TPIH
Ka THY” paJHHUX CTaHjAapia y UuJby noBehama KOHKYpEeHTHOCTH npeny3eha.
Jauame colujaiHOT JAjaiora Ha HUBOY npeay3eha je He3aoOuiia3aH eJeMeHT
3amTuTe 3anociacHnx. [IpaBo Ha map TUITUIIAITN]Y B KOJICKTHBHO IIPETOBaApahe
Cy KOMIUIEMCHTAPHH MEXaHHU3MH y HETOBOM YCITjEIIHOM MpoBolemby."”
IIpema Konsennuju 6poj 135 o npencraBaunmMa pagauka (1971) (wnanosu
5. m 6.) xana y npenysehy mocroje ¥ CHHAMKAJIHM MPEACTaBHUIN, OHJA
Tpeba 00e30ujeIUTH J1a MOCTOjakhe H3a0paHUX MPEACTaBHUKA HE MOTKOIA
HOJ'IO)Kaj 3aNMHTCPECOBAHUX CHUHAWKATAa WKW BbUXOBUX IMPEACTAaBHUKA, U A4
ce TMOJICTaKHEe capaja Mo peJeBaHTHUM NMHUTamuMa n3Mel)y nzabpanux
TpeACcTaBHUKA U 3aWHTEepecoBaHNX cuHANKarta. [IpnMjena Konsenruje 6poj
135 moxe ce 00e30MjeIuTH MyTeM 3aKOHA, KOJIEKTUBHUX CIOpa3dyMma U Ha
JIPYTH HAYMH cariacaH qoMahoj MpakcH, ¥ y TOM CMUCITY, OJHOCH U capajmba
CHHJIMKATa ¥ caBjeTa paJHNUKa MPEICTaBIbajy IpeaMeT 3aKOHCKOT ypehuBama.
Tako, 3aK0oH 0 caBeTUMa pajHUKa (WiaH 27) MPOMUCYje Jla CaBjeT MOXKE
JjeoBabe KOOPAMHHUPATH ca CHHANKATOM Yy IIMJBbY MOTITYHHje 3aITHTE TTpaBa
U MHTepeca pajHuKa, U Ja je CHHANKAT JIyXKaH MpHje JOHOIICHa OITyKe O
CTyMamy y MITPajK Ja 3aTPakd MUIbEHE caBjeTa.”’

3aKOHU 0 pagy caapike CIMYHE YCIIoBe 3a GopMHUpambe U cacTaB caBjeTa
panuuka. Tako, 3akoH o paay PemyOnuke Cprcke (wi. 208.) mponucyje na
caBjeT paJHUKa YNHE caMO MTPEACTABHUIIM PaIHUKA U 1a MOTY Ta GopMHpaTH
PaJTHUIIN KOJI ITOCTIOAABIIa KOjH PEIOBHO 3aTI0NJbaBa HajMamke 15 pagHuka, ay3
carlacHOCT HajMame Tpehnae pagunka. Hauwmn n3bopa, cactas, oBianthema
U JIpyra nuTama y Be3u ca GOopMHUpAkEeM U JjeJIOBAbEeM CaBjeTa paJHuKa
Cy mpeaMeT 3aKoHa O caBeTHMMa pajHuKa. [Ipema oBOM moceOHOM 3aKOHY,
YJIAHOBE CaBjeTa paJHHUIIN OUpajy TUYHUM U3jallllbaBabeM, a KaHIUJATCKY
JUCTY MOXe YTBPAUTH HajMame TpehnHa pagHuKa WM CHHAUKAT KOJU Y
YJIaHCTBY MMa HajMame 20% o yKyImHOT Opoja paJHUKa 3alOCICHUX KO
rociionaBma. [IpaBo ma 6mpa u 1a Oyme OupaH y caBjeT Ma paTHUK y PaTHOM
oJHOCY Ha HeonpeheHo uin oapelheHo BpHjeMe, OCHM YJIAHOBA YIPaBHOT
¥ HaJ30pHOT 0100pa, U PYKOBOAHUX PaJHUKA KOjU 3aCTyTajy IMOCIO0AaBLA
npen pangHunuma uin Tpehum nuiuma. [nacame 3a n300p 4inaHoBa caBjeTa
je TajHo, a 1300pH Cy MyHOBAXXHH aKO Ce Ha I1acame o1a3Baio Buiie ox 50%
O]l yKYITHOT Opoja 3aoCICHIX paJHuKa, IMTO 00jeKTHBHO MTPEICTaBIha yCIIOB
KOjH j€ TEIITKO NCITYHUTH y YCIIOBIMA He3aMHTEPECOBAHOCTH BEhMHE paHHKa.

19 Ivana Grubesié, op. cit., str. 294..
20 3axoH o caBetnMa pajanuka (“Cryx0eHu rmacuuk Pemyomuke Cpricke”, 6poj 26/01).
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Moryhu cy jenan caBjeT paJHUKa, CaBjeTH y M3JBOjEHUM JHjeJIOBUMa U
3ajeIHIYKH CaBjeT KOjU YMHE MPEACTABHUIIN CaBjeTa H3ABOjCHUX HjeIOBa.
ODyHKIM]ja 3ajeJHUYKOT CaBjeTa je J1a KOOpAUHUIIE JTjeJIOBakhe caBjeTa y
W3/JIBOjJeHHM AMjEIOBHMA U J1a pa3MaTpa U oAydyje o onpel)eHnM nuTamuma
071 32jeAHMYKOT MHTEpEca 3a CBe 3amociieHe. 3akoH o pany Cpouje mponucyje
Jla 3aI0CIIEHN KO/ TIOCIoAaBIa Koju uma BuIre o S0 3anocieHux Mory
00pa3oBaTH caBjeT 3alOCICHUX, Y CKIaay ca 3akoHoM (wi1. 205.). 3akoH o
pany ®enepanuje bocue 1 Xepuerosune y umanosuma 119-121 nponmcyje
Jla paJHUIY UMajy TPaBo GOPMHUPATH CaBjeT PaIHUKA KOJT MOCIOAaBIA KOjU
3anousbaBa HajMame 30 pajiHUKa, a aKo TO HE yUHHe, CHHANKAT UMa 00aBe3e
u oBnamhera Koja ce olHOce Ha oBJIamherma caBjeta paJHuKa. 3aKoH 0 paay
Xpsarcke y uianoBuma 140-162 nporucyje Ja paJHHUIH KOJI TOCI0IaBIa KOju
3aIollJbaBa HajMame IBaJIeceT PaIHUKa, OCHM paJHUKa Y THjeITHMa JIp)KaBHEe
yIpaBe, MOTY Ha HEMOCPEIHUM M300pHUMa, TajHUM TJIacarbeM, n3adpaTu
pananuko Bujehe. Paguunm mMory m3abpatu jenHo panHudko Bujehe mmm
n3abparu pagHu4ka Bujeha y cBakoj opraHu3anoHoj jeAMHNALU aKO MOCTOjH
BUIIIE OPTaHU3AMOHUX jeIMHULA KO UCTOT TOCJIOaBIIA.

MoryhHocT pajgHuKka J1a cio00IHO (opMHUpajy CaBjeT paJHUKa KOJ
MOCTI0/IaBIIA KOjH 3aT0IJbaBa oApeleHn MUHUMATHU Opoj paJHUKA, y TIPABHO]
MpaKCH je pujeTKo KopuiTeHa. To ce OTHOCH M Ha MOTYhHOCT CHHAMKATa Aa
KaHJUJATCKY JINCTY 3a U300p YIaHOBA CaBjeTa MOKE YTBPIUTH HAJICKHU
OpraH CHHJMKAaTa KOju Y CBOM YJIAHCTBY MMa HajMame OipeheHH MocToTaK
OJ1 YKyITHOT Opoja paJHUKa KOJl UCTOT MOCJIOaBIIa.

3akoH o pany Cpouje (wian 205.) u 3akoH o paay Peny0iauke Cpricke
(aman 208.) mpomnucyjy Aa caBjeT 3alOoCIeHUX /1aje MULIIBEHhE U YUECTBYje y
OJNTyYHBakGY O EKOHOMCKUM U COIIMjATHAM TIPAaBUMa 3aI0CIICHHX, & HA HAYHH
U 0] yCJIOBMMA YTBPEHUM 3aKOHOM U OIIITUM akToM. birke ypehupame
JjeoBame caBjeTa paJHUKa je IPeAMET APYTor 3aKOHa, a KOjH je MoceOHn
3aKOH y OIHOCY Ha 3aKOH O pajy, y OKBUPY CyICHIUjapHE IPUMjeHE 3aKOHA.
[Ipema 3akoHy o caBeTuMa pajHuKka y Pernyosuiu Cprickoj caBjeT pajHuKa
Jlaje MUIIIJbEHhA U TIPHUjEIOTe TTOCIOAABITY KOjH C€ OTHOCE Ha: JIOHOIICHE U
MpHUMjEHY MPABIIIHUKA O pajay, CTPYYHO OCIOCOOJhABAE U YCABPIIABAHE
paJHuKa, HAYUH pjelllaBarba HEKUX GKOHOMCKHX M COIMjalIHUX IpaBa
paaHMKa, IPYIITBEHU CTaHIapA PaJHUKA, TUIAHUPAKE TOMUIIBUX 0IMOpa,
no0OoJblIake YCIIOBa paja, 3alITUTY Ha pay, 0TKa3 yroBopa o paay cTapujuM
W MHBAJIWJHUM pagHUIMMa, YBoheme MpEeKOBpeMEeHOr M HOhHOTr pana,
oHemoryhaBame ,,pana Ha 1pHO”. CaBjeT paJHUKa MOXKE TaTH MUIIbCHA
U TIpHjeIJIoTe U 0 HU3Y IPYTHX MHTama Koja Cy 3HavajHa 32 OCTBAPHBALEC
npaBa paJHUKA. 32 Pa3IUKYy OJ] MPHUCTYTIA IO KOME Ce 3aKOHOM O pPaJly caMo
HauesnHo ypelhyje ajenoBame caBjeTa pagHUKa U Ja je Onrke ypehuBame
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MpEAMET IMOCEOHOT 3aKOHA, MOYKE C€ M3JIBOJUTH MPUCTYN Y 3aKOHY O pamgy
0 paxy XpBaTcKe y KOME Cy Iopel TeMEJbHUX OBJalITeHa, ypehena apyra
NUTamka: yCJIOBH 3a pax Bujeha, 3a0paHa HejeIHAKOr MOCTYyIama MpemMa
yiranoBuMa Bujeha u Bujeha nmpema pagHuIMMa, 4yBame MOCIOBHE TajHE,
o0aBe3a o0aBjemTaBama, 00aBe3a caBjeToBama MpHje JOHOIICHa OITYKE,
casMBam-e CKyINoBa pajHuka, uti. [lopen Tora, oBaj 3aKoH mpomnucyje na
pagHUYKO BHjeha HE CMHje YU4EeCTBOBATH y MPHUIIPEMArby WM OCTBAPEIHY
MITpajKa WK IPyre WHAYCTPHU]CKE aKIHje, HUTH Ce CMHje Ha OMIIO KOjH
HAYMH MUjEIIaTH Y KOJIEKTUBHHU PaJHU CHOP KOJU MOXKE JJOBECTH 10 TaKBe
akuuje (wi1. 148.). CkynoBu pagHUKa OPEACTaBIbajy 0OIMK NapTULUIALN]C
paaHMKa, a ca3uBajy ce paJau o0aBjelITaBama H paclpase o CTaby U Pa3Bojy
MIOCJIOJIABIIA U PaJly paJlHUIKOT BUjeha, HajMame q[Ba myTa roauirme. Caznsa
X pagHUUYKo BHjehe, a ako OHO HHUje OCHOBAHO, CKYT paJHHUKA j¢ TyKaH
cazBatu Tocnonanarl. IlociomaBal Moke, ako OIHjeHH Ja je TO MOTPEeOHO,
ca3BaTH CKyH paJHUKa BojehM MpH TOMe pauyHa Aa ce THME HE OrpaHH4e
OBJIAIITEH-a pajgHUUKor Bujeha, He aAupajyhu y npaBo pagHuukor Bujeha na
casuBa cKyI pagHuka. O ca3uBamwy CKyIa [0cI0/aBall ce Mopa CaBjeTOBaTH
¢ pagauukuM Bujehem (wi. 163.).

5. 3aksbyuak

IIurame yuemha pagauka y ynpasibamy Ipeay3eheM HHje peaMeT
OUEKMBAHE NaXKHkhE paJHUKA, COLMjaIHUX NAapTHEpa, HAy4YHE U CTPYUYHE
jaBHOocTu. To mOKa3yje W puUjeTKa NpPHUMjeHAa 3aKOHCKHX OApendu o
(dhopMmupamy caBjeTa pagHHKa, U TO KaKo 300T IPOTUBJbEHHA TOCIIOABAlIA,
Tako W 300r He3aMHTEepecoBaHOCTH BehnHe pajgHMKa W HECIPEMHOCTH
CBHX pENpe3eHTATHBHUX CUHAMKATA J1a MOJPKE ,,JBOCTPYKH KOJIOCH]jEK™
y TpeicTaBlbarby pajHUKa. AJM, MOXE ce MPETIOCTaBUTH Jja he ce
IIPOMMjEHUTH OZHOC PaJHHUKA IIpeMa OBOM IHUTamwy U Aa he cuHaukaTu
JaTH TOAPIIKY MapTULMIALUJU PAJIHUKA 3aTO IITO €eKOHOMCKE M COLIUjaTHE
poMjeHe KOHTHHYHPAHO BOJIE MOTOPIIaby MOJI0XKaja paJHUKa, & CHHIUKATH
HE MOTY CaMU Jia 3allITHTE HKUXOBa MpaBa U MHTepece. Y TOM mpaBiy he
yTHUIATH U Hario noBehama mnpobiemMa y 00JacTH COLUjaIHE TOTUTUKE
y BpeMeHy (hMHAHCHjCKe Kpu3e, maHaeMuje, uta. He moBoan ce y muTtame
Ja je mpaBo pagHUKa Ha yuemhe y ymnpaBjbalry HPEKO CHHAMKAIHHUX
n u3abpaHWX TIpeJCTAaBHUKA paJHHKa OOjeKTUBHO HEW30jeKaH U0
CaBPEMEHOT KOJIEKTUBHOT PaIHOT ITpaBa M CBE BaXKHUjU OOJTMK HHAYCTPHjCKE
JIeMOKpaTuje. Y muTamy je MocTerneHa JeMOKpaTcKa MpoMjeHa 0JlHOca MO
y ipeay3ehy y KOpUcT paJlHuKa U yCIIOCTaBJbamke y MOryhoj Mjepu yTuiaja u
KOHTPOJIC F/MXOBUX MPEJICTABHUKA Y MPOIIECY OJuTyurBama. Hako je Tpenn
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MapTUIMAIIA]Ee palHUKa Y yIIpaBJbamy Ipeaysehem copuju om TpeHma
pa3Boja MHAYCTPHUjCKE IEMOKpaTHje, TO CYy MPOIECH KOjH TapaieTHO BOJIE
€KOHOMCKOj, & Y HEKOj MjE€pH U TIOTUTUIKO] JIEMOKPATH]H.

AHanu3upaHu 3aKOHU O pajy y MpaBUily, caMO HadyelHO ypehyjy
JjenioBarba caBjeTa pajHHKa U MPONHUCY]jy Ja je Ommke ypehuBame oBOT
nuTama MpeaMeT noceOHOr 3akoHa. HeszaBHCHO on muTama aa JH je
TO TpenMeT ypehuBama 3akoHa O pagy WM MMOCEOHOT 3aKOHA, BAXKHO je
HNapTHLOHTIANN]y paJHUKa YPEIUTH peMa mpaBy EBporicke yHHje 1 leHUX
YIAHWIIA, a HE3aBUCHO OJ1 TOra MITO je yenrhe y mporecy npuIpyKuBama
W cradWin3anuje HEW3BjeCHO M HENpeABUAMBO. lcTopujcko-npaBHU
METOJl TIOKa3yje Aa riobaliHe mpoMjeHe APYIITBEHOT MOPEeTKa, Kao IITO
Cy TpaH3MIIMja U3 jeIHOT y APYTH MOpeJaK U TPaH3HIHja YHyTap caMor
MOpeTKa, 3al0YUiby y pa3BHUjeHHM 3eMJbaMa Koje MMajy Bojehy ymory y
MeljyHapomTHUM OmHOCHMA. /[nHaMuKka TpeHaa HHAYCTPHjCKE TEeMOKPATH]E
je criopuja o TMHAMUKE TPEHIa 3aKOHCKOT ypehrnBama KOIeKTUBHHUX IIpaBa
palHuKa, a HITO MOKa3yje Ja 3eMJbe KOje MMajy MOoJIoXkaj KaHAKnIaTa y mpoLecy
NpHIPYKUBakba U cTabuIu3anuje, HemMajy oAroBapajyhu 3aKOHCKH OKBHP
yuenrha paJHUKa y Iporecy ynpaBibamka y mpeaysehy u Ja ra je HeormxoaHo
IpyTaurje HOpPMHUPATH.

Jluteparypa

Heribert Kohl, Prava zaposlenika - zaposlenicko vijeée — sindikat,
Zaklada Friedrich Ebert Ured u Zagrebu, 1998

Ivana Grubesi¢, Savremene tendencije u razvoju prava zaposlenika
na participaciju, doktorska disertacija odbranjena na Pravnom fakultetu
Univerziteta u Banjoj Luci, 2016

Manfred Weiss, Marlene Schmidt, Labour law in Germany, Kluwer
Law International, 2020

Anexcannap llerposuh, Mehynapoonu cmanoapou paoa, llpaBau
¢dakynrer y Humry, 2009

Bopusoje lllynnepuh, Jbyounka Kosauesuh, Paoro npaso, CnyxOeHu
rmacauk, beorpan, 2019

bpanko A. Jly6apna, Jlexcuxon unoycmpujckux oonoca, Pagamaka
mtamna, beorpana, 1997

Bpanxko A. Jlybapna, Y800 y paono npaso, Ilpasuu paxynrer beorpan,
2013

Brajko Bpajuh, Paono npaso, CaBpemena aqMuHucTpauja, beorpasm,
2001

78



JKemwro Mupjanuh, Ilpaso padnuxa na yuewhe y
ynpasmary, cmp. 63-80, XXVI (1/2022)

JKespko Mupjannh, ,,IIpetnocraBke 3a connjanaau aujanors, Ilpasua
pujeu, bawa Jlyka, 2013

Kemko Mupjanuh, ,,YTunaj rmodanuzanuje Ha pagHO IpaBo (IIOCT)
TPaH3UIIMOHUX 3eMaJba”, 300pHuK padosa llpasnoe axynmema y Huuwy,
opoj 78/2018

XKesbko Mupjanuh, V600 y paouno npaso, xrwuea opyea, IlpaBuu
(daxynret YHuBep3utera y bamoj Jlynm, 2020.

3axoH o pany (,,Hapoane HoBuHe™ 6poj 93/14, 127/17,98/19)

3akoH o0 caBeTHMa pajsHuka (“Crysx6enu rinacHuk Peryonuke Cprcke”,
opoj 26/01)

[penpar I1. JoBanosuh: Paono npaso, llpaBun daxynrer y HoBom
Cany, Hosu Cag, 2018

Panoje bprosuh, bojan Ypmapesuh, Paono npaso, JI1 “Cryx6ean
rinacHuk”, beporpan, 2020

Cuexana Jlaknuenh, Coyujannu oujanoe u korekmusHo npe2ogaparse,
[IpaBuu dpaxkynret Yuusepsutera YHuoH, beorpazn

VYcraB Penyonuke Cpouje (,,Cityx0enu rinacauk Penyonuke Cpouje”,
0poj 98/2006 u 115/2021)

VYeras Penyonuke Cprcke (,,City>k0enu ritacHuk Perryonuke Cpricke,
0poj 21/92 — npeunnrthenn tekcT, 28/94, 8/96, 13/96, 15/96, 16/96, 21/96, 21/02,
26/02, 30/02, 31/02, 69/02, 31/03, 98/03, 115/05, 117/05)

79



JKemwro Mupjanuh, Ilpaso padnuxa na yuewhe y
ynpasmary, cmp. 63-80, XXVI (1/2022)
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RIGHT OF WORKERS TO PARTICIPATE IN MANAGEMENT

Summary

The participation of workers in the management of the enterprise is
an inevitable integral part of collective labour relations and industrial de-
mocracy in modern labour law, which includes, as a rule, information and
consultation and, rarely, co-decision-making by trade union and elected
representatives of the workers. Informing is a condition for exercising the
right to consultation and the right to co-decision, and other collective rights
of workers. In the case of consultation, the employer is obliged to ask for
an opinion on a certain issue, but without the obligation to accept it. The
consequence of ignoring the right to co-decision can be the nullity of the
employer’s decision. The text starts from the position that the importance of
worker participation in company management is constantly growing, especi-
ally due to the increase in the number of problems in the field of social policy
in times of financial crisis, pandemic, etc. Regulations on worker participation
should be harmonized in accordance with European labour law, regardless
of the fact that participation in the process of association and stabilization
is uncertain and unpredictable.

Keywords: workers’ participation in company management, workers’
right to information, consultation and decision-making, workers’ council.
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W3BopHU HayyHM 4imaHak™

/Jlp /bybunka Kosauesuh,
Peoosnu npoghecop Ilpasnoe ghaxyrmema Yuueepsumema y beoepaoy

ITPABHA CPEJICTBA 34 3AIIITHTY
OJ1 THCKPUMHHAIIHJE HA PAJTY Y
PEITYEJIHIIH CPEAJH — CAJIPXKAJ,
ITH/BEBH H Y3AJAMHH OJJTHOC"

Ancmpaxm: Hako cy npouiie 08e deyeruje 00 yceajarba npeux
AHMUOUCKPUMUHAYUOHUX 3AKOHA U 00 HenocpedHoe ypehusarba
3awmume 00 ouckpumunayuje 3axorom o paoy, y Penyonuyu Cpouju
¢y U 0asme npucymHu OPojHU U3A306U U NPOOIEMU 6E3AHU 3A 3AUMUNTY
00 Ouckpumunayuje Ha pady. Y uianxy cy pazmompena oCHO8HA
obenedcja cyockux nocmynaka, Koju mpeba oa omozyhe xumuy
saumumy 00 OUCKPUMUHAYUe, KAO U MUPHO Peulasarbe cnoposa
N0B000M OUCKPUMUHAYU]e HA pady, me YAPAGHA 3aulimumad, Kojda, nopeo
UHCNEKYUjcKo2 Ha030pa, YKyuyje u nocedan ynpagHu noCmynax npeo
Togepenuxom 3a sawmumy pasnonpasnocmu. Oozosapajvha npasna
Cpeocmea pasmampana ¢y y C6emiy durbeHuye 0d ce y CyoCcKoj npaxcu,
npema osum npeoMemumMa He nOCmyna y8ex y ckaady ¢ Haieiom
XUMHOCIU, WIMO Ce He2AmusHO 00paNcasa HA O0el0mMEOPHOC
uspeuenux canxyuja. Osaj npodaem nocmaje éehu ako umamo y 6uoy
meuikohe y 00Ka3usamwy OUCKpUMUHAYU]e, KAO U Hejacal 3aKOHCKU
OK8UP 3a 3aumumy 00 OucKkpumunayuje, 6yoyhu oa pasauuumu
AHMUOUCKPUMUHAYUOHU 3AKOHU Y800 PA3TUYUMe OUCKDUMUHAYUOHE
nocmynke, mely kojuma nocmoje oopehena npexnanarsa. Taxohe,
saumuma 00 OUCKPUMUHAYUje HA pady MOdCe ce OCMEAPUMU U y

" e-mail: l[jubinka@jius.bg.ac.rs

Pao npummen: 07.07.2022.

Pao npuxeahen: 28.07.2022.
" UnaHak NpEACTaBJba PE3yNTAaT UCTPAKHMBAMA CIPOBEACHOT Y OKBHUPY HAyYHOI MPOjEKTa
“CaBpemenu npobnemu npaBHor cucrema CpoOuje”, unju je Hocmian [IpaBHu dakynrer
Vuusepsurera y beorpany. ITonasuiure 3a mucame pajga IpeicTaBibao je W3BEIITaj, KOjH
je ayTopka NpuIpeMuiia 3a Hay4dHy MpPEXy 3a NUTama JUCKPUMHHALUje Ha pajiy, Koja je
ycraHoBJbeHa y 2022. romuHM, Ha WHHULUjaTHUBY mpodecopd YHHBep3uTeTa y YIuHaMa
(nmpod. np Ana Ilmmm /Anna Zilli/ u npod. np ®panuecko bunora /Francesco Bilotta/) n
Vuusepsurera Tyny3s 1 Kanuron (mpod. np @penepuk 'njomap /Frédéric Guiomard/).
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OKBUPY padHo2 CRopd, wmo npedcmas /ba noceban u3a306 3a paoHuKe
(y emuciy oonyuusarba o epcmu nocmynka xoju he noxkpeunymu),
anu u 3a cyouje, Koje cée 00 ckopa HUcCy buie ceH3ubuaucame u
obyuasane 3a ROCMYNAre Y CROPOBUMA NOBOOOM OUCKPUMUHAYU]E
Ha pady. C mum y 8e3u, pasmampano je u numarse GUCUHe HaKHAO0d
wmeme Koje cyouje oocyhyjy, 6yoyhu o0a cy oume pedosHO 6pio
CcKpomue y nopehery ¢ UCUHOM HAKHAOe wmeme NnopyspoKosane
y Opyeum obaacmuma. Ilomora uurwenuya pasmampauna je u y
ceemuy 3axmesa us npasa EY 0a naxnaoa wmeme mpeba da d6yoe
cmeapua, denomeopra u o0gpahajvha, a wmo neuzoeicHo yKkmyuyje
U npeucnumusarbe YyHKyuja Haknaoe Hemamepujaine wimeme, Kao
u cybjexmusHe KoHyenyuje Hemamepujaine wmeme. Y oeny Koju ce
muye KazHeHOnpasHe 3autmume 00 OUCKPUMUHAYUje HA pady, NOCeOHO
Jje ykazano na unepmuocm cyouja y RpexpuiajHum nOCmynyumda, umo
HepemKo 00800U 00 00YCMAa8barbd NOCMYNAKa 3002 3acmapenocmu,
00K ce y NOCmynyuma Koju ¢y npasHOCHANCHO OKOHYAHU, 4eCHio
docyhyjy Hucke HoguaHe KasHe, wimo, makohe, omseapa numarbe
CYOUJCKO2 PA3YMEBAHA ULMEMHUX NOCIeOUYA OUCKPUMUHAMOPCKOZ2
nocmynared.

Kayune peuu: ouckpumunayuja na pady; paonu cnop;, OUCKpuMu-
HAYUOHA NAPHUYA, HAKHAOA wmeme,; KA3HEeHONPAGHA 3aumuma,
VAPAGHA 3aUIMUma.

1. YBoana pa3marpama

Parudukanujom Huza MelhyHapogHUX KOHBEHIHja, PemyOnuka
Cpbuja je npey3sena obaBe3y jJa Ha CBOjOj TEPUTOPHjH, CBaAKOM 00e30e1u
CBaKy MOTPEOHY 3alITUTY Yy CIy4ajy JUCKpUMHUHAIIN]jE, KAKO OM IIpaBo Ha
PaBHOMPABHOCT YUCTHHY OMJIO IETOTBOPHO ocTBapuBaHo.! Hamasbe, y ckiany
¢ onpezesbermeM Penyonuke CpOuje na nocrane yianuia EBporicke yHuje
(EY), y Toky je mocTymnak yckjaaljuBama CpIICKOT 3aKOHO/IaBCTBA U IMPAKCE C
nupektuBama 2000/43/E3, 2000/78/E3 u 2006/54/E3, Oynyhu na nojenuna
MMTamka y 0BOj 00JIACTH jOII yBEK HUCY ypeljeHa - yoriiTe, Uin y J0BOJHHO]
MEpH, WJIM Ha KOpeKTaH HauyuH. Takohe, MOke ce KOHCTaTOBaTH Ja ce, Yy
CYJICKUM IOCTYTIIMMA, TTPUIUKOM TyMademha aHTUAUCKPUMUHAIMOHUX U

1 B. B. Boaunenuh, /' pahanckonpasna zawmuma 00 ouckpumunayuje, y: H. Ierpymmh
(yp.), “Cyncka rpahaHckomnpaBHa 3aiuTuTa O JUCKpuMuHaImje”, [IoBepeHUK 3a 3aIlTHTy
paBHonpaBHoctH / [IpaBocyana akagemuja, 2012, ctp. 220.
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pagHONpaBHUX MPOTMHCA, KPajibe peTKO y3uMa y o03up mpakca Cyxaa mpasje
EY, naxo je 6e3 me TemKo NOTIyHO U MPABIITHO pa3yMeTH JoMahe mpomuce
KOj! caJpike HOpMe HHCIUPUCAHE W ad litteram nipey3eTe u3 qupekTuBa EY.
Cynuje y Perry6muiin Cpouju HepeTKO HE MPENo3Hajy HU HHTEPIIPETAaTUBHA
3Hauaj JypuUCIpyAeHITNje EBpornckor koMuTeTa 3a CollMjaTHa MpaBa, Kao HA
HaJ30pPHUX Tena YjeaumbeHnX Harja 1 Mehynapomgae opranusamnuje pania,
JIOK M3y3€TaK MpeAcTaBiba jypuCIpyaeHIja EBponckor cyaa 3a jpyacka
IpaBa, Ha KOjy ce Cy/IMje TI03UBajy, HICTHHA KPajibe PETKO.>

Kapna je peu o mpaBHOj 3aIITUTH Off IUCKPUMHUHALIA]E HA PAy, MOXKE
ce YOUHTH Ja cy, y Haueny, y Pemyonunm CpOuju ycTaHOBILEHU nOCMynyi,
Koju 0be3behyjy xumny 3awmumy 00 ouckpumunayuje. To, HajIpe, Bpenn
3a TIOHOIIEH-¢ PUTYX0u [loBepeHnKy 3a 3aTUTyY PaBHOIIPABHOCTH, Kao
HE3aBHCHO] MHCTHUTYIIHjH, KOja, CarJlaCHO CBOjOj OMOY/ICMaHCKO] TIPUPOIH,
HeMa Hapea0oaBHa M perpecBHa OBJamhemna, Beh ennyje MHANBH YA THIM
MpernopykaMa ¥ OIIOMEHaMa, H3BEIITajuMa, yIO030pemHMa jJaBHOCTH,
JIETUCIaTUBHUM HHUITHjaTUBaMa, a H3y3€THO U IIOKpeTameM oAToBapajyhnx
nocrymaka.’ [ToBepeHuK, HarMe, Hije OBalicH a Ka)XibaBa MoCIO/IaBIIe, Y3
u3y3eTak onamhema3a 00aBeTaBame JaBHOCTH O TIOBPETU PABHOITPABHOCTH.
Taxobe, [loBepenux Huje y MoryhHOCTH 1a ex officio, Tj. 6€3 MPeTX0qHO
pUMIbEHE MTPUTYIKOE, MOKPEHE MOCTYTAK 3a 3alITUTY O/ TUCKpUMHUHAIHje.!
Bbpoj mputy:x6m nonuetnx [loBepeHnKy je, MpUTOM, U3y3€THO BEJIUKH, aJIH
ce, ¥ TIOpe[ Tora, YMHU Aa Opoj 3apUMIBEHHX MPUTY KON HE OfipakaBa, MIIH
Makap He y IIYHO] MepH, CTBapHE pa3Mepe h3a30Ba C KOjUMa Ce CyouaBajy
TPaXXUOIIY 3aTI0CIIeha U 3aM0CTICHH MPHIIMKOM OCTBApHBamba CBOJUX ITPaBa.

2 Tlpema jeqHOM HCTPaKHBAY, y CBEra 8 mocTo npecy/a y IpeMeTHMA BE3aHUM 3a 3 TUTY
O/l IMCKPUMHUHAIIK]E, CYIOBH Cy C€ MO3MBAJM Ha M3BOpE MpaBa MelyHApOJAHOr MOpEKia
HpaKcy yroBopHux Haj3opHux tena (M. PessanoBuh, Cmyouja o npumenu 3axona o 3abpanu
Oouckpumunayuje y Cpouju, Komutet npaBHuKa 3a jby/cka npasa — Y UCOM, 2017, ctp. 16).
TIpemaa je 300r pasznuka Koje npousiase, u3aMel)y ocraor, 1 U3 Tora aa Jiv Ap:KaBe MpUIazajy
MOHHMCTHYKOM HJIM JyaJUCTUYKOM CHCTEMY, TELIKO IPAaBUTU mopehermba ¢ APyruM IPaBHUM
cucreMuMa, Tpeba UMaTH y BHIY Ja Ce ca CIMYHUM podiemMoM cycpehy u apyre apikase.
Taxo ce, mpuMepa paau, y JIUTEPaTypH, M KaHAJCKHM CyloBHMa yiyhyje KOHCTPYKTHBHA
KPUTHKA Ja PHIMKOM TyMaucka fpaBa u o0e30chuBarba 3alITHTE MMpaBa Ha 3aIUTUTY O
JMCKPUMHHALMje HEIOBOJBHO Y3HMajy y 003up m3Bope npasa MehyHapomHor mopekina. S.
Beaulac, Canada, y: M. Mercat-Bruns, D. B. Oppenheimer, C. Sartorius (eds), “Comparative
perspectives on the enforcement and effectiveness of antidiscrimination law. Challenges and
inovative tools”, Springer, 2018, ctp. 127.

3 H.Ierpymwuh, U. Kpctuh, T. Mapunkosuh, Komenmap 3akona o 3abpanu ouckpumunayuje,
Cayx06enu rnacuuk, 2016, ctp. 245; Bua. M. asunuh, Heszasucna xowmponna mena y
Penyonuyu Cpouju, Nocuje, 2018.

4 U. Kpcruh, 3abpana ouckpumunayuje y melhynapoonom u oomahem npasy, IlpaBHU
(akynrer Yauepsurera y beorpany, 2018, ctp. 259.
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Bumre uctpakuBama, HaUMe, yKa3yje Ha MOCTOjakbe AUCIIPONopITrje uimehy
neprieniije rpahana o mocTojamy AUCKpUMHHAIMjE HA pagy U Opoja
MIPHjaBJHCHUX CITyYajeBa, aJIM U JUCTPOIIOpITHje n3Melyy Opoja mpHrjaBIbeHIX
ciydajeBa U cllydajeBa y KOjuMa je JUCKpUMHUHAIH]Ee YTBpleHa, OUilo y
noceOHOM YINpPaBHOM TOCTYNKY Tpen [loBepeHHKOM, OHIIO y CYACKOM
HOCTYIIKY. °

IIpuctyn nUCKpUMHUHUCAHUX JIWIAa Mepama kKoje oMoryhasajy Op3y
MIpaBHY 3aIITUTY je HaueTHO 00e30el)eH U y OKBUPY cyOCcKo2 nocmynKka, ajiu
ce y IpaKcH, IMpeMa OBUM MpeIMETHMa He TIOCTYIA YBEK Y CKJIaly ¢ HaueJIoM
XUTHOCTH. Hanme, 3a ocTBapuBame cyjcke rpahjaHckornpaBHe 3allITHTE OJT
JUCKpUMUHAIM]E, Y TIPOCEKY je TIOTPEOHO BUIIIE O] TPY TOANHE, IITO Ce, AaJbe,
HETaTHBHO OJ[pa’kaBa 1 Ha ICIOTBOPHOCT H3pEUeHNX CaHKIHja. OBaj mpobiem
nocTaje Behu ako IMaMo y BHJTy TPUITMIHO CKPOMaH Op0j MOKPEHYTHX CYACKUX
MOCTyTaKa 3a 3aIITHTY O]l AUCKpUMHUHanH]je: nako y PemyOmunu Cpouju
HeMa [EHTPAIM30BAHOI CUCTEMa MPHUKYIJbamkha MojaTaka O MocTynuMa
BOl)eHMM TOBO/IOM CiTy4ajeBa AUCKPUMHHAIIN]E, TPOLIEbYje Ce 1a je Y TPBUX
ocaM ToJIHA MPUMeHe 3aKoHa 0 3a0paHy JUCKPUMHUHAIH]E, TIPE CPIICKUM
Cy/IOBUMA MOKPEHYTO 0KO 150 TakBux noctymnaka.” [IoToma YiCHUIA MOXKE

5 Pesynraru uctpaxusama “J{uckpuMuHanuja Ha TpxuITy paga’ ox 2019. ronune nokasyjy
na 92 nocTo rnoconasana, 84 ocTo 3arnocieHnx U 86 MOCTO He3aoCICHHX JIMIa cMaTpa Jia je
y Penry6mmum CpOuju, quckpyMuHaLja HA pay IHPOKO PaclpoCTpamkeHa, 10K je yak Tpehuna
MCIIMTAaHKKA - 3aI0CICHUX W HE3alOCICHUX JINLA M3jaBuiia Jia je JOXKHBEIa AUCKPUMHUHALH]Y
Ha pany. [loceban ussewmaj [losepenura 3a 3aumumy pagHonpagHoCmu 0 OUCKPUMUHAYUJU Y
obrnacmu pada u 3anouvasarea, 2019, 284. Cf. J. 3opuh, H. Tuunh, H. Tletkosuh, Paona npasa
grcena y Cpouju, beorpancku rieHTap 3a Jbyncka npasa, 2008, ctp. 31.

6 1. Krstic, Serbia - Country report "Non-discrimination: Transposition and implementation
at national level of Council Directives 2000/43 and 2000/78, Publications Office of the
European Union, 2021, ctp. 70. U PesbanoBuh ykasyje na, u nopea GopMaiHo MPOKIaMOBaHOT
Hayvesla XUTHOCTH, MOCTYILH 3a 3alITHTY Of AMCKPUMHUHALMjE Tpajy Ayro, ajlk 3aKibydyje
Jla Cy y BHILE HaBpara, CYIOBH y OBHM MpeIAMETHMa OWiM e()UKACHUJH HErO y JPYTUM
npeameruma. M. PesbanoBuh, op. cit., ctp. 7.

7 M. Pemanosuh, op. cit., ctp. 5. Cyicke o[uTyKe 0 JUCKPUMHHAI] U Ha pajy C€ HE PETUCTPY]Y
Kao TakBe. YMECTO TOra, HeMaJIi OpOj OBHX OJTyKa PErUCTpPYje ce Kao OJUTyKe IOHETE y PAJHIM
criopoBuMa (300T HeIOYMHUIIa O TIPaBHOj IPUPOIHN CIIOPa ITOBOJOM JUCKPHMHHALIM]E Ha Pajy,
OZIHOCHO 300r MOryhHOCTH J1a ce Cy/ICKa 3allITUTa OJ] AMCKPUMHUHALM]E Ha paly OCTBapH Kako
Y OKBUPY AMCKPUMHUHALMOHE TIAPHULIE, TAKO H Y OKBUPY PAIHOT CIIOPA), NI, YaK, KA0 OIIyKe
JIOHETe y CHOPOBHMA 3a 3alITUTY OJ 3J0CTaBJbama Ha pajy (300r HepasymeBarba pasiuKe
n3Mel)y AMCKpUMHUHALM]jE U 3]I0CTaBJbatba Ha Pajy). Y TOM CMHCITY, H3y3€THO je 3HauajHO aa
je HoBeJloM 3akoHa 0 3a0paHM JUCKpUMUHALM]e IIporicaHa obaBesa [ToBepeHuKka 3a 3aTuTy
PaBHOIPABHOCTH Jla BOJIY €BUICHLHU]Y O IPAaBHOCHAXHUM Mpecylama U ofjlyKaMa JOHETUM
y HapHUIama 3a 3alITUTY O] JUCKPUMHUHALIM]jE, JOK Cy CYAOBH JIY)KHH J1a BOJAE EBHJICHIH]Y
0 OBHM OJJIyKama H J0CTaBibajy ux [loBepenuky. Cyncke ominyke y CpOuju Cy, mpuToMm,
JIOCTYITHE jJaBHOCTH CaMO aKO MX CyJOBH 00jaBe Ha CBOjUM MHTEPHET CTPAHUIIAMa WJIH HaK y
0azama cyJcKe Ipakce, Koje, Meh)yTum, Mory npeTpaxuBaTi caMo KOMEPLHjaIH KOPUCHULIN
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ce objacHuTH, m3Melhy ocranor, mewxohama y dokazusary Ouckpumunayuje,
a, 3aTUM, U HeJaCHUM 3AKOHCKUM OK8UPOM 3d 3aUmUmy 00 OUCKpUMUHayuje.
OBo, pe cBera, cTOra MTO Pa3TUYUTH AHTHAUCKPUMUHAIOHH 3aKOHH YBOJIE
pa3IuYuTe JUCKPUMHUHAIIMOHE TIOCTYIKe, Mehy kojuma mocToje ompehena
IIpeKIamnama. 3amrura o lII/ICKpI/IMI/IHaHI/Ije Ha OCHOBY MHBAJIUIUTETA, ITOJIA
U polla MOX€ ce, HauMe, OCTBapUBATH KaKO Ha OCHOBY 3aKOHA O 3a0paHH
JTVUCKPUMHHAIIN]E, TAKO ¥ HAa OCHOBY NOCEOHUX aHTUIUCKPUMUHAIIMOHUX
3aKOHA, IIPH YeMy C€ y MPaKCH, 3allITHTa OJ AUCKPUMHUHAIIHA]e HA OCHOBY
WHBAJIUIATETA Hajuenrhe 3axTeBa Ha OCHOBY MOCEeOHOT 3akoHa (3aK0OH O
CIpeUuaBamy TUCKPUMHUHAIIN]E HA OCHOBY HHBAJIMINTETA), TOK CE KAO TIPABHU
OCHOB 3a 3aIITUTY IOJHO ¥ POJHO 3aCHOBaHE NHCKPUMHUHALIH]E PETOBHO
KOpUCTH 3aKOH O 3a0paHu TUCKPUMHUHAIIH]E, HAKO j€ OBO MHUTAmE OMII0
ypelheHo 3akoHOM O paBHOIIPABHOCTH TIOJIOBA, a Y TTO3UTHBHOM TIpaBy Ta
ypeljyje 3aKoH 0 poaHOj paBHOIPABHOCTH.S

ITopen THCKpIMUHAIIMOHOT TIOCTYIIKA, 3alITHTA O] TUCKPUMHUHAIIH]ES
Ha paay ce MOXXE OCTBApUTH M y OKBHUPY pagHOT criopa (o omapemdama
3akoHa 0 paxy), C TUM IITO OAHOC M3Mel)y OBUX IBajy MOCTyIIaKka HUjE
Herocpenno ypehen.” To mpezacrasspa mocebaH n3a30B 3a pagHUKe, KOjU
cMaTpajy Ja cy JUCKPUMHUHHCAHU (Y CMUCITY OJUTYYHBamba O BPCTH MOCTYIIKA
Koju he MoKpeHyTH), aJTi ¥ U3a30B 3a CyNIHje, KOje CBE 0 CKOopa HUCY OWIIe
ceH3nOmIMcane u o0ydJaBaHe 3a MOCTyTame y OBOj BPCTH criopoBa. Mmaxk,
Hajo30MJbHUJU TIPOOJIEM TpEencTaBba TO IMITO Yy CYACKO] TIpakcH Tpebda
HU30PYCUTH TIOJMOBE TIOCPETHE TUCKPUMIHAIIH]C, Y3HEMUPaBarha U CEKCYaTHOT
y3HEMHUpaBamba, Kao U CTaHaapja pa3yMHOr mpuiarohasama.'’ Mcto Bpenu
U 32 CaBJIa/IaBambe M3a30BA JIOKA3UBaka MMOCPEIHE TUCKPUMHUHAIIM]E, THM
npe ITO Cy CBE JIO Mpe Map roJuHa, MojeInHe Cy/ihje cMarpae Aa “JIMIHO
CBOJCTBO HHje HEHM30CTaBHH CJIEMEHT NchUHUIIHjE TUCKPUMHUHAIIH]C,
300r yera ce MOHEKaJ JIOHOCE Tpecy/e KojuMa ce yTBplyje mocTojame
JIMCKpUMHUHAIM]je, YaK W KaJa HejeTHaKO MOCTyIIarke HUje 3aCHOBAaHO Ha
HEeKOM JInYHOM cBOjcTBY”.!! Takohe, mpobiem mpeacraB/ba U TO HITO CE Y
HEKHM CITydYajeBUMa, He MPaBH jacHA pa3iuka u3Mely TUCKpUMUHAIN]jE U
3JI0CTaBJbarba Ha Pajy, T€ CE CIydajeBH 3II0CTaBJbarha Ha paay KBAIH(UKY]Y

0BHX 0a3a, Ka0 M yKOIIMKO CC 3aXTEBajy y CKJIajay ca 3aKOHOM O MpHCTYIy HH(pOpMalnjama
of jaBHor 3Hauaja. 1. Krstic, Serbia - Country report "Non-discrimination’, op. cit., cTp. 65.
8 1. Krstic, Serbia - Country report "Non-discrimination’, op. cit., ctp. 63.

9 Crpaternja npeBeHIMje U 3alITUTE O AUCKpUMHUHAIHM]je 3a repuon ox 2022. o 2030.
ronune (Cnyocoenu enachux PC, 6poj 12/2022).

10 Ibid.

11 W. Kpcruh, 3abpana ouckpumunayuje y melhynapoonom u domahem npasy, op. cit., CTIp.
259.
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Kao TUCKPUMUHAIM]A, HaKO ofapeheHa paama HHje Mmpeay3eTa 300T HeKOT
ypol)eHOT UJTH CTEeUeHOT CBOjcTBa paaHuka.'> OBaj mpucTy 6o je moTBpheH
Uy TipecynaMa BpxoBHOT KacaIimoHOT cyJa, KOju je ahupMucao CTaB 11a je ,,h
KOJl MOOWHTA ¥ KOJl TUCKPUMHUHAIIN]€ TIPUCYTHO, Y OCHOBH, HEJIOMTYIIITEHO
HEOITpaBIAaHO PA3INIUTO TOCTYNAkE Y OMHOCY HA TPYITY WIIU MTOjeAUHITA THje
ce mpaBo Bpeha“.® To, masbe, 3HaUM 1a je, MO ONeHH BPXOBHOT KacarmoHOT
Cyna, jenIMHHU peIeBaHTaH SJIEMEHT TI0jMa TUCKPUMUHAIIN]E OMII0 HEjeTHAKO
MOCTYTIAE Yy OHOCY Ha JIpyTa JWIla Koja ce Hajasze y MCTOj WIIM CIUYIHO]
cutyanuju. CpehoM, HajBUIIHN CY/ je TOCIEAHIX TOAMHA U3MEHHO OBaj CTaB,
T€ JIMYHO CBOjCTBO cajia cMaTpa OMTHUM eIeMEHTOM JAMCKPUMHHAIM]Ee Ha
pamy.

[oBosoM criopoBa 3a 3aIITUTY O/ AUCKPUMUHAIIN]E Ha paly, CyHuje cy
ce cyouuJie U ¢ MoTpedoM Jia ce paspelile Ipyre npaBHe HeJOyMHUIIE Koje ce
oTBapajy 300r HejaCHUX 3aKOHCKUX ojpenada.'” M3 Tor pasiora, cBaka cyjacka

12 To je, npumepa pajy, OHO ciTydaj C IPEIMETOM KOjU Ce€ THLIA0 3al0CIIeHe, Koja je, TOLITO
j€ CYICKOM OJUTYKOM IMOHHINTEH OTKa3 KOjU jOj je a0 mocjonanail, BpaheHa Ha paj, a 3aTuM
je ¥ 3aKJ/bydyHiia aHEKC yroBOopa O pajy, pajd MpeMEIITaja Ha 110ca0 MajcTopa crojiapa y
OJICJbCHbY 3a PYUHY U MAILIMHCKY 00pajy ApBeTa. AHEKCOM yroBopa 6uio je npeasuljeHo aa he
3a110CjIeHa, [0 HAJIOTY JUPEKTOpa, 00aBJbaTH U PaHE 3a/IaTKe BaH [IPOCTOPHja MOCIOIaBIIa,
ako To Oyzme 6uno HeorxonHo. ITo Bpahamy Ha paj, MOCIOAABAIl j¢ 3aXTEBA0 O] 3alOCICHE
Jla BaJM €KCepe M3 MajeTa Koje Cy ce Halla3uiie BaH IpocTopa 3a 00pay JApBera, IITO je OHa
onbujana na paau u 300r Yera joj je mocionasail 1ao (,HOBH ) 0TKa3, ¢ 00pa3IoKeHEM Ja
je HEM3BpILIABAKBEM PaJHUX Hajora nopemeruia mnpouec paga. C THM y BE3H, OTBOPHIO CC
MHUTakE JIa JM TaKO H3MCHCH YrOBOp O pajy MoApasymeBa o0aBe3y 3amocieHe jga 00aBiba
OmII0 Koje pajHe 3ajaTke, YKbydyjyhH u 3ajaTke HEKBAIN(HUKOBAHOT PaJHUKA KOjU HUCY Y
BE3H C (PyYHOM HIJIM MAILIHCKOM) 00paioM IpBeTa, TOCEOHO IITO TO HHje 3aXTEBAHO Y HCKUM
BAHPEHUM OKOJHOCTHMA, Y KOjuMa Ou MHaue OMO JOIMYIITEH NPUBPEMCHH MPEMELITa] Ha
JPYTH [10CA0 Ha OCHOBY jeHOCTPaHe oJuTyKe nocioaasia. Cy/l je 3ak/by4Ho J1a je MoCiIo/iaBall
HOBPENO JOCTOjAHCTBO 3aI0CIICHE 3aXTEBHMA 114 00aBIba [I0CA0 HIUKET CTEICHA CII0KCHOCTH,
OJIHOCHO IPOIYIITAKEM JIa je CTBAPHO YKJbYUH y PaJHH MPOLEC: ,,peHHTEerpalija pagHiKa
6e3 (hakTHYKOT M aKTHBHOI YKJby4YHBama y IPOLEC paja MPEACTaB/ba TAKO3BAHH MOOHHT
’Ipa3HoOr CTOJIA’, OHOCHO cHelU(UIHN OOJIHMK ICHXUYKOI 3JI0CTaBJbamba U IIHKAaHUPAmha Ha
pany (Ilpecyna BpxoBHor kacaunoHor cyna, Pes2, 321/12, ox 27. jyna 2012. rogune, HaB.
npema M. [onosuh, /Juckpumunayuja u mobune y cyockoj npaxcu, I'mocapujym, 2014, ctp.
70-72). Ilpemaa ce oBakBo pe3oHoBame CyJa YNHU NPUXBATIUBUM, HE MOXKE CE IIPUXBATUTH
1o mro je Cyn KBaiu(UKOBAO OBO TOHALIAKE KAO IHCKPHMHHATOPCKO Y3HEMHPABAHC
npensuheHo 3akonom o pany. Cf. M. Pespanosuh, A. K. Ilerposuh, IllnkaHo3HO BpIIeme
npasa, JUCKPUMHUHALIM]a U 3I0CTaBJbabe Ha pajly — 3aKOHCKa peryiatiBa u rnpakca, [IpagHu
sanucu, Boi. 11, 6poj 1/2011, ctp. 186-196.

13 Tlpecyna BpxoBHor kacaroHor cynia, Pes2, 687/12, ox 27. netiem6bpa 2012. ronuHe, HaB.
npema M. [Tonosuh, op. cit., ctp. 66.

14 W. Kpcruh, 3a6pana ouckpumunayuje y mehynapoonom u oomakhem npasy, op. cit., CTIp.
259-260.

15 Ibid., 258. Tloceban npobiaeM youro je u KomureT YjenumeHnX HallMja 3a mpasa ocoda
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OJITyKa JIOHEeTa TIOBOJIOM 3aXTEBA 3aIOCICHUX M KaHAMAATA 3a 3aIM0CTeHe
KOjU cMaTpajy Ja cy AUCKPUMHHHCAHH IMPECTaBhba 3Ha4ajaH JOIMPHUHOC
pa3Bojy 3aITUTE Of1 TUCKpuMuHanuje. OBO THM IIpe MTO MpeIMETHE Mpecy e
CITyKe JIPyTHM CyJIijaMa Kao CMEPHHUIIE HITU MOJIEII TPHIIUKOM O[Ty YHBabha,
JIOTIpHHOCE OpyIIehy MHCTUTYTA U Ha4ela KOje 3aKOHOaBal] HUje TIPEn3HO
WJIW Y JIOBOJbHO] MEPH YPEIHO, T€, 3aBHCHO OJ 3allITHTE Koja ce MpyKa
KpTBaMa JIMCKPUMHHAIM]e — YTUUY Ha paJiHUKe Ja ce oxpadpe Ha Uiy jaa
OIyCTaHy OJ] 3aXTeBarb€ 3amTUTE.®

KonayHo, MOXe ce KOHCTAaTOBAaTH J1a je, Kao U y JIPYyTUM IPaBHUM
cuctemuMa, u y PemmyOmuiu CpOuju, yiora 3akoH4, Ka0 MHCTPYMEHTA 3a
MOCTU3amke JIPYIITBEHUX TPOMEHA KOje ce THUy MMIIJIEMEHTAIlMje Hadela
jeMHAKOCTH - MPUITMYHO OrpaHuyeHa.”” YIpKoc Tome, COlujaTHu TapTHEPH
HEJI0BOJFHO KOPHCTE MOT'YNHOCTH KOje KOJEKTHBHO MPEroBapame Mmpysxa
y TOTrJIe/ly MOCTU3amha PaBHONPABHOCTU Ha pany. C TUM y Be3d, Balba
MMaTH y BUy aa ce y PemyOnunm CpOuju, KOIEKTUBHU YTOBOPH PETKO
3aKJbY4Yjy, JOK KOJIEKTHBHHU YTOBOPH KOjU CY Ha CHa3HW, 1O MPaBHITY, HE
ypehyjy muTama o1 3Ha4aja 3a CIpedaBamke v 3aITUTY O] TUCKPUMUHAIIHI]ES
HUTH CE Y MOCTYIKY KOJIEKTUBHOT IPEroBapama, yCIOBH pajia MIPEHCIUTY]y
U3 MEepCIeKTHBE Hauena jeJJHAaKOCTH. McTo Bpenn U 3a MPEHCITUTHBAKEC
KpUTEpHjyMa 3a U300p KaHIUIATA 3a 3aI0ClICHhe, YCIOBA HAlpeI0Bama,
ycknaluBama npopecuoHaTHUX W MPUBATHUX JTY)KHOCTH 3aIMOCICHUX U
JIPYTUX TTUTamka y MOTJIEAY KOjUX je ONTHO YBaXKUTH TPETpeKe ¢ KojuMa ce
onpehene kareropuje pagHuKa cycpehy mpUINKOM OCTBapHUBamba PaTHHUX
npaBa. TakBo cTame y mpakcu je 3abpumaBajyhu, moce6HO mTO MpUMeHa
W3BOPA ayTOHOMHOT PaJIHOT IpaBa MOXe Ja J0Be/Ie JO0 OHOTa MITO Xeru

C MHBAJIMAUTETOM, mpenopy4nBin PermyOnuun CpOuju ga mpemy3me Mepe Kako Ou ce
ocobama ¢ WHBATHIUTETOM 00€30e110 HECMETaH M HEIMCKPUMHUHATOPAH MPHCTYII [IPaBiH,
yKJby4yjyhiun nporecHa npunarojaBarma 3a cBe 0cobe, U MPUCTYI IpajaHCKUM MOCTYIIIHMA 32
nyBe ocobe (Committee on the Rights of Persons with Disabilities, Concluding observations
on the initial report of Serbia, 23 May 2016, ctas 24, CRPD/C/SRB/CO/1).

16 A. Tacuh, HakHaja HemaTepHjaiHe MITETC y aHTHIMCKPHMHHALMOHUM [apHHUI[AMA —
KOMEHTAp CYJICKe OIyKe, 360pHuK padoea Ilpasnoe gpaxynmema y Huuty, 6poj 66/2014, 296.
17 S Jasarevi¢, Antidiskriminaciono pravo Srbije u oblasti rada i standardi Evropske unije, y:
7. Potoénjak, I. Grgurev, A. Grgié (ur.), Perspektive antidiskriminacijskog prava, Sveuéiliste
u Zagrebu — Pravni fakultet, 2014, ctp. 50. Behu u3mienn 3a npomMoBHcame paBHOIPABHOCTH
MOCPEACTBOM KOJIGKTUBHOI MpEroBaparma M COLHjalHOr [Hjajiora peloBHO MOCTOje Y
Jp’KaBaMa ca COJIMIHHM 3aKOHCKHM OKBHUPOM 3a 60pOy MpOTHB JAMCKPUMHHALIK]E, KAO U C
JICTUCIIATUBHHM TOJICTULIAjUMa 32 ypelrBame OBUX MUTama Ha HUBOY Ipeay3eha u ceKkTopa,
Kao IITO je To, mpumepa paau, ciaydaj y Opannyckoj u llnanuju. L. Briskin, A. Muller,
Promoting gender equality through social dialogue: Global trends and persistent obstacles -
Working Paper No. 34, International Labour Office, 2011, ctp. 8-9.

87



Jbybunxa Kosauesuh, [lpasna cpedcmea 3a 3aumunty OUCKpUMUHayuje Ha paoy y
Penyonuyu Cpbuju - cadpoicaj, yumesu u yzajamuu oonoc, cmp. 81-136, XXVI (1/2022)

(Hepple) o3nauaBa u3pazom mpeodpaskajHa paBaonpaBHocT.® To, HapounTo,
BpEJ/IM 3a pas3BHjambe KyJIType TOJNEpPAHIIHje U OCETIbUBOCTH COIMjaTHUX
nmapTHepa Ha mpobieMe Koju mpare obe3behuBame jeqHakoCcTH Ha pany, a,
3aTHM, U 32 IOMUPEHE JETUTUMHUX HHTEpEca MOCI0/1aBala U 3amoCIeHUX
BE3aHUX 3a MOCTU3AE JeTHAKOCTH.

2. Cyacka 3amTuTa o JMCKPUMHUHALHje

2.1. I'pahanckonpasna 3auimuma 00 OUCKPUMUHAYUje

2.1.1. MHowmeo npasHux ocHo8a 3auimume u Ouiemd o
npasHoj npupoou cnopa n0800OM OUCKpUMUHAYU]e HA pady

VY cpi1y CpricKor aHTHAMCKPUMHUHAIIMOHOT 3aKOHOaBCTBA HaJIa3M ce
3aKkoH 0 3a0paHH AUCKPUMHHALIH]E, KOJUM je 3a0pameHa TUCKpUMUHALIN]a, Ko
TaKBa, y3 yBoheme Bajy MexaHu3ama 3a 3allTUTY )KPTaBa TUCKpuMuHanuje."”
ITpBu MexaHu3aM HOAPa3yMeBa 0CMEapusarbe 3aumume y noCmynKy Koju
ce 6oou npeo Ilosepenuxom 3a 3aumumy pasHonpaeHocmu, JOK ce ApyTu
MeXaHU3aM HCIO0JbaBA Y epallancKonpasHoj 3aumumu nped cyoom, u TO
Ha OCHOBY TY>XOe€ MJIM Ha OCHOBY IpeAJIora 3a M3JaBame IMPUBPEMEHE
Mepe. HaBenenu oOnunm rpahaHckonmpaBHE 3allITUTE MPEACTaBIbAjy
OCHOBHE BHJOBE 3alITHTE O]l JUCKPUMHUHAIIH]E, jep oMoryhaBajy mpumMeny
rpalaHCcKONpaBHUX CaHKIIMja IPOTUB JUCKPUMHUHATOPA, KA0 U HaKHAIY
HITeTe Koja je mpoy3pokoBaHa nuckpuMuHanujoM. C npyre cTpane, 3aKOH O
CIpevaBamy AUCKPUMHUHALIMjE 0c0o0a ca HHBAIMIUTETOM M 3aKOH O POJHO]
PaBHOIIPABHOCTHU YBOAE nocebHe zpahancke nocmynke 3a 3aumumy 00
ouckpumunayuje y odnactuma koje ypelhyjy (T3B. moceOHe JUCKPUMHUHAIUOHE
MapHUIE).

W3melhy Tpujy aHTUIMCKPUMHHAIIMOHUX 3aKOHA TOCTOje M3BECHA
npexaanarba Ol 3Hauaja 3a CyACKY 3alllTHTY O AUCKpuMuHanuje. OHa
ce, HajIpe, Oorjieajy y YMICHUALM Ja ce TyK0a 3a TUCKPUMHUHALIM]Y Ha
OCHOBY MHBAJIMIUTETa U HA OCHOBY T10JIa/pO/a MOXKE MOJAHETH U 10 3aKOHY
0 3a0paHW AUCKPUMHUHALIM]E M Ha OCHOBY ojrosapajyhux moceOHHMX

18 B. Hepple, “The key to greater gender equality”, The Equal Rights Review, vol. 12,2014,
ctp. 59. Y ToM cmuciy, moceOHO oxpabpyje ypehuBame MuTama ClpeyaBama U 3allTUTC
0]l CEKCYaJIHOT y3HEMHUpaBarbha Ha YHUBEP3UTETHMA, (aKyITeTUMA U HAYYHOUCTPAMBAYKHM
MHCTHTYMAa [PABWJIHUIIMMA OBUX 00PA30BHUX W/WIIM HAYYHOUCTPAKMBAYKUX YCTAHOBA; BH/L.
H. Spadina, Izvansudski postupci za zadtitu dostojanstva radnika i studenata, y: I. Grgurev,
Zeljko Potoénjak (ur.), Pravna zastita od spolnog uznemiravanja, Pravni fakultet Sveuéilista
Zagrebu, Zagreb, 2021, 59-88.

19 3axoH o 3a0panu nuckpumuHaimje (Cryocbenu enacnux PC, 6p. 22/09 u 52/21).
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AHTHUIMCKPUMHHAIIMOHUX 3aKoHa.>” Kako je 3ak0H 0 po/IHOj paBHOIPABHOCTH!
HEIAaBHO CTYIHO Ha CHATy, J0 caJia Hhje KOPHUITheH Kao OCHOB 3a TMTOKPETAHkE
CYJICKHX TIOCTYTIaKa 3a 3aIlITUTY OJ] AUCKPUMHHAIIM]e, MaJia je peJeBaHTHa
Cy/ICKa Ipakca Ouiia H30CcTalia v MOBOJIOM IIPHMEHE 3aKOHA O PaBHOIIPABHOCTH
TI0JTOBA, KOju MY je TpeTxoano.?? C ipyre cTpaHe, Cay4ajeBr IUCKPUMHUHAIA]E
Ha OCHOBY MHBAJIMUTETA Cy Hajuenrhe pa3mMaTpaHu o 3aKOHY O ClIpeuaBamby
JUCKPUMHUHAIIMjE 0c00a ca MHBAIUAUTETOM,” HaKo cy onpeljeHe mporecHe
onpende OBOT 3aKOHA Mamke TIOBOJbHE y mopehemy ¢ oapendama 3akoHa O
3a0paHu TUCKPUMHUHAIH]jE, TOCE0HO Kaja je ped O MpepacIonesid Tepera
JIOKa3nuBama, KOjy 3aKOH O CIpedaBamy JAUCKpPUMHHAIMje ocoba ca
WHBAJUIUTETOM HE MMO3Haje.”*

Ha cmopoBe moBomoM AWCKpUMHHAIMjE TIPUMEY]Y C€ TpaBHia
cajpskaHa y 3aKOHY O MapHUYHOM IOCTYTIKY,”> aKO MOCEOHMM 3aKOHOM
HHje apyraduje mpornucano. CBa TpW aHTHUIUCKPUMHUHAIIMOHA 3aKOHA,
HauMe, ypel)yjy u muTame CyAcKe 3alTUTE O/ JUCKPUMHUHAIIM]e, He O JIH
ce 00e30equia eJ0TBOpHA U e(hUKaCHA 3aITUTA JTUCKPUMHUHUCAHUX JINIIA,
KOja He MOKe OMTH IOCTUTHYTA CaMO Ha OCHOBY OIIITHX MpaBuJja rpal)anckor
MPOIIECHOT ITpaBa.

C npyre cTpane, BaJjba UMaTH Y BUY /1a je 3aKOHOM O pajy MPOMHCAHO
Jla y ClIydajeBUMa JUCKPUMUHAIH]E Ha pajy, “THUIE KOje TPaKH 3aI0CIehe,
Kao ¥ 3aI0CJICHH, MOJKe JIa IOKpEHe MpeJl HA/NISKHUM CYJIOM MOCTYTaK 32
HaKHay MITETe, Y CKiaay ca 3akoHom™.® C THUM y Be3H, 0TBapa ce aujiemMa
Jla JIA CTIOp KOju HacTaHe n3Mel)y pagauka Koju Jpku Ja je TUCKPUMUHUCAH
U MocJo/iaBlia Tpeda cMaTpaT paJHAM CIIOPOM WITH, TIaK, JUCKPUMHHA-
UOHUM criopoM. OBO CTOTa IITO, IO MEPOJAABHUM MPABHUM MPOMUCHMA,
MMa MeCTa W jJeHO] M APYTroj KBaluukanuju: (MHAUBHIYATHN) PaTHA
CIIOp je Crop KOju HacTaje u3Mely 3armociaeHor M MOoCoIaBia U KOju uMa
3a MpelMeT mpasa, 00aBe3e  OJrOBOPHOCTH M3 PaJHOT OJJHOCA, a IPABO
Ha 3aIITUTY OJ JUCKPUMHUHAIIH]E, TI0 3aKOHY O paiay, IpeacTaBba jeTHO O
npasa u3 pajgHor ogHoca. C ipyre cTpaHe, TMCKPUMUHAIMOHH CIIOp HACTAaje
MOBOJIOM OCIIOpaBaBarba, YrpoKaBama WK MOBPEJIC MpaBa Ha 3allITUTY O]

20 W. Kpcruh, 3abpana ouckpumunayuje y mehynapoonom u domahem npasy, op. cit., ctp. 258.
21 3akoH 0 poaHoj paBHonpaBHOCTH (Cryocbenu enacnux PC, 6poj 52/21).

22 W. Kpcruh, 3abpana ouckpumunayuje y mehynapoonom u domahem npasy, op. cit., ctp. 260.
23 3axoH O cnpedaBamy AUCKpUMHUHAIMje ocoba ca nuBanmuauteroM (Cryocoenu enacHux
PC, 6p. 33/06 u 13/16).

24 Ibid.

25 3axoH o mapHuuHOM noctynky (Cmyorcoenu enacnux PC, 6p. 72/11, 49/13, 74/13, 55/14,
87/18 u 18/20).

26 3akoH o pany (Cmowcoenu enacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17,
113/17 u 95/18), unan 23, ctaB 1.
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nuckpumuHanyje. To je yBeK mpeaMeT JUCKPIMHHAIIMOHOT criopa, 6e3 003mpa
Ha TO IIITa je KOHPEKTHH IPeIMET Hecarama Meljy ctpanaMa y criopy,?’ 360r
yera ce ¥ CIop TOBOAOM IMCKPUMHHAIIM]E Ha pajy MOXKe KBaTH()UKOBATH Kao
MUCKPUMUHAIMOHU criop. To AogaTHO oTekaBa Moy3AaHy KBAIH(PUKAIN]Y
criopa Koju IocToju Mehy cy0jekTiMa paJHoT 0fHOCca O ofpeheHIM TpaBHUM
WU (PaKTHYIKHAM MMATAAMa KOja C€ MOT'Y OTBOPHTH Y BE3H C aKTOM U ITOCTIe-
JIAIIamMa TUCKpUMHUHAIH]e Ha paxy. OBO TUM IIpe IMITO MEPOIaBHUM 3aKOHO-
nIaBcTBOM HHje ypehen omnoc nzmel)y 3akoHa 0 3a0paHu TUCKpUMUHALIH]E (1
JIPYTHUX aHTUANCKPUMHUHAIIMOHUX 3aKOHA), C je[THE CTPaHe, M OCTAINX 3aKOHA,
KOjU H3PUIHUTO 3a0pamy]jy TUCKpUMHUHAIN]Y (YKIByuyjyhu 3akoH o pany), ¢
JpyTe CTpaHe, a IITO je CKOITYaHO C PU3UKOM MOBpPE/IC Hauela paBHe CUTY -
HOCTH, 112 ¥ pU3UKOM T0jaBe HEMPAaBUYHUX pelerha y mpakcu. Mi3secHy momoh
y pa3peliey oBe ujeMe Mpykajy oapende 3akoHa 0 MUPHOM pellaBamy
pagHUX CIIOPOBA, TI0 KOjIMa Ce MHANBUAYATHUM PaJHUM CIIOPOM, Y CMUCITY
OBOT 3aKOHA, CMaTpa U CIop MOBOIOM JAUCKpPUMHUHALIK]e Ha pay.”* Ha nctom
(hony je u cycka mpakca, y Kojoj ce Crop IOBOJIOM ITOBPEJIE ITpaBa 3aIoCcICHOT
Ha 3aIITUTY OJI JUCKPUMHUHAIIM]e cMaTpa paJHUM CIIOPOM, OJTHOCHO HEKOM
BPCTOM «TEXHHUKE TOTrPyIe pagHux criopoa».”’ Mak, To Moxe OUTH Mpo-
0JIeMaTHYHO, aKO IMaMO Y BHIY OCOOCHOCTH PaTHUX U TUCKPUMHHAITHOHIX
CIIOPOBA U bUXOBE Pa3lINUMTE IIUJHEBE U HAYETIA.

Hexwu aytopu, meh)yTuM, Tymade npukazaHa 3aKOHCKA pelleka Ha Ha-
YUH J1a 1uye Koje cmampa 0d je OUCKpUMUHUCAHO HA pady clob600Ho dbupa oa
Ju hie nokpenymu paonu cnop uiu OUKPUMUHAYUOHU CHOP, U JIa, IITABHIIE,
MOXe J1a TOKPEeHe JUCKPUMUHAIIIOHH CTIOp, YaK U aKO PaHH CTIOp HUje OKOH-
4an.’® TakBO peliemhe YNHHU ce MPUXBATIBUBUM U3 yIIia moTpede a ce 0be-
30e/11 cBeoOyXBaTHA U JIETIOTBOPHA 3aIITUTA O] TUCKPUMHUHAIH]E, Tj. J1a ce
CTBOpE YCJIOBH 32 OCTBAPHBAKHE ITPaBa CBAKOT J]a r'a HAJIJICKHH CYJIOBH U JIPY-

27 A. H. Tacuh, I[locmynax y napuuyama 3a 3awmumy 00 OUCKpUMUHayuje, TOKTOPCKa
nucepranuja (HeoOjaBibena), [IpaBuu Gakynrer Yausepsutera y Humry, 2016, ctp. 167.

28 3akoH 0 MUPHOM pelnaBawy pamHux crnoposa (Cumyocobenu enachux PC, Op. 125/04,
104/09 u 50/18), unan 3, ctas 1.

29 O Tome, mpuMepa paju, CBEA0OYM K mpakca aoMahnX CyaoBa Jia KOJ CIOpOBa YHjH je
npeaMeT Omiia TUCKpUMUHAIIMjA HA Pajy MPUMCEHY]y MpaBuia 3akoHA O pajy, Mo Kojuma
Ce MOCTYIAK MPOTHB PEIICHa KOjUM je MOBPEleHO MpaBo 3aroCieHOr, OAHOCHO MOCTYIAK
MIOBOJIOM IIOBpeJie IpaBa 3a KOjy je 3aloCieHH Ca3HAo0 - MOXKE IOKPEHYTH y poKy ox 60
JlaHa O]l aHa J0CTaBJbarba Pellierha, OJHOCHO Ca3Hama 3a MoBpexy Ipasa. To je umaio 3a
HOCIEANILY 0A0aIMBaKE TYKOH MOJHETHX 110 UCTEKY poKa yTBpheHOr 3aKOHOM O pajy, 0K
3akoHOM 0 3a0paHH JAUCKpUMHHALHMje, onrosapajyhu pox Huje npensuhen. M. Pesbanosuh,
op. cit., ctp. 7, 34. u 43.

30 Has. npema: . Krsti¢, Country report - Non-discrimination, op. cit., cTp. 59.
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I'M OPraHy jaBHE BIACTH e(DMKACHO IITUTE O] CBUX OOJIMKA TUCKpUMHUHAIH]E.!
OTyx je U IPUXBATIBUBO J1a PA3IMYUTH 3aKOHU oMoryhaBajy /1a ce moBOIOM
HUCTOT' aKTa ]II/ICKpI/IMI/IHaHI/Ije CIIPOBCAC BUIIC aHTUAUCKPUMHUHAIITUOHNUX
nocrymnaka.”> Ha tom ¢ony je u jypucnpynennuja EBporcke koMucuje 3a
JBYJICKA TIpaBa, y K0joj je aupMuCcaH CTaB Ja je, y clydajy Kaua Hau3ries
MOCTOjY BUIIIE MMPABHUX JIEKOBA KOja )KPTBa KPIIEHa JbYICKHUX MTpaBa MOXKeE Jia
HCKOPHCTH, Ha MOjeIUHITY KOjU CMaTpa Jia My je HeKO IpaBo moBpeheno — qa
Oy 4 KOju fie mpaBHU JIeK HCKOPUCTUTH.

AKo ce, MehyTrM, 3aTI0CTICHH OITYYH a 3aIITHTY O TUCKPUMHUHAITH]ES
Ha pajly OCTBAPH Y PAJHOM CIIOPY (HIIP. Y PaJHOM CIIOpPY MOBOJIOM HE3aK0-
HUTOT /TUCKPAMHUHATOPCKOT/ 0TKa3a), MOCTaBJba C€ MUTAHE 00HOCA CYOd Y
PAOHOM CROpPY Npema NUmarky OUCKpumMuHayuje. Y TOM CMUCITY ce 'y JIely JIn-
TepaType cMaTpa Jia ce OBJIe, IUTAkE MTOCTOjaha TUCKPUMUHAIIH]E TT0jaBIbY]e
Kao npemxo0Ho numarse, 9uje perraBame HUje HEMmoCpeIHo ypehero mepo-
JaBHUM 3aKoHUMa. To, Jjajbe, 3HAUH Ja CyJl MOXKe CAM Jia pEelId OBO MPETXO/I-
HO MUTAKkE Y PAJHOM criopy. AKo, HAaUMe, CYJl OJNTYYH JIa CAM peliaBa OBO
MPETXOHO MUTAkE, FHeTOBa OJTyKa O MPETXOTHOM IMUTay Omhe cagapikana
y 00pa3yiokemy mpecyse u nMahe 1ejcTBO ¥ 3Ha9aj caMo Y TapHUIIH (PaTHOM
Cropy), y K0joj je mpeTX0IHO MUTamke penraBaHo.* Mnak, HEK¥ MUCIH YKa3yjy
Jla je TAKBO TyMaueme MpodieMaTndHo 300T unmkheHuIe na je y Cpouju, 3a
pelaBame paJHUX CIIOpBa HAJJICKaH OCHOBHHU CYJI, JIOK O 3aXTEBHMa 32
yTBphHBame TUCKPUMHHALIN]E OJUTYYYje BUIIH Cy/l. Y TOM CMHCITY C€ OTBapa
HEJIOyMHUIIa J]a T1 O OCHOBHU Cyj1 TpebaJio J1a ce mMporiiack HeHaIJIS)KHUM
y TIPaBHUM CTBapyuMa W3 HAJUIC)KHOCTH BHIIET CyJa, Tj. Jia TO PECTaBIba
MPEINpeKy 3a OTYYHBAE O TIOCTOjaby MOBpPEJIC MpaBa Ha PaBHOMPABHOCT
y pagHOM criopy.®> OTyx 6 OCHOBHHU CyJI y PaJHOM CIIOpy Tpebao aa of-
JIy4YHu Aa MpEKUHE MOCTYIIaK A0 ITPAaBHOCHAXXHOI' OKOHYakha ATUCKpUMUHAIIU-
OHOT CTIOpa, Kao TIOCTYIKa y KOM C€ MHUTame MOCTOjamba JUCKPUMHUHAIIH]E
TM0jaBJbyj€ Kao IIaBHO MUTame. Mnak, 1 TakBO TyMauemke OBe MpaBHE Mpas-
HUHE MOXe OUTH ITpoOIeMaTHIHO, TIPe CBETa, U3 pa3iiora Be3aHUX 3a Ha4elo
XUTHOCTH pellaBarma pajHuX coposa. OBO CTOra MITO PEKUJI PaJIHOT CIIOpa

31 3axoH 0 3a0paHH AUCKPHMHUHALMje, WiaH 3, cTaB 1.

32 H. Ilerpymmwuh, M. I'pybau, “VY3ajamuu onHOC moctymka npes [loBepeHHKOM 3a 3aIITHTY
PaBHONPABHOCTH U IPYTHX aHTHIUCKPUMHHALMOHKX TT0CcTynaka”, 36opnux padosa Ilpasnoe
gaxynmema y Huwy, vol. LII, 6poj 66, 2014, cTp. 84.

33 Omnyka EBporicke komucHje 3a Jbyacka npasa y npeamety Airey nportus Upcke, o 9.
oktobpa 1979. ronune (mogHecak 6poj 6289/73), cras 23.

34 Cf. H. llerpyuh, M. I'py6au, op. cit., ctp. 78.

35 A.Tacuh, I O6panosuh, “Tlocieanie HE3aKOHUTOT 0TKa3a y ClIy4ajy JUCKPUMHHATOPCKOT
noctymnama nocnoaasua”’, 36opuuk l[Ipasnoe ¢paxynmema y Huuy, 6poj 89, 2020, ctp. 129-
130.
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MOXKE Ja YyTUYC Ha OAYTOBJIAYCHC IIOCTYIIKA, HAPOYUTO aKO UMaMO y BUTY Jia
Ha4€CJIO XUTHOCTH IPUIIMKOM pellaBakba JUCKPUMHUHAINOHUX CIIOpOBa HI/IjC
KOHKPETH30BaHO, JIOK je I0Ka3uBambe JUCKPUMHUHALIM]E BPIIO clokeHo.*® To,
KOHAYHO, 3HAYH J1a OW y TyXy Hadela MpaBHEe CUTYPHOCTH, OMIIO HajOOJbE Aa
3aKOHOJaBall U3PUYUTO MPOIUIIE ITpaBrJIa 1o KOjI/IMa CC CIIPOBOAM IMOCTYIIAK
3a 3aIITUTY O AUCKPUMHHAIH]e Ha paxy.’” OBO MUTAkE je TTOCEOHO BaXKHO Yy
ClIy4ajy Jia 3aM0CiIeHH, 300T HCTEeKa POKa 3a IIOKPETamkhe PaTHOT CIIOpa, MOXKe
Jla OCTBApH 3aAIITUTY O AUCKpPUMHUHAIM]jE HA paay y JUCKPUMHUHAIIMOHO]
napHuUIy. Mnak, 3a pa3auky o1 palHOT CIIopa, 3aMl0CICHH KOji cMaTpa J1a je
HE3aKOHHUTO OTIYIITEH, HeMa MOTYNHOCT J]a Y TMCKPUMHUHAIIMOHO] TapHUIIH
UCTaKHe 3axTeB 3a Bpahame Ha paja. Tume ce HapyIIaBa jeJIMHCTBO MPABHOT
nopeTka, Oyayhu ma ce ®pTBe AUCKPUMHHATOPCKOT OTKa3a JI0BOJIE Y He3a-
BHJIaH MOJIOXKA], IITO JOAATHO MOTIpTaBa moTpedy HemocpeaHor ypehuBama
oxHoca n3Meljy 3akoHa paay u 3akoHa o 3a0paHM AUCKpUMHUHAIM]e.

2.1.2. Cyocka 3auimuma Ha 0CHO8Y 3aKoHa
0 3a0panu QucKkpumuHayuje

2.1.2.1. Kspyuna oOenexja JUCKpUMUHAIIMOHE TIAPHUIIC

3aKoHOM 0 3a0paHu TUCKPUMHUHAIH]E 3a0pambeHa je TUCKPUMUHAIIH]A,
Kao TaKkBa, HE3aBUCHO O] TOTA Ja JIN pajiiha TUCKPUMUHAIIN]E TIPEICTAaBIha
MOBPEy HEKOT JIMYHOT TTpaBa MIIA HEKOT IPYTOT TPaBHOT 100pa. OBHM 3aKOHOM
3a0pameHO je U “HapyIIaBame jeMHAKNX MOTYNHOCTH 32 3aCHUBAE PaTHOT
OITHOCA WJTH Y KUBALE TTO]T jeTHAKUM YCIIOBIMA CBUX TTpaBa y 00J1acTh paja’,
Kao IITO Cy TIPaBo Ha paj], MPaBo Ha CI000AaH N300p 3armociiema, MpaBo Ha
HampeaoBame y CITyXOH, TpaBo Ha CTPYUYHO ycaBpIIaBame 1 Mpo(ecHoHATHY
pexabuIuTanujy, Kao U MpaBo Ha 3alTHTY o He3anociaeHoctu.” IIpaBo Ha
CYJICKY 3aIITUTY O TUCKPUMHUHAIIH]je, TPUTOM, UMa CBAKO JINIIE KOje cMaTpa
J1a je TUCKPUMUHUCAHO. Y UME H Y3 CariiacHOCT OBOT JINIIA, CYACKH MOCTYTIaK
MoTy IOKpeHyTH U [loBepeHNK 3a 3aITUTY PaBHOIPAaBHOCTH, OPTaHU3aIIH]a
Koja ce 0aBH 3aIITUTOM JBYACKUX IpaBa WM TIpaBa ofpeheHe rpyre Juie
(yxspyuyjyhu cuaaukar), kao u 10OpOBOJHHHU UCTTUTHBAY TUCKPUMHUHAIIH]C
(T3B. Tectep). Ha Taj HauwmH je cyzcka 3amTruTa oMoryheHa u y cirydajeBuma
y KOjuMa JUCKPHUMFCAHO JIUTIC He OM MOTJIO Jla TMOJHEece TepeT Bolema
CKYTIOT ¥ TYTOTPAjHOT CYACKOT TIOCTYTIKA, JIOK je aKTHBHA JICTHTHMAIIH]ja
IloBepennka 3a 3aITUTY PAaBHOIIPABHOCTH OTBOPHIIA MOTYNHOCT 32 Boheme
36 Ibid.
37 Ibid., ctp. 130.

38 Ibid., ctp. 133-134.
39 3akoH 0 3a0paHu JUCKpUMHUHALH]e, 4wiaH 16, cTa 1.
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T3B. CTPATEIIKUX TAPHHIIA, KOje Cy YCMEpEHE Ha 3alITHTY jJABHOT HHTEpeca
(y mexy xoju ce THYe Cy30Mjama JUCKpUMHHAIH]e).*’

Y JIHCKPUMHUHAIMOHOM CIIOpY, CUHOUKAm MOXe Ja 3acTyna
3aT0CJICHOT KOjH j€ FheroB UJlaH, ¥ TO CaMo MPEKO MPaBHUKA C MOJIOKECHIM
npaBocyaHUM ucriutoM. C Apyre cTpaHe, Hegiadune opeanuzayuje Mory a
WHULHAPAjJy TOTYIAK CYJCKE 3allITHTE, aKO HHXOB CTAaTyT MOTBphyje na ce
0aBe TPOMOIIMJOM M 3aIITUTOM JBYICKHMX MpaBa WM 3aIITUTOM ofpeheHnx
OCETJPMBHUX KaTeropvja CTaHOBHHUIITBA. OBH CyOjeKTH MOTY TOIHETH
Tyk0y caMo y3 IPeTXO/IHY MTUCMEHY CariacHOCT paJiHUKa KOjU cMarpa jaa
j€ IMCKpUMHHHCaH. AKO ce, Mel)yTum, mpenMeTr Tiude NTUCKPUMHHATOPHOT
mocTymama koje rmoraha meogpehena nuima, 3a HHUIIMpAkHE OCTYIIKA HUJjE
notrpebHa carjiacHOCT.

V mpakcu, HeBJIaAWHE OpraHu3aIrje Hajuenrhe mogHoCe MPUTYKOE
IloBepeHunKy 3a 3aIITUTY PAaBHOIIPABHOCTH, aJIM C€ HEKE O] FIbUX OITYUyjy U
3a TTOKPETame CYICKUX IOCTyTaka. Y TOM CMHUCITY, 10 CaJla Cy HajaKTUBHH]E
Owute opraHu3aiyje Crennjajin30BaHe 3a 3alITUTY Of AUCKPUMHHAIN]E Ha
OCHOBY CEKCyaJTHe OpHjeHTaIldje, Kao U 3a 3amTuTy Poma.*! V nocamamnimoj
MpaKcH, CyJ0BH Cy, Meh)yTuM, HepeTKo oxbanmBanu Tyk0e oprannsaimja 3a
3aIITHTY JbYJICKHUX MpaBa. JemaH o1 BaKHUX pa3jiora 3a To ouie cy onpende
3aKoHa O MApPHUYHOM TOCTYTIKY, IO KOjIMa MyHOMONHHUK (PU3WYKOT JIHIIA
MOYKe OMTH caMO aJ[BOKAT, a IITO Cy CYZOBH MTOTPENTHO TYMAaYrJIA Ha HAYWH
na Tpeba ombanuTH CBE TYX0€ Koje Cy TOJHENe OpraHu3aIuje, ako lbUXOB
3aCTyIHUK HUje aaBokar.”? HakoH mito je YCTaBHU Cy/1 TY 0pea0y Mporiacuo
HEyCTaBHOM, MPOIIHUPEH je KPyT MyHOMONHUKA M y TIPAKCH, C THM IIITO
OopraHu3alirje 3a 3alTUTY JbYJICKAX TIpaBa U CHHAUKATH MOTY JIa CE IT0jaBe
U y yJIO3W yMellaya y CyJICKOM MOCTYNKY. Y CKIaay ¢ oapendama 3akoHa
0 MAPHUYHOM IOCTYIIKY, JINIE KOjeé MMa MPaBHU MHTEPEC J1a Y CYACKOM
MOCTYTIKY KOjU T€4e yCIle jellHa Ofl CTpaHaKa uMa, HauMe, IPaBo Jia ce TOj
cTpaniu npuapysxu.* Iapantuja Tor mpaBa omoryhaBa opranusanujama
3a 3aIITUTY JBY/ACKUX MpaBa U CHHIWKATHMA Jla CE aHTaXY]y Y CYJICKHM
HOCTYIIIMMA Kao TOIpIIKA )KpTBaMa JUCKPUMHUHAIIM]jE Ha pary.**

40 H. [erpymmumh, M. liBetkoBuh, “I'panuiie rpaljaHckonpaBHe OATOBOPHOCTH MOCIIOAABIA
3a TUCKPUMHHATOPCKE aKTe 3armocieHuX mnpeMa Tpehum nunmma”, I[Ipaso u npuspeda, op.
7-9/2019, ctp. 608.

41 N. Petrusi¢, Praksa sudova u oblasti antidiskriminacije: Tri studije slucaja, u: Srdan
Dvornik (ur.), “Suzbijanje diskriminacije: Uloga pravosuda”, Fondacija Heinrich Boll, 2018,
cTp. 68.

42 W. Kperuh, 3abpana ouckpumunayuje y mehynapoonom u oomakhem npasy, op. cit., CTp.
259.

43 3axoH 0 MapHUYHOM IOCTYIIKY, €wiaH 215, cras 1.

44 1. Krsti¢, Country report - Non-discrimination, op. cit., cTp. 66.
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3akoHOAABAIl HHjE TIPOITHCA0 POK 32 IMMOTHOIICHE Ty KOE 1 TOKPETAHE
MOCTYTKa Y JUCKPUMHUHAIIMOHUM IMapHUIlaMa. M3y3eTak mpeacTaBibajy
MapHUIE y KOjUMa je UCTAKHYT 3aXTEB 3a HAKHAJTY LITETE, IJIe BasKe POKOBU
3aCTapesoCTH MPOMUCaHU 3aKOHOM O OOJTUTAIIMOHUM OTHOCHMA (TPH TOINHE
0]l ca3Hama 3a MTETY W IITETHUKA, OJJHOCHO TIeT TOJIMHA OJ] KaJa je IITeTa
HacTana). Y CyICKOM MOCTYIKY 3a 3aIITUTY OXl NUCKPUMUHAIIH]E, PEBU3H]a
je yBek momymTeHa® u mocroju MoryhHocT onpehuBama MpUBpEeMEHUX
Mepa. Hamaspe, IeI0TBOPHOCTH 3aIITUTE KPTaBa Of JUCKPUMHHAIIH]C
JONIPUHOCE M MPABUIIA O XUTHOCTH CYJICKOT MOCTYIKA, C THM IIITO Ha4Yelo
XUTHOCTH, HAXKAIIOCT, HUj€ KOHKPETU30BAHO KPO3 YTBPhUBaAE MPOIIECHIX
POKOBa U CIIMYHUX KBAHTUTATHBHUX KOOPJIUHATA (HIIP. POK Y KOM MOpa OUTH
OJIPXKAHO MPBO POUUIITE, POK ¥ KOM ITPBOCTEINEHH IOCTYIaK Tpeba a Oye
OKOHYaH, MAKCUMAJIHH OpPOj pOUYHUIIITa TOKOM IIPBOCTEICHE TIIaBHE PacIpaBe
u cin).*® C TuM y Be3m, Tpeba yOUNTH Ja CYACKH MOCTYIIIH 3a 3alITUTY OJf
JTUCKPUMUHAIIH]E€ HEPETKO TPajy HEpa3yMHO JAyTo, UMajyhul y BHAY IPHPOLY
W 3Ha4aj OBe MpaBHE CTBapH. [lyroTpajHOCT CyACKMX MOCTYyIaKa je, NHade,
mpoOJIeM KOju TIpaTu CPIICKO mpaBocyhe, 300r dera je Hamma gpskaBa CBE 10
cKopa Omia “rmmamMmnuoH” 1Mo 0pojy MpeacTaBKu MOJHETHX EBpoIicKoM cymy 3a
JbyZICKa IpaBa 300T MOBpeIe ITpaBa Ha cyheme y pa3yMHOM POKY, TOCEOHO Kaja
je ped o 3amTHuTH mpaBa u3 pagHor ogHoca.”’” Konauno, Tpeba younTH U TO 1a
CyIHje HEpeTKO UMajy IpodiieMa ¢ TPIMEHOM IPaBUiIa 0 TEPETY TOKA3UBAHA,
0 yemy he xkacHHje OMTH peyH, Kao U ¢ UACHTU(UKAINJOM yTIIOpEeaHE TPyTIe
U C TIPUMEHOM TeCTa CPa3MEPHOCTH, JIOK Cy 3rpaJie HEKUX CYJI0Ba, OJTHOCHO
CymHHIE Y HeKuM cynoumMa y CpOuju U Jajbe HEMpHUCTYTadHe ocodama ¢
WHBAIUIATETOM.*®

I'pahanckomnpaBHa 3amTuTa ce OcTBapyje mogHomemeM ciueaehmnx
BpCTa TYXKOU: TYK0€ 3a MPONMyIITame; TyX0e 3a yTBpheme TUCKPIMIHALIN]E,
Tyx0€ 3a yKJamame CTamka JUCKPIMUHAIM]E, U TYKOe 3a HaKHaay IITeTe
MPOY3POKOBaHE JUCKPUMHUHAIMJOM. 1yoicba 3a nponywmaree ce, Tako,
MOe TIOJIHETH KaJia TIOCTOjH OMACHOCT O] M3BPIICHa JTUCKPUMHUHATOPCKE
pajme, alld M OMAacCHOCT Jia he NHCKPUMHHATOP HACTABUTH Jla BPIIU

45 To, npeuusHuje, 3HA4YM Ja CC y AUCKPUMHHALMOHUM MapHHUIMMa MOKE OJJTy4HBaTH Ha
Tpu HUBOa. HakoH mro y tpehem creneny Oyne mcuprubeHa W peBu3Hja npen BpxoBHUM
KacallMoOHUM CYIIOM, [TOCTOjH MOTYRHOCT MOJIHOLICHa yCTaBHE Kajibe YCTaBHOM CyIy.

46 A. Tacuh, I. O6panosuh, op. cit., ctp. 125.

47 Taj npobieM HacTOju Ja yOuaku 3aKOH O 3aIUTUTH IIpaBa Ha Cyleme y pa3yMHOM POKY
(Cnyarcoenu enacnux PC, 6poj 40/15), koju mponucyje mpaBHe JICKOBE 3a 3allITUTY OBOT Mpasa,
Kao M MHCTPYMEHTE 3a yOp3aBare I0CTyNaKa, ajld KHXOBa MPHMCHA jOII YBCK HHjE Jaja
JKEJbCHE PEe3ylITare.

48 1. Krsti¢, Country report - Non-discrimination, op. cit., ctp. 63-64.
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WJIM TIOHOBUTH NUCKPUMHUHATOPCKY pammy. C apyre cTpane, myocoda 3a
ymephere ouckpumunayuje ce MoXKe TIOMHETH OHJA Kaja je 3a 3aIlTUTY
O]l TUCKPUMHHAIIU]E JOBOJLHO Jia CYJ| YTBPJAH Ja je TYyXCHH MOCTYIao
JMCKPUMHUHATOPCKH ITpeMa KaHIUIaTy 3a 3aociiermhe uin 3anocieHoM.* To,
Mpenu3Huje, 3Hauu Ja ce Tyk0a 3a yTBplerme MogHOCH CaMOCTAIIHO OH/1a Ka1a
HUCY UCITYE:CHH YCIIOBH 32 TIOJHOIICHE IPYTUX BPcTa TyK0u. OBO moceOHO
BpEIlM 3a MCIYHEHOCT YCIIOBA 3a MOJIHOIICHE TyX0e 3a HAKHAIY IITETE,
jep CAM aKT MMCKpPUMUHAIM]e HE TIPEACTAaBIba IMITETY, Oall Kao IITO MTeTa
HE MOpa HYXHO IPEJICTaBJbaTH MOCIEANILY CBAKOT aKTa JTUCKPUMHUHAIH]E.
Tyx0a 3a yTBpheme ce, y TOM CMHUCITY, MOXKE TTOJJHETH HE3aBHCHO O] TOTa
JIW je UCTaKHYT M 3aXTEB 3a HaKHAJy IITEeTe WK ApyrHu 3axTeB. Kaxa je,
MaK, ped 0 myaxcou 3a HaKkHady uimeme nNpoy3pPOKOSaHe OUCKPUMUHAYUJOM,
Tpeba UMaTH y BHJIY Jia CE MPOTHBIIPABHO MMOHAIIAKHE MOXKE CACTOjaTH Y
KpIIewy 3a0paHe AUCKPUMHHAIIN]e, HE3aBUCHO O]l TOTa IIITO THME HUje
npoy3pokoBana mreTa.”’ YKOIUKO je, MehyTHM, TUCKPUMHUHATOPCKUM
MOHAIIAKEM TYXKHOIY IPOYy3POKOBaHA MITETA, TYKOSHH 3aXTEB NMa 32 II1UJb
oTKJIamame nrete. OBy TyK0y MOTY MOJHETH HCKJBY YMBO JIUIIA KOja CMATPajy
Jla ¢y JTUCKPUMUHHUCAHA, 33 PA3JIUKY Off IPYTHX BPCTa TYKOU, Yy TOTICHY
KOjHX je KpyT aKTHBHO JISTUTUMHCAHUX cy0jekara nmpomrupeH [loBepennkom
3a 3allITUTY PaBHOIPABHOCTH, OpraHu3alydjaMma 3a 3allTUTy IpaBa U T3B.
tectepuma. (OnmTy 1 moceOHN) aHTUINCKPUMUHAIIMOHH 3aKOHH, TIPUTOM,
He ca/ipke moceOHa mpaBrjia Be3aHa 3a 10jaM U BPCTE MITETE MPOYy3POKOBaHE
JTUCKPUMHUHATOPCKUM TIOCTYIIamkheM, Beh ce Ha Ta MuTamba MPUMEEbY]y OIIITe
onpende 3akoHa O OOIUTANIMOHUM OTHOCHUMA.

Panank MoXe IOTHETH U 3axmes 3a oojassusarse npecyoe. OH HHjE
camocTaiaH, Beh ce Moxe nctahu camo y3 HEKH Of APYTHX, PaHU]je HABEICHUX
3axXTeBa, M TO CaMo TI0]1 YCIIOBOM JIa je TUCKPUMHUHATOPCKA paJiiha N3BpIIeHa
y jaBHocTH.”! To he, mpumepa paau, OUTH CITy4aj, aKO je TUCKPUMHUHATOPCKH
OTJIAaC/KOHKYpC 3a CcJI000MaH Tocao 00jaBJbeH Y CpPEICTBHMA jaBHOT
nHpOpMHUCaa, KaJla 00jaBJbUBAKE MIPECYAC Y UCTOM MEAUjy oMoryhasa
Jla TIpaBHA peakIyja Ha JUCKPUMHUHAIIA]Y YCICIH TIpe 6apeM mpHOIHKHO
VMCTHM KPYTOM JIMIIa KOja Cy Ouiia CBEIOIH JUCKPUMHHATOPCKE Paarbe.
Ocum Tora, 00jaBJbHBambE MPECy/ie TOPHHOCH M CEHTU3UBHUCAKY JABHOCTH
3a MUTamka JUCKPUMHUHAIM]jE, Y CMUCIY pa3yMeBama HEJIONyIITCHOCTH

49 B. B. Bomunenuh, op. cit., ctp. 227.
50 B. Bopauujamesuh, [locmynax y napuuyama 3a 3awmumy 00 OUCKPUMUHAYU]e, Y:
Bnagumup Bopanujamesuh (yp.), “TIpaBHu cuctem M 3amrnTa ox auckpuMuHarmje. [Ipsa
cBecka”, IlpaBHu Qakynrer Yuupepsurera y [IpHIITHHH ca NPUBPEMEHHUM CEAUIITEM Y
Kocorckoj Murposuiu, 2015, ctp. 185.
51 B. B. Boaunenuh, op. cit., ctp. 239.
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onpeheHnx paamby U IPABUITHOT Pa3THKOBakha JUCKPUMHUHAIIN]E O] IPYTHX
cuyHuX mojaBa. Cama moBpesia mpasa Ha 3alITUTY Ol JUCKPUMHUHAIIH]E je,
MPUTOM, JIOBOJHHA JIa CyJl HAJIOKH 00jaBJbUBamE IIpecy/ie, HE3aBUCHO JI0
TOra JIa JIM je KOHKPETHA JIUCKPUMHHATOPCKA pajiiha n3a3Baia 00l U cTpax
KOJI paJTHUKA UJIU HE.

Konauno, Tpeba ncrahu na 3akoH 0 OOMUTallMOHUM OJTHOCHMA
omoryhaBa monmHOIICHkE actio popularis: “cBak0 MOXe 3axXTEBaTH O]l
Jpyrora jJa yKJIOHU M3BOP OINACHOCTH OJI KOra MpeTH 3HaTHHUja IITeTa
BeMy WIH HeoapehenoMm Opojy nuia, Kao u Ja ce y3ApKu Of JCITaTHOCTH
0] KOje TIPOU3JIa3u y3HEMUPaBahE MIIM OIACHOCT IITETE, aKO CE HaCTaHAK
y3HEMHpaBamba WM MITETE HE MOKE CIIPEYUTH OATOBapajyhum mepama”.>?
OBaj 3axTeB, y JABHOM WHTEPECY, MOT'Y TTOJJHETH U CUHANKATH 1 HEBIaAMHE
opraHm3aliyje, ¥ 3a To HHje MOTPeOHO Ja MocToju oapehena xxpTra, kojy ou
Tpebario 1a mpeacTaBsbajy, OAHOCHO MopkaBajy.” CymnportHo, [ToBepeHuk 3a
3aIITUTY PABHONPABHOCTH HEMa OBJIalIierhe 3a MOTHOIICHC OBE TYKOe, ain
MOXe JIa JIONPHHECE 3allITUTH JaBHOT MHTEpeca MOKPETAhEM CTPATEIIKIX
napHUIa.

2.1.2.2. CTpaTenike mapHHIIC

[oBepeHunK 3a 3aITUTY pAaBHOITPABHOCTHU JIOHOCH OAITTYKY O CITyYajeBUMa
MOBOIOM KojuX fie HOKpeHyTH cTpaTeliky napauiy. To pexoBHO moppa3yMena
cllyuajeBe IIpe pacripocTpameHe IUCKPUMHUHAL]E, Y TIOTJIeNy KOjuX MOCTOje
n00pu M3riiean 3a ycBajame 3axTeBa [loBepennka. CTparemike napHUIE ce,
HaMMe, MHUIMPA]y 1 BOJIE Y OMIITEM HHTEPECY, Tj. PaAH IOCTU3abha JOCIeTHE
U JIeJIOTBOpHE MIPUMEHE Hauyesd jeMHAKOCTH W 3a0paHe JUCKpPHUMHUHAIIH]E,
aJu ¥ pau oxpaOpuBama XKpTaBa AUCKPUMHUHALIMjE Aa HHULHUPA]y CYACKE
noctynke. [IpuToMm je 3a mokpeTame MOCTyIKa MOBOJIOM IIpeaMeTa KOjH ce
THUYE CaMo jeHE KPTBE AUCKPUMHHALIM]jE HEOMXOHA CarjacHOCT TOT JUIA.
C nmpyre ctpane, oJuIyKoM BpXoBHOT KacallioHOT cyza MOTBphEeHo je aa y
CllyyajeBUMa JTUCKpUMHUHALMje Koja morala rpymy nuua, neny win Pome,
IMoBepenuk He Tpeba aa nprbdaBH HUXOBY MUCMEHY CariJacHOCT.>

Ox cBor ocHUBam:a, [loBepeHNK je MOKpeHyo 18 cTparemkux napauna.™
V jenHoj on BUX, Ty’KeHa je KoMeplujaiHa 6aHKa, Koja je 3a1ocIeHoj, IPBOT

52 3akon o obmuranuonuM ogHocuma (Cnyocoenu nucm COPJ, 6p. 29/78, 39/85, 45/89
u 57/89, Cnyocoenu aucm CPJ, 6poj 31/93, Cuyorcoenu aucm CLT, 6poj 1/03 u Cnysucoenu
enacuux PC, 6poj 18/20), unan 156, cras 1.

53 I Krsti¢, Country report - Non-discrimination, op. cit., ctp. 66.

54 Ibid., ctp. 67.

55 Ibid., ctp. 59.
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paJHOT JlaHa TI0 MOBPATKY C MOPOJUIBCKOT OJICYCTBa, YITYTHJIA IOHYY 32
IpeMeIITaj Ha ciaduje riaheHu mocao, Hako 3a TO HUCY II0CTOjaIid 00jeKTUBHU
pa3iio3’ KOju ce THUy Iporieca Uin OpraHu3amnuje pajga (o0aBibame mocia
MOPOANIbE OMJIO je TTIOBEPEHO HEHOj KOJISTHHHITH — MajIlH Opaciie AeTe).
IloBepeHUK je, y OBOM CITy4ajy, YTBPAUO MOCPEIHY TUCKPUMHUHALIN]Y HA
OCHOBY T10J1a, OJJTHOCHO OpavHOT M TMOPOJUYHOT CTaTyca, Y3EBIIH y 003Up,
m3Mel)y ocTaor,  YMICHUITY Ja je y TMOCJIenme TpU roauHe, jormn 14
3aIIOCJICHUX Y OBOj OaHITH, TI0 MOBPATKy C IMOPOIUJHCKOT OJICYCTBa, OMIIO
MPEMEIITEHO Ha HUXKU 1ocao (24,14 mocTo o yKymHOT Opoja 3armocieHux
y 6aHImM), TOK je 18 3amociieHnx mpe Kopumihema MOPOIUIECKOT OACYCTBA
paanio Ha TMOCIOBUMA C JTHA XHjepapxuje, 300T 4era U HUCY MOTJIe OUTH
npeMeNITeHe Ha HIKHU 1ocao.’® Mimajyhu y BUay oBe OKOJTHOCTH, Ko H TO Jia
MUTabEe IUCKPUMHHAIIM]E 3aII0CICHUX KOje Ce OUTyde Ha MAaTEPUHCTBO NMa
[IMPH APYINTBEHH 3Hauaj, [IoBepEHHK je TIOKPEHYO CTPATEIKy HapHHILy.>
IMpBu ocHoBHE ¢y y beorpany je onduo 3axtes [loBepenuka,*® nBe rogune
KacHMje Armenanuonu cyn y beorpany je ombuo sxan0y IToBepennka®,
HAIIABIIH Ja je 0 IIPEeMeIITaja 3arociieHe JIOMI0 U3 00jeKTHBHHUX pa3jiora
(moTpeba mporieca pana), 10K je BpxoBHU KacaMoHu CyI, Y TIOCTYTIKY IO
PEBU3HjH, TIOTBPIUO OBY OIYKY AmenaiuoHor cya.*

2.1.3. Cyocka saumuma 00 OUCKPUMUHAYUJE HA OCHOBY
NOCEOHUX AaHMUOUCKPUMUHAYUOHUX 3AKOHA

2.1.3.1. Cyacka 3amTura o JUCKPUMHUHALIM]E HA OCHOBY MHBAJIMANTETA

[IpBu moceban TUCKPUMUHANIMOHU TTOCTyTak y Penmyonumu Cpouju
yBeJIeH je 3aKOHOM O CIIpedyaBamy THCKPUMUHAITH]E 0c00a ca MHBATUIUTETOM,
q@je ce onpemde MOTy NMPUMCHUTH W Ha CIIydajeBe TUCKPUMUHAIIH]C
3aMmocICHUX M KaHJIN/IaTA 3a 3a10ciekhe Ha OCHOBY MHBaHUTeTa. OBUM 3a-
KOHOM je, HanmMe, 3a0parmbeHO BPIICHE TUCKPIMUHAIIH]C 300T MHBATHINTETA
peMa 0CoOH ¢ MHBAJIMIUTETOM, K20 M ITpeMa FbeHOM ITPaTHOILY, OUJIO Ja je ped
0 JINITY KOj€ )KMBH y 3ajeTHUIKOM JOMahHHCTBY ¢ 0COOOM ¢ HHBAIMIUTETOM
7 TPAjHO jOj TOOPOUMHO IMTOMaXKe Y 3aI0BOJbaBALY CBAKOTHEBHUX JKHBOTHUX

56 Has. npema: H. ITerpymuh, U. Kpctuh, T. Mapunkosuh, op. cit., ctp. 60-61.

57 Tyx6a [ToBepeHnKa 3a 3alITUTY PABHONPABHOCTH 1ei. Op. 1272, ox 12. centembpa 2012.
TONIMHE.

58 Omnnyka [IpBor ocHoBHOT cyna y beorpany 73 I1.6p 18254/12, on 17. centembpa 2013.
TONIMHE.

59 Omnyka Anenanuonor cyna y beorpany 'k — 2764/14, on 10. centem6pa 2014. ronune.
60 Omryka BpxosHor kacanuoHnor cyna Pes 262/2015, ox 26. mapta 2015. roaune.
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notpeba, OuIIo /1a je y MUTamy 3al0CICHH TPATHJIAI 0c00e C MHBATUIUTETOM. !
JIuCKpUMHUHALIM]OM Ha OCHOBY HHBAJTUIUTETA CE, IIPUTOM, HAPOUUTO CMATPajy
HENPUMAabe YISCHUKA OTIaca/KOHKypca y PalHU OJJHOC 300T MHBAJTHUIUTETA
WJIM CBOjCTBA MPATHOLA, W TIOCTaBJbakhe MOCCOHUX 3JIPABCTBEHUX YCIIOBA
3a 3aCHMBAK-E PAJIHOT OJIHOCA, MAKO OHU HHCY HEOITXOJHU 32 00aBJhamke
onpeherux mocnosa.® Ficto Bpean U 3a MPETXOAHY MPOBEPY MCUXOPU3NIKIX
CIIOCOOHOCTH KOj€ HUCY y HETIOCPEIHO] BE3H ca CIOOOTHUM ITOCIOBUMA,
Kao | 3a 0Ji0Mjare Jla ce M3BPIIU TEXHUYKO Ipuiiarohasarme pajHOr MecTa
Koje omoryhyje epukacan paj ocode ¢ MHBAJIUIUTETOM, a HUje CKOITYaHO C
HeCpa3MEpPHUM TEPETOM TIO TocioaaBiie.®

JInne xoje cMaTpa n1a je TMCKPUMHUHHCAHO MOXKE MOJHETH cienehe
3axTeBe: 3aXTeB 3a 3a0paHy JaJber TUCKPUMHHATOPCKOT TIOHAIIAkA; 3aXTEB
3a OTKJamame TMOCIeNNIa JUCKPUMHHATOPCKOT MOHAIIakha; 3aXTeB 3a
yTBphehe TMCKPUMHUHATOPCKOT TIOCTYTIakha; 3aXTEB 32 HaKHa Ty (MaTtepujaiHe
1 HeMaTepHjanHe) mrete.** Y 0B0j BPCTH CIIOPOBA, pEBHU3H]ja je JOMYIITeHA
yBEK, Tj. 0e3 MKaKBHX BPEMEHCKHX OrpaHHuema.’> YV TOKy, Kao H 10
OKOHYamYy MOCTYIIKa, CBE JIOK CYJICKa OJIITyKa He OyJie U3BPIICHA, TYKHUIIAIl
MOJKE J1a 3aXTeBa O] CyJa U3PHUIIAe TPUBPEMEHE MEPe KOjOM ce 3abpamyje
JUCKPUMHUHATOPCKO MOCTYIAE, JIa OU ce OTKJIOHHJIA OMTACHOCT O HACHJba
i Beha HeHaJOKHAAMBA IITETa.*® 3aKOH O CIpevaBamy AUCKPUMHUHAIIN]E
oco0a ca WHBAJWIUTETOM He mpensuba, mehyTum, npebarnnBame TepeTa
JIOKasuBama Ha TYyXKHOLA, HUTHU JOIMylTa Aa CMHAWKATH W HEBJIAIWHC
opranmsalirje IOKpeHy IMOCTyNaK 3a 3allITUTY O JUCKPUMHUHAIIH]E.

2.1.3.2. Cyzcka 3amTuTa ol IUCKpUMHHAIIM]E Ha OCHOBY I10JIa M POJIa

3aK0H 0 pOIHOj PaBHOIIPABHOCTH TapaHTyje, u3Mely ocrtaor, jeqHake
MOTYNHOCTH 32 OCTBapUBam€ IpaBa Ha paJ| 32 JKCHE ¥ MyIIKapIle, ToceOHO
“y morJie/ly TOCTYITHOCTH M3BPIINIAYKUX PAJHAX MECTA U MOJI0XKaja; YCIOBA
3a IPHUCTYTI 3aI0lIJbaBaby, CAMO3AIIONIIbABALY HIIU 3aHUMAY, YKIbyUuyjyhn
KpUTEpHjyMe CEJISKIIHje W yCJIOBE perpyToBama 0e3 o03mpa 0 K0joj ce
TpaHd aKTUBHOCTH paJld M Ha CBUM HUBOMMA ITPOECHOHAITHE XHjepapXHje,
YKJbyUyjyhu HampenoBame y Kapujepu, CBUM OOIUIIIMa TiiaheHor paaHor
aHTa)XOBama; pacriopehuBama 1 HaIPeIOBamka; [...| CTPYYHOT ycaBpIaBama
1 IOMaTHOT 00pa3oBama, YKIJbYIyjyhH MPakTUIHO PaTHO UCKYCTBO; [...]

61 3akoH 0 clpedaBamy TUCKPUMUHAIIN]jE 0c00a C MHBAIUAUTETOM, uiaH 21.
62 Ibid., unan 22, tau. 1-3.

63 Ibid., unan 22, Tauka 4.

64 Ibid., unan 43.

65 Ibid., unan 44.

66 Ibid., unan 45.
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3aIITUTE TIpaBa Ha paj U y Be3n ¢ pagom™.®” Cyjcka 3ammTuTa of MOIHO U
POIHO 3aCHOBaHE AUCKPUMUHAIIH]E Ce, TPUTOM, OCTBApyje Ha OCHOBY 3aKOHA
0 3a0paHy TUCKPUMUHAIIN]E, C TUM IITO je 3aKOHOM O POJTHOj PAaBHOTIPABHOCTH
nponucana obaBe3a MPUKYIJbarka MojaTaka 0 Opojy CYICKHX MOCTyIaka
KOjH Cy BO)eHH y Be3H ¢ JUCKPUMHUHAIIA]OM Ha OCHOBY TI0JIa M poja, 0 Opojy
CYACKHUX IMOCTYyIIaKa KOjI/I CY OKOHYAaHH" Y KOPHUCT 3aIl10CJICHOI, Ka0 U O HAYUHY
MOCTYTIakha MOCIIO/IaBIA UIIH OJI'OBOPHOT JIUIA Y OpraHUMa jaBHE BJIACTH T10
THM CYACKHMM OJTykama.®®

2.1.4. Cyocka sawumuma y paoHom cnopy

2.1.4.1. OnuTy pexuM pagHUX OAHOCA

2.1.4.1.1. 3amrTura 3aI10CIeHUX

VY npaBy PenyGuinke CpOuje nmocToju Bulle pe:kumMa pagHUX OZHOCA.
OHu ce pa3yiMKyjy 3aBUCHO OJ] TOra KO C€ I0jaBJbyje y YJIO3H MOCIOaBIA.
OnuTu pesxuM 00yXBaTa 3arociaeHe Y1ju HoCI0AaBal MMa CBOjCTBO cy0jekTa
MPUBATHOT IpaBa, JOK 3allOCJICHU Yy jaBHOM CEKTOpYy pale y HoceOHUM
peKMMHUMa pagHUX ogHOca. Ha 3anociieHe 1 ocionaBIe y OIIITEM PEXUMY
PaJHMX OHOCA IPUMEmbY]e ce 3aKOH O paay, Koju 3a0pamyje AMCKpUMHUHALIN]Y
y MOTJiely YCJIOBA 3a 3alolljbaBamke M U300pa KaHAUAaTa 3a 00aBJbame
oapeheHor mocia, Kao ¥ 'y Morjeny ycjaoBa paja M CBHX IpaBa U3 pajHOT
oJHOCa, 00pa3oBama, 0cnoco0JbaBamba, ycappllaBama, HalpeaoBamba 1 0T-
Kasa yroopa o pauay.*”

VY cknany ¢ onpendama 3akoHa O pay, CylCcKa 3alITUTA O JUCKPUMU-
Hallije Ha pagy MOXKE Ce OCTBAPUTH Y PaIHOM CIOpY. 3allOCICHU, HAUME,
MOKe J1a IOKPEHE CHOP MpeJ CyIoM y poky ox 60 1aHa ox JaHa 10CTaBJbamba
pelIena peleka KOjuM je HoBpe)eHO BeroBo nNpaBo, OJHOCHO Ca3Hamba 3a
noBpeny npasa. [locTynak Moxe MOKPEHYTH M IPEACTABHUK CHHIMKATA,
YHUjU je 3al0CICHH YJiaH, aKo Ta 3al0CJICHH Ha TO OBJACTH. Y CKJAIy C
oapeabama 3aKoHa O MAPHUYHOM IIOCTYIIKY, Ha OBE CIIOPOBE IIPUMEHY]Y ce
noceOHa mpaBuiia, Koja ce, u3Mel)y ocTajor, orneaajy y XuTHOCTH CYACKOT
HOCTYyIKa U y MoryhHoCTH cyna 1a u ex officio onpenu npuBpeMeHe Mepe,
panu cripeyaBamba HACUIIHOT TOCTYTamka WM OTKJIamaba HeHaIOKHAIUBE
wtete.”’ Takohe, Tpeba MOMEHYTH M MPABUIIO Ja y Mpecyaama KojuMa ce

67 3akoH 0 POJIHO] PABHONPABHOCTH, WiaH 28, cTaB 1.
68 Ibid., unan 65, cras 1, Tauka 12.

69 3axoH o paxy, wi. 18-20.

70 3akoH O MapHUYHOM MOCTYIKY, wi. 438-439.
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HaJla)ke M3BPIICHE HeKe YNHUA0e, CynoBH oapel)yjy pok ol ocam naHa 3a
bIXOBO M3BPIIEHHE.”!

ITomMeHMMO, KOHAYHO ¥ TO Ja je 3aKOHOM 0 3a0paHu JUCKPMHUHAIN]E Kao
nmoce6ad O0MMK TUCKpPUMHUHALH]jE 3a0pameHa guxmumuzayuja. OBaj 3aK0H,
MelhyTum, He TIporrcyje o0aBe3y MocaoaBaia 1a YBeay Mepe 3alITUTE O
BUKTHMM3AIIH]E, JTOK je 3aKOHOM O paay Kao jellaH o1 HeONPaBIaHUX pa3jora
3a 0TKa3 yroBopa o pajy MpornucaHo “odpaharme 3amocieHor CHHINKATY WK

OpraHMMa HaJJIeKHUM 32 3alITUTY paBa M3 paJHor oxHoca’.’?

2.1.4.1.2. Cyncka 3aliTuTa Tpa)kusana 3anociemha

ITocTymak 3acHHBama paJHOT OMHOCA HE MOKE OMTH BaH JoMarlaja
KOHTpoOJIe kKoja he omoryhuTtu HEemocpeaHo yKIamame HEIPaBUIHOCTH U
HE3aKOHUTOCTH Y OBOM IOCTYTIKY. YUECHUITH OTJIaca/KOHKypca, OTY/I, MOpajy
UMaTH Ha pacrojaramy MPaBoCy/lHA M BaHIIPABOCY/IHA IIPaBHA CPEJCTBA
Koja oMoryhaBajy f1a rapaHTHje paJHUX IpaBa HE Oyay caMO TEOPETCKE H
Jla 0 TIPaBHOM CPEACTBY OIIIyUyje CyOjeKT KOjU je JOBOJFHO HE3aBHUCAH O
MTOCJIONABIIA KOJH je HaBOAHO ONTOBOPAH 3a MOBPEMY IpaBa. 3aKOH O pagy
HE MM03Haje, MeljyTHM, IBOCTEIIEHOCT OTyYrBamka 0 H300py KaHauaaTa 3a
3aCHUBALE PaHOT OJHOCA, JOK CyJCKa 3aIlITUTA IMPaBa YUSCHUKA orjaca/
KOHKypca HHje HEMOCPEaHO ypeheHa, y3 u3y3eTak 3allTHTe paTHUKa KOjH
cMaTpajy J1a Cy TMCKpUMHUHHUCAHH, Ka0 ¥ PaTHIKA KOJUMa je KO ITOCIONaBIIa
MPETXOJIHO IMPECTA0 PAJIHU OHOC 300T KOJIEKTUBHOT OTITYIITaka, 300T uera
Yy KHBajy TPBEHCTBO IIPH 3aI0N1JbaBamkby 38 00aBJbahe UCTHX MOCIIOBA. THMe
je yrpoxkeHa YCTaBOM 3ajeMUcHa rapaHTHja jelHAKe 3aKOHCKE 3aIlTHTE, jep
HEKE KaTeTropHje YUCCHUKA OTrjlaca/KOHKypca y jaBHOM CEKTOPY Y)KHUBajy
JIBOCTETICHOCT y WCTO] CHUTYyamuju. Takohe, TMMOMEHYTO pelieEkhe HHUje
NPUXBATJBUBO HU U3 yIJIa rapaHTHja pasa Ha paji v cio0ojie pajia, HUTH U3
yTIJla HayueNa jeqHaKOCTH, jeIHAKEe JOCTYITHOCTH IIOCIIOBA M 3aKOHUTOCTH.

Ho, ako ce BpaTiMO Ha JUCKPUMHUHAIIN]Y TPaXKHIIAIa 3a110CIICHha, Balba
UMaTH Y BHJlY Jia 3aKOH O 3allollJbaBalby U OCUTYpamby 3a Clydaj He3aro-
cieHocTH o0aBe3yje mocaoaaniia 1a 00e30enu jemHaK TpeTMaH JINIa Koja cy
MY Ce jaBWJIa paJ pasroBopa o 3amociemy. C apyre cTpane, 3aKOHOM O
orlalaBamy 3a0pameHo je Jia “oracHa MmopykKa, HEIOCPEHO HITH IOCPEIHO,

71 Ibid., unan 440, cras 1.

72 3axoH o pajy, wian 183, Tauka 6.

73 HcupnHo o oBoM muTamy Bui. y: Jb. KoBaueuh, “3amrurta y4ecHHUKA oriaca WM
KOHKYpCa U TPaBO Ha JEJIOTBOPHO MPABHO CPEACTBO y OIMIITEM PEKUMY PATHUX OTHOCA”,
36opnux paoosa [Ipasnoe ¢paxyrimema y Huwiy, 6poj 89, rox. LIX, 2020, ctp. 263-284.

74 3akoH 0 3amoll/baBalkby W OCUTYpamy 3a cityuaj HezanocieHoctu (Cryowcbenu 2nacHux
PC, 6p. 36/09, 88/10, 38/15, 113/17 u 49/21), unan 35, tauxa 1.
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HOJICTHYE TUCKPHUMHHAIIH]Y 110 OMJIO KOM OCHOBY”,”” IIITO je Ba)KHO U M3 yIiia

oryraca/KOHKypca KOjH Ce pacIucyjy 3a ciodomaue mociose. Hamasbe, 3axkoHoM
0 pamy 3abpameHa je HEeMoCpeIHa U TIocpeaHa TUCKPUMIHAIIHA]jA JINIA KOja
Tpake 3aIoCiICHhe U U3PUUHUTO je MOTBPH)ECHO MPaBUIIO a Y CIIydajeBUMa
MHUCKPUMHUHAITH]E, JIUIIE KOje TPaKU 3aIoCliCHhe ““MOXKe Ja TIOKpEHE Tpe
HAIJISKHUM CYJIOM TOCTYIIAK 32 HAKHAJy IITETE OJ] IIOCIIOABIIA, Y CKIaTy
ca 3aKOHOM”, y3 IIpebariuBame TepeTa J0Ka3uBama J1a Hije OUIIO TTOHATIIAkha
KOje MpecTaBba JUCKPUMHUHAIIH]Y — Ha TY)KCHOT.”®

Iutupany ogpendy 3akoHa o pamy mpaTd, mehyTum, nuirema aa jau
CIIop Koju HacTaje m3Mel)y mocmoaaBia U yUeCHUKa Oriaca/KOHKypca KOjH
cMmarpa Jia je TUCKPUMHHHCAH Tpeba KBaTU(QHUKOBATH Kao JUCKPUMUHAIIH-
OHU CIIOP WJTH Kao0 CIOp TIOBOJIOM 3aCHUBama pajiHor ofHoca. C THM y Be3H,
WHTEPECaHTHO je youuTu aa je oapendama [upexture Caseta 2000/78/E3,
KOja je CHXKHO YTHIIaIa Ha peryiancame oBe MaTepuje y Cpouju, moTBpheHo
MPaBo paJHUKA KOjJU CMaTpa Jia My je Y TOCTYIKY 3aCHUBamba PaJIHOT OJTHOCA
noBpel)eHo MpaBo Ha 3alITHTY OJ] TUCKPUMHUHAIIM]E - 1a TOKPEHE CYACKH n/
WK yTIPaBHH MOCTYTIAK 3a 3aITUTY rpasa.’”’ Ipxase wianuie EY, mpurom,
MOT'Y 3aJIp’KaTH MPOIIECHA MTPaBHJIa KOjUMa ce yBOje MPEKITY3UBHH POKOBU
3a MOKpeTame 0JroBapajyhux mocrymnaka, moj ycJIoBOM Jia Ta MPaBuiia HUCY
HEMOBOJbHHM]A OJ] ITPABUJIIA O POKOBUMA Y KOjHMa C€ MOT'Y TOKPEHYTH CITMYHU
MTOCTYIIIHN 32 3aIITUTY TIpaBa PaTHUKA (Haueno eKeulaleHmHOCmiL), U 1a
Cy pOKOBH YTBpHEHH Tako Ja y Mpakcu He oHeMoryhaBajy wiim mpeTepaHo
HE OTeXaBajy OCTBapHWBame MpaBa MoTBpheHux [lupekTtuBoM (Haueino
oenomeoprocmu).” YTBphuBame pasyMHUX pOKOBa OH, jakie, Tpebao 1a
omMoryhu JIenoTBOpHY MPUMEHY Hauella IpaBHE CUTYPHOCTH, JIOK Cy JIpiKaBe
ynanune EY cnoboxne na ytBpae ayxe mnu kpahe pokose, y3umajyhu y

75 3akoH o ornamasawy (Cnyorcoenu enacnux PC, 6poj 6/16), unan 8.

76 3axoH o pajy, wi. 18 u 23.

77 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework
for equal treatment in employment and occupation (OJ L 303, 2.12.2000, 16-22), 4nau 9,
cras I.

78 To, mpeuusHWje, 3HaYM Ja POK 3a IOAHOIICHE IPABHOI CPEACTBA IPOTHB OIUTYKE
JIOHETE y TOCTYIIKY 3aCHHBamba PaJHOr OJHOCA HE CME OWTH HEIOBOJBHHjH Ol POKA Y KOM
CC MOXKE OCTBAPUTH CJIMYaH BHUJ] 3ALITHTE [PaBd U3 paJHoOr ofqHoca. Takole, moTpeOHO je u
Jla TPEHYTAaK OJ KOT' Taj POK MOYHIbE Ja Teue He Oyne yTBpheH Tako 1a oHemoryhasa win a
HpETEepaHo OTEeKABA OCTBAPUBAKE 3aLITHTE O AUCKpUMHUHaIMje. Haueno ekBUBaICHTHOCTH
He IpeTHocTasiba, MehyTum, 1 00aBe3y Apxkasa wianuia EY na HajrmoBoJpHMja HAllMOHAIHA
HPOIIECHA MMpaBUIia MPOIIKPE Ha TOKPETAhE CBUX IOCTyNAaKa 3a 3aIUTUTYy HpaBa pajHHKA,
Beh je mpHOMKaBambe POKOBA BAXKHO TaMO IJE MOCTOJH CIMYHOCT IMJbEBA M OCHOBHHX
obenexja mocrymaka 3a samrtuty npad. IIpecyna EBporickor cyna mpaBiae y mpeaMery
C-246/09 (Susanne Bulicke v. Deutsche Biiro Service GmbH), on 8. jyna 2010. romuse
(ECLL:EU:C:2010:418), ct. 27-28.
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003up, m3mel)y ocTaor, 1 3Ha4a] KOji OJTyKa O 3aIITUTH ITpaBa ©Ma 3a CTpaHe
y CIOPY, CJIOKEHOCT MOCTYIIKa y KOM Ce OJTydyje O TpaBuMa pajHuKa, 6poj
JuIa Ha Koja oapelera omryka Moke yTHIIATH, U IPYTe jaBHE W/MIIH TIPUBATHE
UHTEpece KOju Mopajy OMTH yBakeHu.””

2.1.4.2. JaBHH CEKTOP

JaBau cextop y CpOuju je Bpiio auBepcudukoBaH u o0yxBaTa JIHIa
YHje ce paJHO MECTO CACTOjH OJf IIOCTIOBA U3 JEJOKpYyTa APKaBHUX OpraHa
(npxaBHe cIyXKOCHHKE), 3aIll0CJICHE y jaBHMM ClyXx0amMa W y jaBHUM
npenysehnMa, Kao 1 3amociieHe Ynju Cy OCIOJaBIH ay TOHOMHE [TOKPajHHe
U jeArHHIIE JIoKaHe camoyipaBe. C THM y Be3H, Tpebda younuTH jaa je 3aKo-
HOM O Ip’KaBHUM CIy)KOSHHIIMMa MOTBPHEHO /1a Cy «IIpHU 3aIolljbaBamy y
JOpKaBHU OpraH, KaHIUAaTUMA [0 JeAHAKUM yCIOBHMA JOCTYITHA CBA paHa
MmecTta”, fa ce “n300p KaHIuAaTa BPIIM Ha OCHOBY IIPOBEpE KOMIIETEHIIHja”,
M Ja ce “BOAM padyyHa O TOME Jia HAI[MOHAJIHM CacTaB, 3aCTYIJbEHOCT
rmoJioBa U Opoj ocoba ca MHBAJIUIUTETOM ojciinka y HajBehoj moryhoj
MepH CTPYKTypy craHoBHHIITBA .* M eHTHYHE ofpende caapkaHe cy U 'y
3aKoHY 0 3aI0CJICHMa y ay TOHOMHUM TIOKpajuHaMa U jellMHULaMa JJOKaTHe
camoytpase,’! 10K je y 3aKoHY 0 3alOCIICHHMa Y jaBHUM CiIyk0ama, mopes
IpaBuiia O JeAHAKO] JOCTYITHOCTH CBUX PaJHUX MECTa CBUM KaHAUJATHMA,
MO/ jeITHAKUM YCJIOBMMA, W MPaBuiia O 3aCHOBAHOCTH M300pa KaHAHAaTa
Ha CTPYYHO] OCIOCOOJbEHOCTH, 3HAY M BEIITHHAMa/KOMIICTCHI[MjaMa,
caip>KaHo U MPaBHJIO Ja CE, paJH MOCTU3amka 3aCTYIJbEHOCTH MTPUIIATHIKA
HAIlMOHAJIIHUX MambHUHA, IPBEHCTBO MPH 3aI0LIJbaBakby Y jABHUM CITyKOaMa
Jaje jeqHako KBaJu()UKOBAaHUM KaH 1 IaTUMa — IPUIATHAIMa HALTHOHATHUX
mamnHa.® Cyzcka 3amTuTa npaBa JAp)KaBHUX CIIy)KOSHHKa, Kao U mpaBa
3aIl0CJICHUX Y 2y TOHOMHUM IIOKpajuHaMa 1 jeJUHHULaMa JIOKaJIHe CaMOyTIpaBe
0CTBapyje ce, IPUTOM, Y YIPAGHOM CHOPY, AOK C€ CY/ICKA 3aIITHTA 3aII0CIEHIX
y jaBHUM cy>k0aMa 1 jaBHUM Ipeay3ehuma ocTBapyje y paHOM CIOpy, Kao
U y TIOTJIEAY 3aM0CIICHUX y OMIITEM PEKUMY PaJHUX OTHOCA.

79 Tlpecyna EBporckor cyna mpasae y npeamery C-246/09, cras 36.

80 3akoH o apxaBHUM ciyxoenunuma (Cnyorcoenu enacnux PC, 6p. 79/05, 81/05, 83/05,
64/07, 67/07, 116/08, 104/09, 99/14, 94/17, 95/18 u 157/20), unan 9.

81 3akoH 0 3armocieHUMa y ayTOHOMHHIM MOKpajHHaMa | je[IMHAIIaMa JIOKAJIHEe CaMOyIpaBe
(Cnyacoenu enacnux PC, 6p. 21/16, 113/17 u 95/18), unan 19.

82 3akoH o 3amociieHnMa y jaBHUM ciyxOama (Crnyorcoenu enacnux PC, 6p. 113/17, 95/18,
86/19, 157/20 u 123/21), unawu 10.
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2.1.5. Jloxasusarve ouckpumunayuje na paoy

3aKOoH 0 pajy oJlaKIIaBa JI0Ka3uBamke TUCKPUMUHAIIN]E TIOTBphHBaHeM
MpaBuJIa Jia je Ha Ty »KEHOM TepeT JOKa31uBama Jia je MOCT0jao 00jeKTHUBaH U
OIpaBJIaH Pa3Jior 3a Pa3InYUTO NOCTYIAkE TPeMa paIHHUKY, aKO je OH Y TOKY
NOCTYTIKa YYHHHUO BEPOBATHHUM JIa j€ N3BpIICHA AUCKpUMUHauja. [IporecHo
MPaBUIIO O MPEpacIoiesid TepeTa A0Ka3uBama caapkaHa Cy U y 3aKoHY O
3a0paHu JUCKpUMHHAIH]jE U 3aKOHY O POJHO] PABHOIIPABHOCTH, JIOK T'a 3aKOH
0 ClipeyaBamwy TUCKPUMHHAIM]E 0c00a ca MHBAJIUIUTETOM HE MO3Haje.

[IpenmeTrHo mpaBmiio omoryhaBa HMILUIEMEHTALM]y EBPOINCKHUX
CTaHAapaa O TepeTy I0Ka3HBama, KOjU Cy MPEBACXOIHO YCMEPEHU Ha
3aIITHTY JUCKPUMHUHHCAHOT PaJHUKa, Kao ciabuje CTpaHe y CYACKOM
MOCTYIIKY. PajiHuK je, Haume, cilabuja cTpaHa y CyJICKOM IMOCTYIIKY, HE CaMO
3aTo 1ITO je ciabuja (EKOHOMCKHM 3aBHCHA W MPaBHO mnojapeleHa) crpaHa
pajiHOT Of1HOCa, Beh 1 3aT0 ITO HEPETKO HeMa MTPUCTYTIa HHPOPMAIHjaMa O
3Hauaja 3a JOKa3HH MOCTyMaK.* Y TOM CMHCITY, KaHIUAAT 32 3aT0CICHE HITH
3aroCJICHH KOjU CMaTpa Jia je HeMOCPEIHO TUCKPUMUHUCAH MOXKE J1a PEI0YH
CyJy Jia ’era M YIopeJHUKa KOjU Ce Halla3W y MCTOj CUTYallUjU Pa3IuKyje
onpeheno (ypoheHO UM CTEUYEHO) CTBAPHO HIIH MPETIOCTAB/HEHO JTUYHO
CBOjCTBO U JIa Ce ITpeMa lheMy U JTUI[UMa Koja ce Halla3e y UCTOj CUTYyallhju
HOCTymaso Ha pa3nuyuTu HauuH.* C apyre cTpaHe, paJHUK KOjU cMaTpa a
je TocpeIHO TUCKPUMUHKICAH MOYXe J1a IPEI0oUH cyny na onpelheHa HopMa,
KPUTEPHUjyM UIIM IIPpaKca Koja ce MPUMEbyje Ha CBE KaHIHIaTe 3a 3aM0CIICHhe
WM Ha CBE 3al0CJICHE, a KOja HHje HEOIXO/IHA 32 YCIICIIHO OPraHu30Bake U
00aBJbame JCIATHOCTH TTOCIOIABIIA - OTS)KaBa WM OHeMoryhasa nunuma ¢
oznpelheHrM JTMIHUM CBOJCTBOM JIa Ce 3aI0ciie, OJHOCHO Jia 0CTBape oapelheHo
HpaBO WJIK MOrogHocT. KaHaumar 3a 3amociiermhe Witk 3arocieHn KOju cMaTpa
Jla je TUCKpUMHUHHUCAH He MOXKe, MehyTuM, a jokaxke u J1a je pasjiuka y
nocTymnamy Mel)y pagHuIIuMa Mpoy3pOKOBaHa, YIIPaBo, HEKUM HErOBUM
JUYHHUM CBOJCTBOM. TO je W pasJior HITO ce TepeT I0Ka3uBamba MPEHOCH Ha
MOCIIO/IABIIA.

VYV npakcu ce mojaBibyjy OpojHH HpPOOJIEMH y BE3U C MPUMEHOM
3aKOHCKOT ITpaBUJjIa 0 pedaluBamy TepeTa J0Ka3uBama. [Ipeu o1 lUX Be3yje
CE 32 YHMILCHUILY Ja HeMaJid Opoj Cy/uja HeOIpaBJaaHo cMaTpa Ja MPaBHUIIo
0 mpebaluBamwy TepeTa JoKa3nBamba “HapyllaBa BHXOBY HEMPUCTPACHOCT,
jep Beh y Toky mocTyrka Tpeda ja 3ay3My CTpaHy’, 300r uera ce y npakcH,

83 A. Tacuh, “Teper noka3uBama y aHTHIUCKPUMHHAIIMOHUAM IapHUIAMA Ha TPUMEPY
omyke BpxoBHor kacanuoHor cyna”, 36opuux padosa Ilpasnoe gpaxyimema y Huuty, 6poj
78,2018, cTp. 329.

84 Ibid., 330.
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IpeIMETHO TPABUIIO HE TPUMEbYje Ha oxroBapajyhu nauun.* To, HapouwuTo,
nojipa3yMeBa caMo “‘AeKOPaTHBHO TIOMUHAHE TPABHUIIA O TEPETY JOKa3UBAha
y CYICKHUM OJUTyKama, H30CTaHaK apryMEHTaIHje Aa j¢ TUCKpUMHUHAIIH]a
YUYHUEbCHA BEPOBATHOM, I1a, YaK, U OA0Ujame TYKOEHUX 3axTeBa 300T Tora
IITO TYXKHUJIAIl HHj€ JOKA3a0 MMOCTOjambe JUCKpUMHUHAIHje.

Hanasee, He Tpeba ryObutu U3 BHAA HU TO JIa CPIICKHU CYOBU HUCY
TIOCTABWJIH, a JOII Mamke M30pYCHIJIM CTaHIapie Of 3Hadaja 3a MOy3JaH
ONTOBOp Ha THTAamE KOje MHIHWIIA]C pagHUK Tpebda /a HaBede WiId na
NOJTHECE J1a OM YYMHHO BEPOBATHUM Jia j€ TIOCIIoaBal] peKpIino 3adpany
nuckpuMmuHanuje. Huje, Haume, naT “mpern3an OAroBOp Ha MUTama: Ko, MITa
1 C KaKBUM CTEIEHOM M3BeCHOCTH JqoKka3yje”.’” Unnu ce ma Ou pererse 3a
OBY HEJIOyYMHITY TpeOaio TpauTH OKO MHIUIIHja U3 KOjUX IMPOU3JIa3H Ja je
pAas3JIor 3a CIOPHO MOCTYTIAKkE HIIN MPOIYIITAKE TOCI0/IaBIIa HAjBEPOBATHH]C
BE3aH 3a HEKO JJUYHO CBOjCTBO PajHUKA, jep Ce, Ha MPBU IOTJIE]], HE MOXKE
carjie/laTi HeKU pariioHaliaH pasJior 3a Mpeay3uMame ofpeleHe pajme win
3a JioHoIIerkhe ofpehenor akra.® Bepyjemo m1a 6u pasperniemne 0BUX HEIOYMHUIIA
3HATHO OJIAKIIAJIO TIOTHOIICHE TYKOW MPOTHUB MOCIIO/IaBIA U, TIOCIEINIHO,
0XpabpuJiIo pagHUKE /1a 3aXTEBA]y CYICKY 3aIITUTY Of TUCKPUMUHAIIH]C.

KonauHo, Tpeba umaTu y BUIy Jia, 32 Pa3iuKy OJ CTPaHUX IpaBa,
y CPIICKOM IpaBy, IPUMEHA CIMAMUCIMUYKOS MEeMO00a 0OKA3UBarba HUje
yTBpheHa MepoaaBHUM IPOIHMCHMA, IITO je Pa3Ior Jia ce HE KOPUCTH Y
npakcu.’ C apyre cTpane, 3akoH 0 3a0paHM AMCKPUMHUHAIIH]jE TIpEaBHha
MoryhHOCT cumyayuonoe mecmupara, Kao CBECHOT H3Jarama ojipel)eHor nuia
JUCKPUMUHATOPCKOM MIOCTYTIAKY, & C HAMEPOM JIa Ce Y KOHKPETHOM CITy4ajy
HEITOCPETHO MPOBEPH TOMITOBAHE MPABUIA O 3a0paHu THCKPUMUHAIIH]C.
Pagnuxk je, y Tom ciydajy, ny>kaH maa obaBecTu [loBepeHnKa 3a 3aIITUTY
PaBHOIPABHOCTH O HAMEPABAHO] PaJIibH, KA0 U JIa Ta U3BECTH O MPEIy3EeTOM
TECTHpay, C TUM IITO JYKHOCT OOaBellTaBama He MOCTOjU aKo TO He
JI03BOJhABAjy KOHKPETHE OKJIOHOCTH.

85 W. Kpctuh, 3abpana ouckpumunayuje y mehynapoonom u domakem npagy, op. cit., ctp. 259.
86 Pasnonpasnocm y npakcu. Ipumena anmuouckpumunayuonux 3axona y Cpouju, Equal
Rights Trust, 2019, 100-101.

87 A. Tacuh, “Teper noka3uBama y aHTHIUCKPUMHHAIIMOHMAM IapHUIAMA Ha TPUMEPY
o/utyke BpxoBHor kacauuoHor cyna”, op. cit., ctp. 325.

88 S. Meznar, “Odskodina v primeru kriitve prepovedi diskriminacije in mobinga”, Delavci
in delodajalci, 6poj 2-3/2010, ctp. 451-452.

89 M. Pemanosuh, op. cit., cTp. 29.
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2.1.6. Haknaoa wmeme npoy3poxosamne OUCKPUMUHAYUJOM HA paAdY

2.1.6.1. ®yHKIM]je U BUCHA HAKHAJIC IITETE

3akoH 0 pany He ypehyje OATOBOPHOCT IOCIIOAABLA 3a IITETY
MIPOY3POKOBaHY MOBPEIOM 3a0pane nuckpuMunaumje. [loceOna nmpasuia
0 HAaKHAJM IITETE NMPOY3POKOBAHE JTUCKPUMHMHAIIMjOM Ha paay H30cTaja
Cy M M3 aHTHUAMCKPUMHHALIOHOI 3aKOHOJIABCTBA, 300r yera ce Ha OBa
nuTamba NPUMEIbYjy OMNILITA MpaBuiIa 3aKOHA O OOJUTallMOHUM OZHOCHMA.
VY Peny6nuuu CpOuju, mpuTOM, HE MOCTOJU MaKCHMallaH U3HOC HAaKHAJe
HITeTe KOja MOXKe OMTH JocyheHa )KpTBU TUCKpUMUHALK]e, Beh je cyaujama
IPENyITeHO Aa JUCKPELUOHO oapelyjy BucuHy HakHane. Cyauje peJoBHO
nocyhyjy Bpio ckpoMHe HaKHajAe, HoceOHO y nopehemy ¢ BUCHHOM HaKHaae
HITETe HOPY3POKOBAHE Y APYTHM 00aacTHMa. To HAPOUUTO BPEIH 32 HAKHATLY
HeMaTepujaJiHe 1ITeTe, 300r Yera ce y TEOpHjH PEAOBHO YKaszyje 1a cy
HaKHaJe WITEeTE Y HAllloj Jp>KaBU OWUJIC M OCTalle IPEeTepaHo HUCKE, U Ja
cyauje, nocyhuBameM HUCKMX HaKHaJa “‘TIoKa3yjy Aa He pasyMejy LITeTHE
HOCTICANIE TUCKPUMUHATOPCKOT MocTynama’”.”

3aKoH 0 OOJIHMrallMOHUM OJHOCHMA j€, IPUTOM, IPUIMYHO PUTHAAH
y norneny ypehuBama ¢yukyuje Haknaoe nemamepujaine wmeme. thena
npuMapHa QyHKIHUja Be3yje ce, HauMe, 3a obe30ehuBame catucdakuuje,
JIOK ce (PyHKIMje Koje ce THUy MpeBeHlrje u oJBpahama nocioaasaia oj
JUCKPUMHMHATOPCKOT MOHAIIAkha HE TIOMUIbY Y 3aKOHCKOM TEKCTY, HUTHU
cy aupmucane y cyackoj npakcu. OBo peueme TpeOa carnenaru, uzmely
OCTAaJIOT, U y CBETIy Ipoleca yckiahuBama CpICKOr mpasa ¢ npaBoM EV,
noceOHO y TOTJIe/ly eBPOIICKOI CTaHAap/a Jia BUCHHA HaKHa e mTeTe Tpeda
Jla ce yTBphyje He caMo y CBETITy ONIITHX IPaBUIIa 00JUTallMOHOT Ipasa, Beh
Uy CBETIIy 3aXTeBa Jla HaKHaaa mTeTe Tpeda na Oyne cmeapHa, deromeopna
u o0epahajyha’" C TuM y Be3u, BaJba KIMaTH y BUJLY [1a IPOLeC yCKIahuBama
CPIICKOT 3aKOHOJIAaBCTBA M Ipakce ¢ npaBoM EVY jom yBek HHje YKIBYUHO
MpEeUCIIUTUBake PYHKIMja HAKHAJEC HEMaTepHjallHEe IITETe, MMOCEOHO Y
cBeTIIy (HE)olpaBIaHOCTH NOCyhuBama BUIIMX HAKHAA IITETE, IIPe CBera
y Clly4ajeBuMa y KOjuMa je MOCII0aBall HAMEPHO KPILHUO MpaBa paJHNKA Ha
JIOCTOJAHCTBO, PABHOIIPABHOCT U 3aLITUTY O JUCKPUMHHAIIH]E.”

VY Penyonuumu CpObuju, npeBeHTHBHA (QYyHIKHja HaKHAJIE LITETE
HUje, HaUMe, U3PUYHUTO MPOIHUCAHA ONIITHUM MPaBUIMMa OOIUTaIIHOHOT

90 A. Tacuh, “HakHaja HemMaTepujaiHe ITETe Y aHTHMCKPUMUHALIMOHNM NapHULaMa”, op.
cit., ctp. 298; 1. Krsti¢, Country report - Non-discrimination, op. cit., ctp. 63. u 70.

91 Bun.: M. A. Ballester Pastor, Reparation and penalties in discrimination cases, Academy
of European Law, 2016, ctp. 1-17.

92 S. Meznar, op. cit., cTp. 457-458.
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npaBa, HUTU paJHUM W aAHTUAUCKPUMHHAIIMOHHMM 3aKOHOAaBCTBOM.
VYipkoc TOMe, MOKe ce CMaTpaTH Jia je CPIICKO IIPpaBo, y Havyelny, yckialheHo
¢ mpaBoM EVY, jep 3axTeB 3a 00e30ehuBameM IeTOTBOPHHUX, CPA3MEPHUX H
onBpahajyhux HaKHaA IMITETE TTOAPA3YMEBA HOMNYHY HAKHAOY Mamepujaine
u Hemamepujanne wmeme. C THUM y Be3d, Tpeba MMaTtH y BHUAY Jia
JISJIOTBOpHA MPUMEHa MEPOJAaBHUX MPABHHUX MPOIHCA Yy MPAKCH, 3ajeTHO
C MCIIATOM TIOTIYHE HAaKHAJE MITeTe, cama o cebu, ogBpaha mociionaBie
O] TMCKPUMHUHATOPCKOT TIOCTYyTakha U MOJCTHYE UX Ha CTBapame yCIoBA
3a I0CJeAHY MPUMEHY Hauena paBHonpaBHOCTH. C JIpyre cTpaHe, HAaKHAIe
mITeTe Koje ou 6mire Behe oj Mpoy3poKOBaHE MaTEpHjaTHE U HEMATEPHjaTHE
mTeTe Moryie Ou OWTH ompaBIaHE Kpajibe M3y3€THO, Y CIydajeBUMa y
KojuMa OM ce TMoKa3aJio /1a MOTIyHa HaKHaaa mTetre Hema onspahajyhe
nejctBo.”® Takohe, He cMe ce TYOUTH M3 BH/IA HY TO Jia aliCTPaKTHA MPETHa
HaKHAJIOM IIITETe HE MOXKE MMaTH OroBapajyhe mpeBEHTHUBHO J€jCTBO, aKO
HHje MOTKpEIJbeHa I0CYl)eHMM HaKHajaMa y KOHKPETHHUM cilydajeBuma.”
Peu je, mpennsHuje, 0 yBepemwy Aa MpaBuyYHa U MPUMEpPeHa HaKHa/Ia TeTe
Tpeba na Oyzae MOBOJBHO BHCOKA jJa O, y myxy aupektusa EY, Morma ga ce
cMaTpa JeI0TBOpPHOM, cpa3MepHoM u oaBpahajyhom. Bepyje ce, Hanme, na
HaKHaJa mreTe aenyje onpahajyhe ako mocmonasar meHo mnahame oceha
Kao M37[aTaK Koju O MOrao Jia yrpo3u KOHTHHYHUTET MOCIoBama. 10, naske,
JIOBOJIU JI0 TeHEepallHe MPEBEHIINje, Y CMUCTY YTHIIaja HA CBE TIOCIIOJIABIIe
Jla ce y3pKaBajy oJl JUCKPUMUHAIIM]jE U J1a Y CBOJUM PaJHUM CpelliHama,
CTBapajy ycJoBe 3a JICJIOTBOPHY MPUMEHY Havesa PaBHOIPABHOCTH. Y TOM
CMHCITY OM BUCHHY HaKHaJIe IITeTe Tpebao yTBphuBaTH 3aBUCHO JI0 CTETICHA
KPHUBHIIE TTOCIOABIA U 3aBUCHO OJI BEJIWUHMHE TIOCIOABIa (Tj. o1 Opoja
3aI0CIICHUX KOje OH PEIOBHO 3aronubaa). C Apyre cTpaHe, ICTHYE CE 1a Ha
BUCHHY HaKHaJI¢ IITeTe He OU Tpebasio 1a yTrue BUCHHA 3apaJie 3arl0CIICHOT,
jep je BpeIHOCT IMYHUX ITPpaBa yHUBEP3aTHa U HE MOXKE 3aBUCHUTH OJf BUCHHE
npecTaiuje KOjoM je BpeIHOBAH paJl 3aoCICHOT Ha MECEUHOM HUBOY.”
KonauHno, 3a 3amTuTy o IUCKpUMHHAIIA]C HA pamy 3HAYajHE Cy U
onpende 3akoHa 0 00TUTAITMOHUM OTHOCHMA KOjiMa ce ypehyjy cydcku nenanu,
Oyayhwu ma cpricko mpaBo He J03BOJbaBa MoBehame HaAKHAIE 32 HeMaTeprjaIHy
IITETy WKW KasHeHy HaKHaay ITeTe (eHTI. punitive damages).”® Nako
CC, HAaUMCE, nosehame HaKHaJ€ MITCTC HC YMHU NPUXBATJbUBHUM, YaK HU Y
CBETITy UME-EHHIIE Ja ce y ApkaBaMa wianuama EY nocylyjy nanexo Burie

93 D. Mozina, “Naknada S$tete zbog diskriminacije i zlostavljanja na radnom mestu”,
Harmonius, vol. 6, 6poj 1/2017, ctp. 146.

94 Ibid.,145.

95 S. Meznar, op. cit., cTp. 455.

96 D. Mozina, op. cit., ctp. 143.

106



Jbybunka Kosauesuh, [Ilpasna cpedcmea 3a 3auumumy OUCKpuMurayuje na paoy y
Penyonuyu Cpbuju - cadpoicaj, yumesu u yzajamuu oonoc, cmp. 81-136, XXVI (1/2022)

HakHaje mrTeTe Hero y CpOuju, 3a 3aIITUTY XKpTaBa TUCKPUMHUHAIH]E HA
pajly BaKHO je TO Jia ce CYJCKHM IeHaIMMa MOXKE YTHULIATH Ha TIOCIIOIaBIIe
Jla TOCJICTHO NCITyHhaBajy cBoje ob6aBese. OBO cTora MITO Cy CYACKHU TICHATH
OIIITE CPEACTBO 3aIITUTE MpaBa JIMYHOCTH, MO0 KOM PaJIHUK, KOjU cMaTpa
Jia je TUCKPUMHWHKICAH, MOXE 3aXTEBaTH OJ] CyJia Jia MMOCIO/IaBIlY 3alpeTh
Jla, He3aBUCHO OJ] HAKHAJIE IITeTe, MMa Jia Tatu ojapehenu mpumepenn
HOBUYAHHU U3HOC, aKO HE U3BPIIHU 00aBe3e yTBpl)eHE TPAaBHOCHAKHOM ITPECYI0M
(obaBe3y mpomymTama JUCKPUMIHATOPCKE PaJibe UITH 00aBe3y YKIamhamha
cTama auckpumuHanuje).”’ Ped je, mpenusHuje, 0 MpUBaTHO] Ka3HH, Koja
rMa 3a IUJb “‘cllaMarbe BOJbE TIOCIIOAaBIa’”,” KOju He KeJTH Ja UCITYHHU CBOjY
rIaBHy 00aBe3y, y3 MPUTHCAK JIa Ce y3APXKH O BpIICHa JUCKPUMUHAIIH]C
WJIM J1a YKJIOHH CTamke MUCKPUMUHAIH]E. Y IPYyToM CiIydajy, cyn oapehyje
MOCIIOJIABITY JIOJATHH POK 3a M3BpIICHe 00aBe3e yTBpheHe mpecygaom, Kao
¥ HOBYAHUW M3HOC KOju he mMaTu 1a matu pagHuKy, ako poK 0e3yCITenTHO
npoTekHe. Takohe, CyIcKu eHaI ce Moke u3pehu u y3 mpuBpeMeHy Mepy.

2.1.6.2. Cy0jekTHBHA KOHLIETIIHja HEMaTepHjaTHe IITeTe

3aKOHOM O OOJIMTAIIMOHUM OJHOCHMa IponucaHo je aa he cyn “3a
peTpIbeHe NyLIeBHE OosoBe 300r [...| MOBpeae yriena, 4acTH, ci1odojae
WJIM [TpaBa JMYHOCTH [...], Kao U 3a cTpax, ako Halje 1a OKOJTHOCTH ciyu4aja, a
HApOYMTO jaunHa 00JI0BA M CTPaXa M BbUXOBO TPajarbe TO ONPaBiaBa, JOCYIUTH
NpaBUYHY HOBYAHY HaKHA/Iy, HE3aBHCHO OJl HAKHAJE MaTepHUjaiHE IITETEe
Kao M y HEHOM OJICyCTBY. [IpHIMKOM O/Ty4rBama O 3aXTEBY 3a HAKHAIy
HeMaTrepujajiHe ITeTe, Kao U 0 BACHHH KeHE HaKHae, Cy1 hie BomuTH pauyHa
0 3Ha4ajy noBpeheHor 1o00pa u Kby KOME CITyKU Ta HAKHA/a, alld U O TOME
Jla ce ’OME He MOTr0/lyje TeKIbaMa Koje HUCY CIIOjHBE Ca FeHOM IPUPOIIOM
U IpyITBeHOM cBpXoM™.”’ YKOIIMKO ce, Mel)yTUM, YTBP/IH Jia JIMIy IpUIaia
IpaBO Ha HAaKHAIy IITETE, @ BUCHHA U3HOCA HE MOXKE JIa Ce YTBPIU MU OU
BEHO yTBphHBambe OHII0 CKOITYaHO C Hecpa3MepHHUM Telkohama, ey oapehyje
BHCHHY HOBUYAHOT M3HOCA HaKHAJE ITeTe mo cinoboaHoj orenn.'”® Cymucka
Ipakca, IPUTOM, Ha OCHOBY IOCEOHUX 3aKOHA, IPOIIKPY]je IPaBO Ha HAKHATY
mrete 300r moBpeae mpasa JMYHOCTH. Mel)y TM 3akoHMMa Hanasze ce u
3akoH 0 3a0paH¥ JUCKPUMHUHAIIM]jE, 3aKOH O CIIpeYaBamy AUCKPHUMUHALIH]E
oco0a ca MHBAJIUAUTETOM, 3aKOH O POJIHOj PABHOIIPABHOCTH M 3aKOH O pajy,
KOju MoTBphyjy 3a0paHy IUCKpPUMHHALM]E, Ka0 MOBPeNy MpaBa JTUYHOCTH.

97 B. B. Boaunenuh, op. cit., ctp. 237-238.

98 P. Keua, M. Kuexesuh, I paljancko npoyecro npaso, CiyxGenn rnacuuk, 202118, crp.
664.

99 3akoH 0 obauranuoHuM oxHocuMma, wiad 200.

100 Ibid., unan 232.
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CynoBu, 1akJje, MpoIIupyjy MpaBo Ha HAKHAY ITETEe HA OCHOBY HABEACHIX
3aKOHa, Kao “M3BOpa obNuMraiuje Ha HaKHaay HeMaTepujaliHe mTeTe”, Kao
M Ha OCHOBY ymyhyjyhux 3aKOHCKHX HOPMH, y3 “€laCTHYHH]E TyMadyeme
onpenadba 3akoHa 0 OOTUTAIMOHUM OJJHOCHMA — KPO3 3ay3UMamke MPaBHUX
craBosa”.!"!

Hutupane onpende 3akoHa 0 OOTUTAIIMOHUM OJJHOCHMA CBEIOUE Ja je
Y CPIICKOM 3aKOHOJIAaBCTBY JIOCIICIHO MPUMEHEHA CYOjeKmueHa KoHyenyuja
Hemamepujaine wmeme. Ped je, Ipelu3HMje, O KOHICMIIHjH, TI0 KOjoj ce
rojaM HemaTepujajiHe IITeTe Be3yje caMo 3a AyIIeBHE U TeJecHe OOJIOBE,
OJIHOCHO 3a CTpax JOBOJBHOT Tpajarba U JT0BOJbHOT HHTeH3uTeTa.'” To, nasbe,
3HAUM Ja Cy IPaBHO MIPU3HATH caMo OOJIUIIN HEMaTepHjaTHe MTETE KOjU Cy
onpehenn 3ak0HOM O OOJIUTAIMOHUM ofHOochMa. OmTeheHOM ce, TPUTOM,
MOJKE IOCYIUTH HOBYAaHA HAKHAJa HA IME HEMaTepHjallHe IMTETe “‘caMo KaJ
ce TIoBpea MaHU(ECTOBANa y jeTHOM OJf HABEJACHUX BHIOBA TC IITETE, U
TIOJT YCJIOBOM J1a jadrHa U Tpajame OOJI0Ba M CTpaxa M IPyTe OKOTHOCTH TO
oTpaBaBajy, Aa 6 ce koj omreheHor ycrnocTaBmiIa HapyIIeHa TICHXUYKa
paBHOTE)A !

To, nasee, 3HAYM 7@ ce HEMATEpHjaliHA MITETA HE CACTOJU ¥ CaMoj
MOBPEIM MpaBa Ha 3alITUTY OJf NUCKPUMHUHAIIM]E, Tj. Ja HEMaTepUjaITHy
MITETy He YMHU caMa IMOBpe/ia HEKOT JINYHOT To0pa, Beh O0JI0BU UiK CTpax,
OJTHOCHO TOBpeia MHTUMHE cepe Koja HapyllaBa MCUXUIKY ¥ EMOTHBHY
PaBHOTEXKY pagHKKa.'” YV ToM cMHCITy ce cMaTpa Ja HemaTepHjaiHa ITeTa
MOCTOJH CaMO aKo je, YCJeI MOBpe/e MpaBa Ha jeIHAKOCT, 3aIIOCIICHH HITH
KaHIUIAT 3a 3a1ociemhe TpIeo 00IoBe WM cTpax, oyayhn ma memocpemnna
U MOocpeiHa TMCKPUMHUHAIM]a, Y3HEMUPABAHE U CEKCYalTHO Y3HEMUPABAE
Ha paxy MPOW3BOJE MAaTHYy, cTpec, ocehaj moapeheHocTn y omHOCY Ha
JpyTe 3arociieHe, HeMPHjaTHOCT, TOHMKEE, CTHI, TYTY, HEPACIIOIOKEHE,
TICUXWYKY HAIIPETHYTOCT | ApyTa HeyrogaHa ocehama. To, KoHaYHO, 3HAYH
Jia cy 0601 u cmpax obnuyu Hemamepujanne wmenie, a He CaM0O YHHCHHUIIE,

101 C. Anapejesuh, Jb. Munytunosuh, 3. [Terposuh, [IpoMeHe cTaBoBa cyjicke mpakce o
HaKHaJM HeMaTepHjaliHe [ITETe U HOBE TeHICHUHje, y: Hemamepujarna wmema, Intermex,
2007, ctp. 48. u 51-53.

102 M. Kapanukuh Mupuh, OGjextuBrn3oBambe MopaiHe mrere, 36opnux Mamuye cpncke
3a Opywmeene Hayke, 6poj 3/2015, ctp. 487; Bun.: M. Kapanukuh Mupuh, Mctopuja uzaeje o
MOPAJIHOj IITETH Y MOJICPHOM CpIICKOM Irpahanckom npaBy, y: ‘D. Urwarosuh (yp.), Kasnena
peaxyuja. VI oeo, llpasuu dakyntetr Yauepsutet y beorpany, 2016, ctp. 183-194.

103 3axspyuak CaBeroBama mpejcraBHnka CaBe3HOr cyna, BPXOBHHUX CylIOBa peryoOinnka
U ayTOHOMHHX IIOKpajuHa W BpXoBHOTr BOjHOr cyna o mpoOiieMuMa HeMaTepujajiHe IITeTe,
on 15. u 16. okrobpa 1986. romune “O ocHOBy HemarepujanHe mrere”, HaB. mpema: C.
Awnnpejesuh, Jb. Munytunosuh, 3. Tlerposuh, op. cit., ctp. 22.

104 M. Kapaunkuh Mupuh, O6jekTHBH30Bamke MOpaHe ITeTe, op. cit., cTp. 487.
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KOj€, 3ajeHO C IPYTHM OKOJIHOCTHMA, yTUUY Ha OLIEHY Cya O TOME Ja JI je
MIPaBO 3aII0CIICHOT TOBPel)eHO Y MepH JOBOJHHO] a CTEKHE MTPaBO HAa HOBYAHY
HakHany.'” Haknazma mrete, mputoM, Tpeba ga omoryhin BacnocTaBibame
HapylIeHe TICHXHYKEe PaBHOTEKE, OJHOCHO Ja TIOMOTHE 3aI0CICHOM Jia
JIaKIIIe TIOTHECE MOCTEUIIe TUCKPUMUHATOPCKOT MOHAIIaka. To ce MOCTHXKe
nocyhuBamem HaKHae y M3HOCY KOjU TPy Ka caTuc(hakIinjy 3a IpeTpIrjbeHU
001 nnu cTpax.

MHoru ayTopu KpUTHKY]Yy CyOjeKTUBHY KOHIICTIIIH]Y HeMaTepHjaTHe
mrete, 10K je Ilpennanprom rpahanckor 3akonnka Pemybnuke CpOuje
MIPEIIOKEHO M3BECHO O0jEKTHUBHU30Bahe HEMaTepujarHe mrere. Komucuja
3a u3pany rpahaHckor 3akOHMKa MOHYIHIIA je, HAaWMe, allTepHATHBHU
MIpeJIoT a HeMaTepujaliHa MITeTa, mopen 0ojla U cTpaxa, 00yXBaTH U
HOBpE/y 3arapaHTOBaHUX MpaBa JTu4HOCTH. " OBaj mpeasior Huje, Mehy Tum,
HEMOCPETHO TIOBE3aH C IIPOOIEMOM 3aIITUTE O NUCKPUMHUHALH]E (Ha pajy),
Beh je ycmepeH Ha moTpely Aa ce MpaBo Ha HAKHAIy HEMaTepHjaIHe IITEeTe
MPU3HA U MIPABHUM JIUIINMA, KA0 U PU3NUKUM JINITIMA KOja HUCY Y CTamy
na oceTe 0OJ MM CTpax MOBOIOM TIOBpee Koja uM je Hanera.'”” Mako je
TaKo, 00jeKTHBH3aIlija HeMaTeprjaiHe ITeTe NMa oJipel)eHrX mpeTHOCTH 3a
pagHUKE KOJU CMaTPajy Aa Cy TUCKPUMHUHUCAHU, TOCEOHO aKo ce UMa Y BUIY
YUEGCHUIIA J1a TIOMUAakhe 00I0Ba U CTpaxa Ipe] CyI0M, KOje je Hen30eKHO y
CydJajy IpuMeHe CyOjeKTUBHE KOHIICIIIIN]e, MOKEe JOAATHO MOBPEIUTH Beh
noBpleHo mocTojancTBO pagHuKa.'®® OBo THM Ipe IITO ¥ MaI0OPOjHU paHUIIH
KOju OM OMJIM CIIPEMHH Ja 3aXTEeBajy CYJICKY 3alITHTY O] INCKPUMHUHAIIH]E,
BEPOBATHO JOJATHO MPEUCITUTY]Y CBOJY OIJIYKY O IMOKPETarmy MOCTYITKA
IPOTHB MOCIIOIABIIA, HE caMOo 300T Telkohe Jla yYiHe BEPOBATHUM JIa je HEKO
IXOBO JINYHO CBOJCTBO OWJIO CTBApHU PA3JIOT 3a HEMOBOJHHO MOCTYIAHE,
Beh u 300r xesbe ga m30erHy moApoOHO jaBHO ONMHMCHBAMGE TYIIEBHHUX
00JI0Ba KOjU CYy UM MPOY3POKOBAHU TUCKPUMUHATOPCKUM IMOCTYIIarheM
mociozasia.'” V ToMm cMucIy ce Kao pelere 3a yHanpeheme monoxkaja
KPTBH TMCKPHUMHHAIM]E Ha pajy MpeJjiaxe yCBajamhe 3aKOHCKE HOBEIIE HITH
3ay3UMarbe CTaBa y CyJICKOj IPAKCH - Jla Ce y CIy4ajy TUCKPUMHHAIN]E, Kao
jemHe on Hajo30MJBPHUX MOBpea JBYACKOT JOCTOjaHCTBA, IMOAPa3yMeBa aa
j€ KpTBa JUCKpUMHHAIIM]E TpIIeia TyIIeBHE OOJIOBE, U a UX 300T Tora He
Tpeba moce6HO moKazuBaTH.!”

105 Ibid., ctp. 490-491.

106 [bid., ctp. 494.

107 Ibid., ctp. 501.

108 D. Mozina, ctp. 141.
109 S. Meznar, ctp. 443-444.
110 1bid., ctp. 453.
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2.1.7. Bpahamwe 3anocnenoe na pao y cayuajy
OUCKPUMUHAOPCKO2 OMKA3A Y2080PA O Pady

OcHOBHE ITpaBHE MOCIIEINIIE HE3aKOHUTOT IIPECTaHKa PaIHOT OTHOCA
y Penry6nunn CpOuju cy penHTerpanuja (MM ncIiaTa HaKHaJle) U HaKHaa
mrere. Mel)yy oBuM mocienniama, mpeBacxojICTBO UMa Bpahame Ha paf,
Oynyhu nga 06e30elhyje curypHocCT 3amociema, Tj. omoryhaBa OTIyIITeHOM
paTHUKY J1a TIOHOBO NPHCTYIH 00aBJbamy IMOCia M Ja 3aAPKH CBa IpaBa
CTeYeHa TOKOM pajia 3a rocioaasiia.'! He3akoHUT mpecTanak pagHor OIHOCA
HUje, Mel)yTHM, CAaHKITMOHWCAH PEUHTETPaIMjoM, y cieehuM n3y3eTHUM
ClTydajeBHMa: a) aKO 3aII0CIICHH HE XKEJH Ja Ce BPaTH Ha paJl KO IOCI0aBIa
KOjH T'a je He3aKOHUTO OTITYCTHO; 0 ) aKo je 0TKa3 AaT y TAKBUM OKOJTHOCTHUMA
Jla OW HacTaBak pajia 3a MoCJIoAaBIia OMO HEMOTHONIJEHB; B) ako Bpahame
pajHMKa Ha pajJ HUje U3BOIJBMBO 3a ITOCIOIABIA, OCHM Y3 HEpa3yMHO
BeJIMKE Tenrkohe; r) ako je mpecTaHak pagHOT OJHOCA HE3aKOHHT 3aTO IITO
je mocItoaBalt oBpeIro MpaBria OTKA3HOT MOCTYTIKA.

Ha oBaj HauuH je y 3aK0oH O paJy YBEICHO Pa3INKOBAHKE JIBEjY
CHTyalHuja HE3aKOHUTOT IPECTaHKa PaJHOT OJHOCA: NIPBA O] IHX THYE CE
HOBpEZIe MAaTEepHjaTHONIPAaBHUX Ofipeada, a Ipyra MoBpe/e MPOLEeCHOIPaBHIX
onpenaba o mpecTaHky paaHor oxnoca.''? [IpBa curyanuja, mpenusHuje,
nojpa3syMeBa MpecTaHak pagHOr OJHOca 0e3 MpaBHOI OCHOBA, IITO O,
y CiIydajy HE3aKOHUTOI OTKa3a yroBopa O pany, 3HA4MJIO M OTKa3 0e3
OIIpaBAAHOT PA3JI0ra, YKJbY4dyjyhu M TUCKPUMHHATOPCKH OTKa3. [pyra
CHTyaluja TH4ue ce, MehyTum, moBpene mpaBuiId O 3aCTapesioCTH J1aBamba
0TKa3a, 0 JOCTaBJbAlby yIO30peHh-a 3al0CICHOM, O IpaBy 3aNOCIEHOT Ha
onOpany, 0 00pa3oKemy OTKa3HOT pasJiora U O JOCTaBJbakby pelleha O
orka3zy.'” V cBUM cily4ajeBMMa TOBpEJIE MPABHIJIA O OTKA3HOM MOCTYIIKY,
cyn he onbutn 3axTeB 3a pewmHTerpannjy. TakBo pemieme BoAu 030MIbHO]
PENYKIUjH 3aIITHTE 3aII0CICHUX, jep ce BhIMe “TIPUBUJIETY]y’ MOCIONAaBIH
KOjU KpIIIe 3aKOHCKE ofpeade o oTKa3HOM mocTynky.'* Mako ce moBpene
THUX 3aKOHCKUX ofpenada MOTY YYMHUTH Mame 030MJBHUM y OJHOCY Ha

111 International Labour Conference, 82" Session, Protection against unjustified dismissal,
International Labour Office, 1995, cras 219.

112 TI. Josanosuh, Paono npaso, IlpaBuu daxynrer Yuusepsurera y Hosom Cany, 20157,
crp. 352.

113 II. Tpudynosuh, HoBu 3akoH o pany: /IBa cniopHa nurama cybopuunauuje, bunimen
Bpxosnoe kacayuonoe cyoa, 6poj 3/2015, ctp. 270-271.

114 JI. Bykuh, JIUCUMIUTHHCKA OTKAa3HU Pa3jio3d mpeMa 3aKOHy O M3MEHama U JIolyHama
3akoHa 0 pajy, buimen Bpxosnoe kacayuonoe cyoa, 6poj 4/2014, ctp. 74. I. O6panosuh,
C. KosaueBuh-Ilepuh, HoBuana HakHana HemaTepujajaHe MITETe 300I HE3aKOHUTOT OTKa3a,
36opnux paoosa llpasnoe ¢paxyrimema y Huwiy, vol. LIIL, 6poj 67/2014, ctp. 203-204.
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HEONpaBIaHy IIPEeCTaHaK PAJIHOT OJJHOCA, OHE CE HU Yy KOM CIy4ajy He cMejy
3aHemMapuTd. OBO THM IIpe IITO CE THYY YCIIOBA 3a JIGTIOTBOPHO OCTBAPHBAHE
Ha4eJia IpaBHE CUTYPHOCTHU, Ka0O 1 OCHOBHHX JbYJICKUX IIpaBa, IOIYT IIpaBa
Ha 0J0paHy W IIpaBa Ha IIPaBHU JICK.

3a pas3jauKy Oj pagHOr CIopa, y JUCKPUMUHAIIMOHO] TMapHUIIH,
3aIOCJICHH KOjU cMaTpa Jia je He3aKOHUTO OTIYIITEeH Hema MoryhHocT ma
HCTaKHE 3aXTeB 3a Bpahame Ha paj.

2.2. Kaznenonpagua 3auimuma 00 OUCKpumMuHayuje Ha paoy

2.2.1. Ilpexpwajnonpasna 3aumuma

3amTUTH O TUCKPUMUHAIIMjE HAa paay NONPHHOCE MpEeKpIIajHe
ofpende cajapxaHe y aHTUIUCKPUMHUHAIIMOHUM 3aKOHHMa, Kao U y
3akoHy 0 pafy, TOK 3aKOH O MpeKpiIajuMa ypelhyje ycioBe 3a mpexpiajHy
OJITOBOPHOCT, MPEKPIIajHA TMOCTYIIAK U YCIOBE 32 MPUMEHY MPEKPIIajHUX
CaHKIHMja. 3aXTeB 3a MOKPETAE MPEKPIIAJHOT MOCTYIKAa MOKE MOHETH
pagHUK KOjH cMaTpa Ja je JUCKPUMUHHUCAH, KA0 U JAPKABHU OPraHU KOjU
Ha/I3UPY IPUMEHY HaBEJICHUX 3aKOHA. Y TOM CMHCITY, 3aXTEB 32 TIOKPETAbe
MPEKPIIAJHOT MOCTYNKa MOTY TIOAHETH M MHCIIEKTOp pana, u [loBepeHuk
3a 3aIlITUTY PAaBHOIIPABHOCTH, KOjU je, MpuMepa paau, IMOJHEO 3aXTEB 3a
MOKPETamke MPEKPIIAJHOT MOCTYIKA IIPOTUB MOCIIOIABIA M OJ[TOBOPHOT JIMIIA
KOJI TIOCJIOZIaBIia 300T TOra IITO Cy Ha MHTEPHET Oep3u MOCIOBa 00jaBHIH
orJlac y KOM Cy Kao I10ce0He yCJIOBE 3a 3aCHUBAHbE PAIHOT OJHOCA Ha IIOCILY
pedepeHTa y KEbUTOBOJICTBY M aIMUHHUCTPAIIU]H 3aXTEBAJIH YKCHCKH TIOJT U
crapocT 10 35 roquna.!’® Takohe, IToBepeHNUK je TTOTHEO 3aXTEB 3a MOKPETAFHE
MPEKPIIAJHOT OCTYIKA U TIOBOJIOM OIJIaca Y KOM Cy Kao YCJIOBH 32 3aCHUBAE
paJIHOT OIHOCA Ha MOCIOBHMA TOCJIIOBHOT CEKpeTapa W aJIMHHHCTPATOpa,
Ka0 W MOCJIOBHOT aCHCTEHTa M XOcTece, yTBP)EHU KEHCKH IO, y3pacT OJl
25-35, omaocHo o 30-40 roxwHa, U IpHjaTaH U3TIEA, HaKO HHU KOI jeIHOT
O]l OBUX TIOCJIOBA CTApPOCT M TIOJ HE MPECTaB/bajy CTBAPHH U OJIydyjyhu
yCIIOB 3a ycrenrHo obaBibame mocia.'' Tlpekpmajuu cyn je, mehytum,
ondarmo mpBu 3axTeB [loBepeHuka, jep HHje MOrao J1a Moy3JaHO yTBPAH
BpEMe YUHH-EHOT MPEKpIIaja, 0K je y APYTOM CIydajy, HAKOH TOIUHY JlaHa,
3axTeB [loBepeHnka omb6aveH Kao HEMOTIYH, jep Cy Y ’heMy HeZOCTajalI IyH!

115 IloBepeHMK 3a 3aIITHTY PAaBHOIIPABHOCTH, 3axTeB Opoj 174/12, ox 25. jyna 2012. roqune,
HaB. npema U. Kpcruh, 3a6pana ouckpumunayuje y mehynapoonom u domahem npasy, op.
cit., ctp. 296.
116 IloBepeHHK 3a 3aIITHTY PAaBHONIPABHOCTH, 3axTeB 6poj 330/12, ox 19. jyna 2012. rogune,
HaB. npema U. Kpcruh, 3a6pana ouckpumunayuje y mehynapoonom u domahem npasy, op.
cit., crp. 297.
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MOJIallK O TIOCJIOJIABILY M OJITOBOPHOM JIHILY (Mako je [ToBepeHUK JocTaBruO
MOJIaTKE O MHTEPHET CTPAHUIIM Ha KOjOj je orjiac OMo 00jaBJbCH U JTUYHH
Opoj OATOBOPHOT JINIIA), Ka0 ¥ TAYHO BpEME M MECTO HU3BPIICHA IIPEKPIIIaja.
Waxo je Bumu npexpmiajHu cya yBaxuo a0y IloBepeHnka, mo3usu 3a
ydenrhe y MOCTYTKY HUCY MOTJIH Aa Oy1y ypydeHH OATOBOPHOM JHUITY KOJ
MOCJIOaBIIa, 300T HEIOCTYTHOCTH, IITO j€ I0BEJIO 0 00YCTaBIbamkha MOCTYTIKA
300T 3aCTapesIOCTH.

Taxohe, [ToBepeHuK 3a 3aITUTY PABHOIPABHOCTH j€ TMOTHEO 3aXTEB
3a MOKpETame MPEKPIIajHOT MOCTYIIKA U MTPOTHB MOAHOT CTYAHA KOJH j€ O]
YYEeCHUKA KOHKYpCa 3aXTeBao Jia y OHJIAJH YITUTHUKY OJrOBOpE Ha MUTamba
Koja Cy ce ogHochia, n3mely ocraor, u Ha OpadHo CTame, HAIIMOHAIHOCT,
BEPCKY MPHUIIAIHOCT (Ia JIK MPOCIaBihajy KPCHY CIaBy W Ja JIX BEPYjy Y
Bora), cTpanauky npumnaaHocT u ocyhuBanoct paguuka.'” Y oBom ciydajy,
MPBOCTENICHN TMPEKPIIAJHU CYJ je YTBPAHO OJOBOPHOCT TOCIOJABIA
3a AUCKpUMUHANN]y, anu je [IpekpinajHu anenanvoHu CyJ yKHHYO OBY
IpecyAy ¥ BpaTHO IIPEIAMET IIPBOCTEIIEHOM CYly Ha IIOHOBHO Oy YHUBAaME,
jep je mocionasar oJiMax MmocTyIuo 1o npernopynu [loBepeHrKa 1 ©3MEHHO
ynuTHHK. [IpBocTenenu cyn je, MelyTuM, y MOHOBJFEHOM MOCTYIIKY JIOHEO
HCTY TIPECYY, jep je TIocIoaaBar 610 CBECTaH JAa yCJe ] FerOBOT MOHAIamha
MOYKe HACTYITUTH IITETHA Tmocaeauia. s

Hanasee, [loBepeHuK je TIOMHEO 3aXTEB 3a MOKPETAmE MPEKPIIajHOT
MOCTYIIKA U MTPOTHB ITOCIIOABIIA KOjH j€, Y OKBHPY MPOTrpaMa 3a 3aTolbaBarbe
MJTaJIuX paJHUKA, OJIONO JIa, TI0 UICTEKY EPHOoJIa CTPYYHOT 0CMIOCO0IhaBama,
3acHYje paJHu OIHOC C PATHUIIOM Koja je Omia TpyaHa, HaKo je Ha OCHOBY
yroBopa 3akJbydeHOT ¢ HammonaaHoM ciy>kO0M 3a 3arolijbaBame, 010
Jy’KaH Jla MJIaJie paJHuKe 3apXKu y palHOM OHOCY HajMame 12 mecenm.!”?
Ilpexpmiajau cyn je yTBPAHO MPEKPIIajHy OATOBOPHOCT TOCIOAABIA U
Ka3HUO ra Kpajimbe 6arom kaznoM kaznom o 10.000 nunapa. OBa ka3Ha ce
MOJKE CMaTpaTH Kpajike 6J1aroM jep je mocaoaaBail Mpru3Hao Ja je TpyaHoha
pagHuIe OMIa pasior 3a MoBpedy MpeaMeTHe oOaBe3e (MOTBPAMO je na je
3a 100po (QyHKIIMOHHUCARE TIpemy3eha OMI0 HEOTXOAHO Aa PATHUK OIMaX U

117 TloBepeHHK 3a 3aIUTHTY PaBHOIPABHOCTH, 3axTeB Opoj 484/13, ox 8. okrobpa 2013.
ronune, HaB. npema W. Kpcruh, 3abpana ouckpumunayuje y melhynapoonom u domahem
npasy, op. cit., crp. 298-299.

118 Ilpexpmajuu cyn y beorpanmy, 62 Ilp. 6poj 159603/13, on 2. jyna 2014. roamue;
Ipexpruajun anenammonu cyn y beorpany, 13-ITPXK, 6poj 18236/14, on 3. neuem6pa 2014.
ronune, HaB. npema W. Kpcruh, 3abpana ouckpumunayuje y melhynapoonom u domahem
npasy, op. cit., crp. 297

119 TloBepeHHK 3a 3alITHTY PaBHOIIPABHOCTH, 3axTeB Opoj 373/12, ox 4. cenrembpa 2012.
ronune, HaB. npema: WU. Kpcruh, 3abpana ouckpumunayuje y mehynapoonom u domahem
npasy, op. cit., crp. 295.
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y KOHTUHYUTETY HAaCTaBH Jia pajin), U Ja, IMITaBHINE, HUje 3aCHOBAO paIHU
OJTHOC C jOII JIBe MJIaJie PaJiHUIIE U3 OBOT TIIporpama, 3aTo IITO Cy Takohe
oue TpymHEe.

OBHX HEKOJIMKO TpHMepa M3 CYyJCKE Ipakce >KUBO CBEIOYE O
WHEPTHOCTH CyJHja y MPEKpPIIajHUM MOCTYMIIMMA, IITO HEPETKO JOBOIH
u 10 obycTaBibama MmocTymaka 36or 3actapenoctu.'”’ Kaza je, max, peu o
MMOCTYMIIUMA KOjU Cy MPaBHOCHAKHO OKOHYAHH, MOXKE CE€ 3aKJBYUUTH A
Ccynmje HepeTKO nocyl)yjy HICKe HOBUAHE Ka3HE, KOje CY M MHAYE TIPOITHCAHE
Y pacroHy HIKEM O H3HOCA HOBUAHHUX Ka3HHU KOje Ce 0Cyhyjy 3a mpekpIaje
mpormucane ApyrumM 3akonnma. To Takohe ceemoun na mehy HekuM cynujama
jOIH YBEK HEMA NPaBUIIHOT U MOTIHYHOT padyMeBamkba HITCTHUX MOCICAUIA
JUCKPUMHUHATOPCKOT TOCTymama.' !,

2.2.2. Kpusuunonpasna 3aumuma

Y npaBHM OKBHp 3aIITUTE O AUCKpUMHUHanUje y Penyomunu CpOuju
yrpahen je u KpuBuunu 3akonuk, Oynyhu na merose oapende ypehyjy
3aIITUTY OJ IUCKPUMHHALIM]jE, KOja C€ MOXE IPOTETHYTH U Ha CilydajeBe
JUCKpUMMHALM]je Ha paxy. Ped je HapounTo o cienehumM KpUBHYHUM JleTuMa:
MoBpeJa PaBHOIIPABHOCTH; IMOBpelda MpaBa ynoTrpede je3uka W MmucMma
(yckpahuBame MM OrpaHHyYaBame MpaBa MPHUIIAJHUIIIMA HAITHOHATHUX
Y €THHYKHUX 3ajeHULA Ja, IPUJIMKOM OCTBApMBama CBOjUX NpaBa WIIU
npu obopahamy JpkaBHUM OpraHMMa, KOPUCTE je3UK M IMHCMO KOJUM Ce
CIIyXe€); pacHa ¥ ApyTa AUCKpUMHUHALIN]jA; 1 U3a3UBabe HALIMOHAIIHE, pACHE
U BEpCKE MpXKIe U HeTpresbuBocTu.'” Takohe, onpelena kpuBuuHa nena
Mor'y OUTH M3BpIIEHA KPO3 TUCKPUMHUHAIIM]Y PaJHUKA (HIP. KPUBHYHO JEII0
3JI0CTaBJbaba U My4ea), Oall Kao MITO TMOjeIMHA KPUBHYHA Jeia MOTY
IPETIOCTAaBIbATH AUCKPUMHUHATOPCKH OJHOC YUMHHOLA TPEeMa KPTBHU (HIIP.
KPUBHUYHO JIEJI0 TPrOBUHA JbyIUMa /y CBpXe pajHe eKkciuioatanuje/).'>

C TuM y Be3H, BaJba UMATH y BUIY /1a Y KPUBUYHOM IOCTYIIKY HEMa
MIPOLIECHUX OJIAKILUIIA 33 JIULE KOje CMaTpa Jia je AUCKPUMHHHUCAHO. Y cay4ajy
J1a je IOBOJIOM HCTE Paaibe HOKPEHYT U HAPHUYHH U KPUBUYHH MIOCTYTIAK, CY/L
he, o mpaBuILy, 3aCTaTH C MPAaHUYHUM HOCTYIIKOM, 10 OKOHYaHha KPHBHUYHOT

120 W. Kpcruh, 3abpana ouckpumunayuje y melhynapoonom u domakhem npasy, op. cit., ctp. 304.
121 Ibid., ctp. 63.

122 Kpusuunu 3akonuk (Cnyorcoenu enacnux PC, 6p. 85/05, 88/05, 107/05, 72/09, 111/09,
121/12, 104/13, 108/14, 94/16 u 35/19), un. 128-129.

123 H. [etpyumwh, I. Unuh, M. Pesbanosuh, J. hiupuh, M. Maruh, K. bekep, C. Henanuh, B.
Tpuunuh, IIpumena anmuouCKpUMUHAYUOHOZ 3AKOHOOABCNEA U KPUSUUHONPAGHA 3AUMUMA.
Cmyouja cayuaja, npaxca u npenopyke, YIPYKerme jaBHUX Ty)KUJIalla U 3aMEHHUKA jaBHUX
tyxunana Cpouje, 2012, ctp. 28.
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noctynka. llltaBuie, Heycrex TyKHOLla y KPUBUYHOM IOCTYIKY HEPETKO
3Ha4YW W HEyCHeX y MapHUYHOM IOCTYIIKY, HaKO CE€ pa3jMKyjy CTEeleH
JIPYUITBEHE OMACHOCTH PaJihe, HAUWH JIOKa3MBamka M CBPXa KaXKbhaBama 3a
MUCKPUMHHAIN]Y Y OBUM MOCTynIMa. KoHauHO, TakBa Immpakca MOXKe HMaTH
3a MOCJeqUIy Ja JUCKPUMHUHHCAHO JINIIE HU HA jelaH HAYWH HE OCTBapH
3aJ10BOJbCHE. 2

KpuBnuny mnpujaBy moxe momHeTH W IloBepeHWK 3a 3amITHTY
paBHOMNpaBHOCTH. O TOME, MpUMepa pajd, CBEIOYM KPUBHYHA IpHjaBa
TIOJHETA MIPOTHB MOJHUIIH]CKOT CIIYKOCSHUKA, KOJU je TOKOM BpIIICHA CITyKOCHE
JTy’)KHOCTH, OIIaMapHO0 U TICOBAO JIeYaKa POMCKE HAIIMOHATTHOCTH, Y3 IIPETHE
na he 3amanuTi KHEroBy MOPOJUILY, AKO HKOME Ka)Ke 3a OBaj MHIIMJICHT.
Jedak je, Hamme, urpao Gpyadan y IBOPHINTY jeTHE IIKOJIE, HAKO j& PaTHUK
u3 obe30eheme Te mKoje 3aXTeBao Ja HamycTH ABopHuiTe. Kako je medak
071011jao /1a MOCTYTIM TT0 OBOM 3aXTEBY, AUPEKTOP IIKOJIE j€ IT03BA0 ITOJIUIIH]Y,
T€ je TUM TIOBOJIOM TIOJTHITH)CKH Ty KOEHHNK 3acTpanInBao u Bpehao aeyaxa.
VBpene, MpeTHe U MCOBKE Cy NMOHOBJHEHE M Y MOJIUIIN]CKOj CTAaHWUIIH, T/IE
Cy JIEYaKOBH POJIUTEJHH JABAJH MCKa3. JABHO TYXXHMIJIAIITBO je, MehyTum,
onmbaruiio KpuBHIHY TipHjaBy [loBepeHmKa, ¢ 00pa3noKemEM Ja HEe IOCTOjH
OCHOBaHAa CyMIba J1a j¢ YUHEHCHO KPUBUYHO JICJIO KOje C€ TOHH TI0 CITYKOCHO]
JYKHOCTH.'?

3. MupHo pemaBame CliopoBa MOBOIOM
AUCKPUMHHALHje HA paxy

3.1. Onwma pazmamparna

Mupeme, mocpeoBama 1 apouTpaxa omoryhasajy crpanaMa y criopy
Jla cadyBajy BpeMe, CHeprujy U HoBail. 300T cBoje HeOpMaTHE U MaFhe
(hopMaJjiHe MPUPOE, OHU Cy aTPAKTHBHHU YaK U 3a Julla Koja O Morjia ja
MOJTHECY TPOIIKOBE CYJICKOT MOCTYIKa W MPAaBHOT 3aCTylama, alid Jajy
MPEAHOCT MUPHOM pellIaBamy paJHIX CIIOPOBA, jep j€ Ty MOCTyaK HHTUMHUJH
¥ MHTEPaKTUBHUJH U HE O/IBHja Ce TIPeJ] 0OYMMa JaBHOCTH. [10TOmY aprymMeHT
je moceOHo 3HauajaH 3a MOCIOABIIe, KOjIMa He00emoIalkBahe UICHTUTETA
CTpaHa y Cropy u Heo0jaBJbUBabE OJIITYKa OJIroBapa 300T 3alITUTE TOCTIOBHE
peryTanuje, 0K 3armocieHnMa omoryhaBa ma y moBepJbuBOj aTMochepu
npezacTaBe cBoje moTpede n mHTEepece. M mopen oBux npeqHocTH, y Pemmyomuiu
CpOwuju, CyICcKo pemaBame paJHuX CIIOPOBA UMa IMPEBACXONICTBO Y OTHOCY
124 Ibid.
125 OcnoBHO jaBHO TyxmnamTo y HoBom Cany, KT-1569/2017, ox 9. noBembGpa 2017.

ronute, HaB. npema W. Kpcruh, 3abpana ouckpumunayuje y melhynapoonom u domahem
npasy, op. cit., crp. 287.
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Ha BUXOBO aJITEPHATUBHO pemaBame.”® TakBo cTame ce, Hajipe, MOKe
00jacHUTH 0COOEHOM TIPABHOM KYJITYPOM, Y KOjOj C€ CYJICKO pelIaBamke CIio-
poBa, 1 opex cBuX npoobiema Koju ontepehyjy \weroBy npuMeny, mojaBibyje
Ka0 HeMPUKOCHOBeHU MeTo/1. OBOME BaJba JIOJATH U HEIOBOJBHY OOaBeIITe-
HOCT cy0jexaTta paJHOT OfHOCa 0 MOTYhHOCTHMAa M MPETHOCTUMA MUPHOT
pelaBama paJHUX CIOPOBa, KA0 M HEMpeIi3aH MPaBHU OKBUP 33 IPUMEHY
oBHX MeTona. Ha To ce HajoBe3yjy ¥ HEMOCTOjambe JIBOCTEIICHOCTH Y ap-
OUTpPa)XKHOM OJTyYHBaby, T€ MPOOJIEMH KOjU IpaTe U3BPIICHE apOUTpaxK-
HOT peliema. Mako oBo Bpein 3a pajiHe CIIOPOBE YOIIITE, Bajba UMAaTH Y
BUJIY JIa C€ Y TIPAKCH, 32 pelllaBamke ClIOpOBa MOBOJAOM JTUCKPUMHUHAIU]E Ha
pany Hajuenrhe KOPUCTH MOKPETame MOCEOHOT yIPAaBHOT MOCTYIIKA P
TToBepeHUKOM 3a 3aIITUTY PABHOIPABHOCTH.

3akoH 0 panmy mpenBula MOTYNHOCT J1a c€ KOJCKTHBHUM yTOBOPOM,
OJTHOCHO ITPABUITHUKOM O paJly ¥ YTOBOPOM O Py pelliaBamke paJHUX COpoBa
HoBepH apouTpy,'>’” MoK 3aKOH 0 OCPEIOBaY Y pelliaBamy COPOBA H3PUIUTO
npeasula MoryhHOCT perraBama paJHUX CIIOpoBa mocpenoBamem.'?® Taj
HU3 HACTaBJba 3aKOH O MUPHOM pellaBamy pagHUX CIOPOBa, 0 KOM Ce,
y3 yuenrhe PermyOnnuke areHiyje 3a MUPHO pelllaBame paJHUX CIIOPOBa,
CTIOPOBH MTOBOJIOM TUCKPUMUHAIIM]E HA Paly MOT'Y PEIIaBaTH MPET apOUTPOM.
Crpane y cniopy, nputoM, He rurahajy HakHaAy TPOIIKOBA M HATPamy 3a
pan apbutapa, Beh ce one ncrmahyjy u3 cpencraBa ob6e3oehenux y oOynery
Perry6mke CpOwje.

3.2. Ilocpeoosarve

CnopoBu MOBOJOM JHCKPUMHHAIMjE HA pajgy MOTy ce peliaBaTu
MOCPEJOBAKEM Y CKIIAAY ca 3aKOHOM O TIOCPEAOBatby Y pelaBary CliopoBa.
Ilo onpenbama oBor 3aK0Ha, TOCTYTAK IOCPEIOBaba ce MoKpehe 3aKibyueeM
criopasyMa o IpUCTYIamy nocpenosamwy. CTpaHKe MOTY 3aKJbyYUTH CIIOpa3yM
Uy TOKY CYJCKOT HJIM IPYTOr MOCTYIKa, KaJa ce MOCTyHaK MocpeoBama
nokpehe gocTaBbameM COpa3zyMa Cy 1y WIIM JPyToM Oprany mpe KOjuM ce
BOJH MOCTYHAaK. Y MOTOIEM CIIy4ajy, A0JIa31 JI0 3aCTOja CYACKOT OCTYIKA,

126 Tlpumepa paau, y 2016. ronunu je npex PeryOnndkom areHIujoM 3a MHPHO pellaBambe
paJHuX CIIOpoBa pemaBaHo 956 croposa, T0K ¢y (OCHOBHU M BUIIH) CYIOBH Y HCTOj TOIMHH
npumik 4ak 33.389 mpeamMera koju ce Thdy pagHux croposa. Has. mpema: U. Jlazosuh
(yp.), Ipupyunux o 006pum npakcama y MUpHoM pewasary paoHux cnopoea, Vinunujarusa
3a pa3Boj u capanmy, 2018, ctp. 26.

127 Opnyka apOutpa je KoHauyHa M oOaBe3yje MMOCIOJaBLA U 3allOCICHOL, C TUM IITO y
Clly4ajy OTKa3a yroBopa o pany (WITO yKJbydyje M JUCKPHMHHATOPCKH OTKa3), 32 BpeMe
Tpajama MOCTYyIIKa Mpex apOUTPOM, 3aM0CIICHOM MUPYje PaJHU OJHOC.

128 3axoH 0 mocpenoBamy y peuiaBamy croposa (Cryocbenu enacnux PC, 6p. 55/14), uian
3, cTaB 3.
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C THM IIITO 3aCTOj HE MOXKE TpajaTw ayxe ox 60 maHa, u HE MOXKe n1a Oyme
MIOHOBJBCH.

TTocpenoBame je mpenBuleHO Kao METOI pelllaBama JUCKPUMHIHAITU-
OHHX CIIOPOBA M 3aKOHOM O 3a0paHu AUCKpUMHUHAIH]E, Oymyhu na [Toepe-
HUK 3a 3aIITUTY PAaBHOIIPABHOCTH *‘y TOKY IOCTYTIKA [[T0 MPUTYXOU — Jb.
K] no noHomema MUIIJbEHA, MOXKE MPEIIIOKUTH CIIPOBOleme MoCcTyIKa
peroBapama pajid MOCTU3amka CIopa3yMa, y CKIaJy ca 3aKOHOM KOjHM ce
ypeljyje mocTymak mocpezoBama y pemasamy croposa’.'?’ To, maske, 3Haun
na [loBepeHunk, 3aBUCHO O] TPOLICHE MEUjaOMITHOCTH CIIOpa, MOXKe, aJld He
MOpa Jia TPEJIOKH TOCpeioBame. AKO 00€ CTpaHe TO MPUXBATE, OCTYIAaK
0 TIPUTYXKOU ce CyCIIeH/1yje JI0 OKOHYama MOCTYIKa MOCPEI0Baka, C TUM
uIto he ce HaCTaBUTH aKo MOCTYNAaK MOCpeaoBama He OyJie YCIEeIHO OKOH-
4yaH y npeABu)eHOM pOKy. Y TOM CMHUCITY, MOXE C€ 3aKJbyYUTH Jla HeMa
(hopMaTHUX CMETHH J1a Ce 3a PelllaBamhe CIIOPOBa MOBOJIOM JIUCKPUMHUHAIIH]S
Ha pajay KOPUCTHU U MOCTYTAK y KOjeM CTpaHKe PelaBajy crop y3 momMoh u
caBeTe MOCPETHUKA, KOjH, IPUTOM, HUje OI'PaHUYCH ITPEIMETOM H BUCHHOM
3axteBa.'?’

Wmak, He Tpeba ryOouTH U3 BUA 1a CTAHIAPIHU IOCTYTIAK IIOCPEI0BAha
Huje TIpunaroleH ciydajeBuMa qTuckpuMuHamuje. OCuM Tora, oCTOjU PH3UK
Jia TocpeioBame OyJie 310ynoTpedIbeHO 3a MPUKPUBAHE OJITOBOPHOCTH 32
Kpiueme 3a0paHe AUCKPUMHUHAIK]e, Oall Kao IMTO TMOCTOjU U moTpeda aa
ce CIpevr CeKyHJIapHa BUKTUMU3AIMja U Ja ce MOCTYyIaK MoCpeIoBama
«YKJIONU» y TIOCTyHaK 1o nputyxbama [ToBepeHUKy 3a 3aIlITUTY paBHO-
npaBHoctu.”! Mmajyhu y Buay ose pasiore, [ToBepeHHK je OHO M3paaro
noceban mooen nocpedosarsa npuiazohen ciyyajesuma OUCKpUMUHayuje.
Io y30py Ha UCKYCTBa CTPaHWX HE3aBHCHUX Teja 3a 3aIITUTY PaBHOIPAB-
HOCTH, OHO je, HanMe, YCIIOCTaBJbEeH CHCTEM MPYKamba yCIyTe MoCpeIoBamka
y okBupy ciyx6e [loBepenuka. To je, HAPOUNTO, YKIBYUUIO YTBphHUBamHE
KPUTEPUjyYMA W MHIMWKATOPA 3a MPETO3HaBake MEINjabUITHUX CIydajeBa
NUCKpUMUHAIIHjE, Kao U ypehuBame n300pa MOCPETHNUKA, TOCTyTIama y
nojennHuM (paszama mocpezoBama 1 npahema nmpuMene cropasyma.'*> Ocum

129 3axkoH 0 3a0paHu TUCKpUMHHAIM]E, wiaH 38, cTas 1.

130 YV 2015. romunu, [ToBepeHUK je MpPEATIOKUO MOCPEIOBAKE Y lIBa Cilydaja; HapeIHE
roMHe HUje OWIo TakBUX mpeiora; y 2017. TOQMHN NPEIJIOT j€ YUYHBEH Y JSJIHOM CIIyuajy,
IoK je y 2018. romuHm mocpesoBame Omito npeaioxkeHo y 88 ciydajesa. Hamame, y 2019.
roauHa, [ToBepeHutK je yIMHNO caMo je/laH IPEJIoT 3a peliaBambe CIopa O0CPEI0BabEM, 10K
y 2020. roguuu HUje O6wito takBux npemtora. Has. mpema: 1. Krstic, Serbia - Country report
‘Non-discrimination’, op. cit., ctp. 60.

131 H. Herpywmwuh, U. Kpcruh, T. Mapunkosuh, op. cit., ctp. 277.

132 Ibid.
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TOra, y CKJIajy ¢ paHHje BaxkehnM 3aKOHOM O TOCPEIoBay — MeIujaruju' >,
6una je ycrioctaBibeHa 1 JIncta opnamheHnx nocpegHuka, Koju Cy, ope;t orl-
HITEr mporpama o0yKe 3a HOCPeTHIKE, MOPAIIH 3aBPIIUTH U CIICI[H]alTH30BaHY
00yKy 3a Menujanujy y ciydajeBuMa JUCKPUMHUHALIM]je, IIPeMa Iporpamy
Koju je Ouo yTBpauo IloBepeHuk.

IIpukasanu crienyjaan3oBaHy CUCTEM IIOCPEAOBama j&, MehyTHM, 110-
BEJICH y MUTAkE CTYNamheM Ha CHAry 3aKoHa O MOCPENIOBamy y pellaBamy
CIIOpOBa, TI0 KOM CaMO MHUHHUCTAPCTBO MpaBJ/ie MOXKE Jia M3/1aje JI03BOIY 32
MOCPEIOBALE U J1a BPIIIH YITHC Y JEAWHCTBEHU Perucrap mocpeqHuka, ynme
je oHemoryheHo f1a ce crucak TOCPEIHUKA BOAM y OKBHPY IloBepennka.'>*
To, nasbe, 3Ha4H J]a ce y TIO3UTHBHOM ITPABY, K0 MOCPESTHHUIIH Y CITyYajeBHMa
JTUCKPUMHUHAIIM]E Ha pajy MOTY IMOjaBUTH CaMo JIUIA KOja UMajy T03BOIY
3a MOCpeNoBame U Koja cy ynucana y Perucrap nocpenauka. C TUM y Be3H,
Tpeba UMaTH y BUY J1a TOCPETHUK MOYKE OUTH CaMO JIMIIE C BHCOKOM CTPYU-
HOM cripeMoM. Tume je cykeHa MoryhHOCT cTpaHaka ja m3abepy mocpen-
HHKa KOJU OIroBapa BUXOBUM MoTpebama, oceOHO Kaja je ped o JTUIMa
N3 MalbbMHCKUX W MapruHaJIM30BaHUX JIPYIITBCHUX I'pyIia, KOja HEPETKO
Hehe mMohu 1a 3a mocpeqHuKka n3abepy MpUIATHIKA IPyIe U3 Koje Jioliase
(amp. ocobe ¢ maBanmuauTeTOM).*> OBO je POOIEMATHIHO THM IIpE IINTO je
y PeryGmumn CpOuju, Tex HemTo Bumie ox 10 mocTo CTaHOBHUIIITBA BHCO-
KO 00pa30BaHoO, M IITO j€ 32 yCHeX MOCPeIoBamba, HCKYCTBEHO MMO3HABAE
KOHTEKCTa ofpeheHux JeniaBama HePEeTKO MHOTO BayKHUje 0] (hopMasHOT
obpasoBama rmocpeannka. >

3.3. Apoumpaosica

Ilo ompenbama 3akoHa O MHUPHOM pelIaBamy pPaJHUX CIOPOBa,
aJjyIuKaTUBHYU apOUTpakHU MOCTYIIAK ce MOKpehe mpeyioroM Koju cTpaHe

133 3axoH o nocpenoBamwy — Meaujanuju (Cryocoenu enacnux PC, 6poj 18/05).

134 H. Ierpywwuh, U. Kpctuh, T. Mapunkosuh, op. cit., ctp. 278.

135 1Ibid., 278-279. Y cnydajy ocoda ¢ MHBAJIHIUTETOM, OBaj MpoOJIeM je MoceOHO 0301IbaH
300r YMICHHIE Ja Cy OHE HepeTko yckpahene u 3a oxrosapajyhy momoh cuHamKara.
OBo crora mito, 360r mpodieMa ¢ KojuMa ce OBa Ipyrna pajHHKa CyodyaBa y HACTOjamy [a
nponalie U odyBa 3amociewme, Kao U Jia Hampeayje y Kapujepu — 0cobe ¢ HHBAJIHUAUTETOM
WM HUCY WIAHOBU CHHJIMKATa WJIH, 300T ciabe 3aCTyJbEHOCTH Y PAIHO] MOMyJIaIHju (CToa
3aIoCaeHOCTH 0co0a ¢ nHBanuauTeToM y Cpouju je oko 13 mocTo), He MOTy J1a OCHYjY CBOj
perpe3eHTaTHBHN CHH/IMKAT Ha OTBOpeHOM TpikuiuTy. HaB. npema: Ctpareruja npeBeHIuje 1
3aIITHTe OJ] JMCKpUMHHanuje 3a nepuox ox 2022. o 2030. rogune; ¢f. “Trade union action:
Integrating disabled persons into working life”, Labour Education, 6poj 4/1998, ctp. 1-70.
136 Munusewe [ToBepeHrKa 3a 3alITUTy PAaBHOIPABHOCTH O MOjeAMHUM onpendama PanHe
Bep3uje 3aKoHa O MOCPENOBakY Yy pelllaBamy Crioposa, aei. op. 011-00-49/2013-02, ox 15.
cenremOpa 2013. romune, http://ravnopravnost.gov.rs/misljenje-o-pojedinim-odredbama-
radne-verzije-zakona-o-posredovanju-u-resavanju-sporova/, 25.4.2022.
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y CHOpy MOTY Ja TOJHECY 3ajeHUYKU WU TojenumHadyHo PemyOmmnykoj
areHIIMj1 3a MEPHO peliaBabe paguux croposa.'’” One cropasymHo onpelyjy
apoutpa n3 Imennka MmupuTesba u apouTapa, a ako To He yuuHe, ofapelyje ra
nupextop Arernmuje. Y poxy o 30 1aHa off JaHa OTBapama pacmpane, U3 Koje
j€ MCKJbYUeHa jJaBHOCT, MIOCTYIIAK CE OKOHYABA PellekheM apOuTpa JOHETUM
Ha OCHOBY cIlopa3ymMa cTpaHa y cropy. [1oTome nmpaBuiio je mocTaB/beHO Kao
U3y3eTaK OJ1 TPaBUJIa Jia Ce MOCTYTAK el apOUTPOM OKOHYABA JIOHOIICHEM
periema KojuM apouTap orydyje o mpeaMeTy cropa. To 3HadajHO Mema
TI0JI0YKaj 3aTIOCIICHOT, Oy yhu 1a apouTap, y ciiydajy Jia He TOCTOj! CIIOpa3yM
0 periemy cropa, 00ycTaBba IMOCTYIAK, TAKO Jla CE O UCTO] IPaBHO] CTBApH
MOJKE BOJIUTH CYJICKH MTOCTyTaK. [IpoTHB pemema apouTpa HHje T03BOJbCHA
xanba. C THM y Be3u, 0TBapa ce M MUTame MOTyNHOCTH MOHOIIEHa TPaBHOT
Cpe/ICTBa MPOTUB OJIITyKe apOUTpa, Y CMHUCITY yCTaBHE TapaHTHje IIpaBa Ha
MIPABHO CPEJICTBO IPOTHUB OIITYKE KOjOM C€ OJTydyje O TIpaBy, 00aBe3u U
Ha 3aKOHY 3aCHOBAHOM MHTEpeCy.!?®

4. YnpaBHa 3alITUTA O] IMCKPUMHUHAILH]e
4.1. Ilocmynax npeo Ilogepenuxom 3a 3auimumy pasHonpagHOCmu

3akoHOM O 3a0paHW AUCKPHMHHAIIHM]e YCTAHOBJHEHO j€ HE3aBHCHO
JIP’KaBHO TEJI0 HAJUJIEKHO 32 TPOMOBHCAHE PABHOIIPABHOCTH U CTIPEYaBAHE
Y 3aIITUTY O/ JUCKPUMHHAIM]E MO OMII0O KOM JIMYHOM CBOjCTBY, Y CBUM
cthepama apymTBa, yKJBydyjyhu o01acTy 3amonbaBama U paJHUX OTHOCA.
OBako moctaBibeHa HaIe)KHOCT [loBepeHunka, Hajupe, Mmoapa3zyMeBa
oBnamhemne 3a MoCTyMame Mo MPUTYKO0aMa 1 1aBambe MUIIJHEeHa U IIPEnopyKa
y KOHKpeTHUM citydajeBuma. Takohe, [loBepeHnk momake mummMa Koja
cMaTpajy Aa Cy TUCKpUMHHHCAHA MpyKamkeM WH(popMaIliuja U caBeTa o
OCTBApHBabY MPaBA M 3aIITUTH 0] AUCKpuMuHanuje. Ocum Tora, [loBepennk
j€ ¥ JemMHO HE3aBHUCHO TEJIO C aKTUBHOM TTPOIIECHOM JIeTUTUMAIHjoM. Hanasbe,
IloBepenunk ymo3opasa jaBHOCT Ha Hajuenihe, TUIIMYHE W TEIIKE CITyyajeBe
TACKPUMHUHAIIH]E, TPATH CIIPOBOh)eHe MPOonuca, MHUITNPA JOHOIICHE HOBUX

137 Axo meljy cTpaHama Tede Cy[ICKH MOCTYMaK U3 UCTOT YHECHHYHOT U MTPABHOT OCHOBA,
cyn he 3acTaTu ¢ OCTYIKOM, IIPH YeMY Cy CTpaHe y CIIopy Iy He Jia ra 00aBecTe 0 HOKPeTamy
apOUTPaKHOT IOCTYIKA, & aKO j¢ MOCTYMaK Mpel CYIOM MPEKHUHYT - U O JOHOUICHY
apOUTPaYKHOT pelieha O IPEAMETY CIIopa.

138 Vcras Penyonuke Cpouje (Cryorcbenu enacnux PC, 6p. 98/06 u 115/21), unan 36, cras 2;
Buz.: Jb. Kosauesuh, Y. HoBakosuh, “MupHo penaBame criopoBa MOBOIOM JHCKPUMUHALM]E
3aIl0CICHUX Ha OCHOBY MOPOAMYHUX NyKHOCTH, [Ipaso u npuspeda, vol. LVI, 6p. 7-9/2018,
crp. 453-454.
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MIPOITHCA U JIaje MUIIJbEEha 0 oipendamMa HalpTa IIPOMHca y ITUJbY YHanpehema
paBHonpaBHocTH. Konauno, [ToBepeHNK Ipernopydyje opraHuMa jaBHe BIACTH
U JIPYyTUM JTUIIIMa Mepe O 3Hauaja 3a MOCTU3aHke PAaBHOIPABHOCTH.

Hajsaxxuwuja oBmamhema IloBepennka orienajy ce y pasmaTpamy
nputyxou: y 2018. roqunan, nmomgHeTe cy 674 mputyx0e, HapeIHE TOIUHE
BUXO0B 0poj je m3Hocuo 711 mputyx0u, nok cy y 2020. roquHH MTOTHETE
674 npuryx6e.'** Benuku 6poj mpUTy OH OJHOCHO C€ HA TUCKPHUMUHAIIH]Y
Ha pany. [lltaBume, mpuTyx0e MOBOJOM JTUCKPUMUHAIM]E HA paay YHHE
TpehuHy yKymHOT 6poja cBUX MpUMIbeHUX puTyx6m ox 2009. rogmHe 10
nanac.'*

[IpuTy:x0y MOKe TIOTHETH CBAKO JIUIIE KOje cMaTpa Aa je JTUCKPHUMHU-
HHUCAHO, a TIOCTYTIAK 110 MPUTYKOH MPEJICTaBIba GPCHY NOCEOHO2 YIPABGHOZ
nocmynxa. Ilputyx6a nonnera [loBepeHnKy Mopa OUTH JOCTaBJbEHA, Y
poky ox 15 mama, nmuIly 3a Koje je y mpUTYy>kOM HaBeIEeHO a KPIIH 3a0paHy
IHUCKPUMUHAIIH]E, a OHO j€, TIOTOM, Ty HO Jla y POKy ox 15 maHa om mpujema
MPUTYXKOE, Ha Y U oaroBopH. [loBepeHuK je myxaH ga y poky ox 90 mana
O]l IprjeMa MPUTYKO0e A4 MULIIbEHE /1a JIN Y KOHKPETHOM CITy4ajy MOCTOjH
MUCKpUMUHAIIA]A U 1a 0 B’eMy o0aBecTH o0e crpaHe. YKoauko Hale ma
je momuio 1o moBpene 3abpaHe nuckpuMmuHanuje, [lopepeHnk je mykaH aa
JIOHECE TIPETIOPYKY, y K0joj he yImyTHTH mociionaBia y moxespHa CpeicTBa 3a
IPEBa3UIIaXKEHE MOCIIEINIIA TIOBPE/IE, IOK j€ TIOCIIOIaBall Iy KaH Jia Ipey3Me
onrosapajyhe mepe y poky ox 30 maHa on mpHjeMa Mpernopyke, Kao U aa
obasectu [loBepeHnKa o mpeny3eTuM Mepama. Y ciiydajy Jia MmocjoiaBail
MPOITYCTH Jia MOCTYIH TI0 Mpernopyu, [loBepeHnK MoXe Jia 0 MOBpeIn
00aBeCTH JaBHOCT, ajld M Jia OJUTYYH O MOKPETamy CTpaTeIIKe MapHHIIC,
MPEKPIIAJHOT YIIH KPHBHYHOT TIOCTYTIKA, JIOK JIMCKPUMHHHUCAHO JTUIE MOXKE
Jla TIOKPEHE CYJCKH MOCTYIIAK 3a 3allITUTY Ol JUCKpUMUHaIHje Ha pany. C
THM Yy Be3H, Tpeda UMaTH y BUY Jla Ce Y MPaKkCH, 00aBeIITaBame jaBHOCTH
TOKa3yje Kao BPJIO JIEJIOTBOpHA Mepa, Oyayhu 1a mociiogaBIu HEPETKO
HIOCTYTIajy 10 MUIILIbeHbY [ToBEepeHHKa, caMo Ja OHO He Ou OmIto 00jaBibeHo. !
OBo je u jenuHa cankuuja kojy IloBepennk mMoxe n3pehu, Oynyhu na auje
oBnamrheH 3a KaXmbaBame MOCI0aBala IPyruM CaHKIMjaMa, HUTH je Y
moryhHocTH na ex officio (1j. 6e3 MPeTX0HO TPUMIbEHE TPUTYKOE) TOKpEHe
HOCTYIIAK 3a 3alITUTY Of AUCKpuMuHanuje.*> Takole, Tpeda umaTu y BUILY
Jla CyJ1 HYje Be3aH MUIILJbeeM [loBepeHKa 0 TIOCTojarby IUCKPUMHUHAIIT]E,

139 1. Krstic, Serbia - Country report "Non-discrimination’, op. cit., cTp. 65.

140 [Iloceban uzeewmaj Iogepenura 3a 3awumumy pasHONPAGHOCMU O OUCKPUMUHAYUJU )
obnacmu paoa u 3anouibasarwa, 284.

141 1. Krstic, Serbia - Country report "Non-discrimination’, op. cit., ctp. 71.

142 Ibid., 64.
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Kao M TO Ja c€ MPOTUB MHUILJbeHa [loBepeHnKa He MOXKE M3jaBUTH Kajada
(amu ce moBogoM onpeleror morahaja Moxe TIOKPEHYTH CYACKU MOCTYTIAK).

4.2. /lonpunoc uncnexuyuje paoa 3auimumu 00 OUCKpuUmMuHayuje

4.2.1. Onwume nanomene

Y Penyonunin CpOuju, MHCIIEKITH]CKU HaI30pP Y 00JIaCTH paJHIX 0JJHOCA
BPIIM MHHUCTAPCTBO HAJICHKHO 32 MOCsIoBe pajaa.'* TTocnoBu nHCIEKIIHjCKOT
Ha/130pa Cy, IPUTOM, IOBepeHU MHCIeKTopaTy 3a paji, KOju je OpraHMu30BaH
0 JIATHHCKOM MOJENTYy WHCIICKIIHje pajia, Tj. HaA3upe MPUMEHY 3aKOoHa O
paay ¥ Hu3a noceOHMX 3akoHa. OCHM Tora, HHCIIEKIIHja paja HaJa3upe u
npuMeHy 3aKoHa 0 3a0paHu JTUCKPUMHUHAIIHjE, Y JeNy KOjH Ce OJJHOCH Ha
3a0paHy IUCKPUMHUHAIIH]E Y 00IaCTH pajaa, Kao U MPUMEHY 3aKOHa O POTHO]
PaBHOIMPABHOCTH, Y JISTY KOjU CEe TUYE CIIpevyaBara U 3alITHTE O] TIOJIHO U
POITHO 3aCHOBaHE JMCKpUMUHAI]e Ha pany. [[prMeHa oBUX Mporuca Hai3upe
ce Kox cBuX (momahux m cTpaHMX) mociaomaBana,'* y3 usyserax apskaBe,
Kao TocionaBia, oOyayhu na y moceOHOM peskuMYy palHUX OJTHOCA, YIIPaBHA
WHCIIEKITMja BPIIA HAJ30p HaJ MPUMEHOM IPOIHCA Of 3Ha4aja 3a Mpasa,
Jy’KHOCTH ¥ OITOBOPHOCTH JPKaBHUX CIYKOEHUKA, Ka0 W 3aIOCIEHUX Y
OopraHrMa ay TOHOMHUX MTOKPajuHa U jJeIUHAIIA JIOKaTHe camoyTtipase. C TUM
Y BE3H, MOJKE C€ YOUHTH MOTpeda 3a ypehuBamem oHOCa HHCIICKITH]jE paaa
U IPyTHX cy0jeKara KOju YUecTBY]y y HaA30py HaJ MPUMEHOM MEPOIaBHUX
nponuca. To HapoYUTO BpeAu 3a Apyre MHCIEKIHje, jep ABOCTPYKH H
BUIIECTPYKH MHCIEKIIN]CKH HAA30pH BOJIE PACUIIaby U OHAKO CKPOMHUX
KamanuTeTa” u cpecTaBa WHCIEKIH]ja, TTPe CBera 300r M30CTaHKa jaCHOT

143 3axon o munuctapcteuma (Cnyorcoenu enacnux PC, 6poj 128/20), unan 19, ctas 1.

144 3akoHoM 0 HHCHEKIHjckoM Han3opy (Cnyorcoenu enachux PC, 6p. 36/15, 44/18 u 95/18)
osnanthema HHCIEKIMje paia MPOLIMPEeHa Cy U Ha Ha/130p HEPErHuCTPOBAaHUX Cybjekara.

145 ¥V 2021. ronunu, MHCIekTopart 3a pa 3anoibasao je 203 nHcnekropa paaa (Munucrap-
CTBO 3a paj, 3aI01JbaBakbe, 0Opavka 1 COllMjaiHa nuTama — HCnekTopar 3a paj, M3semiraj o
pany Uucnextopara 3a pan3a2021. ronuny, beorpan, 2022, ctp. 3). Taj 6poj je 6uo Bpiio 65au3y
cranapay MelhyHapose opranuasiyje paja Koju ce THUe MPernopyIeHor MHHUMAIHOT Opoja
uHcnekTopa paga Ha 10.000 3anocnenux. Mnak, He cMe ce ryOUTH U3 BUJa HU YKyIaH Opoj
nocionasana y Pery6muim Cpouju, Oynyhu na ce nmpuBpeaHa akTUBHOCT Hajuenthe obaBsba
KpO3 OpraHu3aiuoHe Gpopme ¢ MajauM OpojeM 3anociaeHuX (y IMpoCeKy ca MISCT 3aM0CICHHX
IO jEeJIHOM MOCJIOABILY), 300T Yera HHCIEKIMjCKUM KOHTpOJIaMa He Mory Outu oOyxBaheHu
CBHU MOCJIO/JABIM Ha TOJMIIHEM, 11a YaK HU Ha METOrOAUIIKbeM HUBOY. [Ipema perneBaHTHUM
napamepTuMa, CBaKu Mocioasail Ou Morao OuTu 00yxBaheH HHCIICKIIMjCKOM KOHTPOJIOM TEK
jenaH myt y cBakux ocam roauna! JlogatHo 3abpHaBa M HEMOBOJbHA CTApPOCHA CTPYKTYpa
MHCIICKTOPA pajia, Ka0 M M30CTaHAK HUXOBOI' KOHTHHYHPAHOI CTPYYHOI ycaBpiuaBama. Jb.
Crojumh, Uucnexyujcku naozop y obracmu pada, NOKTOpcKa aucepranuja (HeoOjaBbeHa),
IIpaBuu dakynrter Yuusepsurera y Hosom Cany, 2013, ctp. 451-452.
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pasrpaHuuena HaJJIeKHOCTH U3Mely pasiuyuTHX yIpaBHUX OpraHa U
WHCIIEKIIM]CKUX CIYXOHM Koje uMajy oBianihiema y HCTHM ceKTopuma. 46
Hanzopna gyHKIM]ja MHCTIEKITH]E paia HEPETKO ce peKyana u ¢ GyHKIrjama
HE3aBHCHHUX KOHTPOJHHX Tena, ykipydyjyhu IloBepenuka 3a 3amrTuty
PaBHOIIPABHOCTH, Ko U 3aIITUTHHUKA T'pahaHa, y 9ujy obyacT paja crana u
POJIHA PABHOIIPABHOCT, OJIHOCHO JIaBakbe MPETIOPYyKa OpraHuMa jaBHE BIACTH
3a mpely3uMame Mepa y HJby yHanpehuBama BUXOBOT pajia y o0iactu
pomHe paBHOIpaBHOCTH.!

4.2.2. [Ipesenmusne mepe

Wncnexropuma paza Mopajy OuTH JOCTYNHU e(pUKACHU HHCTPYMEHTH
3a 00e30ehuBame 1eI0TBOPHE MPUMEHE PagHONPaBHUX Mpomuca. Y TOM
CMMCITy, MHCTIEKIIH]ja pajJia MOXKe IPey3UMaTH TPH BPCTE Mepa: IPEBEHTHBHE,
KOPEKTHBHE U pernpecuBHe Mepe. CBaka oJ] BbUX, Jiajbe, YKIbydyje Behu Opoj
KOHKPETHHX Mepa, KOje HHCIIeKTopuMa Tpeda 1a omoryhe 10BOJbHO IIUPOK
KaTaJIOr MHCTPYMEHATa 3a JejoBame.

3aKkoH O paJy HE WUMEHYje IOjeUHE NpeseHmusHe mepe, 0K
Ccy 3aKOHOM O HMHCIIEKIIMjCKOM HaJ30py MPOIHUCaHEe Mepe YIo30paBarmba
HaJA3UPaHOr cy0jeKTa O HEeroBUM 3aKOHCKMM 00aBe3aMa M yKa3uBama Ha
MoryhHOCT HacTynama MTETHUX MOCIeINLa MOCI0JaBUYEBOr MOCTYamka,
Te Mepa Hajlarama peay3uMama Wil y3apKaBama o1 opehenux pagmu.'*
Takohe, MHCHIEKIMja paja ©Ma U OBJamheme Ja CAYMHU U Ja Ha CBOjOj
MHTEPHET CTPAaHUIM 00jaBU aKT O MPUMEHH MPOIHCA, KOJUM CE HaJ3UPAHUM
cy0jeKkTHMa oJlaKIIaBa MPUMEHa MPOIIHCA, aJli CE M YTUYE Ha YjeIHaYaBabe
npakce MHCIIEKTOpa pana. Hamasme, IpeBeHTHBHO jAeiioBambe o0yxBaTa U
caBeTOAaBHE [10CETE, Kao M 00jaBJbUBAE KOHTPOIHUX JIUCTA, KOj€ HaJI3UPAaHIM
cyOjekTrMa omoryhasajy caMonponeHy pru3rKa, 00aBelTaBame jJaBHOCTH O
IpoMeHaMa MPONKCA U IpaBUMa M 00aBe3aMa KOju M3 HUX Mpou3Jase 3a
HaJ3upaHe cyOjeKTe, IPOMOBUCAE KYJITYPE IPaBUIIHE U ITOTIYHE IPUMEHE
¥ TIOIITOBakha MEPOJaBHUX Iporuca Mel)y conujamHum nmapTHepuma, HIp.
OpraHn30BambEeM CEMHUHApa 1 00yKa 3a Mperno3HaBambe JUCKPUMUHALUje Ha
pany, OCMUIIbaBaKkEM IPEBEHTHBHUX M TPOMOTHBHUX KaMIIakba U CITMYHO.
OBe Mepe MOT'y YTHLIATH Ha ClipeuaBamke JUCKpUMUHALIM]jE Ha pany, Oynyhn

146 Kuska Bypuh, UnTerpanuja nacnexkunje paga y CpOuju — HOBU IPUCTYH y BPIICHY
Haj3opa. [lBa cucteMcka nutawa, Paono u coyujarno npaso, op. 1-6/2005, ctp. 118.

147 M. IajBaunnuh, H. [Terpymmh, 3Ha4aj HHCTUTYLIMOHATHUX MEXaHU3aMa 32 OCTBAPUBALC
POZIHE PaBHONPABHOCTH, 300pHuK padosa [Ipasnoe gpaxynmema y Huwiy, vol. LIII, 6poj 67,
2014, ctp. 37-38.

148 Jb. Crojumh, ctp. 193.

149 3akoH 0 MHCICKIIM]CKOM HA/I30py, WiaH 26.
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Jla Cy MHCIIEKTOPH pajia jeANHH jJaBHOIIPABHY CyOjeKTH KOjU MMajy IPUCTYT
CBMM MecTHMa paja.'*® YpaBo To je o1 mpecyIHOTr 3Ha4aja 3a OCTBAPUBAHE
“IPOCBETUTEIHCKE” YIIOTE MHCTICKITH]jE PaJia, Y CMUCITY €(PUKACHOT MTPCHOIICHA
noTpeOHUX nHMOpMaIKja nocaoaaBMa 1 paaauiuma.”! KonauHo, He Tpeda
ryOuTH U3 BUJIa HU TO JIa HAJ3MpaHu Cy0jeKTH T0/IaTHO MMa3e Ha 3aKOHUTOCT
CBOT JIeNIOBamha, Kajia Cy CBECHU Jia IbIXOBE aKTUBHOCTH JECY UM MOTY OUTH
npeaMeT Hajazopa.'>?

4.2.3. Kopexmuene mepe

KopekTuBHe Mepe ce mpeay3uMajy y [IHJbY OTKJIakakha He3aKOHUTOCTH
y pany mnociojaBara, a moapa3yMeBajy yKa3uBame Ha MOBPEy MEPOJIaBHUX
IIPOITKCa, OJJHOCHO Ha HEJIOCTATKE U HEMIPABUITHOCTH Y IPUMEHH IPOITHCA, Y3
OCTaBJbakE IPUMEPEHOT POKA 32 IbHXOBO OTKJIAkAkhEe, KA0 1 32 OTKIIAkhAbhEe
BUXOBUX MITETHUX mocieauia. OBe Mepe ce MOy KOPHCTUTH CaMoO aKo je
WHCIEKTOP Pajia HECIIOPHO YTBPANO YUEHCHUIIC BE3aHE 3a MOBPEY IPOITHCA.
OH Tajja MHCAaHUM aKTOM yTBpl)yje HEJJOCTaTKe UM HEPABUITHOCTH M HAJIaXKe
MOCIIOAABITY a UX oTKJIOHU. [locimomasar je nyxaH 1a y poKy 4ujy Ty KUHY
onpelhyje uHCIIEKTOp — 00aBeCTH MHCIIEKIIN]Y pajia O U3BPIICHY HAIOKEHE
obasese.!”® Takole, mociomaBar Moke MUHUCTPY HAJJICHKHOM 3a MOCIOBE
pajia moHETH ’KajI0y MPOTUB PEllieka KOJUM Ce HaJlaKe OTKIIamhame yTBpheHe
TOBpeJie, IOK Ce MPOTHUB PEliekha MUHUCTPA MOXKE BOJUTH YIIPABHU CIIOP.
Kaxko »xanba, mo mpaBuity, iMa CyCIICH3HBHO JICjCTBO, ITOCTYIIAK PUMEHE
KOPEKTUBHE MEpE Ce MOXKE OAYKUTH, 300T yera ce Kao meH HajBehwm
HEJIOCTATAK M0jaBJbyje YECT U30CTAHAK HEOMXOHE EKCICUTHBHOCTH. >

PeniemeM K0juM HHCIIEKTOP HaJIaXKe OTKJIamhakhe IOBPE/Ie He MOXKE Ce,
MehyTUM, MEPUTOPHO OUTYYHBATU O JUCKPUMUHAIIU]H HA PaJTy, HE3aBHCHO
O]l TOTA JIa JIU je 3aIl0CIICHU TIOBPEIIOM IPOIIKCA CTaBJbeH Y (HE)IIOBOJBHU]H
TI0JI0KA] MJIX je TIOBPel)eHO HEKO KHEeroBo MpaBo WK MY je, MaK, JaTo BUIIE

150 OBe aKTHBHOCTH MOT'Y C€ [OCMATpaTH Kao [0 LIMpe “aHTHIMIATOPCKE MOJUTHKE”
HPOAKTHBHOT YCKIIajUBarba MOCIOBHE MMPAKCe ¢ aHTHNCKPUMHUHALIMOHUM 3aKOHOIABCTBOM,
y 4eMy, IIOpe/l [OCII0/[aBala, BaXHY YOIy UMajy pasinuiTH APKABHU OpraHu, YKbydyjyhu
MHCIEKLM]y paja U He3aBHCHa KoHTpoia Tena. M. Mercat-Bruns et al., Les juridictions
et les instances publiques dans la mise en ceuvre de la non-discrimination: perspectives
pluridisciplinaires et comparées, Ministére de la Justice, 2017, ctp. 180.

151 G. Albracht, Globalization, workplace and health, Labour Education 6p. 3-4/2005, ctp. 7.
152 M. Credanosuh, [I. Pagosanosuh, /1. Jomosuh, Boouu 3a npumeny 3arxona o
uncnexyujckom naosopy, lpencrasuuinteo Cardno Emerging Markets USA Ltd. Beorpan,
20172 crp. 136.

153 Jb. Crojumh, ctp. 207.

154 [bid., ctp. 403.
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npaBa Hero HITO MY 10 3aKoHy npunana.'> To, tasbe, 3HA4YM /1 je HHCIIEKTOP
osJtariheH Jia MoCIoAaBIy HaJIOKHU OTKJIabarbe yTBPhESHUX MOBPE/Ia MPOIHCA
y oapelheHOM POKy, MOK je TOCIOoaBall My>kaH a TMOCTYIH IO PelIeHky
MHCIIEKTOpa, a IITOo, Jajbe, MojJpa3yMeBa Ja IMociaoiaBail, moctynajyhu mo
peliey HHCIIEKTOPa, MEPUTOPHO OUTYUYje Y CKJIAAy C HAJOTOM M3 OBOT
pererba.*® Y ToMe ce HHCTIEKIIMjCKU HAA30D CYIITHHCKY Pa3InKyje O CY/ICKe
3amrTuTe, Oyayhn ma MHCIEKTOp paja MITHUTH, ITPe CBera, MHTEPEC ApKaBe
Ja ce 00e30e/11 TOCIIETHO MOIITOBAKE U JACTOTBOPHA IIPUMEHA MEPOIaBHUX
MpOIKca OJf CTpaHe CBUX IOCJIOAaBalia Koje TH Mpomucu obasesyjy.”’
HapagHo, 11 3a10C/ieH! HMa HHTEPEC Jia Ce MOMTOBAhEM MEPOIABHUX MTPOTTHCA
CTBapajy yCJIOBH 3a JICTIOTBOPHO OCTBAPUBAIHE HETOBHX MpaBa, T€ CC y TOM
JIe7Ty MHTEePECH 3al0CIICHOT TIOKJIaIajy ¢ HHTepecHMa JIpikaBe, a ITo CTBapa
YTHCAK O aHT@KOBAHOCTH MHCIIEKTOPA pajia Ha 3aIITUTH T10jeAMHAYHUX TTpaBa
3aI0CIICHHX, YKIJbY4yjyhH U BHXOBO IIPABO HAa PaBHOMPABHOCT.'®

VY 2021. ronuHW, WHCIEKTOPH pajia Cy JOHEIW JABa pemema 3a
OTKJIamamke HEMPABIUTHOCTH BE3aHUX 3a ofpende 3akoHa O paay Koje ce
onHOce Ha 3a0pany auckpumuHanyje; y 2019. u 2020. roguau, HEje 6uI0
TaKkBHUX peniemna; y 2018. ronuan moueTo je 16 permema; y 2017. roguHu T0HETO
je 19 pemema, nok cy y 2016. ronuau qoHETa 23 pemieha 3a OTKIAkAkhe OBUX
HerpaBuiHoCcTH.

4.2.4. Penpecuene mepe

WHcneknuja paza uMa Ha pacnojaramwy jeIHYy PElpecUBHY Mepy -
aKo OTKpHje J1a je TOBPEIOM MEPOJAaBHHUX IPOIKCA U3BPLICH MPEKpLIa],
nozaHehe npexpIajHoOM Cyy 3aXTeB 3a IOKPETamhe MPEKPILAJHOT TOCTYIIKA.
3aKOHOM 0 pafy je, HauMe, KpIleme 3a0paHe TMCKpUMHUHALIN]je YTBPh)EHO Kao
MPEKpIIaj, C TUM IITO ce oApenda 3aKoHa Koja ce THYe MOAHOLICHa 3aXTeBa
3a MOKpeTame NpeKkpajHor nocrynka (“Mucnexrop paga noanehe 3axres 3a
MOKPETamke MPEKPIIAJHOT NOCTYTKA [...]”") “pa3iuauTo TyMayu y JuTeparypH.
[Ipema jeqHOM cxBaTamy, KOje Ce YMHH NPUXBATILUBH]UM, HHCIIEKTOP paaa

155 T. MapkoBuh, HoBuHe y nponucuMa 0 Haa30py HaJ MPUMEHOM MPOIKCa O pay, y: 3.
Wsomesuh (yp.), Hosune y 3akony o pady, I'mocapujym, 2015, ctp. 197-198; Jb. Ilibakuh,
“IIpaBHe MoCIeIMIe MHCIIEKIMjCKOT Ha[30pa U KOHTpoJie y o0llacTH pasHuX oxHoca”, Paono
u coyujanro npaso, 6p. 3-6/1998, crp. 202-203.

156 Jb. [1pakuh, ctp. 198.

157 Ibid.

158 Ibid.

159 Hag. npema: MuHHCTapcTBO 3a pajl, 3aMollbaBambe, OOpadka U COIMjaIHA TUTAbA —
Wucnexropar 3a pax, M3semraj o paxy Mucnekropara 3a paj 3a 2021. roxuny, 2022, crp. 30.
160 3axoH o pany, wian 270.
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UMa JIYXKHOCT Jia TIOIHECEe OBaj 3aXTeB,'®! 0K je mpema APyroM cxBaramy y
MUTarky caMO MOTYRHOCT MOKpeTarba MPeKPIIajHOT MoCTymKa®,
CraHOBHIIITE J]a MEPOJABHE IIPONHUce Tpeda TYMAauNUTH Ha HAYWH J1a je
MHCIEKTOP pajia Jy)KaH Jia MOKPeHe MPEKPIIajHH MOCTyIIaK 3aCHUBAMO Ha
JE3MYKOM TyMadeky IpeIMeTHEe HOPME, aJIi 1 Ha YHECHHIIN J1a j& MHCIICKTOP
paja jelnHY jaBHOIIPABHH Cy0jeKT KOjU MMa IPUCTYTI CBUM MECTHMa paja.'s
Hmnak, moctoju u moTpeda /1a ce mpeaMeTHa ofapeada carieaa y CBETIIy
craunmapaa Mebhyunapomne opranmszamuje paga (MOP). Oo crora mTo
Koungenmja MOP 6poj 81 octaBspa MHCIEKTOPHUMA pajia OBJalIheme aa
c11000/1HO Oy Ye a v he JaTH OMOMEHY MJIH CaBeTe, YMECTO Ja 3al0uHy
WK TIPEITOKE TObemne. Y ToM cMmucity, BepyjeMo 1a 01 yCKIa uTH 3aK0H O
pany ¢ Konsentinjom MOP 6poj 81 u mpeasuaeTn MoryhHOCT (He ¥ 1y KHOCT)
MHCIIEKTOPA pajia Jia TIOJHOCE 3aXTEB 3a MOKPETarhe MPEKPIIajHOT MOCTYIIKA.
TlokpeTtame TpEKpIIajHOT MOCTYIKa C€ MOXKE KBaTHU(UKOBATH
Kao perpecuBHa Mepa, Oynyhu a MoXKe MMaTH 3a MOCIEANILY U3PHIIAhe
HOBUYAHE Ka3HE y MPEKPIIajHOM MOCTYIKY. Mako, HauMe, HHCIIEKTOp paja
HE O/ITy4dyje O MPUMEHHU PEIPECUBHE MEPE, OH MOCPEAyje KO HaJICKHOT
oprana jia TaKBa Mepa, TipeMa noTpebu, Oy ie mpeay3era mpema mocIoaaBiry.

161 Jb. Crojuuh, ctp. 214; 3. UBomesuh, Padno npaso, [lpaBHu dakynter YHUBEp3UTETA
“Yuunon”/Ciyx06enu riiacuuk, 20158, crp. 342.

162 Taxko: II. Joanosuh, 364; b. Yonuh, 3aumrrura npasa 3amocieHux Mpex CyJOBUMA U
Mpel MHCTICKIN]CKUM Oopranuma, Paono u coyujanno npaso, op. 1-3/2002, ctp. 154. Y 2018.
TOJIMHH, MHCTICKTOPH Pajia Cy MofHeu 6.538 3axTeBa 3a MOKpETame MPEKPIIajHOT MOCTYIIKA,
mTo je 3a 80 mocTo BHIIE 3aXTeBa HEro y mperxonHoj roguuu. Y 2019. romunu, 6poj Thx
3axTeBa U3HOCHO je 6.807, on uera cy 5.363 3axTeBa mojHeTa y 0071aCTH PaJHUX OHOCA JIOK
jey 2020. rogunu 6poj moxHeTHX 3axTeBa omnao Ha 3.773. Konauno, y 2021. roquHu, NOAHETO
je 2.390 3axrteBa 3a MOKpeTame MPeKpIIajHux moctynaka. Hae. mpema: MuHUCTapCTBO 32
paj, 3aronubaBame, 6opavka M ColMjaliHa HTama — MHcnekropar 3a pax, M3BemTaj o paxy
Mucnexropara 3a pax 3a 2018. ronuny, 2019, crp. 7; MuHUCTapCcTBO 32 paj, 3arolbaBambe,
Oopauka u colujanHa nuTama — ViHcnekropar 3a paj, M3Bewraj o pagy MHcnekropara 3a pan
3a 2019. roauny, 2020, ctp. 7; MUHHCTApCTBO 3a pajl, 3alollbaBambe, Oopayka 1 COlUjaTHa
nutama — MHcnekropar 3a paj, M3seinraj o paay Muacnekropara 3a paja 3a 2020. roauny, 2021,
cTp. 7; MUHHCTApCTBO 32 paj, 3anolbaBame, OOpayka U ColMjaiHa uTama — MHcnekropar
3a paj, W3semraj o pagy Mucnekropara 3a pajn 3a 2021. roguny, 2022, ctp. 19.

163 3a pasnumKy O] WMHCICKTOpa paja KOjU BpIIC HEMOCPEIaH HAA30p Hal MPUMCHOM
MEpOJIABHUX TIPOIKCA, jaBHU TYKUJIAI[ JOJIa3U JI0 Ca3Hama O MPEKPIIajy U3 PasIHYUTHX
MpUJIora KOju Ce JOCTaBJbajy Y3 MpeKpliajHe npujae. To je ¥ pasjor mTo y MpaKcu, jaBHH
TYXHJIall PETKO TMOJHOCH 3aXTeB 3a MOKpETame MpekpiiajHor mocrtynka. M. Bykoswuh,
Ipexpwajno npaso, lpasuu ¢paxyirer Yuusepsurtera y beorpany, 20214, ctp. 154.

164 Kousenuuja Meljynaponse opranuzanuje paga opoj 81, (Cmyorcoenu nucm @HPJ —
Mehynapoonu yeoeopu, 6poj 5/56), unau 17, ctas 2.

165 . Hpawmkosuh, MHCceknMja paa U HEHH aKTH ¥ pajiibe Y BPIICHY WHCIEKIN]CKOT
Haz3opa, Paono u coyujarno npaeso, op. 3-6/1998, ctp. 180.
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Kanma ce 3a To CTeKHY yCJIOBH, HHCIIEKTOP pana mokpehe u apyre Bpcre
MOCTYyTIaKa MPeJT HAJISKHUM IP>KaBHUM OpraHUMa, YKIBY9y]yhul TOTHOMIICHE
TpHjaBa 3a YUYUHEHO KpUBHYHO Aeno. KoHadHo, y ckiagy ca 3aKOHOM O
WHCIICKIIM]CKOM HaJ30py, HHCIICKTOP pajia MOXe IMOJHETH YCTaBHOM CYIy
WHUIIMjATHBY 32 OI[CHY YCTABHOCTH M 3aKOHUTOCTH OIIITET aKTa IOCI0IaBIIa
1 3a 00yCTaBJbabhe HErOBOT H3BPIICHA, IITO j€, TaKkohe, BayKHA PEeIpecuBHA
Mepa.'s

VYV nopehemwy ca crannpanuma MOP, onmcaHa penmpecuBHa Mepa
YUHU CE HEIOBOJLHOM 3a 00e30ehuBame MeIOTBOPHOCTH CPIICKOT PaTHOT
3akoHOAaBCTBA.'" ¥V nyXy OBUX CTaHIap/a, HHCIIEKTOPH pajia MOTY, HauMe,
Jla U3pUdy MaHaTHE Ka3He, Kao U Ja IMpel] HaAJICKHUM OpraHuMa HHHUTIHPA]y
(mpUBpEMEHO HITH TPajHO) Oy 3MMahe JI03BOJIA  00YCTaBIhatbe O U3BPIICHA,
TE Ja Mpeny3umMajy Apyre Mepe koje omoryhaBajy moCTH3ame JKEJbEHUX
MJbEBA BE3aHUX 32 JIOCICIHY MPUMEHY MepoJaBHUX npomnuca. OBo THM
pe IITO Ce Y MPAKCH HEPETKO JICIIaBa Jia paJi HHCIIEKTOPA pajia ycMepeH Ha
OTKPHBAaKbE U KaKHaBamke MOCIIoaBala 3a MoBpe/iec MepPOJIaBHUX TIPOIHCa
Oye obecMuUIIIbeH Heaky pHoIhy mpekpirajaux cyaosa.'® To, mpennsuuje,
3HAYM Ja IPUMEHA jellnHe 3aKOHOM O pajly MPONHUCAHE PElpecUBHE Mepe
HE MOpa JIOBECTH JIO KaKiaBama rnocionasia. OBo 300T YMBEHUIE Ja 32
npekpiraje yrphene pagHonpaBHUM MPOMKUCHMA, TTPEKPIIajHU TOCTYIAK
nokpehe mpekpiiajau ¢y, Ha OCHOBY 3aXTeBa MHCIIEKTOPA pajia, Iph YeMy
HE MOCTOjH POK y KOM Ou Cya Omo Ay’kaH Ja MOKpeHe OBaj MocTymak.'®’
Crora ce MOXXe JJOTOJIUTH 14, ¥ TIOpe]T OJIarOBPEMEHE peakIlije HHCIICKTOpa
pajia, HaCTYIIM 3aCTapesioCcT MOKpeTama mpekpimajHor noctymnka.’”’ Ha Taj

166 3akoH 0 MHCIEKIM]CKOM HAI30py, WiaH 42, cTaB 7.

167 Tako: I1. JoBanoBuh, 364; b. A. Jlybapna, VHcnekiujcku Haa30p mnpeMa 3akoHY O
pany, Paono u coyujanuo npaso, 6p. 1-3/2002, ctp. 48-55; P. bpkosuh, Ycnyre uncrnekuuje
pajia, ynpaBHe MHCICKIHje U KaIOCHUX KOMHCHja y LMJbY 3aITHTE [paBa 3aMoCICHUX, Y:
M. Muhosuh (yp.), Yeayee u ooecosoprocm, IlpaBau dpakynrer Yausepsutera y Kparyjesity,
2017, ctp. 735.

168 C. JIunosunh, MHcnekuujcky Haa30p Ka0 HHCTPYMEHT GopOe NpOoTUB (GakTHIKOT paja
y nomaheM u MehyHaponuom npaBy, Cmpanu npasuu scusom, roa. 63, 6poj 3/2019, ctp.
112. Ioceban mpobieM MpeacTaB/ba HEYjeIHAYCHOCT y MOCTYIAky CyIuja 3a MpeKpliaje
IOpy  OIMEpaBaly BHUCHHE HOBYAHMX KasHW. llojeiuHe cCyauje, HauMme, NpuberaBajy
3HAYajHOM yOllaKaBamy Ka3HHU JAJICKO KCIIOJ HajMamke Mepe Ka3He, YKOIHUKO MOCToje OMio
Koje oJsakiiaBajyhe OKOJHOCTH, JIOK JPYre CYIuje y CIMYHO] CUTyallUjH U3pUYY KasHe y
nponucanoM pacnony. Jb. Crojuuh, op. cit., ctp. 213.

169 Jb. Crojuuh, op. cit., ctp. 216.

170 'V 2018. rogunu, 3actapeino je 398 mokpeHyTHX MPEKPIIajHUX MOCTyNnaKa. Y HapeaHo]
TOJIMHH, MHCTICKTOPH pajia moxHenu cy 1.869 3axTeBa 3a MOKpeTame MPEKPIIajHOT MOCTYIIKA,
npu 4yemy je 3acrapeno 270 nocrymaxa, 1ok cy y 2020. roaunu nogaera 2.172 3axTeBa 3a
HOKpETamke MPEKPIIAjHOT MTOCTYIKA Y 00JIaCTH paJHUX O/IHOCA, a 3acTaperia cy 452 mocTyInka.
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HAY¥H, CIIOPOCT MPABOCY/IHOT CHCTEMa JIOBOJIM | JI0 HApYIIIaBamba ay TOPUTETa
WHCIIEKIIHjE Pajia ¥ N30CTaHKa TeHepajHe mpesennuje.””! Y tom cMuciy ce
YUHU TOTPEOHUM MPOITNPUBAHE KaTAJIOTa PEPECUBHIUX MEPa MHCIIEKITH]e
pana.”z

4.2.5. Oonaearve uzgputerba nocio0aguedoe
pelera 0 omKasy y2e08opa o paoy

Ilo 3akony o paay, MHCICKTOpP pajaa, koju Hale ma je “pericmeM
MOCJIo/IaBlia O OTKa3y yroBopa O pajy O4YHUIJenHo mnoBpeheHo mpaBo
3arocieHor”, AyKaH je J1a, Ha 3aXTeB 3al0CICHOT KOjHU je TIOKPEHYO pajHu
CIIOP, OZIJIO’KH CBOJHIM PEIICHEM H3BPIICHE PEIICHa 0 0TKA3Y - JI0 JIOHOIICHa
MpaBHOCHaXHE CyacKe oryke.”> OBo ojmararme MpeacTaBba CBOJEBPCHY
npuepemeny mepy, Koja ce JOHOCH pajH 3allITUTE MpaBa 3aroCICHOT 10
PaBHOCHAXKHOT OKOHYama CyJICKOT MOCTYTIKA, a CACTOJH CE Y IPHUBPEMEHO]
peunTterpanuju.' TIoTomo] KBaNMHdUKALMjH, TPUTOM, ©UMa MECTa jep ce
pelieleM MHCIEKTopa He OUTy4yje 0 3aKOHUTOCTH OTKa3za. MHcmekropar
3a paji, Kao MpeACTaBHUK jaBHE yIIpaBe, IPUMEEbYje OBY MEpy YMECTO Cy/a,
MpeJl KOjUM je MOKPEHYT PaJHH CIOp 3a 3alITHTY IpaBa Ha 3allTUTY O]
HE3aKOHUTOr 0TKa3a. To, HapaBHO, HE MCKJbyUyje OoBiamiheme cyaa na, y
CKJIa/ly ca 3aKOHOM O U3BpIIICHY U 00e30¢ehemy, Y TOKY paJHOT criopa, IOHECe
MpHUBpPEMEHY MEPY KOjoM ce 3amociienu Bpaha Ha pan.'”

Axo Halje 1a mpaBo 3aI0CIICHOT HUje OYUTIIEIHO TOBpel)eHO, HHCTIEKTOp
he onbuTH 3axTeB 3amocieHor.”® TuMe ce oTBapa JeTUKAaTHO MHTAbE Kaja
ce MMa CMaTpaTH Jia je IIPaBo 3arocICHOT OUUTIIeIHO oBpelero. V mpakcw,

Konauno, y 2021. roaunu, 3actapena cy 493 nokpeHyTa npekpiiajua nocrynka. Has. mpema:
MuHHCTapCTBO 3a paj, 3alolubaBamke, Oopauka U colMjaHa uTama — MHCcnekTopar 3a paj,
WzBemraj o paxy Mucnekropara 3a pax 3a 2018. roguny, 2019, crp. 13-14; Munucrapctso
3a paj, 3alolubaBame, Oopadyka W coLMjaiHa muTama — MHcnekropar 3a pax, M3Bewraj
o pany UMucnexropara 3a pan 3a 2019. roguny, 2020, ctp. 13-14; MunucrtapcTso 3a paf,
3anolbaBame, Oopadka M colMjasHa nuTama — VHcnekropar 3a pax, M3Bemraj o pamy
Mucnekropara 3a paa 3a 2020. ronuny, beorpan, 2021, 13-14; MunucrapcTBo 3a paj,
3anolbaBame, Oopadka M colMjasHa nuTama — VHcnekropar 3a pax, M3Bemraj o pamy
Mucnexropara 3a paz 3a 2021. roquny, 2022, ctp. 20.

171 Hucnekrop pana uma, MelyTuM, MOryhHOCT 1a mogHece HOBHU 3aXTEB 32 IOKPETAE
HPEKPIIAjHOT MOCTYIIKA.

172 Jb. Crojuuh, op. cit., ctp. 218.

173 3axoH o pany, wian 271, cras 1.

174 Onnyka YcraBaor cyma CpOuje Yx-14/2008, ox 3. meuembpa 2009. roguHe, www.
ustavni.sud.rs/page/predmet/sr-Cyrl-CS/222/?NOLAYOUT=1, 24. anpwun 2022.

175 3axoH 0 u3BplIekHY U 00e30ehemy (Cryacoenu enacnux PC, 6p. 106/15, 106/16, 113/17
u 54/19), an. 381-385.

176 3axoHn o pany, wian 271, cras 2.
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MMpEeAMETHH 3aKOHCKHU CTaHIapJ €€ pCIOBHO TyMa4yu Ha HaAYUH Ja je ImpaBo
3arociIeHOr OYUTIIeTHO oBpeleHo oHjIa “Kajia ce JIo 3aKJby4Ka O MOBpPEIn
npaBa Moxe nohm n 6e3 n3Bohema 0OMMHMjEr TOKa3HWBama, a TOTOBO j€
n3BeCcHO na he u cyn, 300T OBpe/e Mpasa 3aMoCICHOT, MOHUIITUTH OIITYKY
nocnonasna’.”’ To he, mpuMepa pajin, OUTH CITydaj aKo je MOCIoIaBaIll JOHEO
perieme 0 0TKA3y MAKO j& MPETXOIHO UCTEKA0 3aKOHCKHU (00jEKTHBHU HITH
Cy0jeKTHBHM) POK Y KOM C€ 3aITOCIEHOM MOKE JIaTH 0TKa3.!”s

[omto yTBpA¥M YME-EHUIIE, UHCIICKTOpP Tpeba Jia MPOICHH Ja JIH
j€ y OTKa3HOM IOCTYKY, TIPaBO 3aIrociieHor odurieaHo mnospeheno. To,
MIpEeIU3HAje, 3HAUN Ja C€ MPHJIMKOM WHCIEKIIN]CKOT HaJ30pa, WHCIEKTOP
OrpaHuyYaBa Ha OMKA3HU ROCHYNAK, & HE IPOIICHYje U OTPABIaHOCT Pa3jiora
3a oTka3.”” Y TOM CMHCITY, Y OBOM CiIydajy, HHCIIEKTOP paja He M3BOIN
JIoKa3e, HUTH OIlebyje NCTHHUTOCT YMIbEHNIIA, Beh Ha OCHOBY yTBpheHor
YUECHUYHOT CTama Olekyje Ja JU je NPaBO 3aroCiICHOT OYHUTIICTHO
nmoBpeheno nan He.'®® Ratio legis 0BOT 3aKOHCKOT pellierha Be3yje ce 3a
nmoTpedy “‘clipedaBama MTETHUX MOCIennIa Koje ou Morie mpouctehn us3
KOHAYHE OJITyKe TIOCJIOIABIIA, 4 UMjU OM ce HeraTUBHU e(ekat TeIKo Morao
HEeyTpaMcaT HAKOH JIOHOIIEa cyacke omryke”.®! Ope ce moceOHO MuCITH
Ha o0e36ehuBame mpodecrnonasIHOr MOI0Kaja ¥ €eKOHOMCKE CUTYPHOCTH
3aml0CIeHOr JI0 OKOHYama paJIHOT Criopa, W Ha m30eraBame mpodieMa
peMHTErpalije y Ciiydajy TOHHINTaja pemema 0 0Tkasy.s? OBy uin ApyTH
pasiio3u 3a MPOMHUCHBAKE MPEAMETHE Mepe HHUCY, MeyTHM, HaBEICHU Y
3akoHy 0 pany.

WucnekTop paga je AykaH Ja JOHECE peliere KOJUM Ce yCBaja
WM of0uja 3aXTeB 3aIoCieHor y poky oa 30 maHa o gaHa MOMHOIICHA
3axteBa.'’®® TlocomaBar je Ay’kaH /a MOCTYIH MO OBOM pEIIEHsY, Tj. JIa

177 T. Mapxkosuh, 208-209. Ciauyno u P. Be30Opaauia, JJomymreHocT ynpaBHOT criopa
MPOTUB KOHAYHOT PeIICHka HHCIIEKTOpa paaa, Paono u coyujanno npaso, 6poj 2/2014, ctp. 71.
178 M. Japuh, I'. Mapkosuh, Onarame n3BpicHa peliemha 0 0TKasy yroBopa o paiy, y: 3.
Weomesuh (yp.), 3awmuma npasa y obracmu paoa, I'nocapujym, 2013, ctp. 215-216.

179 Ibid., ctp. 212-213.

180 [Ibid., ctp. 213.

181 Pememe Munucrapctsa paaa u coudjanHor crapama Llpae Tope, 6p. 07-80, om 12.
mapta 1992. ronune, HaB. npema Y. boruhesuh, [IpaBHu Hax30p MHCHEKIMjE pana, Paoro u
coyujanno npaeo, op. 3-6/1998, ctp. 160.

182 A. JlazapeBuh, Paonu cnoposu y ee3u ca KOIEKMUGHUM OMNYyumarbem 3anocieHux u
Memoou 3a UX080 peuiasarbe, TOKTOpcKa Jcepranuja (HeoOjaBibena), [IpaBHu dakynrer
Yuusepsutera y beorpany, 2019, ctp. 598.

183 3akoH o paxy, wian 271, cta 4. Y 2017. rogunu goHeto je 310 periema 0 omiaramy
M3BPIICHA PElICHkha O OTKa3y, HApEeIHE TromuHe Taj Opoj je u3Hocuo 298 pemema, y 2019.
TOJHHH JI0HeTo je 221 pememe, y 2020. ronuuu noHeTo je 31 peweme, 10k je y 2021. ronquxu
noHeto 30 pererma 0 ojIaramby U3BpILCHA pelieha 0 oTKasy. Has. nmpema: MuHHCTapCcTBO 32

127



Jbybunxa Kosauesuh, [lpasna cpedcmea 3a 3aumunty OUCKpUMUHayuje Ha paoy y
Penyonuyu Cpbuju - cadpoicaj, yumesu u yzajamuu oonoc, cmp. 81-136, XXVI (1/2022)

3aIroCciIieHOM OMOTYhH Jia ce BpaTH Ha paja | J1a Ta IMpHjaBu Ha 00aBE3HO
conujamHo ocurypame.'® TIponymrame MOCIOmaBIA 1a MOCTYIH Ha OBaj
HA4YMH KBATH(HUKOBAHO j€ KAao MPEKpIaj, 300 4era MHCIEKTOp, Ha 3aXTEB
3aM0CIICHOT, MOJIHOCH 3aXTEB 3a TMOKPETame MPEKPIIAjHOT MOCTYNKa U
MPUCTYTIA U3BPIICHY pelieka Mo oapeadama 3akoHa O OIIITEM YIIPaBHOM
nocTymnKy.'s

Moske ce 3aKJBYUYWTH JIa je TPUMEHa IPEeIMEeTHE TPUBPEMEHE Mepe
CKOIYaHa ¢ OpOjHUM M3a30BUMa, OJT KOJUX C€ Kao T0CeOHO BaYKHHU TI0jaBJBY]y
onpehuBame caapKIHE CTaHAaAp/A ‘OUUTIICIHA TOBPEIA TPaBa 3aoCICHOT” 1
MOTYHHOCT IIPUMEHE OBE MEpe CaMo y CITy4ajy MOoBpeJia OTKa3HOT MOCTYIKA,
HE U y CITy4ajy HeolpaBaaHor 0Tka3a. To je cBojeBpcTaH mapamokc, Oyayhu ga
Ce Y CYJICKOM MOCYTITIKY, PEMHTErpalnja, Kao MpaBHa mocjieania He3aKOHUTOT
0TKa3a, TI0jaBJkyje camMo y CIydajy HEONpaBIaHOT OTKa3a yroBopa o pamy,
IOk he y ciydajy ga 0TKa3 He3aKOHUTUM YWHHU IMOBPEa MPABIIIA OTKA3HOT
MOCTYTIKA, CyJl OOUTH 3aXTEB 3aI0CICHOT 3a Bpahame Ha paj, y3 UCIIary
HakHase mrete.'® Konauno, mpobieM mpecTaBiba M OJCTY Ak O/ TIPaBHUIIa
0 CYCIICH3WBHOM JICJCTBY aJi0e, aJId U HEMOTYNHOCT 3aIlOCIICHOT KOM j€
0/I0MjeH 3aXTeB 3a OJlJIaramke U3BPIICHA Pelliekha 0 0TKa3y — Jla OCTBAPH U
YIIPABHOCYJACKY 3aLUTHUTY.

paj, 3aronubaBame, 6opavka M ColMjaliHa HTama — MHcnekropar 3a pax, M3BemTaj o paxy
MNucnexroparasapan3a2018. roquny, 2019, ctp. 10-11; MunuctapcTBo 3a pa/i, 3arolbaBame,
Oopauka ¥ colujasHa nuTama — MHcnekropar 3a pan, M3semraj o pany MHcnekropara 3a
pan 3a 2019. roauny, 2020, ctp. 10-11; MuHCcTapCcTBO 32 paj, 3amolljbaBamke, OOpavyka U
couyjanHa nuTama — MHcnekropar 3a pan, M3semraj o pany MHcnekropara 3a pax 3a 2020.
roguny, 2021, crp. 10-11; MunucrapcTBo 3a paj, 3amonubaBame, Oopavyka M COLMjaHA
nutama — MHcnekropar 3a paj, V3semraj o pagy Mucnekropara 3a paa 3a 2021. rogusy,
2022, ctp. 17.

184 'V nureparypu ocrtaje, Mel)yTuM, CriopaH IpaBHU OCHOB PaJia 3arociIeHor. JeaHa rpyna
ayTopa cMarpa Jia ce y Cliydajy IpHMeHe OBe IIPUBPEMEHE Mepe PaJHHi OJHOC HACTaBJba KAo
Jla OTKa3a HHje HU OWiIo, JOK je Jpyra rpyna ayropa Oimka MHUIUBbEHY Jia MOCIo/aBall ca
3al0CJICHUM 3aCHMBA HOBH PaJHU OIHOC, M TO 3aKJbYYCH-EM YroBopa O paiay Ha oxpeheHo
Bpeme. [ToTomu cTaB adhupmMucaH je 1 y HeKOJIMKO ojTyka BpxoBHoOr kacanmoHor cyna. Bun.:
A. Jlazapesuh, op. cit., ctp. 600-601.

185 M. Japuh, I. Mapkosuh, op. cit., ctp. 217.

186 A. Jlazapeuh, op. cit., ctp. 592-593.
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LEGAL REMEDIES FOR PROTECTION
AGAINST WORKPLACE DISCRIMINATION
IN THE REPUBLIC OF SERBIA

Summary

Although two decades have passed since the Labour Law regulated
protection against discrimination, and one decade since the Law on the Pro-
hibition of Discrimination entered into force, many challenges and problems
related to protection against workplace discrimination in Serbia remain. The
procedures that provide urgent protection against discrimination primarily
refer to filing complaints to the Commissioner for Protection of Equality,
who is not authorized to impose sanctions on employers, with one exception
being the prerogative to inform the public on violations of equality, nor to
initiate proceedings ex officio (i.e. without a prior complaint). The number
of complaints submitted to the Commissioner is high, but it still does not
seem to reflect, or at least not fully, the real scale of the challenges faced by
jobseekers and employees in exercising their rights.

The access to measures for quick legal protection, for persons discri-
minated against, is also provided through court proceedings, but in practice
these cases are not always treated with urgency. Namely, it takes more than
three years, on average, to get judicial civil law protection against discrimi-
nation, which has a further negative effect on the effectivness of the imposed
sanctions. This problem becomes even greater if we keep in mind the difficulti-
es in proving discrimination, as well as by the ambiguous anti-discrimination
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law framework. This is primarily because different anti-discrimination laws
introduce different discriminatory procedures, creating overlap. Furthermore,
protection against workplace discrimination can be achieved through labour
dispute proceedings (according to the provisions of the Labour Law), as well
as through discriminatory proceedings, noting that the relationship between
the two hasn’t been directly regulated. This is a challenge for the workers,
who feel discriminated against (in terms of having to make the decision on
the type of proceedings to initiate), and a challenge for the judges, who have
not been sensitized or trained to deal with this type of dispute. This is also
connected with the issues of the functions and the amount of compensatory
damages from workplace discrimination, since Law of Contracts and Torts
is quite rigid when it comes to regulating the function of compensation for
non-patrimonial damages. Its primary function is to provide satisfaction,
while the other functions, such as the prevention and deterrence from discri-
minatory behaviour are not even mentioned in the legal text, nor validated in
case law. This is reconsidered in the article in the light of European Union
requirement for compensation to be real, effective and dissuasive, as well
as in the light of the need to re-examine (un)acceptability of the subjective
concept of non-patrimonial damages. Along with those issues, the authoress
examines the issue of reinstatement of workers in case of discriminatory ter-
mination of employment, since an employee who feels was illegally dismissed
cannot file a request for reinstatement in a discrimination lawsuit, unlike in
a labour lawsuit.

Also, the paper analyses the protection against workplace discrimina-
tion in penal law, since case law shows the inertia of judges in misdemeanour
proceedings, often leading to the suspension of proceedings due to the statute
of limitations running out. When it comes to cases that have been finalized,
we can conclude that the judges oftentimes imposed fines lower than the
fines imposed for offenses regulated by other laws, which also indicates that
the judges still don’t have a real and complete understanding of the harmful
consequences of discriminatory treatment. Furthermore, the issue of amicable
resolution of workplace discrimination disputes is examined, as well as the
issue of administrative protection against discrimination, including labour
inspection’s contribution to protection against workplace discrimination.

Keywords: workplace discrimination, labour dispute; discriminatory

procedures; compensation for damages, penal law protection, administrative
protection.
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YBoa

OcHoBHHE ITPOOJIEM Be3aH 3a HAKHAJy TPOIIKOBA IPEBO3a MPOU3Ia3n
U3 BeoMa MpoOIeMaTHYHOT TyMadyelha eKOHOMCKE IIPUPOJIC OBOT TIPABHOT
uHCcTUTyTa. Hamme, 3aKkoH o pay nmpu3Haje 3arnocieHuMa mpaBo Ha HaKHaTy
TPOIIKOBA MPEBO3a 3a J0a3aK W O/JIa3aK ca pajia, YKOIHMKO TOCI0IaBall
HUje 00e30e10 concTBeHU TPeBo3. Bucnna HakHae oapeleHa je y BUCHHM
IICHE MPEBO3HE KapTe y jaBHOM caoOpahajy. 3akoHo iaBall je Jakje TPOILIKOBE
MPEeBO3a paHMKa aJIoIMPao Ha MOCII0IaBIIa, ONpe/e/byjyiu X HA Taj HAUMH
Kao0 TPOIIaK Ipolieca MPOru3BOJHE Y EKOHOMCKOM cMuciTy. CaMo mocTojame
OBOT PaJIHOMPABHOT MHCTUTYTA YTHYE Ha IIOHAIIIAKE U PaJIHUKA (3a1TOCTICHNX)
U ipor3Bohjaua (rmoconaBalia), OJHOCHO Ha BUX0Be MeljycoOHEe eKOHOMCKE
U npaBHe oxHOoce. [IpobieM ce ycrnoXmbaBa YHBCHULIOM Ja Je(UHICAHE
TPOIIKOBa IMpEB0O3a MMa W TOPECKONPAaBHU 3HAUYaj, a IMOPECKOMpPaBHU
WHCTUTYTH Takolje JONpHHOCE AUCTOp3UjaMa y MOHAIIaky €KOHOMCKHX
cyOjekara.

IIpenmer ananu3e y oBoM pany O6uhe ympaBo TpeTMaH HakKHaJe
TPOIIIKOBA MIPEBO3a Y PENEBAHTHUM 3aKOHCKHUM MPOMUCUMA, U TO Y 3aKOHY
0 pajy, 3aKkoHy O Tope3y Ha Joxojak rpaljaHa, 3aKOHY O JOMPUHOCUMA 32
00aBE3HO COIUjaTHO OCUTYpabhe, 3aKOHY O Tope3y Ha JOOUT MPaBHUX JTHIA
U 3aKoHy 0 mope3y Ha gonaty BpeaHocT. [lopen oBux u3Bopa, aHanuzupahe
ce CTaBOBH CYJICKE IMpaKce U MHUILJbEHha MUHUCTAPCTaBa HAMJICKHUX 32
(uHaHCHje U 3a paJHOIPaBHE OJHOCE, C 003UPOM Ha FHUXOBY PEIEBaHTHOCT
KaJia je y MUTamy TyMaueHmhe 3aKOHCKUX TEKCTOBA.

Jla Ou ce Ha ajexkBaraH HA4YWH JePUHUCAO W PATHONPABHH H
MOPECKOTPAaBHU OKBHP, OTPEOHO je MPETXOAHO Y MOTIIYHOCTH Pa3yMeTH
1 00jaCHUTH €KOHOMCKE OJTHOCE 32 KOje Cy Be3aHU OBH IPaBHU UHCTUTYTH.
Tek pasyMeBameM €KOHOMCKHX OJIHOCA MOT'Yhe je MPUCTYUTHU Npeiararmy
Oynyhux, 0IHOCHO KpUTHIIH MocTojehux mpaBHUX periera. 3aTo he ce y paxy
napasie;THO KOPUCTHTH METO/IONOT Hja U TIPaBHE M EKOHOMCKE HayKe, OJTHOCHO
eKOHOMCKe aHanu3e npapa.! HakHamaa TpoikoBa mpeBo3a aHanusupahe ce
noceOHO Ka0 MHCTUTYT PaJHOT MpaBa, a 3aTUM Ka0 MHCTUTYT MOPECKOT
npaBa, U TO U3 yIJa pa3IudUTHX MOPECKUX oOynKa rnmocedHo. Takohe he
outun JaT 1 CHHTCTUYKHU IIPUKA3 pa3JIMIUTOr TPETMaHa HAKHAJIC TPOIIIKOBa
MPEeBO3a 3ar0cIeHUMa, Kako O ce jaCHHUje youniia CIIOpHA pellieha.

VYV pany je MOCTaBJEHO HEKOJIMKO XWIIOTe3a, a IpBa CE THYEC
panHonpaBHOT nedUHKCama HaKHAJIE TPOIIKOBa MpeBo3a. Ako je Beh

1 JomanoBuh, A. V600 y exonomcky ananusy npasa. llpaBHu (akyiareT YHHBEp3HUTETa
y Beorpany, 1998; Joanosuh, A. Teopujcke ocnose exonomcke ananuze npasa. IIlpaBHU
¢axynrer Yausepsurera y beorpany, 2008.
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MIPU3HATO MPABO Ha HAKHAYy OBHUX TPOIIKOBA, OHJAa OHU MOPajy OMTH jaCHO
onpehern. OBako MHUPOKO MOCTABJHEHO IMPABO 3AIMOCICHUX ITPOU3BOIH
JIMCTOp3Wje Ha TPXKUIITY paja M y MOCIOBamy MOjeNnHUX Mpeny3eha, kao
U MIPOCTOP 3a U3UTPaABakE U 3J0yNnoTpedy. 3aT0 OBO MUTAKE IPE/ICTaBIba
M3a30B 3a pPEIIaBame KPo3 CyACKY MPaKCy, Koja je y TMOjeAMHUM MUTakhuMa
nmpoOJeMaTHdHa jep cTBapa HeaJcKBAaTHE IMOACTHIAje YUCCHUIIMMA Ha
TPKUIITY.

Jlpyra Xumnore3a OlHOCH CE€ Ha TPETMaH HAKHAJIE TPOIIKOBA IPEBO3a
3arocieHnX y 3aKOHY O IMope3y Ha JloxoJak rpalana. Y cucteMmy mnopesa Ha
3apajie, IMMUTUPAH je HEONOPEe3UBH M3HOC OBE HakHaje. MI3HOC Tpeko Tor
JUMUTA YyJa3u Yy OCHOBHUILY mope3a Ha 3apajie. OBO peliermhe MpelcTaBiba
3aMTUTY (HUCKyca Ol €po3hje MOPECKe OCHOBHIIE O KOT' Moke aohu
3JI0ynoTpeOOM TpaBa Ha HaKHAIy TPOIIKOBa MpeBo3a. HoBenama 3akoHa
u3 2019. roguHe 3aMoCciIeHN CYy Ty KHHU Ja JOKYMEHTY]Y TPOIIKOBE, KaKo Ou
OCTBApWJIA TIPaBO Ha TIOPECKY ONAKIIUIlY. Mel)yTuM, ocTaje HejacHO KOjH
TPONIKOBH MPEBO3a CY ONpPAaBJIaHH, OJHOCHO KOje UCIIpaBe Cy IPUXBATIBUBE
3a IIpaBJame TPOIIKOBA. YKOJIUKO CE IPUITMKOM 3aCHHBaa PAHOT OTHOCA
YroBOpH HaKHaJa TPOIIKOBA MPEBO3a Y HETO M3HOCY, Tala je jé KOPHCHUK
MIOPECKE OJIAKIIHUIIE TIOPECKH IIaTaIl (0CI0AaBaI) a He 00BE3HUK (3AIIOCIICHH).
MHoro je mpaBeiHHje, U U3 YTJIa IOPECKOT TIpaBa pauoHalIHje peliehe Kaja
OM ce HaKHaJ]a TPOIIKOBA yroBapalia y OpyTo U3HOCY.

Tpeha xumores3a onHOCH ce HA TPETMaH HAKHAJIE TPOIIKOBA MTPEBO3a
3aM0CICHNX Yy 3aKOHY O JOMPHHOCKMA 32 00aBE3HO COIMjaTHO OCUTY Pabe.
3a pa3iuKy oJ1 opesa Ha 3apajie, HaKHa/a TPOIIKOBA IIPEB03a Y IOTIYHOCTH
j€ n3y3eTa U3 OCHOBHUIIC TONPHUHOCA 32 00ABE3HO COIMjaTHO OCUTYpArhE.
W jemHo m npyro pememe MOy ce yCIeNTHO U OpaHUTH U KPUTHKOBATH,
alli HUje jacHO 300T 4era Cy y OBa JiBa MPOMHUCA PA3IMIUTO HOPMHUPAHH.
Pa3nuyuTUM TOpECKMM TPETMaHOM HCTE peallHe YHMECHHIE CaMO Ce
yCIIOKHaBa (MIOCKYTIJBYjE) paja MOPECKOT Tiara.

UeTBpTa XUIIOTE3a OTHOCH CE HA TPETMaH HAaKHAJIE TPOIIIKOBA ITPEeBO3a
y 3aKoHy O Mmope3y Ha J00uT npaBHUX Juna. [Iparehu cTpukTHO onpende
3aKOHA, ITOCI0/IaBaIl Kao MOPECKHU OOBE3HHK je My)KaH Ja JOKYMECHTY]e
TPOIIKOBE MPEBO3a MPHUIIMKOM CadlbhaBamba MOPECKOr OUIaHca, YKOIHKO
JKEJIN 1a UCKJbYYU HAKHAJy OBUX TPOIIKOBA U3 ITOPECKE OCHOBUIIEC. MCEYTI/IM,
y MUIIJbe