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V3BopHU Hay9YHU WIaHAK™®
IlIpog. op Ilpeopaz Josanosuh,”
Ipedceonux Yopyorcera 3a paouo npaso u coyujarno ocueyparse Cpouje

UDK: 349.24-053.2
342.734-053.2

PABUBOCT AEHE/OMJIAJUHE U MOI'YRHOCT
O/IHOCHO 34AbPAHA IbUXOBOI PAJIA™

Ancmpaxm: Parusocm oeye/omnadune je cneyuguuno c8ojcmeo
Mux IUYa Y3poKoBaHO FUXOSUM YC3PACMOM U NOMPeOdOM Uiu
006a6e30M cmuyarba 0CHOBHO2 0OPA306aibd, CXOOHO HAYUOHATHUM
nponucuma. To paha nompeby u y melyHapoOHOM U y HAYUOHAHOM
npasy oa um ce obezbede nocedHe mepe rUXO8e 3auimume npu
3anouLbasaivy U pady, Kako ux wuxo8d parmusocm He ou 0osend y
Heno8obAH NOJN0NCAj Y 0OHOCY HA OCMAMAK NOnYlayuje u OHUX Koju
pade. Y 6e3u ca HABeOCHUM KOHCYIMOBAHU CY 00aOpaHu me))yHapooru
U HAYUOHATIHU NPAGHU U OPY2U AKMU.

Y npasy Cpouje, wmo ce muue deye (nuya ucnoo 15 2o0una sxcusoma)
BUX08 Pad je 3a0parset, ocum y u3y3emuum ciydajesuma. Mzyzemmnu
cayuajesu Moy ce eezamu 3d NPAKMuyHy 00YKY npeosuleny
npocpamMom 00pa308ara wKoe, paod y OKGUpY VUeHUuKux 3aopyed,
obasmarwe oopehenux axmusHocmu y cghepu kyamype (uim,
MY3UKQ, CIUKAPCIMGBO) U 021AUABATLA (PEKAAMUPARbE, MAHEKEHCMBO).
Mehymum, y osum ciyuajesuma Hedocmaje npeyusna pecyiamusd
V noznedy npasne ¢hopme u ycioga aneasicosara oeye. Mzocmaje u
Oeghunucarbe 1AKWUX NOCL08A HA KOjUMA Oeyd MO2y paoumu U ycio8d
N0 KOJuMa mMo2y padumu, y CMUCLY KOHCYIMOBAHUX MeljyHAPOOHUX
ookymenama. Pao mnaoux (manonemuuyu — auya 00 15. 0o 18. 2o0une
olcusoma) je oonywimen, Ha oopehenu Hauun U noo oopeheHum
yeaosuma y noeiedy mpajarea paosoe epemena (00 35 camu HedemHo),
me y3 anconymuy 3a0pany npekospemMHoz paod u peiamusHy 3a0pamy
HOhHoe pada (HohHu paod je uzyzemuo 00360/6€H U NOO 00peheHuM

" e-mail: pjovanovic2@gmail.com
™ OBaj paJ JeloM Caap:Ki M pesyJrare MCTpakuBarma ayropa Ha IIpojekty MAII — 16
,, Mepemwe, ouszarwe ceecmu u nOIUMUKA YKabY4U8ara Kako ou ce yopsaie paore npomus
Oeuujee paoa u npunyoHoe paoa “, paheHor nox okpmwbeM MelyHapoaHe opranuszanyje pana,
Kenena, 2019/2020. rogune.

Pao npummen: 03.06.2020.

Pao npuxsahen: 20.06.2020.
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VCA08UMA Y NOJEOUHUM OEAAMHOCTIUMA U Y CAYYAJY GUULe CUTE).
Mnaou ne moey padumu Ha ORACHUM U UWMEMHUM NOCI08UMA (PAO
Ca WMemHUM 3pauerbem, OmposUMA, KAHYEPO2eHUM MAMePUjaiuma),
KAO0 U HA MEeWKUM NOCI08UMA (MENHCAK PU3UYKU Pad, pad nood 3eMbOM,
100 8000M, HA BEIUKUM SUCUHAMA).

Kawyune peuu: Parvusocm deye u maaoux, nojam oeye u oevuje
paoa, pao deye u MAAOUX, 3a0pana paoa oeye u Maaoux, 3aumuma
Ha pady deye u MAAOUX, mel)yHapoone KOHeHyuje 0 deuujem paoay,
Jupexmusa EY 94/33 o 3auumumu maaoux na paoy.

1 YBoane HanmomeHe

Pan Mnanux (nene m oMiaauHe) TPaJAWIMOHAIHO ITPUBIIAYN MaKIby
y CBAaKOM JPYIITBY M Y CBHM BPEMEHHMA, jep y NMHUTAKY je U3y3eTHO U
Ha noce0aH HaYWH oceT/bHBa (pamKBa) Kateropuja jbyau. | Ilo mpupomn
CTBapH, MOCTOjU MOTpeda Ja ce MmoceOHOM 3aIITHTOM JIele U MIIaJuX
00e30eu BHIIECTPYKU e(eKar: 3alITUTUTH UX 300T lbUXOBE OCETHUBE
NCcUX0pU3NIKe KOHCTHTYIIH]E KOja je y pa3Bojy (HE3PENOCT ); 3alITUTUTH UX
300T BUMa CBOjCTBEHHX crielU(UIHUX pHU3UKa (HEUCKYCTBO M HECIOCOOHOCT
Ipero3HaBama ONMACHOCTH W PH3UKa KOjH TpaTe pal); MCTOBPEMEHO
oMOryhMTH MM Ja ycCIiemrHO OCTBape CBOje NpaBO M HCIyHE o0aBe3y
oarosapajyher oOpa3oBama ( OCHOBHOT H, €BEHTYaITHO, CPEAEET CTPYYHOT
00pa3oBama, CXOJHO HAIMOHAIHUM IPOIUCHMA), a KOje UM je HEOITXOTHO
3a yJa3ak y CBeT OJ[paciIMX M CBET paja. Te acmekre nmorpebe 3a moceOHOM
3aIITUTOM Jielle ¥ MilaiuX He cpeheMo KoJ 3amTuTe Ha paay ApyTuX pambHBUX
KaTeropuja auma (CTapu, keHe u ocode ca mHBaimauTeToM). Kog oBux
IpYyTUX pamUBUX Kareropuja, He cpehy ce BUIIECTPYKH M MCTOBPEMEHO
HPHUCYTHH PA3JI03H MOTpede 3a BIXOBOM ITOCEOHOM 3aITHTOM Ha pajy (CTapu
ce mTuTe 300r CTApOCTH KOja yMamyje pajiHe CIIOCOOHOCTH U M3JIaXe UX
pPH3MKY I'yOMTKa 3arociea WIH TEIIKOr TPOHAJaKekha 3aI0CiIeha; JKeHe
ce mTuTe 300T IBUXOBE OMOJIONIKE YJIOTe Y PENPOAYKINjH CTAHOBHHUIITBA —

1 IlpBe HOpME 3aIUTUTHOT PATHUYKOT 3aKOHOAABCTBA (IIOUETAK M MpBa mosoBrHa [X Beka)
OJHOCHJIE CY C€ Ha 3aIUTHTY JAe4Hjer pajaa u paaa miaaux (Exrecka, @panmycka, Hemauka),
Buau 1p [1. Joanosuh, PagHo nmpaBo, ocMo n3MemeHo u onymeHo u3name, Hosu Cax, 2018,
ctp.39.

6



Ipeopae Josarnosuh, Parwusocm oeye/omaaoune u mocyhinocm
O00HOCHO 3a6paHa rwuxosoe pada, cmp. 5-44, XXIV (1/2020)

TpyaHoha, mopolaj, nojeme; ocode ca MHBATUAUTET 300T TPajHUX IPOMEHA
WJIM CBOjCTaBa y 3APAaBCTBEHOM CTamby LITO UM OTEXaBa pa, 3alociiChe U
0YyBamE€ 3a10CieHha).

AKTYEJIHOCT MNHTama MoceOHe 3alITHTE JACUe U OMJIAJUHE Ha pary
HarJjialaBa i YUbEHHUIA /12 je yroTpeda U 310ynorpeda paja aene 1 oMjainHe
y CTaJHOM mopacty (y CBETYy Ha 0Baj HAYMH paau oKo 152 mMuinoHa gene, a
OKO 73 MUJIMOHA paJiy Ha ONICAHMM MOCIOBHMA),” HAPOUUTO Y CHPOMALIHUM
peruonnma (Adpuxa, Asuja, JlatuHcka Amepuka).’ Ilputom, ycien
HEJ0CTaTKa CTPYYHHUX 3HAHa, BEIITHHA M )KUBOTHOT HCKYCTBA, JIelia U MJIaAH
MPETEXKHO pajie Ha ciiabo mraheHuM 1 TeHIKUM HOCIOBUMA IIC TAKBA 3HAA
U BEIUTHHE HHUCY MOTpeOHE (MOJbONpUBpEaa, I'pal)eBUHAPCTBO, PyIapCTBO),
WJIM, 1Ta BUIIE, OMBajy 3710yn0oTpedsbeHa, UCKOpULIhieHa U eKCINIOaTUCAaHA
Ha pa3MuuTe HaYMHE (TProBUHA JbyJMMa, Ipocjademe, nopHorpaduja,
OPOCTUTYLH]a, yuemhe y opyKaHUM KOH(DIUKTUMA).

[Iurame 3amTuTe Jene U OMJaAvMHE Ha pajgy PEIOBHO U M3HOBA
aKTyeJIM3Upa jOII M YUILEHUIE J1a MOCTOjU IIMPOK crekTap moryhux
AKTUBHOCTH Jele (MPUXBATIbUBUX W HENPHUXBAT/HMBUX) KOJU CE MOXKE
TPETUPATHU Kao ,,JICUUjU pal’, jep U OBa JIMIA PacHoiaxy onrosapajyhom
JKUBOTHOM paJiHOM criocoOHourhy (y ckiany ca BUXOBUM ICUXO(DU3NYKUM

2 TIlpeysero jyna 2020. ca: https://www.ilo.org/ipec/informationresources/ WCMS 126870/
lang--en/index.htm

3 CupoMamTBo je 4ecTO Pasjor KOju Y3poKyje paj Aele U MIaAuX BaH JIETATHUX (GOPMHU H
NPECTaBIba KOYHUILY Y FbHXOBOM JIMYHOM Pa3BOjy M IIOOATHOM Pa3BOjy APYLITBA Y LEINHU.
[Ipema noxymentuma OYH (Arenna u3 2015. rogune 3a oap>xuBu pasBoj 1o 2030. rogune ,
KOja TMpeacTaBba HacTaBak MumieHHjyMcke neknapanuje Y H o musbeBiMa pa3Boja 3a nepuox
2000. - 2015., (moctymHo jyma 2020. Ha: ent.un.org/content/documents/21252030%20
Agenda%?20for%20Sustainable%20Development%20web.pdf), koju mehy mpBum IIIbeBIMa
HABOJIE €ITMMHHHUCAE CUPOMAIITBA, KA0 MPENpeKe pa3Boja, CUHPOMAIIHK Cy CBH OHH YHjH
j€ HauuH XKMBOTA, KOM(OP U JTOCTOjaHCTBO MCIIOJ CTAaHAAp/a KOjU C€ CMAaTpajy HOPMAaTHUM
y OpyWTBY y KojeM jkuBe. [Ipema MuneHHjyMCcKOj nekmapanuju (o1 yKyImHO 8 HUJbeBa)
Ha TIPBOM MECTY je ,,ICKOPCHHBAbE SKCTPEMHOT CHPOMAIITBA U IIAJK"™ KPO3 MOALMIBEBE:
~,CMambemhe Ha 1mosia Opoja JbyAr KOjU JKUBE Ca Marmbe OJ jeJHOT JoNapa JHEBHO; CMAEHC
Ha mona Opoja JpYIW KOjU Tare of miajau; moBehame KOMMYMHE XpaHe 3a OHE KOjU TaTe
on mmaan®. Y Arenam je HaOpojaHo 17 muibeBa OAPKUBOT pasBoja, mehy kojuma je Ha 1.
MECTY ,, CBY/Ia 3ayCTaBUTH CHPOMAIITBO Y CBUM H-ETOBHM OOIHIIMMA™, 1a HUKO Ha CBETY HE
JKUBH ca Mame on 1,25 nmomapa Ha maH. Kao oOmumm cupomMainTBa HaBOAE ce: 6eda uiu
excmpeMHo cupomauimeo ( HEAOCTajy CPEICTBA 3a eJIEMHTapHE JIMYHE MoTpede — XpaHa,
oncha u craHoBame), peramugro cupomawimeo ( He IOCTOJU HHUBO YKUBOTHOT CTaHAApAa y
nopehery ca MPUXBAT/BUBUM CTaH/IAPJIOM OCTAJIOT CTAHOBHUIITBA), naynepusam (MacoBHO
CHPOMAIITBO, y HEKUM 3eMJbaMa MOHeKas 1 Bumie of 50% CTaHOBHMINTBA HE 33/0BOJbaBa
eJIEMEHTapHE KUBOTHE MOTpede), Ho80 cupomawmeo (jaBiba ce CeAaMIeCceTHX roguHa XX
BEKa, KaJla ce He MOKE OZIp)KaTH IOCTUIHYTH HOPMAJIHM HUBO CTAHJapAa 300T 3a/1y)KeHOCTH,
HemoryhHocTH Mutahama KpenuTa, He3amoCICHOCTH).
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NOTEHIMjaInMa). 3arpaBo, MUTaE je KOju J1eo crekTpa Moryher paza neue
Y OMJIaJIMHE AOIYCTHUTH, a KOju 3a0panuTtH. Jleunju pas Moxxe OUTH cacBUM
NPUXBATJBUB, YaK U MOXKEJbaH, Y CMUCIY COLHjalIn3aluje U yKJbYUnBamba
JETeTa y CBET KOjHU r'a OKpYKyje (pal eue y cio00aHOM BPEMEHY U paf ,,3a
yenapan’ Ha JIJaKUM IOcJIoBMMa UTA.). [lakie, U3 mpaBHOT yTIia IJIeAaHo,
JeYrju paja MOXKE J]a ©Ma, Y OCHOBH, JBa IIPaBHA acleKTa: (a) JOMmyLITeH/
JI03BOJBbEH Jieurju paj; v (0) HenonmyIITeH/HeI03BOJbeH JAeunju paa. Cepxa
MHOT'HX Mel)yHapoIHUX ¥ HALIMOHATHUX JJOKYMEHAaTa je y 3allTUTH ACLE O
HEJIONYIITEHOT Jeunjer paga. HemonyiureHu eunju paj je CBaku OHaj paj
KOjU HHj€ y CKJIaJly ca PeJIeBaHTHUM IIPAaBHUM IIpaBUINMa (MehyHApOJHUM 1
HALMOHAJIHUM), IO KOjUMa CE J€IHO MJIA 10 JIMLIE MOYKE 3aIIOCIIUTH U PaiuTH, a
CYIIPOTHO OJI TOT'a je JONYIUTEeHH paj. pyrumM peunmMa, HeONyIITeHH 1CUUjH
paj, 1o CBPCH U HAUMHY Ha KOjU CE BPLIM, JOBOIH A0 3JI0yNOTpeOsbaBama
U eKCIUIOaTalje AeTeTa, MITETH HhEeroBUM HajOOJbUM HHTEpecuMa (LITeTH
HETOBOM 3/IpaBJby, MOpally U oOpa3oBamy). Kako cmo Beh momenysu, He Tpebda
CBaKH paj Jeue HACHTU(PHUKOBATH Kao JCUHjH paj KOju Tpeda eTMMHUHHUCATH.
Jeunju pax xoju ce 06aBiba y CKJIany ca MPONKUCHMa, T€ KOjU HE yTHYE Ha
3/paBJbe JETETA, HErOB JIMYHHU Pa3BOj U HE OMETA HErOBO ILKOJIOBAME,
TeHEpaJIHO CE CMaTpa MO3UTHBHUM. J{eunju paj KOjH ce XKeJu eTMMUHUCATH,
no uneju xojy 3actyna MOP, jecte ,,pan xoju aeun yckpahyje JeTHUEBCTBO,
HUXOB MOTEHIUjaJl ¥ IOCTOjaHCTBO U KOjJH j€ IITETaH 3a BbUXOB (QU3HUKHU U
MEHTAJIHU pa3Boj™.*

Hemrro mTo je usmely nedozsomenoe u 00360menoe paoa neue
MOHEKAJ CE Ha3MBa HENOMCE/bHUM, OIHOCHO nodice/bHUM padom (paa Ha
HOPOIMYHOM I'a3AMHCTBY WM Y IOPOJUYHOM HOCIY, paja y Kyhu —unmheme,
JIOHOIICH¢ HaMUpHULIA UTA.). HapaBHO, Ty nMa u ejxeMeHaraTa eKOHOMCKOT
uckopuinhaBama JeTeTa, ajii je KJbyYHa YHEHbCHULA 1a 0Baj paj, MO0 IPABUITY,
oJroBapa Ncuxo(MU3NIKUM 1 MOPATHUM KapaKTePUCTUKaMa JeTeTa U BPIIX
ce MPUBPEMEHO U MOBPEMEHO I0J Ha/I30POM POAMTEsbA UM CTaparesba,
T€ HE YIrpoXKaBa HEroBO IIKOJIOBAKE M HOPMAJIHU pa3Boj (00aBjba ce BaH
HmIKOJICKUX caTH). OBIe, JaKie, HeMa 3JI0ynoTpe0e Aeuujer paja y CMUCITY
EIOBE PaJHE EKCIIoAaTalKje Kao TpajHEe M PEAOBHE paJHEe aKTHUBHOCTHU
JeTeTa 3a pauyH Jpyrora.

PeneBanTHa mpaBHa mpaBuia, y CBETIy KOjuX heMo mocmarparu
pamUBOCT Jele U OMJIaJUHE Y BE3H ca pajoM U MOI'yNHOCT OIHOCHO 3a0paHy
BUXOBOI pajaa, Tpaxknuhemo nmpeBacxonHo y 1okymeHTuMa MelyHnaponne
opranuzauuje paga (MOP) u Epornicke ynuje (EY), kao u y ogroapajyhum
HAallMOHAJTHUM npaBHUM akTuma. On mokymenata MOP-a, uszaBajamo

4 Tlpeyseto ca: http://www.ilo.org/ipec/facts/lang--en/index.htm, noctymHo jyna 2020.
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Konsenuujy 6p.138 u lIpenopyxu 6p.146 0 MUHMMaIHUM rOAMHAMA CTAPOCTH
3a 3anocieme u3 1973. ronune ° u Konseniujy 6p.182 ca [Ipemnopykom 6p.190
0 HajropuM obnuIMMa Jeuujer paaa, u3 1999. ronune,’ a on nokymenara EY,
npe CBUX, u3aBajamo Jupexktusy 94/33 o 3amITUTH MIIaAuX JbyIU Ha paay
u3 1994. rogune.” OBU Mel)yHapoIHU M3BOPH Cy HE3a00HMIIA3HH y CBOjO]
KOMIUIEMEHTapHOCTH IIPU Pa3MaTpaby NPaBHUX MUTaka y BE3U AOMYIITEHOT
¥ HEJIOMYIITEHOT paja aeme u omnaanHe.® Camu JOKyMeHTH ce Mel)ycoOHO
ocnamajy jenan Ha Apyru. Konsennuja op. 182 y mpeamOynu capu OCHOBHE
LUJbEBE KOjUMa TEXH, a jeflaH Off IINJbEBA jecTe y Jonymhasawy KoHBeHunuje
KOja ce OJJHOCH Ha JJOkbY CTapOCHY I'PaHHMIly 3a 3aroljbaBamke 13 1973. ronuHe
(Mucnu ce Ha Konsennujy 6p.138), a koje 1Be KOHBEHLM]E IPEACTABIbA]Y
ocHoBHe MHTcpyMeHTe MOP-a y oGnactu neuunjer paga. Mehytum, Tpeda
HaBectH na Konsenmuja Op.138. roBopu o MoryhHocTuMa paja miiagnx
1 O HEeJOMYILITEHOM paly BaH TUX Moryhnoctu, a Kousenuuja 6p.182. o
3a0paHH pajia MJIaInX ¥ XUTHO] EIMMUHALN]U HAjJTOPUX O0JIMKA ACUHjer paja
(mpuHyznHU uIu 00aBE3HU paj, POICTBO, yuemlhe y opy)aHUM CyKoOHMa,
MPOCTUTYLIMja ACLE U BUXOBO yuenrhe y mopHOrpad)cKUM MpeacTaBaMa,
yuemhe gene y Npou3BOABH U KpHjyMuapewy npore utia.). Cem Tora, 3a
pa3nuky ox Konsenuuje 0p.138 koja mpennocTaBiba HOCTENEHY €TMMUHALIN]Y
HEJIONYIITEHOT pajia MIaguX U Koja caapxu (uexcubmine oapende 3a
yBakaBam€ CTama y pa3BUjeHUM U HEpa3BUjEHUM 3eMJbaMa, KoHBeHIIM]ja
0p.182 yBonM mpuUHHULMI HYJITE ToJepaHLHje (HeTonepaHuuje) onpehennx

5 Konsenmnuja 0p.138 0 MUHMMaTHIM TOAMHAMA CTApOCTH 32 3aCHUB ambe pajHOT OJHOCA,
,.Cin.uct COPJ — Mehynaponau yrosopu™, 6p.14/82.

6 Konsenmuja 0p.182 o HajropuMm obnunmMa redujer pazaa, ,,Ciamcer CPJ — Mehynaponau
yrosopu‘, 6p.2/03.

IITo ce Tnye nctopuje OaBsbEHA ACUUJUM pagoM noxa okpusbeM MOP-a u mokymeHara koje
je oHa noHena y Be3u ca TuM, Buau Buie: Ricardo Herrnandez-Pulido and Tania Caron,
Protection of children and young persons, in Fundamental rights at work and international
labour standards, Inertantional Labour Office, Geneva, 2003, p.89.

Konsennuja 6p.138 0 MUHUMaTHIM roiMHaMa CTApOCTH 33 3aCHUB A€ PaJHOT OfIHOCA, ,,CII.
muct COPJ — Melynaponuu yrosopu™, 0p.14/82.

Konsennunja 6p.182 o Hajropum obnuumma aedujer pana, ,,Cinamct CPJ — Mehynaponau
yrosopu‘, 6p.2/03.

7 Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work
Official Journal (OJ L 216, 20.8.1994, p. 12)

Amended by:

Directive 2007/30/EC of the European Parliament and of the Council of 20 June 2007 (OJ L

165, 27.6.2007, p. 21)

Directive 2014/27/EU of the European Parliament and of the Council of 26 February 2014
(OJL65,53.2014,p. 1)
8 Ricardo Hernandez-Pulido and Tania Caron, 1ut.emo, str.91.
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obnuka aeuujer paga, Te 3aro y wi.l. mpensuba na ,,cBaka wiaHWLa Koja
paTuduKyje OBy KOHBEHLIH]Y Ipeny3uMa XUTHE U e(UKacHe Mepe Kako
0u 00e30eamia 1a ce Hajropyu OOJIUIM ACUHjer paja MOojA XUTHO 3a0paHe u
enuMuHuiry . Lluss 3a0pane nMa aBa ycMepema: 1a ce Ieiyjy NIPEeBeHTHBHO
- pro futuro; n 1a ce 00e30ea1 IPaBHU OCHOB 32 CAHKLIMOHUCAIHE 3aTCUCHUX
Hajropux o0JIMKa AeUMjer paja, a CBe y MpaBLly KOHAYHOT HCXOAMIITA — XUTHA
eJMMHUHAILMja TAaKBOT paja. 3a OCTBApPUBAKE OBHX IIMJbEBA M MCXOAMILTA
IpErnopyyyje ce 3aKOHOAABCTBO Kao KJbYUYHU MHCTPYMEHT.

VY IlpeamOynu Jupektuse 94/33 excruinuure Cy HaBEACHU IMPABHU
JOKYMEHTH OZ] KOjUX Ce OO ¥ Ha KOjuMa ce oHa TemeJbu. [Ipeunsnuje, y
[IpeamOyniu ce TOBOPH O ONMIITHM LIUJbEBUMA KOjUMa CE TEXH, 3aCHUBajyhn
UX Ha OCHOBHHMM Hauenuma 1 npaBHUM gokyMeHTHMa MOP-a u EV. Taxo,
JupektuBa 94/33 ocnama ce Ha Haderna MOP-a o 3aiutuTh Jbyau Ha paiy,’
YKJbyuyjyhu 1 OHa Hauesa Koja ce OHOCE HA MUHUMAJHE TOIMHE CTApOCTH
3a 3anoubaBame (caapxkanuM y Kousenuuju 6p.138). Jupextusa ce ocnama
n Ha IloBespy 3ajenHuIlc O OCHOBHUM COLMjAJIHUM IpaBUMa pagHUKa U3
1989. roguHe, y ey Koju ce OJJHOCH Ha 3aIlITUTY JIelle U OMJIaJIMHE (TauKa
20.)."° Y cBeTny Hame Teme, Tpeba umaTH y Buay u [losesby EY o0 ocHoBHUM
npaBuma, u3 2000. roguHe, y cMHCIy oApenada o 3adpaHu paja Jiele u
3aIITUTH MIAJUX HA pay.'

9 Pamm ce o Hauenuma canpxkanuMm y Pumagendujckoj aeknapaunju u3 1944. romune,
KonBenuuju o 6e30enHOCTH U 37ApaBiby Ha paxy Op.155 u3 1981. rogmHe W HCTOMMEHO]
[penopyun 6p.164, [Jexnapanuju MOP-a 0 0CHOBHMM NpUHIXMNNMA U TIPaBHMa Ha pasy u3
1988. romune. Kacauje — 2006. ronuae, MOP jacHo neduHuIIe onmra Havyesa 3a HalMOHATHE
NMoNUTHKE Oe30eIHOCTH 3apaBiba Ha paay y wi.3. ctaB 3. Korsennumje 6p.187 o npoMoTHBHOM
OKBHpY 0e30eIHOCTH 1 3/1paBiba Ha pany (,,CiayxOenu rmacauk PC-Mehynaponau yrosopu*,
0p.42/2009). Ta nHauenma cy: mpoleHa NpodecHOHATHUX pPU3UKA W OMACHOCTH HAa pany;
O0opba mpoTHB NpoheCHOHATHUX PU3UKA WM OMACHOCTH Ha M3BOPY; Pa3BOj HALlMOHAIHE
MIPEBEHTHBHE KynType 0e30emMHOCTH M 3/paBiba Ha paiy, Koja yKJbydyje MH(pOpMHCAbE,
KOHCYNTOBambE H 00YKY.

10 TIloBema oxapelhyje mMuHUManHe romuHe 3a pan. He nmoBomehm y murame moBoJbHHja
NpaBuiIa, TOANHE CTAPOCTH 3a 3aONbaBabe He MOTY OMTH HIDKE Ol TOAMHA npeaBuheHux
3a 3aBpLIETAaK 00aBE3HOT IIKOJOBAamka, a HUKAKO HMcrof 15 rommnHa, moctymHo jyHa 2020.
Ha:http://zakon.poslovna.hr/public/povelja-zajednice-o-osnovnim-socijalnim-pravima-
radnika/2182/zakoni.aspxy

11 TloBema EY o ocHoBHMM mpaBuma (wi1.32.) TOBOpH 0 3a0paHM 3aloll/baBama JIele, a
JI03BOJBEHU pall je MOTyh YKOIHKO je JieTe cTapuje o MUHUMAIHOT y3pacTa KOju OAroBapa
3aBpILIETKY 00ABE3HOT IIIKOJIOBama. Y TOKY 3alOCICHa, MIIAJH JbYIH MOpajy UMaTH pajHe
yCIIOBE KOjU OATOBAapajy HUXOBOM XMBOTHOM y3pacTy W OMTH 3alITHhEHH Ol €KOHOMCKOT
eKCIIOATHCakha U CBAKOT paja KOjH MOXE YIPO3UTH HUXOBY 0€30€IHOCT, 31paBJbe HIIH
(U3MYKY, MEHTAIHHU, MOPAJIHU WM JIPYIITBEHHU Pa3BOj, I OMETATH HUXOBO IIKOJIOBAHE.
HoctymHo nmoctymHo jyHa 2020. wa: https://fer.org.rs/wp-content/uploads/2018/11/
POVELJA_O_OSNOVNIM_PRAVIMA EVROPSKE UNIJE.pdf
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II IMojam gene/miIaaux, HUXOBA PABLUBOCT U
MoryhHocT ogHOoCHO 3a0paHa pajaa

1. Parwueocm unu ocemmugocm oeye/maaoux (8yainepadouinocm)"

To je cBOjcTBO Koje ce Be3yje 3a NOojeArHe OPYIITBEHE I'pyIie, a
KOje KapaKTepHIly crenu(uyHe pas3liuKe y OJHOCY Ha JOMUHAHTHY

MomyJanujy U KojuMa je morpeOHa JoJaTHa MOJApIIKa Kako Ou ce Morie

PaBHOMPABHO YKJBYUHUTH Y )KUBOTHE TOKOBE 3ajeiHULE. To cy IrpyTe Koje cy
HajBUIIE M3JIOKEHE YTHUIA]y WITETHUX (PAKTOpa, UMajy HajMame IIaHce 3a

MPEKMBIJbABAIGE U HAJJIOLIN]H KBAJTUTET KUBOTA (HIIP. HE3AMOCICHN MIIAH,
MaJIoJIeTHE MajKe ca JIeIIOM, PaJIHUII MUTPAHTH H CI1.)."

Tabela: ranjive drustvene grupe:"

SRBIJA SLOVENIJA ENGLESKA | AUSTRALIJA
Deca i mladi Deca i mladi Decaimladi | Zene
Zene Stari Stari Stari
Stari .OSOb.e .Sa 'Osob'e .Sa Osobe sa invaliditetom
invaliditetom 8vall)1d1tetom
Osobe sa Sezonski s0be sg Osobe sa mentalnim
. ... . mentalnim .
invaliditetom | radnici . hendikepom
}]Bend1kep0m
Osobe sa (bl;ﬁl énici
mentalnim Narkomani u L Narkomani
hendikepom samohrani
roditelji...)
Drugi
(beskucmf:l, Zrtve nasilja Zrtve nasilja
samohrani
roditeqi...)
Nezaposleni,
socijalno i Nezaposleni, socijalno i
zdravstveno zdravstveno iskljuceni
iskljuceni
Drugt
(beskucmf:l, Izbeglice
samohrani
roditelji...)

Drugi (beskuénici, samohrani

roditelji...)

OBHM Ipynama cy Texe JOCTYITHHU (paKTOpH caMOOCTBapuBamba, Kao
IITO Cy 00pa30Bame, 0cao, 3APaBCTBEHN H KyITYPHH PECYPCH, COLlUjaIHA
noapmka uta. CBe TO 3a Mocienuiy uMma NeT BHaoBa ocyjeheHocTu:
(¢mHaHCHjcKa ocyjeheHoCT (CMpoMalITBO); cTaTycHa (HEMPUCTYIadHOCT
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JKUBOTHHUX CTaHJapia CBOJCTBEHUX OAroBapajyhoj 3ajeqHHIIN); COLUjaTHa
(MCKJBYYEHOCT U3 IPYIITBEHUX TOKOBA 3aje/IHUIIC); pa3BojHa (yMameHE
WJIM OJCYTHE MOTyhHOCTH 32 HCII0JbaBabE M Pa3BOj JIMUYHUX ITOTCHLU]AA);
eKkcrpecuBHa ocyjeheHocT (YMambeHe Wl 0JCyTHE MOTyNHOCTH HCKa3UBamba
COIICTBEHHMX CTaBOBA M MUILJbEHA)."”

CBakaxo, HajBaXHHja chepa CaMOCTBApUBabha CBUX JbY/IH, & TOCEOHO
Jerie ¥ oMJainHe 300T lbUXOBE PAalUBOCTH (110 YEMY CY, CXOAHO Tabeu, Ha
1. mecty), jecte cdepa pana, jep Hajsehu Opoj Jbyau je ynyhen Ha paa xao
jenuHy onuujy ode3dehrBama ycaoBa 3a HOpMaJlaH KHUBOT, Tj. 3a JKUBOT Y
CBUM HABEICHUM BHJIOBUMA CaMOOCTBapHBama YOBEKA.

[lojam pamuBOCTH Jene/oMiaAnHe HUje eKcrumuure oapehen y
HaBeieHUM Mel)yHapoIHUM (alu HUje HU y HAIlUM) ZOKYMEHTHMA, OCUM
(mocpenno) y Aupextusu EY 94/33. [Ipema onpen6u €wi.7/1 Jupexruse 94/33,
MorJ1o Ou ce pehu 1a je pabHBOCT MJIaANX JbYIM TAKBO CBOJCTBO KOj€ HAacTaje
ycieq HelocTaTKa BUXOBOI HICKYCTBA, HETIOCTOjaba CBECTH O MOCTojehnm
WJIM TIOTEHLUjaTHUM PH3UIIMMA WM YUCHHUIIE A2 OHU jOLI HUCY MOTITYHO
caspenu. Kao mocnennua tora, Miaau JbyId Cy M3JIOKEHH CIEHUPUIHUM
PHU3HIIMIMA 332 BUXOBY CUTYPHOCT, 3[IpaBJbe U Pa3Boj, T€ CE€ OBOM OApeadoM
JupexTuse ap>xkaBe o0aBesyjy 1a MIIae Jby 1€ 3aIITUTE Off TAKBUX PU3UKA. Y
CMHCITY 3alUTUTE MJIAANX JbY U, IP>KaBE WIaHUIE Tpeda aa 3a0paHe BbUXOBO
3aronbaBame Ha oapeleHnm nociaoBuma.'

2. lena/omunaguna

[Tojam Oemema, y mpaBHUM JOKYMEHTHMa, IPEBACXOIHO ce oapelyje
MyTeM TOJIMHA XUBOTa ofpel)eHor Jinna, a y 3aBUCHOCTH O] IpeaMeTa
JOKYMEHTa, HeroBe cBpXxe M LuJba. [lomTo cy npeameru, CBpxe U LUJbEBU
Pa3IMYUTHX JOKYMEHATa — Pa3IHYUTH, TO CY U IIOJMOBH JIETETa Pa3IMYUTO
1O CTapoCHOj 100 oapehenn. JlomyHCKH MM aATEPHATHBHU KPUTEPH)YM
npu oapehuBamy nojMa demema jecTe eIEMEHTApHO 00pa3oBame, Koje ce,
00n4HO, Kao 00aBE3HO BE3yje 3a JeIy.

2.1. Koneenyuja MOP-a op.138

Kao mro je pedeHo, mojam demema ce paslIuuuTO jAeuHHIIC Y
Mel)yHapOIHUM M HAIMOHAJIHUM JIOKYMEHTHMA, 3aBUCHO O] I[UJba KOJH

15 Ibidem

16 Oy 3a0paHy 3anonubaBama MIAANX JbyId HE Tpeba MemaTu ca 3a0paHoM paja Jere y
cmuciy wi.4. [lupextuse, jep cy ,,MIaau JbYIU" | ,,Jela‘ pa3TnIUTH II0JMOBH Ca Pa3IUnIUTHM
O0NHIIMA 3aIITHTE.
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ce xenu noctuhu oapehenum nokymenTom.”” I'maBuu 1uss KonBennuje
Op.138. oxpehen je y ui. 1., rae cToju aa ,,cBaKa YjaHHUIA 32 KOjy je OBa
KOHBEHILIMja CTYNHJIa Ha cHary obaBsesyje ce 1a he CipoBOAMTH HALMOHAIHY
HOJIUTUKY YUjH je LUJb 1a Ce OCUTypa epEeKTUBHO yKudarse paoa deye (MUCIH
ce — HemomyIuTeHor pana, npum. I1.J.), Te xa ce mporpecuBHO omMepajy
MHUHHMAaJHE TOJUHE CTAPOCTH 3d 3dCHUBANE PAOHO2 0OHOCA UMY paod
y CKJIany ca NOTIYHMM (PM3MUYKUM M MEHTAJIHUM pa3BojeM omaaoume *
(moxBykao I17J). lakie, mpBo, ako je 1usb yKuIame U 3a0paHa paja aene, Kpo3
IPONKCUBAKHE MUHUMAJHUX TOIMHA CTAPOCTH 32 3aCHUBAE PAJHOT OJHOCA,
OHJIa 0co0€ KOje Cy HaBpILIUIIE IPONMCAHe MUHUMAIIHE TOIMHE 32 3aI0CIICHE
HUCY Jena, jep je TuM ocobama momymrteH pan. Hpyro, ako Konsenuuja
npeasuha MporpecuBHO MOMEPakbe MUHUMAITHUX TOJIMHA 32 3al0CICHhe, Y
CKJIaay ca (GU3MYKUM U MEHTAJIHHUM pa3BojeM OMJIAAMHE, OHJA CE M 110jaM
JeTeTa ,,IoMepa‘’ y TOM IpaBily. Y CBaKOM Ciyuajy, 0co0Oe Koje Cy 3arociicHe
Y Hajla3e ce y paJIHOM OJHOCY HUCY Jera (paj aete je 3abpameH y Gpopmu
pagHor ogHoca), Beh oMmnaguHa (YMju je TakaB paja JO3BOJbEH) U YHje ce
TOJMHE y TOIJIEAY 3aIlociiekha U 3alITUTE Ha paiy, Takole, IpOrpecuBHO
1oMepajy y CKiany ca bUXOBUM (PU3UYKUM U MEHTAJIHUM Pa3BOjEM.

3akoH 0 pany,'® kao cucteMcku u lex generalis akT KOjUM Cy
perynucana nutama u3 npeamera Konsenunuje 6p.138, He mo3Haje mojam
LHaerera. Y onpendama oBor 3akoHa y KOjUMa ce TOBOPH O MUHUMAJIHUM
roJuHaMa 3a 3aCHHBamE paJHOT oJHOca — 15 rojuHa xxuBoTa (4i.24. cras 1.)
U ozipendaMa y KojuMa ce TOBOPH O JI0AATHUM YCIIOBUMA 33 3aCHUBALE PaTHOT
0JJHOCA MaJIOJICTHHUKA — CAarJIaCHOCT POANTEIhA M MUILLJbEH-E JieKapa (WI. 25.),
MOMHIbE Ce U3pa3 ,,jiuue’. Y oapendama y KojuMa ce TOBOPH O 3aIUTUTH
THUX JHLa y noriexy 3a0paHe paja Ha TEIIKMM M OIACHHUM IO 3paBJbe

17 MebhyHaponHu TOKYMEHTH, KOjH MOCPEIHO WIH HEMOCPEIHO, TOBOPE O 3AIUTHUTHU JCLe y
BE3M pajia U BUXOBOT €KOHOMCKOT HcKopHithaBama, noj 1eTetoM (00a poaa) moapa3syMeBajy
muma minaha on 18 roguHa W He oapelyjy Homy TpaHHUIy Kaia IETHECTBO MOYMELE (HIIP.
Konsennmja YH o mpaBuma gerera , i 1. , ,,CayxOenn muct COPJ“- Mehynaponau
yrosopH, 6p.15/1990. u ,,Ciyx6enu nuct CPJ- Mehynapoanu yrosopu®, 6p.4/1996. 1 2/1997,
Konsernnuja MOP-a 6p.182 o 3a0panu Hajropux oOnuKa aeudjer pazaa, wi.2.; [Iporokon 3a
MIPEBEHIIN]Y, Cy30Hjame, U KaKIbaBamkbe TProBuHe JbyAckuM Ouhuma (41.3.), ,,Cory:kOeHu TUCcT
CPJ“- Mebhynaponuu yrosopu, 6p.6/2001. ITpumep nobpor pemema: [Ipema Ilpennanpry
3aKOHa O MpaBMMa JeTeTa W 3alITUTHUKY MpaBa jaeTera (4wi.2.), AeTe je ,,cBaKo JbyAcko Ouhe
o pohema 1o HaBpuieHux 18 romuna. Ocoba miaha ox 18 romuna 3aapXkaBa cTaTryc AeTeTa
1 OCTBapyje mpasa 1o OBOM 3aKoHy 0e3 003upa Ha cTHIamke MOCceOHUX mpaBa u o0aBe3a Ha
OCHOBY JIDyTHX 3aKOHAa M OJUTyKa HA/UISKHUX OpPraHa, yBeK Kajia je TO y HEeroBOM/HCHOM
HajOoJbeM HHTEpECY .

18 3axoH o paxy, ,,Cirayx6enu racHuk Penmyomuke CpOuje®, 6p.24/2005; 61/2005; 54/2009;
32/2013;75/2014;13/2017.-ommyka YcraBHor cyna (YC);113/2017 i 95/2018. — ayrenTn4HO
TyMa4eme.
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ITOCJIOBMMA, HACJIOBJbCHUM Kao ,,3aIITUTA oMIaguHe ‘(4. 84.), HOMHIbE ce
u3pa3s ,,3anocnenu muahu on 18 ronuna“. [lakie, 3anocnenun muahu on 18
roAMHA Cy OMJIalnHa, WTo je y nyxy Konseuwuje 6p.138. [Ipousmiasu aa cy
Uy CMHUCITy 3aKOHa O pajay jAena ocode Kojuma, ¢ 003UpoM Ha y3pacT, HHje
JIOITYLITEHO 3aCHUBAKE PAJHOT OJJHOCA.

Opnpelhery TEepMUHOJIOMIKO-IIOJMOBHY HENMPELHU3HOCT cpeheMo U y
VeraBy Penyonuke Cp6uje.”” Haume, nmpema €wi.66. ct.4. Ycrasa, ,,Jena
miaha on 15 roguHa He Mory OWTH 3amocjeHa HUTH, ako cy muaha ox 18
roJIHa MOTY J1a pajie Ha MOCJIOBUMA MITETHUM IO KbUXOBO 31paBJbe WU
Mmopai®. [lakie, oBze ce nox ,,AeHoM oApa3yMeBajy JHla Koja cy miaha
on 15 ronuHa )XMBOTa W Kao TakBa HE MOT'y OMTH 3amnocieHa. Mehytum,
MPOU3KIIA3U JIa Cy Jiella U JUIa y )XUBOTHOM 100y o 15 mo 18 romuna
KOja MOT'y OMTH 3aI0CJICHA Ha MOCIOBUMAa KOjU HUCY IUTETHH IO HUXOBO
3npaBibe uiau Mopai. Ca npyre crpane, YcraB (uwi. 60.cT.5.), ,,oMIaguHu
omoryhyje moceOHy 3aITUTY Ha paxy U oceOHe ycIIoBe paaa, y CKiIaly ca
3aKOHOM, IITO 3HA4YW Jia YCTaB Ha3WBa OMJIAIMHOM Jjuia usmehy 15. u 18.
roauHe (jep TUM JULUMa 103B0JbaBA 3aCHUBAIE PAIHOT OJHOCA M HA HUX
ce O/IHOCH IIpaBO Ha MOCEOHE YCJIOBE paja y pagHOM OAHOCY M IMOCeOHY
3aIITUTY Ha pajy), 10K, Kao IITO CMO BHJEIH, Y 4.60.cT.4. Ta UCTa LA
HazuBa ,,JenoM*. CeM 0BOT TEPMHHOJIOLIKO-IIOJMOBHOT IUTamkha, KAKO CMO U
paHuje yKa3uBaiu,’’ MOXKe Ce IOCTABUTH H jeIHO BaXKHHU]E MUTAKE - 3aIITO
YcraB paznukyje mpaBa JIeTeTa y Be3W BUXOBOI 3alociemha U paja (M3 4.
66. cT.4.), Ol BEUXOBUX IPrux rnpasa (wi. 38. — mpaBo HA IP>KaBJbAHCTBO; WJI.
64. —IpaBo HA IMYHO UME, 3ALITUTY O ICUXUYKOT, (PU3NIKOT, EKOHOMCKOT U
JIpyror uckopuimrhaBamwa UTA.), y TIOTJIEAy BHXOBOT ,,KBAJIUTETA®, jep IpaBa
u3 WiI.66. cTaB 4. HEe CMaTPajy ce arcoyTHO 3alITHNEeHUM IPaBUMa Y CMHUCILY
w1.202. Ycraa ? Haume, npema wi.202. YcraBa, y ciaydajy BaHPEAHOT I
PaTHOT CTama, JI03BOJbEHA Cy OJCTYyNama Of JbYACKHX IIpaBa 3ajeMuCHUX
THM YCTaBOM, T€ M O] IIpaBa u3 Wi.06. cT. 4. — n1a je 3a0pameH paj Jeiu
mialjoj ox 15. ronuHa, Te aa nena miaha ox 18 roguHe HE MOTY pagUTH Ha
HITETHUM IIOCJIOBHMA TI0 BbUXOBO 3/IpaBJb€ WM MOpaJl, & HUCY A03BOJbEHA
OJICTyHama O IpaBa AeteTa U3 ui.38. u un.64. Ca gpyre cTpase, npasa us3
11.66/4 (3a0pana pana nere mutahe ox 15 roguHa 1 3a0paHa BUXOBOT pajia Ha
MOCJIOBHMA IITETHUM I10 BbUXOBO 37[paBJbe MIIK MOPAJI) HaJla3e ce y y3pOuHO-
MOCJICAMYHO] BE3U ca MIPaBoOM JeTeTa Ja Oyze 3aiTHheHO 01 EKOHOMCKOT U
CBakor Apyror uckopuinhaBama u3 4wi.64/3 Ycrasa, jep KplLIeHke paBa U3

19 VYcras Penybmuke Cpbuje, ,,Ciyx6enu rmacaux PC*, 6p.98/2006.
20 Bwuau Ham pajx: KibydHH IpaBHU acreKTH JOIYLITEHOT ¥ HEAOMYIITEHOT pajia MIaanX,
Pagno u conmjanHo npaso, 6p.1/2019, ctp.13.

14



Ipeopae Josarnosuh, Parwusocm oeye/omaaoune u mocyhinocm
O00HOCHO 3a6paHa rwuxosoe pada, cmp. 5-44, XXIV (1/2020)

411.66/4 BepoBaTHO BOAM U KpLICHY npasa u3 wi1.64/3. [lakie, mpaBa u3 4i.66/4
Tpeba 1a yKUBajy UCTY 3aIUTUTY Kao U pasa u3 4i.64/3.

Ipema 3akony o Mitaguma (4.3, Tauka 1),>! oMmIaiHa UK MIIIH Cy
JUIa ol HaBpiIeHux 15 roxawna 1o HaBpiieHux 30 roguHa xuBoTa. Jat je
HIMPOK CTAPOCHH PACIIOH 32 M0jaM MJIAJIUX JIMIIA, jep OBaj 3aKOH MPEeCTaBIbha
HAjONIITHjU TPABHH OKBUP JPYIITBEHE OpUTE O JICIIH Ca [IUJbEM Ja 00y XBaTH
IITO IIMPHU KPYT TUX JIMIIA, 271 0€3 KOHKPETHUX ITPABHUX PEIICHa Y OISy
3aMo0lLbaBakba MJIAIUX U BbUXOBE 3alITUTE HA pany.

2.2. Koneenyuja MOP-a o6p.182

Koupeniiuja MOP-a 0p.182 o HajropumM oOiHIlMMa JIe4djer paja
HaOpOjaHM Cy HAjropu OOJIHUIM JICUHjer pajia KOju Cy CTPOro 3a0pameHU U
Koje cBaka 3eMJba wianuia MOP-a Tpe0a XUTHO €IIMMUHUCATH, HAKOH heHE
parudukanuje.’? 3a cepxe Kousenruje 6p.182 (u.2.), u3pas gere OXHOCH
ce Ha cBa juia miaha ox 18 roguHa (10ma rpaHuIla CTAPOCTH HUJE J1aTa).
OBO KOpecHoHAMpa ca HaBEJCHUM JIOKYMEHTHMA Ha Koje ce y [IpeamOynn
no3uBa Kouseniuja 0p.182 (uctum nunuma Konsennuja 6p.138 3a0pamyje
paj Ha TEIIKUM M OMAaCHHUM ITOCJIOBUMA, IJIe CBAKAKO CHaaajy W Hajropu
o0nHIHM Jeuujer paja, Te UCTUM JIniuma o0e30ehyje onrosapajyhy samrury
u Koupennuja YH o npaBuma jierera).

Hcrta muna y nponucuma CpOuje ( ipe cBera y 3aKoHY 0 pajy) y:KUBajy
noceOHy 3alITUTY Y CMUCITY 3a0paHe pajia Ha TEeIIKAM 1 OTTaCHUM MOCIOBHMA
MO HHXOBO 3/IpaBJbe M )KMBOT, KaKo je Hampea nomenyro. IlIto ce Thue
eJMMUHAIIM]e HAjTOpUX OOJIMKa Je4ujer panua, Tpeda YKpaTKo HaBeCTH

21 3axon o mnaauma, ,,Ci.rmacauk PC*, 6p.50/2011.

22 Ilpema un.3. Kousenuuje 0p.182, Hajropu oOnuIy gedunjer pajia cy: CBU OOIUIHN POTICTBA
nni o0uyaja CIMYHHUX POICTBY, Ka0 IITO Cy MIpoAaja M KpHUjyMUapeme Aele, TyKHUYKO
POTICTBO ¥ KMETCTBO M MPUHYAHU WM 00aBE3HU Pall, YKIbYUyjyhH MPUHYIHO WM 00aBE3HO
perpyroBame zene 3a ydemhe y OpyKaHMM CyKoOMMa; KopHIIheme, Ha0aBJbambe WU
Hyheme nerera paam TPOCTUTYIHMjE, MPOM3BOABE MOpHOrpaduje WM 3a HMOpHOrpadCke
npezacTaBe; Kopuinheme, Ha0aBJbamke WIHM Hyheme aerera 3a HEIO03BOJbEHE aKTHBHOCTH,
HAPOYHUTO 32 MPOM3BOAIY U KPHjyMUYaperhe IPOre OHaKO KaKo Cy Je(UHUCAHE PEIeBAHTHUM
Meh)yHapoqHUM yroBopuMa; paj Koju je, TI0 CBOjOj IPUPOIH MIIM OKOJIHOCTUMA Yy KOjUMa ce
o0aBsba, BEpOBATHO INTETaH MO 3/paBbe, Oe30emHOCT WK Mopan jaene. Hajropu oOmuim
neumjer paga odyxsahenu cy (neduHucann) u Apyrum MmelyHapomgHUM TOKYMEHTHMA, Kao
mro cy: Kousennuja MOP-a 6p.29 o mpunynHoM paxy u3 1930. roquse (,,Ciry>xOeHe HOBUHE
KpasseBune Jyrocmasuje, 6p.297-CXU/1, 1932. , kojy je CpOuja motBpamia 24. HoBeMOpa
2000. ronune); Konsenuja MOP-a 6p.105. o yxkunamy npunygHor pana (,,CiayxO0eHu auct
CPJ — Mebhynaponuu yrosopu™, 6p.13/2002. , xojy je Cpbuja morBpauma 10. jyma 2003.
roauHe); KonBennuja o poricty [pymrea Hapona u3 1926. ronune u JlomyHcKka KOHBEHIIH]a
VH o ykunamy porncTsa, TpProBHHE pOOJbEM M YCTAHOBA M MIPAKCE CIMYHUX POIICTBY U3 1956.
roguHe (,,Cayx6enu muct ®HPJ — Mehynapoauau yrosopu*, 6p.7/1958.).
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cnenehe. Hanme, y Ilpenopynu 6p.190 (Ilornasswse 111, craBoBu ox 5. 1o
16.) cagpxaHo je BUIIE KOHKPETHUX CMEpHUIIA 1ITa OM Apxkase Tpebdaso na
npeiy3My y HallopuMa eTMMHUHALIF]e HajTopuXx 00JInKa Ieurjer paja. Y HalluM
IPONKCUMA, CTPATCLIKUM U aKLIHOHUM JOKYMEHTHMa HEKe O]l THX CMEPHHLIA
Cy NPELH3HO U jJaCHO UMILUIEMEHTUPAHE, a HEeKe OU ce MOTJIC UMILIEMETHPATH
wiu gorpanuti. Ha mpumep, mwto ce True cyrectyje u3 crasa 12. [Ipenopyxe,
Ja ce ogpeheHu Hajropu oOIMLHM ACUYUjer paaa npeaBuie Ka0 KPUBHYHA
nena (cBU oONMMIM PONCTBA, yuemhe aene y NpOoCTUTYIHjH, IPO3BOIKBU
nopHorpaduje UM Ipore UTi.), OHa je y HOTIIYCHOCTH UMILIEMETHPaHa KPo3
oxnrosapajyhe onpenbde Kpusuunor 3akonnka Cpouje.”® Mehytum, nocroje
cyrectyje xKoje 6u Tpedano npeuusHuje pa3pajiuTy Uid yTpajguTH y Hala
JOKYMEHTa ca jaCHUM HaBol)eleM opraHa Wii Inna koja he 6utu onroBopHa
(1 BpCTY OATOBOPHOCTH — KPUBUYHY, aIMUHUCTPATUBHY, I'pahaHCKy) y
CIydYajy HeloIIToBama TuX AoKyMeHara.”* To cy cyrecTuje koje ce 0fHOCe Ha:
CaKyIlJbarbe U PEJOBHO Xy PHUPAbe IeTaJbHUX HHPOPMAIIHja U CTATUCTUIKUX
MOaTKa O MPUPOAH U CTEIIEHY JIeUrjer pajia, HapOuYUTO HAJTOPUX OOJINKA,
Ka0 U IOAATKa O KpIICHY HAIIMOHAIHUX ofipenada y Be3u 3a0paHe Hajropux
o0MKa Aeumjer pajaa, y3 Mo TOBAKkE IIPaBa Ha IPUBATHOCT, T YHAIIPEAUTH
cUcTeM WIeHTU(UKALIM]E, 3aITUTE U MOIPILIKE XKpTasa (cTas 5. Tauke 1.2. n
3. IIpenopyxke 6p.190); ynanpenutu Gopme HenocpeHe capaabe HalJIeKHIX
JIpKaBHUX opraHa MehycoOHO (Ha HAlMOHAJIHOM U JIOKaJIHUM HHBOWMA)
U ca COLMjaJIHMM NapTHEpUMa, Te ca MehyHapoaHUM MHCTUTYyLHUjamMa U
IpyruM apkaBama (y IpUKYIUbaly M Pa3MeHH WH(pOpMaluja O KpILICHY
npaBuiia 0 3a0paHu JeUHjer paja, OTKPUBAY H TOmbCHY HHKPUMUHUCAHUX
muna (wi. 8. Konseniuje 6p.182 u tauke ox 7. no 11. Ipenopyke);>® na ce
00e30enu nocebaH HaA30p HaJl MOCIOAaBIMMa KOjH Cy KOPUCTUIIN HAjTOpe
o0MKe Aevujer paja, Te y clydajy YIIOpHOT KpIleHmha IpaBuiia MpeIBUACTH
MOT'YNHOCT IPUBPEMEHOT MJIM TPAjHOT Oy3UMarba JO3BOJIE 32 PaJl TAKBUM
nocionasuuma (cras 5/14 Ipenopyke): na ce 06e30enn nepMaHeHTHA 00y Ka
YJIAHOBA MOCIOAABAYKUX M PAJIHUYKUX OpTraHu3aluja o 3a0paHu Aedujer
paja, MHCIIEKTOpa M OpraHa 3a op:KaBame peaa u Mupa ( craB 15. Tauke
(6) u (u) Ilpenopyxke), wTo je genuMuaHO 00e30eheHo anu je jom yBek

23 Kpusuunu 3akoHuK CpoOuje (,,Cayx6enu rmacauk PC*, 6p.85/2005;88/2005-ucnpaska;
107/2005-ucnpaska; 72/2009;111/2009;121/2012;104/2013; 108/2014; 94/2016 u 35/2019.).
24 Ha npumep, cxoqao Ctpareruju npeBeHIyje 1 cy301jama TProBHHE JbYINMa, TIOCEOHO
JKeHaMma | JIelioM U 3amTure xptasa 2017-2022. roane (,,Cn.rn.PC*, 6p.77/2017,rauka 4.),
MHCTUTYIMja HalmoHanHor n3BecTrola 3a Ipo0JIeM TProBHHE JbyIMMa HUje YCIIOCTaBIbEHA.
25 VY crasy 15. Tauka (1) [Ipenopyke Op.190 cyrepuie ce o6e30ehuBame CyacKor nmporecy-
Upama y MAaTUYHO] 3¢MJbH JP)KAaB/bAaHUHA T 3eMJbE KOjH j& MOYMHHO KPUBHYHO JIETIO Y BE3H
3a0paHe Je4Hujer paaa, CXOAHO BEeHUM HAMOHATHUM ope0ama, y HeKOj APYToj 3eMJIBbH.
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INPHUCYTHA ,,HEPAaBHOMEPHA O0YUCHOCT M CEH3UOMIINCAHOCT CTPYUtbaKka Koju
paje Ha MPEeBEHLMjH, 3alITHTH XPTaBa U cy30ujamy TPrOBHHE JbyAMMA';
% na ce 06e30eau MyOMMIUTET HAJOOBMM TpAaKCaMa 3a YKUIAme JCUHujer
pana, naopmucame, yTulame Ha eMOIHMje U MOOUIIUCAE HUPE JaABHOCTH
(craB 15. Tauke (x) u (a) [Ipenopyke);”’ yHapeauTH KOHKPETHE Mepe (110
noTpeOr BPEMEHCKH OpOYEHE) 3a M3/ABajarbe Jele U3 CUTYIHMja HAjTOpUX
o0nuKa paja, BUXOBY peXaOHINTALM]y U COLUjalIHy HHTerpauujy,”® te 3a
OCHOBHO U CTPYYHO 00pa3oBame, y3 TPUIIAPTHTHE KOCYJITAalHje U y3UMambhe
y 003Up cTaBOBa IPYTUX 3aMHTEPECOBAaHUX I'pyla 1 opranuzamnuja (Wi 7. (2)
(@),(n),(m) Konsenmuje 0p.182 u cras 2. [Ipenopyke 6p.190).

2.3. lupexmuea EY 6p.94/33

3a notpede dupektuse 0p.94/33 (un.3.): mrada ocoba nonpasymeBa
cBaky ocoOy mual)y ox 18 roguHa Koja ©Ma yroBop O pajay WM Koja je y
palHOM OIHOCY, Y CKJIaJy Ca HallMOHAJIHHUM IPaBOM; deme TOIpa3yMeBa
cBaKy muiany ocoOy muial)y ox 15 rogmHa MM Koja je joIl yBEK y TOKY
00aBe3HOI" PEIOBHOT LIKOJIOBaha, Y CKJIaAy ca HAIIMOHAIHUM MPOMUCHMA;
aoonecyenm NOAPa3syMeBa Miiaay oco0y of 15 roguna o 18 roguHa )xuBoTa,
KOja BUIIIE HUje HAa 00aBE3HOM PEJOBHOM IIIKOJIOBaY, PEeMa HAllHOHATHUM
POMUCHMA.

Iojam demema jacHo je onpelen ca qBa ajaTepHATUBHA EIEMEHTA: JICTE
je ocoba miaha o 15 ropuna; win ete je miiaga ocoda Koja je jon yBeK Ha
00aBE3HOM PEJOBHOM IIKOJIOBalY MAaKo je HaBpurmia 15 roquaa. OBakBoO
mojMoBHO ojipeherme demema je M0OOPO MOCTABIBEHO, jep jEHAKO BPEAHY]E
JIBa TJIaBHA pa3Jjiora 300r KOjUX ce Jiella ITUTE OJ1 ICUH]jer paja; yBaxkasa ce
YHEEHUIIA JIa CY Jielia 10 15. roguHe ,,ioceOHO pamuBa“ (3001 pasiiora Harpes
HaBeICHUX); U yBa)kaBa ce motpeda za jena Tpeda na 3aBpiie 0ap 00aBe3HO
(ocHOBHO) 00pa3oBame Kako OW ce JaKIie YKJbyuuia y CBeT paja u JApyre

26 MHcka3 mox HaBogHHMIMMA Tpey3eT n3 CTpareruje MpeBeHIje H Ccy30ujama TProBUHE
JbyArMa, TOCEeOHO KeHaMma M JIeTIoM | 3amTuTe )xprasa 2017-2022., Tauka 4.

27 Ilpema Ctpareruju npeBeHIHje W Cy30HMjarba TProBHHE JbYAMMA, MOCEOHO JKEHaMa
W JICNIOM W 3allTUTe XpTaBa (Tauka 4.), ,,HHje JOBOJFHO Pa3BHjeHa CBECT 3aMOCICHUX Yy
HaJJIOKHUM OpraHMMa M OpraHuMa JIOKaJHe caMoylpaBe, CTpy4maka, rpahana u menuja o
npobiemMy uckopHThaBama JIele U OIPacinX y MPocCjadery ca eNeMHTHMA eKCIUIoaTalrje 1
TProBUHE JbyIUMA .

28 Komuret excriepata MOP-a y cBOjuM KOMEHTapuMMa HAIlMX M3BELITaja O CIpPOBOhemy
Konsennuje 6p. 182 uHCHCTHpa HA 3aXTEBY J1a C€ JOCTaBIbajy HH(OpMALHje 0 HACHTU(DHKALIN]H
nia miahux ox 18 roguHa 3axBaheHnx HajropyM OOIUIIMMA JISUH]eT pasia, KojuMa je mpyKeHa
MOAPILKA, Te KOJUKO rofl je To Moryhe nadopmaiije Tpeda pacuIaHUTH IO TIOJTy ¥ CTAPOCTH.
(moctymHo jyna 2020. ma: https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:1310
0:P13100_COMMENT ID:2700587).
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cdepe xuBorta. Hajpaxxuuja paznuka usmely oemema n maade ocobe jecte
y TOME LITO je mrada ocoba (kao nuue muahe ox 18 roguna, 6e3 onpehema
JIOH-E CTAPOCHE TPAaHULIE) PAAHO aHT'aKOBAHO JIUIE (Y CMUCTY HALIMOHATTHOT
3aKOHO/IABCTBA), a deme TO HUje - CEM Y M3Y3€THUM CIydajeBUMa U3 4i.4.
u ui. 5. dupektuse. Axo je deme mnale on 15 roguna (M3y3eTHO) pagHO
AQHTa)KOBaHO (HIIP. HA ,,JJAKLIMM IIOCJIOBUMA™) M aKO je 3aBPIINIIO 00aBE3HO
oOpa3zoBame (IpeMa HaLMOHAJIHUM MPHONUCHMA), Y TOM Clly4ajy ryou ce
pasiuKa y oJHOCY Ha MojaM M.1ada ocoba. [eme Moxe OUTH U CTapHje O
15 roguna u jour yBek na Oyne Ha 00aBE3HOM ILIKOJIOBAY, T€ CE MOCTaBJba
MUTAKkE 12 JIM Y TOM cllydajy MOKe OUTH pagHo aHraxkoBaHo ? Oarosop
Tpeba TPaXMTH Yy HALMOHAJIHOM 3aKOHOAABCTBY. HajBakuuja pasimka
usMel)y demema v adonecyenma je y TOMe IITO je Oeme jOII YBEK Y IPOLIECY
00aBe3HOTI LIKOJIOBaha, a a0oecyeHm HUje.

IlTo ce THYe oHOCA TTOjMOBA MAIA0A 0COOA U Ad0ecyeHn, TPUHITH-
nujenHo, Moxxe ce npumeTutu cienehe. Ilojam mraode ocobe je onpehen ca nBa
KyMyJIaTUBHa eJIeMHTa: (a) To je nuue muale ox 18 ronquna; u (0) To je nuie
KOj€ je paJlHO aHTa)KOBAHO, CXOJHO HAIIHOHAIHOM 3aKOHOABCTBY (HE y3UMa
ce ejeMeHaT 00aBe3HOr IIKOJIOBAA - JIULE 110 IPABUITY HUje HAa 00aBE3HOM
HIKOJIOBabY, alld MOXe OUTH, IITO 3aBUCH OJ] HAIIMOHAITHOT 3aKOHOJIABCTBA).
Iojam adonecyenma, Taxohe, onpeheH je ca 1Ba KyMyJaTHBHA €IEMEHTA: (a)
To je tuue uzmely 15. u 18. rogune xxuBoTa; 1 (0) TO je aHLE Koje BUILE HUjE Y
npolecy 00aBe3HOr MIKOJIOBAKa Y CKJIaly ca HAllHOHATHUM 3aKOHOJaBCTBOM
(He y3uMa ce eJeMeHaT paJHoOT aHTaXoBamwba). Jlakiie, HOjMOBH Miaada ocodba
U adonecyenm ce MOKJIaNajy y CerMEHTY I'OlMHa )KUBOTA, jep U M1ada ocoda,
Ka0 paJHO aHT'aKOBAHO JIUILIE, j€ Y )KUBOTHOM /100y (Kao M aJJ0JICCLEHT) u3Mehy
15. u 18. roguHe )KMBOTA Kaa Cy AOMYyIITEHE CBE (JOpME paHOT aHTa)KOBAbA.
Takole, adonecyenm Moxe OUTH PaJJHO aHTAXKOBaH Ha OMJIO KOjU HAUUH, aJlu
j€ CBaKaKo JIMIIE KOje HUje BHIIE Y IpoLecy 00aBe3HOT IIKOIOBabha. YKOIUKO
je adonecyenm pagHO aHTAKOBAH, TaJa ce TyOU pa3iuKa y OQHOCY Ha 110jaM
maaoa ocooa.

HaBenena karteropusanuja Mjaagux HHje NpeABUEHA y HaIIUM
MPOMHMCHUMa KOjU PETYJIMILY paJ U 3alUTUTY Ha pajy - 3aKOHYy O pany U
3akoHy 0 0e30€IHOCTH U 3ApaBJby Ha pajy, ajll CMaTapMo j€ ONOPTYHOM
HE caMO paJy TEPMHHOJIOLIKO-IIOJMOBHOI' ycarjamasama ca JupexkTusom
0p.94/33, Beh u pagu npeun3HUjer U aIeKBaTHHUjET PEryJIucama MojeAnHUX
Mepa 3alTUTe NpeIBUul)eHNX y 0BOj {MPEKTHBH a Koje Cy BE3aHE 3a HABE/ICHY
KaTeropusalujy Miaanx.
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3. Ilojam neuujer paga v 3alITHTE O] AevHjer paaa

V nureparypu ce cpehy pazaIMuuTH TPUCTYIN KOHLETITY Oeulijee paod
u 3aumume deye 00 deuujee pada,” aav y CMUCITY HaBeJIEHHX Mel)yHapoTHIX
MpaBHUX JOKYMEHaTa, 10 HallleM MUIBEHY, MO deyujum paoom (KOju ce
jaBJba Kao JOIYLITEH MJIM HEOMYIITEH) MOXKE Ce IMOApa3yMeBaTH OHaj paJl
KOju ce BpIIH (BpeMeHCKH ofipel)eHo niu HeoapelheHo) y OHOCY MPHUITaTHOCTH
WM 3aBUCHOCTH (CTaTycHe, IpaBHe, PaKTHYKe HITM eKOHOMCKE) TpeMa HeKOj
3ajeTHULIU, OPTaHU3ALMjH HITH JIUILY IO YUjHM OKPHJBEM HIIU 32 YUjH padyH
ce BpIIH, ca oxroapajyhoM (I[MJbHOM) HHTEPECHOM CBPCHUCXOIHOMINY WITH
€KOHOMCKOM MOTHBAIHjOM.

[Mox 3awmumom Oeye KOI NOIYIITEHOT pajia IoIpazyMeBajy ce
noceOHM YCJIOBU M Mepe IO/l KOjuMa Jielia MOT'y Jia pajie (3alITHTa lUXOBOT
YKYIHOT MHTErpUTETa M CIpeYaBame pajHe ekcruioaTtanuje),’’ a Kou
HEJONYIITEHOT paja MoApa3yMeBajy ce Mepe IpeBeHnHje na He aohe 1no
TaKBOT paja, win (aKo Johe) Mepe CaHKIIMOHNCAkha OHUX KOjH OPTaHHu3yjy
TakKaB paJl ¥ Mepe pexaOuiauTanuje aeme Koja cy BpILIMiIa TakaB pal.

4. Moryhnoct paga u 3a0pana paja aene/oMjaaguHe

3abpaHa paja nere/oMaaiHe OJHOCH Ce Ha CBE ClydajeBe KOju ce
HE MOTY MOJIBECTH MO/ PABUJIA KOja TOBOPE 0 MOTyNHOCTH HUXOBOT pajia.

29 Bumm: Ricardo Hernandez-Pulido and Tania Caron, uut.neno, ctp.89; Roger Blanpain,
Euoropena Labour Law, Kluwer Law International, The Hague, London, Boston, 2000, p.282;
International Labour Organization, [Tocnonasun n aeunju paz, [pumruna, 2009; HeBena
Byukosuh Illaxosuh, Excrimoaramnuja nene, Llentap 3a npasa nerera, beorpan,2006, ctp.16
u naske; Cnodonanka Koncrantunosuh-Bunuh u rpyma ayropa, [lena u oaroBopHa apkasa,
JpymiTo 3a 3amITUTy ¥ yHarpelheme MeHTaIHOT 31paBJba aene u ominaaunae, Hum, 2010, ctp.6
U J1aJbe..

30 Moro 6u ce pehu na pajiHa eKCIUIoaTalrja MPeaCTaB/ba OHOC Y KOME C€ paJIHO aHTaXYy]e
JMIE Yy OCETJHHBOM IOJIOKAjy ca LHJbeM HCKOpHIhaBamba HEroBOT pajia 32 OCTBapHBamba
E€KOHOMCKE KOPHUCTH , a IITO ce OIieZia KPo3 yCIIoBe (Mame-BUIIe HECTaHIApAHE) MO KojuMa
TO JIMIIEC pajid, @ HAPOYMUTO KPO3 HOBUAHY HAKHAIy KOjy OCTBapyje (Mame-BHIIEC YMAmEHY Y
OZIHOCY Ha cTaHaapzHy 3a onpehenn nocao). Ipema ITpaBUIIHUKY O MPOTOKONY MOCTYHAMA
y YCTaHOBH y OATOBOPY Ha HACHJbE, 3JI0CTaBJbame W 3aHeMapuBame ( ,,Ci.mmacHuk PCY,
0p.46/2019), xao 0ONIMK HACWIbA M 3JI0CTaBJbaba JICTETA U YUYCHUKA TPETHPA Ce U HHX0Ba
eKCIIIoaTaluja -,,eKcruioataimja je paja Koju Huje y HajOoJbeM HHTepecy JieTeTa U yYeHHKa,
a y KOpHCT je Ipyror JHIa, YyCTAaHOBE WJIM opraHusanuje”. Ekcrutoaranmja Moxe na uma
3a TOCIEAUIlYy YrpOKaBame (U3MYKOr M MEHTAIHOT 3paBjba, MOPAIHOT, COLMjAIHOT M
€MOLIMOHAJIHOT Pa3Boja JETeTa M y4YEHHKa, HEeroBy eKOHOMCKY 3aBHCHOCT, ycKpahuBame
mpaBa Ha oOpaszoBame M ciaodomy mibopa. IlpoTuB excrutoaranuje aetera mpenBuljeHe
cy oaroeapajyhe mepe mpeBeHIMje W 3alITUTE KOje YCTaHOBE (THMOBH 3a 3alITUTY Yy
NPEANIKOJICKAM YCTaHOBaMa, OCHOBHHUM M CPEIIHUM IIKOJaMa W JIOMOBHMA YYCHHKA)
Hpeay3uMajy, y CKIIaly ca porpamMoM 3aIlTUTE O HACHIbA U 3JI0CTaBJbatba.
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4.1. Koneenuuja MOP-a o6p.138 u npaeo Cpouje

Konsenuujom Op. 138 wun. 2. cras 3. je mpeaBuleHO 1a MUHUMATHE
TOJMHE CTApOCTH 3a MPHUjeM y PajHU OJHOC MM Ha Pajg HAa YHUTABOj
TEPUTOPHjH jeHE 36MJbE U Ha MPEBO3HUM CPEIICTBUMA PETUCTPOBAHUM Ha
CHO] TepUTOpHUju (OPOIOBU U JIpyTa CpeJCTBa MpeBo3a), Oe3 003upa Ha
3aHUMame, He Tpeba 1a Oyay UCIIOf rOIMHA CTApOCTH 3aBpllaBama 00aBe3HOT
IIKOJIOBAkha U, Y CBAKOM CITy4ajy, HUKako ucnoo 15 ecoouna.”

OBaj ONIITH YCIIOB 32 3aCHUBAE PaTHOT OHOCA, JAKJIE, T0pa3yMeBa
JIBa 3axTeBa: 1peo, Nla 3alociemhe He OMETa 3aBplIaBambe 00aBE3HOT
(emeMeHTapHOT) IIKOJIOBAIbA, Y CKJIAAy Ca HALIMOHATHUM [TPONUCHUMA; H Op)20,
JIa ce 3aI0CIIelhe HUKaKO HEe MOXe JIONYCTUTH UcTiof 15 roquHa )xuBoTa, 0e3
0031pa KOTMKO Tpaje 00aBe3HO IIKOJIOBAHE 10 HAIIMOHAIHUM MPOIIUCHMA,
300T ,,palbUBOCTHU " JICIIE.

HaBenenu crapocHu MUHUMYM 3a 3amociene, Tpeda mupe (LHJbHO)
Tymaun y cmucny Konsenuuje Op. 138, Tj. 1a OH Ba)u 3a CBaKy BPCTY
CBPCHUCXOTHOT paja (pa Kpo3 paJHu OAHOC U paJl 3a MOCIOJaBLa BaH PaHOT
0JIHOCa, pajl 32 CONCTBEHU padyyH HUTI.).

Tabena 0 MUHMMaTHUM TOJMHAMAa KHBOTA 3a 3aIOCIICHE U pajl y
cmucny Konsenuuje 6p. 138
OmnmTH ycnoB 3a 3arnocieme 1 | He mpe oxoHdama o00aBe3HOT (OCHOBHOT)
pajx Ha CBUM TIOCIOBHMA IITKOJIOBama, a y CBAKOM CIydajy He mpe 15.
roguHe.Y HEIOBOJBHO DPa3BHjEHHM 3eMJbaMa
He mipe 14. rogune

Ha Temxum wu onacuum | HaBpmenux 18 roguna u y pasBHjeHUM H y

MOCIIOBHMA Koju MOTY | Hepa3BHjeHHUM 3eMibama. M3y3eTHo, na je auie
YTPO3UTU CUTYPHOCT, 3/[paBJbe | HaBPHIMIO 16 ronuHa y3 ycloB Ja cy 3paBJbe,
1 Mopal CUTYPHOCT M MOpaJI IOTITyHO 3amTiHheHn u 1a

je 3aBpmmiio oxrosapajyhy Koy, OJHOCHO
Jla je CTPY4YHO OCIIOCO0JbeHO y ofarosapajyhoj
IpaHy ACNaTHOCTH

Ha makum nmocioBuMa On 13 no 15 ronuna

Ha nakum nocnosuma Axo je nuue HaBpmwio 15 roauHa, a HHje
OKOHYAJIO OCHOBHO IIKOJIOBAHE
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VYuemthe y  ymerHuukuMm, | Moxe wucnon 15 roamna, oxppehenux

peKJIaMHIM, Hay4YHHM, | MOjeIMHAYHOM JI03BOJIOM HaJUIC)KHOT OpraHa
00pa3oBHUM u CIL
MaHu(ecTanujama

Pan (oOyka) metie m omnaanue y | HaBpmienux 14 rognHa
LIKOJIaMa 32 OIIITE ¥ CTPYUHO
obpazoBame, y ycTaHOBama
u npenysehuma y ckiaay ca
0100PEHNM IPOrPAMOM

3akonom o pany CpOuje crapocHH MUHUMYM of 15 roamHa 3a
3amonbaBame je ucnomroad. IlTo ce Tuye 3axTeBa Ja 3amociemhe He
oMeTa OCHOBHO (€JIEMEHTApPHO) IIKOJIOBAKkE OBUX JIWIlA, IPEMa HAIIUM
(HAI[MOHAJIHMM) IPOITUCUMA, Taj 3aXTEB HIje Ha HajOOJbH HAYHH 33/10BOJbCH.
[IpomycT je 3akoHOMaBIA IITO HE 3a0pamyje pajl JeIyu/OMIaIMHA KOja Cy
HamyHuaa 15 roauHa )KUBOTA alld HUCY 3aBPIIUJIa OCHOBHO 00pa30Bame
Beh cy jour yBek y ToM mporecy (KakBy MOryhHoOCT 103BosbaBa 1o 17. rogune
3aKoH 0 OCHOBHOM 00pa3oBamy 1 BacnuTamwy — 4i.30. cT.10 u 11).

Takole, cMaTpaMO OMIOPTYHUM J1a CE PaJHO aHTAKOBAHE JICLIC UCTION
15 roguHa excrmuIuTe 3a0paHy , OCUM y H3YyTEHUM CIIy4yajeBUMa y I1yXy
HaBezZicHUX KoHBeHIMja MOP-a, HapouuTo y cmucny Jupexkrtuse EY 94/33
0 3aIITUTH MJIaauX Ha panxy (o uemy he xacHuje Outu peun). Mehytum, Ty
MOCTOjH MpeIpeKa ycTaBHe 3a0paHe 3amnolijbaBama jierie miahe o 15 roquna
(w1.66/4. Ycrasa P. CpoOuje). [Ipenpeka ce Moxke HEyTpaIMCATH TyMauCHeM
3a0paHe ,,3alollJbaBama’ Kao 3a0paHe 3acHHBama pagHor ogHoca (y
CcMHCITy 3aKOHa O pajy), alli Jia HHje 3a0pameHo ,,paIHO aHTaXKOBambe™
JIeIie yTOBOPHUM IyTeM U ci1. Wiu, npedopmysaiiujom ycTaBHe oipenoe u3
11.66/4. y cmuciy aa neria mutaha oj1 15 roguHa He MOTy OUTH 3aT0CIIeHA UITH
PAOHO AHeaAdNCO8AHA, OCUM Y CLYYAJeBUMA NPeOGUNEHUM 3AKOHOM.

32 TIlpema nponrcuma CpOHje Koju peryanily MaTeprjy OCHOBHOT M CTPYYHOT 00pa3oBama,
00pa3zoBame MOXKE IMaTH TPU HIUBOA: OCHOBHO (Koje je 00aBe3HO W Kao TakBoO Tpaje mo 15.
TOJIMHE )KUBOTA — HAKOH TOTa TacH ce 00aBe3a LIKOJIOBaba, alli MOCTOjU IPABO YYCHUKA J1a ca
IIKOJIOBaE-EM HacTaBH 110 17. ronuHe); cpenme CTpydHOo 00pa3zoBame (Koje je GpakyaTaTHBHO
U Tpaje, mo mpasuiy, on 15. mo 19. roguHe XHMBOTa); U BHCOKO CTPYKOBHO M aKaJIEMCKO
oOpasoBame (Koje je (axynTaTUBHO U Tpaje on 19. roauHe KUBOTA 10 OKOHYamka mporpama
CTPYKOBHHUX WJTH aKaJeMCKuX cTynuja ). [Ipema 3akoHy 0 0CHOBHOM 00pa30Bamy M BaCIIUTAY,
,.Cirysx6enn rmacauk PC*, 6p.55/2013;101/2017;27/2018 — npyru 3axon;10/2019, ocHOBHO
oOpasoBame je OecruraTHO U 00aBe3Ho (Wwi.4. ctaB 1 M ui.5. ctaB 1.) My IpBU pa3pen OCHOBHE
HIKOJIE YIHCYje CEe CBAKO JIETe KOje /10 TOYeTKa IIKOJIECKEe TOAMHE MMa HajMame IIeCT H T10,
a HajBUINE ceaaM M mo roamHa (4i1.55. craB 3.); Tpaje 8 roguHa y IBa HUKIycCa MO YETHPH
TOJIMHE - TIPBU LIMKITYC: TIPBHU, IPYTH, Tpehu 1 YeTBPTH pa3pes; - APYTru LUKIYC: TIeTH, IECTH,
cenmu 1 ocmiu paspen (wi.30. cras 1.- 3.).
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3axoH o pany CpOuje npensubha U pagHO aHTaXKOBaE BaH PajgHOT
ofHoca (pall o OCHOBY yroBopa 0 00aBJbay MIPUBPEMEHHUX U TIOBPEMEHHX
nocnosa — wi.197; paj o ocHOBY yroBopa o zneny — 4i1.199; pax mo ocHoBy
YTOBOpa O CTPYYHOM OCHOCO0JbaBamby 1 ycaBpluaBamwy — 4i. 201; u gomyHcKH
pan — wi. 202.). Mehytum, 3akoHOM 0 paly HUje IpenBHEH CTapOCHU
MHUHHMYM 32 JIMLA KOja MOT'Y Ha OBE HauWHE OMTH PaJHO aHTa)KOBaHA.
OBy ynmenuny npumMetHo je u Komurer excnepara MOP-a, pa3smarpajyhu
n3pemitaje CpOuje o cipoBolewy koHBeHIMje Op.138, u Tpaxkuo ga ce y
M3BELITajUMa HaBe/E J1a JIM 3aKoHoAaBcTBO CpOuje yTBphyje MUHUMAIIHY
CTapoCT 3a CaMO3aMolIbaBakhe U APYTe BUIOBE pajia BaH paJHOr oxHOCca. ™
Wnak, TymayewmeM oapenada U3 HaBEACHUX YJIAHOBAa 3aKOHA O pany U
JOpYTrUX pelieBaHTHHUX 3aKoHa (41.56/1 3akoHa 0 00IMTrallMOHUM OJHOCHMA
3% 411.64/2/3 TlopoauyHOTr 3aK0Ha *°) MOXeE C€ YTBPAUTH CTAPOCHH MHHUMYM
3a paJHO aHTaXOBambe MJIAJUX BaH pagHor ogHoca. Kox momyHckor pan
ped je 0 TOMe Ja 3all0CICHU KOjU je Y pagHOM OJHOCY ca MyHUM PajHUM
BPEMEHOM KO/I jeTHOT TIOCJIONaBIIa, MOXKE J1a Pl U KOJ JPYTOr MOCI0AaBLA
(BaH pazHOTr 0HOCA) HajBuUIIE 10 1/3 myHOT pajiHOT BpeMeHa. 3aKOH 0 paly He
3a0parbyje IOIyHCKH paj 3arnocieHnMa muiahum ox 18 roguna, anu y norpedu
BUXOBE NOCEOHE 3aIUTUTE MHUCIMMO J1a OHU HE OM TpeOajio JOMyHCKHU Ja
paze (jep To 61 30HaUMIIO Ja pajie My>Ke O CBOT IIYHOI PaJHOr BpEMEHa
- 35 caTu HeIeJbHO), U3 UCTUX pasiiora 300r Kojux 3akoH o pany (4n.88/1.)
BHUMa 3a0pamyje IPEeKOBPEMEHH paJl WilH paly GopMH pepacroaese pagHor
BpEMEHa.

Uecto ce gema/omiaauHa pagHO aHTaXyjy Y HOJbOIPHUBPEIN H
rpabheBunapcTBy. [Ipema 3akoHy 0 10jeAHOCTABIHEHOM PaIHOM AHT A3KOBAbY
Ha CE30HCKHMM IIOCJIOBHMA y OJpeheHuM aeraaTHOCTUMA (II0JbONPUBpEaa,
IIyMapCTBO U prbapcTBo),* MasoneTHUK (fiuiie ox 15. o 18. roxuHe uBOTA)

33 Jocrynso jyna 2020. Ha: https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:1
3100:P13100_COMMENT _ID:228069
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100 COMMENT _
1D:2257276
34 3akoH 0 OOMMranMOHMM OmHOCHMa, ,,CiyxOeHu muct CDOPI“, 6p.29/1978; 39/1985;
45/1989-oqmyka YCJ n 57/1989; ,,Cayx6enu muct CPJ“, 6p.31/1993; ,,CiyxOeHn auct
CUI™, 6p.1/2003 — YcraBHa oBeJsba.
35 TIlopomuunu 3akoH, ,,Cimyx0Oenu macHuk PC, 6p.18/2005; 72/2011. — npyru 3axoH;
6/2015.
36 3akoH O IMOjeAHOCTABJFEHOM pAJHOM AHTAKOBAalbY HA CE30HCKHUM IIOCIOBHMA Yy
onpehennm nenmarHoctiMa, ,,Cirysx0ern racHuk PC*, 6p.50/2018. Cepxa 3akona je y Tome
Jla ce OJlaKIa Mpoleaypa PaJHOT aHTaXoBama (0e3 3acCHMBama PagHOr OAHOCA) JHIA Ha
CE30HCKHM II0CJIOBMMA y HOJBOIPHBPE/IH, IIIyMapcTBy U pUOApCTBY (MCTH CE30HCKH PAJHHK
KoA HcTor mociofaBna 7o 120 maHa y TOKy KaJleHIapcKe TOAWHE, a jedaH IMOCIOAaBall
MOXeE JIa aHTaXYyje Ce30HCKe pagHuke Hajayxe 180 maHa y TOKy KaleHAapcKe TOAWHE), jep
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MOJKE J1a Ce paJHO aHTaXKyje Ha CE30HCKMM HocjoBuMa (0€3 3acHHBamba
pagHOr OHOCA), MOJ YCIOBHMA IPONMCAaHUM 3aKOHOM KOjUM ce ypebhyje
3aCHUBAmbE PaIHOT OJIHOCA ca JuueM Miahum ox 18 ropuHa (y cMucity ui.24.
ctaB 1. n un.25. 3akoHa o pazny). [Ipema nogannma Perybnuukor 3aBoza 3a
cratuctuky u3 2019. rogune, y nossonpuspeau je 3amnociexo 3.800 nuua
carpoctu o 15 no 18 ronuna, onnocuo 23.700 nuua crapoctu ox 15 no
24 roaune xuBota.’’ IIpennocraBka je ja y MOJbOIMPUBPEIN UMa U PATHO
aHraxoBase jere miahe on 15 roguna, anmu Komurer excniepara MOP-a,
pasmarpajyhu uzsemraje Cpouje o npumenu Kousennuje 6p.138, mpumerno
je Ia je AOHUIO A0 HAMJIOl CMamema Opoja MHCHEKLIMjCKUX KOHTpoJa y
NOJBOIIPUBPEIIH, ILITO c€ 00jalIbaBa YN EHUIIOM J1a HHCIICKIHja paja BeoMa
PETKO MPUMa 3aXTeBE 3a MHCIEKIMjCKE KOHTPOJIC Y BE3U Ca 3allOLIbaBacM
ocoba miahux ox 15 roguna.*® Takohe, y usBemrajuma CpOuje ce HaBOIH J1a
JIBa perepe3eHTaTuBHa cunaukata (Cases camoctaaHux cunaukata Cpouje
1 YjenumeHN TPAHCKU CUHAMKAT He3aBUCHOCT) HUCY MPUMMWIM HUKAKBE
3aXTEBE Ol MAJIOJIETHHUX 3aII0CICHUX WM IbMXOBUX POAUTEIbA UIIH CTapaTesba
3a MOMON y 3alITUTH BUXOBUX PaJHKX MpaBa.”

3aKOH O MOJHOIIPUBPEIN U PYyPAITHOM Pa3Bojy,*’ neduHuIIe M0BO-
IpPHUBpENY Kao MPUBPEIHY AETIATHOCT Koja 00yXBaTa MPOU3BOIY OMIBHUX
U CTOYApCKUX IPOM3BOAA, Y3roj pube, muena, OXHOCHO Apyre oOJUKe
IPOM3BOLILE (Tajerbe IeuypakKa, JIEKOBUTOT OnJba, MJIACTEHHYKA IPOU3BOAA
uta.). OBaj 3aKoH He caApXKH ofpende O 3aMolJbaBalby U PaJHOM aHTak0-
Bamy JIMLA Y NOJbOIPHUBPENH, T€ C€ y TOM IOTJey KOPUCTH 3aKOH O
M0jeTHOCTABJbEHOM PaJHOM AHTAXKOBaky Ha CE30HCKHUM IOCIOBUMA, Y3

npeMa aHkeTama PemyOmudxor 3aBoja 3a CTaTUCTHKY O pagHOj cHa3u Mehy ykymno 18,6%
He(OpPMAITHO 3allOCICHUX , BEIMKU OpOj MX je y OBUM JeNaTHOCTUMa (Www.stat.gov.rs/st-
Latn/oblasti/trziste-rada/anketa-o-radnoj snazi). OBaj 3axoH 103BOJbaBa PaJHO AaHTAKOBAHE
u 6e3 oxnrosapajyher mucanor yroropa, Beh Ha 0CHOBY yCMEHOT criopasyma, aii y3 00aBesy
CNICKTPOHCKOT TIPHjaB/bHBabd HA IEH3MjCKO W HMHBAIUJICKO OCHUTYpame M 3/PAaBCTBEHO
OCHTYpam€ 32 CIIydaj MoBpe/e Ha paxy u npodecruonante Oonectu. Ha cBa murama koja HHICY
ypehena oBum 3akoHOM, IPUMEY]y ce oapende 3akoHa KojuM ce ypelyje pax (3axkoH o pagy)
— y Ieny KojuM ce ypel)yjy mpuBpeMeHH U oBpeMeHH NocioBu. Haa3op Hax mpruMeHOM OBOT
3axona BpmH [lopecka ympasa, moJponpuBpeHa HHCICKIMja U HHCTIEKINja paja y OKBUPY
YTBpPHEHOT IeNOKpyTa U HaJIeKHOCTH.

37 [ocrtymHo Ha : https://www.stat.gov.rs/oblasti/trziste-rada/anketa-o-radnoj-snazi/

38 HoctymHo jyna 2020.

Ha: https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100
COMMENT _1D:2699932

39 JloctymHo jyna 2020. Ha: https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:1
3100:P13100_COMMENT ID:2316541

40 3akoH 0 MOJBONIPUBPEIN U PypPaTHOM PasBojy, ,,Ci.rmacauk PC*, 6p.41/2009;10/2013.-
np.3akoH u 101/2016.

23



Ipeopae Josanosuh, Parwusocm oeye/omaaoune u mocyhinocm
O0O0HOCHO 3a6paHa ruxosoe pada, cmp. 5-44, XXIV (1/2020)

CYNCHUAMjapHY IPUMEHY ITPONHUCa O pagy 1 0e30eJHOCTH U 3ApaBJbaHa pamy.
CnundHa je cutyanuja u 'y oonactu rpaleBuHapCcTBa Tj. 3aKOH O IUIAHUPALY
U U3rpajiibi 1 3aK0H 0 rpal)eBUHCKUM mpou3BoarMa * He caapike oapende
pasHO-IIpaBHE IPUPOJIE.

l'ope HaBeaeHM CTAPOCHM MUHUMYM BaXH My 00JacTH pagHOT
aHra)koBama (00aBJbamkbe NPUBPEMEHUX M MOBPEMEHHUX IOCIOBA) MPEKO
OMJIAIMHCKMX M CTYJCHTCKHX 3aapyra. Haume, 3akonom o paxgy (w1.198.)
JI03BOJbEHA je MOryNHOCT mociofaBia Jia 3a 00aBJbabe MPUBPEMEHUX HIIH
MOBPEMEHUX IOCJI0BA 3aKJbyYH YTOBOP Ca JIMILIEM KOje je 4JlaH OMJIaJJUHCKE
WJIM CTYIETHCKE 3a7pyre y CKJaly ca MpOoNucHMa O 3agpyrama. 3aKOHOM
o 3agpyarama (wri.23. craB 5.)* je mpenBuljeHO na ,.cTaTyc 3ampyrapa
CTYIEHTCKO-OMJIaJIMHCKE 3a1pyre Moxe ctehu sinue koje Huje maahe ox 15
HUTH cTapuje ox 30 roquna™.* ,3agpyrap cTyJeHTCKO-OMIIQANHCKE 3a1pyTe
koju je muahu on 18 roxmHa, Moke Ja 00aBJba MPUBPEMEHE U MOBPEMEHE
MIOCJIOBE 10/ YCIIOBHMA IIPONMCAaHUM opendama koje ypelyjy, npasa, o0aBese
Y OJITOBOPHOCTH M3 PAJIHOT OIHOCA, OJTHOCHO I10 OCHOBY paja‘, (wi.23. ctas 6.
3akona o 3aapyrama). LLITo ce THue aApyrux BpcTa 3a1pyra (3eMJbOpaHUUKE,
3aHaTCKe, cTaMOCHe, MOTPOLIAYKe UT/A.), TpeMa Wwi.24. 3akoHa o 3aapyrama,
3apyrap y mUMa MOKe OUTH CBAKO MOCJIOBOHO CIIOCOOHO (PHU3HYKO JIHIIE
(mynonetno nune). Kaga cy y nuramwy yuyeHU4Ke 3a1pyre, lbHXOBO OCHHBAE
U paja npeaBUheHo je 3aKOHKMMAa KOjH Ce OJHOCE Ha CUCTeM 00pa3oBama U
BacnuTama U [IpaBUITHUKOM O yYeHHUYKUM 3aapyrama.** IIpema um. 3/2.

41 3axoH o mnaHWpamy U usrpaamy, “Cmrmacauk PC*, 6p. 72/2009, 81/2009 - wucmp.,
64/2010 — omnyka YC, 24/2011, 121/2012, 42/2013 — onnyka YC, 50/2013 — omnyxa YC,
98/2013 — omnyka YC, 132/2014, 145/2014, 83/2018, 31/2019, 37/2019 — np. 3axon u 9/2020;
3akoH 0 rpaheBuHCKMM npom3Bonuma, “Ciyx0Oern miacHHK PC”, 6poj 83 om 29. okTobpa
2018.

42 42 3akoH o 3agpyrama, ,,Ciayx6enu racauk PC, 6p.112/2015.

43 U 3axoH o muaauma, ,,CiyxOenn rmacauk PC®, 6p.50/2011., moxg oMIaguHOM WIH
MIIaJiMa MojipasyMeBa JIMIa OJ] HaBpIIeHHX 15 roxuHa g0 HaBpuieHHX 30 roguHa >KMBOTA
(un.3. craB 1. Tauka 1.).

44 3axoHoM o 3aapyrama wi.10/2. mpensuhena je moryhHOcT 0OpasoBama yYECHHUIKHX
3a7pyra, y CKJIaay ca MponucHMa Koju ypelhyjy o0aacT OCHOBHOT M CpeImber 00pa3oBamba H
BacIKTama. 3aKOHOM O OCHOBaMa CHCTeMa 00pa3oBama M BacmuTama (,,CiykOeH! TIIaCHUK
PC*, 88/2017;27/2018-np.3akon; 10/2019, un.103.), npensuleHo je aa mkoaa Moxe Aa OCHYje
YUYEHHYKY 3aJpyry y LHbY pa3BHjara BAHHACTABHMX aKTHMBHOCTH M IPELY3€THHYKOT JlyXa
y4aeHuka. Pan yuerndxe 3aapyre ypehyje ce moceOHH 3aKOHOM. 3aKOH 0 OCHOBHOM 00pa30oBamy
n BacmuTamy (4wi1.53.) u 3akoHOM O cpenmeM oOpasoBamy M BacmuTamy (,,CiryxOeHH
macau PC*, 6p.53/2013; 101/2017, un. 32.), npenBuleHo je ma ce pan 3aapyre ypebhyje
CTaTYTOM ILIKOJIC M IIPaBUIIMMa 32 Pajl 3aJpyre, y CKJIaay ca 3aKOHOM. MHHHCTap NpocBeTe,
HayKe M TEeXHOJIOIIKOT pa3Boja JoHeo je [IpaBUIHUK O y4eHHUKUM 3aapyrama, ,,Ciy:xOeHu
macHuk PC*, 6p.31/2018. Kon yueHnuke 3aapyre 4uju je OCHUBAY OCHOBHA IIKOJA, y IyXYy
npuMapHe (QyHKIHje OCHOBHOT 00pa3oBama, MPEJHOCT Ce Aaje OIMIITO] NPUIPEMH YICHUKA
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[IpaBunHuKa, 3aapyrapyu Mory OMTH JIMIA 3aMI0CICHA Y IIKOJIU (OCHOBHO]
UM CPEenmOj) KOja OCHUBA YUYCHHUUKY 3aApyry, YUYCHUIU T€ LIKOJIC U
pOaMTEIbH, OAHOCHO APYTH 3aKOHCKM 3aCTYNHHUIM yueHHuKa. JlemaTHocT
YYeHUYKE 3aApyre je 1eo 00pa30BHO-BACIUTHOI pajia, a ca LUJbEM Ja
JonprHece NpodecHoHaIHOM ycMepaBarby H pa3Bojy IPeAy3eTHUYKOT 1yXa
KOJl YYCHHKA, pa3BHjalby MO3UTUBHOI OIHOCA IIpeMa pagy U GOopMHUpamy
paZHUX HaBHKA, OBJIa1aBalby OCHOBHUM €JIEMEHTHMA IIPOLIEca IPOU3BOAE
U npyxama yciuyra utd. Craryc 3aapyrapa — y4deHUKa cTU4e ce Ha HaUMH
npeasuben [IpaBuTHUKOM M Be3aH je 3a cTaTyc yUeHHUKa IIKOJIE Koja je
OCHMBau 3apyre.*

VY obnacTu cnopTa, MiaJu ce yriIaBHOM OaBe CIIOPTOM Kao aMaTepH,
OJHOCHO He 0aBe ce y BUIy 3aHMMarha U IPUMapHU LWJb UM HHjE 3apaja.
Wnak, npema 4. 10. ctaB 1. 3akoHa o cropty,*® CHOpTHCTHMA aMaTeprMa
TakMHU4YapuMa Moxe ce o0e30equTu onroapajyha HoBUaHa HaKHaJa 3a
0aBJbEH-E CIOPTOM Ha OCHOBY YTOBOPa €ca CHOPTCKOM OPraHU3aL1jOM KOjUM
Cce HE 3aCHUBA PaJHU OAHOC (YTOBOP O CTUIICHAMPAY MAJIOJIETHOT CIIOPTUCTE
3a CHOPTCKO ycaBplLIaBame UM YIOBOP O 0aBJbewy COpTOM). M3y3eTHo,
MJiaznu ce 6aBe cnoptoM npodecrnonanto. [Ipasa, o6aBese, 1 OATOBOPHOCTH
npoeCHOHAHUX CIIOPTUCTa ypehyjy ce 3aKOHOM, CIIOPTCKUM ITPaBHIINMA
HAJJISKHOT HAIIMOHAJIHOI TPAHCKOI CIOPTCKOI caBe3a, KOJCKTHBHUM
YTOBOPOM, IPABUIIHUKOM O paay (KaJ HUje 3aKJbyUeH KOJIEKTUBHH yTOBOP KO/
MOCJIOZIABIIA) M YTOBOPOM O pajly U3Mely CIIOPTHCTE U CIIOPTCKE OpraHu3aluje
(4n1.10. cTaB 2. 3akoHa O CHIOPTY). YTOBOPOM O pany ce, 3alpaBo, 3aCHUBA
pajHU OHOC, LITO 3aXTeBa Aa MAJIOJICTHH CIIOPTUCTA Tpeda J1a UCIyHhaBa
ycIoBe U3 4. 25. 3aKoHa 0 pajy, Te a y>K1MBa cBe 00JIMKe oceOHe 3alITUTe
MJIQIMX Y TOKY pajia CXOJHO 3aKOHY 0 pagy. Y TOM CMHUCITY, 3aKOHOM O CIIOPTY
(41.10. ctaB 4. u 6.) je mpeaBUleHO J1a MaJIOJIETHHU CIIOPTUCTA IPU 3aKIbY UCHY
Y U3BPILCHY YTOBOpaA O pajay y>KHBa IOCEOHY 3aIUTUTY IPOIHCAHY 3aKOHOM
KOjuM ce ypelyjy yciIoBH 3a 3aCHUBambE paaHOT OAHOCA U paj Jula Miahux
on 18 roguna. Ilpema wi.13. cra 1. 3akoHa o ciopTy, npodeCHOHATHU
CIIOPTHUCTA 3aCHUBA PaJHU OJJHOC Ca CIIOPTCKOM OpraHu3annjoM Ha oxpeleHo

3a pa3NUIUTe BPCTE Pafa y MPaBIly HBUXOBOT MPO(ECHOHATHOT OPUjeHTHCARbA, & Y CPEABIM
[IKOJIaMa aKIIEHAT je Ha MPaKTHYHOj MPHUIIPEMH 3a paj y CTPYLH 3a KOjy ILIKOJa MpUIpeMa
yueHuke. HaBenenu npommcu He cajgpxe mocebHe ofpeade o 3alITHTH 3afpyrapa Ha pamy
Yy YUYCHHUYKHUM 33/Ipyrama, T€ C€ OBJE CXOIHO MPHMEHY]y OIIIITA MpaBuiIa o 6e30eTHOCTH U
37paBJby Ha pasy.

45 Tlpema un.9. [IpaBuiHuKa, CTaTyc 3apyrapa CTU4e ce MOIHOMICHEM MMCMEHOT 3aXTeBa
3a TIPUCTyTName, OJIYKy O MPHXBaTamy craryca JoHocH CKYMIITHHA ydeHHUKE 3aJ1pyre, a
3ayrapoM ce MOCTaje y MOMEHTY MOTIHCHBAmba IPUCTYTIHE U3jaBe.

46 3axoH o criopty, ,,Ciryx6enu rmacauk PC*, 6p.10/2016.
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BpeMe, Hajayske 10 5 roauHa (y3 MOIyhHOCT IIOHOBHOT 3aKJbyYHBamba yrOBOpa
0 pany), kopucrehu cBa npaBa, 06aBe3e U OrOBOPHOCTH U3 PaIHOL OHOCA
npeaBul)eHUM MponucruMa KojuMa ce ypehyje paa ( mpunaroheHux pexxumy
CHOPTCKHUX aKTUBHOCTH, IPUNIPEMA U TAKMHUCHQ).

Tpeba nonByhu na npornucaH MUHUMYM T'OIMHA CTAPOCTH 3a PaIHO
aHTa)KoBambe, HaKoH patudukanuje Konsenuuje 6p.138 He Moxe ce KacHH]je
cHnxkaBaTH, Beh camo nonusaru (y3 ogrosapyjyhe odaBeriraBame reHepaaTHor
nupekropa MehynapoaHor 6upoa pana, cxomHo 4wi.2. ctas 2. Konsenuuje).
Kousenuuja npensuha uzysemke o HaBeJCHOT OIIITET YCIOBA 32 3aCHUBAE
pazHOr O/IHOCA, Y CMHUCIY OJICTYyIama o1 00a 3axteBa: (a) 15 ronnHa )Xx1BOTa;
u (0) 3aBpIIaBame 00aBE3HOT IKOIOBAKA.

Ilpeo, npema uit. 2. ctaB 4. Kousennuje 6p.138, 3emibe unanuue unje
Cy IpuBpezeHe U 00pa30BHE MOIYNHOCTH HEIOBOJEHO Pa3BUjeHE, MOXE /1a KA
MOYETHE MUHUMAJIHE TOJMHE CTApOCTH Npenu3upa 14 roquHa, noj ycaoBuMa
npeiBUl)eHnM y cTaBy S. uctor wiana (y mouetHoj ¢asu npumere Konsenmuje).
VY CpOuju Huje npeaBuheH oBakaB U3y3eTaK, HUTH, M0 HALIEM MUIILCHY,
M0CTOje pasiio3u 3a To, nomrto CpOuja He craga y KaTeropujy 3eMalba 3a
KOjy ce Be3yje oBakBa MOI'yNHOCT (3eMJbe UMje Cy IpUBpenHe, 00pa3oBHE U
aIMUHHCTAPTUBHE MOI'YNHOCTH HEAOBOJBHO pa3BujeHe). M3 uctux pasnora
HUCY npenBul)eHa HU OrpaHHuCHA Yy MOrieay npuMeHe ose Konsenuuje y
CMUCITY WI.5., Tj. HUCY IIOj€INHU IPUBPEIHU CEKTOPH, IPAHE U ACTATHOCTH
u3y3eTe O] IbeHe MpUMeHe. Yak 1 OHe 3eMJbe Koje cy MpeaBUACIC U3Y3ETKe,
y CBaKOM CIIy4ajy Cy JIy>KHE /1a HaBEICHO MPaBUIIO O MUHMUMAaJHUM FOAHHAMA
CTapoCTH 3a paji IPUMEIbYjY Y pyAHHLINMA, KAMEHOJIOMUMa, Tpal)eBUHAPCTBY
UT/., OCUM KOJI IPOU3BOAE HA IIOPOJUYHUM MaJIUM IOCEIMMa 3a JIOKAIHY
MOTPOLIbY U IJIE CE HE 3a0LJbaBajy pagHHIIH.

Jpyzo, Tlpema un.4. KouBenuuje 0p.138 mMoxe ce OACTYNUTH OA
HaBeJICHUX MpaBUJIa y MOIJiely TOIMHA 3a 3al0CieHkhe, Y3 HaBoheme BpcTa
3anociema (mpodecuja) WK paga y 4ijoj ce NpUMEHH jaBJbajy MOCEOHU U
3Ha4YajHU NpoOJIEMH, OCHM KaJia Cy y MUTay MpaBUiIa O 3alollJbaBamy Ha
OIICHMM MocoBUMa y cmuciy wi. 3. Kousenuuje. Takohe, mpema un.7. cras 1.
Kounsenmuje Op. 138, mporucrma Moske Jia ce JI03BOJIH 3a1olbaBame 0codama
on 13 no 15 roguHa cTapocTH Ha 1aKwiuM paJoBUMa KOjU: (a) HUCY IITETHH
3a BUXOBO 3[IpaBJbe HIIM Pa3Boj; U (0) HE Ay Ha IITETY HBUXOBOT Moxahama
HIKOJIE, BbUXOBOT yuenrha y mporpamuma npogecruoHaine opujeHTalunje uin
00yKe Koje je 0100pHo HaAJICKHU OPTaH WU BbUXOBE CIIOCOOHOCTH Ja Ipate
onpeheny Hactasy. Y CpOuju npornucuMa HUCY IpeABHl)eHN OBaKBHU H3Y3CLIH.

Tpehe, npema un.7. ctaB 2. Konsenuuje Op.138, HammoHamHum
MPOMNHCUMa CE€ MOXKE JONYCTUTH 3al0lbaBabe JUIIMa KOja UMajy HajMambe
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15 ronuna, a jom HUCY 3aBpLIKiIa 00aBE3HO LIKOJIOBAE, IO UCTUM YCIOBUMA
MOZ KOjMa MOTY paguTH ocobe on 13 o 15 roquna y cMmuciy uin.7. ctas 1.
VY Cpbuju je oBa MOoryhHOCT Ha4eIHO je mpeaBul)eHa Kpo3 MpaBuio Ja je
OIILITH YCJIOB 33 3aCHUBAE PAIHOT OIHOCA 15 rogrHa cTapoCTH U IpaBuUiia
0 YCJIOBHMA IO KOjMa C€ MaJIOJIETHA JIMLIAa MOT'Y 3al0IIJbaBaTh. MehyTum,
HBCHO MIPELH3HHU]e TpaBHO oapeheme Ou Tpedaio Be3aTH 3a cienehe yciose:
(@) TpeaBHAETH aKTHUBHOCTH M MOCJIOBE KOjU CE€ MOTY CMATpaTH JIAKILIUM
paznoBuMa; (0) mpeaBuAETH OpOj PaJHUX CATU U APYTe YCIOBE 0] KOjUMa
Cce MOJKE M3BpIIABAaTH OBaKaB paj (CarjacHOCT POAUTEIbA M HAIJICKHOT
3JIpaBCTBEHOT OpraHa, MePHOIUYHE JICKapCcKe Mperie/e); u (B) NpeaBUaCTH
00aBe3y mocioAaBla Ja BOAM €BUJICHIM]Yy O CBAKOM 3aIIOCICHOM (MME U
npe3umMe, ronHa polermba, MECTO CTAHOBaa, IOCIIOBE KOje je 00aBJbao paHuje
1 Koje o0aBsba TpeHyTHO UTH). CeM Tora, Tpeba NpEeABUACTH U TO Jia paj
JULa Koje je HaBpIIWiIo 15 roguHa, a HUje 3aBPIIMIIO OCHOBHO IIKOJIOBAILE,
HE OMETa HEroB HacTaBaK OCHOBHOI 0Opa3oBama A0 17. roguHe )XKUBOTA,
aKO CE YUCHHMK 3a TO OIIPEIUJIIH, MJIM HE OMETa HETr0BO Jajbe 00pa30Bame Mo
nporpamy QyHKIMOHAIHOT 00pa3oBama oapaciaux — 10 21. roqune xxuBora (y
cmuciny 4. 30 cras 10. u 11. 3akoHa 0 OCHOBHOM 00pa30Bamy U BACIUTAY)."

Yemepmo, npema uit. 8. cras 1. u 2. Konsenuuje 0p.138, HarmoHamHuM
MpONKMCHMa MOXE C€ NPEIBHUIETH M3y3€TaK OJ OIIITEr YCJIOoBa 3a
3aroubaBame, y Moreay paja y CBpXe Kao IITo je yuemhe y yMeTHUYKUM
MaHudecranujama, uian MaHuecTanrjaMa y MHTepecy Hayke, 00pa3oBamba,
KOMEPLHjAJTHOT MM HEKOMEPLHjaIHOI MaHEKEHCTBA M APYTHMX BHJIOBA
ucrynama.*s Jlakiie, oBaj H3y3eTak ce THYE PaJHOT aHTA)KOBamba JIeLe CIIO]
15 roguna, Ha HaBeIeHUM nocaoBUMa. M3y3eTak je moryhe npensuaeru, nox
ycnoBuMa u3 ctaBa 2. wi. 8. KonBeHuwuje: (a) oApeauTH HAMJIC)KHH OpPTraH
koju he n3gaBatu 103BOJIC 3a IOjeAMHAYHE ClTydajeBe pana; (0) Tako U3IaTuM
JI03BOJIaMa OI'PaHUYUTH Opoj pagHUX caTu; U (B) MPONUCATH MUHUMAIIHE
TOAMHE U APYyTe YCIOBE — CarllaCHOCT M HaJ30p POAUTEsba MOoA KojuMma je,
cxoqHO oapeheHoM mociy, TakaB pag Moryh. Hammuwm mponucuma oBakas
n3y3eTaKk HUje npeaBul)eH, anu y npakcu ce cpehy ciydajeBu aHT0’KOBamba
Jere, Ha IpUMep, Y YMETHUUKUM MaHu(ecTanujama (CHUMame (GpuiamMoBa).
VY cBojuM KoMeHTapuMa Ha u3Bewtaje Cpouje o cripoBohery Konsenuuje

47 Y nexum OuBmmm penyonukama COP JyrocnaBuje (Xpmarcka, Llpra I'opa), pagHo
3aKOHOAABCTBO 3a0pamyje 3alolbaBamke JUIa Koja Cy HaBpIIMWIA 15 TOJMHA YKOJIUKO Ce
JOII YBEK HaJla3e y MpOIeCcy OCHOBHOT 00pa30Bakba, CXOAHO HALMOHAIHUM MPOITHCHMA.

48 Takobe, mpema un.31. craB 2. KoHBeHIHje 0 mpaBuMa AeTeTa, Ip)KaBe WiaHuie Tpebda ra
MomITyjy 1 yHampelyjy mpaBo aerera (iuua ucron 18 rognHa) Ha myHO ydenihe y KylITypHOM
1 YMETHHYKOM >KHUBOTY U JIa TICTHYY TpY)Kambe oAroBapajyhux u jenHakux MoryhHOCTH 3a
KYITypHE, yMETHHYKE, PEKPEaTHBHE U CII000HE aKTHBHOCTH.
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0p.138, Komurer excriepara MOP-a je 3axteBao Ja ce HaBene MpEeLU3HU]E
Ja 11 U KOJIWKO naeue muahe ox 15 ronuHa ydecTByje y YMETHHUKUM
nepdopmancuma, te noaceha na un.8. Konsenuuje npensuha moryhHoct
yCIOCTBaJbakha CUCTEMa MHAMBUIYAJIHUX J03BOJa 34 aHTAXKOBAKE JCLE
mualje o onmITer MUHUMYMa 3a BUX0B pa.*’ OBe okomHOCTH pal)ajy motpedy
Jla ce HaBEICHO NMUTame MPEUHU3HMje Ypeau 3akoHoM (Boaehu pauyHa u o
onpendama upexruse EY 6p.94/33 un.5. —pax nene y KynITypHUM U CTHYHIM
AKTUBHOCTHMA), Y CMUCITY PaJIHOT aHTa)K0Bamba Jielie 0e3 3a1ociemna, 0MHOCHO
0e3 3acHuBama pagHor oxHoca. CeM Tora, ocToju norpeda ycariamabama
Haiuer 3akoHoaascTBa ca lupexktusom EY 6p.94/33, xoja y ui.4. roBopH o
Moryhum n3yuemMuma oji IpHHLIKIIA 3a0paHe AeUHjer paja.

Ilemo, npema 4. 6. Kousenuuje 6p.138, onpende y Be3u MUHUMATHUX
TOAIMHA CTApOCTH 32 paj Hehe ce MpuMemUBaTH Ha pal Koju 00aBibajy Aela 1
OMJIaJIMHA Y LIKOJIaMa 3a OIIITE HJIM CTPYUYHO 00pa3oBame, Kao Uy APyTUM
ycTaHoBaMa 3a 00yKy, OZTHOCHO Ha paj KOJl IOCJI0/aBala, Kajaa ce Taj pan
00aBJba y CKJIaJy ca YCIOBHMA KOje je IPOMKCA0 HAAJIC)KHU OpPraH. YCIOBH
3a OBaKaB paj cy: (a) Aa je Taj paj Aeo oOpazoBama Hiid 00yKe 3a KOje [IKOJIa
(nnm gpyra yctaHoBa) uMa oxronapajyhe omoOpeme (Miau akpeauTanujy)
HaJUISKHUX opraHa; (0) 1a je paj KoJ| ocionaBia npeasuheH Kao J1eo jaBHOT
nporpama oopa3oBama (JlyaaHo 00pa3oBambe), 0]l yCIOBOM /1a C€ IPOITHCOM
3a Taj paj yTBpAC MHUHUMAJIHE TOAUHE CTapocTu — 14 roauHa. 3aKoH O
JyaJTHOM 00pa3oBamy *° 0BO UTabE PEryIIHIIE KPO3 Ae(UHHUCAE CaapiKaja u
HayMHa OCTBapHBamba IyaJIHOT 00pa3oBama, Kpo3 y3ajaMHa rpaBa 1 00aBese
YYCHHKA, POIUTEIbA, OJHOCHO APYTUX 3aKOHCKMX 3aCTYIIHHKA yUYCHHUKa,
LIKOJIC U MOCOJABLA, KPO3 PEryJIHCamhe MaTepUjaIHOT U (PUHAHCH]CKOT
00e30ehema yueHnKa 1 IpyruX MUTamka O 3Hayaja 3a JyallHO 00pa3oBame.
Uyanno obpa3oBame, y CMHCITY 4.2, Tauka 1. 3akoHa 0 1yaTHOM 00pa3oBamy,
MpencTaBba MOJEN pealn3alnje HaCTaBe Y CUCTEMY CPEAbET CTPYUYHOT
o0pa3oBama U BacllUTamka y KOME €€ KPO3 TEOPHjCKY HAacTaBy M BexOe y
HIKOJIM M yY€H-€e KPOo3 pajl KO MOCIOAaBLA, CTUYY, YCaBPILABajy, OJIHOCHO
nsrpal)yjy 3Hama, BELITHHE, CIIOCOOHOCTH U CTaBOBU (KOMIIETCHLIH]E) Y
CKJIa/ly ca TUIAHOM M IIPOrpaMoM HacTaBe U yuewma. OCHOBHH LUJb 1yaTHOT

49 ocrymHo jyna 2020. na : https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:
13100:P13100_COMMENT ID:2316541

50 3axoH o myamHOM 00pa3oBamwYy, ,,Ciyx0enu rmacauk PC*, 6p.101/2017, mpumemyje ce ox
mkosicke 2019/2020. ronune. OBuM 3aKoHOM de iure 3amodnmbe peopMa Cpeamber CTPyIHOT
obOpazoBama y CpOuju y AyXy MpPOjEeKTHHX OKBHpa KOje je€ MOCTaBMJIO MUHHCTAapCTBO
MpOCBeTe, HayKe M TEXHOJIOMKOT pa3Boja P. Cpbuje y capagmu ca MunucrapcrBom CaBe3He
PenyOnuke Hemauke 3a eKOHOMCKY capafiby U pa3Boj, 1ocTymHo jyHa 2020. Ha: http:/www.
kooperativnoobrazovanje.org/o-projektu/.
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o0Opa3oBama jecTe y TOMe J1a ce 00e30e/ie YCIOBH 3a CTULAbhE, yCaBplLIaBambhe
1 pa3Boj KOMIETEHIMja y CKjiaay ¢ morpedaMa TpxkumTa pajga (4i. 4.
tTadka 1. 3akoHa O Jya’qHOM 0Opa3oBamy).”! YUEHHK M MOCIIOIABAll Cy Y
crnequ(UIHOM MPaBHOM OJIHOCY KOjH je Ae(UHUCAH YTOBOPOM O YUCHY
kpo3 paf. Ilpema un. 21. 3akoHa 0 qyajiHOM 00pa3oBamy, yTOBOP O yUCHY
KpO3 pajl 3aKJbyuyjy MOCIO0AABALl U YUYCHHK, OAHOCHO POJUTEIb UIIU APYTH
3aKOHCKH 3aCTYIHHMK YUCHHKaA, Y mucMeHoj ¢popmu. LTo ce Thue 3amrure
Ha pajy Y4YeHHKa, IPUMEIbYje C€ UCTH KOHLENT 3aIUTUTE KOjH BaXXH U 32
3a0CJICHE MaJIOJIETHUKE KO TOr MOCJIOAaBIa, CTUM LITO OBIEC BaXXU U
J0JlaTHA 3aIUTUTA OJ] CIeU(UYHUX PU3UKA IIPHUIIUKOM CTPYUYHOT 00pa3oBamba
y3 paz (LITETHOCTH KOje ce Be3yjy 3a MOBHILEHH aTMOC(PEPCKU MPUTHUCAK,
HETOBOJbHE KJIMMATCKE UM MUKPOKJIMMATCKe (haKkTope, paja UCIOL 3eMJbe,
paa y CKy4eHUM MPOCTOPUMA U Y HEMPABUIHOM (PU3HOJIOIIKOM IOJI0XKA]Y,
paja Ha caKyIJbamy ONACHOI OTHaja WUTA., (. 5. Ypende o yTBphuBamy
OMACHOT pajia 3a Jely). >

Llecmo, npema Kousenuuju 6p.138 un. 3. craBosu 1. u 2. Mory ce
YTBPAUTH U3y3€LH O]l OIIITEr MapBuja y HOIJIeAy FOJUHA CTapOCTH 32
3anonubaBame U pax (15 ronuHa), ¥ y npaBly HOAW3amka THX TOAUHA. Y
CMHCITY OBE ozipe0e, MUHUMAJIHE FOAMHE CTAPOCTH 3 3aCHUBAE OHJIO KOje
BPCTE PaJHOI OHOCA WJIH PaJia KOjU 10 CBOM KapaKTepy MJIM OKOJIHOCTHMA
y KojuMa ce 00aBjba MOKE YIPO3UTH 3APAaBJbE, CUTYPHOCT MM MOPaJl
MIIaguX, He Tpeba na Oyay ucnon 18 ronuna. Temike u onacHe mociose Tpeda
YTBPAUTH IPONUCHMA 3aKOHOAABHE MJIN U3BPILIHE BJIACTH, Y3 KOHCYJITOBAE
3aMHTEPECOBAHUX OpraHM3allija MoCI0aaBala U 3anocaeHIX.” 3aKOHOM O

51 IIpema nomammma u3 [Iporpama mocrojanctBeHor paga 3a P. Cpoujy ox 2019. mo 2022.
rofuHe, croma HeszamociaeHocTd muanux (ox 15 mo 24 romune) msnocu 33,3% (34,8% y
cilydajy MIIaJHX JKe€Ha) U OHa je 3a0pumaBajyhe BHcoka y mopehemy ca HCTOM CTOIIOM y
EY xoja m3nocu 16,1%, noctymno jyna 2020. na: (http://www.socijalnoekonomskisavet.rs/
cir/dostojanstven%20rad/program.pdf Tlogamu moxasyjy ma mehy HesamocneHMM MiIaguM
JbyAMMa UMa JI0CTa OHHX KOjU Cy 3aBPLIMJIM CPEIhe CTPYYHO 00pa3zoBame, ITO MOTBphyje
notpedy na ce y Toj cepu oOpa3oBama H3BpLIEC oapeleHe MpoMeHe y CMHUCITY AyaaHOT
oOpazoBama.

52 VYpenba o yrBphuBamy omacHOr paja 3a aemny, ,,Ciryx0Benn macauk PC*, 6p.53/2017.
53 VYpenbom o yTBphuBamy omacHOT paja 3a aemy oapeleH je mojam omacHor paja 3a Jeiy
Kao paja ,,KOjH je BEpOBaTHO MITETAH MO 3ApaBibe, 0e30€MHOCT UM MOpa JIele, N3JTaKe UX
IITETHOCTH, 00aBJba CE y OKBUPY ONACHUX OKOJHOCTH WJIM ONACHUX JEIaTHOCTH 3a JIeIy*, Te
CauMIbEH j€ CIMCAK: MITETHOCTHU ((PU3HUKE M XeMHU]CKe — BUCOKA M HICKA TEMIIEPaTypa, TELIKH
(U3MYKA WM TICUXWYKK Haropw, Oyka, joHusyjyhe 3paucme WTI.); OMacCHUX OKOIHOCTH
(mpexoBpeMeHH pal, pag Ha caoOpahajHMIIaMa W ca ONMACHUM MallMHaAMa, Y CKyYEeHUM
MPOCTOPUMA, pajJ Ha BUCHHHU, OYOWHH, Paj y HE(U3UOIOIIKOM IOJOKAjy); M OMACHUX
JieJIaTHOCTH (pyZapcTBO, ceda ApBETa M JIETaTHOCTH y BE3M ca LIYMAapCTBOM, CKYIUbame
OIACHOT OTIA/Ia, BETOB TPETMaH M OJUIarambe UTIL.).
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pany y wi. 84. je npensuleHo aa 3amnocieHu miaahu ox 18 roquHa He Moxe
na paau: 1) Ha IOCIOBMMA Ha KOjuMa ce 00aBJba HAPOUUTO TEXKAK (PU3NUKH
pal, paj 1noj 3eMJb0M, 0] BOAOM; 2) Ha OCJIOBUMA KOjU YKJbYUyjy U3Jarame
HITETHOM 3pauckby MM CPEACTBUMA KOja Cy OTPOBHA, KaHLIEPOreHa MK Koja
MPOY3POKY]jy HacieaHa 000JbeHha, Ka0 M PU3MK 110 3ApaBibe 300T XaaHohe,
ToIIoTe, OyKe uiu BuOpanuje; 3) Ha IOCIOBUMA KOjU OM, Ha OCHOBY Hallasa
HaJICKHOT 3PaBCTBEHOT OPTraHa, MOIJIH IITETHO U ca moBehaHUM pU3UKOM
J1a yTU4Y Ha HeTOBO 3APaBJbe U )KUBOT C 003UPOM Ha HETrOBE MCUXO(PU3NUKE
cniocoOHocTu. Jlakne, cBaku 3anocienu muahu oz 18 ronuna (0e3yciioBHO) He
MOXe Jla paiyd Ha rnocjaoBuma rnoj 1) u mox 2) 300r TeKUHE U MPUPOIE THX
M0CJIOBA - allCOIyTHA 3amTuTa. Ha mctuM mocioBruMa, 3amnocieHu uzmelhy
HaBpuieHe 18. u 21. roguHe MOTry Ja pajie caMo Ha OCHOBY HaJla3a HaJJIC)KHOT
3IPaBCTBEHOT OpraHa KojuM ce YTBphyje a TakaB paJ HHje IITETaH 3a (bUXOBO
3/IpaBJbe — pejaThBHa 3aiuTuTa (wi. 85. 3akoHa o paxy). Ha mocioBuma nox
3) He Mory ja paje camo oHu Miahu ox 18 roguHa KojuMa, 300T BHUXOBHX
JUYHHUX ICUXO(PHU3UUKUX CIIOCOOHOCTH U 110 MUILIbEILY JIeKapa, TaKaB paj
MOXe€ IIKOJUTH - peaTuBHa 3amtuTa. CeM Tora, nponucaHo je (wi.87. u 88.
3akoHa 0 paay) Aa MyHO pagHO Bpeme 3arnociieHor mualer ox 18 ronnHa He
MoKe J1a OyJie Jyske of 35 yacoBa HeJleJbHO (3a myHoueTHe je 40 yacoBa); na
je 3a ’UX 3a0pamkeH IPEKOBPEMEHH paji, HONHU pal — paa y BpeMeHy of 22
yaca 10 6 4acoBa HapeIHOr JaHa (CeM M3Y3€THO), U MPpepacnojena paaHor
BpEeMEHa (Jja CXOIHO MPUPOHU 0CTa Y JeIHOM JIeJly TOAMHE pajie AyKe O
CBOT IIYHOT PaJiHOr BpPEMEHa, a y ApyroM Jeny roguHe kpahe). HaBenena
3aKOHCKA PelIeHha 3allTUTe MJIaJuX UCIO 18 ronuHa ¢y y HOTHYHOCTH Y
nyxy oapenaba Konsenmuje 6p.138.3

Hauwme, npBo, y TUM pelielmrMa TOBOPH €€ O 3aIUTUTH 3al0CICHUX
miahux ox 18 roguna, a Ta 3aITUTa MOKPUBA U JInLa u3Mehy HaBpiieHe 18.
u 21. roguHe )XMBOTa y CMHUCTy WI.85. 3aKoHa O pagy, YMME je 3alITHTHH
nomaiiaj ogpenoe ui. 3. Konsenuuje 6p.138 uak u npomupen. pyro, HaBeneHa
pelIemha TOBOPE CamMo O 3aIUTUTH 3paBiba U NCUXO0(PU3UUKOT HHTEIPUTETA,
a M30CTaje acleKT 3alTHTE MOPATHOT HHTEIPUTETA THX MIIQJHX JBYAH,” a

54 HWcrtuna, Konsennuja Op.138 Huje mpuMapHO HaMEH-EHA 3aITUTH OMJIaIUHE C 003UPOM
Ha ycJIOBe paja y TOKy 3amociema. Caapku Mano oapenabda o tome. Tako, y 4. 7. ctaB 3.
TOBOpH ce 0 MoTpeOu yTBphrBama Opoja paTHUX caTH M IPYTHX ycioBa 3a paa ocobda ox 13
1o 15 roguHa Ha JaKIIUM pagoBHMa, Kao U Kaj je y MUTamy paja 0coda Koje NMajy HajMame
15 ropuHa, a jour HUCY 3aBpIIMIe 00aBe3HO IIKONOBamke. Takohe, mpema 4i. 8. craB 2., Kaja
je y nutamy ydemhe y yMETHHUKAM MaHU]ecTalrjama, y 1MojeJHHAYHIM J03BoJIaMa 32 Paj
nere minahe o 15 roguHa TpeGa orpaHUYHUTH OpOj PaIHUX CATH U MPOMHCATH APYTE yCIOBE
MIOJ KOjUMa je pajl TOIMyIITEH.

55 HutHu ce muTamy 3alITHTE MOPAIHOT MHTETpUTeTa Mianux mnocsehyje oaromapajyha
Nakmka y JAPYTHM TPOIMHUCHMa KOJH Cy TOBE3aHH ca THM MHUTameM (HOp. y 3akoHY O
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KOju ce IoMube y oapeadu ui. 3. cras 1. Konsenuwyje. [loznara nepunnnnja
Caercke 3apasctBere opranuzanuje (C30) aa je 31pasibe ,,CTAakbE TOTIYHOT
(H3UYKOT, MEHTAJIHOT U COLIMjaJIHOT OJIarocTama, a He caMo OJICYCTBO OosiecTn
¥ OHECTIOCO0JLEHOCTH , MOXK/1a IOKPHUBA U 3aIUTUTY MOPAJIHOT HHTEIPUTETA,
aJiM Taj acHEeKT MHTEPUTETa MIIaJIuX 3al0CIICHUX CBAKaKO U yBEK Tpeba y
PONHUCHMA TOCEOHO HATJIACUTH KaJia je ped O lbUXOBOj 3aIUTUTH Ha paay U
y BE3U ca paJioM, jep je U Taj JeO lUXOBE TMIHOCTH (OPEA ICUXOPU3MUKUX
CBOjCTaBa) jOLI YBEK y pa3B0jy, OCCTJbUB U PABHB ( Ja MJIaAH HUCY U3JI0KCHH
350ynorpedama, JIyKpaTUBHUM OONMHMIMMA €KCIUIoaTaluje MopHorpagcKor
WJIM CEKCYaJIHOT THIa, KAo Y IOCJIOBUMA y BE3H ca KialemheM, KOIIKambeM,
MPOAAJOM U CIYKEHEM MYILITEpHja ajJKoXoJHuM nuhem, utn.). Konauno,
U3 yrja 3allTHTE MOPAJHOT HHTEIPUTETA CBUX KOjU palie 1 obe3behuBama
yCJIOBa 3a JAOCTOjaHCTBEH pajl, a MoceOHO MIIaaAuX, Tpeba UMaTH y BUAY U
cacBuM HOBH 1IokyMeHT MOP-a — Konsennujy 0p. 190 o cy30ujamy Hacusba 1
y3HeMHpaBamwa y chepH pana, kojy je Konpepenuuja ycojuna 21. jyna 2019.
roAuHe, ca oaroapajyhom npenopykom. tbome ce mture pagHUIM U cBa
JIpyTra pajHO aHTa)KOBaHa JIMIIA, HE3aBUCHO O/ IPABHOI OCHOBA aHTa)K0OBambha
u'y cBUM chepama paza, 0] CBAKOT HEIIPUXBATIEUBOT MTOHAIIA A, IPAKCE UIIH
IpEeTHE KOje UMajy 3a LIMJb WM MOCIeIUIly UITH je BEpOBaTHO jaa he umaru
nocieauny y Gpusnykoj, ICUXUUIKO]j, MOPAIIHO], CEKCYaTTHO] UM EKOHOMCKO)]
HITETH, a YKIJbYUYje U POHO HaCUJbE U Y3HeMupaBame. Tpehe, nomro 3akoxn
0 paxy He oapehyje npennsHuje, Koa 3acCHUBamba PaJHOT 0JHOCA, KOjU Cy TO
MIOCJIOBH KOjH HE YI'POKaBajy 3/1paBJbe, MOpaJl M 00pa3oBame nua Miaahux ox
18 ronuHa 1 KOjU Cy KPUTEPHjyMH 32 IPOLICHY YrpokaBama (4i1.25.), OAHOCHO,
KOJl 3alITUTE 3aI0CIeHE OMJIaJNHE, KOjU Cy U 0 KOJUM KPUTEpUjyMUMa
HApOYMUTO TEIIKH (PU3NYKK NOCIOBH (wI. 84. 1 85.) 1 mITa je TO pU3NYHA 1O
31paBJbe XJaaHoha, Oyka uiau BUOpaluja, To je HOTpeOHO OBO MPELU3UPATH.
VYpenba o yTBphuBamy onacHoOr paja 3a Aely, Koja ce MPeBacXoIHO Ocamka Ha
Kousenuujy 6p.182 o Hajropum o0numa aeumjer paja y CMUCTyY 4iL.3. Tauka
(m) nun.4./1/2, e na Ilpenopyky 6p.190 (3a0pamenu pan), kao u [IpaBuaHuk
0 IPEBEHTHBHUM Mepama 3a 0e30e1aH 1 31paB pajx MIIaJInX,>® OKPEHYTH Cy
OHHUM 00IMLIUMa JeUHjer paja (HajropuM) KOjH 6eposamuo uimeme u nocahajy
30passme, a TNCTa TUX MOCIIOBA, CBAKAKO, j€ yrKa OJ1 JTUCTE KOjy MPEANOCTaBIba
w1.3/1 Kouenuuje Op.138 (mucra mocnoBa KOju Mo2y yeposumu 30pas/se).
3arum, y oBoj Ypenou (wi. 2. ctaB. 1. Tauka 2.) u [IpaBunauky (4in.2/2.)
,,JIETETOM C€ cMaTpa JIMIE OO0 HaBpHIeHUX 18 rogmHa >KMBOTA™, OAHOCHO

crpeyaBamy 3J0CTaBJbamka Ha pany, ,,CaayxOenn rmacHuk PC, 6p.36/2010; y 3akony o
3amTuTH y30ymuBaua, ,,Cirysxoenn rcHuk PC*, 6p.128/2014.).

56 IlpaBHIHUK O TIPEBEHTHBHUAM Mepama 3a 0e30emaH W H3ApaB pag Miaaux, ,,CiyxOeHn
mracHuk PC*, 6p.102/2016.
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MJIaJI¥ Cy JIWIIA ,,CTAPOCTH O HajMame 15 roguHa, a HajeuIe 18 roguHa™, Te
Ce OBO OJHOCH Ha 3aIlociIeHy ,,oMJIaanny* (3amociene miale ox 18 roguna)
y cMucity oapenada ui. 84. u 85. 3akoHa o pany, Mel)yTuM HEe OJHOCH ce Ha
mutaze u3 4i.85. 3akoHa o pany - 3anocieHe u3Mely 18. u 21. ronuHe )xuBoTA.

VY cBakoM city4ajy, Ha OBaj MJIM OHAj HAYMH, Tpeba UMATH NPELU3HY
JIUCTY/IIUCTE ONACHUX IIOCIIOBA KOJU MO2Y Vyeposumu 3ApaBibe (y CMUCITY
w1.3/1 Konsenmuje 6p.138),°” ca kpurepujymMuMa npoueHe MoryhHocTu
yrpoXaBama, W JIUCTY IOCJIOBa KOJU 8epogamuo wimeme u nozahajy
3npasibe (y cmucay 4i.3/4 Konsennuje 0p.182). [la iu he te aBe nucre
OWUTH y jeIlHOM JOKYMEHTY WJIM OABOjJEHHM JOKYMEHTHMA, TO j€ TEXHUUIKO
nuTame, ajau cBakako (mpema u4i.4/3 Konsenuuje 6p.182) Tpeba ux, npema
noTpedu, NepHUOINYHO UCIIUTHBATH U PEBUAMPATH, y KOHCYJTalMjama ca
3aMHTEPECOBAaHUM OpraHM3aljaMa IocI0AaBLa H PaIHUKA.

Ceomo, ipema craBy 3. uin. 3. Konsenuuje 6p.138, 6e3 063upa Ha
MOMEHYTY 3aLITUTY 3arociieHuX Miaahux ox 18 ronnna y cmucity 4wi. 3. cras
1. KonBeHnyje, HaMOHAJIHUM MIPOITMCUMA MOKE CE I03BOJIUTH Pajl JIMLIHMA
noveBUI ox 16 roamHa, y3 yciose: (a) fa Cy 30paBibe, CUTYPHOCT U MOpaJl
notmyHo 3amrtuhenu; u (0) 1a Cy 3aBpIIHIIA OATOBapajyhy MIkoiry, 0JHOCHO
J1a Cy CTPYYHO O0CIIOCOOJbEHH 3a 00aBJba-e IOCJIOBa Y onrosapajyhoj rpanu
nenatHocTH. OBaKBO EKCITMIIMTHO PELICHE HE OCTOjU y 3akoHnMa Cpouje,
aJli WIaK je MPUCYTHO Kpo3 oxpende m3 wi. 25. u ui. 84. 3akoHa 0 pany
KOje TOBOPE O YCIIOBHMA 3a 3aCHUBAIE PAJHOT OJHOCA U O 0€3yCJIOBHO] U
aTCoYTHOJ 3alITHTHU 3anocieHux minahux ox 18 roguna Ha oprosapajyhum
nocnosuma. [IpennocraBka je mna cy muahu on 18 ronxmnna 3amocieHu Ha
oxnrosapajyhum mnocinoBuma ca NpONUCAHUM TOAMHAMa CTApOCTH, ca
oapeheHnM HIKOJICKUM 00pa3oBameM U ogpeheHuM crnocoOHOCTUMA 32 paj,
LITO YTBplhyjey mociaonaBal 1 Ha UIeXKHH 3]paBCTBEHH OpraH (y CyIpOTHOM,
MOCJIO/ABAL] U JIEKap MOT'y OMTH CAaHKLIMOHUCAHH).

4.2. lupexmusa EY 94/33 u npaso Cpouje

I'maBHu nmsb JlupexTuBe, MpeMa MHILbekY EBporicke komucuje,™
jecte y 3abpaHu Jeuujer paja, y3 UCTOBpeMeHO o0e30ehuBame mUXOBOT
00aBe3HOT LIKOJIOBakha, T€ Y 3alITUTH MJIaIUX O] (KOHOMCKE EKCIIJIoaTalmje
U OMJIO KaKBOI pajia KOju OM MOrao IITETUTH HHUXOBO] 0€30eTHOCTH,
30paBiby ¥ (PU3HMYKOM, MEHTAJIHOM, MOPAJIHOM H COLIMjalTHOM Pa3BOjy WIIH

57 TlocioBH KOjU MOy Yeposumu 30pas/be HapOuUTO U3 yIa CIeHU(PUIHAX pU3HKa 300T
PABUBOCTH MIIAJIUX.

58 MWssemraj EK, ctp.3. n nasme, noctynno jyna 2020. Ha cajty; https://www.google.com/
search?client=firefox-b-d&q=Aplication+of+Council+Directive+94%2F33+on+the+Europe
an+Commission
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YIPO3UTH BUX0BO 00pa3oBame. Konkpernuje, cBpxa Jupextuse 0p.94/33 je
ompenesbena y ui.l. To je: na npxkase unanuue EY yTBpae norpedue mMepe
Kako O 3a0paHuje AeUnju paj, a 1a y CMUCILY JI03BOJEEHOT pajia MpeaBUIC
YCJIOBE, TIOCJIOBE M aKTUBHOCTH KOj€ MOT'y 00aBJbaTH; 1a IPEIBUIC HAJHUKE
CTapOCHE TpaHMIIe 32 3alOlJbaBaAE KOje HE MOTy OMTH HUKE O TOIHMHA
NOTPEOHMX 32 OKOHYAHE 00aBE3HOI' LIKOJIOBAKA, @ HU Y KOM CIIy4ajy He
HIKe of 15 rogmna; na pan agoiecueHata (imma on 15 mo 18 ronuna) Oyne
CTPOTO peryiucaH u 3aiiTuhieH y ckiany ca JupekTHBOM; Aa ce MOCI0JaBLIH
o0aBexXy Ja MIaauM JbyauMa o0e30erie yciioBe pajia NpuMepeHe lbHXOBOM
y3pacTy; Aa ce MIaAH JbYAH 3alITUTE O]l eKOHOMCKOI MCKopHIhaBama U
0]l CBaKOT' pajia KOju MOKE YTPO3UTH HBUXOBY CUTYPHOCT, 3/IpaBJbe WUIIN
(U3MYKH, MEHTAJIHU, MOPAJIHU HJIM COLIMjaTHHU Pa3B0j HJIM OMETaTH lbUXOBO
obpasoBame.”

Jomamaj npumene J{upekTuBe npon3nia3u U3 HaBeICHE lECHE CBPXE.
ITpema onpendu uin.2/1. Jlupextuse, oHa ce MpUMEIbYje Ha cBa JTula Miaha ox
18 rognHa Koja ©Majy YroBOp O paay WIIM Koja cy Y paJlHOM OZHOCY, Y CKJIaay
ca HallMOHAJTHUM 3aKOHOIaBCTBOM. J{upekTtuBa ynyhyje na ce oBa ogpenda
HoCMaTpa y CBETIIY HAI[MOHAJIHOT 3aKOHOAaBcTBA.®’ V HalleMm mpaBy, OBJie
Cy MepoJaBHH, Hajipe, 3aKOH O paxy U 3aKOH 0 0e30€AHOCTH U 3APaBIbY
Ha pany.® Ilpema 3akoHy 0 pajy, yroBOp O pajay je akT 3aCHHBamba paJHOT
0JIHOCa, T€ MOTIHCHUIIM YyTOBOPa O paay Cy JIMLa Yy pagHOM ogHocy. [lakie,
3alITUTHE OfIpei0e Y BE3U ca 3arollbaBambeM M PajoM MIIAINX calpiKaHe
y 3akoHy 0 pajy, IpUMemyjy ce caMo Ha Juna miaha ox 18 ronnHa xoja ce
3aroIbaBajy u pajie y hopmu pagHor onHoca.” Ban pomaiiiaja oBux oxpenada
0CTajy JIMIIa Koja paJe BaH paJHOr ofHoca. Mnak, y HaleM 3aKOHOJaBCTBY
(3akoH 0 obaMranMoHUM ogHOCcUMa, [lopoaruHu 3aK0H, 3aKOH 0 3apyrama,
3aKOH 0 M0jeJHOCTaBJLEHOM PalHOM aHT'KOBAbY Ha CE30HCKUM MOCIOBHMA
y ogpeleHuM nenaTHOCTUMa, 3aKOH O CIIOPTY) OCToje oapeleHe 3amTuTHE
oapende Koje ce MOr'y OAHOCHTH Ha ycJIoBE (MUHMUMAJIHE TOJUHE CTAPOCTH,
CarjacHOCT POJUTEJbA) 32 AaHTAKOBALE U 32 paj MJIaJANX BaH paaHOT OJHOCA,

59 OctBapuBamy HaBeleHe CBpxe JMPEKTHBE, CBAKAKO, CIY)XH M HOPMAaTHBHH OKBHD
CpOuje, Koju cMO Harpes HaBenH y Be3u cripoBolera Konsennuje 6p.138 u 182. MOP-a.

60 VY Tom cmucmy m komeHTtap (oaroBop) EBpomcke xomucmje (EK) ca cacranka
eKCIIaHATOPHOT cKpuHMHTA 32 [lormaBibe 19 o couujanHO] MOMWTHUIM M 3aMOLLbABAY,
onpxanory bpuceny ¢pedpyapa 2014. ronune m3mely npencrasanka P.Cpbuje n nmpeacraBHUKa
EK, ctp. 7. 3anucHuka, noctynso jyHa 2020 Ha cajTy: http://eupregovori.bos.rs/progovori-o-
pregovorima/uploaded/19 zapisnik.pdf

61 3axon o 0e30emHOCTH W 3ApaBibY Ha pany, ,,CiayxOenu macHuk PC*, 6p.101/2005;
91/2015; 113/2017.- npyru 3aKoH.

62 VY mojenuHuM ciydajeBuMa 3amTrhena cy u auua crapoctu msmehy 18. u 21. rogune
(un.85.u 86. 3akoHa o pany).
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T€ je MOTPeOHO KOMIIJIEMEHTapHO MOCMAaTpaTH Ope0e CBUX OBUX 3aKOHA.
Kana ce Mnazia quna pajgHo aHTaxyjy y CMHCIy 3aKoHa O pajxy M OCTalIux
HaBeJICHUX 3aKOHa (KPO3 pajHH OAHOC WJIM BaH PajHOT OJHOCA), TajJa CBE
BHUX, Y TOKY paja, ITUTe oapeade 3akoHa o 0e30e1HOCTH U 31paBiby Ha
pany (3akoH o 6e30e1HOCTH U 3ApaBJby Ha pally IPUMEHY]y CE Ha CBA PaIHO
aHTa)KoBaHa Ju1a, 6e3 003upa Ha CTapoCHy 400 THX JULA U TPaBHY GOpMY
EbUXOBOT PAJHOT aHTAKOBama).

[Ipema TOME, Y KOMIUIEMEHTApPHO] IPUMEHH HaBeACHUX nomahux
pomnuca, cBa Milaja paJHo aHT'aKOBaHa JIMLA y CMUCIY THX Ipoliuca, 0e3
003upa Ha rOJUHE )KMBOTA U HAYMH aHTaKOBama, Tpeda Aa yKUBajy Mepe
3amtTuTe y eMuciy Jupextuse 94/33.

(@) 3abpana u mozyhnocm deuujee paoa

VY cmucay un4/l dupektuse, apxase Tpeda na npenBuie noTpedHe
Mepe Kojuma ce 3abpamyje neunju pax (pan neue munahe on 15 roguna).

Cem Mepa 0 3a0paHu ieuujer paja, 0 KojuMa je Hanpes OUIIo peun y Be3u
ca kouBeHIMjama MOP-a 6p.138 u 182, u onpende Ycrasa P. CpOuje (41.66/4. —
neua mutaha o 15 ronuHa He MOry OUTH 3amociieHa), oBa oxpeada Jupexkruse
HUje IPEUU3HO TpaHCIOHOBaHa y nponucuma CpOuje Koju perysuuy pasi.
ITocpenno ce moke pehu na je pan aeue 3a0pameH Kpo3 onpendy 3akoHa o
pany (24./1) koja perynuine MUHIMAaJIHE TOAUHE CTAPOCTH 3a 3al0CIIeHe - 15
rO/IMHA, aJli 0Ba 0/Ipe10a HUje MPEKPIIajHO CAHKIIMOHHUCAHA Y HCTOM 3aKOHY,
LITO YMamyje BbeH ,,kBanuTeT . KBanuTeT 3a0pane paja Jene je yMameH U
YHCHULIOM /12 HaBEJICHa yCTaBHA ofipe10a He y)KUBa acllodyTHY 3alITUTY
y cmucay 4in.202. Yerasa. ,,CaHKIgja™ 3a 3aCHUBambE paJHOr OHOCA Ca
neTeToM (JinueMm Miahum oz 15 roguHa) jecTe HUIITABOCT aKTa 3aCHUBAA
TaKBOI' OJHOCA, jep j€ CynpoTaH HaBeAEHO] oipendon 3akoHa o pany. Cee To
omoryhyje, y mpakcu, Jia ieria Koja pajie — paje ,,Ha L[PHO™, jep HUCY ,,IPaBHO
BUIJbUBA", T€ je MOTpeOHO oaroBapajyhumM ogpendaMa paaHOT 3aKOHOJABCTBA
jacHO ypeIuTH U CAaHKLMOHHUCATH 3a0paHy paja JeLe.

He yrpoxaBajyhu cBojy ocHOBHY CBpXy (3a0paHa neudwjer pazna),
Hupekrtupa (41.4/2) nomymra a 3eMJb€ WIaHULE MOTY JOHETH 3aKOHOJaBHE
U JIpyre MpoIuce Mo KojuMma ce 3adpaHa jneuujer pajga Hehe oJHOCUTH Ha
nojeauHe ciyvajese. Tu ciaydajeBu cy: (a) OaBibeHE AeLE KYITYPHUM U
CIIMYHUM aKTUBHOCTHUMA — YMETHUYKHM, CIIOPTCKUM, OTJIAIIABAYKUM HT/L.;
(0) pan meue ox HajMame 14 rogrHa y OKBHPY KOMOMHOBAHOT Mporpama
ocriocobJpaBama U paja WM y OKBHPY IporpaMa pajiHe npakce u o0yke y
npenysehy, mox ycioBuma fa ce TakaB paj o0aBiba y CKJIany ca MpaBHInMa

63 3akoH 0 0e30eAHOCTHU U 3ApaBiby Ha paay, 4wi.4. Tauka 1; 4i.5.
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KOje oApeau HaJIeKHO Telo; () pax Jeue oA HajMame 14 romunHa Koja
00aBJbajy JaKIIe IIOCJIO0BE — BaH IPyIIE IOCIOBA M10]] TAUYKOM (@), Tj.y CMUCILY
KYJITYPHHX U CIMYHUX aKTUBHOCTH; Ka0 M paJl Jele ol HajMame 13 ronuna
Ha JIAKIIUM IOCJIOBUMA — BaH I'PyIe MOCJIOBa MO TaYKOM (@), Tj. Y CMUCIY
KYJATYPHUX M CIMYHUX aKTUBHOCTH, IOl YCJIOBOM Ja CE€ HallMOHAJIHUM
3aKOHOAABCTBOM OIpE€/IC BPCTE MOCIIOBAa U OpOj pagHUX CaTH HEJEJHHO 32
paz gene Ha TUM IOCJIOBHMA.

[Ipousunasu na, y cmucity Jdupekruse, nena miuaha ox 13 roguna
YKHUBajy aricoyTHY 3aIUTUTY OA JCUHUjer pajaa, OCUM Kaja Cy y MHTamby
KYJITYpHE ¥ CIMYHE aKTUBHOCTH.

[pxaBe unanuie Koje Kopucte MoryhHocTH u3zy3umama oJl 3adpaHe
JeUujer paja y CMHCIIY Tadyaka 1) Ay>KHe Cy Jia AeQUHUILY JaKuie nocioge u
yCJIOBE MOJ] KOjMa Ce MOT'Y TH IOCJIOBU 00aBajbaTh, y cCMHCITY JupeKTuse.

Jlakwu nocnosu y cmucny Jlupexkruse (wi.3. craB 1. Tauka (i)
MoApa3yMeBajy CBaKH paj Koju 300r cBoje IPUPOAE U yCJIoBa I0J KOjuMa
ce BpILIX: BEPOBATHO Hehe IITEeTUTH CUTypPHOCTH, 3ApaBJby UIU Pa3BOjy
JETeTa; U KOjH HUje TAaKaB Jla OMeTa JeTe y noxahamy IKose nin yyemha
y mporpamuMa npogeCHOHAIHOT yCMepaBama HIM OCIIOCO0JbaBama 1o
nporpaMuma Koje je 0100puiIo HaJIexKHO TeJIo.

VY cmucny oapenbde un.4/2/3. Jlupektuse, usyseuu o 3abpaHe paaa
neue miahe ox 15 ronuHa, Koju ce Be3yjy 3a paj | yCJIOBE paja y OKBHPY
KOMOMHOBaHHUX MPOrpaMa paja 1 0CocoOsbaBarmba H/UIU Iporpama paaHe
npakce, Kao ¥ 3a pajl Ha JIAaKIIKUM II0CJIOBUMa, y mponucuma Cpouje HuCy
npensulern. buino O KOpHUCHO a ce TH M3y3€lH MPenBHUIE U COO3UPOM
Ha onpende Konsenuuje 0p.138 wi.8. crasl. u 2., 0 yemy je Hampexn OuIO
peun. [Iputom, cBakako, oBlie Tpeba NMpeABUICTH HAUWHE 38 UCTIUTHBAE
BepoBaTHONe 1a nmociaoBu Hehie MITEeTUTH 34paBiby AeTeTa (Haja3 JIeKkapa) U
carjacHOCT poJuTesba Kao ycioBe 3a paa. Takohe, moTpeOHO je mponucuma
KOJU pEryJuIlly YYeHUUKE 3aJpyTe, YPEAUTH TUTAKE YCIOBa pajia v 3allTUTE
YUYeHUKa KOjH y OKBUPY 3aApyre 00aBjbajy MPOU3BOIHHU Paj UIU yCIyTe
(32aKOHM O OCHOBHOM M cpelilbeM 00pa3oBamy U [IpaBUITHUK O yUEHUUYKUM
3aapyrama).

(©) Pao oeye y KyimypHUM U CIUYHUM AKIMUBHOCTUMA

[Ipema onpendu un.5/1 Jlupektuse, 3anonsbaBame JIele 3a morpede
n3Bohema KyITYpHUX, YMETHUUYKHX, CIHOPTCKHUX WM OIJIallaBadyKHX
aKTUBHOCTH, MOpPa y CBAKOM TI0jeIMHAYHOM CIIY4ajy IMPETXOAHO OJ0OPHUTH
Haju1e)kHO Teno. [Ipema munubewy EBporicke komucuje, u3pas ,,y CBAKOM
MOjeIMHOM CITy4ajy** He 3HauM Jia TaMo TJe je yKJbydeHa rpyrma Jere y
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onpeheHe akTHBHOCTH, Tpeba M3/1aBaTH NOjeJUHAYHE 103BOJIE 38 CBAKO JETE
noHaoco0. Y 0Boj oapendu, nojam 3anouisasarse He Tpeda y3eTu (y CMUCITY
HAIUX [IPOMHKCA) KAO 3dCHUBARE PAOHO2 00HOCA, BEh Ka0 pajIHO aHTa)KOBabhe
BaH paJHOT OJHOCA.

JupexTtusa (4. 5/2) Hanaske 1a Ap>KaBe WIAHHULE Y CBOJUM IIPOITUCHMA
(3aKOHU WJIM TIO/I3aKOHCKHU AKTH) IPEABU/IC HAJICKHO TEJIO U YPeAe AeTaJbHO
MOCTYyNaK 1o KoMe he ce u3gaBaTH MojeiuHaYHe JO3BOJIC 3a paj JIeue y
KyJITYPHHUM CIIMYHUM aKTUBHOCTUMA. J{prkaBe Ou Tpebaio 1a came ouryde aa
1 he oBo Teno 6utH oxpeleHo o TepTOpPHUjaTHOM IPUHIUITY (PEryOInuKH,
MOKPAjUHCKH, JIOKAJIHU HUBO) WUJIH MO JIeJIaTHOCTUMA y KojuMa je Moryh pan
nene. Takohe, mponucuma Tpeda NpeaBUICTH U YCIOBE MOJ KOjUMa Jena
MOTY paJuTH Ha OBAaKBUM IIOCJIOBMMA. Y CBAaKOM cllydajy, OBIE C€ pajiu
0 JAKWUM NOCAI08UMA W Ka0 TaKBU OHU HE MOTY Jia IITETE CUT'YpPHOCTH,
3/IpaBJby WM Pa3BOjy JIeTeTa, HUTH Jla IITETE HErOBOM Moxahamy Ko,
yuewhy y mporpamMumMa npoQecHOHaIHOT ycMepaBamba WU OCIOCco0/baBamba
KOj€ je 0J00pIHNO HAJICKHO TEJIO.

Uzy3zetHo (4. 5/3 lupekTrBe), MOKE ce OACTYIIUTHU O MPEABU)EHUX
IpoLeaypa 3a U34aBambe 103BOJIA 3a PaJl JCLE Y CBAKOM II0jeIMHOM CITy4ajy,
aKo je y mUTamy JeTe o HajMame 13 roguHa U ako je y muTamy paj Ha
n3Bohewy KyIATYpPHUX, YMETHHUYKHX, CHOPTCKHX HJIM OrJlallaBauKuX
akTUBHOCTH. [IpuTOoM Tpeba mpeuusupar ycioBe 3a OBaKaB paj ACLe
(carmacHoCT poguTesba, 1a paj He IITETH AeTeTy). pkase koje uMajy ypehene
noceGHe MpoLenype 3a MAHEKCHCKE areHIMje U MaHEKEHCKE aKTUBHOCTH
Jene, Te mpoueaype Mory 3aapxatu (wi.5/4 JupexkTtuse).

Haenene onpende upekTuBe O pamy aeue y KyITYpHHM U
CIIMYHUM aKTHBHOCTHMA TpeOajo OM 3aKOHCKMM M MOA3aKOHCKUM aKTHMa
TpaHcroHoBaTu y npaso CpOuje, jep, kao mTo je Beh peueHo, To mpakca
3axTeBa W MoTpeda aa ce paa Aele YUHHH ,,[IPAaBHO BHAJBUBUM', OIIHOCHO
CMame IIaHCe 3a paJHy eKCHoNaTalujy JeUe U BbUXO0B ,,paj] Ha LPHO™.

Haume, 3akoH 0 KynTypu * He caapiku ofpeade 0 paJHOM HaraKoBarby
Jene y AeNlaTHOCTHMA KynType (puim, No30puiITe, My3HKa, CIIMKapCTBO
uTA.). YCIOBH paja U BUXOBO NpuiarohaBame noxahamwy mikosue aeue, y
CMMCITy OBaKBOT aHT2)KOBakba ACLE, Ka0 U M0jeAMHOCTH MOCTYIKA IIPETXOTHOT
of00paBama BUXOBOT paja, MK OJICTYNama ol npenBuleHnx mpouenypa
3a M3/aBame MojeANHAaYHUX 0100pema 3a pajl aeue HUCY npensuheHa y
nponucuma Cpouje.

LIto ce THYe paHOT aHTAXKOBaba JIeLe Y CIIOPTY, Hampes je Beh peueHo
na 'y cmuciy 3akoH o criopTy (wi.10/4.), neua miaha ox 15 roquHa He Mory

64 3axon o kyntypH, ,,Cr.rm.PC*, 6p.72/2009; 13/2016; 30/2016.
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OouTH npoheCHOHATHO aHT'a)KOBaHa, jep Ce Ha BbUX OHOCE 3aIUTUTE opende
y BE3H 3aCHUBAKA PaJHOTr OHOCA U3 3aKOHA O Pafy.

CnunyHa je cutyanuja 'y cepH orjialiaBadkux akTUBHOCTH. [Ipema
3aKoHy O OrJamaBmy, “eTe jecTe JHIe KOje HUje HaBpUImio 12 ronuHa
(411.21/6), a MaJIONETHUK jecTe JULE Koje je HaBpimiio 12, a Huje 18 roguna
(411.21/7). OBaj 3aKOH peryiuile orjamaBadyke akTHBHOCTH KOjuMa ce Jena
Y MaJIOJIETHULIM MOTY OaBHUTH, aJIM YCJIOBE O]l KOjUMa ce MOTr'y 0aBUTH THUM
AKTHBHOCTHMA U BUXOBO IpuiiarohaBame IIKOJICKUM oOaBe3ama Jele He
perynuiie.

OmnuTy 3aKJby4aK, y Be3u pana aene y cmuciay Hupexruse 94/33 (ocoba
miahux ox 15 ronuna), 6uo 61 1a cy Te oapende HajMame TPAHCIIOHOBAHE Y
Hallle IPaBo, T€ 1a paj Jielle HUje MPEeLn3HO JeUHUCAH Y TPONUCHMA O pasy
CpOuje u 11a je To HEeONXOIHO COO3MPOM Ha 3HAUaj U3JIOKECHUX MPHHLIMIIA
0 BHMXO0BO] HAPOUHUTO] 3aIUTUTH, COO3UPOM Ha NocTojehy nmpakcy HBHXOBOT
aHTa)X0Bama 1 cOO3MPOM Ha IOTpede ycarnamaparma Halller IpaBa ca IPaBoM
EV.

(8) 3abpana pada maadux

VY cmucny wi.7/2 JlupexTuBe 3a0paHa 3amnonsbaBamba MIaanx JbYAH
Tpeba aa ce oqHocu Ha cieaehe mociose: (a) OCIOBU KOjU Cy 00jeKTHUBHO
M3HAJ BUXOBUX QU3MUKUX WM ICUXOJIOIIKHUX COCOOHOCTH: (0) mociioBu
KOjU YKJbYUYjy IITETHO H3JIarame areHCUMa KOjH Cy OTPOBHH, KAHLIEPOTCHH,
M3a3MBajy HacJIe[HA reHeTcKa omrehema UK WTeTe 10Ny, WK Ha OUIIo
KOjU APYTH HAYUH XPOHUYHO YTUUY Ha JBYACKO 31paBJbe; (1) MOCIOBH KOjU
YKJbY4Yjy LITETHO U3JIarame paaujauju; (1) MOCIOBU KOjH YKIbYUy]y PHU3HKE
oJ Hecpeha 3a Koje ce MOXKe MPEANOCTaBUTH Aa X MJlaga oco0a He MOXe
npeno3natu uin n3dehu 300r cBoje HEAOBOJPHE MaXKH-E KOjy mocBehyje
0e30eHOCTH MIJIM HEAOCTaTKa UCKYCTBA MJIM OCIIOCOOJLEHOCTH; (€) TIOCIIOBH
Ha KOjUMa IIOCTOjH PU3HK 32 3ApaBJbe 300T EKCTPEMHE XJ1aAHONE UK TOILIOTE,
niu 300r Oyke uiu BuOpanuje.*®

Moryha cy oapeleHa onctynama o HaBeIeHUX 3a0paHa 3aojbaBamba
MJIaJIMX aKo je TO MOTPEeOHO U3 pa3jiora CTPy4HOr OCIco0JbaBama, ajli Mo

65 3akoH 0 ormamaswy, ,,Cia.o.PC*, 6p.6/2016. n 52/2019.- np.3akoH.
66 [lomuc areHca, mocTymaka 1 IMOCJIOBa KOjU HOce crienuduyHe pu3nke 3a Miaje, AaT je y
[punory Aupexruse 94/33.
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YCIIOBOM J1a ce pajJ 0o0aBjba MMoJ HaJI30poM oBiamheHor nuna ¢’ u aa je
06e36ehena 3amruta y cmMuciy Jupexktuse 89/391.8

VY nponucuma CpOuje (3aKOHCKUM M TIOI3aKOHCKUM aKTHMa) TOCTOjH
onroeapajyha mpaBHa mojjora 3a MMIUIEMETalUMjy @paBujia u3 4.7
Hupextuse 94/33 0 3amITUTH U 3a0paHu paja 3allOCICHUX MJIAJUX JbYIH
(3anmocienun muahu ox 18 roguna). Ty moaJiory unHe, rpe cpara, 3aKoHa O
pany (4n1.84-86), 3akoH o 6e30€IHOCTH U 31IpaBJiby Ha pagy ( HAYesIHO - Wi
6., w.9/4; 30/3; 32/3), Te mocebHo onpende [IpaBritHIKa O MPEBEHTUBHUM
MepaMa 3a 0e30eaH 1 3ApaB paj MIaauXx.

(2)  Meya u mnaou y cghepu npysxicarba meoujckux yciyea

[open nprka3zaHuX Mozea pajaa Aeue/MIaJuX U 3alITUTE BUXOBOT
(U3MYKOT, MEHTAJIHOT ¥ MOPAJIHOT HHTEI'PUTETA Ha PaLy, HOCTOje U TPOIUCH
KOjH IITUTE UCTH MHTEIPUTET Aeue/MIaax Kao KOH3yMeHaTa oapeheHnx
MpOrpaMcKuX caapkaja y cepu Ipykama MEIMjCKUX YCIIyra, Te Kao
EBEHTYAJIHUX YYECHHUKA y TUM Iporpamuma,” a KOoju HUCY TOJECHU 3a
onpehene y3pacrte (MaJOJETHHUK je JIMIE KOje HUje HaBpLIWIO 18 roauHa,
a Pa3IMKyjy ce HEJO3BOJbCHU MPOrPAMCKHU CaApiKaju 3a Juua Miaha ox 12
roAuHa, 3a Juna u3Mely 12 u 16 roguna u 3a nnua u3mehy 16 u 18 ronuna).
3a ydenrhe mMasoieTHUKA y MPOrPaMCKOM CaJpikajy HOTpeOHa je Herosa
CarJIaCHOCT M CarJIaCHOCT POJIMTEJba, cTapaTesba UM YCBOjHOLA, HAKOH
YIO3HaBamka ca CBUM OKOJIHOCTHMA KOj€ Cy 0J] 3Hauaja 3a JJOHOLICHE OJTYKE
0 aBamy carnacHocTd. OBe cariaacHOCTH He ocino0alhajy npyskaora MeujcKe
yclIyre Ay>KHOCTU Aa 00paTh MOoceOHYy MaKiby MPUIMKOM YUYECTBOBAMHA
MaJIoJICTHUKA y MPOrpamMy M HE HCKJbydyje HETOBY OATOBOPHOCT 3a
o0jaBsbeHH caapxkaj.”” Harpaga y pedwjeM mporpamy M IpOrpaMCKOM
caJipKajy HAMEHCHOM MaJIOJIETHUIIMMA MOpa IpeMa CBOjoj IPUPOAHU, OOJIHKY,
KBaJIMTETY U APYTUM CBOjCTBHUMA OUTH MPUMEpPEHa lUXOBOM y3pacTy.

67 Un.7. qupextuse 89/391 (OJ L 183, 29.06. 1989, p.1) nponmcana je o6aBe3a mociaonaBia
Jia OJIPEIN jeJHOT MJIM BHIIE PajHHKa KOju he BPIINTH aKTHBHOCTH Y BE3H Ca 3aIUTUTOM U
MpeBEHINjoM 0e30eTHOCTH 3ApaBiba Ha paly, a YKOJIMKO HE PACIIONAXKe ca TAKBUM PATHUKOM,
Tpeba a aHTakyje KOMIIETeHTHA eKCTEPHA JINIIA HITH CITyKOe.

68  upextuBom 89/391 mpensulene cy konkperHe obasese nocnonasua (Ilormassse 111) u
obasese paganka (Ilornassbe 11) y Besn 0e30eqHOCTH 1 31paBiba Ha pafy.

69 IlpaBHIHMK O 3alITUTH NpaBa MAJOJETHHKA y OOJACTH MpyKama MEIHjCKUX YCIyTa,
,Cn.n.PC*, 6p.25/2015.

70 Ilpyxanam MeaujcKe yciIyre je Ay>KaH Aa 00paTH Makiy Ha MPHIaroheHoCcT mporpama
MaJIOJIETHHKY, FheTOBOM Y3PaCTYy, 3pEJIOCTH, Pa3jory y4erha i 0CeTIbUBOCTH KOjy MaJIOJIETHHK
MOKazyje mpeMa TOM PasJiory, a CBaKako 3adpamyje ce kopumheme yuemha MaloleTHUKA y
MporpaMy y MOJUTHYKE CBPXE WM HA APYTH HAYMH 3JI0yNOTpedspaBaTh To yuemrhe (4. 24.
ct.1. u 4. [IpaBruiHUKa O 3aIITUTH MpaBa MAJIOJIETHUKA Y NIPYKamkby MEINjCKUX YCIyTa).
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(0) Pao oeye u maaoux y nopooutHom OKpyicersy

3emspe wnanune EY mory mpensuaeru na ce Hupextusa 94/33
HE OIHOCH Ha KPAaTKOTPajHU MJIM MOBPEMEHH paja y AOMahMHCTBY WU Y
nopoau4HoM rnpenysehy (y mOpoaIuyHOM OKpYyKemy) '' KOju HHje HITeTaH
U omnacaH 3a miaze Jeyne (4i1.2/2 dupektuse). Jeuunju pag u pax miaaaux y
MOPOAMYHOM OKPYXKEHY HHje PEryJucaH y HallUM MPONUcHMa (M30CTajy
npaBuiia y MOrJIeAy HaYMHA U YCIIOBa paJHOT aHTaKoBamwa), aiu cpehe ce y
npakcu. Mnak, Tpeba nMaTH y BUly HEKOJIMKO 3aKOHCKUX oapenada. [Ipema
3akoHy 0 0e30e1HOCTH U 3ApaBJby Ha paay (Wwi. 4.tad. 2)(1)), npema nuuumMa
Koja paze y 1oMalMHCTBY HJIM ITOJbONPUBPEIHOM Ta3IMHCTBY (HE HABOAH CE
KOT y3pacTa, Ha KOjH Ha4WH U 1O KOJUM YCJIOBUMA MOTY Jia pajie) HOCHOLH
nomahMHCTBA MIIM Ta3IMHCTBA HeMajy oOaBe3e y Be3u Oe30eqHOCTH U
31paBJba Ha pady Koje uMajy nmocionasuu. Ca oBUM He TpeOa MeIaTH MUTabe
paza JuIa Koja cy y paJHOM OIHOCY KOJ MOCJIOAaBLA (Ca CBUM IpaBUMa U
o0aBe3ama M3 paJHOT OJIHOCA), paiu 00aBjbama NociIoBa KyhHOr moMohHOT
0c00Jba, HaKO Ta JINLA MOTY OMTH YJIaHOBH JOMahMHCTBA NOCIOAaBIA (OCUM
aKo He yJiase y Kpyr Jula Koja He MOT'y Jia 3aKJby4e YTroBop o pany). [Ipema
3akoHy o pany (4. 45. ctaB 7.), yroBop 0 paxay 3a o0aBibambe KyNHUX MOC/IoBa
HE MOXKE J]a C€ 3aKJby4H ca CYNpPYKHUKOM, YCBOJUOLIEM HJIM YCBOJEHUKOM,
KPBHUM CPOIHUKOM Y IIPaBoj JUHHUjH 0e3 0031pa Ha CTereH U y MoO0YHO]
JUHUJH 0 IPYror CTEreHa CPOATCBA, KA0 HU ca Ta30MHCKUM CPOJHUKOM
JI0 APYTOT CTEICHA.

IITo ce Tnue pana y mopoguuHoM npenysehy, Miaanu, Kao YJIaHOBH
MopoJuIe, MOr'y OWTH 3amocieHd Yy (popMH pagHOr OJHOCA, HJIM PagHO
AQHTa)KOBAaHU Ha IPYTH HAYMH, Ka0 U CBa OCTaja MJIa/ia TuLa. Y TOM Cly4ajy,
nocronasal (Kao 4jaH IOpoIuLe) MMa CBa IpaBa, 00aBe3e U OATOBOPHOCTH
MOCIIONABLA y CMHUCITY 3akoHa o 0e30eqJHOCTH M 34paBJby Ha pany (W
4.ra4.2)(2)). Mehytum, npema 3akoHy O MPUBPEIHUM JPYIITBUMA, ' YiIaH
MOPOIMYHOTr JoMahMHCTBa NMpeny3eTHUKa MOXKe 0e3 3acCHUBamba pagHoOT
oJlHOCa Jia paau (HE HABOAM C€ KOT y3pacTa, Ha KOju HauuH he paguTtu

71 Tlom nopoouunum oxpyscerbem, OOWYHO, ToOApasyMeBa ce goMahmHCTBO
u mopoamyHa ¢upma — mpemysehe. Ommre je MpaBuUiIoO, KOje MPOW3MIA3H W3
KOHCYJITOBaHHX JIOKyMEHaTa, Jia ce He cMarpa JICUUjUM PazioM pajl Jele U MIlaJnxX
y HOPOJMYHOM OKpPYXKCHY M Kao YJaHOBa MOPOJUIE, @ KOjU je TIOBPEMEH, HHje
NPUMapHO €KOHOMCKH MOTHBHCAH, KpaTko Tpaje, KOju je jaraH u yoOuuajeH (pan
y Oamitu, JOHOLICHEC HAMUPHHMIA, HOBHHA, OrpeBa, MOBPEeMEHO Yumheme CTBapu
WTIL.).

72 72 3axoH 0 TIPUBPEIHUM npymBuMa,Cin.r.PC*,
0p.36/2011,99/2011,5/2015,44/2018,95/2018 1 91/2019, un.89. ctaB 9.
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U O] KOjUM yclioBUMa) Yy cieaehuM cilyyajeBUMa: MOBPEMEHO Y TOKY
JaHa ¥ TO UCKJBYYHMBO Y CEIMILTY MOCIONABIA, aKO je HEroBO MPUCYCTBO
HEOIXOJHO 300T IPUPOAE ACIATHOCTH NIPey3eTHHUKA (12 Ce TProBauka paama
HE 3aTBapa TOKOM PaJHOI BpeMEHa, J1a Ou ce yToBapuiia poda, ga Ou ce
OYHUCTHO TOCJIOBHHU IPOCTOP U CJI); IPUBPEMEHO TOKOM OCIIOCO0JbaBamba 3a
00aBJbame ACTATHOCTH CTAPUX M YMETHUUYKHUX 3aHATa, OJHOCHO MOCJIOBA
nomahe pannHOCTH, aKO IPENy3eTHUK 00aBJba Ty AEIATHOCT; 38 BpeMe Kaaa
Npeay3eTHUK KOPUCTU TOJUIIBGN OIMOP, CXOAHO 3aKOHY.
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I1. JoBanosuh, PagHo mpaBo, 0cMO U3MEHEHO U AONMYHEHO H3/aIbe,
Hosu Cap, 2018.

https:/www.ilo.org/ipec/informationresources/ WCMS 126870/lang-
-en/index.htm

Munenujymcka neknapanuja Y H o nuibeBumMa passoja 3a nepuoz 2000.
- 2015. ent.un.org/content/documents/21252030%20Agenda%20for%20Susta-
inable%20Development%20web.pdf’)

http://www.ilo.org/ipec/facts/lang--en/index.htm

Kounsenuuja 6p.138 0 MUHEMaIHUM rOIMHAMA CTAPOCTH 3a 3aCHUBAE
panHor onHoca, ,,Cin.auct COPJ — Melyynaponuu yrosopu®, 6p.14/82.

Konsenuwuja 6p.182 o Hajropum obaunuma aeuujer pana, ,,Cirauct
CPJ — Mehynaponnu yrosopu*, 6p.2/03.

Council Directive 94/33/EC of 22 June 1994 on the protection of young
people at work

Official Journal (OJ L 216, 20.8.1994, p. 12)

Amended by:

Directive 2007/30/EC of the European Parliament and of the Council
of 20 June 2007 (OJ L 165, 27.6.2007, p. 21).

Directive 2014/27/EU of the European Parliament and of the Council
of 26 February

Ricardo Herrnandez-Pulido and Tania Caron, Protection of children
and young persons, in Fundamental rights at work and international labour
standards, Inertantional Labour Office, Geneva, 2003.

Konsenuuja 6p.187 o mpoMOTHBHOM OKBUPY 0€30€IHOCTH U 31paBJba
Ha pany, ,,Cnyx06enu rinacauk PC-Melynaponuu yrosopu®, 6p.42/20009.

IToBesba 3ajeqHuLIC 0 OCHOBHUM COLIMjaIHUM IIPaBUMa pagHuka, http:/
zakon.poslovna.hr/public/povelja-zajednice-o-osnovnim-socijalnim-pravima-
radnika/2182/zakoni.aspxy.

40



Ipeopae Josarnosuh, Parwusocm oeye/omaaoune u mocyhinocm
O00HOCHO 3a6paHa rwuxosoe pada, cmp. 5-44, XXIV (1/2020)

IloBesva EY 0 ocHoBHuUM mpaBuma, https:/fer.org.rs/wp-content/
uploads/2018/11/POVELJA_O_OSNOVNIM PRAVIMA EVROPSKE
UNIJE.pdf

B. CramOonoBuh, PamuBe apymTBeHe rpyme u colyjaiHa MeIuuHa,
Menununcku dakynrer YauBepsurera y beorpany, beorpax, 2012.

Konsenunja YH o mpaBuma gaereta, ,,CinyxOenn muct CDPJ“-
Melynapoauu yrosopu, 6p.15/1990. u ,,Ciy>x6enu nuct CPJ- Mehynaponau
yrosopu®, 6p.4/1996. u 2/1997.

IIpoTokoi 3a mpeBeHLn]jY, Cy30Hjatbe, U KaXKbaBatbe TPrOBUHE JBY ICKIM
ouhunma , ,,Cinyx6enn nuct CPJ“- Melyynaponuu yrosopu, 6p.6/2001.

3akoH o0 pany, ,CnuyxOenu riacauk Penybnuke CpOuje™
0p.24/2005;61/2005;54/2009;32/2013;75/2014;13/2017.-onnyka YcTaBHOT cyaa
(YC);113/2017 1 95/2018. — ay TEHTUYHO TyMaueme.

Ycras Penyonuke CpOuje, ,,Cinyxx6enn riaacuuk PC*, 6p.98/2006.

3akoH o Miaguma, ,,Ci.rmacauk PC, 6p.50/2011.

KpuBnunu 3akonuk Cpbuje ,,,Cinyxbenn riacauk PC
0p.85/2005;88/2005-ucnpapka;107/2005-uctipaska; 72/2009; 111/2009;
121/2012; 104/2013; 108/2014; 94/2016 u 35/2019.

Crpareruja npeseHldje U cy30Hjamba TProBUHE JbyIMMa, TOCEOHO
JKeHaMa 1 JIe1ioM | 3amntute xxprasa 2017-2022. rogse, ,,Cin.ria.PC*, 6p.77/2017.

_https:/www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100
:P13100_COMMENT ID:2700587.

R. Blanpain, Euoropena Labour Law, Kluwer Law International, The
Hague, London, Boston, 2000.

International Labour Organization, IlocmonaBiu u neduju pan,
ITpumrtuna, 2009.

H. Byuxosuh Ilaxosuh, Excninoaranuja meue, Llentap 3a mpasa
nerera, beorpan, 2006.

C. Koncrantunouh-Bunnh u rpyna ayropa, Jleua nu ogroBopHa
IpkaBa, JpyliTo 3a 3alITUTY U yHanpeheme MEHTaIHOT 3/paBiba JcLe U
omimagune, Hu, 2010.

[IpaBUIHUK O IPOTOKOIIY MOCTYNama Yy YCTAHOBU y OATOBOPY Ha
HACUJbE, 3JI0CTaBJbaE U 3aHeMapuBamwe, ,,Ci.rmacauk PC, 6p.46/2019.

Konsenuuja YH o npasuma nerera, ,,Ci.auct COPJ — Mehynaponuu
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3aKoH 0 OCHOBHOM 00pa3oBamby U BacluTamwy, ,,CIyKOCHH TIaCHUK
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[IpaBuiaHUK O yYEeHHYKUM 3anpyrama, ,,Ciyx0eHu rmacHuk PCY,
0p.31/2018.

3aKoH o cnopry, ,,Ciyxoenu riaacuuk PC*, 6p.10/2016.

https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100
:P13100_ COMMENT ID:2316541

3aKoH 0 1yaJIHOM 00pa3oBamy, ,,Ciyx6enu riacauk PC*, 6p.101/2017.

http://www.socijalnoekonomskisavet.rs/cir/dostojanstven%20rad/pro-
gram.pdf

VYpenba o yrBphuBamy onacHor paza 3a aeny, ,,CiyKOBEHHU TITaCHUK
PC*, 6p.53/2017.

[IpaBuaHUK O IPEeBEHTUBHUM Mepama 3a 0e30enaH U H3IpaB pan
MIaaux, ,,Ciryxo6enu rnacauk PC, 6p.102/2016.
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3akoH o kyntypu, ,,Cin.r.PC*, 6p.72/2009; 13/2016; 30/2016.
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Prof. Predrag Jovanovi¢, LL. D,
President of the Association for Labour Law and Social Security of Serbia

Vulnerability of Children/Youth and the
Possibility or Prohibition of their Work

Summary

Children/vouth vulnerability is a specific characteristic of such persons
caused by their age and the need or obligation to acquire primary education,
in accordance with the national regulations. This yields the need both in the
international and national law to provide special measures of their protection
during employment and work, so that their vulnerability would not bring them
to an unfavourable positions with respect to the rest of population and the
ones who work. To the effect of the aforementioned, selected international
and national legal and other enactments have been consulted.

As far as children are concerned (people under the age of 15), it is
forbidden for them to work in the Serbian law bar exceptional cases. These
are related to practical training stipulated by the school syllabus, work wit-
hin student cooperatives, performing certain activities in the field of culture
(cinema, music, painting, etc.) and advertising (commercial advertising and
modelling). However, in such cases what is missing is the precise regulation
in terms of legal form and the conditions for hiring children. What is also
missing is defining light work on which children can operate and the conditions
under which they can work, in accordance with the consulted international
documents. Youth work (minors, persons between the age of 15 and 18) is licit,
in a particular way and under certain conditions in terms of the duration of
working hours (up to 35 hours a week), with an absolute prohibition on wor-
king overtime and a relative prohibition on night work (night work is allowed
on rare occasions and under certain conditions for certain industries and
in cases of force majeure). The youth cannot do hazardous or harmful work
(harmful radiation, poisons, and carcinogenic materials) or do heavy labour
(hard manual labour, working underground, under water, at heights, etc.).

Key words: children and youth vulnerability, the concept of children
and child labour, child and youth labour, prohibition to work for children and
youth, protection at work for children and youth, international conventions
on child labour, The EU Directive on the Protection of Young People at Work.
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PAJl HA IAJBPUHY (TELEWORK) KAO “O/I'OBOP” HA
KPU3Y Y3POKOBAHY COVID-19 - YCJIOBH H H3A30BH C
KOJUMA CE CYOYABA MAKE/IOHCKO PA/THO IIPABO

YBoa

V mocibenmruX HEKOJIHUKO NeleHrja cepa pama je mom CHaKHUM
YTHIQjeM TUTHUTAIHN3AIN]e U CaBpeMeHe HH(POPMAITHOHO-KOMYHUKAIIH]CKE
TEXHOJIOTHje KOjeé MOICIHPAjy OpTraHU3aIlHjy TOCIOBHO-IIPOU3BOIHUX
mpolieca U paJHUX HaBUKa JbYIU. 3HAUajHA TOCTeINIa ydecTaie MpuMeHe
nHpopMamrnoHo-komyHuKannonux TtexHomoruja (MKT) je cBe Beha
,,[IPOCTOPHA™ U ,,BpEMEHCKA" HE3aBUCHOCT pajia 0J1 CTaHAAPJHUX PATHUX
MecTa (IPOCTOpHja MOCTOAABIa) U CTAHIAPIHOT PaIHOT BPEMEHA YV KOjeM
pamHAIN 00aBJbajy pagHe 3aIaTKe U3 paIHOT OxHOca. 300T Tora, IMOjeInHN
ayTOpH C TIPAaBOM TIPUTIUCY]Y KapaKTEPUCTHUKE CaBPEMEHOT pajia KOjH je
pesynatat nocpenoBame KT, kao mocao xoju ce paau ,,0B1e, TaMo, Ha OHIIO
KOM MECTY, y OHII0 Koje Bpeme™.!

W mopen Tora mTo y rirodairy mocToje pa3HHU U3pa3u MoJa KOojuMa ce
KOPHCTH TepMHUH telework,? oBaj TEpMUH ce TPEHYTHO CMaTpa HajIeTOBUTH M

" e-mail: tonikalamatiev@yahoo.com
a.ristovski@pf.ukim.edu.mk
Pao npummen: 05.07.2020.

Pao npuxsahen: 27.07.2020.
1 Kurland, N.B. and Bailey, D.E. (1999), The advantages and challenges of working here,
there anywhere, and anytime, Organizational Dynamics, p. 53.
2 Kaomro cy: emekTpoHcku nocao ox kyhe (electronic home based work), dpnexcu-npoctop
(flexi-space), maucnensupanu pax (dispersed working), temecyncyrynmja(telesubstitution),
He3aBHCHa Jokamuja paga (independent work location), mocao onm kyhe (home-based
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U HajIIpUKJIaIHUjUM. Pag Ha majbMHY HAjONIITHjE MOXE ce aedruHHucaTu
Kao “ImpuMeHa MHPOPMALOHO-KOMYHHMKAaIMOHUX ypehaja y obOaBibamy
paJHMX 3a/aTaka, BaH mpocropuja nocnoaasia’.’ [lojasa u pa3soj telework?
Y3POYHO je MMOBE3aH U MHCIHPUCAH €BOJIYLIMjOM KOMYHUKALUCKUX ypehaja.
[Haxie, eonyuurja HHGOPMAMOHUX U KOMYHUKALMOHUX TEXHOJIOTHja KOja
YKJBydyje Tpu renepanuje ypehaja (neckror ypehaju - neckron padyHap
u TenedoH; MOOMIHN OexuuHU ypehaju - nanton U MOOUIHU TenedoH U
BUPTYEJHHU ypehaju - Tabnet u nameTHH TeaedoH) yTHue Ha pa3Boj pajia Ha
naspuny (telework). Cam pa3Boj cybnumupa pasnnuute oONHMKe pajga Koju
ce Takohe MOry mpHKasaTu y TpU T'eHepauuje U Yuje ce KapaKTEePUCTUKE
Pa3iIMKyjy Y 3aBUCHOCTH OX BpcTe ypehaja Koju ce Kopucrte y mpouecy
pana.’ Ilpsa cenepayuja pana Ha najpuHy (13B. ,,pad o0 kyhe' uau ,,kyhnu
ypeo*) KapaKTepHILE HAYIITAbE TPAIUIIMOHATHOT KaHIIEIaPU]jCKOT MOCIa y
IpoCTOpHjaMa OCIoAaBIa, 3aMeryjyhu ra pagom y Kyhu nim y npoctopuma
053y MecTa CTaHOBama 3aI0CIICHOT, KOpUIIhemeM IeCKTon pauyHapa u/
nunu tenedona. [pyea eenepayuja pana Ha gajbUHY (T3B. “MobuaHu pao”
unu “mobunnu yped”) ykibyuyje ynorpedy MOIepHHjUX, OCKUUHUX (Wi-
reless) ypebhaja momyT MmoOmiHuX TenedoHa u nantona. Y nopehemy ca
panom ox kyhe (kyhna kanuenapuja), MOOHITHH pall (MOOMIIHA KaHILIEIAPH]a)
Mam€ 3aBHCH OJ1 jeHOT, oapeleHor MecTa paja y KOME Ce 3aIl0CICHH MOXKe
CTallMOHUPATH U 00aBIbATH pajHe 3anaTke. KonauHo, mpefia cenepayuja pana
Ha faJbuHy (T3B. “BupTyannu pan” win “BUpTyaiHu ypen’) mocieguua je
OTrpOMHE JHUCIIEp3Hje MPUCTYIa HHTEPHETY, KOja MapajeiaHo ¢ Pa3BojeM U
IpUMEHOM TabJeTa ¥ naMeTHUX TesnedoHa omoryhasa paja ca OUiIor Kojer
MecTa.

[Ipumena mHGOPMALMOHUX W KOMYHHKAallMOHUX TEXHOJOTHja je
3alpaBo caMo jeJaH ol KOHCTUTYTHBHHX elieMeHarta (aTpulyTa) pajia Ha
naspuHy. [lpyra nBa cactaBHa eJIEMEHTa Cy: JIOKallija ¥ OpraHu3anuja paja.
3Haueme JOoKalUje Ka0 KOHCTUTYTHUBHOT €JIEeMEHTa, POU3UIIa3d U3 CaAMOT

work), pany 0a3m), anTepHaTHBHU KaHILIEIapHjcKu nocao (alternative officing),, BupTyanHa
kaHnenapuja (virtual office), reorpadcku HezaBucan paa (geographically independent work,
pan BaH paaHor Mecra (distance work, off-site work), pan y renenentpuma (telecenter). Buau:
Avery,C. and Zabel, D. (2001), The Flexible Workplace, Quorum Books, London, pp.10-11.
3 Messenger, C.J. (2019), Telework in the 21 Century: An evolutionary perspective,
International Labour Organization, p.2.

4 IlpBu 3amucH 0 OpraHU3aNUjU paja Ha JaJbUHY HaJa3UMO y aMepHuKoj Tureparypu 1975.
(Nilles, J.M. (1975), ,, Telecommunications and organizational decentralization’, IEEE
Transactions on Communications), 0K je IPBU IIPaBHHU aKT KOjU MMOJCTHYE IPUMEHY pajia Ha
naspuny je Kamudopuujcku Bnaana xogeke (oxespak 14201) u3 1991. rogune.

5 Bumu: Messenger, C.J. op.cit., cTp. 3.
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Ha3uBa OBOI TepMuHa.® be3 003upa j1a Jin ce mocao BaH pagHOT MecTa 00aBJba
y LEJIOCTH, ACTUMUYHO MJIU MOBPEMEHO Ha JIaJbUHM, MOpa ce 00aBJbaTu
M3BaH npocTopuja nocionasna. lIto ce Tnue opranuzanuje paaa, oHa, Kao
U JIOKalyja paja, MoJJjIe:Ky U3MEHaMa U ajarTanujamMa y 3aBUCHOCTH OJ1
esonynuje UKT. [lojaBa pax Ha gamuHy 3aMHIUIBEH je Ja QyHKLIHUOHUIIE
Kao MOZeJl OpraHu3aluje pajga Koju OM y MOTHYHOCTH 3aMEHHO paj y
IpOCTOpHjaMa MociiofaBua. BpemeHoMm, pal Ha JajbHY YKJbydyje MOAEIe
JETMMUYHOT pajia Ha OJJBOjEHOM PaJIHOM MECTY y KOMOMHALIUJU Ca PajoM Yy
IPOCTOpHjaMa IocaoAaBLa (Ha MpUMeEp, HEKOJIMKO MyTa MECEUHO, PaTHUK
paly Ha JaJbUuHY), a y OCIEAbE BpeMe, cBe uelhie paj ce BpLIM Ha HOBPEMEHO]
OCHOBHU U Mambe (popMajaH U peryjJucad HauHM (HIIP. IPEKO IpUMamba WIN
Cllama eJIEKTPOHCKUX MOPYKa MIIN Peajin3aliijoM I031Ba y OMII0 Koje Bpeme,
Ha OMJIO KOM MECTY BaH IPOCTOpHja MOCIOAaBLA, yOOU4ajeHO BaH pajHOT
BpeMeHa). Ha HopMaTuBHOM MJIaHy, YMHU C€ Jla Cy TPU CacTaBHA €JIEMEHTA
paza Ha JaJbMHY HajupUKIagHuje yrpalena y neguHunujy nojMma ,,paja Ha
naspuny ™ (telework) cagpskan y EBporickoM OKBHpHOM criopazymy O pany
Ha gaseuny u3 2002. ronusxe.

31paBCcTBEHO-EKOHOMCKA KpH3a H3a3BaHa IaHIeMHjOM KOPOHaBUPYyCa
COVID-19, nosehana je morpeOy 3a NPpUMEHOM paja Ha JaJbUHY Kao
e(ukacHOr MeXaHHW3Ma 3a OPraHM30BaE paja M 3alUTHTE 3ApaBjba U
0e30eHOCTH pajHUKa y CBeTy, a 'y Penyonunu CeBepHoj MakegoHUjH.
IIpema HajHOBHUjO] CTYAM]jU KOjy Cy cripoBeie MehyHaponHa opranusanuja
pana (MOP) u EBporncka Oanka 3a oO0HOBY H pa3Boj (EBP/]) o nmpouenun
yrunaja COVID-19 na 3anocienoct y CeBepHoj Makenonuju, gak 15%
nocionaBana o0yxBaieHUM aHKETHUM YHUTHUKOM H3jaCHUIIH Cy C€ Ja Cy
CIIPOBEJNHM paj Ha JAasbuHy (Tj. telework)’. Melhytum, y nmpakcu ce nmocraiba
JuJieMa y Ioriiey paBHOT OCHOBA Ha KOjH C€ COLMjaJIHU ITapTHEPH (IIpe cBera
MOCJIOZIABIIM) [I03MBA]Y, Ka0 1 YOIILITE, IPaBHOT OKBUPA 32 PEryJINCAILE IPaBa,
o0aBe3a 1 OJITOBOPHOCTH KOj€ YTOBOPHE CTPAaHE IPUMEIbY]Y Yy OpraHu3aliju
pana Ha nassuHy/paa kog kKyhe. OBo cTora mro noctojehe MakemoHCKO
PaZHO 3aKOHOJIABCTBO HE PEryJMIIE paj Ha JaJbUHY, a HCTU 3aKJbydak ce
OJHOCH U Ha ay TOHOMHE M3BOPE PaJHOT MpaBa y 3¢MJbH (IIpe CBEra, ONIITH
U TPAaHCKH KOJEKTHBHH YTOBOPH). YMECTO paj Ha AaJbUHY, MAKEIOHCKO
pagHO 3aKOHOJABCTBO peryiuiie “paa kox kyhe” kao TpaauIMOHAJIHU
HecTaHJapAHU OOJIMK pada Koju ce o0aBjba Ha 3aCeOHOM PaJHOM MECTY
(Tj. BAaH U3 TPOCTOPHja MOCIOJABLA), U HHUje HYKHO yCJIOBJBEH MPHUMEHOM

6 Pan Ha naspuHy, M0jaM KOjH KOPUCTHMO Kao €HIVIECKH MPEBOJ HEOoIoru3Ma ,, telework )
MOTHYE U3 TPUKOT Npedukca ,, tele “ (Ha mapuHy).

7 Buau: ILO and EBRD, (2020), Covid-19 and the World of Work - Rapid Assessment of the
Employment Impacts and Policy Responses for North Macedonia, p. 21.
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UK ypehaja y obaBspamy paaHux 3angaraka. Ha npBu morsiex 4uHM ce na
MIPaBHH PEKUM 3a perysncame paga Ko Kyhe nucnymasa npaBHH IPOCTOP
3a IPUMEHY pajia Ha JaJbUHY, aJIi C 003UPOM Ha OUUTIIeIHE Pa3JInKe u3Mehy
TUX 00JIMKa paja, BEpYjeMo Jia COLIMjaJIHU MapTHEPHU U KPEaTOPH MOJIUTHKE
paza y 3emMJbu Ou Tpebaso a peryjuily MpaBHU OKBHP paja Ha JaJbUHY Yy
CKJaay ca EBpoICKMM OKBUPHUM CHOPa3yMOM O paay Ha fajbiHu. Ham pan
Jlaje CKpOMaH AOIPUHOC Y TOM IIpaBILy.

1. Paa Ha 1ajbuny y Mmel)yHapoanum u3BopuMa pajgHor
npasa ¢ NoceGHUM OCBPTOM Ha npaso EY

MebhyHapoaHu MpaBHU OKBHP 3a pajJl Ha OJBOjEHOM PaTHOM MECTY
KOjH je peleBaHTaH 3a MaKEJOHCKO pajHO MpPaBoO, CACTOjH CE O] aKaTa
Melhynaponne oprannsanuje paga (Kousenmuja 6p. 177 u Ilpenopyka op.
184 3a pan kox kyhe) u EBporickor okBupHOr cniopazyma o Pany Ha naspuny
0712002. ronuHe KOjH je 3aKJbyUeH U3Mel)y eBpOIICKHX COLMjaIHUX MapTHEPa
(ETUC, UNICE/UEAMP u CEEP).

Axtn MOP-a perynumy npaBHH pexuM palx koj Kyhe kao
“TpaguuuOHANHK OOJNMK paja Ha OJBOjeHOM paaHoM Mecty. [Ilpema
MehyHaponHuM cTangapanMa paaa, “pan ko Kyhe” 3Hauu mocao o06aBibaH
0]] cTpaHe oco0e Kaja ce HaBOAM Kao pagHHK Kof Kyhe, (1) y leroBOM HIIH
HBE3UHOM JIOMY HJIM Ha JPYTOM MECTY IO HErOBOM HJIM HE3MHOM H300pYy,
OCHM paJHOT TIPOCTOPA MOCIO/IABIIA, 3a TIATy, KOjU 3a pe3yJITaT UMa u3paay
MPOM3BOIA MITH yCIIyTa Koje cy onpeleHe of1 cTpane mocioaasia, 0e3 003upa Ha
TO KO OCUTYpaBa OIpeMy, MaTepHjajl HJiu ApyTra NPOU3BOIHA CPEICTBA, OCHM
aKo oBa 0co0a He Ioceyje CTeNeH ay TOHOMH]e U €eKOHOMCKE HE3aBUCHOCTHU
noTpeOHe 1a Ou ce cMaTpajio He3aBUCHUM PaIHUKOM 10 IpyKaBHUM 3aKOHUMA,
nporucuMa Wi cyackuM omiykama.® [lopen rora, mel)yHaponHu ctaniapan
pana npeasubajy jeaHak TpeTMaH uzMel)y pagHuKa Koju pane kox kyhe u
JIpYTUX paJHUKa KOjU paje y IpoCcTOpHjaMa MOCIoAaBIa, 3aTUM MoceOHe
oapende o 3amITUTH 0e30€THOCTH U 3/1paBJba Ha paay, HaJ30p HaJ pajoM
kop kyhe, mmahame pana, pagHor BpeMeHa, OAMOpa U OJICYCTBa, COLIMjaTHO
OCUTYypame, 3alITUTY TPOTUB JUCKPUMHUHAIIM]E Y 3alOCIChY U 3aHUMAaby
Y 3alITHTa MajunHCTBA.’

EBponckn oxkBHpHH cnopa3ym o paay Ha gabuHy (EOCPI)
Ha/IHAI[MOHAJIHY je TIPAaBHU U3BOP U MPBH CIIOPa3yM CKJIOMJbEH Ka0 pe3yaTar
ayTOHOMHOT' COLIMjaJIHOT MapTHepCTBa nM3Mel)y eBpONCKUX COLUjaTHUX
napTHepa Koju npensula moceOHa mpaBuia Koja peryaully pajl Ha JaJbHHH.

8 Konsenmmja 6p.177 o pany xox kyhe (un.1, a), [Ipemopyxka 6p.184 (wn.1, a).
9 Konsennwmja 6p.177, un.4

48



Tooop Kanamamues, Ankcandap Pucmoscku, Pao na oanuny (Telework)
Kao 002080p Ha kpu3zy y3poxosawny Covid-19.., cmp. 45-68, XX1V (1/2020)

To je u3pas naeje GpIeKCUOMIIHOCTH M CUTYPHOCTH, j€p C jelHE CTPaHe HyAH
MOJICPHHM3ALM]y OpraHu3alyje paja y npeay3ehuma u opraHuzanujama
JaBHOT' CEKTOpa, aju ca Apyre crpaHe oMoryhasa yckiahuBame pagHUX U
NOPOAUYHHUX 00aBe3a U noBehame ay TOHOMU]je paJiHUKa y 00aBJbamy paJHIX
3a/aTaKa.

Kapaxrepuctuka EOCP/] je na HaunH merose npuMeHe y ApKaBama
wianuua EY 3aBucu ox Mozena koju cy mzabpajse 4jaHule (CHHIMKATH U
yIApYKemba MMOCI0AaBala) MOTIHCHULE CIopasyMa, y CKJaay ca CUCTEMOM
WHIYCTPUJCKUX OJHOCA y 3eMJbH. Mepe MMIUIEMEHTalMje criopa3yma ce
pasnuKyjy Mehy npxaBama ujaHMLIaMa 3aBUCHO O FBUXOBUX HAIIMOHATHUX
npouenypa. Y ToM KOHTEKCTY, U3/[Bajajy ce TpH HaYMHa UMILJIEMEHTALHje:
MyTeM KOJICKTHBHOT YTOBOPa, IyTeM 3ajeIHUUKUX CMEPHHIIA, IPABUITHUKA U
Ipenopyka o paay Ha AaJbUHY, KOje Cy J0OpOBOJBHOT KapaKkTepa U Ha Kpajy,
nyTeMm HaruoHaiHe jeruciaruse.’ Kapakrepuctuka OKBHPHOT criopasyma
0 pazny Ha JajbUHY je aa onmTe oapende Criopazyma ykasyjy Ha HErOBY
IpPUMEHY U UMIUIEMEHTALN]y Y 3eMJbaMa KaHAMJATHUMa 3a WIAHCTBO y EY,
nonyT P. CeBepna Maxkenonuje." 36or Benukor 3Ha4aja koju EOCP/l uma, e
caMo 3a HHIyCTPH]jCKE OTHOCE U PaIHO ITpaBo 3eMasba wianuua EY, seh u 3a
P. CeBepny Makenonujy, Kao 3eMJby KaHIUAAT 3a 4iaHCTBO y EY, y HacTaBky
hemo ananu3uparu HajBaKHHjE acnekTe caapkaja OKBUPHOL criopasymMa
Y BPIIMMO aHaJIM3a MPOMNKca KOjU PEeryaully paj Ha AaJbUHY Y HEKOJIHKO
IpkaBa ujgaHuna EBporicke yHuje.

1.1. /lepunuuuja u oncez paoa na oavuny

JeduHunuja u orcer paja Ha JaJbUHY Ae(PUHUCAHH Cy y TauKh 2
EOCP/. KonnenT pana Ha JajbuHy ynyhyje Ha NOCTOjame HEKOJIHUKO
eJieMeHara:

- Pan Ha nmaspbuHy HarjaiiaBa HaudWH, Tj. OpraHU3allija paja Uu3BaH
MPOCTOPH]ja TOCIOAABIIA;

- Pag ma pasemHy ce yBek u3BoAM nomohy wuH(pOpMairoHO-
TEJIEKOMYHHKAIMOHUX TEXHOJIOTHja Y HajIIuPeM CMHCITY (TaMeTHH Tene(oH,
JIANITOI MJIU JIECKTOI padyHap, TabJleT UT/.);

- Pag Ha maspuHy perynucas je yroBOpoMm O pajy, OZHOCHO 00aBJba
ce y OKBUpY PaIHOr OJHOCA, IITO 3HAYU JIa Cy CaMO3aIloCICHU PaIHUIN
UCKJbYUYCHHU 13 npaBuiia 00yxBaheHux OKBUPHUM CIIOpa3yMOM;

10 ETUC, UNICE/UEAPME, CEEP, (2006), Implementation of the European Framework
Agreement on Telework, Report by the European Social Partners, p.7 n A.Bili¢, Rad na
daljinu prema medunarodnom, europskom i hrvatskom radnom zakonodavstvu, Zbornik
radova Pravnog fakulteta u Splitu, god. 48, 3/2011, str. 636-637.

11 European Framework Agreement on Telework, General Considerations.
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- Pan Ha naspuHy ce BpILU ,,peJOBHO", IITO IPETIIOCTABIbA IIOCTOjabE
oapeheHOr KOHTHHYHTETA Y OBOM MOJIENTy OpraHu3amuje paja (Ha mpumep,
00aBJba ce MOJOBUHOM PaJIHOT J]aHA, HAjMahe jelaH JaH y HeleJbi/Mecey
WK Ipyra JMHAMHKA y oApel)eHOM pedepeHTHOM Meprony);

- Pan Ha naspuHy 00aBJba ce M3BaH MOCIOBHUX HPOCTOPHja MOCIOABIA,
aJii TI0 IOTpedH ce Moxe 00aBJbaTH M y MpOCTOpHjama nocionasua. To
omoryhasa Behy “npoctopry” (GpaeKcHOMIHOCT Y OpraHU3alujHu paia, Kako
0u ce 00yXBaTHJIO LITO BUILIE PA3IMUUTUX OONHMKA OpraHu3anuje U BpcTa
paja Ha JajbuHy'?.

1.2. /loopososnu kapaxmep paoa Ha 0abuHy

JloOpoBoJbHa pUpoJIa paja Ha nasbuHy oapehena je taukom 3. EOCP/I.
[IpeTnocraBspa mocrojame Mel)ycoOHOT TOTOBOpa YrOBOPHUX CTpaHa y
MPUMEHH OBOT MOJIeJIa pajia ¥ MaHU(ECTyje Ce y JBa Clydaja; y 3aKJbyunBaby
yroBOpa O pajay U y JOJaTHOM IperoBaparmy WM MpeMelITamy Ha paja Ha
naspuny. [Ipemior, OMHOCHO 3aXTeB 3a pajl Ha aJbHHY, MOXKeE J1a TIOKPEHE U
HOCJIO/IaBAIl U 3aM0ClIeHH. AKO 3aXTeB nmokpehe mocnoaasaiy, 3amocieH: uMa
MPaBo J1a MPUXBATH, aJl U J1a O0Hje TaKaB 3aXTeB. AKO paJHUK TO of0uje,
HE CMe J1a IPETPIH OUII0 KaKBe IITETHE MoceuIe 300T Tora, yKibydyjyhu
1 3a0paHy 0TKa3a yroBopa 0 pajy caMo M3 pa3Jjiora IITo je 07010 Ja paau
Ha naspuHy. PagHuk Tpeba na Oyxae 3amruhieH o OMI0 KaKBUX INTETHUX
NocenIa, yKJbyuyjyhu 3a0pany otnyinrtama. Ca Jpyre CTpaHe, mocjioaBail
Takole MMa rmpaBo Ja 010Kje 3aXTEB 3a PaJl Ha IaJbUHY, aKO ITPEJIOT HHUIHPA
3aMoC/ieHH. Y CBAKOM CJIy4ajy, 3aXTEeB 3aM0CIICHOT 3a Pajl Ha JajbUHY MOXKE
OUTH /10 MOJTUTHKE M0O0JbaIIakha PATHO-TIOPOAUIHOT OallaHCca M Kao TakaB
nMma Behu 3Hauaj.’

be3 003upa Ha TO J1a J11 je paji Ha JaJbUHY Je(UHUCAH Y MHULIU]aTHOM
ONHKCY TOCJIa Ha KOME C€ 3aCHHMBA pPaJHU OIHOC WM KACHHje, TOKOM
Tpajamka paJHor OJHOCA, MOpa OWTH HaBEJEH Y HCaHoj (OPMH, IITO 3HAYH
Jla MOCJI0/1aBall MOpa MUCMEHO 00aBECTUTH 3aIOCIICHOT O CBUM Ba)KHUM
eJIeMEHTUMA PAJIHOT OJTHOCA, YKJbYuyjyhu u cBe cnenuduuHocTH 00aBsbatbha
MOCJIOBA Ha MajbuHy. [IpaBHH MPOIUCH KOjH PETYJNIHUILY paja Ha JaJbHHY Y
onpehenum 3emibama (Ha npumep, Ppanirycka, benruja, [losbcka, PymyHuja,
Malapcka, CnoBauka, bByrapcka) uzpuunto npeasuljajy aa mpasa u o0aBese
YTOBOPHUX CTpaHa, OpraHu3alija pajia 1 yCIoBH pajia paJHuKa Ha JaJbUHY,

12 Buan: European Trade Union Confederation, Voluntary Agreement on Telework, p.10.

13 Ha mpumep: mpema mpornmcuma Benwmke Bputanuje, paiHuUIM-pOOWTEsbH Jele ca
MHBAJTUIUTETOM WM Miahux of 6 roarHa MOTY OJf MOCIOAaBala TPAKUTH (BICKCHOMITHY
OpraHM3alujy pajia, ¢ THM Jia HOCIOABIM MOPAjy J1a pa3MOTpe 3aXTEBe paIHUKA.
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Mopa OUTH PerylnucaHo y o0IuKy ,,aHekca™ yropopa o paay.'* Auekc yroopa
0 paZy WU ApyTe BPCTE MUCMEHOT 00aBelITeha, 3Mel)y ocTanux oapenou,
Tpeba aa cagpKu oapende Koje ce OHOCE Ha: HAYMH/MO/Iell pajia Ha JaJbuHY
(Ha mpuMep, 1aHW y KOjUMa paJHHUK paJy Ha JaJbHHY U JIaHe/caTe y KojuMa
paaM W3 MpocTopHja MOCIoAaBIa,” M YCIOBH M IpaBHJIA y KOjUMa Ce
KOMOMHOBaHHM HAYMH paja y CEeAUIITY MOCIOIaBLa OCTBapyje ca pajoM Ha
JlaJbUHY, Kao M IpaBHJIa ¥ YCIIOBH 3a Ipelia3ak ca pajia Ha JaJbuHy Ha pajay
CeMUIITY TOCoaaBa.!®

VYKoNIuKO ce pax Ha JaJbuHy ypehyje HakHaIHO (HUje cacTaBHU JICO
MHULHUjaJTHOT YTOBOpPa O paay y KOME je 3amociIeHu OHO 3aIl0CiIeH), MOXKe
Ce M YrOBOPHO OI03BaTH (IPUHLHUI peBep3udmiHocTr). Haunu u nocrynak
Bpahama 3a1mocieHor Ha paJl y IpOCTOpHje MocIoAaBLa Tpeda yroBOpUTH y
MUCaHOM OOJNMKY M3Mel)y NOojeMIMHUX YyTOBOPHUX CTpaHa (0jeAMHAYHUM U/
WJIM KOJISKTUBHUM yroBopoM). C TUM y BE3H, IOCJIOAABIH U PaJHULIU MOTY
ce JIOTOBOPHUTH U jeIHOCTPAHO OTKa3aTH paJl Ha AaJbUHY ca oapeheHum
OTKa3HMM POKOM HAaKOH 4era ce 3al0CJICHH MOKE BPaTUTH Ha IPETXOAHU WK
CJIMYaH M0cao y MpocTopHjama rnocioaasna (nepuos agantanuje).!” Hakon
MCTEKa aIali TAallMOHOT NEPHOJa, ITOBPATaK Ha OCA0 Y CEAMUIITY IOCI0AABLA
6uhe moryh camo ako mocroju MelycobHa carlacCHOCT yTOBOPHHX CTpaHa.

1.3. Ycnoeu 3anocnemwa u paoa

VYcenoBu 3a 3amonjbaBamke W pajl KOjU 3arpaBO UCTUYY MPUHIIHIL
JeTHAKOT MOCTyIamka UiTH 3a0paHe TUCKpUMUHAIIK]E paJJHUKA Ha TAJbUHY Y
nopeljemy ca paJHUIIMa KOjU PaJie y IPOCTOpHjaMa MOCI0aBIIa, PEeryIHuCaHu
cy taukoMm 4. EOYP/I. [IpuHuum jeaHakor NocTynama, OJHOCHO 3a0paHa
JTUCKPUMUHAIH]je, TPUMEIbYje Ce U OJIHOCH CE Ha CBE YCIIOBE 3aIONIbaBamba
W paja, mpaBa 1 o0aBe3e 3aroll/baBamka paJHUuKa Ha NaJbuHy. Pagnunm Ha
JaJbUHY MOTY UMaTH HOMUHAITHO “MpyTauuju’ TPETMaH y OTHOCY Ha paTHIKE
KOjH pajie y mpocToprjaMa TMOCIO0AaBIla, ajld caMo Y CMHCIY oapeheHnx
npaBa U KopucTh. TakBe cy, Ha mpuMep: 00e30ehuBame XpaHe y KAHTHHH

14 Bumu: ETUC, UNICE/UEAPME, CEEP (no.15), p.17.

15 Buanu: Collective Agreement no.85 of 9 November 2005 in Belgium.

16 Bumn: Labour Code of Bulgaria, Art. 1073

17 Bugn: ETUC, UNICE/UEAPME, CEEP (no.15), p.5, French national cross-industry
agreement, art.2; CIMYHO TOMe, TPUKHM 3aKOH O paay mpeasuba mepuon mpuiarohaBama O
3 Mecena, TOKOM KOra CBaka yrOBOPHA CTpaHa MOXKE OTKa3aTH MOJEN pajia Ha JaJbUHY ca
OTKa3HUM pokoM ox 15 mana. (Buam: Douka, V.Sp. and Koniaris, V.Th. (2015), Labour Law
in Greece, Wolters Kluwer, p.138).
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nocionasna; ooesdehuBame OecriaTHe KapTe 3a MapKUpame Koja ce MOXKe
OZIPESIIMTH CaMo 3a PaJHHUKE KOjU PaJie y CeMUILTY mocioaania.'

1.4. 3awumuma nooamaxa u npueaAMHOCHU

3amTuTa momaTaka y paay Ha JaJbHHY W 3alITUTA MPUBATHOCTH
pajHUKa Koju paje Ha AasbuHy, ypeheHa je ca aBe nmoceOHe tauke EOCP/]
(Tauke 5. u 6).

V ycnoBrMa opraHu3aligje pajaa Ha 1aJbHHYy ¥ IPUMEHOM CaBPEeMEHHUX
WK texHonoruja y pany, nopehapajy ce pusuiy ,,0THLAKA™ HITH 310y I0Tpede
onpeheHnx momaraka Koju Cy Ba)KHH 3a IMOCJIOJABIIA, jep UMajy KapakTep
MOBEPJbUBHUX MOJIaTaKa 1 3aIITUNEHH CY Ka0 MOCJIOBHA TajHA UJIH CY Y IUTAY
JMYHH MOl 3amTuhienn 3akoHoM. Jlakiie, TOrHYHO je Ja MoCaoaBuu Oy 1y
3aUHTCPECOBAHU U THUME OAIOBOPHH 3a MAKCUMAJIHY 3alITUTY IMOoJaTaKa
KOje paJiHHUIIM KOPHCTE y 00aBIbarby 1MoCia Ha JajbuHy. Tako, mocioaaBail je
OJICOBOpaH 3a MOAY3UMabhe aIekBaTHUX Mepa, ToceOHO Be3aHe 3a codTaep,
3a OCHTypame 3allTUTE MoJaTaka Koje paJHUK Ha JaJbUHY KOPUCTH U
obpaljyje y mpodecuonanne cBpxe.” YobOuuajene Mepe 3a OCHTYparmbe
3alITUTE MOlaTaKa Cy: MHCTalIupame onrosapajyhe codreepcke 3amrure,
yBOlermhe aHTUBUPYCHHUX MpOrpama, MoBpeMeHe MPOMEHE JIO3MHKE, ABOjHA
3amtute (backup) CHUMJbEHHX MOAaTaKa UT/. AKO paJHUK Ha Ja/bUHY paju
ca mojialnKrMa Koju ¢e KOPUCTE Ha KOHBEHIIMOHAHU]H HAYMH (Ha TIpUMep,
perucTap unu (aciukie NanupHUX JOKyMeHara), Takohe ce mpenopydyje
Jla ce OBM MOJIAIM aJICKBATHO 3aLITUTE M 3aKJbyUajy y KaHIIEIapHju PaJHHUKA.
O6age3a je paJHUKA Ha TaJbUHY PUAPKABATH CE TUX MPABUJIA.

3awmuma npusamnocmu pajHUKa U3 PaJHOT OHOCA MOJAMTHYTA j&
Ha PaHT 3alITUTE JBYICKOT IIpaBa Ha MPUBATHOCT U 3aIITHTE JOCTOjaHCTBA.
C TuM y Be3H, TOCIOAaBIHM MOPajy NONITOBATH MPUBATHOCT paJHUKA Ha
JaJbUHY, TpUMEYjyhn Mepe Haa3opa Koje Cy MPOIOPIHUOHAIHE IUJBY
epHrKacHOT U MPOJYKTUBHOT 00aBibama mocia. [lopea Tora, mocaomaBiiu
Mopajy y3etu y o03up onpenode Hupexruse 90/270/EE3 ox 29. maja 1990. o
MUHUMAaJTHUM 0€30€THOCHUM M 3IPABCTBCHUM 3aXTEBHMA 32 PaJi ca OIPEMOM
ca exparom?’, mpemMa K0joj je mpe yBolema cucTtema KOHTPOJIE 00aBe3HO
obaBelTaBamke U KOHCYJITAIMje ca MPeACTaBHUIIMMA PaHUKA. YKPATKO,
yrpajitba eNeKTPOHCKOT CHCTEMa HaA30pa Hall PaJoM paJHUKA Ha JaJbHHY

18 Ha mpumep, mmaHCKH 3aKOH O 3amouubaBamwy (Estatuto de los Trabajadores, Decree
1/1995 of 24 March with the 2012 amendments ) TapaHTyje jeqHaKa IIpaBa paJHUKa KOjH pajie
Ha JIaJbHHY Ka0 M OHMMa KOjH paje y CeIUILTy ITOCIOAaBIa, OCHM IPpaBa Koja Cy CBOjCTBEHA
pajay CeAUIITY IOCIOAABLA.

19 OxBupHH CHIOpa3yM O pajay Ha JaJbUHY, T. 5

20 Bwuau: Official Journal of the European Communities, L156/14, 21/06.1990.
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Moria 6u OMTH 03BOJbEHA CaMO aKO C€ MCIIyHE cienehu mpemycioBu:
YrOBOpPHE CTpaHe MOpajy je yHampel YrOBOPHUTH MHCMEHUM IYTeM, Tj.
3ar0C/ICHH Jaje MMMCMEHY M3jaBy Jia je CBECTaH W Jia ce ciaxe ja he ourn
MOJABPIHYT €JIEKTPOHCKOM HaA30pYy; HaUYMH Ha KOjU he ce eNeKTpOHCKU
Haa30p 00aBibaTH Tpeda Aa Oyie MPONOPIHOHAIAH LIMJbY KOjU ITOCIO0AaBaIl
JKEJU J1a TIOCTUTHE U 12 Ce CIPOBEJIC Y CKJIAJy ca MUHUMAJIHUM 3aXTeBHUMa
3a CUTYPHOCT M 3[paBJjbe MpH pany ca ekpanuma.’' [locnomasai Tpeba aa
uMa OrpaHM4eHO BpeMe 3a 00aBJbame HaJ30pa U TO CAMO TOKOM Tpajama
pasHOT BpEMEHa 3aIl0CIICHOT KOjU paau Ha aasbuny. [Ipu Tome nmocnoxasan
Tpeba MPUMEHUTH CUCTEM Ha/a30pa ca KojuM he ce Kpliewme MPUBAaTHOCTH
3ar0C/ICHOr CBECTH Ha HajMamwy Moryhy mepy.

1.5. Onpema 3a pao

CrienuuIHOCTH pajHe orpeMe’?, 0ArOBOPHOCT U TPOLIKOBH yIOTpede
onpeMe 3a 00aBJbarkbe paJHUX aKTUBHOCTH ypehenu cy y Tauku 7. EOCP/I.
Omiite mpaBKIIO je 1 je MOCI0aBal] OIrOBOPaH 3a CHaOIeBabe, MHCTAINPAbE
U OJIp’KaBame OMpeMe Koja je IoTpeOHa 3a pajl Ha JaJbUHY, aKO C€ PEIOBHO
u3Boau. M3y3eTHo, onpemy 3a paj Ha JaJbHHY MOXe 00€30€IUTH caM paHuUK.
OBaj u3y3eTak OM ce MPUMEHUO aKo, Ha TIPUMep, 3arocicHu Beh mocenyje
paJHy OIpeMy Koja 0AroBapa orpeMH Kojy MoC/IoiaBall KOPUCTH Y 00aBIbarby
1ocJIa, ajli y CBAKOM CIIyuajy, ako ¢ 0 ToMe 00€ yTOBOPHE CTpaHE MUCMEHUM
nyTem jgoroBope. IlocionaBar peyHaupa, OMHOCHO TTOKPHBA TPOIIKOBE
HacTajie y o0aBJbamy 1ocia, 0e3 o03upa J1a U pajgHy onpemy obe3oehyje
HOCJI0IaBall JIH CaM PaJHUK Ha JasbiHy. [TlocaoqaBali BpIik HaIOKHAIE CBUX
JUPEKTHUX TPOLIKOBA BE3aHUX 3a pajl Ha JaJbHHY, a TOCEOHO OHUX KOjHU ce
OJIHOCE Ha KOMYHHMKAIIHM]y (MHTEPHET, TeJe(OHCKA Be3a, UTH.). TPOIIKOBH
KOje MOKPHBA MOCIIOAABAIl MOTY C€ HAaJIOKHAJUTH CPa3MEpPHO 3aroCICHOM
Ha pajy Ha JaJbUHY, KpO3 IUIATy Ha OCHOBY yHarpes yTBpheHUX MpaBuiia
0 HaKHaJama.

CnuyaH Ha4YMH HAJIOKHA/IE TPOLIKOBA je UCIUIaTa NayIiaia o CTpaHe
MOCJIO/IaBIa YHjH c€ U3HOC U npaBuia riiahama Tpedajy yHampea mucMeHo
yrosopuTh.” be3 063upa fa i ce paja Ha JajbHHY 00aBjba momMohy pasre
orpemMe Kojy 00e30elyje mociioaBall Uiy 3aroCiICHH, TOCI0IaBall je Iy KaH
Jla IPY’XKH aJIeKBaTHY TEXHHUYKY MOJPIIKY 3al0CICHOM TOKOM 00aBJbama

21 Bwan: Zammit,E.(2014), Labour Law in Malta, Wolters Kluwer, p.85.

22, PangHa ompema‘ MoXKe 3HaYHMTH U ,,pagHe" U ,,TeXHHUKe  ycioBe paxa u ypehaje. [lox
pajHe: HaMeIlTaj, CTOJMIA, CTO, UTA. a Kao W ,,TeXHHYKU: padyHap, MojeM, codTsep,
TeneoHCKEe JIMHMjE, MOOWIHM TeneoHH, CKeHep, mrTammad uTa. Bumum: Mpsukos.B,
K.Cpenxosa, A.Bacunes, (2016), Komenmap na Kooexca na Tpyoa, Cudu, p.311.

23 Bumm: Blanpain, R. (2012), Labour Law in Belgium, Wolters Kluwer, p.137
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pana Ha paspuHy (Ha npumep, npuctyn IT oxesbermy KOMmaHuje U CIL).
TpomkoBe TeXHUYKE MOAPILKE CHOCH TOCIOAABall, jep TAKBU TPOIIKOBU
HaCTajy JUPEKTHO Kao pe3ynTar o0aBjbeHOTr mocia. McTo ce ogHocH U Ha
TPOLIKOBE TyOHUTKa H omtehema onpemMe U noaaraka Koje KOpUCTH PaIHUK
Ha JaJbHHY Y 00aBJbamby CBOjHUX PaAHUX aKTUBHOCTH. MehyTum, umajyhu y
BUIY yX EBporckor okBupHOT criopasymMa o paJy Ha JaJbHHY, cMaTpa ce 1a
OJrOBOPHOCT paJHUKa HUje HEOrpaHWYeHA U 0e3ycJIoBHa, jep je onpehena
y CKJIaZy ca HallMOHAJIHHUM IPaBUIIMMAa U MPONKUCHMa O OJrOBOPHOCTH 32
HaJokHaxy mrete. Jlakie, o0aBe3y HaJOKHAJE IITETE MOXKE J1a CHOCH U
nocnonasai, a 'y oxpeheHuM ciyvajeBuma u 3amnocienn.’* OBaj 3aKJbydax
IPOM3HIIA3U U3 caMe 00aBe3e paJHUKa Ha JaJbHHY Ja BOIU PauyHa O OPeMH
1o cTaHgapay aoopor nomahrHa M Ja HE CKIAAMILTH WIH JUCTPUOYyHpa
WJIerajHe MaTepujaje Ha HHTEPHET KOju OM MOTJIM HAIITETUTH HOCIOAABILY.

1.6. bezbeonocm u 30pas.ve na paoy

ObaBe3e mocioAaBIa Koje ce OJIHOCE Ha MPHUMEHY Mepa 3allTHUTe
3npaBiba U 6€30€MHOCTH paJHUKA U paJHUKA Ha JaJbUHY, CalpKAHUX Y
tauku 8 EOCP/], y npuniuny cy jenHake, 0e3 003upa aa ju pagHuIly paje
y MpOCTOpHjaMa MMoCI0aBIa U Ha JaJbUuHYy.

KomnaparusHo nipaBo yTBphyje onpehene pasnuke y peryiucamy
o0aBe3a nocinozasana jia 0oe30e/ie 3paBe v CUTypHE yCIIOBE pajia paaHUuIIIMa
Ha jajpuHy. Ha mpumep, mpaBHU OKBUpP Y HEKHM 3eMJbama (Kao LITO je
Benuka Bbpurtanuja) uzpuunrto npensuha odaBesy nociogasaia, npe Hero
IITO OPraHu3yjy paj Ha JaJbuHY, 1a T00H]y CarjlaCHOCT PaJIHUKa KOjU pajie y
CBOM JIOMY J1a IPUCTYTIC FbUXOBOM JIOMY KaKO O MPOIICHIIIN PU3UKE Y pamdy,
Kao IITO Cy:PHU3HIIM TOBpe/ia KabioBa, ONacHe elIeKTPHYHE WHCTAAIH]e,
KJIM3aBH TI0JI0BH, 1aJb€ EPrOHOMCKH PH3HIIH (CENCHhe, 3aTPEBathe, OCBETIHCHE
WT/.), Ka0 U PU3MIIM ca KOjUMa Ce CyouaBajy KeHe y cliydajy TpyaHohe umu
MajurHCTBA.”> ¥V npyrum 3emibama (momyT ITosbeke), mocToje ompehenn
U3y3elH O OMIITEr OKBUPA 32 3alITUTY 3/IpaBiba U 0€30eIHOCTH Ha paiy,
Kao IITO Cy TpaBuiia 3a o0ez0ehuBame oarosapajyhe canuTapHe 3alTUTE WITH
0e30eIHOCHUX YCITOBA KOja BayKe Y MPOCTOPHjaMa MOCIoaaBna.?® Y npuMenn
pazaa Ha faspuHy u3BaH EBporne (kao mto cy CAJl), Takolhe cMo mpoHANIN

24 Ha npumep, mpaBHM OKBHUD 3a paj Ha TajbUHY Ha MasTi pensubha aa TpoIKoBe ryOuTKa,
omrehema nim 31m0ynorpede onpeme u mogaraka Koje paJHuK Ha JaJbUHY KOPUCTH y BPLICHY
CBOjUX JY>KHOCTH CHOCH ITOCIIO/IaBall MIIM 3aIlOCIICHH, y CKIany ca oapendama I'pahanckor
3akoHuKa. Buan: E.Zammit, op.cit, cTp. 85.

25 Macdonald, L. (2003), Managing Fixed-Term and Part-Time Workers, 2nd Edition,
LexisNexis UK, p.244.

26 Bumm: Hajn.Z and Mitrus.L, (2016), Labour Law in Poland, Wolters Kluwer, p.158.

54



Tooop Kanamamues, Ankcandap Pucmoscku, Pao na oanuny (Telework)
Kao 002080p Ha kpu3zy y3poxosawny Covid-19.., cmp. 45-68, XX1V (1/2020)

IpaKce npemMa KojuMa OATOBOPHOCT 3a 3alITUTY 34paBjba U 0€30€1HOCTH Ha
pany y IpuHIOUIY Maja Ha paJHHUKe, KOjU Cy Iy KHH J1a TUCMEHO MOTBPJE Aa
paliHa MPOCTOPHja y K0joj ce 00aBba paJ Ha fJajbuHy (Tj. Kox Kyhe) ncnymasa
CTaH/Aap/e 3a 3alITUTY 3[paBJba U CUTYPHOCT paJHuKa. PaqHuK Ha JasbuHy
ce obaBe3yje, HCTO Tako, Ja OAPXKH Te cTaHaapae u 'y oyayhunoctu.?’

be3 o03upa na 7au je mpaBHU OKBHP KOjU peryiuiie obdasese
nociozaBana o NpUMEHY Mepe 3alliTHTE 3paBiba Ha PaJHUKE HA JaJbUHY
Mam€ WIHM BUIIE PUTHIHE, TIOCIOJAaBIH Cy AYXKHH Ja 00e30e1e MUHUMAaTHE
yCJIOBE 3a 3aIUTUTY Ha paly pagHUIMMa Ha Aasbuny. [locnopaBuu cy 1yXHH
Jla paJHUKE Ha JaJbUHY IMCMEHO 00aBecTe 0 Mepama 1 3aXTeBUMa 3alITHTE
Ha pagy yTBp)eHUM HHTEPHUM IPONKUCUMa 1 ITOJIMTHKaMa 0 0e30e1HOCTH 1
3alUTUTH 3/IpaBiba Ha pary npenyseha C npyre crpaHe, pagHULY Ha JaJbUHY
nMajy o0aBe3y /1a ce MpUIPKaBajy MepaMa 1 3aXTeBUMa O 3alITUTH Ha paay
(Ha mpUMeEp, HOILCHE TMYHUX 3aIITUTHUX CPEACTaBa Ha panly, UTA.).

KonTpona mpaBuiHe mpUMEHE Mepa W IMpOMHca 3a 3aIUTHTY Ha
pany pagHUKa Ha JaJbHMHY YIJIABHOM C€ BPIIM HA JiBa HAYMHA: MPBO, y3
IPUCTYTI OCIOAaBLA, IPEACTABHUKA PaJHNUKA U/ HAJJIC)KHUX IP’KaBHUX
oprasa (Ha mpuMmep, HHCIEKIUje paga) MECTy 10 KOjer paJHUK Ha JaJbUHY
00aBJba CBOjE pajiHE 3a/1aTKE; U JIPYTro, IOCETOM PaJHOM MECTY HaJIC)KHOT
MHCIIEKTOPa Ha 3aXTEB 3allOCJICHOr paJHuKa Ha najbuny.llpucryn nomy
palHUKa Ha JaJbUHY J103BOJBEH j€, CAaMO HAKOH MPETXOJHOTr 00aBelITeha U Y3
caracHocT 3anocieHor. [locnogasan, npeAcTaBHUK pagHUKA U HAJICKHH
JIp>KaBHU Opra (Ha IMpUMEp, MHCIIEKTOP paja) Morao OM MPUCTYyIUTH
JOMY paJHUKa Ha JaJbUHY, Ha MPUMEP, MO YCIOBOM JAa je IPHUCTYIN Y
OKBHUPY IOTOBOPEHOT paJHOT BpEMEHa paJHHUKa U HApaBHO Y3 MPEIycioB
o0aBelITaBamke 3al0CICHOT U Y3 BEroB MIPUCTaHaK. AKO Cy TOPHH YCIOBH
UCITY Ib€HH, 3aTI0CJICHU OM MOTao OI0MTH HajaBy MIPUCTyIIa CBOM AOMY, CAMO
aKo 3a TO UMa BaJbaH pasunor.”® MHuIMjaTHBa, OMHOCHO 3aXTEB paJHUKA Ha
JnajbuHy ynyheH HauIeKHO] MHCIEKIH]CKOj CIIy KO0H /1a TOCETH MECTO TAEe
o0aBJba pagHe 3a1aTKe (Ha MpUMep, BEroB JoM), oMoryhasa yno3HaBame
MHCIICKIIMjCKE CIy’K0e ca yCIoBUMA Yy KOjUMa 3aIllOCICHU Pasy.

1.7. Opzanuszayuja paoa

EBpornickn OkBUpHE cIOpa3yM 0 pajly Ha JaJbUHY peryJuiie oapeheHe
acrieKkTe opraHusalyje pajia Ha JajbuHy, y Tauku 9. OBaj J1eo ce mpeBacxXoIHO
0aBu MpaBUIMMa KOja PEeryJIdiy paJHO BpeMe paJIHUKa Ha JIaJbUHY, KOjH ca
jelHe cTpaHe CTUMYJTHINY HE3aBUCHOCT 3aMIOCIICHOT Y OPraHU3alijH lHXOBOT

27 Avery.C and Zabel.D, op.cit., p.117.
28 Bwuaun: Labour Code of Bulgaria, Art.107-x.
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pagHOr BpEMEHa, aji ¢ Apyre CTpaHe TaKBY HE3aBHCHOCT OTpaHHUYaBajy
00aBe3HUM 3aKOHCKHMX IMPONHUCa, KOJEKTUBHUX yroBOpa, ajd M aKaTa
nocjo/iaBla KojuMa je oapel)eHo pagHo BpeMe.

[IpaBo pagHuKa Ha JaJbUHY Ja CAMOCTAJIHO OPraHU3yje CBOje paaHO
BpEME HE CME€ C€ CXBAaTHUTH arcoayTHO. CTENeH ayTOHOMHM]E 3aIOCICHOT
3aBucuhe o1 ciydaja 10 ciIydaja, y 3aBUCHOCTH O[] BPCTE U CIIEUU(UIHOCTH
nocia. YoOuuajeHo, paJHUK Ha JaJbUHY OPraHu3yje CBOje paJHO BpeMe, ajln
y OKBHpY moctojeher pacrnopena pasgHOr BpeMeHa KOjU ce€ IpUMEIbYje Ha
T0CJI0/ABIIA,” UITH, CITMYHO OBOME, PaIHIK CaM OPraHU3Yje CBOje paHO BpeMe,
aJu y3 o0aBe3y J1a IOCJIoaBIly Oy/e Ha pacnoiaramy Kaja cy ocjloAaBal 1
EbCTOBH MOCIIOBHH TTAPTHEPH Y KOMYHHUKAIMjCKOM o1HOCY.>” PaHo Bpeme y
KOjeM paJHMK Ha JaJbUHY pajau, OWIo J1a je OpraHu30BaHo y (PUKCHO PagHO
BpeMe (y3 MUHUMAaJIHY ayTOHOMH]Y PaJHUKa) MK Y (QISKCUOMIIHO PagHO
BpeMe (ca Mpeur3HOM HAa3HAKOM BpEMEHa/caTH y KOjUMa paHuK Tpeba na
Oyze noctymnaH mociaoAaBiy), Tpeda a ce MpaBUIIHO EBUACHTUPA.

C npyre cTpaHe, NIPUIMKOM peEryjiMcama paja Ha AaJbUHY Tpeda
y3€TH Y 003Up ONILITH NPUHIMI JIa IPONKCH U IIpaBuia Kojuma ce ypehyjy
OrpaHHYCHa MAKCUMAJIHOT TPpajama PaJHOI BpeMeHa (OrpaHuyYeha THEBHOT
W/WJIH HeJIeJbHOT PaJHOT BPEMEHA), & 3aTUM U MUHHMAJIHO TPajambe 0AMOpa
1 oxMopa (JIHEBHH, HeJIeJbHU M TOAMILIBE 0OMOP) OJHOCE CE MOJjEAHAKO Ha
pasHUKe KOjU pajie y MPOCTOpHjaMa IOCJIOAaBLa U Ha paJHUKE HA JaJbUHY.
MebhyTtum, umajyhu y Buay npaBo, OZHOCHO MOTYRHOCT 1@ 3aIociieHU
CaMOCTaJTHO OpPraHM3yje CBOje pajHO BpeMe (Tj. Ja caM oJuIyud Kanaa he
MOYeTH Jia paau, Kaja he HanpaBUTH nay3y U Kaja he 3aBpmuT nocao), y
HEKUM 3eMJbaMa HaJla3uMo ofpeade Koje n3y3nuMmajy paJHuKe Ha JaJbUHY U3
ozipehenux acrnekara 3akoHCKOT ypelhema pagHor BpemeHa.’ CrienndpuaHoCTH
y BE3U ca OPraHu3alKjoM paJHOT BpeMEeHa, 1ay3€ U 0AMOPa, EBUACHTUPAE
paxHor BpeMeHa, Moryha oxnctynama o onpeheHuX acrmekara 3aKOHCKHX
ponuca Koju ypehyjy pagHo BpeMe MoJJIexKy yroBOpY YTOBOPHUX CTpaHa.
Te ce cenuduunocTy Tpedajy yroBOPUTH y MUCAHOM OOJIHKY.

29 R.Blanpain, op.cit., p.137

30 Labour Code of Bulgaria, Art.107-x.

31 TaxBu m3y3enu ce oOMYHO OmHOCE Ha ofapende o: pacmopehuBamy HElEJHHOT PagHOT
BpeMeHa, noBehame riate Ha UMe JIoflaTaka 3a MPEKOBPEMEHH paJl , Pajl y BpeMe JpiKaBHUX
Npa3HUKa, HONHK pajl ¥ pajJ y TEIIKHM PaJHUM yCIOBHMA, K0 M JOJATaK Ha IUIaTy HA MMe
rrahieHoT OTCyCTBa W3 TMYHMX PA3jiora KOju ce He OJHOCE Ha CIy4aj CMPTH WiaHa ITOPOAHMIIE.
(mpumep CroBauka, Buau: Barancova.A and Oslovska.A (2015), Labour Law in Slovakia,
Wolters Kluwer, p.78.) wunu 3a mpekoBpeMeHH pajll, HONHU pax W pag y BpeMe IpiKaBHUX
npasHuka (mpumep byrapcke, Bunu: 3axon o paxy byrapcke, wi. 107-1, (2).
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Crnenehun BaskaH CErMEHT KOjH Ce OJHOCH Ha OpraHM3alujy paja Ha
JaJbUHY je U3jeHauaBamke 00MMa M HOPMH 3a paj paJHUKa Ha AaJbUHY, ca
00MMOM 1 HOpMaMma 3a paJi paJHUKa KOju pajie y IPOCTOpHjaMa HOCI0JaBIIa.
On pagHuKa Ha 1aJbMHHA HE MOXKE C€ TPAXKUTH HUTH CE OUEKYje J1a pajie BULIE
niK 00Jbe O paJHUKA KOjH pajie y MpOoCcTOpHjamMa MOoCI0JaBIa.

Konauno, mpwinkoM yroBopa o paay Ha JaJbHHY, MOCIOJaBLU
MOpajy Y3€TH y 003Up YMICHULY /1a Ce PaAHHUIIM Ha AaJbUHY CyOouaBajy ca
PHU3MKOM H30JIalMje O]l OCTAJINX KoJiera, Kao U ol HaapeheHnX, MITO MOXKe
HEraTUBHO YTHLATH U HAa BbUXOBO 3[PaBJbe U CUT'YPHOCT Ha pajly Kao W Ha
caMoj MPOAYKTUBHOCTH y npoueca pana. Ctora, HOCIOAaBIM Cy AY>KHU J1a
oMoryhe paiHUIIMMa HA AaJbUHY Jla CE PEIOBHO CacTajy ca APYTruM Kojerama
(Ha mpumep, popManHu U HeYOPMAJIHU CACTAaHLU UTA.), Kao U J1a UMajy
OpUCTYT HHPOpPMaLIMjaMa O KOMIIaHH]H.

2. Pa)] Ha Ja/bUHY Y KOHTEKCTY MAKE€AOHCKOI' paJHOI MpaBa

[loctojehn 3akoH 0 pagHUM OJHOCHMA HE PEryJjvile paj U3BaH
MOCJIOBHOT IPOCTOPa Nocyiofasna ( pax Ha AaJbUHY).

3aKoH 0 paJHUM OZHOCHMa 00yXBaTa caMo ,,TpaJuLUOHATHH " OOJIUK
paza Ha OJBOjEHOM paJHOM MECTY, a TO je paa koA kyhe, uuju je mpaBHH
OCHOB 3aK/bYUUBAE Y2080PA 0 pady 00a8bareM nocia koo kyhe.” CiuaHo
3aKoHY, 1 ONIITH KOJIEKTUBHU YTOBOPH 3a MPHUBATHU M jaBHHU CEKTOp y P.
CeBepHOj MakeoHUjH yONIITE ce HEe 0aBe MUTAKEM paja Ha JaJbUHY, a
TakBa je cuTyauuja u ca [loceOHUM (IrpaHCKUM) KOJIEKTUBHUM YTOBOPUMA.
VY ToKy Tpajama HallMOHAJIHE BaHPEAHE CUTYallHje, U3a3BaHe MaHICMUjOM
COVID-19, pan Ha naJbuHy IPBOOMTHO HHje OMO peryjiMcaH HHU jeJHOM
ypenOoM Mo CHJIM 3aKOHA. JeIMHHM MPaBHU aKTH KOjH Cy UMILTALMTHO
IPENopy UM HOCIOAABLIMMA U3 JABHOT U IPUBATHOT CEKTOPA Jja IPUMEILYjY
pan Ha pabuHy/kon Kyhe OuiH Cy MOI3aKOHCKH aKTH YCBOjEHH MOYETKOM
mapra 2020 rogune.*

[Ipema 3akoHY 0 pagHUM OJHOCHMA, 00A8/bAEM NOCN08a KOO KVhe
cmampa ce pao Koju 3anocienu 06as/ba y c6oM 00My UIU Yy RPOCMopujama
no céom usbopy Koje ¢y u36am NOCI08HUX npocmopuja nociooasya.* OBa
neduHULMja paga Kol Kyhe ykasyje Ha MOCTOjame JABa €JIEMEHTA: MPBO,
palHO MECTO, Tj. JIOKallKja Ha K0joj ce Tocao 00aBJba 1001]ja 3HaUCHE BaXKHOT,
CYLITHHCKOT €JIEMEHTa YTOBOpa O paay KOjH je MpeiMeT nmperopopa uzmelhy

32 Bwuau: 3PO, w50

33 Bwuan: Mepe u 3axspyuru Bnage PCM ox 10. u 11. mapra n Oanyka Biazge ox 12. mapra
2020, ,,Ciyx6en Becauk PCM*, 6p.62/2020.

34 3P0, un.50, ctaB 1
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MOCJIO0/aBLa M 3aM0CJICHOT U APYTo, PaJHO MECTO, Tj. JIOKalKja Ha KOjoj ce
nocao 06aBJba, 00aBE3HO ce HaJIa3M BaH yOOUUajeHUX, IOCIOBHUX IIPOCTOPA
NoCJIo/aBa y KojuMa ce 00aBJjbjy IPEAMETHE MIOCIOBHE aKTUBHOCTH, Tj. Y
JIOMY 3aI10CJIEHOT (TpeOMBAIUIITE WIIK OOPaBHUILEC Y KOME )KHBU WM ITpeOHrBa
WJIM U3 KOojer OOMYHO J0J1a3u Ha 110Cao0) WM y APYro MECTO KOje onpenu
paIHUK Ha TaJbHHY.

Nako nocrojehe pagHO 3aKOHOAABCTBO HE IPaBH pas3yIMKy u3Melhy
,»BPCTE PAJHUX aKTUBHOCTHU KOje MOJICXKY Peryjucamy yroBopa o paay
o6aBipajyhu mocao xon kyhe, jomr yBeK ce YMHHM Ja C€ TH YIOBOPH Y
MaKeIOHCKOM PaJHOM IIpaBy OJHOCE BHILEC Ha 00aBJbabE PaJHE AKTHBHOCTH
W 3aJlaTaKa Koju yKJby4yjy IPOU3BOAY oApeheHuX npoussoaa (Ha mpumMep,
HIMBame oxpeheHe KoMMurnHe TEKCTUITHUX IPOHU3BO/ia HAa MALIMHU 32 [INBCHE
WM cevere onpeleHe KoIMYuHe IpBeTa Ha MAIlMHU 33 Pe3ambe UTI.) WIN
ycnyre (Ha mpuMep, npeBoheme onpeheHor Opoja cTpaHuIa TEKCTa UTH.)
KOjU ce MOr'y KBaHTH(UKOBAaTH. YTOBOp O pany ca pajgoM Koja Kyhe He
Ca/Ip>KH €JIEMEHTE MPUMEHE CaBPEMEHUX HH()OPMALIMOHO-KOMY HUKALTHOHUX
TEXHOJIOTHja y yoOuuajeHoM pagHoM npouecy. Umajyhu y Buny nocrojehn
MpaBHU OKBHUD KOjU AcPUHHILIE U oxpehyje yroBope o pany obasibajyhu
nocao xox Kyhe, He Tpeba 3aKJbYYUTH A2 MPEAMET OBHX YroBOpa HE MOTY
OuTH pajHM 3a1aLHU Koju ce 00aBIbajy u kopuihewem UK texnonoruja u 3a
KOje 0OMYHO ce 00aBJbajy IMyTEM 3aKJbyucHha yroBopa o paay ca pajoM Ha
naspuny (telework). Mehytum, To He 3Ha4M U 1a je MPaBHU OKBUD ITOBOJbaH.
[IpaBHU OKBHP KOjU PETYJIMIIEC OBY MaTEpHUjy je KpyT (purunas) u tpeda ra
MOZEPHHM30BATH KaKo Ou Mpy:kuo oarosope Ha cieneha nurama:

* ,,0a au paod 00 kyhe” (u y mom Kowmexkcmy pao Ha Od/bUHY)

Modice Oumu 002080peH 3a 8peme mpajarbd paoHo2 00HOCA U
KOMUKU je cmeneH (hiekcuburHocmu usmely y2080pHux cmpaa o
MoOenuma opeanusayuje paoa ca KOMOUHOBAHUM YYUHKOM PAOHe
AKMUBHOCU Y OOMY 3ANOCIEHO2 ULU OPY2OM MECHY NO He2080M
u300py U NOCI08HOM RPOCMOPY nocrodasya?

*  Ha KOjH HAa4MH, Tj. IPUMEHOM KOjer IPaBHOI OCHOBA MOKe Aohu

JI0 TPOMEHE OpraHu3anuje paja koja he o0yxBaTuTH NOTIYHY HIIN
JeIMMUYHY, TPajHY WM IPUBPEMEHY IPOMEHY MecTa 00aBIbamba
pajHUX aKTUBHOCTH?

Amnanusupajyhu peneBanTHe oapende 3akoHa O PaJHUM OZHOCHMA
3a yroBope o pajay ca pajaoMm Koz kyhe, cMarpamo Ja je 3aKoHOaBal uMao
Ha yMY 3aKJbyYHBambE OBUX YIroBOpa y GOpMH HHULMjaIHUX YTOBOpa, KOjU
he ce ox camor MOTNHMCHBaKka U CTYTamka 3al0CICHOT Ha 10Ca0 CMaTpaTH U
CIPOBOAMTH Ka0 yTOBOPH 32 00aBJbambe MOCia Ha 3aCEOHOM PaHOM MECTY.
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Y mpusior oBOM 3aKJbyUKy HA€ U 00aBe3a ocioAaBana Ja HHCIIEKTopY pajia
JIOCTaBe YTOBOP O pajay 3aKkJbyueH 3a 00aBJbambe MOCIOBa Ko Kyhe, y poKy
OJ1 TPH [IaHa O] JIaHa 3aKJbyuerba.” Mel)yTum, y3 caMmy 4nEbeHHILY [1a 3aKOH O
paHUM OTHOCHMA, HHjETHOM 0ipe100M He 3a0pamyje CyKLECHUBHY, IOTIIYHY
WJIH ISIMMUYHY, IPUBPEMEHY WJIH TPajHy IPOMEHY PaJHOT MECTa, OJTHOCHO
JIOKalyje BpLICHAa I0C]a WM Ipejacka o0aBibama paJHuX 3alaTaka y
MOCJIOBHE IIPOCTOPHjE MOCIOAABLA y MPOCTOPHjE IO U300py 3aIOCICHOT
WM OOpPHYTO, MOTJIO OM ce cMaTpaTH Jia yTOBOPHE CTPaHE UMajy YyTOBOPHY
c11000/1y 1a M3BpLIE HAKHAIHE M3MEHE MHUIIMjATHOT YToBOpa 0 paiy, Ouio aa
j€ 3aKJbYUeH 3a paj] y MOCIOBHOM IPOCTOPY MOCIOIABLA UIIH HA O/IBOjCHOM
paznHoM MecTy. AKo rol)eMo o1 TPETIOCTaBKe Ja 3aKOH O paHUM OJHOCHMA
He 3a0pamyje H3MEeHe YroBOpa O paly, OHJA je JOTMYHO 3aKJbYUUTH U /12 He
npezaBul)a HUKAKBa OrpaHUYCHHa Y BE3U Ca OPraHU3alUjoM HIIU PACIIOpeIoM
PajHUX aKTHMBHOCTH Y KOMOWHAIM]H - TIOCJIOBHE MPOCTOPH]jE MOCI0AABLA/
IPOCTOPHje 10 U300pYy 3aMI0CICHOT U3BaH MOCIOBHUX MPOCTOPA MOCIO0AABIIA.
To 61 3HaYMIIO Jja Cy YTOBOPHE CTpaHe cI00O0AHE J1a TperoBapajy o paay Ha
JaJbUHy y OWJIo K0joj ox cieaehux BapujaHTH: ,, aJl XOK™ paj Ha JaJbUHY
(ad-hoc telework),*® komOGuHoBaHu paj Ha nabuHy (scheduled telework)®” u
¢ukcuu pan Ha naspuny (fixed telework)®®.

[Ipema 3akoHy O paauM OJHOCHMA, PagHU OIHOC je YTOBOPHHU
onHOCY M cBaka MPOMEHa YyroBopa o pajay mojiexke Mel)ycoGHOM yroBopy
yroBopHux crpana*’, ocum oapeheHux curyaiuja npeasul)eHIuX 3aKOHOM 1/

35 Buau: 3P0, un.50, cTas 3.

36 Ao xox pao ma Oamuny MOXe ce NepUHHCATH Kao OONMK paja Ha AAJbUHY, Y KOME
3arocieHd 00aBiba pajiHe aKTUBHOCTH BaH MOCJIOBHUX MPOCTOPHja MOCIOAABIA Y KPaTKOM
BPEMEHCKOM TMEPHO/Y, OOUYHO Ol HEKOJIMKO CaTH JHEBHO A0 jenHor naHa. CBpxa OBOT paja
Ha JTaJbUHY j€ M3BpIIEH-E OJpeheHor pagHor 3a/1aTka WIH pemaBame onpeheHor mpobiema
BE3aHOT 3a M0cao (Ha MpUMeEp, 3aBpIICTaK MPOjeKTa) MK pellaBame oapeleHe cutyanuje y
BE3M Ca JIMYHUM WM MOPOANYHUM XXKHBOTOM 3aIlOCICHOT, HAKOH Yera ce OYeKyje MoBpaTak.
3aIOCIICHOT Ha pajl y MpoCTOpHjaMa MOCI0/IaBIIa.

37 Kombunosanu obaux paoa Ha dasuny MOXe ce AeruHIcaTH Kao 0ONHK paga Ha JaJbUHY,
KOjH CE CacTOjH 0] KOMOMHOBama 00aBJbamka PAJAHUX aKTHBHOCTH Y TIOCIIOBHUM IPOCTOpHjaMa
MOCTIOABIa M Y JOMY 3allOCICHOT WJIM JAPYTHM IPOCTOpHjaMa Mo meropom m3bopy. OBaj
oOpazary 00MYHO yKJbYdyje 00aBJbame MOCTA Y OJBOJEHOM PAJHOM MECTYy HajMame jelaH
JIaH y HezeJbH (Ha MpUMep, J1Ba aHa o Kyhe 3alociIeHor), T0K MPeoCcTaluX JaHa Y HeAeJbH
3aIOCIICHH Pa/ii U3 MOCIOBHOT IIPOCTOPa MOCIIO/ABIIA.

38  @uxcnu 06aux pada Ha dabuHy MOXeE ce TeUHUCATH Kao OOHK pasia Ha JaJbUHY, KOjH
je HaMereH 00aBJbatby MOCIIOBA BaH MOCIOBHOT IIPOCTOPA MOCJIOABIIA Y Ly)KEM BPEMEHCKOM
HEepUOLLY, TPU YeMYy 3aMOCIICHH Y TIOTIIYHOCTH paJi U3 CBOT JIOMA MJIM IPOCTOPHja MO CBOM
n30opy, 6e3 o6aBese o0aBsbama Aea pagHe AKTUBHOCTH Y TIOCIIOBHOM ITPOCTOPY MOCIIOAABIIA.
39 Bwuau: 3PO, uin.5, cras 1, Touka 1.

40 Bwumm: 3PO, un.28-a, cTas 4.
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WJIM KOJISKTUBHUM YTOBOPOM y KOjUMa je mpeaBuleHa jeqHocTpaHa U3MEHa
YroBOpa 0 pajay Off CTpaHe MMocoAaBLa 0e3 cariacHOCTH 3a0CICHOT.
OTyna cMaTpaMo Ja je IpoMeHa MecTa U3BpLICHa PaJHUX 3a1aTaKa,
Tj. IPEMELITa] U3 HOCIOBHOT IIPOCTOPA NOCIOAaBIa Ha pad Kol Kyhe win y
JIpyre IpoCcTOpHUje 1Mo U300py 3arocIeHor, Mopa OUTH peaAMeT MehycoOHoT
JIOrOBOpa YTOBOPHUX CTpPaHa, OUIIo 1a ce paau O HOTIYHO] HJIN ACTUMHYHO],
TPajHOj WJM MPUBPEMEHOj MPOMEHHU ,,IPOCTOPHE” OpraHu3alnyja paja.
[Ipena3 na pan Ha AaJbUHY je OMTHA, CyHITHHCKA IIPOMEHA YroBOpa O pafy,
3a KOjy, IpeMa OIIITHM [IPaBUIIMMa 3a ©3MEHE YTOBOpa O pajay PeryIucaHux
3aKOHOM O paJHUM OJHOCHMAa, MOpa OMTH 3aKJbyUeH ,,aHEeKC' yroBopa o
pany.* AHekc yroBopa o paay Tpeba 1a ce 3aKJbydH y HCTOM OOIHKY Kao U
yroBop o paxy.*’y yTBphuBamy IpaBHE OCHOBE 3a IPOMEHY OpraHHU3aIlije
pana u yBolemwy pajia Ha JaJbuHY, a IIpe CBera y3uMajyhu y 003up TpeHyTHY
3IpaBCTBEHY M €KOHOMCKY CHUTYyallHjy H3a3BaHy KopoHaBupycom CO-
VID-19 u HenaBHMM BaHPEAHHUM CTAalkEM IPOIJIALICHUM Y IEJI0] 3eMJbH,
onpenda 3akoHa O pajHUM OAHOCHMMa Koja omoryhaBa ,,jegHOCTpaHy
IPOMEHY yroBopa o0 paay y M3y3eTHHUM OKOJIHOCTHMA YCJIE IPUPOAHHUX
unu npyrux Hecpeha takohe 6u Tpebano y3zeru y o63up. Haume, npema
3akoHy, y Cilly4YajeBUMa IPUPOAHUX WIIU APYyTrux Hecpeha, ako ce TakBa
Hecpeha oueKyje Wit y ApyriuM H3y3eTHUM OKOJTHOCTUMA, KaJla Cy YTPOKCHH
JKUBOT U 37IpaBJbe€ JbyIU WJIM MUMOBHHA IOCJIOAABLA, BPCTA HJIK MECTO paaa
yTBp)EHO YyTOBOPOM 0O panay, MOXKe Jia c€ IPUBPEMEHO ITPOMEHH, Takohe 0e3
HPUCTaHKa 3aM0CICHOT, aJIi CaMo JIOK Tpaje Te okonHocTu.* Iox “mectom”
paza oBje ce MOXKE MOAPa3yMeBaTH OIBOjEHO MECTO Pajia, OAHOCHO paj
Ha JajbuHy (ox Kyhe 3amocieHor Wik Ipyror MecTa Mo HBEeroBoM u30opy,
M3BaH MOCIOBHUX IPOCTOpHja mociiogasua). Mako pagHo 3aKOHOIABCTBO
MMIUTMIIUTHO MPY>Ka MOTYRHOCT M caJipKu IpaBHY OCHOBY 3a jJeAHOCTPAHO
pacriopehuBame 3a0CJICHOT Ha paJl Ha JaJbUHY, UIIAK, cMaTpaMo Ja Tpebda
MPAaBUTH Pa3iauKy u3mely ,,jerHocTpaHor pacropehuBama 3a0CICHOT pajn
o0aBJpama APYrUX MOCIIOBA/3a4aTaka Y OKBUPY IIOCIOBHUX MPOCTOPHja
nocionaBua“  ,, jeIHOCTpaHo pacnopehuBame pagHuKa aAa paau ox kyhe™.
Jennoctpano pacnopehuBame panHuKa Ha paj o Kyhe/Ha 1ajbiHY, y CBAKOM
ClIy4ajy, MOrJio O OMTH HM3BOIJBMBO, CAMO AKO j€ MOCIIO0AABaLl MPETXOIHO
00e30eano oarosapajyhe ycnose (ompema, ypehaju UTa.) 32 HECMETaHO U
HOPMaJTHO 00aBJbabe PaJHUX aKTUBHOCTH O[] CTPaHE 3aII0CIICHOT.

41 Bwuau: 3PO, un.28-a, cTas 2
42 Bwuau: 3PO, un.28-a, cTas 3
43 Bugu: 3PO, un.153.

60



Tooop Kanamamues, Ankcandap Pucmoscku, Pao na oanuny (Telework)
Kao 002080p Ha kpu3zy y3poxosawny Covid-19.., cmp. 45-68, XX1V (1/2020)

3. 3axsbyunu u npenopyke (peumema de lege ferenda) 3a
pPal Ha Ja/bHHY Y MAKeIOHCKOM CHCTEMY Pa/IHOT MpaBa

Pan Ha najbuHy TOKMBJbAaBa MOCTEINICHO, i 3HAYAJHO LIMPEH-E Ha
rnobaTHOM HUBOY. [ TaBHU pa3i1031 3a 0Baj pacT, MOpea pa3Boja u yHanpehema
MHPOPMALIMOHUX TEXHOJIOTHja M €NEKTPOHCKUX ypehaja, Cy: UeCTH 3aXTeBH
3a 60JpUM OIHOCOM HM3Mel)y mocjia W MOpOoJHMIE, aKLEeHAT Ha MOTUTULN
cy30ujama eposuje pagHe cHare (CMambeHHM HaTaJIMTET HAcCIpaM CTapema
CTAHOBHUIITBA) U HUCKE CTOIE 3aMOCICHOCTH KEHA, 3aMHTEPECOBAHOCT
3a 3aJpXKaBarmbe HajOOJPMX paJHHUKA, IOTpeda 32 CMambEHEM ONEPAaTHBHHUX
TPOILKOBA, 3aralema Ba3ayxa U CIIMYHO. Y TOCIEbE ABE ACLCHHU]e IPUPOIHE
KaracTpode, yKJbyuyjyhu u nanaemuje, cBe yenrhe ce oMUY Kao 3HauajaH
pasJior  MOBOJ 32 yBoheme WIM OpraHu3anujy paaa Ha gaeuny.* C tum y
BE3H, paj Ha JaJbUHY 100M]ja HA 3HaYajy y OBOM TPEHYTKY, Kao ,,0r0BOp™ Ha
30paBCTBEHY M EKOHOMCKY KpHu3y n3a3BaHy nanaemujom COVID-19.

VY nopehewy ca npxaBama unanunama EY, PenyOnuka CeBepna
Makeznonuja je y moueTHoj ¢a3u peryianuje paga Ha napuny. CyoueHu
ca TPEHYTHOM CHTYallljOM, COLMjaJIHU MapTHEPH Yy 3€MJbH MOKa3yjy CBe
Behie MHTEpecoBame 3a perynucame pajsa Ha JajbiuHy. MehyTum, Hu pagHo
3aKOHOJIAaBCTBO, HU KOJIEKTHBHH YTOBOPH HE NPY’Kajy NpPaBHU OKBHUP
3a MpUMEHY paja Ha JajbHHY. 3aKOH O pajHUM omHocuMa PemyOmnuke
MakenioHuje perynmile caMo YroBope o pajxy o0aBibameM mocia kox Kyhe,
alli HE W yTOBOpe O pany 00aBJbamkeM paja Ha JaJbUHY. Y MPOTEKIIOM
MIepUoAY, 3a BpeMe Tpajara Mepa 3a CIIpeuaBamke U 3alTUTY Of IaHJIeMH]je
uzazpane COVID-19, Bnana P. CeBepae MakenoHuje ycBOjuIIA je TIO3aKOHCKE
aKkTe y OOJIMKY Mepa M Mpenopyka Koje caMo Ha MHCTPYKTHUBaH, ajld HE
W Ha CyHITHHCKM HAYWH, PEryJIUIIy MUTamke paaa oA Kyhe/Ha NaJbUHY.
VYupkoc 0Boj cutyanuju, sepyjemo na y CesepHoj MakeqoHUjH HE MOCTOje
030HMJbHUjE MPaBHE MpENpeKe 3a NPUMEHY paja Ha JaJbUHY Kao o0JIMKa
opranmu3zauuje paga. M3 ogpendu 3akoHa 0 paJHUM OZHOCHMA KOjUMa ce
ypebyje obaBipame nocia ox kyhe (wianosu 50, 51 u 52) 3akspyuyje ce aa
je HaMepa 3aKoHoJaBLa Ja ypehyje yroBope o pany 00aBbambeM IOCIOBA
ko1 kyhe y oOnuKy ,,MAHUIIMjaJIHUX  yTOBOpa C KOjUM CE€ 3aCHHMBA PaJHU
OJTHOC, JIOK C€ MPEeIMETOM THUX yroBopa cMmaTpa olaBibame OIpeheHux
pajHUX 3aJaTaKka KOju ce MOry KBaHTHU(UKOBATH (IPOU3BOIA TPOU3BOAA
u/unu obaBspame yciayra). MehyTum, pagHo 3aKOHOABCTBO HE CaApKu
U3pUIHTY 3a0paHy 00aBibama paJlHuX 3aaTaKa 1 aKTHBHOCTH KOj€ YKIbY4yjy

44 Ha npumep, 300T MpeTHe NaHIEMHU)jOM NITHYjer rpuma, aMmepuike casesne areHmmje 2000.
TOIMHE MPEATIOKIIIE CY paj o7 Kyhe/paa Ha JaJbuHY Kako OM ce CMambHO PU3HK o1 HH(EKIHje.
Bumu: Messenger, C.J. op.cit, p.287.
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caBpeMEHE KOMYHHKAIIOHE TEXHOJIOTHje, KOje Cy OCHOBA 32 paJl Ha JaJbUHY
Takole, 3akononaBcTBo P. CeBepHe MakeoHMje H3pUUYUTO HE OrpaHHYaBa
,»[IPOCTOPHY* (pJICKCHOMITHOCT y OpraHM3alMju paja, HUTH KOMOMHOBAHU
MOJIeJIU Pajia KOjU YKJbY4yjy 00aBJbame MOCJIOBA y IOCIOBHUM IIPOCTOpUjaMa
nocionasna u kox kyhe pagnuka.

Y HOpMaJIHUM OKOJTHOCTHMA, PaJl Ha JaJbUHY MOXKE CE yBECTH CaMo Ha
OCHOBY y3ajaMHe CarjlaCHOCTH IOCJIOAABLA 1 3aII0CIICHOT U Y3 aHEKC yToBOpa
o paxy. Cmarpamo 1a, mpema nocrojehemM 3aKOHCKOM OKBHUDY, IPUITHKOM
M3MEHE YToBOpa o paay 300r opranusanuje pajga o0aBbameM M0OCia 01
kyhe/Ha namuny, 6e3 003upa Ha Mojen paaa (al-XOK, KOMOMHOBAHU HIIH
¢dukcHM 00sKK pana ox Kyhe/Ha najbuHy), MIOTPEOHO j€ 3aKJbYYUTH ,,aHEKC
yroBopa o paay koju he perynucaru npasa, o0aBe3e U YCJIOBE KOjH 3aBHCE
ol mpupoje nocna kox kyhe (y ckiangy ca uianom 50. cras 4. 3akoHa o
pany). AnTepHATUBHO, YTOBOPHH apaH)KMaH 3a paJl Ha JaJbuHy/ox kyhe y3
000cTpaHy carfacHOCT YTOBOPHUX CTpaHa Tpeda J1a y3Me y 003Up YHEbCHUILY
Jla MaKeJOHCKO paJIHO 3aKOHOIABCTBO (IpeMa uiany 153 3akoHa o pany) HyAu
MOTr'YNHOCT jeiHOCTpaHe W3MEHE YroBOpa O paay OAIYKOM IOCIOIaBIy, Y
Clly4ajy BAaHPEAHUX OKOJTHOCTH (pupoaHe u apyre Hecpehe). Crora TpeHyTHO
HE MIOCTOjU HUTH je/laH MpaBHU OCHOB 3a yBolewe pajia Ha JaJbUHY, HUTH
JEeAMHCTBEHH MPAaBHM IOCTYIAK 32 OpraHu3alujy pajga o0aBjbamkeM MOocia
Kox Kyhe/Ha najbHHY.

[Ipenopyke 3a crnpoBoheme paga Ha AaJbUHY MOry 00yxBaraTu
AKTHBHOCTH KOj€ CE€ MOT'Y CIIPOBECTH Y KPaTKOM U CPEAEM POKY.

KparkopouHe npenopyke uMajy 3a IiiJb CIpoBolerbe paia Ha 1aJbuHY
0e3 030MJBPHMjUX MPAaBHUX MHTEPBEHLM]jA Y MOCTOjeheM IpaBHOM OKBHUDY.
Kpo3 mux cymupamo npaBHe MOryhHOCTH 32 IPUMEHY paja Ha JaJbUHY Y
CKJIa/ly ca 3aKOHO/IaBCTBOM O paay Koje je TpeHyTHO Ha cHa3u. lIpe cBera
uctnueMo MoryhHoct yBolema paja Ha JaJbuHY 3aKJby YCHEM aHeKca yroBOpa
0 pany. AHEKC yroBopa o paxy Tpeba Ja caapxu oxnpenoe 3a: npumeny MK
TEXHOJIOTHja Ha paly, MOAeJ] Opranusanyvje pajaa (yzneo aaHa/catu xoju he
Ce PaJuTH Ha JaJbUHY y OJIHOCY Ha OHE Koju he ce paauTu U3 mNpocTopHja
MOCJIONABLIA), YCIOBE 3a M0CAa0 KOjU YKJbydyje Tpajarbe U OpraHu3alujy
pasHOT BpeMeHa 1 oiMopa, ipasuiia o b3P, 3amruty nogaraka nociogasua
Ka0 ¥ IPUBATHOCT 3aII0CIICHOT, IPaBHIIa y BE3H ca yIOTPeOOM paJiHe onpeme
uta. Takse oxpende Tpeda na OyAy yKJbydeHE y OIYKY HOCIOAaBLa O
JEIHOCTPaHOM IPHUBPEMEHOM PAcIopey 3alOoCICHOr Ha paj Ha AaJbUHY, Y
yCJIOBHMa BaHPEIHUX U U3Y3€THUX OKOJIHOCTH. pyro, ucTuuemo MoryhHocT
ayTOHOMHE peryJaluje pajia Ha JaJbUHY Kpo3 nocrojehe moceGHe (rpaHcke)
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WJIM TIOjeIMHAYHE (Ha HUBOY IIOCJIOAABILA) KOJEKTUBHE YIOBOPE MIIM KPO3
MHTEpPHE aKkTe (IPonuce, ONIyKe) 0CI0AaBaLa.

CpenmopouHe IpernopykKe 3axTeBajy AyOsby aHanu3y mMelyHapogHux
M yIOpEeJHUX Ipomnwca, npe cBera Epporickor OKBUPHOT criopa3yMa o paay
Ha gaspuny u3 2002. roAMHE U BEroBe HHKOPIOpALje Y MaKeIOHCKO PaIHO
npaso. EOCP/] ce moxxe mpumMeHnTH y oOkBHpY OTIITHX KOJEKTUBHUX YTOBOpa
3a IPUBATHH U jJABHU CEKTOP KOjH C€ TUPEKTHO U 00aBE3HO IPHUMEIbYjy Ha CBE
MOCJIOZIABIIC U 3aII0CIICHE U3 IPUBATHOT U jaBHOT ceKTopa. OKBUPHU CHIOpa3yM
MOJKE CE€ CIPOBECTH M MHTEPBEHIIMjOM y 3aKOHY O PaJIHHMM OJHOCHMA U
yBohereM HOBe oapende 0 pady Ha JaJbUHY.

Wmajyhu y Buny caapxaj EOCP/ u notpeby 3a leroBoM NpuMeHOM
Y MaKEZI0HCKOM 3aKOHY O paJHUM OZHOCHMA, HABOJUMO HEKOJIMKO pellcHa
de lege ferenda xoja OM 3aKOHOJABILY U/WIJIH COLIMjaJTHUM IIapTHEPHUMA MOTJIa
NoCIy>KUTH y Oyayhoj peryiaTuBy, OJHOCHO 2y TOHOMHO] peryjiaiuuju pajia
Ha JaJbHUHY.

VY norneny nedpuHucama 1 00MMa paja Ha JaJbHHY, BEpyjeMo 1a Ou
Tpebaso y3eTH y 003up KOHCTUTYTHBHE eJieMeHTe Koju ozipel)yjy oBaj o0nuk
opranusanuje uim o0aBibama MocioBa, a To cy: npumena MK texnonoruja,
1ocao Koju Tpeda Aa ce 00aBsba U3BaH NPOCTOPH]jE MOCTIOAaBalA U pajl Ha
naspuHy Koju he ce penoBHO oOaBsbaTu. [IpBa 1Ba enemeHTa cy HEOCIOpHA
1 MOpajy HY’KHO OMTH cacTaBHHM Jico JeUHHLIN]jE paja Ha JajbuHy. Tpehn
eJIEMEHT (paj] Ha JaJbHHHU KOjU ce Tpeba peloBHO 00aBIJbaTH) MOXKE CE yBECTH
y Ie(UHHULN]Y ITyTEM KOJIEKTUBHUX YIOBOPA, IPUTOM OM YTOBOpHE CTpaHe
TpebaJe 1a npeuu3npajy HbEeroBo 3HaUCHE UK ce IePUHHIIAja MOXKE YBECTH
U caMHUM 3aKOHOM, Ha3Haujyjyhu na ,,PenoBHU paa Ha JajbHHY 3HAYM paj
M3BaH MPOCTOPHja MMOCIOAABLA HAJMAE jeIHOM HEAEJbHO, jeTHOM y JBE
HeJleJbe, JeAHOM MECEYHO U CIMYHO. HarmoMumbeMo 1a HauMH peryiucama 1
TyMauema eJIeMEHTa ,,peOBHO 00aBJbambe IMOCIOBA™ 3aBUCH OJ1 TOT'a Koju he
panHunu crehu craryc pajHuKa Ha JaJbUHY U Ha Koje he ce mpuMemuBaTu
CBa MpaBuiIa, (IpaBa 1 00aBe3e) Koje peryynuly paj Ha JaJbuHy.

VY neny no6poBoJbHE IPHUPOJE pasia Ha JajbUHY, HyAUMO cieneha
peliema, Kao IpBo, HOBa oApenda koja he perynucaru paj Ha JaJbUHY
Tpeba U3pUUYUTO Aa npeaBuha 1a paja Ha JaJbUHY MOKE OUTH cacTaBHU JI€0
MHUIHjaJIHOT YyTOBOpa O pajy, aju U Aa Oyae I0AaTHO YrOBOPEH 3a BpeMe
Tpajama pagHor oxHoca [la Ou ce mocruria 1oOpoBoJbHA MPUPOAA paaa
Ha JaJbUHY, HOBa oapeada Mopa jaa npensuba na ondujame 3al0CICHOT 1
paau Ha JaJbUHY, camMo 1O cebu, He cMe OMTH BajbaH Pas3JIor 3a PacKul
yroBopa o pagy of CTpaHe MMOCIOAaBLa, HUTH 3ay3Bpar, JOBECTH 0 OHUIIO
KaKBHX IITETHUX MOCJIEIUIA 110 3aII0CICHOT. AKO Ce paJl Ha JaJbHHY A0JaTHO
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YTroBOpH (Ha 3aXTeB OMJIO KOje cTpaHe U y3 000cTpaHy cariacHocT), TO Tpeba
Ooutu anekc nocrojehem yrosopy o pany. JloroBopenu paj Ha JaJbUHY MOXKE
OMTH OT03BaH U 3aII0CJICHH CE MOXKE BPATUTHU HA [I0CA0 Y IPOCTOPHjaMa KOJl
nocnofasia. Ono3uB pajia Ha JaJbUHY MOopa OuTH 100pOBOJbAH, HA MTPeIor/
3axTeB OMJIO KOje 011 yTOBOPHUX CTPaHa M y3 000CTpaHU IPUCTaHaK. Y OBOM
Jely, IpaBHU OKBUD pajia Ha JaJbHHY MOrao Ou Jia peryiuiie ogpehena onmra
Y HaueJHa MpaBuia (HONyT HocTojama oapeleHor ,,epuoaa aganrtanuje’.
Tokom OBOT mepuona, yroBopHe cTpaHe OM MoIJIe jeJHOCTPAHO ONO3BATH
YrOBOp O paay Ha aajbuHy. ONO3MB yroBopa o pagy Ha JaJbHHY MOXE ce
peryiaucaTi U KOJEKTUBHUM YTOBOPOM H/HIIM MOjEAMHAYHUM yTOBOPOM,
OJHOCHO aHEKCcOM mnoctojeher yrosopa o pany. Apyeo, ,,aHeKc™ yropopa o
pany, Koju A0IaTHO, YTOBOPHO U JOOPOBOJAHO PETyJIHIIE Pajl Ha JaJbUHY,
Tpeba na o0e30eny HajBaKHUjE acleKkTe (caapiaj) opraHuzanuje paaa
Ha naseuHy. CMaTpamo J1a OM mopea ONMIITHX Kiay3yJja caJpikaj yroBopa
0 paay Ha JaJbuHy Tpebano na canpxu cienehe: npenusupame HauMHa/
Mozesa paja Ha JaJbUHY HaBohemeM JaHa/caTH y KOjuMa 3aIloCiCHU paan
Ha JaJbUHY W JJaHa/caTH y KOjUMa pajau y MpocTOpHjaMa MOCIOAaBLA aKo
ce opraHu3anuja paja Ha JaJbUHY BpIIM y 00JMKY KOMOWHOBAHOT MOJIEINA;
oapehuBame (cennuKayja) MecTa/mpocToprja y KojuMa 3aroCiIeHH PaiHm,
a KOjU Cy M3BaH IIPOCTOpPHja MOCIOAABIA; HABO)EH-E MPaBHIIa 3a OIIO3UB
paja Ha JaJbUHY; ajld M NPEHU3Mpake OpraHu3aluje PajHOI BpeMEHa
3aI0CJICHOT HaBOhEHhEeM BpPEMEHa/caTH y KOjuMa Ce OYeKyje Ja 3arocieHH
Oyze Ha pacnonaramwy MOCIONABIY.

[IpaBHM OKBHp 32 peryiucame pajga Ha JaJbuHy Tpedalio Ou Ja caapxu
Y IPUHLMKII jJeAHAKOT TPETMaHa, Tj. 3a0paHa IMCKPUMHMHALM]jE PaJHUKA Ha
IajpuHy y nopehemy ca paJHUIMMa KOjU paje y CeIULITY OCIOAaBIIA.

V (hyHKUHMjH 3a1ITUTE NIOIaTaKa Y YCIOBHMA pajia Ha JaJbuHY, CMaTpaMo
Ja OM HOBM 3aKOHCKH OKBHD 32 paJl Ha JaJbuHy TpeOallo 1a peryJuiile NuTambe
Mepa Koje pey3uMa MOoCI0AaBal] 3a 3alITUTY MoAaTaKa (II0MyT OrpaHHYCHa
ynotpe0e u mprMeHe ompeMe 3a paj Ha JaJbuHYy, YKIbYUuyjyhu IpucTym u
pan Ha HTEpHEeTY), Kao 1 Moryhe caHkIyje 3a paJHUKa Ha JaJbUHY KOjU ce
HeE MPpHUAPKaBa TAaKBUX Mepa. Y OBOM AMjeiy j€ HEONXOAHO YTBPAUTH omha
IpaBUIIa U IPUHIIMIIE 32 3aIITUTY IPUBATHOCTH PaJHUKA Ha JaJbUHY Kako Ou
Ce CIIPEYMJIIO HEOBJAIITECHO EIEKTPOHCKO HAaAITIEAAE O CTPAHE MOCIOAABLA.

VY nomMeHy mpaBuiia Koja c€ OJHOCE Ha ONpeMy 3a paj MoTpeOHO je
YPEeIUTH NMUTalka KOja Ce OJHOCE Ha OATOBOPHOCT YTOBOPHHUX CTPaHa 3a
HakHaJy Moryhe mTeTe Ha ONMPEMHM 3a paj MM IITETe HacTase ryOuTKOM
WJIM 3710ynoTpeOoM oapel)eHuX nopaTtaka.
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N3y3eTHO Ba)kaH acleKT MPaBHOI OKBHPA 3a PEryJINCamke paja Ha
JaJbUHY Cy IPABUIIA 38 3aumumy 30pas/ed u be36e0HoCmu padHuKa Ha pauy.
[locnomaBuu cy ny>XHH Ja npuMmemyjy npasmia o b3P, a pagaunm na ce
IpUIpKaBajy TAKBUX MpaBuiia. Bepyjemo 1a moctoju mpocTop 3a AeTajbHuje
1 KOHKPETHH]E PeryIrcame pasa u 00aBe3a yroBOpHUX CTpaHa y objacTu
B3P. [Ipe cBera, HOBa oxpeada o paay Ha AajbUHY Tpedasio Ou na o6e30enu
noce6Hy o0aBe3y 3a IMOCJIONABLE Ja MHOOPMHUILY pagHUKE HA JaJbUHY O
WHTEPHUM NpaBuiuMa u cMepHuuama b3P, ykipyuyjyhu mepe 3amrure y
pany ca ekpanuMa. Melytum, y copasymy u3mel)y coluujaiHux napTHepa,
MOIIIM Ou ce MpeABUACTH oApeheHu u3y3enu/orpaHuyuera O ONIITET
MPABHOT PEKUMa 3aIITUTE HA pady, Y QYHKIUjH yPaBHOTEKEHHU]ET IPaBHOT
okBHupa o0aBe3a u npasa 3 b3P nsmehy yroBopaux crpana, onHocHo Behe
¢nexcuOunHocT y mpuMenu odasesa cuctema b3P. Ha mossy B3P uzyserno
j€ BaXKHO MMTAE YCIIOBA U IIPABUIIA 32 IPUCTYII IPOCTOPHjaMa KOje KOPUCTH
yIaJbeHU pagHHUK Y 00aBJbarby paJHUX aKTUBHOCTH, a MpE CBera Kajua ce
nocao o6aBJba y oMy 3anocieHor. [lorpeba 3a mpucTynoM y oMy paaHuka
Ha JaJbUHY, IPEe CBera, MPOM3Jia3u U3 NoTpede 3a MPOBEPOM U KOHTPOJIOM
cnpoBohemwa u nomToBama npasuia b3P. Cmarpamo na HoBa oxpenda o
paay Ha JaJbUHY MOpa Ja PeryJjulle MUTAkE MPUCTyIa AOMY 3al0CICHOT
u 1a 00e30enu ycioBe u IpaBuja noj Kojuma he mocnoaasail, npeicTaBHUK
pajHuKa, Ipe CBera, HaJJIeKHU MHCIEKTOP pasia, MOhHU 1a IpUCTynu A0OMY
3aI10CIICHOT, 6€3 KpIIekha BHEeroBe NPUBATHOCTH U YCTABOM 3arapaHTOBaHOT
IpaBa Ha HEIOBPEIUBOCT CTaHa. Y Ty CBPXY, HOBa opei0a Tpeda 1a J03BOIH
IOPUCTYT JOMY PaJHUKa Ha JaJbHHY, CAMO HAKOH IPETXOIHOT 00aBeIITeCHa
U y3 carjlacHoOCT 3anocieHor. [Ipuctyn nomy pagHuka Ha JajbuHy TpeOa
na Oyzie orpaHUYeH Ha paJgHO BpEME O KOjeM Cy ce JOrOBOPHJIC YTOBOPHE
CTpaHEe U Ha MPOCTOPY (Ha IMpUMEP JIe0 CTaHA) KOjU je Y YroBOpY HaBEICH
Kao Mecto rae he ce paguTH Ha naJbuHy. PagHNK Ha JajbUHY MOXKE OOUTH
IPUCTYT CBOjoj KyhH camo ako 3a TO IMOCTOjH olpasiaH paszior. Konauno,
HOBa ofipes10a 0 pajay Ha AajbuHy Tpeba ga 00e30enu MpaBo paJHUKA Ha
JaJbUHY, KOju paau Koa Kyhe, y cBOM MHTEpecy paJy 3aliTUTE Ha pady, Aa
M030BE HAJJISKHOT MHCIIEKTOpa paja, 1a W3BPIIN KOHTPOJIHHU HAA30p U J1a
ce yIO3Ha ca yCIOBUMA Paja.

Oppenbama o opraHu3alyju paja Ha AajbUHY TpeOa HarjlacuTu
ayTOHOMH]JY 3aIlOCJICHOT 3a HE3aBUCHO oapehuBame pagHOr BpeMeHa U
0IMOpa, Ka0 ¥ 3aIUTUTY paJHHKa Ha JaJjbUHY of HeosnamheHor noehama
o0uMa ¥ HOpME pajia Ha IITeTy OCTBAapUBarba MpaBa JHEBHOI U HENEJHHOT
onmopa. Takohe Tpeba HAIOMEHYTH /1a C€ OrpaHMYCHa HA MaKCHMAaIHO
Tpajame paJHOr BpeMeHa (OrpaHuyuemha JHEBHOT M/WIIM HEAEJbHOT PagHOT
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BpeMEHa) 1 MUHUMAJIHO TPajame May3a U oaMopa (IHEBHH, HEACJbHU U
TOAMILIBGN OMOP) MOJjeIHAKO OJHOCE HA paJHHUKE KOjU paje Ha JaJbuHY.
[IpaBo pamHMKa Ha AajbUHY Ja CaMOCTAJIHO OpraHu3yjeé CBOje pagHO
BpeMe He Ou Tpebaso TyMauuTH y arncollyTHOM cMuciy. To 3Ha4u na 6w,
MPUIMKOM OpraHW30Bama CBOI PaJHOr BpEMEHa, PajgHUK Ha JaJbUHY
Tpebao y3eTu y 003up MHTEpHA MpaBuiia pacnopehuBame pajiHOr BpeMeHa
ko[ nocionaBua. CrnennuIHOCTH KOje ¢€ OHOCE Ha OpraHu3alujy pajgHor
BpeMeHa (ykJpyuyjyhu care y KojuMa 3amociieHu Tpeda z1a Oyne JoCcTynaH
MOCJI0AaBIy), Iay3€e U OAMOpE, EBUACHTHUPAKE PaJHOT BpeMeHa, Moryha
oJicTynama o] oapeleHnx acrexaTa 3aKOHCKUX ponuca Koju ypelyjy panHo
BpEME aKo Cy HCTH U3PUUYUTO JO3BOJbEHA U Ipyra MUTamka 0 KojuMa Tpeda 1a
ce mperoBapa u3Mely yroBopHUX CTpaHa | Jia ce 10 MOT'yRHOCTH JOroBOpe Yy
nucMeHoj Gpopmu. C 003UpOM Ha YHEHCHHUILY J1a j€ jeAaH O TJIaBHUX PHU3UKA
C KOjUMa ce CyoyaBajy paJHULHU Ha JaJbUHY PU3HMK HU30JIAlfje Ol OCTaINX
capaJHUKa U HaapeheHux, BepyjemMo aa Ou HoBa oapenda o pany Ha JajbUHY
Tpebao ja peryiuile OBO HUTambE.

CaMmo y yclioBUMAa aJieKBaTHOT M CBEOOYXBATHOT 3aKOHCKOT OKBHpA,
MOJKE C€ OYCKMBATH IPAaBHIIHA MPUMCEHA pajia Ha JaJbUHY, Ca IITO Mambe
HEHM3BECHOCTH Y OIHOCY Ha MOCJIoJaBLe Koju he ce omiyduTH 3a yBoheme
paza Ha JaJbUHY M 33 CaMe PaJHUKE HA JaJbUHY.
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Telework as a “response” to the COVID-19 crises — Conditions
and Challenges facing Macedonian Labour Law

Summary

Telework is experiencing a gradual but significant global expansion.
The main reasons for this, in addition to the development and improvement
of IT technologies and devices, are: requests _for better work-family balance
of workers, policies to tackle labour erosion (reduced birth rate versus aging
population) and low employment rates of women, interest in retaining the best
workers, the need to reduce operating costs, air pollution and traffic jams and
the like. In the last two decades, natural disasters and catastrophes, including
pandemics, have been also mentioned as a significant reason and occasion
for the introduction or organization of telework. In this regard, telework is
gaining more and more importance at the moment, as a “response” to the
health and economic crisis caused by the COVID-19 pandemic.

Compared to the EU member states, North Macedonia is in the initial
phase of regulation of teleworking. Faced with the current situation, the
social partners in the country are showing increasing interest in regulating
this working arrangement. However, up to date, neither labour legislation
nor collective agreements have established an adequate legal framework for
the application of telework.

Key words: telework, home-based work, European Framework Agree-
ment on Telework.
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Abstract: For migrants in the Republic of Serbia, obtaining the right
to work means the fulfilment of the basic purpose of economic migra-
tion, which is to find employment in the interest of migrant workers,
their employers and the host country. Therefore, Serbia protects its
national interests by enacting regulations in the field of migration
and by managing migrations in its own territory, which is why the
legal position of migrant workers in the Republic of Serbia is at an
intersection between Serbian immigration law and labour law. The co-
authors investigated development of migratory movements of workers
on the territory of the Republic of Serbia, as well as key legal aspects
of employment of migrant workers in our country. Also, the risk of
labour exploitation of migrant workers was investigated on the basis
of case concerning group of workers from India, whose vulnerable
position was used to make a profit, as these workers had no alternative
but to continue working in degrading conditions. Finally, the status of
migrant workers in Serbia in times of COVID-19 epidemic outbreak
is examined, especially regarding the consequences of declaration
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of the state of emergency (special movement restrictions, validity of
their temporary residence and work permits, vulnerability of workers
in the informal economy), as well as the position of returnee circular
and seasonal workers.

Key words: migrant worker; right to work, dual permit regime; labour
exploitation; Covid-19 epidemic outbreak.

1. Development of migratory movements of workers
on the territory of the Republic of Serbia

The first instances of organized employment of foreign nationals in
Serbia date back to the nineteen-twenties, when refugees from Russia reached
Serbian territory after the October Revolution.! The status of these and other
immigrants was governed by the Regulation on the Employment of Foreign
Workers of November 24, 1925. However, this issue was extensively regulated
by the Regulation on Employment of Foreign Nationals (1935),> which included
provisions on the issuance of work permits to foreigners, as well as provi-
sions on the protection of domestic labour market from increasing influx of
foreign workers during economic crisis. After World War II, the employment
of foreigners was under the responsibility of the Federal Labour Admini-
stration, which was formed under the auspices of the Ministry of Labour of
the Federal People’s Republic of Yugoslavia, or rather under the authority of
the Labour Administration of the People’s Republic of Serbia. The practice
of certifying contracts and giving work licences continued in the decades to
come, with these tasks becoming the responsibility of the employment bureaus
at the level of Federal Republics, and with special regulations established for
employment of foreigners in the field of construction.’ Further development
of the Yugoslav economy caused the employment of foreigners, for the first
time, to be regulated by a special law. This was the Law on Requirements for
Entering into an Employment Relationship with a Foreign National (1978),*

1 M. Milenkovi¢, T. Milenkovi¢, Zaposljavanje u Srbiji — od zacetka do oslobodenja zemlje
1944, knjiga I, Republicki zavod za trziste rada, Belgrade, 2002, p. 98.

2 Regulation on Employment of Foreign Nationals (Official Gazette of the Kingdom of
Yugoslavia, 11 April 1935).

3 The Law on Concession of Development of Infrastructure to Foreign Contractors (Official
Gazette of the SFRY, no. 24/76).

4 Law on Requirements for Entering into an Employment Relationship with a Foreign
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which was in force for 27 years. This law introduced the regime of grants for
entering into an employment relationship with a foreigner and a work permit
became a prerequisite for their employment. On the other hand, this Law did
not provide for the right of priority of domestic workers over foreigners, as
the legal solutions were mainly aimed at solving the problem of employment
of foreign nationals who had acquired permanent or temporary stay in Yugo-
slavia, such as political immigrants and spouses of Yugoslav nationals - much
more than the employment of foreigners for economic reasons, i.e. reasons
related to the lack of domestic workers.’

A need to respond to the changes that have taken place in the world of
work, especially as a result of the intensified globalization process, became
apparent at the beginning of the new millennium. During this period, the
National Employment Service (NES) issued, on average, about 2,500 permits
for entering into an employment relationship with a foreigner, annually. This
shows that the Republic of Serbia wasn’t an immigration country, especially
as this number was much lower than the number of work permits issued to
foreigners in the surrounding countries.® However, Serbian legislator believed
that this trend can change and that it would be necessary to regulate the issue
of employment of economic migrants in accordance with the new tendencies,
especially as the accession processes of the Republic of Serbia to the Europe-
an Union (EU) as well as to the World Trade Organization necessitated the
introduction of new solutions, for the purpose of harmonizing the Serbian
law with the standards of the aforementioned organizations. Hence, the Law
on Employment of Foreign Nationals was adopted in 2014 and is still in force
to this day.’ Its provisions are in line with International Labour Organization
Conventions number 97 and 143, ratified by Serbia. Besides, in accordance
with the Stabilization and Association Agreement between the European
Communities and their Member States and the Republic of Serbia®, the Law
on Employment of Foreign Nationals is, in principle, in line with the Directi-
ves 2003/109/EC and 2004/38/EC. This Law also regulates the employment
of foreigners who have applied for asylum, refugees who have been granted
National (Official Gazette of the SFRY, no. 11/78 and 64/89, Official Gazette of the FRY, no.
42/92, 24/94 and 28/96, and Official Gazette of the RS, no. 101/05).

5 S. Arsenov, Ekonomske migracije i zaposljavanje stanaca u Jugoslaviji, Migracijske teme,
Vol. 3, No. 1/1987, p. 91.

6 B. Latkovi¢, Zakljucivanje ugovora o radu sa strancem: dosada$nji razvoj i aktuelna
reSenja u pravu Republike Srbije, Pravo i privreda, No. 7-9/2015, p. 406.

7 Law on Employment of Foreign Nationals (Official Gazette of the RS, no. 128/14, 113/17,
50/18 and 31/19).

8 Stabilization and Association Agreement between the European Communities and their
Member States and the Republic of Serbia (Official Gazette of the RS, no. 83/08).
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asylum, as well as foreigners who have been granted subsidiary protection.
It has been shaped by EU law, or, more specifically the Directives 2001/55/
EC, 2004/81/EC, 2009/52/EU, 2011/95/EU and 2013/33/EU. Finally, the Law
on Employment of Foreigners incorporated the requirements for completion
of the accession of the Republic of Serbia to the World Trade Organization.
This included the introduction of rules on provision of services by individu-
als, whether they are foreigners working in a company, persons temporarily
residing in the Republic of Serbia in order to establish business contacts or
foreign employers preparing to start their activity here. The same applies
to persons posted by their employer to temporarily work in the Republic of
Serbia, as well as to independent professionals, i.e. self-employed persons
registered abroad, who, based on a contract with their employer or the end
user of services in Serbia, carry out business activity on the territory of Serbia.

An amendment to the Law on Employment of Foreigners’ was adopted
in April 2019 and came into force on 01 January 2020. It is primarily aimed
at simplifying the procedure for issuing work permits to foreigners, with the
objective of developing a more favourable business environment in Serbia,
since attracting foreign investments has been identified as one of the priorities
of the Government of the Republic of Serbia. It should be noted that the Re-
public of Serbia, in the process of European integration, shares the experience
of other Central and Eastern European countries that had an increased influx
of migrant workers as they approached EU membership. Thus, the number of
work permits issued to foreigners by NES doubled from 2015 to 2019: 6.362
permits were issued in 2015, that number increased to 7.340 the following
year, to 7.642 permits in 2017, 8.989 in 2018 and 13.802 in 2019."° From the
total number of permits issued in 2019, 1.471 were personal work permits,
while the rest were work permits."!

9 Law on Amendment to the Law on Employment of Foreigners (Official Gazette of the RS,
no. 31/19).

10 Report on the performance of the National Employment Service for 2019, 104.

11 442 personal work permits were issued to foreigners with permanent residence, 14 to
foreigners with refugee status, 136 to the special category of foreigners, 9 to foreigners of
Serbian descent, 864 to foreigners who are members of the immediate family of a Serbian
citizen, and 6 personal work permits were issued to foreigners who are members of the
immediate family of a foreigner. Out of 12.338 work permits, 7.406 were work permits for
the purpose of employment, 1.516 for movement of foreigners within a company and 44
were issued to independent professionals. In addition, 2.243 work permits were issued for the
purposes of self-employment, 1.080 for posted workers, and 49 for training and development
(Report on the performance of the National Employment Service for 2019, 104). Analysis of
jobs reffered in requests for issuing work permits shows that in most of the cases, migrant
workers are engaged for perfomance of well-paid jobs, i.e. of supervisory jobs and jobs whose
performance presupposes high qualifications and important work experience, as well as skills
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It should also be noted that Serbia entered into several bilateral agree-
ments that regulate employment procedure, working conditions and protection
against social risks, as well as remittances to the country of origin. However,
material scope of these agreements does not cover student exchange pro-
grammes, scholarships, professional exchange programmes and traineeships.
In the past, these agreements were concluded primarily due to the transition
from extensive employment policy (in which employment was seen as an
instrument for solving certain social problems and combating unemployment,
which caused considerable latent unemployment) to intensive employment
policy (employment according to the objective needs of the work process,
overall economy and organization of work).!> As a result of this transition,
under the auspices of the 1965 economic reform, Yugoslavia faced a growing
problem of unemployment, and managing emigration of domestic workers
was supposed to contribute to overcoming it."* Therefore, bilateral agreements
concluded with most European countries and Australia regulate the estab-
lishment and prerogatives of agencies that recruit workers for employment
abroad, send offers from foreign employers to domestic workers in surplus
occupations, conduct professional training of workers for certain jobs, inform
workers about working conditions abroad etc.'"* In addition, we should men-
tion the Agreement between Serbia and Slovenia on employment of Serbian
citizens in the Republic of Slovenia, which is effective as of September 2019.
In the first three months of its implementation, NES received a total of 1.398
requests from Slovenian employers for employment of Serbian citizens.”” Out
of that total, 769 workers signed their employment contracts.'® Furthermore,

and knowledge that are deficitary at Serbian labour market.

12 P.Jovanovié, Radno pravo, Pravni fakultet Univerziteta u Novom Sadu, Novi Sad, 20157,
pp. 107-108; D. Paravina, “Socijalni i pravni polozaj jugoslovenskih radnika zaposlenih u
inostranstvu”, Zbornik Pravnog fakulteta u Nisu, No. 12/1973, p. 150.

13 P. Jovanovi¢, p. 108. For comprehensive and effective analysis of the agreements
concluded in the second half of the last century, see: M. M. Toroman, Pravni polozaj
jugoslovenskih radnika u inostranstvu (prema medunarodnim sporazumima koje je potpisala
SFR Jugoslavija), Institut za uporedno pravo / Savremena administracija, Belgrade, 1982.

14 Inthe last decade, agreements on temporary employment of workers have been concluded
with Belarus (Official Gazette of the RS, No. 105/09), Bosnia and Herzegovina (Official
Gazette of the RS, No. 10/11) and Slovenia (Official Gazette of the RS, No. 9/18), while
special agreements regulated employment of family members of diplomatic and consular staff
in Israel (Official Gazette of the RS, No. 4/13), Macedonia (Official Gazette of the RS, No.
6/13), Turkey (Official Gazette of the RS, No. 6/13), Portugal (Official Gazette of the RS, No.
4/17) and Australia (Official Gazette of the RS, No. 9/18).

15 According to: Report on the performance of the National Employment Service for 2019,
p. 106-107.

16 Ibid.
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NES conducted employment procedures in accordance with the Agreement on
Recruitment and Temporary Employment of Citizens of the Republic of Serbia
in Germany, which was signed in 2013 with the Federal Employment Agency
(Bundesagentur fur Arbeit /BA/). It is an agreement that covers employment
of nurses and technicians from Serbia in health care institutions throughout
Germany, under the ,,Triple Win“ project, which is jointly implemented by
NES, German Organization for International Cooperation (GIZ) and German
International Placement Services (ZAV)."” From 2013 to 2019, a total of 784
nurses and caregivers from Serbia were recruited through the “Triple Win”
project. We should note that at the time the Agreement was entered into, we
didn’t have the deficit of healthcare workers in the Serbian labour market,
however, that is no longer the case, which is why it is rumoured that the Ser-
bian side will initiate the termination of the Agreement, although interested
healthcare workers will still be able to get employment in Germany through
other accredited employment agencies. This is the only bilateral agreement
concluded by the Republic of Serbia applicable to healthcare workers. Altho-
ugh its personal scope primarly covers nurses and technicians from Serbia,
it has been applied to medical doctors as well, whenever there is a possibility
for them to get employment in Germany through NES. On the other hand, a
great number of healthcare workers migrated to work or look for work abroad
without mediation of NES, i.e. at their own initiative or with mediation of
German employment agencies. Also, it should be mentioned that at faculties
of medicine of Universities in Serbia, there is a possibility to attend courses
that are taught entirely in English. On the other hand, health-care workers
who, after specialization which costs were borne by their employer, initiate
the termination of employment contract because of their migration, are deem
to be in the breach of the obligation stipulated by Health Care Law to perform
the work for the public health-care institution in period which is twice longer
than the period of specialization.'® These migrant workers have to compensate

17 Serbia was the first country to sign this type of agreement with Germany, which was useful
for everyone concerned: employers in Germany got a skilled workforce that was lacking for
years, unemployment of this profile of workers decreased in Serbia, while healthcare workers
from Serbia got an opportunity to start living in one of the most developed countries in the
world. GIZ is in charge of getting the selected healthcare workers ready to go to Germany
and providing them with the initial support, in order to facilitate their integration into the new
work environment and the German society. On the other hand, it is the duty of the B4 to check
the credibility of the employers before starting the recruitment process, as well as to prepare
the bilingual employment contracts. In addition, under the auspices of the “Triple Win”
project, Serbian workers are provided with assistance related to language and professional
preparations and keeping up with their departure to Germany and integration.

18 Health Care Law (Official Gazette of the RS, no. 25/09), Art. 175, paras. 7-8.
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the costs of their specializatin (costs of scholarship, exam for specialization,
issuing diploma certificate etc, without the costs of wages that were paid to
them durig specialization), like all other health-care workers who failed to
work for public health care institution during prescribed period of time." Fi-
naly, it shold be mentioned that modest number of foreigners work in Serbia
as healthcare workers. In most of the cases, they obtained their diplomas at
Universities in Serbia. Regardless of that, same hiring conditions that are
prescribed for Serbian citizens are applicable to foreign healthcare workers,
they have to have the knowledge of Serbian language necessary for practicing
the healthcare profession and to fulfil other prescribed conditions.

Ministry of Labour, Veterans and Social Affairs of the Republic of Ser-
bia and NES in cooperation with GIZ implemented the Migration & Diaspora
program, which enables the exchange of experiences of relevant institutions
in Serbia and Germany in the field of regular migration in all sectors and
industries. This is especially useful for the Serbian side, due to the efforts of
the Ministry of Labour, Employment, Veterans and Social Affairs to, within
its jurisdiction and by implementing the Strategy on Economic Migration for
the period 2021-2027 and the accompanying Action Plan, build and strengthen
institutional capacity critical for regular migration, as well as harmonize the
education system with the needs of the economy, create conditions for moni-
toring, encouraging and supporting circular and return migrations, and create
conditions for more efficient management of internal migrations. A network of
seven migration service centres has been established as a part of NES (in the
seven largest cities in Serbia), which provide migrants and persons interested
in migration with information on their rights, visa procedures and work and
residence permits, as well as employment opportunities abroad and migration
risks. One of their activities is also the referral of immigrants, readmission
returnees and asylum seekers in the process of integration in the Republic of
Serbia, to relevant local institutions, in order to effectively exercise their rights.

Finally, we should not lose sight of the fact that Serbia has been facing
an increasing influx of asylum seekers in recent years, because, for many

19 Some public health-care institutions whose employees failed to fulfill the obligation to
work for the institution in period which is twice longer than the period of specialization,
claimed from their employees to compensate, along with costs of their specialization, the
damage caused to institution by preconceived termination of employment and by the fact
that institution could not engage other health-care worker during the period of time for which
migrant health-care worker was expected to perform working tasks. Also, in some cases,
Serbian Medical Chamber did not wanted to issue a ceritficate about a period of employment
of migrant health-care workers without the payment of compensation of costs of their
specialization, which in some cases resulted in bringing proceedings before the court.
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migrants, including irregular migrants from Africa, Afghanistan and the
Middle East, who seek to reach other EU Member States through Turkey,
Greece, Bulgaria and Romania, Serbia is simply in their path. In this regard,
it should be noted that the Amendment to the Law on Employment of Foreign-
ers from 2019 takes into account the changes that have occurred in migratory
movements, especially considering the needs of asylum seekers and people
who were granted asylum, since employment is one of the pillars of their
integration into the community; even though these people did not leave their
country for work related reasons, they still need to have the right to work, as
soon as they reach a safe environment. This is crucial because until the Law
on Employment of Foreign Nationals came into force, conditions in Serbia
for effective enjoyment of freedom of access to the labour market for asylum
seekers, refugees who were granted asylum and foreigners who were granted
subsidiary protection were not met. This is mostly because a personal work
permit could only be issued to foreigners who were granted asylum and per-
sons with refugee status, while the remaining categories of foreigners under
international protection did not have the opportunity to exercise the right to
work by entering into employment relationship.*’

The sensitive position of irregular migrants, however, hasn’t been
recognized in the Law on Employment of Foreign Nationals, which only
regulates sanctions for employers who employ such persons.?' Irregular mi-
grants hold a delicate position insofar as other regulations do not recognize
the need for their special protection, or their right to access the labour market,
nor do they recognize the instruments that facilitate settlement of overdue
claims that they may have against employers in cases of labour exploitation
and other forms of abuse.

Finally, we should also note that Serbia is located in an area that is
traditionally known for having a large number of emigrants. The last decade
of the 19" and the first few decades of the 20" century were characterized by
overseas migrations of the local population. Migratory movements continued
in the second half of the last century, when a large number of Yugoslav citizens
went to European countries for temporary work, with chain migrations of
their family members.? The aforementioned bilateral employment agreements

Friedrich Ebert Stiftung, Belgrade, 2018, p. 3.

21 Law on Employment of Foreign Nationals, Art. 34-36.

22 Until 1971, the records of Yugoslav citizens temporarily working and residing abroad
were particular, based on different methodology, and didn’t allow for a realistic estimate of
the total number of our citizens working abroad. It was the 1971 census that for the first
time tallied, in a comprehensive manner, the emigrants temporarily working and residing
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facilitated the employment of Yugoslav citizens, primarily in the Western
Europe, as well as certain African countries, which became a destination for
temporary work in the 1980s, mostly for construction workers from Yugosla-
via. The 1990s were also marked by an intense wave of emigration,* although
this period is also known for the arrival of a large number of refugees from the
former Yugoslav Republics.?* The trend of departure of Serbian citizens con-
tinued in the last decade and significantly affected Serbian migration policy.

2. Employment of foreigners in the Republic
of Serbia — key legal aspects?®

For migrants in the Republic of Serbia, obtaining the right to work
means the fulfilment of the basic purpose of economic migration, which is to

abroad. 203.981 citizens of the Socialist Republic of Serbia were recorded as working abroad,
which accounted for about 2.8% of the total population of this Republic within the Socialist
Federal Republic of Yugoslavia. Government of the Republic of Serbia, Migration profile of
the Republic of Serbia for 2010, p. 12.

23 According to the 2002 census, 414.839 persons were recorded as working/residing
abroad, which accounted for about 5.3% of the total population of the Republic of Serbia
(in the country and abroad). We’ve witnessed a decline over the last twenty years in the
number of Serbian citizens working in the countries that traditionally receive migrant workers
(primarily Sweden and France, and other Western European countries), with a proportional
increase in interest of migrant workers in new destinations, such as Hungary, the Russian
Federation and Great Britain. Besides, employment of Serbian citizens in Canada, USA and
Australia has intensified, propelled by their somewhat more liberal immigration regulations,
as well as the mass departure of young and highly educated workers from Serbia. Moreover,
in second decade of 21st century, participaton of highly educated persons in the emigrants
population is 11 times higher than it was in 1970s (Stanje i perspektive politike zaposljavanja
mladih u Republici Srbije, Udruzenje gradana Inicijativa za razvoj i saradnju, Belgrade, 2017,
12). It should also be noted that Serbian legislation specifically recognizes the “Diaspora”,
which includes citizens of the Republic of Serbia living abroad and Serbian people, emigrants
from the territory of the Republic of Serbia and the region, and their descendants. Although
there is no precise information on the size of the Diaspora, estimates by the Serbian Ministry
of Religion and Diaspora since 2012 indicate that it could be as large as 4 million people.
According to: Government of the Republic of Serbia, Migration profile of the Republic of
Serbia for 2010, p. 13.

24 According to the 2002 census, the Republic of Serbia had a little over 762.000 immigrants
from the former Yugoslav Republics (Bosnia and Herzegovina, Croatia, Slovenia and
Macedonia), which accounted for 22.2% of Serbian migrants. Government of the Republic of
Serbia, Migration profile of the Republic of Serbia for 2010, p. 13.

25 This chapter of the National Report is based, to a large degree, on the following articles:
Lj. Kovacevi¢, L’emploi de ressortissants étrangers en République de Serbie, Revue de
droit comparé du travail et de la sécurité sociale, No 1/2020, pp. 206-211; B. Latkovié,
Zakljucivanje ugovora o radu sa strancem: dosadasnji razvoj i aktuelna reSenja u pravu
Republike Srbije, Pravo i privreda, No. 7-9/2015, pp. 400-419.
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find employment in the interest of migrant workers, their employers and the
host country. Serbia will, therefore, protect its national interests by enacting
regulations in the field of migration and by managing migrations in its own
territory, which is why the position of migrant workers in the Republic of
Serbia is at an intersection between Serbian immigration law and labour law.
In this regard, we should keep in mind that the Constitution of the Republic
of Serbia states that “the Republic of Serbia is a state of Serbian people and
all citizens who live in it”, and that “pursuant to international treaties, fo-
reign nationals in the Republic of Serbia shall have all rights guaranteed by
the Constitution and law with the exception of rights to which only the citi-
zens of the Republic of Serbia are entitled under the Constitution and law”.
Constitution of the Republic of Serbia also states that the generally accepted
rules of International law and ratified international treaties constitute an
integral part of the legal system of the Republic of Serbia. This also applies
to International migration law, which is composed of the rules established in
various subsystems of public international law, such as international human
rights law, international labour law, international humanitarian law and in-
ternational criminal law, which apply to migrants.?” In 2004, the Republic of
Serbia signed the International Convention on the Protection of the Rights
of All Migrant Workers and Members of their Families, but has not ratified
it to date, while the following are among the ratified conventions: Refugee
Convention; Convention relating to the Status of Stateless Persons; Interna-
tional Convention on the Elimination of All Forms of Racial Discrimination;
International Covenant on Civil and Political Rights; International Covenant
on Economic, Social and Cultural Rights; International Labour Organization
Migration for Employment Convention (Revised) No. 97 (with the exception of
Annex I1I); International Labour Organization Migrant Workers (Supplemen-
tary Provisions) Convention No. 143; and Revised European Social Charter.

On the topic of employment and work of migrants, we should note that
the provisions of Serbian Labour Law apply to all employees working in the
territory of the Republic of Serbia, including foreign citizens and stateless
persons, unless otherwise provided by law.?® Pursuant to the provisions of
the Labour Law, a foreign citizen or a stateless person may enter into an em-

26 Constitution of the Republic of Serbia (Official Gazette of the RS, number 98/2006), Art.
1 and 17.

27 1. Krsti¢, Zastita prava migranata u Republici Srbiji, International Organization for
Migration, Belgrade, 2012, p. 25.

28 Labour Law (Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17,
113/17 and 95/18), Article 2, paras 1 and 4.
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ployment relationship under the conditions established by this Law as well
as special laws.”

Regulating the conditions and requirements for establishing em-
ployment with foreigners, as well as restrictions for their employment, is
closely related to the circumstances and needs in the domestic labour market
(in general and/or in certain occupations), as well as the goals of the migra-
tion, demographic, economic and employment policy. Legal entry into the
territory of the Republic of Serbia is, thus, a requirement for establishing
an employment relationship with a foreigner. Regarding the conditions for
employment of foreigners, a dual permit regime applies, which means that a
foreigner can enter into an employment relationship only if he or she fulfils
two cumulative conditions. The first condition is the possession of a temporary
or permanent stay permit for the Republic of Serbia and the second condition
is the possession of a work permit.’* The temporary stay permit (regardless
of the length of stay) and the permanent stay permit for the territory of the
Republic of Serbia is issued by the Ministry of Interior in accordance with the
Law on Foreigners,* where they check for obstacles for stay in Serbia, such as
being a threat to the public order or public health and safety. In addition, this
condition for employment of foreigners is aimed at checking if he/she has the
financial means to support himself/herself and his/her family members during
their stay in Serbia. On the other hand, a work permit is a legal document
on the basis of which a foreigner may be employed in the Republic of Serbia
and is issued by the NES. Personal work permit is issued at the request of a
foreigner and a work permit is issued at the request of an employer.

A personal work permit will allow a foreigner to freely take employ-
ment, be self-employed or exercise unemployment rights. It can only be issued
in the following three cases: a) if a foreigner has a permanent stay permit
(permit is issued for the period of duration of the foreigner’s ID card); b) if
a foreigner has refugee status (for the duration of his ID card for people who
have been granted asylum); c) if a foreigner belongs to a special category.
The last case, more precisely, applies to asylum seekers,** persons granted
29 Ibid., Article 29.

30 In addition to the restrictions on employment of foreign workers, protection of national
interests is ensured with a ban on employment of such persons in state authorities. Law on
Civil Servants (Official Gazette of the RS, no. 79/05, 81/05, 83/05, 64/07, 67/07, 116/08,
104/09, 99/14, 94/17 and 95/18), Article 45, paragraph 1.

31 Law on Foreigners (Official Gazette of the RS, no. 24/18 and 31/19).

32 For example, 5.702 people intended to seek asylum in Serbia in 2017, but only 280
requests for asylum were submitted to the authorities. This happened because majority of

people who stated their intention to seek asylum never submitted their requests because they
left Serbia in the meantime and because some were placed into transition centres in Serbia,

79



Ljubinka Kovacevic¢, Bosko Latkovic, Legal positions of Migrant
Workers in the Republic of Serbia..., str. 69-102, XXIV (1/2020)

temporary protection, victims of trafficking and persons granted subsidiary
protection. This is important because the aforementioned categories of foreign-
ers are now treated the same as foreigners who have been granted permanent
stay, in terms of their opportunity to independently enter the Serbian labour
market through job search and employment, which significantly reduces
their dependence on the employer and reduces the risk of employers’ abuse
of authority in the hiring process, as well as employment. Harmonization of
these two categories of foreigners, unfortunately, includes an obligation to
pay an administrative fee, which can be a serious burden for many asylum
seekers and persons who were granted asylum. Although, in some cases, this
fee will be covered by the organization providing legal assistance to asylum
seekers, it would be fairer to eliminate this obligation for asylum seekers and
persons who were granted asylum, especially given their financial situation
and the size of the fee.* In addition, there is a need to improve the procedure
for recognizing foreign diplomas for these categories of foreigners (especially
given the duration and cost of this procedure), as well as to create conditions
for learning Serbian, as not knowing the language of the host country reduces
their chances to find and retain employment.

In addition, a personal work permit is issued for the purpose of family
reunification, at the request of a member of the immediate family of a for-
eigner with permanent stay visa, as well as at the request of a member of the
immediate family of a foreigner who has refugee status and who has been
issued a permanent or temporary stay visa. The same applies to foreigners
who are members of the immediate family of a Serbian citizen as well as to
foreigners of Serbian descent to the third degree of lineal kinship. In each of
these cases, a work permit is issued to a member of a foreigner’s immediate
family for the duration of the stay visa.

On the other hand, a foreigner with a work permit in the Republic of
Serbia can only do the jobs for which he has been granted a permit. Unlike a
personal work permit, a work permit is a type of permit issued at the request
of the employer, namely as a work permit for employment, self-employment
or special employment cases. Special employment cases include employment
of foreigners posted by their employer to temporarily work in the Republic
of Serbia, movement of foreigners within a company registered abroad and
employment of independent professionals.

A foreigner can perform working tasks just for the employer at whose
request his/her work permit is issued. The employer cannot assign a migrant

without documents and without a proper legal procedure.
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worker to work for another employer.** If migrant worker performs the job
for which he/she has not been granted a permit, his/her work permit shall be
annulled.® Also, temporary employment agencies are not allowed to assign
migrant workers to work for user and under the user’s supervision, because
work permit is issued only for performance of a job for employer who reque-
sted a work permit. However, these rules do not apply to migrant workers
with personal work permit, since their position is equated with the labour law
position of domestic workers.

A work permit may be issued to a foreigner who has a temporary stay
visa and fulfils all the employment conditions established by the employer’s
rulebook on organization and systematization of jobs. This permit is issued
for the planned period of employment, or, at most, for the duration of the
temporary stay visa.** We should have in mind that the dual permit regime
has further limitations. One of the limitations is the requirement stating that
it wasn’t possible to find among national workers someone with necessary
qualifications for the job, ten days before submission of the request for a per-
mit, or, in special cases, within an even shorter timeframe. The same applies
if an employer, during the aforementioned timeframe, couldn’t find suitable
candidates for the job amongst the people who have free access to the labour
market, or amongst the foreigners with a personal work permit who are in
the NES database. The lawmakers even went a step further regarding work
permits for employment, by requiring that the employer, prior to submitting
the request for a work permit, hasn’t laid off workers due to technological,
economic or organisational changes in jobs for which work permits have
been requested.

A foreigner working in Serbia, in accordance with the Law on Employ-
ment of Foreigners, has the same rights and obligations as a worker who is

34 Law on Employment of Foreign Nationals, Art. 15, par. 1, point 1.

35 Ibid., Art. 29, par. 1, point 1.

36 In 2019, the highest number of foreign workers with temporary stay in Serbia came from
China (3.040), Russia (2.749), Turkey (762), Ukraine (677), Northern Macedonia (446), Italy
(439), Romania (421) and Bosnia and Herzegovina (377). The remaining are the citizens
of Belarus, Montenegro, India, Croatia, Greece, Germany, Bulgaria, Poland, France, Great
Britain, Slovenia, Albania, USA, Austria etc. As for the permits issued to foreigners with
permanent stay, Chinese citizens had the highest number of permits issued - 109, Russian
citizens held second place and citizens of North Macedonia third place. On the other hand,
near the end of 2019, there were 703 unemployed foreigners registered at the National
Employment Service, which is 0,14% of the total number of unemployed people in the
Republic of Serbia. 81,37% of unemployed foreigners are women. As for the educational
profile of foreigners registered at the National Employment Service, the largest share goes to
persons without any formal education and persons with a primary school degree (73,51%).
According to: Migration profile of the Republic of Serbia for 2019, pp. 12-17.
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a Serbian citizen.’” However, the Government of the Republic of Serbia may
decide to limit the number of foreigners who are issued work permits, in the
event of disruption in the labour market, in accordance with the migration
policy and the situation and movements in the labour market. 7he quota is
established at the proposal of the ministry in charge of employment, with
previously obtained opinion of the Social Economic Council of the Republic
of Serbia and the NES. However, the quota will not apply to a foreigner, or an
employer hiring said foreigner, who submitted the request for a personal work
permit, unless the personal work permit is issued at the request of a special
category of foreigners. The quota also won’t be applied to work permits for
movement of foreigners within a company.

The possibility of issuing a work permit to a foreigner who has been
granted a long-stay visa based on employment also contributes to the impro-
vement of the procedure for issuing work permits to foreigners. This solution
was included in the Amendment to the Law on Foreigners from 2019, and it
concerns the simplification of the procedure for granting a temporary stay
visa as well as a long-stay visa based on employment. The employer is, in
fact, allowed to initiate the procedure for issuing a work permit before the
NES, during the procedure for granting a long-stay visa based on employment
which is conducted before the relevant diplomatic/consular mission.*® Work
permit issued on the basis of a long-stay visa based on employment is issued
for the duration of the visa, at the longest.

The Amendment to the Law on Employment of Foreign Nationals sti-
pulates a consolidated procedure of the NES for extending the work permit

37 Foreigners enjoy same individual as well as collective labour rights. Officials of two
repesentative trade unions at national level — Confederation of Autonomous Trade Unions
of Serbia (Savez samostalnih sindikata Srbija) and United Branch Union “Independance”
(Ujedinjeni granski sindikati "Nezavisnost") told the co-authors of this national report that
they do not have information about migrant workers unionisation nor the information about
membership of migrant workers in their branches.

38 This is important due to the fact that the NES will be informed, based on the direct
exchange of official information with the diplomatic or consular representatives, that the
conditions for issuing a work permit to a foreigner have been met. This will significantly
speed up the procedure for issuing work permits and enable foreign nationals to start working
as soon as they arrive in Serbia. This is significant when hiring highly qualified experts, who
are working in positions of interest for the Republic of Serbia. The solution described is
very much in the spirit of jurisprudence of the European Committee of Social Rights, which
has deemed the possibility to obtain a stay visa and a work permit by submitting a single
application, and to do so within a reasonable amount of time, as the biggest contribution to
the simplification of formalities related to employment of foreigners. Conclusions XVII-2,
Germany; Conclusions XVII-2, Portugal, Digest of the case law of the European Committee
of Social Rights, p. 176.
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for movement of foreigners within a company and the work permit for persons
posted to work in the Republic of Serbia. In both cases, the work permit can
be extended for up to two years, with the consent of the Ministry responsi-
ble for employment, and with a previously obtained opinion of the Ministry
responsible for the field of work in which the employer operates. NES shall
obtain the approval and opinion of the relevant ministries ex officio. By con-
solidating the procedure of obtaining approvals and opinions, the process of
extending the aforementioned work permits has been considerably facilitated
and accelerated, whereas, until 2019, the opinion of the competent Ministry
had to be obtained by the applicant for extension, before initiating the proce-
dure for extension of the work permit before the NES. The Amendment also
opens up to possibility of submitting a request for temporary stay and work
permit electronically, from Serbia or abroad. This will certainly bring relief
to foreigners interested in working in the Republic of Serbia.

Finally, we should bear in mind that, in the spirit of the provisions of
Directive 2004/38/EC, EU citizens will have free access to the Serbian labour
market from the date of accession of the Republic of Serbia into the EU, un-
less an international treaty that is binding for the Republic of Serbia does not
provide otherwise. The same goes for family members of EU citizens, who
are non-EU nationals but hold a temporary or a permanent stay visa in those
countries, which proves their right to free access to the labour market. The
aforementioned persons will not need a work permit to get a job in the Republic
of Serbia, but they must have sufficient resources to support themselves and
their family members. EU citizens, as well as their non-EU family members
shall have free access to the labour market in Serbia even if they, through no
fault of their own, lose their jobs, provided that their employment in Serbia
lasted for at least one year, that they are in the NES database, and that they
are involved in further education and training programs.

On the other hand, in the spirit of the provisions of Directive 96/71/
EC, an employer with a domicile in an EU Member State, a Member State
of the European Economic Area or the Swiss Confederation, will be able to
post a non-EU foreigner to work in the Republic of Serbia without a work
permit. This possibility is conditioned by the requirement that a contract has
been concluded with the employer or the end user of the services, and that an
employment contract has been concluded with a foreigner posted to work in
Serbia. In addition, an act on posting for temporary work in Serbia must be
drafted and must establish how the rights and obligations of the employee will
be regulated, as well as their accommodation and board during their stay in
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Serbia. The foreigner must have a stay visa and a work permit in the country
where the foreign employer is domiciled.

Special conditions for employment of foreigners do not apply to a for-
eign national who, during his stay in the territory of the Republic of Serbia,
is engaged in employment for seasonal jobs, in accordance with the Law
on Simplified Employment in Seasonal Jobs in Certain Economic Sectors®.
It is important to keep in mind that the aforementioned law only regulates
work engagements without entering into an employment relationship. More
specifically, it refers to migrant workers who were hired for seasonal jobs
in agriculture, forestry and fishing, who don’t have to have a work permit if
they are not going to establish an employment relationship and are engaged as
non-registered workers for an employer who is the owner of a family farm or
amember of a family farm engaged in agricultural production. These workers
have been granted protection of health and safety at work by a special law,
and a level of protection has been provided in terms of working hours and
pay. In addition, seasonal workers have health insurance rights in the event of
work injury and occupational diseases, as well as rights related to disability
insurance. Agricultural Inspection and Labour Inspection control the imple-
mentation of the Law on Simplified Employment in Seasonal Jobs in Certain
Economic Sectors (in relation to the exercise and protection of work related
rights as well as health and safety of seasonal workers).*’

Finally, it should be noted that there are no special programs for low
skilled migrant workers or highly skilled migrant workers in the Republic of
Serbia. Serbia has not entered into agreements that promote and facilitate
migration of skilled labour. Therefore, the same rules contained in the Labour
Law and the Law on Employment of Foreigners shall apply to all migrant
workers, regardless of their education and skills. This means that access to
certain employment rights won’t depend on the migrant’s country of origin,
his/her education and occupation, or employment contract type. Migrant
workers who have academic qualifications won’t get beneficial treatment with
regards to recognition of acquired professional qualifications, and, if they need
them to work in Serbia, will have to initiate a procedure for recognition of
acquired qualifications before the Qualifications Agency, in accordance with

39 Law on Simplified Employment in Seasonal Jobs in Certain Economic Sectors (Official
Gazette of the RS, no. 50/18).

40 Unfortunately, there are no reliable statistics regarding the number of sesonal migrant
workers engaged in the Republic of Serbia before Law on Simplified Employment in Seasonal
Jobs in Certain Economic Sectors entered into force. Having in mind the fact that this law has
been applicable from January 2019, it is still early to evaluate the results of its implementation.
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the Law on National Qualifications Framework in the Republic of Serbia.*' In
this regard, most foreigners who work in Serbia, who have acquired higher
education abroad, do not need nostrification of their diplomas in order to obtain
a work permit. Namely, recognized foreign qualifications are not a require-
ment for obtaining a work permit, unless it is for employment in health care
institutions as health workers and associates. A foreign worker can perform
healthcare activities in a health institution or private practice in the Republic
of Serbia, provided that he/she has obtained a temporary license.* This is a
regulated profession, and in order to protect public interest, certain restrictions
of the right to work were introduced, and foreign healthcare workers, in addi-
tion to the employment requirements that must be met by all foreigners, must
meet special requirements determined by the Healthcare Law. Furthermore,
National Assembly of the Republic of Serbia passed the Law on Regulated
Professions and Recognition of Professional Qualifications,” which entered
into force on 26™ September 2019, and will be applied from the date of ac-
cession of the Republic of Serbia to the European Union.

3. Risk of labour exploitation of migrant workers

Following the outbreak of the epidemic, the public in Serbia was alar-
med by the news of a possible exploitation of work of a group of workers from
India, whose vulnerable position was used to make a profit, as these workers
had no alternative but to continue working in degrading conditions. Their
vulnerable position stemmed from their difficult financial situation, and their
abuse (exploitation) consisted of violations of their labour rights and other
human rights. The case, more precisely, refers to 150 workers from India who

41 Law on National Qualifications Framework in the Republic of Serbia (Official Gazette of
the RS, no. 27/18 and 6/20). This law allows recognition of non-formal and informal education
acquired through different forms of education of adults (Art. 9). In that case, a procedure for
recognition of non-formal and informal education has to be initiated before the recognized
organizer of education of adults in Serbia.

42 Temporary license is issued to foreign healthcare workers, if, in addition to the requirements
prescribed by the Law governing entry, movement and stay of foreign nationals in the Republic
of Serbia, they meet the following requirements: 1) that they have received a written invitation
from a healthcare institution or private practice for temporary or occasional performance of
healthcare activities; 2) that they possess a license or another suitable document issued by the
relevant state authority in which they have a permanent or temporary residence; 3) that they
use healthcare technologies used in Serbia, or health care technologies not used in Serbia that
are licensed to be used in Serbia as new healthcare technologies and apply treatment methods
and procedures, medicinal products and medical devices in accordance with regulations on
healthcare. Healthcare Law (Official Gazette of the RS, no. 25/19), Art. 153-154.

43 Law on Regulated Professions and Recognition of Professional Qualifications (Official
Gazette of the RS, no. 66/19).
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were hired to work for a Serbian construction company that participated, as
a subcontractor, in the implementation of government capital infrastructure
projects, such as the construction of a high-speed railway between Belgrade
and Budapest, Corridor 11 and the Cortanovci viaduct.** The workers were
hired on the basis of contracts signed in their home country with a company
based in the United States, with a branch in Serbia. The American company
(employer) sent these workers to work for their branch — a construction com-
pany in Serbia, based on the agreement on business and technical cooperation
between the two companies, whereby the owner of the Serbian construction
company also served as its Director, and as the Director of the aforementioned
US Company. From May to July 2019, workers arrived in groups from India,
and, depending on the needs of the company, were assigned to work in different
places throughout Serbia, prior to which they had their passports confiscated.
They were provided with accommodation in prefabricated barracks and small
containers, with electricity and water occasionally running out, and food that
was often scarce. The working conditions were undignified as well. This is
mostly a reference to their wages, as they were partly paid through “cash in
hand” payments, with the amount barely enough to meet their basic needs (aro-
und 40 Euros a month), while the remaining wages were paid to their families
in India, in an effort to avoid banking charges. In addition, the employer had
absolute freedom to initiate termination of employment, without any restric-
tions related to the standards for valid (justified) reasons for termination and
right to notice. Also, the employer could impose draconian fines on workers
(for example, a fine of four per diems for absenteeism, a fine of 90% of their
wages for participating in a strike, or 1.5 times their wages for organizing a
strike). In addition to insufficient means for subsistence or funds to return
home (employer was not obliged to reimburse the cost of a plane ticket in case
of termination of engagement before expiration of the contract), the position
of the migrant workers was very delicate because they didn’t speak Serbian,
and only a few of them spoke basic English.

Following an inspection, the labour inspectorate filed two misdeme-
anour charges against the company: one for hiring several Indian workers
without a work permit (i.e. for failing to apply for such permit) and the other
for not having the necessary documentation for workers on the site. However,
the labour inspection stated that it wasn’t in their jurisdiction to take action
regarding undignified working conditions, as these workers were, in accor-

44 The circumstances of the case have been described in the text “Slucaj radne eksploatacije
radnika iz Indije u Srbiji”, https://www.astra.rs/slucaj-radne-eksploatacije-radnika-iz-indije-
u-srbiji/, 3.11.2020.
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dance with the agreements on basis of which they were hired, subject to US
regulations, as the company who sent the workers to Serbia is headquartered
there. It took several months for the Ministry of Interior to react to a number
of reports that were submitted regarding this case, which resulted in the pa-
ssports being returned to the migrant workers.*

In early 2020, 70 of these migrant workers went on strike, some of them
on a hunger strike, demanding that their claims be settled and that they be
allowed to return to their home country. Under such pressure, the construction
company bought plane tickets to India for 25 workers on strike, but instead of
paying their full unpaid wages, paid them only 50 Euros, while the remaining
workers were promised that unpaid wages would be paid if they continued
to work. In the meantime, they all returned to India, with some of them not
getting all their back wages.

The director of the American company and its branch in Serbia re-
jected all the allegations of the workers, explaining that none of them com-
plained about the accommodation, that the workers initiated termination of
employment before expiration of their contracts, that due wages were paid and
that the employer covered the costs of their accommodation, food and health
insurance for the duration of their stay in Serbia, even after they terminated
their employment. The Director also claimed that the workers on hunger stri-
ke would come to the plant every day to eat, and then return to the building
of the Municipality of Kraljevo to continue their strike. In her opinion, the
workers went on strike because they heard that during the state of emergency
minimum wages were paid to everyone in Serbia, and demanded that they
be paid the same, even though they had previously initiated termination of
their contracts. The case ended with the return of Indian workers to their
home country immediately after the re-opening of flights to India, with the
employer covering the cost of plane tickets, but not paying the workers all of
their due wages.

This case once again highlights the serious challenges that accom-
pany the realization and protection of the rights of migrant workers, and the
importance of workers’ organizing in order to create pressure that, if strong
enough, can stop labour exploitation and help them protect their rights.*® On
the other hand, it is not easy to evaluate the actions of the labour inspection,
primarily because we never had insight into the contracts on the basis of which
migrant workers were hired and from the data available in the media we cannot

45 S. Dragojlo, “Pod kojim uslovima Indijci grade srpske puteve?”, https.//www.istinomer:
rs/analize/pod-kojim-uslovima-indijci-grade-srpske-puteve/, 31.10.2020.

46 Cf. M. LeVoy, E. Geddie, Irregular migration: Challenges, limits and remedies, Refugee
Survey Quarterly, Vol. 28, No. 4/2009, p. 108.
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conclude with certainty what’s the legal nature of these contracts. Some sour-
ces say that they were employment contracts, while others indicate they may
be independent contractor agreements.’ Based on available data, it can be
indirectly concluded that there were basic elements of the employment relati-
onship between the workers and the employer, primarily legal subordination,
expressed in the fact that the employer organized, managed and supervised
the work of workers. Also, the employer had the authority to impose fines for
certain violations of work obligations and violations of work discipline, and
we know that disciplinary prerogative represents a unique form of punishment
in private contractual relations, i.e. the authority of one of the contracting
parties to discipline the other party for improper and negligent performance,
immediately after the violation, is specific only to the employment contract.*®
Hence, we can conclude that, if the workers were really hired on the basis of a
contract that does not establish an employment relationship, this was a matter
of false self-employment, i.e. there was room to apply the principle of primacy
of facts and establish employment. In this case, just as if they had entered into
an employment contract, these workers had to have been provided with the
protection enjoyed by all workers working in the territory of the Republic of
Serbia, in accordance with the Law on Employment of Foreign Nationals and
the Labour Law, whose application is supervised by the labour inspection.
Any other conclusion would have opened the door to a dangerous precedent,
according to which employers could reduce labour costs in a relatively com-
fortable way (by establishing a company in a country with lower protection
of workers, which would then send workers from a third country to work in
Serbia), without fear of labour inspection applying corrective and repressive
measures due to violations of labour rights. Especially because, due to the
outflow of labour from Serbia, construction companies find it harder and
harder to satisfy their needs for workers amongst its citizens, which is why
foreigners are increasingly hired for jobs in this industry. At the same time,
it should be noted that employers prefer hiring migrants, precisely because
they know that, due to their intense dependence on employers, they can be
treated less favourably than Serbian citizens.

47 M. Reljanovi¢, “Dole suverenitet, zivela eksploatacija!”, Pescanik, 27. januar 2020,
https://pescanik.net/dole-suverenitet-zivela-eksploatacija/, R. Sabi¢, “Kako rob stupi na
srpsku zemlju...”, Pescanik, 8. februar 2020. godine, https.//pescanik.net/kako-rob-stupi-na-
srpsku-zemlju/, 31.10.2020; L. Marinkovi¢, “Radnici iz Indije i Srbija: Jeftina radna snaga za
koju ne vaze svi srpski zakoni o radu i zaposljavanju stranaca, smatraju strucnjaci”, https.//
www.bbc.com/serbian/lat/srbija-51401999, 3.11.2020.

48 Cf. T. Treu, Labour law and industrial relations in Italy, Kluwer Law International,
Alphen aan den Rijn, 2007, p. 70.
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4. Status of migrant workers in Serbia in times
of COVID-19 epidemic outbreak

In the Republic of Serbia, COVID-19 epidemic outbreak was accom-
panied with many measures of importance for the world of work. The nature
and content of these measures reflected different approaches of the state to
the epidemic which were on the scale from most relaxed to most restrictive.*
According to official data, “patient zero” in Serbia was registered on 6 Mar-
ch 2020, and on 15 March 2020 state of exception (state of emergency) was
declared in order to suppress the infectious disease, and later the restriction
of freedom of movement was introduced.® Upon declaration of the state of
emergency, a great number of Governmental regulations co-signed by the
President of the Republic were adopted. On the basis of these regulations,
different measures were introduced as instruments for the functioning of the
state and the economy in the context of the epidemic. After more than 50 days,
the National Assembly of the Republic of Serbia issued a Decision on lifting
the state of emergency declared in Serbia due to the COVID-19 epidemic,
effective as of 6 May 2020.

Upon declaration of the state of emergency, important measures to
ease the situation of migrant workers regarding their temporary residence
and work permits were adopted. Namely, during the state of emergency, the
Directorate for Administrative Affairs within the Serbian Ministry of Interi-
or did not receive any requests for the extension of personal documents. All
expiring personal documents of Serbian citizens were considered valid while
the Decision on Declaration of the State of Emergency was in force. This also

49 See: T. Marinkovi¢, “Fight Against Covid-19 in Serbia: Saving the Nation or Securing the
Re-Election?”, VerfBlog, https://verfassungsblog.de/fight-against-covid-19-in-serbia-saving-
the-nation-or-securing-the-re-election/, 1.11.2020.

50 Decision on Declaration of the State of Emergency (RS Official Gazette, No. 29/20). In
order to prevent the spread of infectious disease, the Government of the Republic of Serbia
adopted, on March 16, 2020, the Decree on Measures During the State of Emergency (Official
Gazette of the RS, no. 31/20, 36/20, 38/20, 39/20, 43/20, 47/20, 49/20, 53/20, 56/20, 57/20,
58/20, 60/20 and 126/20), which included the ban on transportation of passengers by air and
by road (Art. 4a and 4b). Three days later, in accordance with the Decision on Closing All
Border Crossings for Entry into the Republic of Serbia (Official Gazette of the RS, number
7/20), all international border crossings for entry of passengers into the Republic of Serbia
by road, rail and river were closed as well as local border crossings. The provisions of the
aforementioned acts of the Government were applied equally and without exception, both
to citizens of the Republic of Serbia and to foreigners. There were no additional acts of the
Government or internal instructions from the Ministry of Interior that would allow exceptions
for entering the country during the state of emergency. This was also true for doctors, nurses
and other health professionals, as well as workers in other vital sectors, without exception.
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applied to all foreign nationals who needed to extend temporary residence in
the Republic of Serbia. On the other hand, a work permit issued to foreigners
under the Serbian Act on Employment of Foreigners, which has expired or
was due to expire during the state of emergency, was deemed valid while the
Decision on Declaration of the State of Emergency and/or the Decision Con-
cerning the Validity of Work Permits Issued to Foreigners During the State
of Emergency”' were in force. More precisely, it was not necessary to reapply
for temporary residence and work permits should they expire during the state
of emergency, as they were deemed valid under the Government Decision.
Among much else, this was very important for laid-off migrant workers who
would otherwise confront the expiration of their work permits and the risk
of being unable to return to their families.” Also, in accordance with Inter-
national Labour Organization Migrant Workers (Supplementary Provisions)
Convention, 1975 (No.143), which is ratified by Serbia, migrant workers who
have resided legally in the territory for the purpose of employment, shall not
be regarded as being in irregular situation for the mere fact that they have lost
their employment as a result of the economic impact of COVID-19, i.e. the loss
of employment does not in itself imply the withdrawal of the authorization of
residence or the work permit.»

The Decision on Temporary Restriction of Movement of Asylum Seekers
and Irregular Migrants Accommodated in Asylum and Reception Centres
in the Republic of Serbia is also very important for the position of migrant
workers.** It restricted movement of asylum seekers and irregular migrants,

51 Decision Concerning the Validity of Work Permits Issued to Foreigners During the State
of Emergency (RS Official Gazette, No. 43/20).

52 COVID-19 and World of Work: Impacts and Responses, International Labour Organization,
Geneva, 2020, 9. Like other workers in the Republic of Serbia, foreigners who were fired due
to the economic consequences caused by the epidemic are entitled to unemployment benefits
and other rights from unemployment insurance, if they have had insurance for 12 months
(continuously or intermittently in the last 18 months). The same applies to foreigners who
lost their jobs unwillingly and through no fault of their own, provided that they are registered
in the register kept by the NES, actively seek employment, have a valid work permit and a
temporary or permanent residence on the territory of the Republic of Serbia. In this regard,
it’s justified to ask if foreigners can in fact meet the requirements for unemployment benefits,
since they are obliged, after expiration of their temporary residence on the territory of the
Republic of Serbia and their work permits, to leave the Republic of Serbia within 15 days
from the date of expiration of temporary residence.

53 International Labour Organization Migrant Workers (Supplementary Provisions)
Convention, 1975 (No.143), Art. 8, par. 1.

54 Decision on Temporary Restriction of Movement of Asylum Seekers and Irregular
Migrants Accommodated in Asylum and Reception Centers in the Republic of Serbia (Official
Gazette of the RS, No. 32/2020).
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and increased supervision and security in 17 asylum and reception centres,
guarded by the Serbian Army, which, according to the Commissioner for
Refugees, at the time of the declaration of the state of emergency, held aro-
und 6,000 migrants.” Leaving the facilities was allowed only in exceptional
and justified cases (e.g. provision of health care), with a special, time-limited
permit from the Commissariat for Refugees and Migration. Regarding the
measures introduced by this Decision, the civil society organisation “Initiative
for Economic and Social Rights A11” filed a complaint with the Commissioner
for Protection of Equality against the Government of the Republic of Serbia
for discrimination against refugees, migrants and asylum seekers based on
legal status, origin and place of residence, by explaining that anyone can be
a carrier of the corona virus, that there are no confirmed cases of the virus
among the population of refugees, migrants and asylum seekers, and that the
persons in this category living in private accommodation are not subject to any
special movement restrictions.*® The Commissioner for Protection of Equality
requested from the plaintiff amendments to the case, but did not rule on it, as in
the meantime her term of office expired. Consequently, the institution of the
Commissioner for Protection of Equality, as of May 27, 2020 to November
27, 2020, handled only current operational tasks of receiving and filing
complaints, but the handling of complaints could not be completed until
the new commissioner takes office. Finally, this means that in the Republic of
Serbia, for six monts now, there has been no possibility for protection against
discrimination before this independent controlling institution.

When it comes to the issue of enjoyment and protection of labour
rights during the epidemic, migrant workers enjoyed the same rights and
protections as other workers in the Republic of Serbia. However, adverse
effects of the epidemic crisis are not distributed equally. They are being felt
most by those who already belong to the most vulnerable groups such as the
working poor and informal workers, who are usually overrepresented among

55 In a statement to the media, the Commissioner for Refugees welcomed the Decision,
explaining that it has “the force of a directive and gives us the opportunity to treat differently
those who are not in the centers at the moment but will certainly be collected and referred to
the centers, or assembly points, where they will be examined and triaged within the overall
set of measures to prevent the spread of the virus. “Privremeno ograniceno kretanje azilanata
i migranata”, Radio-televizija Vojvodine, 17. mart 2020, https://www.rtv.rs/sr_lat/drustvo/
privremeno-ograniceno-kretanja-azilanata-i-migranata_1103573.html, 2.11.2020.

56 According to data cited in: “Izbeglice, trazioci azila i migranti nezakonito i arbitrarno
liSeni slobode na osnovu diskriminatornih kriterijuma”, https://www.allinitiative.org/
izbeglice-trazioci-azila-i-migranti-nezakonito-i-arbitrarno-liseni-slobode-na-osnovu-
diskriminatornih-kriterijuma/, 1.11.2020.
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migrant workers.”” Namely, epidemic crisis is resulting in the deterioration
of working conditions that are already exploitative, moving migrant workers
further along the vulnerable situation. This is especially true for migrant
workers who work in the informal economy, i.e. perform paid work that is not
declared, regulated or protected in accordance with applicable laws, as well
as unpaid work in an income generating business, which in particular refers
to work without an employment contract or other legal basis as well as failure
to exercise individual and collective employment rights, and social security
rights. We should also bear in mind that, unlike the countries in the region,
the Republic of Serbia has not adopted any measures aimed at supporting the
workers in the informal economy.*® This jeopardized their position, as many
of them were left without means of subsistence, and we can safely assume
that a large number of migrant workers who worked in the informal sector
during the epidemic were deprived of adequate health and safety at work, due
to the efforts of their employers to reduce labour costs and the fear of workers
that they will face retaliation from the employer if they request appropriate
protective equipment or initiate proceedings against their employers for pro-
tection of their labour rights.

It is important to take into account the fact that under the obligati-
on to adopt all possible measures to ensure occupational health and safety,
employers in Serbia were obliged to enable employees to work outside the
premises of the employer (work from home and telework), for all jobs where
such work can be organised in accordance with the collective agreement,
labour rulebook and employment contract.” However, this prerequisite was
fulfilled in very few cases, because prior to the epidemic, many employers
were hesitant to organize remote working, primarily for reasons of lack of
their controlling prerogatives or stereotypes concerning reduced levels of
commitment of workers working from home.® If not provided for in the afo-

57 Issue Paper on COVID-19 and Fundamental Principles and Rights at Work, International
Labour Organization, Geneva, 2020, 11; V. Escudero, H. Liepmann, Delivering Income and
Employment Support in Times of COVID-19: Integrating Cash Transfers with Active Labour
Market Policies, International Labour Organization, Geneva, 2020, 1.

58 S. Brada$, M. Reljanovi¢, 1. Sekulovi¢, The Impact of the COVID-19 Epidemic on
the Position and Rights of Workers in Serbia with Particular Reference to the Frontline
and Informal Workers and Multiply Affected Workers Categories, Center for Democracy
Foundation, Belgrade, 2020, 42-43.

59 Decree on the Organisation of Operations of Employers during the State of Emergency
(RS Official Gazette, No. 31/2020).

60 O. Vargas-Llave, I. Mandl, T. Weber, M. Wilkens, Telework and ICT-based Mobile Work:
Flexible Working in the Digital Age, Publications Office of the European Union, Luxembourg,
2020, 42; D. Mangan, E. Gramano, M. Kullmann, “An Unprecedented Social Solidarity Stress
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rementioned legal acts, an employer could render a decision allowing an em-
ployee to perform activities outside the employer’s premises, if one unclearly
defined criterion was fulfilled (“if the organisational conditions so permit”).*!
In both cases, it was unclear what was the role of the consent of an employee
in transferring to teleworking, i.e. it was unclear whether employees were
subjected to an order from their employer to perform their duties from home,
were they required to agree with it, at least with implicit consent, and were
they entitled to the right to work from home to protect their health. Moreover,
Government failed to develop a legal standard on how to supervise the work
of an employee working from home and working remotely. Also, it was not
clear whether or not workers had to have the proper equipment and space for
teleworking, and many employers burdened their employees with costs that
should’ve normally been borne by the employer.

For an employer whose activity is of such nature that it is not possible
to organise work outside the premises of the employer, there was an obligation
to arrange shift work, to implement measures related to the hygienic safety
of facilities and to provide sufficient quantities of protective equipment for
employees. However, Government did not specify the maximum number of
persons per shift nor the amount of protective equipment deemed sufficient
for use by employees and other workers.®

For employers whose activities were intensively limited or forbidden
during the state of emergency, the interruption of business operations had re-
sulted in termination of civil and business law contracts on the basis of which
many migrant workers were engaged without having the status of employees,
including temporary agency workers and workers engaged on the basis of the
contracts for service. Also, epidemic crisis caused termination of employment
and unpaid leave in industries especially affected by the crisis: according to
official figures, about 15,000 people lost their jobs in the period from March
to mid-June 2020.% With many of them, an agreement for termination of em-

Test”, European Labour Law Journal, vol. 11, No. 3/ 2020, 258.

61 According to official data, in 2019 in Serbia 133,927 workers worked from home. There
is still no official data regarding the number of persons engaged for work who, due to the
epidemic, were asked to work away from the employer’s premises. One recent employee
data analysis on sectors of work and socio-economic professional clusters shows that for the
majority of professions and in the majority of sectors work from home was impossible to
organize, either due to the nature of the profession or the nature of the work. S. Bradas, M.
Reljanovi¢, 1. Sekulovi¢, op. cit., 36.

62 1. Sekulovi¢, The COVID-19 Epidemic and Serbian Labour Rights, Center for Democracy
Foundation, Belgrade, 2020, 4-5.

63 According to data cited in: “Serbia: Lower Wages and More Layoffs”, Collective
Bargaining, Issue 6/2020, https://www.etui.org/sites/default/files/2020-07/Collective%20
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ployment was concluded in order to circumvent the obligations deriving from
the rules on collective redundancy (social program, notice period, severance
payments, etc). On the other hand it was unclear how would the employees,
whose employment contracts were terminated as a result of redundancy, be
able to register with the National Employment Service, because the work of
this institution was suspended.

Greater number of dismissals was limited via regulations providing
benefits for employers that did not decrease the number of employees for more
than 10% from the date of declaration of the state of emergency. This financial
incentive for job retention was introduced in favour of all employees, including
migrant workers.** However, these measures were introduced very late, since
the first wave of dismissals marked the period immediately after the state of
emergency was declared. On the other hand, there is a risk of some enterpri-
ses burdened by financial problems in the aftermath of the crisis, dismissing
their workers or even relaxing their labour standards or being pushed into the
informal economy, where it is easier to breach the rights of migrant workers.®

bargaining%202020.06%20June%202020.pdf, 1.11.2020.

64 Serbian Government passed the Regulation of fiscal advantage to private sector enterprises
and financial assistance to the citizens in order to mitigate the economic consequences
arising from the COVID-19 epidemic. The main purpose of this Regulation is to implement
decisive economic measures and to introduce stimulus packages in order to help citizens
and businesses and to combat the effect of the disease on the economy and labour market.
Although the Regulation assumes several fiscal policy measures, for the purpose of this
report we shall emphasize the measure of postponement of payment of wage taxes and social
security contributions incurred during the state of emergency caused by the outbreak of the
COVID-19 epidemic until the end of the year. As of January 2021 the businesses have an
option to further postpone the payment of these taxes and contributions by another 24 months
with no interest. Regulation also stipulates employment retention measures, such as: a) all
entrepreneurs, micro and small enterprises will be entitled to grants in the amount equivalent
to one minimum wage per employee (250 EUR/month), including the owners, for each of the
three months of duration of the state of emergency, provided that they haven’t dismissed more
than 10% of their workers; b) all large private enterprises who have been in position to refer
the employees to the leave of absence due to the discontinuation of work or work decrease
during the state of emergency, can be granted (in line with the Articles 116 and 117 of the
Labour Act) upon request, compensation equivalent to the 50% of minimum monthly wages
of the employees. Regulation on Fiscal Benefits and Direct Aid to Businesses in the Private
Sector and Financial Aid to Citizens to Mitigate the Economic Impact of COVID-19 (Official
Gazette of the RS, No. 54/20 and 60/20), Art. 9-12.

65 This is especially true for employers in wholesale and retail trade, accommodation,
transport, food and beverages, service activities, forestry and logging, and crop and animal

production. These sectors top the list of sectors at high risk in terms of employment impacts
in which workers are severely affected. Jobs that were curtailed only temporarily during the
lockdown are increasingly at risk, as the health crisis continues. Over 700,000 workers in
these eight sectors are at immediate risk because of the characteristics of their job. Covid-19
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During the state of emergency, legal insecurity had been increased
due to certain contradictory solutions contained in the Government acts,
and the lack of activity of the competent authorities in further protecting the
worker, or at least, timely notifying employers and their employees of their
rights and obligations during the state of emergency. This problem was even
more pronounced for migrant workers due to the lack of information on Go-
vernment measures during the state of emergency, as they weren’t officially
translated into languages that migrants understand or made available in all
collective accommodation facilities.®® On the other hand, social partners were
not consulted in the process of designing the anti-crisis measures. A climate
of trust, built through social dialogue and tripartism, could be essential in the
effective implementation of measures to address the COVID-19 outbreak and
its impacts.®’ In that sense, social dialogue at enterprise level is critical, as
workers need to be kept informed, consulted and kept aware both as regards
the impact on their own conditions of employment and as to the steps they can
take for their own protection. All the more so due to the fact that the social
partnership in Serbia is underdeveloped and access to social justice is difficult,
because, among other things, labour inspection is burdened with numerous
problems, the most significant of which is the low number and insufficient
training of inspectors. A contributing factor is also the unclear structure of
the inspectors’ jurisdiction, which often results in cases being designated as
outside of their jurisdiction. On the other hand, most of the labour disputes
are solved before the court (courts of general jurisdiction), in lawsuits that last
around four years on average, while the potential that the peaceful settlement
of labour disputes can have on establishing and maintaining social peace is
not being used nearly enough.

and the World of Work: Serbia. Rapid Assessment of the Employment Impacts and Policy
Responses, International Labour Organization, Geneva, 2020, 34.

66 M. Pajvanci¢, N. Petrusi¢, S. Nikolin, A. Vladisavljevi¢, V. Ba¢anovié¢, Gender Analysis of
COVID-19 Response in the Republic of Serbia, OSCE Mission to Serbia / Women’s Platform
for Development of Serbia 2014-2020, Belgrade, 2020, 25. This requirement is confirmed
in the International Labour Organization Migration for Employment Recommendation
(Revised), 1949 (No. 86), par. 5 (2). It is also in line with the World Health Organization
Considerations for Public Health and Social Measures in the Workplace in the Context
of COVID-19, which asks that special attention be paid to reaching out to and engaging
vulnerable and marginalized groups of workers, such as those in the informal economy and
migrant workers. Annex to Considerations in adjusting public health and social measures in
the context of COVID-19, https.://www.who.int/publications/i/item/considerations-for-public-
health-and-social-measures-in-the-workplace-in-the-context-of-covid-19, 1.11.2020.

67 ILO Standards and COVID-19(coronavirus), International Labour Organization, Geneva,
29 May 2020 - Version 2.1, 7.
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It seems difficult at this moment in time to assess the long-term impact
of the epidemic on employment of migrant workers in the Republic of Serbia.
However, bearing in mind that the number of foreigners employed in the
Republic of Serbia is not particularly large in relation to the total number of
employees, it is safe to assume that the reduction in the number of foreigner
workers, resulting from the outbreak, will not significantly affect the dome-
stic labour market. On the other hand, the idea of helping a large number of
Serbian nationals - returnee circular and seasonal workers with incentives to
stay and work in Serbia (later refined to include all those who will not be able
to move for temporary work outside Serbia this year), appears to have been
dropped.®® It would still be important to design some incentives for all those
Serbian nationals who had work permits in a foreign country, since they are a
mostly vulnerable population whose number is estimated by the International
Labour Organization experts to be in the range of 150,000 potential migrants.*
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Ipog. op Jbybunra Kosauesuh,

Baupeonu npoghecop Ilpasnoz paxynmema Ynusepsumema y beoepady
Bowrxo Jlamxosuh,

Munucmapcmeo 3a pao, 3anouibasarse, DOPAUKa U COYUJAIHA NUMALLA

Ilpagnu nonoscaj paonuxka muzpanama y Penyonuyu
Cpouju, c noceOHuM 0c8PMOM HA TLUXOE CIAMYC Y
epeme enudemuje 3apasne o6orecmu Covid-19"

Peszume

3a muepanme y Penyonuyu Cpouju, ocmseapusarse npasa Ha pao 6e3aHo
Jje 3a ucnyrmervbe 0CHOGHE c8pxe eKOHOMCKUX Muepayuja, 6yoyhu 0a je muxoso
PAOHO aHeadicosarbe 00 uHmepeca He camo 3a paouuxe mucpanme, éeh u
3a wuxose nociooasye u opaicagy npujema. Penyonuxa Cpouja, npumom,
WMumu ceoje HayuoHaIHe unmepece ypehusarnem 3anouLbasarea Cmpanayd,
Kao U Ynpasmarwem Mmuepayujama Ha ceojoj mepumopuju, 3002 ueza ce
NUMarbe paoHoe AHeaNico8ara paoHuKa MUSpaHama Hala3u Ha npecexy
paonoe u umuepayuonoz npasa. Koaymopu ogoe unanxa nacmojanu cy oa
ucmpangice pazeoj MUSpayUoOHUX Kpemarsa paoHuxa na mepumopuju Penyonuxe
Cpbuje, kao u KwbyyHe npagHe acnexme wUX0802 3anoubasara y domahem
nosumugHom npagy. Taxohe, pazmompen je u pusux paone excnioamayuje
Muepanama, u mo Ha npumepy epyne paonuxa uz Mnouje aneasxcosanux 3a
pao y Cpbuju uuju je ocem.mus nonodicaj uckopuwhien 3a cmeaparse npoguma,
0y0yhu 0a y npeOmMemHom Cayuajy Muepanmu HUCy umaiu opyeoe usuasa
00 da Hacmage da pade y dezpaoupajyhium ycroeuma. Konauno, y paoy je
PA3MOMpPeEH 1 NOA0AHCA] PAOHUKA MUSPAHATA THOKOM enudemuje 3apasHe
oonecmu Covid-19, nocebno y deny Koju ce muie nocreouya npociauierba
sanpeonoe cmarea (nocedHa ozpanuyerba c10b60de Kpemarbd, 8alcerse
bopasuwine U paoune 003607, 0CEM/WbUBOCH 3ANCOJICHUX Y HEDOPMATHO]
EKOHOMUJU), KAO U NOL0ACA] eMUspanama Koju cy ce 3002 enudemuje epamuiu
v Cpbujy, kao oparcagy nopexa.

Kuwyune peuu: paonux muecpanm,; npago Ha pao; pericum O080jHUX
00360114; paona excnaoamayuja, enudemuja 3apasne oonecmu Covid-19.

70 Ynanak campiku pesyirare HCTPaKMBama Koje Cy KOayTOpU CIIPOBEIM Kao JIOIPHUHOC
n3pagu [mobanHor m3Bemraja o pamHunuMma murpantuma 3a XXIII Ceerckum KoHTpec
MelyHapoaHor yapykema 3a paJHOT IpaBo M COLUjalHy curypHOCT “M3a30BHM 3a cucreme
pazHor npasa u conjaigae curypaoctu” (Jlmma, 7-10. centembap 202 1. roqune). Koaytopcku
norpuHoc pod. 1p Jbyonunke Kopauesuh Hanmcas je kao pe3ynTar BeHOT paja IMoJ] OKPHIbEM
npojexra [IpaBHor pakynrera Yausepsutera y beorpany “Enunemuja. [Ipaso. ApymTBo”.
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V3BopHU Hay4YHU WIaHAK™®
Ilpogh. op Cnobooanka Kosaueeuh-Ilepul’',
Banpeonu npogecop Ilpasnoe paxynmema Ynusepszumema y [puwmunu
ca npuspemenum ceduwmenm y Kocoscrxoj Mumposuyu

UDK: 342.726-055.3(497.11)
305(497.11)
331.101.24

JAUCKPUMHHAIIUJA HA PA/1Y OCObA
TPAHC* H/IEHTHTETA

Ancmpaxm: Tepmun mpancunumpanc™® (mpauc ca acmepuckom, ca
36€30UYOM) 03HAYABAOCODEUUjUCEPOOHUUOECHMUMEMPA3TIUKYje0ON
onakojuumjenpunucannopohersy.Ose ocobe oocmynajy 00 pucuoue,
OUXomoMHue nooeie Ha MyWKU U HCeHCKU NOJI, U A oM 0epuHUcane
Yyiioze poda u pooHoe uoenmumema. Yecmo ce ucmude 0a mpanc ocooe
(mpancpooue ocobe) npesazunase poOHU OUHAPUIAM Y OPYULINEEHUM
npaxcama ceojum He-ounapro oopehenum udenmumemuma.Cmoea
ux wecmo xamezopuuty y ,,0cobe mpehiez nona — mpehee pooa*”. Ose
o0cobe npedcmasnbajy jeOny 00 HAjOUCKPUMUHUCAHUJUX NONYAayUjd
y noenedy ocmeapusarba HYOCKUX npasa, 3002 yeea ux HA3ueajy
,, Heguomsuea meaa‘ — y OpyutmeeHom, MeOUYyuHCKoM U NpasHoMm
cmucny. Aymop y pady amanuzupa cmamyc u nonoxcaj ocooa
Mpauc udeHmumema y 0Cmeapusary npasa Ha paoy u no8oooM
paoda. Ceemenm pada u 3anouL/basared cy oonacmu y Kojuma je
OUCKPUMUHAYUJA HAJ3ACMYN/beHUjd U CA  HAJOANeKOCEeNCHUJUM
nocreouyama, jep npooyosmyje u nadambe nosehasa coyujanmy
UCK/BYYEHOCH MPAHC 0co0d.

Kawyune peuu: mpanc, mpanc*®, mpancpoonocm, poonu uoeHmumenm,
QUCKpUMUHAYUJA HA PAO).

" e-mail: slobodanka.peric@pr.ac.rs
Pao npummen: 10.06.2020.
Pao npuxsahen: 20.07.2020.
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1. YBoaHa pa3mMaTpama ocTaTycy M I0JIOKajy TPAaHC HIEHTUTETA

TepMUHOONIKH, TPAHCUIUTPAHC* (TPAHC ca ACTEPUCKOM)' je KPOBHH
1ojaM KOjUM O3HadaBaMoO 0CO0€ YHjU C€ POIHH UJICHTUTET Pa3lIUKYje O
1oJ1a KOJHUM je TMPHUIHKCaH 1o pohemwy.” Onpehernn 6poj byau ce, HAauMMe,
He uaeHTHU(UKY]je ca MMoJIoM JOoOUjeHUM Ha poljeHy, rma ce jaBjba MpodiIeM
y BHIly FbUXOBOT' YHYTpAIIkhEr JI0KUBJbaja POAa, KOjU HUje Y CKIIaTy ca
nosioM. CaBpeMeHO JPYLITBO, T'eHEePaIHO, (PYHKIIMOHUIIE Ha OUIIOIapHOM
HPUHIIHITY, OTHOCHO HAa JIUXOTOMM)H ITOJHOCTH — MYIIKH U JKEHCKH TI0J1. Y
TOM MaHUPY,,Jby/ICKE JeTHHKE, C€ Ka0 OMOJIOIIKY EHTHTETH KaTerOpu3yjy Kao
MYUIKE U KeHCKe",® IITO 3HAa4U Ja Cy CBU MOjeAUHIIM PUTHIHO (CTPUKTHO)
POITHO ONpeNeJbeHN Y OKBHPY AMXOTOMHE POJIHE MOJIeIIe Ha (CaMO Ha) MYIIIKU
¥ JkeHCKH po.* Ha TeMesby TakBOTr OumosiapHOT, TUMOPQHOT KOHIENTa 1aTa
cy onpehema pona u nepunucame pogHor uaeHTuTeTa. TpaHc ocode, Kako
ce MCTUYE y JINTEPaTypH, MpeBa3uiia3e poaHu OMHApH3aM y APYIITBEHUM
mpakcama CBOjUM He-OumHapHo onpehenum mpenturetmma. Crora, ce
neduHUILy U Kao ,,ocode Tpeher nona“ uiu ,,rpeher poga™’ Y kaTeropucamy
TpaHc 0co0a (Kao ¥ MUCPOIHUX 0c00a),’ 4eCTo ce mpaBe I'Pelike,jep MoCToju
JocTa npekianama Mel)y Tpanc naenturetuma.’ Tako ce, Ha mpuMep, mojam
TPAHCPOJHOCT M JJaJbe KOPUCTH HAM3MEHMYHO Ca MIOjMOM TPAHC WIIHM TpaHC*
Kao TeHePHYKH I10jaM 3a CBE 0C00e YHjH C€ POIHU UICHTUTET Pa3IHKyje Ol
noJsia npunucator mo pohewy.® Kama ce rosopu onpuiarohaBamwy pogHOr
UICHTHTETA, BAYKHO je HAIJIACHTH Ja HeKe O TUX 0co0a mMajy notpedy 3a
MonU(pHKANNjOM Tella y IHJbY puiarohaBama poJHOT HICHTUTETA IIpeMa
caMoJie(pTHUCAHOM IT0JIa, JIOK Ipyre HeMajy. Y o0a cirydajy HEOITXOIHO je
CBAaKOM TPAHCHJEHTUTETY oMoryhuTtu mpasa, o0aBe3e U OATOBOPHOCTH
CXOJIHO TOJTy/poay ca kojuM ce uaentudukyje.” To mabe ykasyje Ha jenHy
€CEHIIMjaIHy YHEbEHHUILY, 1A jeJaH 1e0 TpaHC ocola Mpoia3u Kpo3 pa3induTe
0o0IIMKe TpaH3WIMje — COIMjallHy, MEIUIMHCKY, npaBHy. CorujairHa
TpaH3UIMja ce OJHOCH Ha XKMBOT 0CO0€ y CKJIaJy ca CBOJUM POJHUM
UJICHTUTETOM y CBOM OKPYIKEy — 0c00a mpuiarohasa cBoje nuMe, 3aMEeHHUILY,
POIIHO M3pa)kaBamkbEe U yJIOTY CBOM POIHOM HACHTUTETY. [lon MenumHCcKoM
TPaH3UIN]OM IOpa3yMeBaMO XOPMOHCKO-XHPYPIIKO ycKiIahuBame Tena ¢
POIHUM UAECHTHTETOM. JIOK Cy paHHje KpO3 OBE MEUIIMHCKE HHTEPBEHIIH]E
Morute 1a mpoly camo TpaHcnonHe oco0e (M Koje Cy MopaJie a IPUCTaHy Ha
HEJIOKYIIaH XOPMOHCKO-XUPYPLIKK TPETMaH), JaHaC Cy pa3iIu4uTe BPCTE
WHTEPBEHIIMja JOCTYIHE TpaHCOcOOaMa pa3Iu4YUTHX WICHTHTETA, a Of
3IpaBCTBEHUX PaJIHUKA CE OUEKYje a HHTEPBEHIIUje IPHIIaroe norpedama
came ocobe. BaskHo nuTame 3a TpaHCOCO0E je 1 IpaBHA TPAH3UIIH]jA, OHOCHO
NPaBHO MPH3HAKE PO/, a MPEACTaBIba IPABHO/3aKOHCKO IpHilarohaBame
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JUYHOT UMEHA, O3HAKE M0J1a ¥ OCTAJINX M0JaTaKka y JOKyMeHTUMa (Y HEKUM
3emJbama 1 CpOuju y OKBUPY jEAMHCTBEHOT MAaTUYHOT Opoja rpahana) pogHoM
uaeHturery ocode.”’ Kox Hac ce mocienmsux roaMHanocTeneHo hopmupa
CBECT O MOTPedU NpU3HaBamka TPAHC 0co0aMa BHXOBOTI HOBOCTEUEHOT 110J1a 1
HOBOTI UMEHA pa/ii IPAaBHOT KOHTHHYHUTETA IIPOMEHA 3aII04YeTUX XOPMOHAIHO-
oneparuBauM myteM.!! IIpBa omepanuja npunarohaBama nojia y Haiioj
3emMJpM u3BpieHa 1989. ronune. CpOuja je naHac ,,3eMJba 34PaBCTBEHOT
Typu3Ma“, KOHKpeTHO, beorpasn je mocrao jenan ox HajIo3HATHjUX LEHTapa
3a OBY BPCTY MHTEpBEHLMja Y cBeTY. HacynpoT TakBOj MEOUIIMHCKO] TPAKCH,
npema aomMahuM M CTpaHMM HM3BELITajUMa OpraHU3aluja Koje ce OaBe
CTamkEeM JbYACKHX IIpaBa UCTAKHYTO je Ja Cy TpaHCPOAHE ocobe jeqHa of
HajIMCPKUMHUHUCAHHUJUX TOIMYyJanuja y HaleM ApymTBy.”> TakBo crame je
Mame-BUIIE 3aCTYMJbEHO INPOM cBeTa. C LUIbEM JenaToNoru3annje TpaHe
oco0a, 1 ’bUXOBE CoLlMjasiHe MHKITy3uje, EBporicku napnamenT je y ¢pedpyapy
2017. roguHe, IPUIIMKOM Ilacama O PABHOIPABHOCTH Y 00JaCTH MEHTAIHOT
3[paBJba 3aXTEBAO BHIIE aKI[Mja 3a 3aIITHTY TPAHC M HHTEPCEKC ocoba.
Kpyuujanau kopaxk 3a Jajpy JenaTojaorusanuje Tpanc ocoda je oueHaCBeTcke
3paBCTBEHE OpraHu3aluje Ja TpaHCPOXHOCT, ocehaj mpumagHoCTH
CYNIPOTHOM I10J1y, He Tpeba cMaTpaTh MEeHTaJIHUM 000JbemheM, wTo je C30
nokyMeHToBajia y 11. Bepauju Mehynaponne kinacudukanuje 6onectu (In-
ternational Classification of Diseases, ICD-11). OBaj ctaB nonasu cenam
JelleHrja HaKOH LITO je IPBH MyT KJIacU(PHUKOBaHA Y OOJIECTH MEHTaJIHOT
3apaBiba (1948. ronune).

2. JenHakocT Ha pajay vs.IHCKPUMHHAIUja TPaHC 0co0e

Ca acniekTa JbyICKHX ITpaBa Moke ce pehin 1a TpaHc ocoOe mpeacTaBibajy
jeaHy on HajAIMCPKMMHUHHUCAHUjUX momnynanrja. OBe ocode cy BEKOBUMa

10 Ira je TpancpomuocT: http://xyspectrum.org/wp-content/uploads/2019/03/trans-za-PDF.pdf
11 Awnanusa nponuca 00 3nauaja 3a nonodxcaj mpancnonux ocooa, IIoBepeHHK 3a 3aIUTHTY
paBHompaBHocTH, 2012. JlocTymHo, ravnopravnost.gov.rs/analiza-propisa-od-znacaja-za-
pravni-polozaj-transpolnih-osoba/ (12/06/2020)

12 3aBpurHu U3BeIITaj O CTamy Jbynckux mnpasa y Cpouju 3a 2018. romuny,[Elnexrponcka
Bep3uja). Hoctymno: https://rs.usembassy.gov/st/human-rights-practices-2018-sr/ wuhttps://
rs.usembassy.gov/sr/human-rights-practices-2018-str/ (12.06.2020)

13 3. Mpumesuh, Tpancpoono nuye npasde, TpaHcpomHo nuie mpasae, VHCTUTYT
IpyIITBEHUX Hayka, beorpax, 2017, ctp. 67 u naswe.

14 Hoxyment Ha3Ban ICD-11 npencraBibeH je CBETCKO] CKyNMIITHHM 31paBiba y Majy 2019.
y JXKeneBu ma Ou ra 3emMJbe WIAHHUIIE YCBOjHiIe, U cTynuhe Ha cHary y janyapy 2022. roguHe.
Hoga knacudukanuja cagpXu 1 HOBa NOMNIaBJka YKJby4dyjyhu jeqHo mocBeheHo cexcyamHom
37paBIbY.

Jokyment noctynan: https://www.who.int/classifications/icd/en/ (18.06.2020)
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Ousie 1 jou yBeK Cy jeJiHa O HajBYJIHEPAOMIIHUJUX MOIyJIalija y MOTJIeay
xomodobuje, Tpanchoduje, IMCKpUMHUHALIN]E, CeIperanyje 1 IpyTrux BU10Ba
pacIipocTpameHe TpajHe HeTOJIEpaHIHje, ITO MMa 3a IOCIeIULy COLMjaTHy
HCKJBYYEHOCT, CKJIOHOCT Ka KPUMHMHAIY M MPOCTUTYLHjH, BEIUKU OpOj
cynnuaa mehy oBum ocobama. Masia ce TpancocoOe Hajlaze y akpOHUMY
JITBTU,"” oHe cy 4ecTO HEBU/JBUBE, a BHUXOBO TMOCTOjarbe, UICHTUTETH
u notpebe ocTajy y ceHIu ocola JIpyrauuje ceKCyajlHe OpHjeHTaluje o
XeTepocekcyaiiHe —1e30ejKH, Tej MylIKapama 1 Oucekcyainux ocoba.'® Y
LWJbY AENAaToJIOTH3alyje OBe MomyJamnuje,npeMa npernopykamaEBporcke
komucwuje (u3 2012. roqune) u EBponckor napiamenTta (u3 1989. ronune),
3eMJbe Koje ce KaHAuayjy 3a uiancTtBo y EY Tpeba na npenysmy oapehene
KOpaKe 3alITUTE TPAaHCPOIHUX 0coba 1 ycBoje oiroBapajyhe 3aKoHOAaBCTBO, TE
na, u3Mel)y ocrasor, came ApKaBe WIAHUIE yUHHE J0CTYTHUM HHpOpMaLuje
0 mpobiieMrMa ca KOjuMa c€ CyodaBajy TpaHCpOAHE ocobe, HapOuYHUTO
Yy OIHOCY ca 0cOOJbeM COLMjaIHUX CIYy>KOHW, MOJHULIM]OM, FPaHUYHUM
BJIACTHMA, MAaTHYHUM Ciy>k0aMa, BOjJHUM BiacTuMma u apyro.Cpouja je
HauMHMIA (CKPOMaH) MPBH KOpak ycBajambeM M3mena u noryHa 3akoHa o
3IpaBCTBEHOM OCHTypamwy y jyiy 2011. roqune'’ (crynuie cy Ha cHary 1.
janyapa 2012. rogune), KOjuM ce MPOMEHa I10J1a U3 MEAUIIMHCKUX pa3jiora
KJIacu(uKyje y 3paBCTBEHE YCIyTe Koje ce 1eJIoM (pUHAHCHPajy U3 CPeCTaBa
00aBe3HOT 3/IpaBCTBEHOT OCUTypama. Ta oapeada je yHeTa U 'y HOBU 3aKOH
0 31paBcTBeHOM ocurypamwy Cpouje'® (unan 131), cxomHO KojojjenpoMeHa
1ojia U3 MEIULMHCKUX pasjiora npeBuheHa Kao 31paBCTBEHA yciayTra Koja
ce 00e30elyjy ocurypaHuM TMIMMa U3 CpeAcTaBa 00aBe3HOT 3IPaBCTBEHOT
OCHUTypamay BUCHHHU Of HajMambe 65% o1 LieHe 3apaBcTBeHe yenyre (wial 131.
ctaB 4. Tay. 3).Y uunspy gajbe JenaToNoru3auju TpaHe ocoda, Kako Ou ce oBe
oco0e4ecTo KaTreropucaHe Kao ,,HeBUAJbUBA Tena™,"” yYHHMUIIA BHIJBHBUM,
Cpb6wuja je 20. jyna 2018. ronune ycBojusia U3MEHE M AONyHE 3aKOHA O
MaTHyHUM Kiburama.”’ Houm 3akoHom o MatnaHuM Kiburama (3MK), cxoHo
wiany 45(0), y MAaTHYHY KIUT'Y pol)eHUX ynucyje ce moaaTak o NpoMeHHU

15 Axponum JI'BTU (LGBTI) — ckpahennna 3a ne30ejke, rejese, OMceKcyanie, TpaHCPOTHE
u uHTEepcekc ocobe. OBaj akpoHUM je mpepactao y LGBTIQ*

16 O mpancpoonocmu, JocTymHo: Xyspectrum.org/wp-content/uploads/.../trans-za-PDF.
pdf(19.03.2020)

17 U3mene u nmomyHe 3akoHa O 37paBCTBEHOM ocurypamy u3 2011. romuse,,,Cuyorcoenu
enacuux PC*, 6p. 57/2011.(ctynune cy Ha cHary 1. janyapa 2012).

18 3akon o 3mpaBctBeHOM ocurypamwy (330), ,,Cuyorcoenu enacnux PC”, 6poj 25 oxm 3.
anpuia 2019.

19 Tepmun ,HeBUIJBMBA Tena“ mpey3er u3 pamosa 3. Mpmesuh, TpancpomHo muie
npasze,on. yum, ctp. 119-120.

20 3aKkoH 0 MaTHYHHUM KBHTrama, ,,Cryowcoenu enacnux PC*, 20/2009, 145/2014u 47/2018.
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MoJia HA OCHOBY peller-a HAJIe:KHOI opraHa (ONIITHHCKA yNpaBa,
O/IHOCHO I'pajJicKa ynpasa, OlIHOCHO rpajcKa ynpasa rpaaa beorpana),”
KOje ce JOHOCH HA OCHOBY MPONHCAaHe MOTBP/Ae Ha/lJIeiKHe 3paBCTBeHe
yeranose (unaH 45(0), cra 1. 3MK). biamke ogpennuie o HaYMHY U3aBamba
u obOpasall MOTBpAE O IMPOMEHH I0Jia, KOjy M3/aje HaJJIeKHa 3paBCTBEHA
ycTaHOBa perynucane cy [IpaBUITHUKOM O HaYMHY M3AaBama U oOpaciy
HOTBP/IE HAIJIXKHE 3[IpaBCTBEHE YCTAHOBE O MPOMeHH rojia.” [Ipema uinany
3. naBenenor IlpaBuiHuKa, ycioB Aa OM HaJaJe:)KHA 34paBCTBEHA yCTAHOBA
n3Jana noTBpAy O IPOMEHHU MoJaje: 1) cipoBeieHa HajMame jeAHOT O
XOPMOHCKE Teparuje y3 MHIMKalujy u npaheme nekapa crenujanucre
NICUXUjaTpHje W JIeKapa CIEUHjaINCTe Ca YXKOM CIeIUjajnu3aiijoM
SHJIOKPUHOJIOTHje MJIM 2) U3BpIICHAa XUPYPIIKa HHTEPBEHIIMja IPOMEHE
nosna. [ToTBpay o mpoMeHu nosia HaiJie)KHa 3[paBCTBEHa YCTaHOBA JOCTaBIba
HaJIJISKHOM OPTraHy KOjU BOJAM MAaTHUYHY KEHTY POhEHHX 3a JIUIE KOje je
MPOMEHHJIO IO, U TO: 1) IO OKOHYAbY MOCTYIKa O TPOMEHH T10JIa TI0 3aXTEBY
JUIa KOME je TPOMEH-EH TI0JI Ui 2) y poKy of 15 naHa of 1aHa OKOHYama
HOCTYIIKa poMene noja (13 wiad 5. [IpaBuinuka).” Cama ynmeHHIa J1a
3aKOHOJABaI] HOpMHpa 00aBe3y yInuca MpOMEHe mojia Jeyje aBaHTapaHo,
MehyTHM, HOBUM 3aKOHCKUM PELICHEM HHje C€ MHOTO JOMPHHEIIO CTaTyCy
Y TIPaBHOM TIOJIOXKajy OBe Momyanyje. MUIJbemba cMO J1a je OBHM JIp)KaBa
caMo HacTojaJiajia UCITyHH JOpMY 110 OCHOBY 00aBe3a Koje HaMehy eBporicke
MHCTUTYLIMje Y 00JIaCTH JbyICKHX IIPaBa, IITO NOIpa3yMeBa 1 ,,BUAJbUBOCTH
TpaHC HACHTHTETA Y MPAaBHOM CHCTEMY, €BUJCHTHO 0e3 MHTEHIHU]je Jaa
TPajHO M HAJAacBe KBAJIMUTETHO PETyJHILIE CTAaTYC U MOJIOXKA] TPAHC 0coda.
Hauwme, 13 HaBeJeHOT 3aKOHOJABHOT PEUICHa jeJUHO je MOXBaTHOYKUIAHhe
Jocafallmbe mpakce 00aBe3He TeHUTaIHE ollepalnje U CTepUIIN3alnje, Kao
YCJIOB 32 IPOMEHY JTMYHUX JOKyMeHaTa. TakBa HOpMaTHBa HHjE y CKJIaIy ca
3axTeBuMa [lapnamenTapue ckynruna Beha EBpomne,koja mo3uBa apkase
YIIaHMILIE 12 TPAHCCEKCyaTHUM oco0ama 3ajamMmue IpaBa Ha IPOMEHY HoJlaTaka
y JINYHUM JJOKyMEHTHMa y OIHOCY Ha NOJI, 0e3 Jla TAKBY TPOMEHY MPETXOIHO
YCIIOBJbaJbaBajy MOABPraBamy CTCPUIH3AIM]HA WU APYTUM MEAHIIMHCKUM
3aXBaTUMa — Kao IITO je MPOMEHa IMoJla MJIM XOPMOHCKa Tepamuja.® Y

21 Ynan 456, 3MK y Besu ca unanom 6. ctas 2. u 4. 3MK)

22 ,,Cryocoenu. enacnuxPC*, 6p. 103 on 26. nenem6Opa 2018. [IpaBMIHHK O COpPa3yMHO
JIOHOCE MHHHCTap JIPKaBHE yIpaBe U JOKAIHEe CaMOypaBe U MHHHUCTAP 3/paBjba Ha OCHOBY
unaHa 450 ctaB 5. 3akoHa 0 MATHYHUM KEHUTaMa.

23 TloTBpza o mpoMeHH ToJa je jaBHa ucnpasa (wi. 2. [IpaBunmHuKa) 1 n3zaje ce Ha odpacity
Oene 60je, popmara A4, koju je OAIITAMIIaH y3 OBaj NPABIIHUK U YNHH HETOB CACTaBHHU JICO
(unan 4. [IpaBuiaHUKA).

24 Pesonyyuja Eeponckoe napramenma o0 14. ¢ebpyapa 2019 o npasuma umnmepcexc
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OJJHOCY Ha CTaBOBE U IIPENOPYKE EBPONCKUX MHCTUTYLH]Y, U Y OAHOCY Ha
ynopenHy npakcy Behnne zemasba Moxe ce pehu na je ogpendama 3akoHa
0 MaTMYHUM KmbHTramarpahaHncku cratyc TpaHc ocoba BpaheH aBa Kopaka
yHazag. OBo crora jep y MOCTYyNKY ycKiauBama pPOZHOI MICHTHUTETA
TpaHCpoAHa ocola y HaIlo] 3eMJbH MOXKE Jia Ce YIHILIE y MATHUHY KIUTY
pOheHux, a U3BPLIM IPOMEHY JIMYHHUX JOKYMEHATa, CAMO Ha OCHOBY ITOTBP/E
3IpaBCTBEHE YCTAHOBE Ja j€ MPOIIJa MCUXOJOUIKO BEIITAYCHE U TOAUHY
JlaHa XOPMOHCKE Tepaluje mpernucate o CTpaHe eHaoKkpuHonora. [lakie, u
JaJbe MocToje ,,J1Ba KOpaka™ — 3aBUCHOCT IIPaBHOT MPU3HAKHA IIPOMEHE 0J1a
MEIUIUHCKUM TPETMAaHOM, a jeJUHH HAIIPEJaK je IITO je 0Baj TPETMaH Mambe
MHBa3MBaH. THMe je caMo MPUBHUIHO OJNAKILAH 0JIOXkKA] TPAHCPOAHHUX 0c00a
y MOCTYNKY yckinahuBama GaKTHUKOT U IPaBHOT cTama. De facto, 0BAKBOM
peryjJaTUBOM c€ XMBOTH OHHMX TpaHC ocoba Koje MpHUCTajy Ha OBa ,,1Ba
KOpaka“ M Jajbe CTaBJbajy ,,Ha YEKame ', IaKie, JOK HE 3aBplle MPoLenype
MICUXHUjaTPHUjCKEe MPOLIEHE W XOPMOHCKOI TpeTMmaHa. HaBenena mpaBHa
perynaTtuBa HE caMo Jla CTaBJba Ha ,4eKame' JINYHU CTATyC TPAHCPOIHE
oco0e, Beh )KMBOT TpaHC 0co0e T0BOIH Y BaKyyM,KOjH je ca JaJIeKOCEKHUJUM
nocjenruaMa HapouuTo y (asu TpaH3uLMje, OAHOCHO, Kajla Cy IPOMEHE
(M3MYKM BUIJbMBE a HECAIJIACHE Ca MO0JOM BEpU(PUKOBAHUM Y JIMIHUM
nokymeHTHMa. To 3Hauu Aa y Tom nepuony Hehe nmaTu onrosapajyha inuna
JOKYMEHTa, OAHOCHO OHA KOja OJroBapajy bUXOBOM POJHOM HICHTHTETY U
omcy,” u Hehe Mohu HEOMETEHO J1a OCTBape CBOj JTMYHH CAaTyC Yy CKJIaIy ca
POAHUM HUACHTUTETOM, Tj., 1a OCTBapy]jy paBa U3 paJHOr OJHOCA Y CKIIATY
ca CBOJUM POIHUM MJICHTUTETOM, Jla 3aXTEBajy 3aLUTHTY O]l 3JI0CTABJbaba
U CEKCyaJHOI' y3eMHUpaBamba — CXOAHO camoae(UHUCAaHOM TOIy/pony, 1a
ocTBape MEH3Ujy Mo ycJIOBUMA MpeMa caMoAe(UHUCAHOM IIONy/poay, a
ce o0pa3syjy, WIKOIYjy, a Ty Cy U ApyTra npaBa — Ja IyTyjy BaH rpaHuLA
3eMJbe, Ja CIy>Ke Ka3Hy 3aTBOpa y CKJIaly ca IOJIOM, Jia ce 0aBe CropToM
CXOIHO caMojie(prHUCAaHOM Oy UTH. JacHO je a ce TMMEe OTBapa MyT Ka
JUCKPUMUHALIU]H TPAHCPOAHUX 0C00a Ha OCHOBY POJHOT HICHTUTETA, Y CBUM
aCMeKTHMa OCTBapUBamba JINYHOCTH YoBeka. C ipyre cTpaHe, Mopa C €y3eTH
y 003up /1a YCIIOBJbaBambE IPABHOT IPU3HAKA POJHOT HACHTUTETA IPOJIACKOM
Kpo3 OpojHe MEIUIIMHCKE TPEeTMaHa, JMCKPUMHUHUIIEC BETUKH Opoj ocoda
TpaHC MJICHTUTETA KOje HE JKeJie WM HUCY y MOTYRHOCTH /1a ce MOABPrHY
XOPMOHCKO] Tepaluju U3 pa3IMduTHUX pasiiora, yKJbydyjyhu u pusuke ox
HEraTUBHOT yTHIIaja HAa lbUXOBO 3[IPaBCTBEHO CTambE U ¢J1. OBaKBO 3aKOHCKO
pelIene 101a3n y TPeHYTKY Kaja y MHOre 3emMJbe Beh uMajy oJlakIlaHe

0c06a(2018/2878(RSP))
25 I'emen Cpouja, JoctymHo:https://www.transserbia.org/ (15. 07.2020)
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npoLenype y NOoCTyIKy MpaBHOr NMpHU3Hama pogHor uaeHtutera.llpumepa
paau,KoOMIapaTUBHE aHaJIU3€ yKas3yjy Ja yBoleme 03HaKe HEeyTpPaJHOT
10J1a WJIM IPOMEHA MOJHHUX O3HAKa y UACHTU(HUKALUOHUM JOKYMEHTHMA
0e3 mperxonHe onepanuje moryhe je on 2015. y HUpckoj, Kananu, Uspaeny,
KomymOuju, Hopseuikoj, ITossckoj, benruje on 2017. na Mantu, XaBajuma, a
o7 2014. y amepuukoj npxxasu Poxn Ajnenn u Ha TajBany, o 2013. y Operony
u Jyxnoj Kopeju, ox 2012. y kanaackoj nokpajuau Onrtapuo, ox 2011. y
[opryranuju, ox 2007. y lnanuju, a u 6e3 onepauuje u 6€3 MEIULITHCKE
nujarHose o 2014. y Jlanckoj, ox 2012. y Aprentunu, og 2015. y Koxym6uju.
O3Haka HeyTpaJHe NOoJHe npunagHocTu nocroju ox 2015. y Hemamny, on
2014. Tpehu mon kao kareropuja noctoju y Aycrpanuju u Uuauju, on 2013. y
banrnanemnty, on 2012. na HoBom 3enanny u ox 2009. y [Takucrany, on 20009.
y BepMoOHTY, ca MEIHIIMHCKOM JOKYMEHTALHjOM/IHjarHo30M auchopuje.’®

[IpaBo Ha XMBOT 0e3 JUCKPUMHUHALM]E je PYHAAMEHTAIHO IPABO
qoBeka.”’ Crora ce MUTamy, aHAJIM3K CTaTyca U MOJIoXKaja TpaHe ocoba Tpeda
INPUCTYIHUTH Ca aCHIEKTa YHUBEP3aIHUX JbYICKUX IPaBa, HajIIpe, ca acreKTa
TPaHTOBAamA, IOTOM OCTBapUBAaba U 3aIITUTE YHUBEP3aJIHUX IPAaBa YOBEKA.
3amTo HarjamaBamo oBe Kopake? CMaTpaMo Jia ce HajIpe JOBOAH Y TUTAHbE
rapaHToBame JbYJCKHUX IIpaBa, jep je y wiany 6. Onmra nekjiapanuja o
npaBuMa yoBeka u3 1948. roguHe nponucato Ja cCBaKOMMAaIpaBolacByaa0y
Jenpu3HaTKao npaBHu cyOjexT. [lakie, 1a Oyae mpu3HaT Kao JMYHOCT Mpej
3aKOHOM. 3a oco0e TpaHC MACHTHUTETA OBO je mpaBo (y HAIIOj 3eMJbH)
PECTPUKTHBHO U 3aKOHCKH YCJIOBJHEHO IPOJIACKOM KpPO3 MEIULIMHCKE
TPEeTMaHe U MPOLELyPe — XOPMOHCKE, IICUXOJIOLIKE, XUPY PLIKE-OlepaTHBHE
U CI., 0 YeMY je y IPETXOAHUM PeaoBUMaOmiIo peun. TakBa 3aKOHOAABHA
peryiaTuBa, M ca HHOM IIOBE€3aHa INpakKca IOCTyINama, AOBOIU IO
JUCKpUMMHAIIMjE Ta OCHOBY POMHOI HACHTHUTETA, HAjIpe, Yy HOIJIeAy
IpH3Hama rpaaHCcKor cTaTyca jeqHe ocode,a CaMUM TUM y CBUM acTeKTHMa
OCTBapHBama IMPaBHOI CYOjeKTHBHTETAa 0OCOOE TpaHC HICHTUTETA.
JuckpuMuHaiuja oBux ocoda HapyIiaBa jeaH O HajBaKHUJUX IPABHUX U
MOpAJIHUX NPUHLHUIA y CaBPEMEHOM [IPYLITBY — HPUHLMI (HAYEJIO)
JEIHAKOCTH JbYAH. JeIHAKOCT — 3Ha4YM J1a Cy CBH JbYAH BPEIHH IOIITOBAA

26 Ilpeysero: 3. Mpmesuh, TpancpoaHo nuiie npasae, on. yum, cTp. 4-5.

27 Committee on Economic, Social and Cultural Rights, General commentNo.18 (37):
Non-discrimination, 1989, 11/10/1989;Committee on Economic, Social and Cultural Rights,
General comment No.16: The equal right of men and women to the enjoyment of all economic,
social and cultural rights (art. 3 of the International Covenant on Economic,Social and Cultural
Rights), 2005, E/C.12/2005/4;Committee on Economic, Social and Cultural Rights, General
commentNo.20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of
the International Covenant on Economic, Social and Cultural Rights), 2009, E/C.12/GC/20.
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u ga cy, 0e3 003upa Ha pa3iauke Koje Mehy mHMa MOCTOje, jeIHAKH Y
JIOCTOjAaHCTBY M IIPAaBMMa, Tj. ]a Cy PAaBHONpPABHU.?® Y caBpeMEHOM MpaBy
MIOJI TUM C€ TI0lpa3yMeBa Ja ce jeIHAKO, OJJHOCHO PABHOINPABHO (jeIHAKOCT
U PaBHOIIPABHOCT C€ MOTIYHO HE MOAYAapajy)’’ TpeTHpajy CBU YIAHOBH
JIpYLITBa, y CBUM 00JacTHMa )HUBOTa Oe3 003upa Ha ypol)eHa UM cTeueHa
obenexja (moj, paca, BEpOMCIIOBECT, je3UK, 00ja KOXKe, ..) WU JOpyre
okosiHOCTH. HecnopHo je 1a mpupoaHe HejeJHAKOCTH HacTajy polemeM, anu
je IpYIITBO je JIEryo ,,BelTayKe  HejeAHAKOCTH, KOjy Iy TeM ITPaBHOT IIOpETKa,
MPaBHUX HOPMH JPYLITBEHU CHCTEM ,,aMOPTH3Yje" U Jlaje My APYILITBEHO
NpUXBAaTIEUBY Mepy. To je 3axTeB (yHIAaMEHTAJIHHUX NMPUHLUIIA U Hayelsa
colMjajHe MpaBle — HAYEIIHO IMPOKJIAMOBAKE JEAHAKOCTH Y MpaBUMa U
CTBapHa HEJEHAKOCT y OCTBAPUBamy UCTHX. pyTruM peunma, ,,ACTHHCKA 1
CaBpILEHA jeJHAKOCT J1aje BUIIE OHOME KOjH je Behu, Mame OHOME KOju je
MamH, U JSAHOM U JAPYTOM IIpeMa HBEeroBoj NpUpoau; oamepasajyhu Taxo
MOYaCTH MpeMa 3acily3H, Ta jeJHAKOCT Jaje HajBUILIE M0YacTH OHUMA KOjH
MMajy BUILE BPJIMHE, Makbe OHUMA KOjH UMajy Mambe BPJIMHE U 00pa3oBame,
a cBuMa mpeMa pasymy“’’ CylITHHA MpaBAe jeCTe YCTaHOBJbABAHC
jenHakocTH Mely HejelHaKMM CTBapHMa, CarjacHo BbUX0BOj pupoau. Kako
HaBou pod. boxxumap C. Mapkosuh ,,cylTiHa mpaBa Cy HejeJHaKoCTH !
Konzymupame GakTHuke HejeHaKOCTH, cBoleme Ha jeaHake MoryhHoctu
3a CBe, je YCIIOB 3a OCTBapuBame Hayena jeqHakocTu. [IpaBHa jeaHakocT je
KaTaJIu3aTop CBUX JbYACKUX ciio00a 1 paBa. OHa NPETHIOCTaBIba IPUMEHY
MPaBHUX IpOINKca Ha cBe rpahaHe, MO jeIHAKUM YCJIOBUMA — JEAHAKOCT Y
norJiely mpasa H jelHakocT y norsieny odasesa. Onpenbama Yerasa Cpouje
rpahanu cy jemHaku y cio0omama, mpaBUMa U IyXKHOCTHMa. Y unaHy 21.
MPOIMKCAHO je: ,,[Iped YCTaBOM M 3aKOHOM CBHU Cy jeaHaku .MehyTum,
KBaJIUTET jeAHOT IPABHOT CUCTEMA, U YOIILITE, CTENCH JIEMOKPATCKOT pa3Boja
HE MEPH CE OIICErOM, HU KBAaHTUTETOM IIPOKJIAMOBaHMX IIpaBa, Beh cTerneHom
peasnzanuje UcTUX. Tako je u ca MPUHIUIIOM jeJHAKOCTH 110 OCHOBY POJHOT
UJCHTHUTETA.Y MPaKCH ce MPUHLHII jeHAKOCTH IPBEHCTBEHO 00e30ehyje
3aIITUTOM OJ] AUCKPUMHHALIM]E, alli Ce TUME He UcLpIbyje. Hanme, mpaBHa
JEHAKOCT HUje caMo MYKO ,,[I0JJapEHO MPaBo™, Beh yKIJbyuyje U MEXaHU3ME
— MHCTUTYIIH]je, Oprane, 1 00JINKEe KOHTPOJIE Y OCTBAPUBALLY, IIOILITOBAY U

28 H. [Merpymmwmh, M. Bexep, IIpakmurym 3a 3aumumy 00 ouckpumunayuje, Sigrid Rausing
Trust, [TaptHepu 3a gemokparcke npomeHe y Cpouju, beorpan, 2012. roqune, ctp. 12.

29 C. Jamapesuh, 3awmuma 00 ouckpumunayuje na paoy, PamHo u couujajgHo Tpaso,
Beorpan, 6p.1/2012, ctp.62-85.

30 b. C. Mapkosuh, Ocred o odnocuma uzmely nojma npagde u pazgumia NO3UMUBHO2
npusamnoe npasa, beorpan, 1995, ctp. 21, 22.

31 b. C. MapkoBuh,/6uo.
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MPEBACXOIHO, MIPEAYy3UMamkEe Mepa y LUJbY CTBapama yciIoBa 3a HEroBY
npumeny. OHa U3BHpE U3 Ueje paB/e, NPaBUYHOCTH U IPUHIUIIA BIaJaBUHE
npaBa—ars boni et aequi. Y ToM CMHCITY OZIpa3yMeBa CTBapambe MPETIOCTABKH
Y IpaBHUX T'apaHlMja, Kako Ou cBUM I'pahaHnma Ouiia 10CTyIHA CBa paBa
u ciio0oje noj jeqHakuM yciaoBuma. [locmarpano ca pagHoOnpaBHOT TOMEHa,
MPUHLHUII JeJHAKOCTH TPaHC ocobamoipa3yMeBa HE CaMO jEeIHAKOCT Y
OCTBapHBamy IpaBa Ha paj U [0 OCHOBY paja, jeJHAKE yCJoBa paja Io
NPHUHLHKITY 32 jeIHAaK paj U paj MoJl jelHAaKUM yCJIOBUMa, jeJHaKa IpaBa U
vice versa, Beh u 3a0paHy AMCKPUMHMHALM]E Y 3aIITUTH MPOKIAMOBAHHUX
npasa,lipe] AP>KaBHUM U IPyTHM OpraHMMa CBUM 3aKOHCKHU PACIIOI0KUBUM
cpeactBuMa. M3 Tora mpousmnas, Ja ce Kao eIEMEHT jeIHaKOCTH MOjaBibyje
pasHonpagnocm, y paJHOIPaBHOM cMHUCIy. PaBHOIIpaBHOCT ozipa3ymeBa aa
OHHU KOjU yTBpDYyjy ¥ CHPOBOAE MPAaBO HE MOT'Y BPLIUTH JUCKPUMUHALH]Y
mely Jbyanma, Beh mpema cBUMa MOpajy IMOCTYNaTH Yy CMUCITY IPONHCa KOjU
CY HUCTOBETHH 32 CBE. 3aKOH HE MOYKE TEMEJbUTH CBOja IIPaBHIIA Ha pa3ivuKaMa
WJIM KapaKTepUCTHKaMa Koje cy HeOMTHE MM HenpaBeaHe (y CylpOTHOM
nManu OM ,,HempaBeJHE U HEHCIIPABHE 3aKOHE”, jep ,,lpaBla je MEepujo
UCIpaBHOCTH 3aKoHA™ — A. Poc).”?H emMa HHCTHTYTa MOAEPHOT PaJIHOT ITpaBa
y KOME HE TOCTOjH penepKycuja oBor Hadena. IlyHa paBHOmpaBHOCT y
JIPYLITBY WIKpa je of GopMmanrHo-paBHe jeaHakocTH. OHa moapasymMeBa
jenHaxke MOryhHOCTH y CBUM CerMEHTHMa KHBOTA — Y TIOPOAULH, 00pa30Bamby,
uH(DOPMHUCaY, KYJITYpH, 3all0LLbaBaby, pay, iedemwy.” Teopujcku, uaeja
PaBHONPABHOCTH/JEJHAKOCTH HM3pakaBa Cc€ KpPO3 pa3jIUYUTE KOHLEITE
(conmjaHa jeIHAKOCT, IPONOPLIUOHAIHA jJeAHAKOCT, JeAHAKH YCIOBH JKUBOTA
U J1p.), KOJU c€ y CYIITHHHU CBOZE Ha HCTY TEXKIbY — Ja ce 00e30ee jeHake
IIaHCE 3a CBE MOjeJUHIIC 1a YKUBAjy Y 100poOuTuMa u MoryhHocTHMa Koje
Ipy’Kajy CaBpeMeHa [IMBUITH3ALHja U IPYIITBO.** Y jeIHAKOCT Ha pajly yTKaHa
je IMMEH3Hja IPUCTOJHOT pajia, U CYyIITHHCKH, IPEICTaBba NOTPedy CBAKOT
YOBEKa Jla y)KMBa MIPaBUYaH U jeJHAK TPETMaH U jeqHake MOryhHOCTH Ha
pany. Anporo ToMe, IpUHIUIT HEAUCKPUMHUHALIMje ce y 00JacTu paja,
pasHuX ogHOca MaHH(eECTyje Yy HEKOJIIMKO cerMeHara: 1) jeAHaKoCT IaHCH
Yy JOCTYNHOCTU CBHUX PagHUX MecTa, QyHKLIHja U HOJ0XKaja; 2) jeaHaK,
MCTOBETaH TPETMaH y IpaBuMa 1 1y>KHOCTUMA; 3) jeTHAKOCT Y Harpahusamy
MYIIKEe M JXCHCKE pajHe cHare; 4) jeAHakocT MOryhHOCTH M TpeTMaHa 3a

32 II. JoBanosuh, Haueno jeonaxocmu y paonom npagy, 300pHuk pagosa [IpaBHor daxynarera
y Hoom Cany, 2018, Box. LII, 6p. 1, ctp. 19 u naswe.

33 C. Jamapesuh, 3awmuma jeonaxocmu sanocienux y ookymenmuma Eeponcke ynuje,
360puuk pagosa [IpaBHor dakynrera y HoBom Cany, Tomuna XLIV, HosuCagn, 6p. 3 (2010),
cTp.257.

34 C. Jamapesuh, 3amruTa o1 TUCKpUMHUHALK]E HA Paay,on. yum, cTp. 63.
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pagHuKe ca nmopoauyHuMm obase3ama.Kana roBopuMo o pajgHOIpaBHOM
MOJIOKajy TpaHc ocoba, Kao M KOJ aHaju3e CBHX TPaaWLMOHAIHO
ByJIHEpaOUJTHUX MOIyJIalija, Moxe ce pehn 1a 3aKoHOaBHA peryjiaThBa U
AHTUAMCKPUMHHAILIMOHE KJIay3YJenpykajy caMo (pyHKINOHAIHY jeTHAKOCT,
OJHOCHO MPOKJIaMyjy 3a0paHy TUCKpUMHHALM]E ajld HE JOBOAE — HE 3HAUe
ayTOMAaTCKH CIMMHUHHUCAKE CBUX OOJIMKA CUCTEMCKE IMCKPUMHUHALIM]E 1O
OCHOBY POJHOI HJICHTHTETA UJIM CEKCyallHe OpHjeHTanuje. Jpyrum peunma,
camo ce o0e30ehyje T3B. CTpyKTypaiHa jenHakoctT.”” OHa moapa3yMeBa
,,JElIHAKE IIaHCE™ 3a CBE, U 3aCHMUBA CE Ha Cy30Mjamy KaKo JUPEKTHE TaKO U
WHIMPEKTHE JUCKpuMuHamuje. MehyTum, OBUM ce He UCLPIIJbY]je T3B. IIyHa
PaBHONIPABHOCT, jep A0JIa3H [0 ,,HejeAHAKOCTH y ucxoauma. To 3Ha4um naje
0Baj BUJ 3aLUTUTE TpaHC ocola o AUCKPUMHHALIMjE HEIOBOJbAH, jep CE Y
MHOTUM 00J1aCTHMa jaBJba HEJEIHAKOCT KOja je pe3yJiTaT CKpUBEHE (OCpeHe)
nuckpuMuHanuje. CymTuHa jeJHAKOCTH TPAHC 0c00a, y MyHOM CMUCITY
NOMMatba Havela jeTHaKOCTH, jeCTe y OCTBApUBamy ,,JeAHAKUX MOryhHOCTH .
OpHOCHO, TEXIba je Ja CEyCIOCTaBH IyHa COLMjajlHAa M EKOHOMCKA
PaBHONPABHOCT OTKJIAlambeM T3B. CUCTEMCKe HejeqHakocTi. OBo cTora jep
je 3a CcBakO AMCKPHUMHHATOPHO IOCTYNAamkE€ YCTAaHOBJHEHO, YOHIITEHO
roBopehu, 11a je CKpUBEHA HEjeIHAKOCT YKOPEHEHA Y MHOTUM JIPYLITBEHUM
MEXaHM3MHUMa, MPOLeCHMa U MHCTUTYLHjaMa, IITO Y IPAKCH Pe3yJITHpa
HejeqHakuM MoryhHocTHMa, a KOHAYHO AOBOJM JI0 HEjeJHAKMX HCXO/Aa O
T0JI0Kajy MojeIMHALIA ¥ IPYLITBeHUX rpymna.*® Jlakie, ueja je 1a ce ocTBapu
T3B. ,,T/paHCc(OpPMaTHBHA — CBEOOYXBaTHA jeIHAKOCT .Y KOHTEKCTY HaBEACHOT
n EBporcku cya 3a Jeyjacka mpasa, Takohe, Hajaxe obase3y opacasu 0a
oMmoeyhu KOHmUHYyumem mpan3uyuje NPAGHUM NPU3HABAREM HOBOCMEUEHO2
nona v oMoryhasame npoMeHe nMeHa (ciydajesu B.nporus Francuske, Gu-
dvin npotuB UK, Grant nporus UK, L. npotus Litvanije),”’ Tpeba ce
PYKOBOAUTH IPUHIUIIOM IIPABHOI KOHTHHYUTETA UJICHTUTETA, IIpaBa U
Iy’KHOCTH TPAHCIIOIHE 0CO0€, IPE U MOCIIE BeHOT XOPMOHAITHO-OIPATHBHOT
npoueca npwiarohaBama IMojia, Ka0 W NPHUHIUIIOM PEJIEBAaHTHOCTU

35 KoHLENT CTPYyKTypalHE jeAHAKOCTH YCIIOCTaBJba CE CEAAMIECETHX TOJMHA MPOILIOT
Beka. O CTPYKTYpajHOj U APYTHM OOMHMIMMa jeqHakocTH, Bume y: C. Jamapesuh, 3amrura
JEAHAKOCTH 3all0CIIEHNX Y TOKyMeHTHMa EBporicke yHuje,on. yum, cTp.258 u naswe,

36 C.Jamapesuh, 46uo, ctp. 258.

37 Case of B. v. France (Application no. 13343/87) Judgment Strasbourg 25 March 1992.;
Case of Kristin Gudvin (Christine Goodwine) v Ujedinjenogkraljevstva br. 38957/95, Ilpecyna
Crpaszoyp 11 jym 2002. [Enekrponcka Bep3mja], https://globalhealthrights.org/wp-content/
uploads/2013/10/ECtHR-2002-Goodwin-v-United-Kingdom-Serbian.pdf;Case of Grant v.
the United Kingdom, (Application no. 32570/03), Judgment, Strasbourg, 23 May 2006, Final
23/08/2008,;Case of L. v. Lithuania, (Application no. 27527/03), Judgment, Strasbourg, 11
September 2007, Final 31/03/2008.
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HOBOCTEUCHOT 110J1a TPAaHCIOJIHUX ocoba. OBuUM onpendama obe30ehyje ce
MPUHLKII IPAaBHOT KOHTUHYHUTETA JINLA KOj€ je OTKJIOHUIIO HecKJaa u3melhy
CBOI" OMOJIOLIKOT I10J1a M POJHOT MACHTUTETA U MPOMEHWIJIO O3HAKY M0Ja Y
JUYHUM JO0KyMeHTuMa. Jlakie, apxaBa uma o0aBe3y Jja IpHU3HA POMEHY
POIHOT MACHTHUTETA U J1a OMOr'yhu mpaBHY NpOMEHY JIMYHOT I'pal)aHckor
craryca. [lomTo ce pagu 0 MpOMEHH Koja ce BPLIM O TPOLIKY HALMOHATHE
3/IpaBCTBEHE CIIy>K0€ KOja HACTOjH Ja JICUCHEM U TOCEOHUM MEAMIIMHCKUM
3aXBaTOM OMOryhM acMMMJIALMjy JMLA C IOJIOM KOME JIMIE cMaTpa Jaa
MpUIIaJa,MULIJBCHA CMO 12 Ip’kaBa Tpeda J1a pU3Ha MpaBHE UMILIMKALIH]e
pe3yJTaTa TaKBOT JIeueHha, ajli U Jia CIIPEYr eBEeHTyalHe 310ynorpede. OBy
KOHCTaTauujy norephyje u omgnyka Cyna 3a JpyAcka npasa y npenmerty Y.Y.
npotus Turske kojom je Cyn ucrakao cinodoay onadupa 1oja Kao eCeHIMjaTHH
u3pas ciaoboje u neo mpasa Ha camooapeherme.”

Hecknan n3mel)y onaskeHor poja v rogaTtaka y JOKyMEHTHMa 3Ha4ajHO
oTeXKaBa MJIM y MOTIYHOCTH OHeMoryhaBa 3amomjbaBame U OCTBAPUBAE
OpOjHHX IPYTHX COLHO-eKOHOMCKHX TpaBa.*’ To je moTBpl)eHo U TOKYyMEHTO-
BaHO y HcTpakuBamwy LleHTpa 3a ciao0ogHe u3dope U AeMOKpatujy. Y
UcTpakuBamy oBor LleHTpa yTBpheHo je Aa je TMCKpUMHHAIH]ja TPAaHCPOIHUX
oco0a HajouHTIeIHUja MPU TPaXkewy Nociaa U 'y paJHOM OHOCY, a HEHU
IJIaBHM HOCHOLU CY Jp’KaBa U lbeHe MHCTUTYyuje. Takole, TpaHcponHe ocode
KOj€ Cy OTBOPEHE 110 MUTAay CBOI' POAHOT MJICHTHTETA HAa PAaJHOM MECTY,
YeCTO Cy )KPTBE 3JI0CTaBJbatba Ha MOCITY OJf CTPaHe CBOjUX KOJIera, Te CTora

38 Moryhe 3nm0ynoTpede, 1 cipedaBame eBEHTYATHHX 370yHOTpeda— Ha OBO Pa3MHUILIBALE
HaBOJU jellaH cIy4aj y APTeHTHHH, O KOME je M3BeIITaBao OpuTaHcKu yacomuc Jejnmu Mejn
(Daily Mail). Hanme, n3Becan CephoJlazapeBuh (Hamie rope JucT),y Majy MpOIUIe TOANHE
3aTPAXKHO je TIPOMEHY T10JIa y 3BAHMYHUM JIOKYMEHTHMA, Y KEHCKH TIOJI, ¥ TI04€0 J1a KOPUCTH
nme Cepha. [Ipomena je HenaBHO omoOpeHa, anu ce 'y MelyBpeMeHy MmojaBHO BeroB pohaxk,
koju TBpau ma Cepho He roBopu HCTHHY,Beh je mpema HaBOIMMa HEMMEHOBAHOT poljeka,
Cepho mpomMeHHO Mo Kako O MpeBapHo MEH3MOHU CYCTeM M paHHje OTHINAO Y IMECH3H]Y,
jep je Kao MymIKapall MOpao Jia pajau joIl IeT FoJuHa Jy)Ke Hero keHe, mume [lejmu meji.
Haume, apreHTHHCKH 3aKOH oMoryhaBa JbyiuMa IpOMeHy 1oIa y IOKyMeHTHMa 0e3 JloKasa o
XOPMOHCKO] Tepanvji Wi XUPypIIKoj HHTepBeHIMju. [Ipeysero us: ,,/Ipomenuo non kaxko ou
panuje omuwao y neusujy*, Joctymno: https://www.vesti.rs/Penzija/Promenio-pol-kako-bi-
ranije-otisao-u-penziju.html (21.07.2020)

39 V¥ tom cmucny u [lapnamenrtapna ckymmtuHa Beha EBpore mo3Bana je apxaBe 4iaHuIe
JIa TPAHCCEKCYalTHUM 0co0ama 3ajamue MpaBa Ha MPOMEHY T101aTaKa y JIMYHHM JOKyMEHTHMa
y OfHOCY Ha moi, 0e3 Ja TakBy HPOMEHY IIPETXOAHO YCIIOBJbasbaBajy IO/BPraBaby
CTEpWIM3ALMjU WM JPYIHM MEIMLMHCKAM 3aXBaTHMa Kao IITO je NPOMEHa IIoja WIIH
XOpMOHCKa Tepanuja. Pezomymuja EBporckor nmapnamenta ox 14. ¢pedpyapa 2019 o mpaBuma
uHTepcekc ocoba (2018/2878(RSP))

40 Bume y: Cmamyc u nonooscaj mpanc* ocooa y Penyonuyu Cpouju, ctp. 7.

HocrymnHo: https:/transserbia.org/images/2015/dokumenti/Trans oco6e uSrbiji-analizapoloaj
aipredlogpravnogresenja.pdf (27.07.2020)

113



Crobooanka Kosauesuh-Ilepuh, 3awmuma na pady ocoda
mpanc* uoenmumema, cmp. 103-124, XXIV (1/2020)

HEPETKO Memajy mocao.*, 3naTe oHaj ocehaj kaja ce 3Ha 3a Bac U CBU y
noTtaju npuyajy o Bama? To HajOosbe BUAUTE KAl yla3uTe y KaHLEIApH]y
y K0joj panute u cBu oxjenHoMm 3ahyre. Lllta Muciaute, 0 KOMe Cy yIpaBo
pasroBapann”? OBa peueHHIa U3 HcroBecTuXesneHe Byukosuh, mMajopa y
NICH3MjU U TIPBE TPAHCPOAHE 0cO0e, HAjCIMKOBUTH]jE TOBOPH O aMOMjeHTY ca
KOJHM C€ CBaKOJHEBHO CyouaBajy TpaHC ocobama Ha pany.” AKO y3Memo y
003up ynmwennny aa y Cpouju uma oko 25.000 TpaHc uaeHTuTeTa, TO HHUjE
Majiu O6poj ocoba Koje MOTy Aa OyAay AMCKPUMHUHHUCAHE y 00JIacTH paja.
JluckpuMHHaLKja je moceOHO n3pa)keHa y Mookajy TpaHe xeHa.* Hauwme,
KaJla ce OCBpPHEMO Ha (DaKTHUKO CTabe Ha TPXKUIITY pajaa, Koje AeeHHjaMa
MOKa3yje HejeJHaK TPETMaH jKeHa Y OIHOCY Ha MyILIKaplie, oHJa je 6opoa 3a
MHTErpalujy TPaHC KEHa jelHa O HajTexxuX. TpaHC keHama oTexxaBajyhy
OKOJIHOCT IPEICTaBIbajy EKOHOMCKA, COLMOJIONIKA U OMOJIOIIKA MUTamka
— moTpara 3a IocJoM, ca JOKYMEHTHMa y KOjuMa ce Haja3e HeBaJIUIHO
MMe U [I0JIHA 03HaKa, TOTOBO je Hemoryha. Y npymTBy ce yecTo Hajia3e Ha
MapruHy ¥ U3JI0KEHE CY BHILIECIIOjHO] JUCKpUMUHALMH [...]. BopOa Tpanc
eHa y CpOuju npezacraBiba, mopen 6opoe 3a )xeHcka pasa, 1 00pOy 3a oHa
OCHOBHA JbyJICKa. TpaHC jKeHe ce CBaKOIHEBHO Cycpehy ca AyIIoM OIpecHjoM
— OHOM KPEHMPaHOM Off CTpaHe MU3O0THHOTI, aTPHjapXaJIHOT IPYIIBa, KA0
U OHOM IPOY3POKOBAHOM TpPaHC(HOOHjOM HACLEHUJCKUM HPOOIEMOM Yy
CPIICKOM 3JIpaBCTBEHOM CHCTEMY — IPOOJIEM KOpyIlLHje U OMpoKparuje
cuctema.* CiauyHe, TOTOBO MCTE COLMO-CKOHOMCKE MPHIIHKE Cy H IIHPOM
ceera. Hanme, ucrpaxuBama nokasyjy aa camo 31% ucnutaHux tpaHc*
ocoba ¥Ma cTallaH [o0cao ¢ MMyHUM PaJHUM BpeMEeHOM, JoK je y Ulnanuju
HezanocieHo 54% ucnuraHux Tpanc* ocoOa. Temkoha win HemoryhHocT
3aCHHBamba PaJHOr OHOCA MPEACTaBIba jenaH of ¢paKkTopa KOju AOBOAE 10

41 Statement of the Office of the UN High Commissioner for Human Rights to the
International Conference on LGBT human rights, Montreal 26 July 2006, available at www.
unhchr.ch/huricane/huric Ilpeysero u3: Tpanc ocobe y CpOuju-aHanusa cTama U MPEIor
MPaBHOT peliema, cTp. 73.

42 Xenena Byukosuh je polena xao mymkapamn. Hakon 42 roauna je ourydnsia 1a IpoOMEeHH
non. Bojcka CpOmje je HakOH ca3Hama Ja je OH TPaHCEKCyasall KOjHu JKeJl Ja MOCTaHe KeHa,
OUTy4MIIa JIa T'a TICH3HOHHMIIIE, a MOpPe]] CBUX 3aKOHCKHMX Pas3Jjiora M3a 3apesa y pelemy je
CTajajio 1a je MIMEHOBAaHOM ,,yCTaHOBJbEHA IICUXUjaTPHjCKa MjarH03a Koja MO3€ UMATH IITETy
o yren Bojcke Cpowuje...“. 3 unTepsjya 1.03.2017.

JocrymHo: https://www.espreso.rs/vesti/drustvo/126255/major-helena-vukovic (28.07.2020)
43 Tpanc xeHa je 0co0a K0joj je MPHUINKOM polera Mpunrcal MyIIKH TOJ, aJIH KOja Taj 1Mo
cMarpa HeKOMIATHOWIHUM Ca CBOJUM POJTHUM HJCGHTHUTETOM M ce0e JIOKHBIbaBa M U3paXKaBa
Kao KeHa.

44 Haseneno mpema: Paszosopu ca 3ajeonuyom: bopoa mpanc srcena y Cpouju,
JoctynHo:https://www.transserbia.org/vesti/najave/1590-razgovori-sa-zajednicom-borba-
trans-zena-u-srbiji(28.07.2020)
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TOra Jia ce TpaHc* ocode 6aBe CEKCyaJIHUM pajioM, YUME MOCTajy U3JI0KEHH
BHUILIECTPYKOj MapruHaIH3alMju, HACUIBY M TUCKpuMHUHanuju.* TakBa
npakca HecarjacHa je ca ogpendama [lorgakapra npunnuna (IIpuHnun
12), nacnossbeHuM “IlpaBo Ha pan”, Koje mOTBphyjyAa CBaKO HMa MPaBO Ha
IPUCTOjaH U MPOLYyKTUBAH paj, Ha IpaBUYHE U 33/10B0JbaBajyhe ycioBe pajia
Y Ha 3aIUTUTY O]l HE3aIOCICHOCTH, 0€3 AUCKPUMHHALIM]E Ha OCHOBY CEKCyallHE
OpHjeHTallHje UIIK POAHOT naeHTHTeTa.* Ha ciinuaH, roTOBO HCTOBETaH HAYHH
je koHuenuujcku oapehena u nomaha perynarusa. Tako ce y onmTeM 3aKoHy
0 IMCKPUMHUHALU]U, y 3aKOHY 0 3a0panu auckpumuHanuje Cpouje (33/1),"
3a0pamyjecBaki 00JMK TUCKPUMUHALIM]E U JUCKPUMUHATOPHOT [IOCTyambha
KOj€ ce TeMeJbH, IIOPE OCTAJIOT, Ha IOy, POAHOM HICHTHTETY, CEKCYallHO]
OpHjEeHTALUjH, U APYTUM CTBAPHHM, OJHOCHO IPETIOCTABJEHUM JTHUYHUM
cBojcrBuMa (wiad 2. cras 1. 33]]).Hacynpor memy, 3akon o pany (3P)* ne
ynyhyje — eKCIIIMIKUTHO, Ha TUCKPUMUHALIN]Y [I0 OCHOBY PaJHOT HCHTHUTETA.
Ilpempa,naBenena onpenoda wiana 18. 3P, Moxe ce TyMauyuTH €KCTEH3UBHO Uy
JOMEHY POAHOT UACHTUTETA, jep CE y 3aKOHY TI0 IPUHIIUITY OTBOPEHE KJlay3yJie
Jaje MOryhHOCT /13 C€ U ... HEKO OpPY20 JUUHO C80jCMB0", yBPCTH KAO0 OCHOB
3a 3a0pany auckpumunanyje. [lpema 33/1 ,,3amTUTY O AMCKPUMHUHALIM]E HA
pany y>KHMBa CBaKo JIMIIE Y PaJHOM OJHOCY ,,Ka0 U CBAKO APYTO JIULE KOje MO
0110 KOM OCHOBY yuecTByje ypany ‘(unanl6. cras2).IlIponucuma lex specialiso
nuckpumuHanuju — 33]1, HaJloMeCTHIIH Cy ce HeoCcTaly 3aKoHa O paay y
noryiey cy0jekaTta Koju y>KMBajy 3alITUTY Ol IMCKpPUMHUHALIMjE HA pany

45 Bume y: Craryc u nonoxaj Tpanc* ocoba y Penyonuiu Cpouju, on. yum, ctp. 7.

46 VYjenumene Hammje cy ycBojuiellorpakaprancke npunnumne — 29 Ilpunnuma (29
Yogyakarta Principles) o TpUMEHH HOPMH JbYACKHX MpaBa y BE3UW Ca CEKCyaTHUM
oTpenesbelheM U POJHUM HaeHTuTeToM. [IpuHimu cy o6jaBibenu 2007. o cTpaHe TpyIme
eKcrepaTa M3 00JacTH JbYACKHX mpaBa (29 HMCTakHyTHX ekcrepara u3 25 3emasba, ca
Pa3HOBPCHUM EKCIIEPTCKHM 3HAKBMMa y 00JNacTH JbYJCKHX MPaBa), CLUBEM J1a IPOMOBHIILY
MehyHapoaHe cTaHgap/e 0 CeKCyallHOj OpHjeHTalMju U pogHoM uaeHTutety. Tu [lpuHnnmnm
ynyhyjy Ha moTpeOy momToBama IMUPOKOT CIEKTpa CTpaHAapAa JbYACKHX MpaBa Ha JbYJE
Jpyraduje CeKCyaJHe OpHjeHTalMjeé W POAHOT HACHTHTETa. lloryakapra MPUHIUIH Cy
nomymeHn ca Llorgakapra mpuamunu mwryc 10 - yCBOjeHU Cy O CTpaHE CTpydYmaka/KHmba
HakoH cactaHka y JKenesu, l1IBajuapcka, cenremOpa 2017. [lorgakapra npuamunu mwryc 10
(YP+10) yxspydyjy neBeT HOBUX mpuHIMNA 1 112 nomatHux oOaBesa IpkaBa Koje ce THIY
pa3Boja y MehyHapoqHOM IpaBy JbYJACKHX IpaBa M NMPOMEHA y APYLITBY IVIEJE CEKCyaHe
OpHjeHTaluje, POJHOT HJICHTUTETa, POAHOT M3pakaBamka M IOJHHMX KapaKTepHCTHKA
(SOGIESC). Yogyakarta Principles on the Application of International Human Rights Law
in relation to Sexual Orientation and Gender Identity. (2007) UN Resolutionon Sexual
Orientation & Gender Identity.

47 ,,Cnyorcoenu enacnux PC*, 6p. 22/2009.

48 ,,Cuyorcoenu enacnux PC*, 6p.24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 -
omtykaYC, 113/2017 u 95/2018 — ayTeHTHYHO TyMadeHe.
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(kao u ,,lTpaBHE Mpa3HUHE" APYTHUX NOoceOHUX 3aKoHa). Tume je omoryhena
€KCTEH3Hja aHTUANCKPUMHUHALIMOHE 3aLITUTE ¥ HA OCTaJIa JIMLA, [1a U Ha JIULa
KOja HHCY 3allOC/ieHa ajlM pajie, WK Cy Ha pajy IO OCHOBY HEKOT ApPYror
cBojcTBa (HIp. pakTUUIKK pagHu ogHoc).Mako je, cama 1o ceOu, HeoKyIHa
JII'BTU nonynauuja BULIECIOjHO JUCKPUMUHKCAHA, YNHCHHUIIA j€ 1a U Y OBOM
CErMEHTY — HEjeIHAKOT TPETUPaba, IPaBJbEHa PA3JIMKE 10 OCHOBY JTUYHOT
CBOjCTBA MOCTOj€ AUCKPUMHUHHUCAHUJU O AUCKPUMHUHHUCAHUjUX. pyrum
peurma, MOCTOjU jelaH aclekT ,,HeBHAJBUBOCTH TPaHC 0c00a y OIHOCY
Ha cexkcyanHe MamuHe . [Ipema moganmuma TpaHC aKTUBHCTA, €BHICHTHA
je OIUCKpUMHUHALMja U caMuX TpaHc uaeHtureta ox JII'b nmomymnanuje —
npuMepa paau, u3banuBame U3 Kiryoosa TpaHc ocoba. Tpancponne ocobe
Cy JUCKPUMHHHCAHE IPUITMKOM 3aI0IJbABAa YECTO Ha ITHUPOj OCHOBU HETO
ne3bejcka, rej 1 OMcekcyalHa rnomynanyja. To Hac JOBOAM 10 €CeHLUjaTHe
YHCHULE — HEOIIXOIHO je YCBajarhe 3aKOHOIaBHE PEryjiaTuBe Ha HUBOY /ex
specialis, jep cBaKko IpyTo 3aKOHOIaBHOPEILICH:E (M3MEHE U 101y He rnoctojehe
peryJaTHBe) OCUM CHCTEMCKOT, Jaje caMo HaplLujaHe OKBUPE Y OCTBAPUBAILY
Y 3aIUTUTH IpaBa TpaHc nomyianuje.OBo je BeoMa BaXKHO KaJia ce TOBOPH
0 COLIMjaTHOj MPUXBATIBUBOTU U KYJITYPHO] CEH3MOUITN3ALM]H LIEJIIOKYITHOT
JOpYyILITBA Y NOIJIEAY IpUXBaTamba TPAHCPOTHOCTH Kao CTama jeHe ocooe, jep
je Tpancdoduja u xomododuja, HETPIIEILUBOCT IIPEMa CEKCYaTHUM H IPYT UM
MambuHaMa 1yO0OKO yKOpeHmheHa y Hallle IpymTBo. Takohe, Tpeba HamoMeHy TH
Y HEEIYKOBAHOCT APKABHUX CIIyKOEHHKA KOjU Ce 10 MPUPOAU CBOT TOCIIA
cycpehy ca TpaHC HOnyJalKjoM — MOJWLK]ja, TPAHUYHA MOJIMLIM]ja, BOjHA
JU1a, 3aM0CIeHN Y MATHYHUM CiIy)0ama, JeKapH, aAMUHUCTpaunja u ci.C
MJbEM IPEBa3HIIaKEHa TAKBOT cTama, Cpouja je 6. hedpyapa 2018. rogune
noHena [IpoTokon o mocTynamwy ca TPaHCIOIHUM M TPAHCPOAHUM JTHIIMMA
peMa KojuMa ce U3BplIaBa KpUBUYHA CAHKIIMja. 3a 3a10CieHe Y IEHTPUMa
3a couujanHu paj je o0ezoehena oOyka 0 aleKkBaTHUM yciayrama ColujaiHe
samtute 3a JITBTU nuna u muxose nopoauie. O0yka y nuiby 60poe nmpoTus
JUCKpUMHUHALM]E je opraHu3oBana u 3a nonuuujy.llocnogasuu, npenyseha cy
Yy MHOTHM cTpaTerujama Bul)eHn Kao CTpaTEIIKH IPOMOTEPH U TeHEPaTOpH
colyjajHe BUAJBMBOCTH U MHKIY3Hje TpaHc ocoba. Kako Ou ce ocTBapuo
r7I00aJIHU HaTIpelak Ha TOM IYTY, ,,ipeny3eha he Mopatu He camo J1a HCITyHe
cBoje o0aBe3e U3 00JIACTH MOLITOBamba JbyICKUX MpaBa, Beh he Moparu na
MOCTaHY ¥ aKTHBHH HOCHOLM ITPOMEHa, * * kako je ucrakHyTo y Ctanaapauma
NoHaIlamka 3a npeayseha y morneny nocrynama ca CEKCyaJTHUM MambHHAMa

49 Cmanoapou nonawarea 3a npedyzeha— bopba npomus ouckpumunayuje JI'6THU ocoba,
United nation Human Rights, 2017. [loctymHo:
https://serbia.un.org/sites/default/files/2019-08/UNStandardi%20za%20preduzeca%?20
SRPSKI.pdf (25.07.2020)
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u oco0ama Ipyradujer poaHor HACHTUTeTa. Mehy neT crangapia noHaama
3a npenyseha HaBeneHu cy: 1) HOIITOBaKE JbYJCKUX IPaBa; 2) eTMMUHUCAE
JUCKpUMHUHaLMje; 3) mpyxkame HOApILIKe; 4) cupedyaBame IPYTuX Kpliemha
JbYICKHMX TIpaBa; 5) AejoBame y jaBHOj chepu. HaBenenu cranmapan umajy
3a LUJb Ja Ipy’Ke CKyN MHIUKATOpa 3a MpoLeHy yiore npeayseha y 0opou
IPOTUB IUCKPUMMHALIM]E U MTOBE3aHUX 3JI0yNOTpeda JbYACKHX MpaBa Koje
ytuuy Ha JITBTU ocobe u 1a moapxe nodpe npaxce komnanuja.Kanuenapuja
VYjeaumeHux HallKja 3a JbyJICKa IIpaBa 0Xpadpyje KOMIIaHHje 1a HOAPKaBajy,
KOPHCTE U Ja ce MO3MBajy Ha OBE CTaHAApAC U Aa MPOMOBHUIIY EHHXOBO
kopuutheme o crpane Apyrux. Takohe nogctuue HUBUIHO APYLITBO U IpyTe
aKTepe Ja KOPUCTE cTaHJapie Kao CPEACTBO 3 MPOLEHY U U3BELITABAE O
nocseheHOCTH, OIUTHKaMa U TpaKcaMa KOMIIaHHja y OIHOCY Ha IOLITOBAabE
npasa JI'BTU ocoba.*® [lakiie, paJHO MECTO je CTpaTeIlKa [0JIa3Ha TayKa 3a
CIIMMHMHHCAE/UCKOPEeHaBakbe JUCKPUMUHALMjEe y ApyuTBY yorre.[Ipe
CBera, jep Cy paJ 1 3alolJbaBarbe jeAHO OJ1 [10Jba Y KOME je IUCKPUMUHALIH]A
Haj3acTyIJbEHH]a, yecIliel CyOOpANHALMje OAHOCA U XHjEePapXHjCKe CTPYKTYpe
y opranmu3zauuju panga. Crora, Kajja MECTO paja/pajHa CpeiHHa OKYyIlJba
pagHUKE Pa3IMYUTUX HallMja, BEPOUCIIOBECTH, paca, IOJOBa, POIHHUX
UJICHTUTETA, y3pacTa, U IPYruX 0COOCHOCTH, & CBU Cy UCTO TPETUPAHU —
Tj. ca jeqHaKUM IIaHcaMa/MoryhHocTHMa, paBHOIpaBHO, To he momohu aa
ce usrpaau ocehaj 3ajeJHUIITBA U 3ajeTHUYKOT OCTBapUBama ujba. Panehu
y TakBOM aMOMjEHTY pyIle c€ CTEPEOTHUIIC U Ipeapacyzae, KOju cy hHaue
Yy OCHOBHU CBake JUCKpUMHUHanuje. TakaB BUJ 3ajeIHUILTBA C€ IMOCPEIHO
MPEHOCH U Ha ETMMHUHHUCAE IPYLITBEHUX CTUTMHU, CErPerammje 1 cil.

3. 3ak/pyyak

JuckpuMuHamnuja TpaHc oco0a je eBHACHTHA y CBUM oOyiacTUMa
JKUBOTa, Mel)yTuM, AUCKpUMHUHHIIYhe OHAIIame y MOTJIEAY OCTBApUBabha
mpaBa Ha pajl, IpaBa U3 PaJHOT OJHOCA U [0 OCHOBY PaJHOI OJHOCA je
HECIIOPHO ca HajAalleKOCeKHUjUM nocieannama. Hejennak TpeTMan TpaHe
0co0a Ha TPXKULITY paja J0BOAM HE CaMO 0 HEjeAHAKOCTH, LITO je Y OCHOBH
CBaKOI' AMCKPUMHHALMOHOI TOCTyMama, Beh mpoayOibyje couujanny
MCKJBYYEHOCT M HaJajbe noBehaBa HEMOBOJbHY EKOHOMCKY CHUTYallNjy OBHX
ocoba.l'enepanno riaegaHo, TMCKpUMHUHALM]A y 00JACTH paJHUX OZHOCA
MMa HajIory0OHHUje TOCHIeUIIe — 110 TOjeAUHIIA, TTIOPOAUILY, IPYIITBO jep
yMamyje XKHBOTe cBHUX. HapouwTe cy mocieauie moTpaHc ocode Koje
NpUIaajy TPaAULMOHAIHO BYJIHEpaOMIHUM Homyiamnujama (okeHe, Pomu,

50 Crangapau moHamama 3a npeayseha — bop6a mporus muckpumunanuje JI'BTU ocoba,
Hbuo,ctp. 4-6.
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ocobe ca MHBAJIMIUTETOM, MUTPaHTH U cil.).llopexn excniansuje peryiaruse
y IOMEHY COLIMjaTHO-eKOHOMCKHUX ITpaBa Ha MelyHapOoaHOM, PerHOHAITHOM
1 HAIlMOHAJIHOM IUIaHy, IpeMa M3BELITajuMa OpraHu3aluja Koje ce Oase
CTambeM JBYJICKUX IIpaBa 001acT pada u 3anoulbasarba je jeqta o obiaactu
y KOjUMa je AUCKPUMHUHALIMja TPAHCPOJHUX 0co0a Haj3acTymibeHuja. Hanme,
y IOMEHY pajia, OJHOCa Ha paay M IOBOJIOM paja BEKOBHMA j€ MOCTOjao
HEpaBHOIIPAaBaH M JUCKPUMUHATOPCKU TPETMaH IOjelMHANa U Tpyla,
HAapOYMTO OHUX pambUBHjUX (’KEHA, Jle1a, oco0e ca MHBAIUIUTETOM, MatbiuHE, a
JaHac Cy TO UTpaAuLnoHaIHO MapruHanuiosane rpyne JILBTU nonynauuja,
ocobe ca XM B-om u ap). [locinenmsux roguHa HECIIOPHO CE MIUPH TPEH]
JIenaToJI0ru3alnje pojiHe HEYCKIal)eHOCTH,1071a3u 10 CEH3MOMIN3aLuje
JaBHOT MIbCH-A Ha I10JI0XKa] TPAHC MoITynanuje. Y TOM CMepy Cy YIepeHe
[Ipenopyke [loBepeHnka 3a 3alITUTY PaBHOIIPABHOCTH, KOje UMajy 3a LIUJb
MPOMEHY JIPYLITBEHUX CTaBOBAa KPO3 CEH3MOMIIM3AIMjy jaBHOT MIbCHA.
[Ipenopyke yka3zyje aa jenoTpeOHO MPUXBATUTH TPEH[ ACTATOJIOIH3allHje
poxHe Heyckial)eHocTH, jep je TO PeHOMEH JbyJCKE Pa3IUuYUTOCTH KOjH HE
cMe fa OyJe ocyleH Kao HeITo IITO je caMo IO ceOM NaTOJIOMIKOT KapakTepa
WM HeraTHBHO. ' Ka cucTeMckoM ocTBapuBamy TOT IIHJb MOTyhe je 1moJioxaj
TpaHc ocoba y 00JIacTH COIIMO-CKOHOMCKHUX IIpaBa, Ka0 M Y OCTaJuM
ACMEKTHMa OCTBApHBaba INYHOCTH YOBEKA YPEAUTH MapLjaIHIM H3MEeHaMa
u nomyHama Beher Opoja 3akoHa — 3aKoHa O pany, 3aKOHa O MEH3HjCKOM
Y MHBAJIHJICKOM OCHTYpamy, 3aKOHa 0 MaTMYHUM Kiurama, [lopoguanor
3aKoHa, 3aKOHa O OCHOBaMa CHUCTEMa 00pa3oBama M BaCHUTamba, 3aKOHA O
BHCOKOM 00pa3oBamy UTA., MehyTHM, IPEICTaBHUIY aKTUBUCTUYKUX TPyTIa
CMaTpajy 1a je To, He caMo AYKH Iy T, Beh U CKyIJbH, a y3 To Mame edukacaH,
jep He AOMPUHOCH CHCTEMCKOM PELICHY podiieMa, OAHOCHO PETyJIHCaby CBUX
3HAYajHUX [TUTakba 3a O0JI0XKaj TPAHCPOIHUX ocoba. HeonxonaH je ycBojutu
,.KPOBHHU", jJeIMHCTBEH 3aKOH Ha HUBOY lex specialis — koju he Tpancpoane
0co0e YUYMHHUTH BHIJbUBUM U jeTHAKUM KPO3 BbUXOBE CEHU(DUIHOCTH, LLITO
he mocpenHO 1OBecTH 10 CeH3UOMINCama ApynTBa.*? HecopHo je aa ,,0HO
LITO HaM je HEMO3HATO YECTO M3a3MBa CTPax M 0J00JHOCT, U T€ HEKE JIpyre,
JIpyraduje o Hac, TEIIKO Jja MOKEMO J1a 3aMUCIMMO Kao JbyJIe Kao LITO CMO
¥ MU. YMECTO Ja BUAMMO LITa HaM je CBE 3ajeJHHYKO, (OKycHpamo ce Ha
Ty jenHy cTBap Koja Hac pa3iukyje” (I'eren, CpOuja). Tpanc ocobe cy neo
HalIlleT APYIITBA, K HE MOXKEMO HTHOPUCATH HUX U BbUXO0Ba Mpasa. JIpymrso,

51 Bume Ha cajty [logepenuxa 3a 3awmumy pasHonpagnocmu. JoctymHo: http://
ravnopravnost.gov.rs (29. 07. 2020)

52 IIMBWJIHHM CEKTOp NPHUIPEMHO je [Ba HaupTa 3aKoHa: Mooden 3aKOHA O NpusHABAY
npasHux nocieouya npomene noia u ymephusarna mparnccexcyanusma 2012. romuae uMooen
3axona o poonom uoenmumemy 2015. rogune.
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IpKaBa, 3aKOHOAABAL] 0CTajy U J1aJbe 3aTBOPEHH 3a ITpobIIeMe OHOT Jieja TPaHC
nonyJamnuje Koja He TeXH Ka (PU3NIKOj YCKIal)eHOCTH POJHOT UACHTHUTETA,
Beh HacToje na Oyay mpuxBaheHe W YKOIJbEHE Y CHCTEM Yy CBOM H3BOPHO
MaHH(]EeCTallMOHOM CTamy, J1a C€ YKJIONE Ca CBOJUM HHTEPMEAHjaTHUM
crarycoMm. 1 nopen OpojHe aHTHIMCKPUMHHALMOHE PEryJIaTUBE Y JOMEHY
JBY/ICKUX ITpaBa, TpaHcdoduja u xomopodHja Cy 1 Jajbe NIPUCYTHH Yy HALLIeM
JOpPYLITBY, KA0 U HEAOCTATAK pa3yMeBamba 3a MoTelkohe ca KojuMa ce cycpehy
TpaHcpoaHe ocobe, u uenokynna nomynanuja JII'BTU ocoba (M3Bewraj
IMoBepeHrKa 3a 3amTUTY paBHOIpaBHOCTH 3a 2019). [lakie, Mecto Gopbe
3a COLMjaJIH{, IPaBHU JAUTHUTET je Yy caMoj 3ajeAHHUIH, TY HaM IPEICTOjH
~cr3udoscku pan’. OBo crora, jep je U caMo JAPYIITBO Y OCHOBU PUTHUIHO —
OuInonapHO yCTpOjeHO, CEH3UOMIINCAaHO je y onpel)eHoj Mepn camo Ha Heke
MamUHCKe nonynanuje. Hajmama cen3ndninmsanmja je Ha CeKcyasiHe MambuHe
Y POAHM MICHTHUTET. JJOHOIIEeHE MOCEOHNX 3aKOHCKUX MPOIHKCA, YCBAjambe
CTpaTervja u akIMOHMX IJIAHOBA, KA0 U aHTUAMCKPUMHUHALIMOHHUX 3aKOHA,
caMo je jelaH KOpaK y OCTBapHBamy jeIHAKOCTH y JbYACKUM mpaBuma. C
0031pOM /12 je >KUBOT MHBEHTHBHUJH O[] IIPaBHOI CUCTEMa, HaMehe ce muTame,
J1a JI1 je JTUXOTOMHOCT I0JIOBa — PUTHAHA T0/1eJ1a Ha MYLIKH 1 )KEHCKH 1071,
KpyTa, IPaBHO M €TUYKH Heoap:kuBa (opma, cnyTaBajyha jpymtypa Koja
ce Mopa o0alMTH,y IMJbY KOHLENTa YHUBEP3aIHOCTH, HEOTyhUBOCTHX,
HE/IEJbUBOCTH JBYJICKMX NpaBa, KaKo OMCMO NMPUXBATHIIM MPOMEHE Koje
HOCH LMBHJIM3ALM]CKO HalpeloBama. Jep,ApyLITBO, MEAUIMHA U MIPABO
MPENO3Hajy POAU POIHU HIACHTUTET Kao COLMjalHO u3rpalena kareropuja
KOja HUje JOTMaTCKa TBOPEBHHA, HUje (puKcupaHa U cTabmiHa. Cam ayTop
jey AMJIeMH KOZ OATOBOPA Ha OBO XMIIOTETHYKO MUTAE, U HEMa jacaH CTaB.
Hoga 3akoHonaBHa pelema (IpeBacxo{HO MUCIUMO Ha 3aKOH O MAaTHYHUM
KIbUrama), cy mpasa TpaHc ocoba BpaTuja JBa KOpaka yHaszal, IITO je
HapOYMUTO CIIOPHO y BPEMEHY KaJa BEJIMKH OpOj 3eMaJba M0jeAHOCTABIbY]E
IpoLeaype 3a Npu3Hame npriiarohaBama pogHor uaentutera.Ceesehu 6poj
EBPOINCKHUX U APYTHX 3eMajba y HOTIYHOCTH JCNAaTONI0ru3yje ocode Tpanc*
uaeHTuTeTa, omoryhasajyhu um ga cnobomHo xMBe U U3pa)xkaBajy CBOje
POZIHE UACHTHUTETE, YKIbYUyjyhu 1 n300p 03HaKa y TMYHUM JOKYMEHTUMA, 1
TO 63 MKaKBUX MEIUIIMHCKUX MpeayciioBa. CBaKo APyro NOCTYIamhe CTaBIba
Ha YeKambe KMBOT TPAHC 0COOE y CBUM acleKTHMa M JIOBOIHU UX y CTame
,[IPABHOT Bakyyma‘“. TUMe OHU TOCTajy ,,HEBUAJbKBA Tella™, MITOMX HABOAU

53 PenoBan rogummy u3BenTaj [loBepennka 3a 3amTuty paBHonpasHocTH 32 2019. roauny,
Beorpan, mapt 2020. rogune. JlocTymHO:
http://ravnopravnost.gov.rs/wp-content/uploads/2020/03/FINAL-RGI-2019-ZA-
NARODNU-SKUPSTINU.pdf(14.07.2020)
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Ja 300r cTpaxa o[ CTUIMaTH3allje U CBUX BUJOBA TPajHE HETOJECpaHIIH]je
HEBOJHHO OCTaHy ,,3ap00JbEHH Y TyheM Tery .
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In this paper, the author examines the position of trans people i.e. in-
dividuals of different gender identity through the prism of the realization of
Sfundamental human rights in the field of labour rights and the rights arising
from employment. Trans or trans* (trans with asterisk) is an umbrella term
signifying people whose gender identity is different from the sex allotted to
them at birth. A certain number of people do not identify themselves with
the sex allotted to them at birth, a problem arising regarding their inner
comprehension of gender (self-defining), which does not correlate to the sex
(gender dysphoria). Trans people belong to one of the most vulnerable (most
discriminated) groups within society. Discrimination is most evident in case
of seeking a work placement and during employment, while the key perfor-
mers are the state and its institutions. In this paper, the author examines the
position of trans/trans® people i.e. individuals of different gender identity
through the prism of the realization and protection of fundamental human
rights in the field of labour rights and the rights arising from employment.

Keywords: trans, trans*, transgender, gender identity, discrimination
at work.
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I/I3BOpHI/I Hay4YHU uaHak*
Ilpogp. op Kuexo Kynuh,
Peoosnu npoghecop Ilpasnoe gpaxynmema Yunueepsumema
IIpuspeona axademuja* y Hosom Caoy
[Manuya Cmanxoeuh,” MA

UDK: 349.2(497.11:4-672EU)

IIPUMEHA JUPEKTHBE FPOJ 2001 - 23
E3 O 3ALITHTH IIPABA 3AIIOCJIEHUX Y
CIHYYAJY CTATYCHUX U /IPYTHX IIPOMEHA
I10CJIOAABLIA Y PEIIYBJIMIIH CPBUJH

Ancmpaxkm: Paoom cy obyxeahenu, anaruzupanu u oopahernu
pezyrmamu npumene Jupexmuee opoj 2001 — 23 E3 y Penyonuyu
Cpouju. Ilpeomem qupexmuse je 3aumuma npasa 3an0oCieHUux y
CAYYajy cmamycHux u opyeux npomera nociooasya. Tum nosooom,
uszepuiena je aumanusa yckiaheHocmu paonoe 3aKOHOO0A8CMEd
Hauwe 3emme ¢ weHum oopedbama. Ocum moaa, aHATUUPAHU CY U
Pe3YIMamu UCMpANCU8ara cnpogederoe y opyeoj noaosunu 2018.
200UHe 0 MoMe KOIUKO CY HAWU NOCI00A8YU U 3aN0CIeHU YNOZHAMU C
FoeHUM NOCOJarbeM, FoeHUM 00peddama u 0oMemumd reHe npumene
V Hauloj 3emsbu.

Pao caopoicu 06ume nooamarxa u unghopmayuja o mome KOIUKO je Hauia
paononpagna pezyramusa yckaahena c npeomemnHom OUpeKmueom.
Ocum moea, cymupanu ¢y u pe3yimamu UCMpadiCugaykoz npoyeca
noceehenoe usjaurbasarsy npeoCmagHuKa NOC100asayd U 3an0C1eHUx
0 moMme 0a U Cy U Y KOjoj Mepu cy YRO3HAMU C NOCMOjarbem
Hupexmuee u ca obasezama Koje uz rwe npoucmuyy. Msjaurasarse
UCNUMAHUKA je 8puieHo nomohy ynumnuka, y cKaiaoy ca npasuiuma
u kpumepujymuma ymephenum ¢ npeocmasnuyuma Camocmannoz
CUHOUKAMA 3ANOCIEHUX )Y NO/LONPUBPEOU, NPEXPAMOEHO], 0YBAHCKO]
unoycmpuju u 6o0onpuspeou Cpouje, kao u ¢ npeocmasnuyuma For-
maca uz beoepaoa, paou peanusayuje Ilpojexma: ,, Standing for the
future®.

Kawyune peuu: [{lupexmusa 2001 — 23 E3, Penyonuxa Cpouja, paono
3aKOH00ABCMB0, YCKIaheHoCm, NpUMeHd.

" e-mail: zivko.kulic@yahoo.com

danica.stankovic.94@gmail.com
Pao npummen: 05.08.2020.
Pao npuxsahen: 27.08.2020.
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1. YBoaHe HATIOMEHe

HupexruBa 6poj 2001/23 E3 o 3amTuTH rpaBa 3an0CciIeHUX Y CIy4ajy
CTaTyCHUX U IPYTUX IPOMEHA IoCIoaBIa je ycojena 12. mapra 2001. roqune,
ofHOcHO 1pe roToBo 20 roguna. Ox Taxa 10 JaHac NPOTEKIIO je JOBOJHHO
BpeMeHa 3a yckiIaljuBame 3aKOHCKE M ApPyre pagHOIpaBHE peryjaTHBe
PenryOnnke CpOuje ¢ ;meHnM oapendama. Takohe, TpOTEKIIO je JOBOJHHO
BpEMEHa U 32 leHy adpupManujy mel)y npeacraBHULIMMA paga U KaluTaia.
Haxamnocr, y mpakcu Huje yBek Tako. Y BehnHu opraHuzaiyja 3a \y ce Hije
HU 4yI10 .[IpyrumM peunma, joil yBeK je FOTOBO HEIIO3HATA U ITOCTIOAaBIUMA 1
CHUHAMKAaTHMa, 0e3 0031pa Ha TO LITO je pagHO 3aKOHOAABCTBO HAILE 3eMJbE
y BEJIMKOj MepH ycKiial)eHO ¢ ’eHUM ofipei0aMa U HHTeHIHjama.

[TaxxspuBa n nerasbHa aHajdu3a yckiaheHocTu nomahe perynatuse
¢ Jupextuom 6poj 2001 — 23 E3 u nomeTa mweHe npuMene y PemyOmuimm
CpOwuju palhena je o gorosopy ¢ npeacraBHuEMa CaMOCTaIHOT CHHAMKATA
3a0CICHUX Y MOJbOIPUBPENH, TPEeXpaMOeHOj, 1yBaHCKO] MHAYCTPHjU U
Bogonpuspenu Cpbuje, kao u ¢ npeacTasHuMa Formaca u3 beorpana, paau
peanuzanuje [Ipojexra: ,,Standing for the future™. OcnoBHu Kb [pojekta
0mo je 1a ce yTBPIHU Yy KOjOj MEpH Cce Ta AMPEKTUBA MpuMemyje y Perryomuim
Cp6uju. Ocum Tora, jemaH ox 1usbeBa llpojexta Ouna je u morpeda na ce
YTBPIU J1a JIU Cy U Y KOjO] MEPHU MOCIONABUH ¥ CHHINKAJIHE OpraHu3aluje
Halle 3eMJbE YIIO3HAaTH C HEHUM IIOCTOjarbeM, HEHOM CaApKUHOM U
o0aBe3ama Koje U3 i€, OAHOCHO U3 BEeHUX Oipeiada IporCTUYy.

VY uunspy yTBphUBama HaBEICHUX YME-CHULIA W3BPIICHA je MaKJbUBA
aHanuza pomahe perynartuse. McToBpeMeHO, CIPOBEACHO je M ONCEXHO
UCTPaKUBabE, y3 IOMON YIUTHHUKA. YIUTHULM CYy I€JbEHH IPEICTaBHULIIMA
nocJiofaBana v cuHauKara. Cee ce 0BHjajio y Jpyroj OJIOBUHH cenTeMOpa u
MIPBOj MoJIOBUHU OkTOOpa 2018. rogune. Ha Taj HaunH aHKETHPAHO je YKYITHO
52 ucnuTaHUKa U3 Pa3IMUYNTHX CHHAMKAIHUX opranu3anuja u 30 ncnutanuka
U3 UCTO TOJIMKO KOMIIaHHU]ja, OTHOCHO IOCIIOIaBauKKUX opranusaunuja. Tonnku
Opoj MCIIMTaHMKA MOXKE CE€ CMATPaTH PENpPEe3CHTATUBHUM 3a MIPEAMETHO
uctpaxupame’. M3mely ocranor, u 300r Tora ImTO Cy aHKETHPAHEM
0o0yxBaheHM MOCIOAAaBLUY M WIAHOBH CHHIAMKATA U3 Pa3IMUYUTUX 001acTH
pazia 1 pa3iIMuuTHX JIeJI0BA, OAHOCHO PEruja Hallle 3eMJbe.

1 TIIpojexar je peanm3oBaH y3 (GpuHAHCHjCKY MOIpUIKy opranu3ammje Pre Dialog Sp. z o.0.
u3 Ilosbeke.

2 TIpojeKTHUM 3aJaTKOM OMJIO je peBul)eHO J1a ce aHKeTHpameM 00yXBaTH 110 IBAJIECETAK
UCTIUTaHWKA, KAaKO HA CTPAHU MOCIIOAABalla, TAaKO M Ha CTPaHH 3amocieHux. Mehytum,
HE3aBHCHO O] TOTa, HCTPAXUBAYKUM IporiecoM oOyxBaheH je Behu Opoj ucnmranuka.
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2. Yexaahenoct nomahe peryaatuse ¢
JupexkTusom 6poj 2001 — 23 E3

[Ta>xJbMBOM aHAJIM30M 3aKOHCKE M Apyre perynatuse PemyOmnuke
CpOwuje MosKe ce 3aKJbyYHTH Ja Ce y Bb0j Halla3u BUlle oapenada nocsehennx
npeiMeTHOj AupeKkTuBH. Hanme, 3aKkoH o paxy caap:ku HEKOJIMKO HETIOCPEIHO
MPUMEHJBUBUX Ofipealda o 3aITUTH MpaBa 3aloCICHHUX Y CIy4ajy ,,[IPOMEHe
nocnonasua“. Ongpende o Tome canpkane ¢y y wi. 147 — 151 Tor 3akona. [lo
,,[IPOMEHE TMOCJIoaBLa MOXKe 1ohM y ciydajy mpoMeHe BJIACHUIITBA HAaJl
KaIlnuTaJoOM WM 300T CTaTyCHUX IPOMEHA, Kao IITO Cy cliajame, Mojeie U
oZIBajarha OpraHu3aluja, OAHOCHO OPraHU3alMOHHX JIeNIoBa“.

3axBaspyjyhu HaBeaeHUM ojapendama, a TOCeOHO OApe/Ou uliaHa
147. 3akoHa o pany, mociojaBall cleAOCHUK je AyXKaH Aa, y ciaydajy
CTaTyCHE NMPOMEHE, OTHOCHO MPOMEHE MOCIOaBIA, Y CKJIAy Ca 3aKOHOM,
O TIOCIIOZIABIIa TIPETXOAHUKA MPEy3Me OMIITH aKT* U CBE YTOBOpE O pany
KOjU Bake Ha JlaH MpoOMeHe nociofasua. Ha apyroj crpanu, mocionasai
MPETXOJHUK AY’KaH je Ja MOCI0AaBLa Clel0CHUKA MOTIYHO U UCTHHUTO
o0aBecTH o mpaBuMa M 00aBe3aMa U3 OILITET aKTa U yroBopa 0O pajy Koju
ce npeHoce. CarnacHo oapendu wiana 150. 3akoHa o paay, mociogaBar
cnen0eHHK AysKaH je Aa OMIUTH aKT MOCIOAABLA IPETXOAHUKA PUMEbY]e
HajMame rOJUHY JaHa Of JAaHa IMPOMEHE MOCIOAaBLa, OCHM y CIydajy Jaa
MPEy3eTOM KOJEKTHBHOM YTOBOPY MCTEKHE BpPEME Ba)KeHa MIIN Y CIyuajy
Jla KO mocyozaBa ciaeqoeHuka Oy e 3aKJbyuYeH HOBU KOJIEKTUBHH YTOBOP,
y CKJIaZy ca 3aKOHOM.

[lon HaBeneHe oapende ce MOXKe MOJBECTH ITyHO Tora, Oe3 o03upa Ha
TO LITO KOJEKTUBHUM yTOBOPHMA M JPYTHM ay TOHOMHHM OINIITHM aKTHMa
u3 obmnactu PagHor mpaBa mpenMeTHa mMaTepuja yIrJIaBHOM HUje Oirke
ypehena. CaMuM THM, MOXKe ce KOHCTaTOBATH Ja TAKBO ypehuBame joi yBek
HeJI0CTaje, ITO HUje Y MHTePecy HHU M0CI01aBana, Hi 3aocieHuX. biamkum
U MIOTIIYHUjUM ypehHuBameM joll yBEeK OTBOPEHUX M HEOBOJHHO, OJTHOCHO
HETIOTITYHO ypeh)eHnX nuTama cTBapajy ce HeOnXoAHe MPETIoCcTaBKe 3a Behy
U MOTIYHHjy 3aIITUTY MpaBa 3aloCiICHUX y CIy4ajy CTaTyCHUX U APYTHX
MPOMEHA MOCI0AABLIA.

3 XK. Kymuh, Paoro npaso, npyro u3MemeHO U IOMYHEHO H3Aambe, MerarpeH1 yHHBEP3HTET,
Beorpan, 2015, ctp. 246.

4 Tlom ommTUM aKkTOM, Y CMUCITY HaBe/IeHe M APYTUX oapenada 3akoHa o pamy, HoapasyMeBa
ce KOJNEKTHBHM YTOBOP, CIIOPAa3yM MOCIOAABIA M CHUHAWKATa, OAHOCHO MOCIOAABIA U
3aTOCICHUX /UM MPaBUITHUK O Pay.
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3. Kosmko cy mocjiogaBuy M 3al0CJIeHH Y HAIIOj 3eMJbH
YIO3HATH C NMOCTOjambeM U cajp:kajeM upexTuBe

OaroBop Ha MUTamkE KOJIHUKO Cy MOCIOAAaBLH U 3ar0cieHn y Penyonumm
CpOuju yno3HaTu C mocrojameM JlupekTuBe, ¢ BEHUM ojpendama H
obaBe3aMa Koje M3 HEHE NMPUMEHE MPOUCTHUYY, C€ MOrao JaTH jeAHMHO
AHKETUPAKEM BbUXOBUX IIPEACTaBHUKA, Y3 ToMoh oaroBapajyher ynutHuka.
3a Te noTpebe nakJbUBO Cy AeUHUCAHA MUTalkA HA KOja Cy UCIUTAHHULIH
nasaiu oarosope. Jlepunucanu cy ux yuecuui [Ipojexra’. Ocum y Cpouju,
aHanu3a npuMeHe Jupextuse BpiueHa je u 'y [losbckoj, lnanuju, Uranuju,
Pymynuju u Byrapckoj, y cknany ca 3agaquMma M OUJbeBUMa YTBphEeHUM
[MpojexTom®. [Ipyrum peunma, [Ipojektom je 00yxBaheHo 1mecT 3emasba, of
kojux cy net unanuue EY. Penyonuka Cpouja je jenuna yuecHuna [Ipojexra,
a Jla HYje 4JaHuIa YHHje.

3.1. Aukemuparse ucnumanuxa

Y ume nocnozasaina, ymuTHUKE Cy Hajuenihe nonymaBaii NpaBHUIH,
a pehe u apyru 3amocieHH y ciy’k0ama 3a JbyJICKEe pecypce, a y uMe
CHUH/MKATA — IbUXOBH MCTAKHYTH YJIAaHOBU M aKTUBHCTH. Ha Taj HaYWH n
jeAHWMa W IpyTHMAa je JaTa MPHIMKa Jla UM, TI0 TIPaBHITy, HajTIO3BaAHU]H,
HajynyheHuju 1 HaJKOMIIETEHTHH]H KaJ[POBH OJrOBOPE Ha MOCTaBJhECHA
nuTama. 3axBajbyjyhn TakBOM MPUCTYITY, TOOM]jEHU PE3YJITaTH CE HE MOTY
JIOBOJIUTH y MUTame. HampoTus, Tpeba UX cMaTpaTH penpe3eHTaTHBHUM,
MOY3JIaHUM W PEJICBAHTHHUM 3a MPEIMETHO HCTPAXKHUBAHHE, OJJHOCHO 3a
yTBphuBame YMb-CHUIIA Be3aHUX 3a peaiu3anujy [IpojekTa.

Kao mrro To 00uyHO OMBa, MHOTH UCITUTAHUIIA HUCY OJTOBOPHIIN
Ha CBa [I0CTaBJbCHA MMUTamba. BEpoBaTHO 3aTO MITO Cy Cce IUIAMMIHN Ja 300T
JIaTUX OJITOBOPA MOT'Y CHOCHUTH ofipelene nocnenuie, 6e3 0631upa Ha TO IITO
je cBe paheno aHoHuMHO. OcHM TOTa, TPUMETHO je Ja HUCY YBEK JaBaHH
WCKPEHU U TauHH oiroBopu. M3mel)y ocraiior, To moTBphyje v UnmeHuIa 1a

5 Amnamu3oM crama y mnpenmetrHoj obmactu y PemyOmumm CpOuju, mo aoroopy c
npeactaBHUIIMa CaMOCTaIHOT CHHIMKATA 3AIOCICHUX Yy MOJHONPHUBPENH, MpexpamMOeHo],
IIyBaHCKO] MHAYCTpHju W BomompuBpeaun CpOuje, kao m ¢ mpeacTaBHUIMMa Formaca u3
Beorpana, GaBmo ce mpBHu KoayTop oBOr wianka. O pesynrarnma CBOTa paja CadyMHHUO je
W3BemiTaj ¢ KojuM Cy yno3Hatu cBu ydecHuim [Ipojekra.

6 AHKeTHpame NpEACTaBHUMKA IOCIOJaBalla M 3alOCICHUX BPIICHO je y CBakoj Of
HaBeJeHUX 3eMalba. [luTama caapkana y YOIUTHHKY Onia cy ucTa 3a cBe yuecHuke Ipojekra.
Pesynrartu aHkeTupama Cy, Mame-BHUIIE, CIMYHH y CBUM 3eMJbaMa. Hanme, ncrocrasumo ce
Jla TIPEACTABHUIN TTOCIIO/IaBalia U 3allOCIEHUX Y CBAKO] OJf BbUX TOTOBO Ja HUCY HU UYIH 3a
MOCTOjarke MPeaIMETHE AUPEKTHBE. JOII Mamke Cy MM MO3HATe BheHe ofipende U odaBese Koje
U3 BUX MPOUCTUYY, KaKo 3a ApskaBe wiaHuie EY, Tako u 3a apkaBe 3aMHTEpecoBaHE 3a TO
YIIAHCTBO.
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Cy OZIr'OBOPH NOjeIMHUX UCIUTAHMKA HEJIOTUYHH, & J€JIOM U IPOTUBYPEUHH
jennu apyruma. CpehoM, TakBH IpUMEPH CYy Y MamUHH, 300T Yera UM He
Tpeba npuaaBaTu BEJIUKY HaXKIbYy.

3.2. Poona, cmapocuna u opyza cmpyKmypa UCRUmMaHuKa

Beh je ucrakayTo na je anketupano 30 mpeacTaBHHAKA MOCT0aBaIa,
W3 pa3IMYUTHX 00JACTH pajia M pa3IMduTHX AenoBa PemyOmuke Cpouje.
Takole, ankeTHpaHa cy u 52 peicTaBHUKA 3aTI0CJICHUX, OJTHOCHO CHH/IMKATA.
[TpuToM ce BOAMIIO pauyHa O HBUXOBO] POAHO], CTAPOCHO], TEPUTOPH]jAITHO]
U IpyToj 3acTymibeHocTu. HapaBHO, y MepH y K0joj je To 6uiio moryhe,
0e3 003upa Ha TO LITO CE€ MPOJEeKTHUM 3aJaTKOM Ha TOME HHje MOCEOHO
WHCHCTHpaNo. 3axBaJjbyjyhn TaKBOM MPUCTYNy W MOJAIMMa JI0 KOJUX Ce
TOKOM HCTPa’KMBAYKOT IIPOIIeca JIONI0, Y HACTABKY C€ /Iaje AeTaJbaH MPUKa3
pOIHE, CTapOCHE U APYTE CTPYKTYPE UCITUTAHUKA.

On yxkynHo 30 aHkeTHpPaHUX NpeJICTABHAKA MOCJI0/1aBaNa:

- 19 unm 63,33% wux cy omiu mymkapiy, a 11 wiu 36,67% xene;

- 14 unu 46,66% wux cy Ounau ucnutanuiy 1o 35, 14 unu 46,66%
ucutanuiy usmely 35 n 50, a 2 nunn 6,66% ncnutanuy ¢ npexo 50 roguHa
JKUBOTA;

- 20 unmm 66,66% wux cy omnmm ucniuranunu 1o 10, 8 mwim 26,66%
ucnutanuy u3mehy 10 u 25, a 2 unu 6,66% ncnuTaHUIM C TPEKo 25 rognHa
pajHOT cTa)ka y mocleameM mpeaysehy;

- 25 nnu 83,33% muX HUCY OMIIM YIAHOBU CHHUKATA, a 5 uiu 16,67%
Cy OWJIM YJTAHOBH CHHINKATA'.

Ha apyroj crpanm, o1 yKynHo 52 aHKeTHPaHa NpeACTABHUKA
CHHANKATA:

- 35 wm 67,3% wux cy owm mynikapuwu, a 17 uinu 32,7% xeHe;

- 1 wm 3,85% wux cy Owim ucnuranuiy ao 35, 15 unu 57,7%
ucnutanuy udmehy 35 u 50, a 10 unm 38,45% ucnuranunm ¢ npeko 50
roJuHa KuBorad;

- 5 wim 9,61% wux cy Ounm ucnutaraunu no 10, 28 nmm 53,85%
ucnutanuiy umelhy 10 u 25, a 19 unn 36,54% ucnuranuum ¢ npeko 25
TOAMHA PAJHOT CTaXka y TOCIeAmeM npeaysehy;

- cBux 52 nim 100% mBUX ce N3jaCHUIIO Ja Cy YJIaHOBU CHHIUKATA’.

7 K. Kymuh, A3eewmaj o npumenu oupexmusa 1998/59, 2001/23 u 2002/14 E3 y Penyonuyu
Cpbuju, beorpan, 2018, ctp. 1.; Kymuh, XK., Crankosuh, [.: (2019), llpumena Hupexmuge
opoj 1998 — 59 o xonexmusrom omnyu-marey 3anocienux y Penyonuyu Cpouju, PagHo u
coumjamHo mpaso, 6poj 1/2019, beorpan, ctp. 115.

8 Mmuoru HCIIMTAHNUIIA HUCY OATOBOPUIIA HA MUTAKE BE3AHO 3a TOIUHE )KUBOTA.

9 K. Kymuh, Hz6ewmaj o npumenu oupexmuea 1998/59, 2001/23 u 2002/14 E3 y Penyonuyu
Cpbuju, on. mut., ctp. 1 u 2.; Kynuh, XK., Crankosuh, /I., on. nut., ctp. 115.
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3.3. Pesynmamu ankemuparoa

On ykynuo 30 aHkeTUpaHUX MPEACTABHUKA MOCI0IaBala;

- 24 unu 80% WUX OATOBOPHIIO je Jla HHje YyJIO 3a IMOCTOjame
Hupexruse 2001/23 E3, a 6 unu 20% 1Aa je 4y7o0 3a BEHO MOCTOjakbe, 0 YeMY
cBenouu u rpadukoH 6poj 1.;

Ja nm cte wynm 3a gupektusy 2001/23/ E3?

N [a -20%
B He - 80%

I'paduxon 6poj 1: Kosnnko cy nmocnonaBiu yrno3HaTH ¢ HOCTOjalbeM
Hupextuse 2001/23 E3?

- 23 unn 88,46% wux oarosopuio je na je Jupexrusa 2001/23 E3
MOJKJa UMIUIEMEHTH-paHa WK J1a He 3Hajy Ja JU je UMIIJIEMEHTHpaHa y
Peny6mnuum Cpouju, a 3 uu 11,54% na je uMmieMeHTHpaHa y Halioj 3eMibu'’,
0 4eMy cBefouu U rpadukoH 6poj 2.;

Ha m je Iupextusa 2001/23/E3 nMniieMeHTHPaHA
y Bamoj apxxasn?

0

W /Ja-11,54%

M He

I'paduxon 0poj 2: [{a nu ce Jupextusa 2001/23 E3 npumemyje y Penyoaunn
Cpouju?

10 MebhyTuM, yeTHpH UCIMTAHWKA HA MOCTaBJ/HEHO MUTAKE HUCY OATOBOPHIIM, a HHUjeNaH
WCIMTAaHWK HHUje C€ H3jac-HHO 3a TOHyheHy Oomuujy na mpeaMeTHa IUPEKTHBA HUjE
UMIUIEMEHTHPaHa Y HAIO] 3eMJbU.
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- 18 min 60% WHUX HUje OATOBOPUIIO HA IUTamE Aa Jid ce JupexTuna
2001/23 E3 npumemyje y muxoBoM mpenysehy, 5 wimu 16,67% ncnuranuka
OJrOBOPHIIO j€ J1a ce MPUMEmbyje y MaJioj, 5 unu 16,67% y cpenmwoj u 2 win
6,66% y BeIHMKOj MEpH, O UeMY CBE104YH U TpadukoH Opoj 3.;

V¥ kojoj mepu ce Tupextnsa 2001/23/E3 npumMemyje
y BameMm npenysehy?

M Benukoj -
6,66%

H Cpeams0j -
16,67%

= Manoj -
16,67%

I'padmxon 6poj 3: Y xojoj mepu ce Jupextusa 2001/23 E3 npumemyje

Yy HCIUTaHUKOBOM Tipeny3ehy?

- 28 mim 93,33% BUX OATOBOPHIIO je& JIa KEJIU JIa MPOIIUPH CBOje
3Hame 0 Jupextuu 6poj 2001/23 E3, a camo 2 unu 6,67% ucnuraHuka aa
HE KeJU Ja MPOLIMPYje CBOje 3HAIE O TOj AMPEKTUBHU, O YEMY CBEIOYHU M
rpadukoH 6poj 4.

Jla JIM JKeJINTe 1a NPOIIHPHTE 3HAK€
o Inkperuen 2001/23/E3?

Ha-
93,33%

I'paduxon 6poj 4: Konmmko cy mpeacTaBHUIIN MOCIIONaBaIla3anHTEPECOBAHM
3a MpOoLIMpPHUBakE CBOT 3Hama 0 Jupextusu 2001/23 E3?
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Ha npyroj crpanm, ox yKymHO 52 aHKeTHpaHa MpEACTaBHUKA
CHH/IMKATa:

- 48 nnu 92,3% BUX OATOBOPUIIO je Aa HHUje YyJIO 3a MOCTOjambe
Hupexruse 2001/23 E3, a 4 unu 7,7% na je uyIio 3a BeHO NOCTOjamkbe, 0 YeMy
cBeiouH U rpadukoH 0poj 5;

Jda m cte uynu 3a Jupextusy 2001/23/E3?

m/a-7,7%

B He-92,3%

I'paduxon 6poj 5: Konuko cy 3amocienu, OTHOCHO CHHINKATH
yrno3Hartu ¢ nocrojameM Jupektuse 2001/23 E3?

- 20 unu 83,33% wux oxrosopuiio je na je Jupexrusa 2001/23 E3
MOYK/Ia UMIUIEMEHTH-paHa WK J1a He 3Hajy Ja JU je UMIJICMCHTHpaHa Y
Peny6muuu Cp6uju, 3 wiu 12,5% na Huje nuMniueMeHTupana, a 1 niun 4,17%
J1a je UMIJISMEHTHPaHa y HaIllo] 3eMJbH!!, 0 ueMy CBe0o4H U rpadukoH 6poj 6.;

Ha m je Iupextusa 2001/23/E3 nMniieMeHTHPaHA
y Bamoj apxxasn?

m/a-4,17%

He - 12,5%

I'paduxon 6poj 6: [da nu ce dupexrusa 2001/23 E3 npumemyje y
Peny6nunu Cpouju?

11 OuurnenHo je Aa MHOTH HCIUTAHUIN HUCY OATOBOPHIIM Ha MOCTABJHEHO MUTAMGE.
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- 50 min 96,16% wUX HUje OATOBOPUIIO HA MUTamE Aa Ju ce upekTuBa
2001/23 E3 npumemyje y muxoBoM npenysehy, 1 nmun 1,92% ucnuranuka
OJrOBOPHIIO je Ja ce mpuMemyje y Maiioj, a 1 unu 1,92% na ce npumemyje y
BEJIMKOj MepH'?, 0 4eMy CBEI0YH U IpaduKoH O6poj 7.;

V¥ kojoj mepu ce Tupextnsa 2001/23/E3 npumMemyje
y BameMm npenysehy?

01 B Benmkoj - 1,92%
H Cpears0j
B Manoj-1,92%

B be3 oarosopa -
96,16%

I'paduxon 6poj 7: Y kojoj mepu ce dupektusa 2001/23 E3 npumemyje y
HUCITUTAaHUKOBOM Tipeny3ehy?

- 51 wim 100% ucnuTaHWKa ¢ TaTUM OJIF'OBOPOMM3PA3UIIO je CBOjY
3aMHTEPECOBAHOCT 3a MpoLIHpeme 3Hama o0 Jupextusu 6poj 2001/23 E35,
0 yemy cBeziour U rpadukon Opoj 16.

Jla JIM JKeJINTe 1a NPOIIHPHTE 3HAK€
o Inkperuen 2001/23/E3?

0

® [la- 100%

M He

I'papukon 6poj 8: Koxmko cy unaHOBH CHHAMKATA 3aWHTEPECOBAHU
3a mpomupeme cBOT 3Hama o upextusu 2001/23 E3?

12 HujemaH MCNIUTAaHUK HHUje C€ M3jaCHUO 3a TO Ja C€ MpPEAMETHA TUPEKTHBA CPEIbE
npuMemyje y BUXOBOM Ipey3ehy, a jeqaH HCITUTaHUK HUje ONrOBOPUO Ha TO TIHTAE.
13 JemaH ucnuTaHUK HUje OATOBOPHO HA TIOCTABJHEHO MHTAKHE.
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3ak/byunn

Ha ocnoBy ananuse yckialhenoctu nomahe perynaruse ¢ JupekruBom
6poj 2001/23 E3 wm pesynrara CIpOBEIEHOT HCTPAXUBAFhA, MOXKE Ce
3aKJbY YU TH:

1) na ce lupexrua 6poj 2001/23 E3 y Penry6nnmu CpOuju y BEIHKO]
MEpU NPUMERY]E;

2) na Ou 3aIITUTA [IpaBa 3alo0ClICHUX Y ClIydajy CTaTyCHUX U IPYTUX
MMpOMEHa TocioaB-1a Ouina Beha n edpukacHmja ako OM ce KOJIEKTUBHUM
YrOBOPHMA U IPYT'UM €BEHTYaJHUM OMNILTHM aKTHUMa IIpeIMeTHa MaTepHja
OJIroKe ¥ TOTIYHUje ypennia;

3) na cy BeoMa peTKH IPUMEPH [IOCII0IaBalla 1 3aII0CIICHUX, YKIbY 4yjyhn
Y 4JIaHOBE CHHJMKATa KOjU Cy UyJiu 3a HocTojame upextuse, 0e3 003upa Ha
TO LITO je Hallla 3aKOHCKA PEryjaTuBa y BEJIMKOj MEpPH ycKilaeHa ¢ lbeHUM
onpendama;

4) na cy noTpeOHM IOJATHU HANOPH MOCJIOAaBala M 3al0CICHUX,
a J1elloM 1 MUHHCTap-CcTBa 3a paj, 3alollljbaBame, Oopayka U COLMjaJIHA
nutama Pemybnuke CpOuje, ycMepeHH y TpaBiy JAajbe adupmaluje
IpeaMEeTHE JUPEKTHUBE U JaJberl yHanpehuBama cTama y HaBeJJeHoj 0b1acTu
JIPYLITBEHOT KUBOTA U paja.

5) ma Om y mITO CKOpHje Bpeme Tpebasio 0Opa3oBaTH TPUITAPTUTHO
WJIM MYJITUIIAPTUTHO TEJI0, CacTaBJLEHO Off IpeacTaBHuKa Biane PeryOnuke
CpOuje, YHmje mocinomaBana CpOwuje, penpe3eHTaTUBHUX CHHIMKATA
oprann3oBaHuX Ha HUBOY PemyOnuke CpOuje v eBeHTya THUX HEYTPaTHHUX
CTpyUHbaKa, ca 3a/1aTKOM J1a TayKJbUBO U JIeTaJbHO NpercnuTa yckiaheHoct
Hallle 3aKOHCKE, KOJIEKTUBHO-YTOBOPHE U IpyIe PeryjiaTHUBe ¢ IPEAMETHOM
JUPEKTUBOM, Y LUJbYy JaBama KOHKPETHHX IIpensiora W CyrecTtuja 3a
eBEHTYaJIHa JJolaTHa ycKilahuBama;

6) 1a OM 3ajeTHUYKUM HAIOpUMa COLMjaIHUX NapTHepa, CTPyYmhaKa
W3 IpeMeTHe 00JacTu u Meauja Tpedano oo6e3denutu Behy adbupmanujy
JlupexTrBe U HBEHUX openada y HAy4HO], CTPYYHO] U JIPYTOj jaABHOCTH Y
Perry6nutin CpOuju (00jaBIprBameM MPUTOJHIX YIaHAKa, Kpo3 ofroBapajyhe
00yKe, OpraHM30BambEM jaBHUX Ae0arta, IyTeM OKPYTJINX CTOJIOBA U HA IpyTe
HayuHe), TUM Ipe IITO je CIPOBEICHO UCTPAKMUBAKE MI0KA3aJI0 J1a YaK HU
NPaBHUIIM O F0j Hajuerrhe HUIITA HE 3HA]y, OJHOCHO 3a Yy HUCY dyJu'.

14 Kymuh, XK., Crankosuh, /., on. mur., ctp. 120.
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Application of Directive No. 2001 - 23 EC on Protection
of Employees Rights in the Event of status and other
changes of the Employer in the Republic of Serbia

Summary

The paper covers, analyzes and processes the results of the application
of Directive No. 2001 - 23 EC in the Republic of Serbia. The subject of the
Directive is the protection of the rights of employees in the event of status
and other changes of the employer. That is the cause for an analysis of the
harmonization of the labor legislation of our country with its provisions. In
addition, the results of a survey conducted in the second half of 2018 on how
well our employers and employees are aware of its existence, its provisions
and the scope of its application in our country were analyzed.

The paper contains plenty of data and information on the extent to
which our labor law is in line with this directive. In addition, the results of
the research process dedicated to the statement of the representatives of em-
ployers and employees on whether and to what extent they are aware of the
existence of the Directive and the obligations arising from it are summarized.
Respondents’ statements were made using a questionnaire, in accordance
with the rules and criteria established with representatives of the Autono-
mous Trade Union of Employees in Agriculture, Food, Tobacco Industry and
Water Management of Serbia, as well as with representatives of Formac from
Belgrade, for the project: “Standing for the future”.

Keywords: Directive 2001 — 23 EC, Republic of Serbia, labor legisla-
tion, compliance, implementation.

136



IIpogp.

HpeI‘JIeIIHI/I Hay4YHU yaaHak®
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Peoosnu npoghecop Ipasnoe ghaxynmema
Yrueepsumema y Hoeom Caoy,

p Jlyka Bamypan,’

Acucmenm ca ooxmopamom Ilpasnoe ¢haxyimema
Yrueepsumema y Hoeom Caoy,

Mapuja Byxosuh,

npoghecop cmpykosnux cmyouja, Bucoxa nocrosna
wixona cmpyxosHux cmyouja, Hosu Cao

ITPOU3BOBAYEB H3bOP U PABHOTEKA
HA TPKHUIITY PA/IA

Ancmpakm: Pasymesare nauuna na xoju npouszsohau OoHocu
00NYKY 0 aH2AdNCO8AY PAOHe CHA2e NPedCmasbd NOYemHU KOPAK
KOO Kpeuparsa NpasHoe OKeUpa Kojum ce pe2yauury 0OHoCU usmely
nocrooasya u paonuxa. Ilpouseohauy, oepanuyern c8ojum 00XOMKOM,
anu u kpemarbem yere paoa, aneadxcyje paoHy cuaey xoja he my obe-
30e0umu HajoONMUMATHUJU NPOU3BOOHU NPOYEC Y3 OCMEAPerbe MAKCU-
mannoe nugoa npoguma. OH, y OKGUPY MPACULUHUX YCTIO08A AHATUZUDA
concmeene Mo2yiHoCmu aneasicosarba paoHe cHaze noaasehu 00
PacnonoAcugoe 00XomKa U OUHAMUYKe npojeKyuje 8UCUHe Kpemarea
HaoHuye. Kombumnyjyhu ceoja ynazarwa u kopucHocmu xoje 00 paoue
CHaze Modice umamu, npoussohay popmupa cem mocyhux nogoLHUX
ucxooa aneadicosarba paowe chuaze. Taxge xombunayuje yrazarea y
Paouy cnazy u eghekma npooyKmueHOCHMU paod, Mo2y ce NOCMampamu
Kao cucmem moeyhee usbopa npoussohava na mpaicuwimy paoue cHa-
ee. Cneyuguunocm npouzgohana Koju uma MOHONOICKU NONOJICA] HA
mporcuunmy pooa u yciyea o2neda ce y mome 0a aHedaicyje marbe paoa
He20 wimo Ou OuL0 ONMUMAIHO U3 ACNeKMA OPYUIMEd Kao yeluHe.
OcHo6HU 3a0amakx paoHUYKUX CUHOUKama je oa omozyhe nocmusarbe
nOBObHUjE2 NOLOdCAja 3anocienux paonuxa. Mehymum, echexam
FUX0802 0€1108aFA 0271€0d ce Y NOOU3ARY YeHe padd, d UHOUPEKHHO

*e-mail:

g.milosevic@pf.uns.ac.rs
Lbaturan@pf.uns.ac.rs
vlahmari@uns.ac.rs
Pao npummen: 05.09.2020.
Pao npuxsahen: 29.09.2020.

137



Topan Munowesuh, Jlyka bamypan, Mapuja Byxosuh, Ilpoussohaues
u360p u pagnomedica Ha mpaicuwmy paoa, cmp. 137-150, XXIV (1/2020)

VY CMarbery 3anoCieHocmu ucho0 onmumanno2 Husoa. Ha nonoosicaj
PAOHUKA ymuye u uHmepgeeHyuja opacase Ha mpaicuwimy paoa. Hn-
CIMUMYmMoM MUHUMATIHE 3apade noO0bUABA Ce NOJIONCA] 3ANOCIEHUX
PAOHUKA, anu ce OPoj 3an0CIEeHUX CHUNCABA UCNOO ONMUMATHOZ HU-
6oa. U na kpajy, huckanno onmepeherne pada 00600u 0o noseharwa
Fe206e YeHe, na Cy QUCKATHU NPUX00u Opacase npahenu cmarberem
APUXo0a 3an0CIEHUX U CMAREHEeM OnuIme2 HU80d 3an0CieHOCMU.

Kawyune peuu: uzoop npouszsohaua, mpocuuime paoa, 0yuemcko
ocpanuerve, yena paod, Onopesusarve.

1. YBoaHe HanIOMeHe

TpXUIIHE MeXaHU3aM TOBe3yjecyOjeKTe IMOHyAEe U Tpaxme y
JIATOM TPEHYTKY BpEMeHa, YuMe ce oMoryhyje ycrocTaBibame ONTHMaIHE
OpraHu3alyje POU3BOIHOT Iporieca. MelyyTum, Ha TpKUIITE JeiTyjy UHTEPHH,
aJM U eKCTepHU (aKTOPH, KOJU MOT'Y HApyIIUTH jeTHOM YCIOCTaBJbEHY
TP)KUIIHY PAaBHOTEXKY, T€ 3aTO TPXKUILTE UIAK HUje CaBPIICH MEXaHH3aM.
Hapymiena TpkuiiHa paBHOTEKa 3HAYM MCTOBPEMEHO M HapyIIaBambe
OIITUMAITHOT HUBOA [IeHa. Y YCIIOBUMA HapyIlIeHE ONTUMAIHOCTH YYECHUKA
HNOTPEOHO je yCIIOCTaBUTH HOBY TPXKHIIHY PaBHOTEXKY, KOja C€ ITOCTHIKE
Y3aKTUBHY YJIOTy Ap)KaBe M HEHUX MHCTUTYNIHja. be3 mHCcTUTYnHOHaNHEe
perysiaTiuBe HacTao OM Xaoc, a TpaHcakuuje Ou ce orpannymie. Ypehenocr
U jacHO Jie(MHHUCAbE MTPABUJIa TIOHAIIAA CBAKOT YYECHHKA HA TPXKULITY j&
HEOITXO/IHA MPETIOCTaBKa EPUKACHOCTH TPXKHUITHOT MEXaHU3MA.

Kao ypehenu ckyn omgHoca pa3smeHe, TPXKUIITE YBEK MOApazyMeBa
rmocTojame ofapeheHor MmexaHn3ma, Ha OCHOBY KOTa ce€ TOBe3yjy CyOjeKTH
Ha CTPaHU MOHYJE U Tpaxme. M3 acriekra Hame aHanuse, roBopuhemMo o
TPXKUIITY pajia. YYECHUIU Ha TPXKULITY Cy IPOM3Bohadun U paJHUIIH, a Ipef-
MeT pa3MeHCKUX ofHoca je paj. [IponsBohau qoHOCH OTyKY O aHTa)KOBaby
pagHUKa ¥ IpyruX (aKTopa MPOH3BOIGE, Ca IIMJBEM MAKCUMH3ALNje COIl-
ctBeHor npoduta. [IponssohaueB n3dop oxBuja ce y ycnoBuMa OylIEeTCKOT
orpannuema. [IponsBohau pearyje Ha (akrope moHyzae pajaa, y ycioBuma
ETOBUX OIPaHHUYCHUX pecypca.

OOenexje paxa je la ce Ha TPXKUIITY TOjaBJbyje Kao poda, mITo
IpoHcTUYe U3 onuTenpuxsaheHor cTaBa aa je paa (GakTop MPOU3BOIHE.
[TokpeTame 6110 KOje MPON3BOIHE AKTUBHOCTH 3aXTEBA AHT'AKOBAE YMHUOLA
IPOM3BO/IHE: Paja, KAUTAJA M IPUPOIHUX pecypca. PakTope Mponu3BoamE
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npousBohay Mopa 00e30enuTH Ha onroBapajyhum TpKUIITUMA (TPKUIITY
pazHe cHare, TPXKHUILITY KaUTala i TPKUIITY IPUPOIHUX PeCypca), y 00uMYy,
aJIl ¥ BPEMEHCKOM OKBHUPY KOju My 00e30eljyje onTUManHOCT IPOU3BOAHOT
IUKJITyCa.

CarnenaBame OCHOBHHX €KOHOMCKHX 3aKOHHTOCTH Ha TPXKHUIUTY
paja IpeAcTaBjba OCHOBY 3a KpeHpame aJeKBAaTHOI IPAaBHOI OKBHPA
KOJUM C€ peryiuiy oxHocu usmely mociopasua u 3anocieHux. OcHOBHA
MPETIIOCTABKa je 1a Mpou3Bol)ad y yJi031 MOCI0AABLA Pearyje Ha pa3aIninuTe
npomeHe Ha Tpxkuity. [Ipenmer oBor paga 6uhe npoMeHe Ha TPXKHUILITY pajia
JI0 KOJUX JI0JIA31 YCJIe]l [I0jaBe MOHOIIOJIA, 3aTUM €(eKTH CHHANKAIIHE IOHYIe
paza, Kao 1 epeKTH JpKaBHE HOJIUTHUKE KOJU CE€ OIJIe/iajy KpO3 HHCTPYMEHT
MUHHUMAJHE 3apajie U Kpo3 nopecko onrepeheme 3apane.

2. OnTuMaaHu U300p mocJjoaaBana

[lonyna pama u3pakeHa je y pa3iddUTOM KBaHTUTATHBHOM U
KBaJIUTAaTUBHOM OOMMY pajHE CHare, Kao M y HEHO] CIOCOOHOCTH U
CIIPEMHOCTH, J1a MOXKE J1a OCTBApH JAaTy MpOou3BOAHY QyHKIHjY. Tpakma
3a pazoM ce orjiea y CopeMHOCTH mIpousBohaua na mox oxapeheHum
yCIIOBHMa yTIOcie ofipe)eHn oOMM pajiHe cHare, OAHOCHO paja y OKBHUPY
CBOjHX IPOM3BOAHMX (yHKIHM]jA.! 32 pa3iiuKy o TPaXibe 3a MPOU3BOANMA
U ycilyrama, TpaKkmba 3a (akTopuMa MpOU3BOILE, IIa TUME U TPaKiba 3a
paTHOM CHAaroM je MU3BelIeHA TPaXkiba,” OJJHOCHO OHA 3aBUCH OJ] TPAXKHeE 32
MPOU3BOJUMA U YCIIyrama y YijeM OCTBaperby YyUeCTBYje.

[IpousBohau, orpaHMYEH CBOjUM JIOXOTKOM, ajld M KPETambeM Ha-
HHUILIE, HACTOjU Ja onabepe OHy KOJIMYMHY paja koja he my obOe3benutu
HAjONITUMAIHUJU POU3BOIHHU MPOILEC Y3 OCTBAPEHE MAKCUMAJIHOT HH-
Boa npoduta. OH, Y OKBUPY TP)KHUIIHUX YCJIOBa aHAJIM3UpPa COICTBEHE
MOryhHOCTH aHTaXOBama pajHe cHare nojasehn on pacnojoXuBor Jo-
XOTKa U JUHAMHYKE MPOjeKLHje BUCHHE KpeTama HanHuue. KomOunyjyhn
CBOja yJarama 1 KOPUCHOCTH Koje Of] paJHe CHare Moyke MMaTH, II0CJI0AaBall
¢dopmupa cet Moryhnx NOBOJbHUX UCXO/1a aHTAXKOBambha pajHe cHare. Takse
KOMOHMHALIM]je ylarama y pajHy cHary u e)ekra KOpuCHOCTH paja, MOTy ce

1 I Munomesuh, Ocroguexonomuje, H. Can, 2016, ctp. 251.

2 Tpaxma 3a (akTopuMa MPOM3BOIIE j€ M3BEACHA TPaXma jep je 3aBHCHA of oduma
MPOM3BO/IE U NIPYKEHUX YCIyra HEKOT MPUBPEIHOT Cy0jeKTa, Kao M Of LIEHE aHIa)KOBAHOT
(hakTopa mpousBoame (1eHe wHMyTa). CBaKM MHOYT NMPOU3BOMGE YUYECTBYjE Y CTBApamy
(huHATHOT MPOM3BOJA, MMA CaMHM THM Y4YE€CTBYje M Y HEroBoj pacmozpend. To 3Ha4M nma y
MpoIIecy pacrojiesie CBaKOM HHITYTY MPHIIAa U OAroBapajyhm noxomak: pamy — HajaMHHHA,
KaIruTaay — IpoQuUT 1 IPUPOIHUM PECypcrMa — PEHTA.
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rocMaTpaTH Kao cucteM npedepenuunja n30opa nponsBohada Ha TPKUIITY
pazHe cHare.

YV HEOKJIACHYHOM MOJIeNTy CJIOO0IHOT TPJKUIITA, TPporu3Bohay y OKBUPY
TEXHUYKUX MOTYRHOCTH M UBpPCTOr OyIIETCKOI OrpaHHYCHa OAydyje Aa
aHraxyje ogpeheHy KOJIMUMHY pajia U KamuTana y IpoLecy IpOU3BOIILE.
[Tpoussohau he onayKy 0 KOIMYMHM aHT'2KOBAHOT MHITYTa JIOHETH HA OCHOBY
ETOBE MTPOAYKTHBHOCTH U LICHE.

Cert moryher nz6oparnocnofaBua Ha TPKUIITY paJHe cCHare He Tpeda
noucrosehuBaru ¢ mojMoM Tpaxme. [loTpede n xespe nmocnonasua cy OpojHe,
LITO HE 3HAYW J1a CE OHE OIMax TPaHC(HOPMHUILNY y Peasn30BaHy EKOHOM-
cKy aktuBHOCT. [loTpeba mocnogaBua 3a HOBOM PaJHOM CHaroM He 3Ha4M
ayTOMAaTCKO 3arociickhe HOBUX Kaaposa. [locmoxasan Mopa z1a carsiena cse
(baxTope Koju MOT'Y yTHIIATH Ha JJOHOILCHE OJUTYKE O YIOCIICHbY pajiHe CHAre.
[onamame nocionasLa NoapasyMeBa paroHajad u300p, 0Tyaa, o4JIyKa o
YIOCICHOCTH HelocTajyhnx KaapoBa noxpa3yMeBa 3aJ0BOJbEHE IPETXOAHUX
NOTpeOHUX yCJIOBa.

CyoueH ¢ orpanndeHonrhy cBojux MoryhHocTH, mpou3Bohad ce Mopa
MOHAIIATH pallMOHAIHO. PanMoHalHOCT NOHAIIaka MoApa3yMeBa 1a OH Y
CBOM H300py MOpa carjiefaTu cBoja OrpaHHyuCHha y TOIJIEAY: BEIUUNHE J10-
XOTKa, noctojehnx neHa ¢axkropa npon3Boame (pal, KamuTal U IPUPOAHH
pecypcH), M ycIoBa 0CTBapeha MIPOM3BOIHOT Mpoueca. OH Mopa aHAJIM3UPATH
KpeTame JOXOTKA, IPHOPUTET MOTpeda 3a 0OCTBAPCHEM IPOU3BOALE, AJIN
U KpeTame LIeHa CBUX (aKTopa MPOU3BOAKE, IITO MOXKE YCIIOBUTU HETOBY
Y3IpKaHOCT Y OJUIYyIIM O IpHUjeMy HOBo3arocieHux. M360p nocnonasua
YCIIOBJbEH j€ U Ca3HAKBMMa O KBAJIUTATUBHUM CIIOCOOHOCTHMA paJiHE CHAre.

Mogen mnoHamama npousBohaua npukaszaH je Ha ciauuu Op. 1.
[IpernocTaBka je na oH Ha TpHIUTY npubassba pan (L) u kanutan (K).
[TpousBoauu nporec Moryhe je oprann30BaTH Kpo3 KOpUIINEHE pa3IuuuTHX
KoMOMHanHMja paga u kanurtana. Moryhe komOnHauujedakropa o3Ha4eHe Cy
cioBuMaa, b, u c.

[IpousBohaumorke na omabepe KOMOWMHALM]y HHIYTa O3HAYCHY
CIIOBOMM, KOja ce HaJla3u UCIIOA ierose OyieTcke TuHuje. OOUM aHTraKoBaHe
pajiHe cHare 3aJl0BOJbaBa YCJIOB OIPaHMYEHOCTH OylieTa U Taja O mocio-
JaBIly IPEOCTa0 Je0 JOXOTKA KOjH HHje yTPOLICH HAa MME HaIHULA, OJTHOCHO
pente. MehyTum, 3a npousBohaya 0BO HHUje ONITUMATIHHU U300p.

Hpyra moryhHocT je koMOMHanmjac, Koja ce HaJla3u u3Hag OyLICTCKe
nuauje. OBa koMOMHanMja Takohe HUje onTUMaal u300p jep ce Hallas3u u3-
HaJ npousBohaueBe OyyeTcke TuHHUje. TpOLIKOBY TPOM3BOIBEIPEBA3HIIA3E
HUBO KOjU H-ETOB OylIET MOXKE Ja U3IPHKH.
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KombOunanuja dakropa npou3BOAKBEKOja ¢ Hajla3u Ha OYIETCKOj
JUHUJH y TAYKH d Y KOjOj je OHA TAHTE€HTa H30KBAHTHO] IMHUjH, IPEICTABIbA
onTUMaJHU U300p mpousBohaua, jep je ca pecypcuMa KOju My CTOje Ha
pacrionaramy, OH OCTBapHO MaKCHMaJIHO MOT'ylly BpEAHOCT CBOT ITPOM3BOJIA.

Cnuxa 1. H360p nocrodasya Ha mpaicuwmy paoHe cHaze
K 4

emmemleceeeebha

HaBenenu cTraBoBH HEOKJIACHYHE TEOPHjE MOUYHBA]y HA IPETIOCTABIH
0 jeIMHCTBEHO] PaJHOj CHAa3u, OMHOCHO Ha (PUKLMHU JIa CBU PAaTHUIIN UMAjy
jeaHaky nmponykTuBHOCT. Ha Taj HaumH, omoryheHo je ga ce cariena
npousBolayes n300p u3mehy xopumrhema pajia u Kanuraia, Kpo3 nopeheme
IBUXOBUX IeHa. AHTaXOBamke paJHUKa NoApa3dyMeBa Miuahame HagHUIE,
JIOK aHTa)KOBame KamuTana noapaszymena miuahame pente. M HajaMHHHA
W peHTa M3 yria mnpou3Bohaua MpeACTaBibajy TPOLIAK MPOH3BOAC.
VYKOJUKO je IeHa pajia HIbKa, Ipou3Bohaud Cy 3aWHTEPECOBAaHUjU 3a
palHOMHTEH3UBHU]HU BU TPOU3BoAme. OOpHYTO, BUCOKA LIeHa pajia yiyhyje
Ha KanuTaJTHOWHTEH3UBHH]H BUI TPOU3BOIIHE.

3. PaBHOTEKa HA MOHOIIOJICKOM TPKUIITY pajJjHe cHare

Jocanamma aHanu3a oHOCHJIA C€ Ha TMOHAlIamke MocjaojaBamna y
yCIIOBHMa KOHKYPEHTHOT TpKHUIITA. Mel)y TUM,TPKULITHU MPOCTOP MOXKE
OJITMKOBAaTHMOHOIIOJIMCTUYKY aMOujeHT. MoHOMON 3Hauu aa npenysehe
CBECHO yTHUE Ha HUBO IICHA MOHOIIOJICKOT MPOM3BO/ia 1 OMpa OHy IIeHY Koja
My y3 JaTH 00MM MPOU3BOIE U yciyra oMoryhaBa MakCUMyM IpOQHTa.
To 3a MOHOIIOJIUCTY 3HAYW, J1a 3a PA3JIUKY O KOHKYPEHTCKOT TPKUIITA
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I7Ie TIOCJI0/IaBall OCTBapyje caMo mpocedaH NpoguT, OH OCTBapyje, OCUM
MPOCEYHOT U EKCTPa MOHOIIOJICKU TPOQHT.

W3 acnekta ynorpede pakropa NpoU3BOIH-E IOHALIAKE MOHOIIOIUCTE
j€ pasiMyYnTO y ONHOCY Ha IMOHAIIAE IOCIOAABLA y KOHKYPEHTCKOM
TpKUIITY. Ha KOHKYpEHTHOM TPXKHUIUTY HOCIOAaBal] HACTOjU Ja rnoBeha
00uM mpou3BoaKE Kpo3 nosehaHo yiaramwy y ¢akTtope npou3Boime. Taj
pacT oOuMa mpou3BOAE MocaoAaBy oMoryhyje 60Jbe MO3MLHOHUPAE
Ha TPXHUILTY, aJIi U cTulame Beher npoduta. Pact oduma npousBonme 3a
MOCJI0aBIa HA KOHKYPEHTHOM TPXKHILTY HE MOAPa3yMeBa MPOMEHY LICHE
HETOBOT (PMHATHOT IIPOU3BO/A.

VY ycioBuMa MOHOIIOJA, MTOCIOAABALl — MOHOIIOJUCTA, AHTaXKYyje OHaj
o0uM QaxTopa npou3Boamke Koju he My omoryhutu octBapeme noTpedHor
00rMa MPOU3BOIHE MOHOIIOJICKOT ITPOM3BO/IA, 32 KOjU je OH y CTamy Ja
OCTBapH MOHOIIOJICKY IIeHY. To 3Hauu A2 je 00MM IPOU3BOAKE MOHOIIOIHUCTE
JUPEKTHO (PYHKIIMOHAJIHO Be3aH 32 HUBO LIEHE H-erOBOT (DMHAIHOT IIPOU3BO/A.
[loBehame ymoTpebe (axTopa NPOU3BOAKE Yy YCIOBHMMa MOHOIIOJA,
yciioBuhe pact oOuMa IpOU3BOAK-E, aJIM Taj pacT ayTiyTa, yTuuahe Ha
KpeTame MoHomoJjIcke 1eHe. [losehan o6uM mpon3Boame, pe3yatupa Behom
MOHYJIOM MOHOIIOJICKOT IIPOM3BO/A HAa TPKULITY, IITO JOBOIH JI0 CMAabEHha
LIEHE TIPOM3BOJa MOHOIIONHUCTE, Koja he OMTH HEewTO HUXa OJ] MPETXOIHO
YCIIOCTaBJbEHE MOHOMOJICKE IieHe. [lan 1meHa MOHOIOJICKOT MPOM3BOAA
HUje Yy MHTEPECY MOHOIIOIHUCTE jep My TO cMamyje HUBO npoduTta. Tako,
MaJio noBehamwe ynorpede GpakTopa, Mamke BPEAH 3a MOHOIOJIUCTY HETO 3a
KOHKYPEHTCKO mpenysehe, y yciaoBuMa KpaTKor poka.’

Momnonounucta nosehasa cBoje npodure cMambUBambEM CBOT ayTITyTa,
OJIHOCHO KpeHpameM OHOI HHUBOA MPOM3BOIKE Koju he My omoryhurtu
(dbopMupame MOHOIIOJICKE [ICHE TPOU3BO/A, 11a hie Tako 0OMYHO yHAjMIBbUBATH
Mambe KOJIMYMHE WHIyTa HEro KOHKypeHTHO npenaysehe.! To he 3HaunTH
Jla YCJIOBH PAaBHOTEXE KOj€ OJUIMKYje KOHKYPEHTCKO TPXKHUIITE HE BajKe 3a
MOHOIIOJIMCTUYKO TPKULITE.

[IpeTnocTaBuMO 12 HOCIIOAABALL ITOCTY]jE HA KOHKYPEHTHOM TPKHUILUTY
paja, Te OH MOKe Ja YIIOCIIM O0UM pajiHe CHare KOJIUKo rof xenu. [locnonasan
yHajmibyje L jenununa ¢akropa paga, no uenu ox W. Y Tom ciyuajy
paBHOTEXA je ycrocTaBibeHa y Tauku A (ciuka 2). Kaga npoussohau nma
MOHOIIOJICKY MOI1, OH CBOj€ IIOHAIIAHE YCMepaBa Ha HAUMH J1a YHajMIbYje Marby
KOJIMYMHY WHITyTa, OMHOCHO pajia Hero KOHKypeHTcko npexnysehe. berosa
Tpaxma 3a pagoM DMje HEeTo HUXKA Yy OAHOCY HA TPAXIbY y yCIOBUMA

3 H. R. Varian, Mukpoexonomuja, beorpan, 2014, ctp. 465.
4 H. R. Varian, nagedenoodeno, ctp. 465.
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KOHKYPEHTHOT TP)KUIITA. 300T TOra ce y OKBUPY MOHOIOJIA 3aII0CIIH IIPEMaIH
Opoj pannukal . Huso 3apazne 3amocinenux kox MoHonona W, je HHKHU Yy
OJIHOCY Ha BPeTHOCT pajiHKKa V .°> PaBHOTeXka ce ycrocTaB/beHa y Tauku M,
KOja opehyje KomnunHy paja Kojy MOHOIMJIMCTA YIOIJbaBa U U3HOC HAJHULE
KOjU IpuIaja pagHunuma. To je jequHU OAPKUBU HOBO 3aIIOCICHOCTH Y
JaTHM yCJIOBHMa IIOHY/IE ¥ TpaXkibe paja. Ekonomcka edukacHocT nosehana
0u ce 3amocnemeM Beher Opoja pagHuKa, ITO OM 3HaYMIJIO OBehaH oOuM
aytnyTta. MelhyTum, 0BO HHje Y HHTEpPECY MOHOIIOJIUCTE, jep OU TO 3HAYMUIIO
CMambEeHhe MOHOIIOJICKE LICHE TTPOM3BOAA, OAHOCHO Maj NpoduTa.

Crnuka 2. Pasromedica Ha MOHOROIUCTIUYKOM MPAHCULUMY PAOd

»

W

4. IlocogaBan M CHHAMKAJIHA MOHYyaa paagHecHare

VY noTtpasu 3a aricoay THIM HIBOOM KOPUCHOCTH KOjH ITOCIIOaBal] TOCTHU-
e yroTpedoM 1aTe KoMOWHaLMje pajiHe CHare, pa3MoTpUheMo HHIUBUIYaIHY
Y CHHIMKAJIHY IOHYy pajia. Y mpouecy CHHIMKAIHE IOHYIE Paja, aKTHBHY
yJIOTy HeMa 3aIl0CJIeHH Kao IMojelnHal, Hero cuHankar. Kpo3 cuHamkamHo
MperoBapame pacTe nperopapayka Moh pagHuKa, T€ je ¥ OUCKUBAHU UCXOJ
MPEroBOpa MOBOJBHUjU OJI MOjEAMHAYHHX, Tj. HHAUBHAYATHHUX MPETOBOPA.
VY1paBo 3aT0 ce KpruBa CHHAMKAJIHE ITOHY/IE pajia Hala3u yBEK U UCKJbY YMBO

5 Ilonazehu o 06MMa akTHBHOCTH, K0 M OJf KOPHCTH 32 IMOTPOIade BPEAHOCT pajia je n3Ha
HMBOA HAJIHUIIE KOJH OCTBAPY]jy 3aI0CICHN KOJI MOHOTIOIHUCTE.
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M3HaJl MHIUBUYaJHUX KPUBUX MOHYAe paja.® Onxnoc uauBuayanse (S,))
¥ CHH/IUKAJTHE KPUBE MOHY/E (S, ) ¥ YTHIA] CHHMKAIHOT PEroBapara Ha
PaBHOTEXKY Ha TPXKUILTY paja NpUKa3aHU Cy Ha CIULH 3.

VY ycnoBuMa HHIMBUAYATHOT Paja HUBO HAAHHIIA HAa TPKUIITY paaa
je Ha HuBoy W, a Opoj 3anocinenux Ha nuBoy L. IlpucycTBo cunaukara
Ha TPXKUIITY pajaa 1oBoxau 1o noBehama Opoja mperopapaykux Omiuja, Te
j€ ¥ OYEKMBAaHM HCXOJ] PEroBOpa MOBOJBHU]U Y OIHOCY Ha HHIUBUAYATHY
NO3UIIM]y PajiHe CHare, mTo he MoBeCTH 10 pacTa HaJHHMIA 10 HUBOAW,.
PacT HapHMLA y ycIoBMMa CHHIMKAIHE OHYE paja ycioBuhe (13 acriekra
BpEMEHA) Ta/l 3al0CJICHOCTH. 3al0CICHOCT y TAKBUM YCJIOBHMA je Mamba y
OZIHOCY Ha 3aII0CIICHOCT y yCIIOBUMA MHAMBUIYaIHUX IIPETOBOPA (3aI10CIECHOCT
L, jencnon L. Pact Hesamocnenoctr (pasiuka usmehy L, u L)), ycnosuhe
HACTOjame paJHUKa KOju Cy OMJIM €0 CHCTEMa CHIMKAIHOT IPEroBapama
(pamHuu Koju cy ocranu Oe3 mocia) ga Tpaxke mocao. Ta mosehana
noHyJa paaa umahe 3a pesyarar najx HagHuua. CMamemhe HaJHULA JOBOAN
JIyTOPOYHO, I0 PacTa TPAKIENOCI0AaBala 3apaJHOMCHArOM, IITO 3aBHCHO
0]] IIperoBapayke CHare CHHIAMKATa MMa TEHJCHILH]y pacTa 3aloCICHOCTH
(ca L,pacrena L,), anu He 1 10 HMBOA 3aII0CIIEHOCTH Y YCIIOBMMA KaJla HeMa
cuHaukara. Takole, HUBO HaIHHUIA Y CUCTEMY TP)KMILTA CHUHIMKAIHOT
nperoBapama Ouhe yBex H3Ha ] HUBOA HaJHULA HHANBUAYAIHE OHYAE paja.

Crnuka 3. Korexmueno npezosaparbe u pagHomedica Ha mpaicumy paoda

4

W
Ws

w2

Wi

6 I1. Becenunosuh, Exonomuja, beorpan, 2010, ctp. 180.
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5. Yiaora APKaBE€ HA TPKUIITY palHE CHAre u I/I360p mocJjgoaaBua

5.1. Munumanna yena paoa u uzéop nociooasua

Tpxwurmrte jecte HajOOJBH PETyIATOP OHOCA H3Mel)y TTOHYIE U TPaXKIbE,
alli OHO HHje YBEK caBpIIeHO. Ta HecaBpIIEHOCT TPXKHUIITA OTJieNia ce y
(hakTOpHMa KOjH HapyIIaBajy ONTUMAIHY aJOKaIlH]y, IIITO 3aXTeBa aKTUBHY
yiory apxkase. J[paBa y 1uiby cripoBohera €KOHOMCKE W COIMjaJTHEe
MOJINTHKE MOCcexke 3a ofipel)eHuM Mepama HHTEPBEHIINje, Y ITUJbY UCTTPaBIbarba
TPXKUIIHOT pe3ynrata. MeljyTum, Hekax U cama Jp)KaBHA HHTEPBEHIIH]ja
MOXe OMTH y3pOK HapyliaBama ONTUMAallHe aliokaruje. Ha Tpxkumry
pajia, 4ecTo je BHIJBbHBO HE3aJ0BOJHCTBO 3AMOCICHUX TPIKUITHOM IIEHOM
pana.Kako 3amociieHu MpecTaBibajy BEIHKHU JIe0 OMpavKor Teia, JAp)KaBa
Ce YeCTo I0jaBJbyje Kao perynarop IeHe paja Kpo3 CHCTeM MUHHUMAITHE
3apaje.’ MuHHUMAaIHa 3apajia jecTe M3pa3 COIMjalIHOT CTapama JAp)KaBe
O CTAaHOBHHIINITBY, alld U3 EKOHOMCKOT' aCIeKTa OHa MOXKE MPOJYKOBaTH
MO3UTHUBHE W HeratwBHe edekrte. [IpeBrcoka MHUHUMAIlHA IieHA pajia
CMambyje 3aloclIeHOCT, a HUKA [IeHa pajia pe3yliTUpa OpKambeM U PacToM
3aMOCICHOCTH.

VY yciioBuMa ojicycTBa Ap)KaBHE WHTEPBEHIM]je PABHOTEKHA 3apajia
W ycrocrasuia Ou ce y IpeceKy KpHBa HOHY/IE U TPAKEE 3a PaJIoM (CIInKa
4). Ilpn TOj paBHOTEXM HUBO 3aMOCIEHOCTH OM OMOL . YKOIMKO npxkasa
MPUMEHU 3aKOHOM pPeryJrcaHe MUHUMAJTHE 3apajie, YCIOBH PaBHOTEXKE ce

Memajy.
Cnuka 4. Ysohemwe munumanue yene paoa
w 1
W2
W1

L3 | 1 L: L

7 V Penybmumm CpOuju Bnaga yrBphyje MUHUMaNHY LeHYy paza Kojy Cy MOCTONABIH y
o0aBe3u j1a mpuMerYyjy. MUHIMaIHA [IeHa pajia Be3yje ce y OTHOCY Ha MUHHMAITHE TPOIIKOBE
JKMBOTA MOPOAHLIE.
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Munnmanna nena pana W, ycinosuhe pact noHy/e paja, aly U naj
TpaXKibe MOCJIOAABIA 32 paJHOM cHaroM. Beha MuHKMMaIHa IeHa paja MoAMKe
HMBO TOHYJI€ pajHe cHare Ha L, jep cBH Kese HeKH o1 60Jbe maahennx
nocnosa. MelhyTum, Hema JOBOJEHO IOCIIA 32 TAKBY LIeHY paaa. bpoj mocnosa
3a Behy neny pana je camo L. IlocionaBuy HUCY IPH H3MEEHUM yCIOBUMA
CIPEMHHU J1a IpuxBaTe nosehany NoHyay pajHe cHare, OJHOCHO, moBehaHa
IIeHAa pajia IPOAYKYje Maj Tpaxibe 3a pagoM. To 3Ha4YH, U3 aClIeKTa TPKUIITHOT
cTama Ja ce 300r cucTeMa MUHUMAJIHE [ICHE pajia, Caaa jaBjba jeJaH HeCKal
u3Mel)y nonyne paane cHare oxpehen HuBooM L, 1 cTBapHOT 00MMa TPaKmHe
nocnonasua oapehen nuBoom L. Kaza je monyna usnan HuBoa norpeda
jaBJba ce HE3aroCJICHOCT, OAHOCHO TPXKHUIIHHU BHUIIAK pajHe cHare. OBaj
Hecknag u3Mely MoHyze U Tpakibe 3a pafoM je oapeheH paznukoM uzmelhy
nuBoa L - L. Tp)KMIIHM BUIIAK PajJHE CHAre IPEACTaB/ba CBE OHE KOJH
cy ocTtaiu 0e3 mocia U Tparajy 3a BUM. YKOJIHUKO Opoj He3arocIeHUX
pacTte cTBapa ce He3a10BOJbCTBO U IPUTHCAK HA JpKaBy Ja pey npoodiaem
Hezanocnenoctu.llopen HaBeneHor, Ap)KaBHA peryjaTUBa MHHUMAJIHUX
3apajia IMa U HO3UTUBHE eeKTe, HAPOUMTO 3a paJHy CHAry Koja je 3aapikaja
110cao. 3ar0CiIeHn Ha Kpajy umajy Behe 3apaze onpehene nuoom W, koju je
HEILITO BUIIM Yy OJHOCY Ha HUBO 3apaja 3alloCICHUX Ipe YBOhema cucrema
MUHUMAaJIHHX 3apaja.

5.2. Ilopecka nonumuka u uzoop nociooasua

YoOuuajeHu cTaB OPeCKUX OOBE3HMKA je Ja je Oalll bUMa pa3pes3aH
HATIPOCEYaH Mmope3. YIpaso 3ato, puckaHo ontepehemhe MOKe H3a3BaTH eKO-
HOMCKY Hee(hMKacHOCT, maJi 00MMa MPOU3BOJIELE, 1A 3aTI0CIICHOCTH, TPOMEHY
JISTIATHOCTH M CIIMYHO. YBOhere mopesa 3a o0Be3HuKa riahama npeacraBiba
Tporak. Tporak pakTopa mpor3BO/IELE j€ YCIIOB U MPETIOCTABKA OJ[BUjarba OUII0
KOje IeNaTHOCTH. Y YCIIOBUMA OCKYIHOCTH Pecypca, OCIOaBall HaCTOjH 11a J10-
Hece palMoHaHY O[UTYKY, pyKoBozehu ce 1 pUCKaTHUM KpeTamuma y 001acTi
orope3rBama paja.

[TocMarpajMo paIMOHATHOCT OIUTY4HBarbha TOCIONABIA Y YCIOBUMA
yBohema nopesa Ha paj (L). [Ipema crieHapujy, IpeTrocTaBiba ce: CaBpIICHO
(YHKIIMOHHCAE TPXKHUINTA U ONTUMAITHA 00MM MTPOU3BOIHHE.
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Crnuka 5. Veohere nopesa na pao (L)

Hamumma 4
S1L1
DuiDL
W2C  SL \
WiD
WIEB
S i /
Wa A
st Dh /
>

LsL: La Kommramaa pana

DLDL — kpuBa Tpaxme paja;
S1S1L — KpuBa IoHy e paja;
W —neHa pana;

L— xonuuuHa pana;

V3 mare mpeTnocTaBke, MoYeTHA paBHOTEXA Ce OCTBapyje y Tauku B, re
jeobum pana L, a Bucuna naanuueW . [loueTHa paBHOTE)A HE CaIpiKH TTIOPECKO
ornrrepehemne HaHUIE. YKOIUKO y aHAJIN3Y YBEeMO TIopecke 00aBese Ha IIeHy
pana (y Bucunu CE) 3a cBaky jeAnHUILY pajia, y3 YCIIOB J1a je HOCHIIAI] IIOPECKOT
TepeTa 0CIoaBall, TPOIKoBH paja he mopactu na Huso W, Yeoheme nopesa
YCJIOBJhaBa PACT TPOIIKOBA PaJia IMOCIOIABIIA.

INocmomaBarr kao HocHIIAIl TIOPECKOT TepeTa yBohermeM mopesa Ha paf,
casia mMa o0aBe3y Jia 3arfoCIeHMa UCTIIIATH YTOBOPEHY HaTHUITY Yy H3HOCY HU-
Boa Haxnuue W , an u nopecky obasesy y sucunu CE. Jlakie, yBoheme nopecke
00aBe3e Ha paJi IOBOJI JI0 PacTa TPOIIKOBA pa/ia 3a MOCJI01aBIa, ca HuBoa W Ha
HuBo W,. To 3Hauu na nena pana (W,), caxpxu nopecko ontepeherme naanume
(CE). PacT TpomrkoBa pajia y 1ajheM BpEMEHCKOM OKBUPY yCIOBHNE, CMambemhe
TPaXHbE 32 PaJIOM Ha TPXKUIITY paJiHE CHAre Off CTpaHe IOCIIOIaBIa, OTHOCHO,
JI0 IOMEPama PABHOTEKHOT HMBOA pazia ca L, na L, jep je ycnocTasibeHa HoBa
1eHa pajia cama W,.

[Ipomena y n300py mocnonaBaiia Ha TPXKHUIITY pajia Koja ce oriiesia Kpo3
CMambemhe TPAKHE 32 PAIHOM CHArOM je OJITOBOP TOCIIONABIIA - MTPOM3BOhada
Ha yBoleme mopesa Ha pai. [losehame TpormkoBa pana ycien yBohema 1mo-
pesa, U3 acmekTa mporsBolaya-rocioaaBa JOBOAM 0 TYOUTKa €KOHOMCKOT
Onarocrama, OJJHOCHO JI0 CMamkemha MOTyNHOCTH HeroBor mpohuTabriTHOr
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nocinioBama. [ IponsBolau ce u3 crama edukacHe anokamuje pecypca nomepa y
cybonTumanny nouwyjy. OBakBoO CTam€ je yrOpuaHO HEIPUXBATI/BUBO 38 HEra
1 oH he HacToju HEe caMo Ja CMamK Opoj 3arocieHnx, Beh 1 fa 1eo nopeckor
TepeTa [IpeHece Ha 3aIociieHe, KPo3 MeXaHW3aM CMambeba HaJHULIE. Y TOM CMHC-
1y, mpou3Bol)au he HacTojaTh 1a yroBopeHy LieHy paja Kojy Mopa Ja UCIUIATH
3all0C/ICHNM pajIHULMa CMatbu ca HuBoa W, Ha HuBO W,. Ha oBoM HHBOY, ¥
Tayku A, mpousBohad ocTBapyje ONTHUMAIHY aJOKalHjy JbYACKHUX pecypca u
MakcuMH3Upa npouTt. IberoB yKynmHu TPOLIKOBH paia KOjH CaJpiKe yTOBOPEHY
3apafy 1 Iope3 Ha paj ce cMamyjy. To 3Haun aa he nohu no nomepama Kpuse
TPaXKIE Pajia y HOBM PABHOTEXKHHM 10J10kaj D D, |, KOjU IIpaTi HCTOBPEMEHO
CMamCH-e [ICHE pajia Ha HOBU PABHOTEKHH TIOJI0XKa].

3ar0CIeHOM 0CTaje CaMo U3HOC HaiHuIle o1 W, 110 JEMHUIM Paja, ITo
he nmaru 3a mocnenMIly CMambere MOoHy/e paja Ha HuBo L, onHocHo, nohu
he 10 momepama KkpuBe MoHye Ha nosnoxkaj S S, Hosa Tauka paBHOTEXe
Ha TPXKHUILTY paJiHE CHAare ycrnoctaBuhe ce y MpeceKy KPHUBH TPaKIbe
D, D, u kpusu nonyne S, S , a 1o je tauka D. Tpomkosu paja nociogasia
Yy HOBOM PaBHOTEXKHOM IOJIOXKa]y n3HOCKHhe W, 1 OHM cap)KMHCKH 00y XBarajy
ucriaheny 3apany sanocienuma W,, yBehany 3a nopecke 00aBe3e y BUCMHH
AD. U3 acriekta nocnozasia, Ha TPXKUILITY paHe CHare MOpecKy TepeT oapehen
je y 3oau AEDC, 3aBucHO o7 leroBe MOryhHOCTH J1a ope3 o pajia MpeBain
Ha 3aI0CIIeHe KPO3 CMambebe HaJHuLe. V3 HaBeZJeHOT MOYKEMO U3BECTH OILITH
3aKJbyyaK: ONOpPE3MBabE Paja IOBOIH [0 PACTa HUBOA TPOLIKOBA pajia, ITO UMa
3a pe3yJITar O[UIyKy HOCI0aBLa 1a CMamby Opoj 3aI0CIICHUX.

6. YMecTo 3aK/by4Ka

N360p mocnonaBama Ha TPXKUIITY paJHE CHAre yCJIOBJbEH je Ha
MIPBOM MECTY H-ETOBHM OYLIETCKUM OI'PaHHYEHEM, Ka0 M LEeHOM (akTopa
MPOM3BO/HE — pajia M KanuTana. Y OKBUPY TEXHOJIOWKUX MOryhHOCTH U CBOT
OylIeTCKOT OrpaHHuYeHa, IPOU3BOhay aHraxyje oHy KOMOMHaNujy hakropa
MPOU3BOAKE KOjU My oMOryhaBa MakCMMHU3alLljy BPEIHOCTH MPOU3BO/AA.
Opn oxgHOca 1eHa paja ¥ KamuTana, Tpou3Bohad JOHOCH OIUTYKY O TOME
Ja 11 he KOPUCTUTH PaJHOMHTEH3UBHH MM KaTUTATHOMHTEH3UBHUJU THII
MIPOU3BOIIHE.

Ha moHomosnckoM TpKHUIUTY poda M yciyra, MOHOIOJUCTa HWMa
MOryhHOCT a TUKTHpa IIeHY, OAHOCHO KOJIWYHMHY IIPOU3BO/IA KOjH IIIackpa Ha
TPKUIITY. MOHONOJICKA LIeHa TPOM3BOAA j€ 10 IPABUITY BHILA O] TPXKHUILIHE,
HITO 2y TOMATCKH MOBJa4H CMal-eH 0OUM MPOU3BOAE Y OJHOCY Ha HOPMAJIHO
ctame. [locnennna cMamema 00MMa IPOU3BO/HE JOBOAM 10 NaJla TPAXKLE 32
pazoM, LITO 3a MOCIEUIY UMa CHIKEH-E HUBOA 3aII0CIICHOCTH Y TOM CEKTOPY.
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Lnib pagHUUYKUX CHHAMKATA je MOCTH3ahe TIOBOJBHUjET MOJI0XKaja
3al0CJICHUX pagHuKa. MehyTuM, nocieanna BUXOBOT JII0Bamka je pacT
HeHe paja kojy miaha nocionasan. MHAMPEKTHA TOCIEANLA j€ MTaJ HUBOA
3anocneHocTH. [locTojame paTHUIKUX CHHIMKATA 10 PAaBUITY 11000JbIIaBa
TMI0JI0XKaj 3aII0CIICHUX, Il Y HEraTHBaH I0JIOXKaj CTaBJba OHE PAAHHUKE KOjU
ocTajy 6e3 mocia. Y JomujeM MOI0XKajy Cy M MOCIONABLIH KOjU 3a UCTY
KOJINYMHY HOBLA MOTY Jla aHTaXyjy Mame pajHHKa, N1a J00Hjajy U Mamy
BPEIHOCT MPOU3BOJA.

Ha Tpxumre pasa 3HauajaH yTuLaj ocTBapyje U Apxkasa. UHCTUTYT
MUHUMAaJHE 3apajie YBEICH je a OM ce MOIpaBHoO I0JI0XkKa) pajHHUKa KOjU
Ha TPXKUIUTY OCTBapyjy HajHMIKE HajaMHUHE, KOje Cy MCIOJ HUBOA KOjHU je
JIOBOJbAH A2 OM ce 00e30e11M0 MUHUMYM HBHXOBUX €r3UCTCHIUjaTHUX U
OpYWITBEHUX oTpeda. MelyTum, HeraTuBaH eekaT OBOI MHCTHTYTA je Aa
ce Opoj 3armocieHnX pagHIKa CHUYKaBa UCIO MUHIUMAJIHOT HUBOA.

[pxaBa ytuue Ha pajga M Kpo3 (uUCKaIHO (M mpapadUCKaiHO)
ontepeheme 3apane. Mehytum, u oBuM ce yTude Ha nosehame 1eHe
pazna kojy maha mpousBohad, 300r dera cy (QpUCKalIHHU PUXOAH APKABE
npaheHn cMambembeM IPUXO0/1a 3aMIO0CICHUX, KA0 U CMambEeHhEM OIIITEr HUBOA
3aI0CICHOCTH.

Jlureparypa ussopu

1. Varian H. R., Muxpoexonomuja, beorpan, 2014.

2. Becenunosuh I1., Exonomuja, beorpan, 2010

3. Kwuranosuh /I., ['omy6osuh H., Ocrosu exonomuje, Hum, 2006.
4. Jlabyc M., Ocnosu exonomuje,beorpan, 2006.

5. Munomesuh I, Ocunosu exonomuje, H. Can, 2016.
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Manufacturer’s choice and Equilibrium on the Labor Market

Summary

Understanding the way in which the producer makes the decision to
hire labor is the initial step in creating a legal framework that regulates the
relationship between employer and worker. The producer, limited by his
income, but also by the movement of the price of labor, hires a labor force that
will provide him with the most optimal production process with the realization
of the maximum level of profit. Within market conditions, he analyzes his
own possibilities of hiring labor, starting from the disposable income and
the dynamic projection of the amount of wage movements. Combining its
investments and the benefits it can have from the workforce, the manufacturer
forms a set of possible favorable outcomes of hiring the workforce. Such
combinations of labor investment and the effect of labor productivity can
be seen as a system of possible choice of producers in the labor market.
The specificity of a producer who has a monopoly position in the market of
goods and services is reflected in the fact that he hires less labor than would
be optimal from the aspect of society as a whole. The basic task of trade
unions is to enable the achievement of a more favorable position of employed
workers. However, the effect of their action is reflected in raising the price
of labor, and indirectly in reducing employment below the optimal level. The
position of workers is also affected by state intervention in the labor market.
The institute of minimum wage improves the position of employed workers,
but the number of employees falls below the optimal level. Finally, the fiscal
burden of labor leads to an increase in its price, so the fiscal revenues of the
state are accompanied by a decrease in employee income and a decrease in
the general level of employment.

Keywords: choice of producers, labor market, budget constraint, labor
cost, taxation.
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1. YBog

[IpaBo Ha cUTypHE W 3/1paBe YCIIOBE 3a paj cMarpa ce jeIHUM Of
(dbyHIIaMEHTAITHUX TIpaBa paJiHAKa, Te 01 Tpedasio OUTH TPETHPAHO Kao jeTHO
01 OCHOBHUX JbyJICKUX mpaBa'. McTpaxuBame Mel)yHapoaHe opranusanuje
paza ykasyje Ha TO Ja TOIMIIE Y IPOCjeKY )KUBOT U3ryOn OKo 2,78 MUIIHjyHa
paxHuKa paau 00JeCTH y BE3H ca paJioM M IOBpesa Ha paay, 0K je TalieKo
Behn Opoj OHUX KOju TpIe Apyre, HECMPTOHOCHE IOCJEEIUIE Y3POKOBAHE
OoslecTMa M TIOBpeIaMa Ha paay My Be3u ca panoM (oko 374 MuiujyHa
pannuka).” Mmajyhu y BuIy OBaKkBe MoKa3are/be KOJU MMajy 3Ha4ajHe
COLIMjaJIHE M €KOHOMCKE ITOCJbEIMIIC Y CBUJETY paja, MUTake 3alTUTE U
CHUTYPHOCTH Ha pazy 3ay3eio je 3HayajHO MjecTo U y okBHpY CToJbeTHE
Jexmapanuje 3a OynyhHocT pazna ycBojene nosogoM 100 roauHa o1 OCHUBamba
MOP-a, koja cazip:ku cMjepHHIIE KOjuMa ce Tpedajy BOIUTH JApKaBe WIaHUIE
IPUIMKOM CyOoYaBamba ca MpoMjeHaMa H3a3BaHUM TEXHOJIOIIKAM HAIIPETKOM,
JeMorpagckuM, OKOIUIIHAM, KIIMMAaTCKAM IIPOMjeHaMa U TI100aTH3a1ijoM.
CrosseTHOM /JleKlapaliijoM ce UCTHYE KAKO Cy CHTYPHH W 37PaBH YCIOBU
paja OCHOBa JOCTOjaHCTBEHOT paja’, a IITO je Pe3yJTaT cXBaTama MpaBa
Ha 3aIUTUTY M CUTYPHOCT Ha pajxy Kao cBeoOyXBaTHE 3alITUTE (PU3UUKOT,
JYXOBHOT U MOPAJIHOT MHTETPUTETA PaJHUKA, YHjHU je IIHJb XyMaHHU3alHja
pana u ynoOHOCT panHe cpenune.* JlomaTHO ce UCTHYE Ja je “capadra Ha
HUB0y npedyszeha/paore cpedure 0OCHOBHO cpedcmso 3a 0besbjeherve cueypHux
u 30pasux ycnosa pada’™, a koja mojpasyMujeBa ydemihe MocCJIO/IaBIia,
pagHMKa U PEeCTaBHUKA PaTHHUKA.

Ja je comujamHu Aujanor HyKaH eJIeMEeHT y IMpoBohewy edukacHe
3aIITUTE 3/IpaBJba U CUTYPHOCTH Ha PaTHOM MjeCTy, TOBOPH M TO Jia Cy
onpeheHn MHCTUTYIMOHATHU OOJIMIHM capaame n3Mehy mocionaBana u
npeacTaBHUKA paJHHUKa NpeaBuleHn 0e3 003upa Ha CTereH CHHAMKAIHE
HOKPUBEHOCTH PaJHUKA, JOMUHAHTHOT HUBOA Ha KOjE€M C€ BPILU KOJIEKTHBHO
HpEroBapame y TOj Jp>KaBH, Ka0 U 00JIMKa COLMjATHOT ANjaJiora yKOJIUKO HCTH
MOCTOjU Ha HUBOY Tipeny3eha, Te ce TakaB COIMjalIHU JUjajior yoOu4ajeHo
pa3BHja mapajeaHo ca MPOIecOM KOJICKTHBHOT ITPEroBapama.

1 ILO/ISSA/KOSHA, [lexnapanuja n3z Ceoyna 0 CHTYpHOCTH U 3paBJby Ha pajy, yCBOjeHa
29.06.2008. rogune, Ceoyin, Kopeja.

2 ILO, Safety And Health At The Heart Of The Future Of Work Building on 100 years of
experience, Geneva, 2019, ctp. 1.

3 ILO,Centenary Declaration for the Future of Work, 21.06.2019.

4 b. Jlybapna, Paono npago — pacnpasa o 0ocmojancmeay napaoy u coyujanuom oujanoey,
[IpaBuu dakynrer Yausepsurera y beorpany, 2013, ctp. 367.

5 CrosmetHa [exmapanuja, auo II(L1).
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Tako ce y apskaBama aHIJIOCAaKCOHCKE IpaBHE TpaguLHuje, TAje
Cy CHHAMKATH IOMHHAHTAaH WHCTUTYIHMOHAJIHU OOJMK IpEICTaBJbaba
pajHMKa, COLMjAJIHU IUjajor ce OJBHja y BUIY IOCTYIIKa KOHCYJTOBamba
KpO3 1oce0He KOMUCH]E 338 CUTYPHOCT M 3aIITUTY Ha pany, a BpJo YecTo Cy
VICTE U jJeMHY BUJI COLIMjAJTHOT AMjasiora Kakas OCTOjH Ha HUBOY KOMIaHHuja.®
WHTepecanTan npuMjep COLUjaIHOT JUjaliora y CEKTOpY 3alITUTE 3ApaBiba 1
CUTYPHOCTH Ha paJy IpeacTaBiba JamaH, riije cy KOMIIaHUjCKE CHHANKATHE
OpraHu3alnuje JOMUHAHTaH BUJ pENpEe3eHTalMje HHTEpeca 3al0CIICHUKA, 1
KOje Cy y HOCJbeIIbMX HEKOJIMKO JeceTibeha pa3Buiie nocedan MexaHuzam
MPEHOLICHA MUTaba Koja Cy IPEeAMET KOJICKTUBHOT IIperopapama y chepy
3ajeJHUYKUX KOHCYJITauMja, a mwto y Hajsehoj mjepu moraha nurama y
cepr CUT'YpHOCTH M 3aIITHTE Ha paxy.” Y eBpOICKUM Jip)kaBama Hajuenihe
napasenHoca CHHANKAIHOM OPraHu3alijoM ce OCHUBAjy Bijeha 3amocieHuKa,
KOja cy HaJJIe)KHA 3a capaliby ca MOCIOAaBIEM 10 MUTay CUTYPHOCTU U
3alITUTE Ha paay Ha KOMIIAHUjCKOM HUBOY.®

[IpenumMuHApHO HCTPAXKHUBAILE YKa3yje HAa TO 12 je epUKaCHO IpoBoherbe
Mjepa 3allTHTE 34paBjba U CUTYPHOCTH Ha PaJHOM MjECTy MPBEHCTBEHO
PEIMETOM OCEOHOT IOCTYIIKA capaambe n3Mel)y mpecTaBHUKA palHUKA U
MOCJIOJABLIA, Y OMHOCY Ha IIOCTYIIAK KOJICKTUBHOT ITPEroBapama. ¥ HacTaBKy
paja mpeAMeToM UCTpaKuBama he OMTH MelyHapOIHU U €BPOIICKH CTaHAAPAH
Ha OCHOBY KOjUX ce ozipelyje Koju HauMH NPeICTaBHULM PaJHNUKA YUECTBY]Y
y Kpeupamwy Mjepa CUTYPHOCTH M 3alITHUTE HA paxy, KOju cy To obauuu
capajame u3Mel)y npeicTaBHUKA paJHUKa U ociaoaasia. OBo nuTame 1001ja
Ha 3Hauajy y nocjbemba ABa aecerbeha, kaga cy ce CBU aKTEPH COLUjaTHOT
JMjasora y Be3u ca 3alITUTOM U CUTYPHOCTH Ha PaJHOM MJECTY Y HEKOIHKO
HaBpaTa CyCpeiy ca H3a30BUMa BUCOKO 3apa3HUX BUPYCHUX 000JbEHa, a ILTO
j€ M3MCKMBAJIO AOJIATHE Mjepe U aKTUBHOCTH y 00e30jehemy oarosapajyhux
CUTYPHOCHMX CTaHJap/a y pagHOj CpEIUHU.

6 K. Papadakis, ,,Restructuring enterprises through social dialogue. Socially responsible
practices in times of crisis “crisis“, Working paper No. 19, Industrial and Employment
Relations Department, ILO, Geneva, 2010, str. 4.

7 T. Araki, “The Japanese model of employee representational participation”, Special section
“International colloquium on Labor law: models of employee representational participation
Part 11", Comparative Labor Law Journal, Vol. 15, ctp. 149.

8 J. Calvo, R. R. Contreras, Employee representatives in an enlarged Europe - Volume 1,
Office for Official Publications of the European Communities, 2008, str. 55-62.
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2. Mehynaponnu ctanaapam y odaactu
CUTYPHOCTH U 3aLITUTE HA paay

[IuTame CUTYPHOCTH U 3alITHTE Ha paay y QOKyCy Cy JjeloBama
MOP a ox camor ocHUBamWa, IITO CE OUUTYje Y, A0 naHac, 20 yCBOjeHHUX
KOHBEHILIM]ja Ha TI0JbY CUTYPHOCTH U 3aIITHTE HA Paay, KAKO OKBUPHOT TaKo
U TEXHUYKOT KapakTepa, Te 27 npenopyka’. Beh ce y panujuM koHBeHIIjaMa
U IIpernopyKama UCTHYE 3Hauaj COLUjaTHOT 1jaora Ha HUBOY npeny3eha y
YCHOCTaBJbakby ¥ POBOheY Mjepa 3aIlITUTE U CUTypHOCTH Ha pany'. Tako
Hip. Konsenuuja 155 o 3amtutu pagHuka o NpodeCHOHATHUX PU3UKA Y
pallHOj CpenHH IPOY3POKOBaHMX 3aral)emeM Ba3ayxa, 0yKoM 1 BUOpaIijoM
u3 1977. ronune npensuha uaanoM 5 1a ce “usmely nocrooasaya u paonuxa
mpeba 0a ycnocmasumu wmo mjeulrba capaorwd Ha C6UM HUBOUMA, paou
npuMjene mjepa nponucaHux Ha 0CHogy oge konsenyuje”. Mehytum, 003upom
Jla ce paJauiio 0 KOHBEHIIMjamMa Koje Cy MaTepujaliHO MOoApYyYje MpUMjeHe
TeMeJpuie Ha oapeheHoj nmpodecrju unm nuramuMa oapeheHuX MmTeTHX
TBapu Ha PaJHOM MjeCTy, MOTPEOHO je OMJIO YCIIOCTABUTH LIjEJIOBUTUjU
MPHUCTYT MUTAY YCIIOCTABIbabha COLMjaIHOT TUjaiora.

Ta ynora je noaujesbena KonBenuuju Op. 155 o cUrypHOCTH 1 3aIUTHTH
31paBJba Ha pajy u paaHoj cpenuuu u3 1981. roguue roaune'’, mpahenom
[Ipenopykom Op. 164 0 CUTYPHOCTH U 3alITHTH 3[paBjba HA Pagy U PaaHO]
cpenunan u3 1981. rogune'?. Kouseniujom 155 ce yBoau omha obaBesa
MOCTH3akka JOroBopa Ha HUBOY Iipeny3eha y morsieay npasa Ha MHQOPMHUCALE,
KOHCYJITOBAakE U capalibe y MOrjey NuTamba CUTYPHOCTH M 3aIUTUTE Ha
pany pany.”KonBenuujom Hucy npezasubeHe nepuHUIUjE TOjMa capaibe,

9 EBomynmjy cTaHmapia O CHT'YPHOCTH W 3alITUTH Ha paay y okBupy akara MOP a,
nornenatu y: 1LO, ,,/LO standards related activities in the area of occupational safety and
health: An in depth study for discussion with a view to the elaboration of a plan of action for
such activities ”, Report VI, International Labour Conference 91st Session 2003, International
Labour Office, Geneva, ctp. 12-15.

10 Heraspauje BuajeTH KoHBeHIHM]e U npenopyke y: ILO, General Survey of the Reports on
the Guarding of Machinery Convention (No. 119) and Recommendation (No. 118), 1963, and
on the Working Environment (Air Pollution, Noise and Vibration) Convention (N o. 148) and
Recommendation (No. 156), 1977, Report of the Committee of Experts on the Application of
Conventions and Recommendations (Articles 19, 22 and 35 of the Constitution) Constitution)”,
International Labour Conference 73rd Session 1987, para. 598 - 616.

11 KouBeHuyja je moaujesbeHa Ha TPU AHjela, KOja ce OJHOCE Ha Mjepe Ha HAIIMOHATHOM
HHMBOY (yCBajarbe MPHMHIHUNA HAMOHAIHE MOJUTHKE Y TIOIVIEy CUTYPHOCTH M 3allTHTE Ha
pany), akIMOHUX Mjepa y CBpXy IpoBoljerma U cTeHa HallMOHAIHOM HHMBOY) M Ha Mjepe Ha
HUBO y npeay3eha (akIMOHUX Mjepa Koje ce yCBajajy U MpoBoje Ha HUBO y mpexyseha) (ILO,
Occupational Safety and Health Convention, C155, 22.06.1981.)

12 ILO, Occupational Safety and Health Recommendation, R164, 22.06.1981.

13 Yman 19 — 20 Konsennuje 155.
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nH(pOpMHUCaka WK KOHCYJITOBama MPEeACTaBHUKA PagHUKa, jeTHAKO Kao
Hu npatehom IIpenopykomunme je OCTaB/bEH AOBOJBHO (hiIeKCHOMIIaH
OKBHUp 3a UMILIeMeHTanujy KoHBeHLIMje Y OKBUPY Pa3IMUUTHUX MPABHUX
TpaaMLMja IpKaBa MoTnucHULA. Jla ce He pann o capalibH jeIHOKPATHOT
KapakTepa, Hero 0 OAHOCY KOjU Ce MOpa MOCTOjaTH KOHTHHYHpaHo u3mely
IpeacTaBHUKA pajJHUKa U nocionasla, ynyhyje unan 20 Konsenuuje, ruje
CE UCTHYE 1A je capaliiba “OCHOGHU eleMenm OP2aHu3ayuoOHuX U OCMaiux
Mepa npedyzemux y ckaady ca 4a. 16. 0o 19. ose konsenyuje”. O03upom za je
nocnofasar 00aBe3aH KOHTUHYHUPAHO MTOAY3UMAaTH M HAJ3UPaTH IPOBOhere
Mjepa 3alTUTe, THM CE U caMa capajmba ca IpeICTaBHULINMA PaJHUKa MOpPa
OJIBHjaTH Ha CTAJHOM OCHOBY.

Konsennujom je ca npyre cTpane aerHHCAHO MOAPYYje capaimbe
u3Mmely npeacraBHUKa paJHUKA /pafHUKa U ocaoaasna. Taxo je npeasuheno
paBo Ha MHQOPMHUCamE IPEICTaBHUKA PAAHUKA “0 Mjepama Koje je npedy3eo
nocnooasay oa 0be3oujedu HUxXo8y 3aumumy Ha pady u 30pA8CMeEeH)
sawmumy u 0a Moy 0a KOHCYIMYJy c8oje npedcmagnuuxe opeanusayuje o
mum uHgopmayujama, noo ycio8om 0a He OMKpUsajy nociosne majue”.’”
VY ncToM mpaslly IOCTaBJba Ce U MPABO HA KOHCYJITOBamE, Koje Tpeda 1a ce
00e30mjean npeAcTaBHULIMMA PaJIHUKA U/HIIM BUXOBUM IPEACTaBHUYKUM
opranmsalnyjama, y Horjely CBUX aclekara 3allTHUTe Ha pagy HMOBE3aHMX
ca BUXOBUM PAJZIOM, a Y3 33jeJHUYKHU JOTOBOP MOTY CE MO3BaTH U CIIOJbHU
TEXHUYKH CKCIEPTH.'

HaBenena mpaBa pajbe cy nAeTajbHHUje NMPEACTABIbEHA Y OKBUPY
I[Ipenopyxe, na ce HABOAM J1a MHPOPMHUCaE oApa3yMujeBa u oMoryhasame
MpeACTaBHUIMMA pagHUKa J1a poyde (GaKkTope KOju IITETHO YyTHUY Ha
0e30jelHOCT W 3ApaBJbe U J1a Ce MOACTHYY Ja Mpeljaxy Mjepe y OBOj
obmactu'®, 1OK ce y morjieny KOHCYJITOBama MOCeOHO UCTUYY CITy4ajeBU
yBol)erba HOBUX 3HAUAjHUjUX Mjepa 3alTUTE U U3MjeHa Y IIPOLECY OIHOCHO
opranuzauuju paja. [Ipenopykom ce HaBoze caMO HEKH IPUMjEpHU capambe,
HE HCKJbYUYHMBO CiIyuajeBU y Kojuma Tpeba nohu 1o ucre. IIpenopykom ce
Takohep uctuye na OM ce MpeacTaBHULIMMA pagHUKa Tpedajo omoryhuru
Ia “Oonpunecy npoyecy 001yuusara Ha Hueoy npedyseha y noznedy mjepa
3awmume Ha pady”"’ ITO PeBa3NIIa31 HUBO KOHCYITAIM]ja U ITOAPa3yMHjeBa
aKTHBHH]Y YJIOTY Y IPOLIECy yCBajama OAJIyKa OJf CTpaHe MMOCIOAaBLa, ajll
HE HYXKHO Y BHJly Ca0[JIy4nBamba.

14 Yman 19(1)(u) Konsenuuje 155.
15 Yman 19(1)(x) Konsenmmje 155.
16 Tauka 12(2)(a) [Ipenopyxe 164.
17 Tauxka 12(2)(e) [Ipenopyxe 164.
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JonatHo npaso npensuleHo KonBeH1IMjoM je paBo Ha oAroBapajyhy
00yKy y 00/lacTH 3aIITHTE HA pajay ¥ 3ApaBcTBeHe 3amTute.® OBO mMpaBo
HCTAaKHYTO je KacHHU]e ycBojeHoM KonBeHnuujoM 187 0 MpOMOTHBHOM OKBUPY
3amtute Ha paay u3 2006. roguHe, T1je ce HaBoIU Ja OW Ha HAIIMOHATTHOM
HUBOY Tpebajia OUTH yCcBOjeHa MOJUTHKA eAyKalHje PaJHUKa a y CBPXY
ocTBapema ojxpeheHor cTerneHa CUIYpHOCTH M 3alTUTE Ha paidy, Te je
COIIMjaJIHU JMjAJIOT CACTABHH EIIEMEHT Y YCIIjEIIHOM IIPOBOlerby ucre.”

VY3eBUIM y 003Up pa3IuYUTy MPaAKCy Y MOTJIEAY WHCTHUTYLHOHATIHOT
OKBHUpa IpoBol)ema npaBa Ha MHYOPMHUCAHE U KOHCYJITOBAbE Y Ap)KaBaMa
nornucHuama Konsenuuje, Konsennuja He ynyhyje ka onpehenom, uieamHom
MEXaHU3My IyTeM Kojer Ou ce OBO IPaBO MPOBOAMIIO HA Haje(PEKTHUBHH]U
HauuH. [Ipenopykom Op. 166 ce unak aajy npuMjepu HHCTUTYIIHOHAIHOT
OKBHPa, KOj1 HUCY 00aBe3yjyhu 110 cB0OjOj IPUPOAH, TE CE HABOAE “UMEH08AILA
PAaoHuuKux dene2ama 3a NUMAarbe CULYPHOCIU, PAOHUYKUX KOMUMeEmAa 3d
cucypHocm u 30pagme Ha paody, 3ajeOHUUKUX KOMUmema 3a CUeypHocm u
30pasme (y Kojem ciyuajy, npedcmasHuyy 3anocieHuKa mpeoajy umamu
Hajmarwe 50% yuewha)”.*°

Kacuuje ycBojenom Konseniujom 187 0 mpoMOTHBHOM OKBUPY 3aIUTUTE
Ha pany u3 2006. ronune, u npatehom [Ipenopykom Op. 197 o mpomoTrBHOM
OKBHPY 3aLITHUTE Ha paay, HoceOHO ce MCTUYE COLMjaJIHU ANjAJIOr Kao HyKaH
€JIEMEHT Y KpeHnparby HallMOHAJIHE MOJIUTHKE U IPOrpaMa 3allTUTE Ha paay
Ha HallMOHaJHOM HHUBOY. Mako ce cama KoHBeHIMja HE AOTHYE MUTakba
COLIMjaJTHOT JUjasiora Ha HUBOY npeny3eha u yiore mpeacTaBHUKa paHUKA,
[Ipenopyxom Op. 197 ce HaBoaM Aa ce oX ApKaBa OUEKYje MPOMOBHCAE
MOJUTHKE CUTYPHOCTHU U 3aIUTUTE 3ApaBjba HA pajly Ha HUBOY npenyseha,
YCIIOCTABJbAE 3ajCAHMUKMX KOMUTETA 32 CUTYPHOCT M 3alITHTY Ha paay
Y MIMEHOBa-E MPEICTaBHUKA PAIHIKA 3a CUTYPHOCT U 3aIUTUTY Ha paay y
CKJIaJay ca nocTojehuM HallMOHATIHUM TPABHUM OKBHPOM U ITPAKCOM.?!

CropeMHOCT J1a ce Cyoue U IpeBa3nl)y HeraTuBHE IOC/beIUIIE BAHPEAHUX
KPU3HUX CHTYallMja y3pOKOBAHWX M3HEHAIHUM 3APABCTBEHUM PHU3HIIMMA,
MONYT HOBUX BUPYCHHUX IIATOI€HA, HYKHA je MPETIIOCTaBKa 32 HECMETAHY
MPOU3BOJIIbY U NMPEBA3UIIAKECHE CKOHOMCKMM IOCJHEANIA Y3POKOBAHUX
TaKBOM CHUTYAallljOM Ha TPXKHIUTY, [IOMIYT €KOHOMCKE U COLMjalHEe KpU3e
y3pokosane nanaemujom LHOBU/I-19 Bupycom nouerkom 2020-Te roause.
CriocoOHOCT MpaBOBPEMEHE U CTPYUHE MpoLjeHe noctojeher 31paBcTBEHOT
18 Yuman 19(1)(x) Konsenmmje 155.

19 ILO, Safety and Health at the Heart of the Future of Work Building on 100 years of
experience, Geneva, 2019, ctp. 35.

20 Tauka 12(1) [Ipemopyke 164.
21 Tauxka 5(¢) [Ipemopyke 197.
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pPU3MKa U KOHTHUHYHPaH Ha/130p CUTYPHOCHHUX YCJIOBA Pajia y OBOM IOTJIEY CY
OCHOBaA 3a YCBajame 0JroBapajyhux Mjepa 3allTUTE a y IKJbY IpHiIarohasama
Mjepa 3alliTUTEe Ha paJy TOKOM U HaKOH MPECTaHKa yClIoBa MaHaeMHuje.”
[oapyyje npumjene Konsenuuje 155 u nparehe IIpenopyke obyxBata u
BaHpEIHE CUTYalllje U3a3BaHe HOBUM 3JIPaBCTBEHUM PHU3HMLIMMA, a 00aBe3e
nocnofgaBua yTepheHe KouBenummjom ypelyjy oueKkMBaHO MOHAIIAE
MOCJIO/aBLa y CBPXY NpEBa3ujaKemha HETaTUBHUX IOCIbEIUIA U3a3BaAHUX
naHjaeMujom. >

Beh je ucrakHyTO na je COUMjaJIHM OMJjaJIOT KJby4daH E€JIEMEHT
cBake (paze mpoBolera Mjepa 3alITHTE Ha paly, a BaHpeIHa 31paBCTBEHA
CHTYalllja U3a3BaHa BUPYCHOM MaHAEMHjOM A0JAaTHO MOBJIAYH HErOB 3HAYA].
Hauwme, 2017. ronusne je ycBojena Ilpenopyka 6p. 205 o 3anomubaBamy U
JOCTOJaHCTBEHOM pPajy 3a MHP H OTIIOPHOCT?*, ca CBPXOM Jia yCMjepu
MOHAIIAKE Jp’KaBa M PEICBAaHTHUX COLMJAIIHHX aKTepa y BaHPECIHUM
cUTyalMjaMa M3a3BaHUM Hecpehama/HenoromaMa pasjiM4YMTHX BpCTa.?
[IpenopykoMm ce ycrocTaBiba 14 OCHOBHUX MpHHLHUIA KOjUMa ce Tpedajy
BOJUTH JIp>KaBe MPUIJIMKOM MOy3MMama Mjepa 3a npeBasuiaxeme Hecpeha,
a Kao jelaH Ofl BHX je U “3Hauaj coyujannoe oujaroea’?® Tako apixkase
NPUIMKOM KpeHparma CTPAaTEerjCKUX MPUCTYIIA 33 CyOuaBamkE U pjellaBame
Kpuza, TpeOajy 00e30HjenuTH “KoHCcynmosare u oxpabpumu axmueuy
NapmMuyunayujy opeaHu3ayuja nociooasaya u paouuxa y nianupary,
UMNIEMEHMayuju U HA03UPAarwy Mjepa 3a Onopasak u omnopHocm...” >’
OBakaB BHJ aKTUBHOI' yyemrha COLUjaJIHUX MapTHEpa OYeKyje ce Ha CBUM
HUBOMMa FBUXOBOT JjeJIOBaba a y [IMJbY €(PUKACHOT CIIPEYaBabe HEraTUBHUX
NocJbeIMLA Kpr3a Oy T BUPYCHE NMaHJeMuje. AKTUBHO yuemihe o1 cTpaHe
CoLlMjaTHUX MapTHEpa o4eKyje ce, kako ce u ucruue Ilpenopykom, u y
MUTakbUMa UCIIUTHBAA, YCIIOCTaBJbakha, IOHOBHOT YCIIOCTaBJbakha UIIN
npoBolema paJHONPABHUX NPOMNHUCA, YKJby4yjyhu, mpomuca o pamHoj
MHCIIEKIMjU U POIKCA O CUTYPHOCTH M 3AIITHTH Ha paay.”

22 1LO, In the face of a pandemic: Ensuring Safety and Health at Work, Geneva, 2020, ctp. 11.
23 Ymanosu 16 — 21 Konsenuuje 155.

24 1LO, Employment and Decent Work for Peace and Resilience Recommendation, R205,
16.06.2017.

25 Tako ce moxm mojMoM ,Hecpeha™ moxmpasymujeBa 030MsbaH mopemehaj/mpexus
(hyHKIIMOHNCamka 3ajeJHALE MM IPYIITBa OMI0 KaKBUX pa3Mjepa Kao pe3yiaTaT pUCKaHTHUX
norahaja xoju cy pesynrar melyCOOHO MOBE3aHMX YCIIOBAa H3JI0KEHOCTH, PABHBOCTH U
MoryhHOCTH, a 32 IoCJbeTUIIe UMajy HeKe ofl ciujenchux: jpyacke, MaTepHjaiHe, eKOHOMCKE
1 OKOJIMIIIHE TyOuTKe U yTjeuaje (Tauka 2(a) [Ipemopyke Op. 205).

26 Tauka 7(x) [Ipemopyke 205.

27 Tauxka 8(x) [Ipenopyxe 205.

28 Tauxka 23(a) [Ipemopykeop. 205.
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3. OBaamTema NPeICTABHUKA PAAHUKA Y MUTAKHLUMA 3aLITHTE
CUTYPHOCTH U 3ApaB/ba Ha paay y aktuMma Bujeha EBpone

EBporicka comujanna noesba u3 1961. roquHe’’, kao M lbeHa peBHIMpaHa
Bep3uja (Pesunupana EBporicka conujanna nosesba — PECIT) yeBojena 1996.
roaune’ cmarpajy ce “conujannum ycraBom” Bujeha EBpone’, Te nanac
PECII caapxu 31 mpaBo €KOHOMCKO-COLMjaJIHOT KapakTepa. O03upom
na EBporicka KOHBEHIIM]ja O JBYICKHM NPaBUMa U TEMEJbHUM Clo0oaaMa
caap:kaBa rpalaHcka U monuMTHYKA mpaBa, ycBajame ECIL, onnocno, PECII,
¥MMa 3a LMJb Ja ce MOAYy3My KOHKPETHHU KOopalu y mpasiy 0opde mpoTus
cupoMainTsa, 6uno nosuBameM Ha PECII npen HanmoHallHUM CynoBUMA,
MOAHOILICHEM HallMOHAIHUX u3BjemTaja Bujehy EBporne, nin nokperamem
MOCTYIKa KOJEKTUBHUX )KaJiOon, a uuje je yBoheme JlomaTHUM MPOTOKOIOM
u3 1995. ronune, Tpedano OCHAXKUTH CUCTEM HAA30pHUX MEXaHH3ama y
npopolhemwy [loBesbe.

[IpaBo Ha curypHe M 37paBe ycioBe paza jenHo je on 31 mpasa
npensuhennx [loBessom.” HaBeneHnu unan ycMjepeH je ka aeduHucamy
o0aBe3a Koje ApaBe MOTIHCHULE Tpedajy MOAy3eTH Y CBPXY yTBphUBama
KOXEPEHTHE HallMOHAJIHE MOJIMTHUKE 3aIITUTE Ha Pany, lEeHOT e(hUKacHOT
npoBolhema, Hamzopa U yHanpehema.** OBaj 4naH ce JUPEKTHO OJHOCH Ha

29 European Social Charter, CETS No. 35, Turin, 18.10.1961., entry into force 26.02.1965.
30 European Social Charter (revised), CETS No.163, Strasbourg, 03.05.1996., entry into
force 01.07.1999.

31 J-F. Akandji-Kombé, “Chartesociale et droit communautaire”, u “La Charte sociale
européenne”, eds. J-F. Akandji-Kombé¢, S. Leclerc, Bruxelles, 2001, ctp. 150. (mpey3eto u3:
B.Jly6apna, Pesuoupana Eeponcka coyujarnanogema — Obaseze 0pacasa u yno2a CoyujarHux
napmuepa nociuje pamugpuxayuje, CounjanHo-eKOHOMCKH casjeT Pemybnuke Cpouje / Swiss
Labour Assistance, beorpaz, 2009, ctp. 10.).

32 S.Sanz Caballero, “The European Social Charter as an instrument to eradicate poverty:
failure or success”, Cuadernos Constitucionales de la Catedra Fadrique Furié Cerio, n°
64/65, 2009, ctp. 157.

33 UYnan 3 Iloesme.

34 Ynan 3: “Ca unspeM OCUTypaBama JjeIOTBOPHOT KOPUILITEHA ITPaBa Ha CUTYpPHE U 37paBe
pazHe ycioBe, 3eMJbe NOTIHCHHLE ce 00Be3yjy Aa he, y koHCyaTanujamMa ca opraHuzaiijaMa
pajHKUKA U MOCIIO/1aBala:

1. dopmynucarn, IPUMHjEHUTH U IEPHOANYHO PEBUANPATH KOXEPEHTHY HALIMOHAIHY
MOJHUTHKY O MPO(ECHOHATHO] CUTYPHOCTH, NPO(eCHOHAIHOM 37paBJby U PaHOM
okpyxemwy. llpumapHu b OBe MOJHMTHKE je yHampjeheme mnpodecnonamne
CUTYpPHOCTH H 3[[paBJba U CIIpjedaBame He3roja u omrehema 3apaBiba KOje HaCTaHy
Kao MOCJbEINIIA, TIOBE3aHE Cy WIH HACTAjy TOKOM paja, MoceOHO MUHUMU3NPajyhu
y3pOKE PH3HKA KOjU CY HHXEPEHTHH PaJHOM OKPYXKEHY;

2. 00jaBUTH CUTYPHOCHE U 3IPaBCTBEHE MPOTIHCE;

3. mpeaBUIjeTH MpoBoheme THX MpomHca MjepaMa Haa30pa;

4.  TpOMOBHCamE NPOTPECHBHOI PAa3BUTKA yCiIyra NMpo(eCHOHAIHOT 3paBCTBa 3a CBE
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3aIUTUTY JUYHOT HHTETPUTETA KAO JEAHOT 0] OCHOBHUX IIPUHIIMIIA JBY ICKUX
npaBsa, T€ ce IUPEKTHO BE3yje 3a IPaBo Ha KUBOT Koje je ypeheHo wianom
2 EKJGIL*

Beh npBu craB wiana 3 uctuue ga ce cBE NpeABUEHE Mjepe ol
CTpaHe ApKaBe MOPajy MOAY3ETH y3 KOHCYITOBAE Ca PENPE3CHTATUBHUM
opraHm3aijama pajHuka u nocnogasaia.’® Camo npoBoheme wnana 3(1)
HoZpa3yMHjeBa He CaMO KOHCYJITOBabE, HEr0 aKTUBHY capaby IOocao1aBana
Y PaJHUYKUX OpraHu3alrja Ha CBUM HUBOMMA — HAITHOHAJIHOM, CEKTOPCKOM
U KOMIIAHHMjCKOM®’, @ y CBPXY OCTBapema KOHAYHOr I[HJba — IMOTIIyHA
MMIUIEMEHTAlNja HALIMOHAIHE CTPAaTeruje 3alTUTE Ha PaLy.

CouujanHu Aujajior Ha HUBOY KOMIIAHM]a 10 MUTAky CUTYPHOCTH H
3alITUTE HA pagy IeTasbHuje je ypeheH Tek yeBajamwem JomatHor [IpoTokona
u3 1988. ronune, Kaga ce yBoje JiBa Mpasa: MpaBo HA UHPOPMHCAKE U
KoHcynToBame (wian 2 JogatHor IIporokona, caga unan 21 PECII) u npaso
Ha yuemhe y onpehuBamy u yHanpelhemwy yciaoBa paja U pagHe CpeiuHe
cpenune (unaH 3 JlonatHor [Ipotokona, cana unan 22 PECII).

OHo 1To ce Beh y mpBoM KOpaky MOKe IPUMHUJETUTH j€ KOPUILITEHE
pasinunuTe TEPMHUHOJIOTHjE Y OKBUPY OBa JBa uiaHa. [lok ce umaHoMm 21
npensuha nHGoOpMuUCame U KOHCYITOBAKBE ,,0 00IVKAMA HOCI00A8YA KOja
OUmMHO ymjeuy Ha uHmepece padHuKd, NOCEOHO 0 OHUM 00nyKama Koje ou
Mo2ne 0a uMajy 3Havajan ymjeyaj Ha cumyayujy y no2iedy 3anoumsasarbd y
npedysehy*, unan 22 He CIOMHbE HHYOPMHUCAHE M KOHCYJITOBAE Ka0 BUIOBE
COLIMjaJTHOT AMjaliora, Hero npaso Ha y4euhe y onpehuBamwy u yHanpjehemy
yCJI0Ba pajia v pagHe CpeauHe, Kao Apyraduju 00JHK COLMjaIHOT TUjaiora, Te
ce eTalbHHje IOCTaBJba H OIICET HEeroBe MpuMjeHe.*s JeTHO 01 HCTaKHY THX

panHuKe, ca IPUMAapHOM PEBEHTUBHOM U CaBjE€TONAaBHOM (DYHKIIH]OM.”
35 Council of Europe, Digest Of The Case Law Of The European Committee Of Social
Rights, December 2018, ctp. 72.
36 Unan 3(1) IToBesne.
37 Council of Europe, Digest of the Case Law of the European Committee of Social Rights,
December 2018, ctp.75.
38 UYnan 22:“Ca unipeM OcUTypama JjeJIOTBOPHOT KOPHIITEHha NpaBa paJHUKa Ha ydemihe
y oapehuBamy m yHanpujeheHy ycnoBa pama M pagHOT OKpyXema y mpemysehy, 3emibe
MOTIHCHUIIE TIpey3uMajy 00aBe3y Ja yCcBOje WK MOTaKHy Mjepe Koje omoryhyjy pamaunnma
OZIHOCHO HHXOBUM MPEJCTaBHUIMMA, y CKJIaay ca JoMahuM 3aKOHMMa M IIPaKcoM, J1a
JIOTIPUHOCE:
a) yTBphuBamy M yHampjehemy pagHHX yCIOBa, OpraHM3alMje paga U PagHOT
OKpYXKeHa;
b) 3amTHTH 31paBiba U CUTYPHOCTHU YHYTap npenyseha;
C) OpraHu3alyju COLHUjaTHUX M COLMO-KYITYPHHX CIY:KOM W MOTryhHOCTH yHyTap
npenyseha;
d) Hag3opy momTHBaEka MPOMUca O OBUM MHUTAmBIMA.”
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NUTamba je U 3allTUTa 34paBjba U CUTYHOCTH yHYTap npeayseha, a mro ce
oclama U Ha 00aBe3y o0e30jehema counjaaHor Aujanora Ha KOMIaHH]CKOM
HUBOY y CBpPXY IIpoBol)eba HALlMOHATHUX IPOMHKCA U CTPATETHje Y MOTIICAY
NUTaba 3alITUTE U CUTYPHOCTHU Ha Pafy.

[IpaBo Ha yuenrhe y ogpehuBamy 1 yHanpelhemwy yciaoBa paja 1 pagHe
CpelrHe TePMHHOJIOMIKY Tojicjeha Ha KoHuenT “‘caoninyunBama’ (“Mitbe-
stimmung”) KakaB MOCTOJU Y HEMAuKOM KOJEKTHBHOM DPaJHOM IpaBy
npaBy. Mmak, 3ay3eT je cTaB Ja KOHLENT yuewiia y 001yuugary KakaB ce
NOMHUIbE Y WiIaHy 22 UMa ay TOHOMHO 3Ha4ers-e, Ipyraduje y OAHOCY Ha I10jaM
caomly4yHBama Koje ce cycpehe y qpxaBama noTnucHuLama, npeasuhajyhu
1a “npaso Ha yyecmeosarbe y 001y4UBaAr)y NOKpUSA cee ciydajese y Kojuma
3anoaeHUYYU U RUXOBU NPEOCMABHUYY CY HA OUL0 KOJU HAYUN NOGE3aHU CA
HOCMYNYUMA OOHOULerbA OOTYKA UIU NOOY3UMAarba oopehenux mjepa, anu, be3
VICUBARA NPABA 3AjEOHUYKOS 00TYUUEAILA UMY NPABA 8eMd HA 00TYKe Koje
¢y jout yeujex y naonexcnocmu nociooasya’.”’*

W3 pocamammux HalMOHAIHUX W3BjelITaja nmogHeceHnx Komurety
3a coumjanHa npasa Bujeha EBpone, BUaAJBHBO je 1a je y caryiacHOCTH ca
3axTjeBMMa 4jaHa 22 OCHHBAIbE KOMHUCHja PaJHHKa KOje UMajy y CBOjOj
HaJUISKHOCTH ynyhHBamke KOHKPETHHX MIPHjeJIora Mjepa y BE3H ca yCIOBUMa
paga ¥ pamHe cpeAuHe, yHanpeheme HCTHX T€ BpPILICHE HaA30pa Hal
HpHMjeHOM yCcBOjeHHX Mjepa.*’ O03upoMm [a aprKaBe MOTIHUCHULE MpeaBrhajy
OCHHMBAIE OBAKBHUX KoMHcHja (Bujeha) y mpeay3ehuma Koja HCIIyHaBajy
oapeheHn MUHUMYM Yy TIOTJIeAy Opoja 3amocieHux, 3akjbydak Komurera je
na cey npenysehuma ca MamuM OpojeM pagHKuKa oMoryhu 1upekTHo yuemhe
paJHHKa 10 muTambuMa 00yxBaheHum unanom 22.4

Nako ce wianom 22 neTaJbHO TAKCAaTUBHO HABOJE YETHUPH MUTAKA
KOja Cy MpEeAMETOM MPOoBOhermha OBOI BUAA COLIMjaIHOT AMjajiora Ha HUBOY
npenyseha, unak je npernoctaBka ja he apskaBe MOTHUCHULE AeTaJbHU]E
YPEIUTH OBa NMHUTama Yy CBPXY edukacHUjer mpoBolhema OBOI Ipasa.

39 Explanatory Report to the 1988 Additional Protocol, European Committees of Social
Rights, URL: http://conventions.coe.int/Treaty/en/Reports/Html/128. htm(mpuctym:
10.09.2020.), Tauka 50.

40 ITornemarm 3akipydyke y Be3W ca HamuoHamHMM wu3BjemrtajeM Jlancke (European
Committee of Social Rights, Conclusions XV-1Volume I (Austria, Belgium, Cyprus, Denmark,
Finland, France, Greece, Iceland, ctp. 174.), Finske (European Committee of Social Rights,
Conclusions 2014 (Finland) Articles 2, 4, 5, 6, 21, 22, 26, 28 and 29 of the Revised Charter,
2014., ctp. 29.).

41 Council of Europe, Conclusions 2005 Volume I (Bulgaria, Cyprus, Estonia, France,
Ireland, Italy, Lithuania), ctp. 202.

160



Usana I'pybewuh, Yioea npedcmagnura paonuxa y numaruma cu2ypHocmu
u 3awmume 30passma Ha pady, cmp. 151-170, XX1V (1/2020)

HerassHuje ynyte nate cy y Honatky wiany 3 [logaTHor mpoTokoia 3a
Heka nuTama.*

Y morieny BaHPEOHUX 3IPABCTBEHUX OKOJHOCTH H3a3BaHMX
nanaemujom Bupyca LIOBU/I-19, EBpornickn Komurer 3a couujanna mpasa
je u3mao M3Bjemrtaj o TyMauewy npaBa Ha 3alITUTY 3[paBiba 3a BpUjeMe
nangemuje.* Y Ussjenrajy Komuter uctuue peneBantre cranaapae PECII-a
YHje je MOITOBabE KJbyYHO y 00pOu NPOTHUB MaHAEMH]jE U OUyBamba 31paBJba
IjeJIOKYTIHE nomynanuje. Tako ce Ap>kaBe HOTHUCHULIE TO3KUBAjy Ja MOAY3MY
cBe moTpedHe Mjepe y nuiby obesdjehema crangapaa us wiana 3 PECII-a
(mpaBoO Ha CUTYpHE U 3lpaBe YCIIOBE paja), y CMHUCIY JOAATHE 3aIITUTHE
orpeme, a OCeOHO Ce Y TOM KOHTEKCTY UCTUYE 3aIUTUTA PaJHUKA Y OKBUPY
3IpaBCTBECHE [[jEIATHOCTH KOja je KJbyuHa y 60opOu mpoTHB maHaemuje.*
O063upoM nma ce paau o yBohemwy moceOHHMX Mjepa 3alITHTE Ha pany,
npema wiany 22 [loBesbe y BMXOBOj MMILUIEMEHTALMJU U HaA30py Tpedajy
Yy4eCTBOBATH M IPEACTABHULIN paJHUKa UMCHOBAaHHU 3a Ty (PyHKLH]Y, @ KOjU
0w, y O:11CKOj capallib| ca MoCIoAaBLeM O y MOrylHOCTH IPaBOBPEMEHO
MHPOPMHCATH U €AYKOBATH PAJIHUKE N0 MUTay AOJATHUX Mjepa 3alITHTE
Y PajiHOj CPEANHH.

3. KoMnanujcku couujajaHu AUjajior 0 CATYPHOCTH U 3alUTUTH
Ha pajay y eBpONCKOM KOMYHMTAPHOM PaJHOM NMpPaBy

3amTuTa ¥ CUTYpHOCT Ha paxy cy y Gokycy nHTepecoBama EBporicke
yHHje jolI o1 OCHHBama EBporcke ekoHOMcKe 3ajennute. Beh ce y ocHuBaukom
yrosopy EE3 momume norpeba 3a GirickoM capaamom usMely aprkaBa
YIaHWIA y TUTalkuMa yHanpehema yciaoBa pajga U )KMBOTHOT CTaHAapna
paanuka (wi. 140 YEE3). Paznosu 3a yBohjerbe MUHUMaIHUX CTaHAapAa
3allITUTE U CUTYPHOCTH Ha paay Ha HUBoOy Tajga EE3 a nanac EY Hucy camo
COLIMjaJTHOT, HEro MPBEHCTBEHO EKOHOMCKOT Kapaktepa. Hanme, yBehann
TPOLIKOBH MOCJIO/IABIA ca CBPXOM 00e30jeherba BUIINX CTaHAapa 3alITHTe
U CUTYPHOCTH Y PaJlHOj CpEeANHH, TpeOaau OU AyropodHO TrapaHTOBaTH

42 To je HIp. ciiy4yaj ca MUTAKHEM OPraHU3alMje COIMjaTHUX M COLUO-KYJITYPHUX CITyKOU
n MoryhHocTn yHyTap mpemyseha, a koje mompasymujeBajy ,,nomoh y ckpbu, cnopmcka
uepanuwma, cobe 3a majke ca O0ojeHuaduma, oubnuomexe, ojeduje Kamnoge 3a 200ULLFbE
oomope u cn.” (Council of Europe, European Social Charter, Collected texts (6th edition)
(updated to 30 June 2008), ctp. 313.)

43 European Committee of Social Rights, Statement of interpretation on the right to
protection of health in times of pandemic (adopted by the Committee on 21 April 2020), https://
rm.coe.int/statement-of-interpretation-on-the-right-to-protection-of-health-in-ti/16809¢3640
(mpuctym: 10.09.2020.).

44 Tbid., ctp. 3.
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cMameme Opoja moBpeaa Ha paay v npoeCHOHATHUX 00IeCTH, cMamyjyhn
THME U TPOILKOBE IIOCJIOBama Mocjionasana (06e30jehyjyhu Ha oBaj HaUMH
MaKCHMaJIHy IPOAYKTHBHOCT pajiHe cHare) v nosehasajyhu KOHKYpeHTHOCT
0e3 cmamema Opoja pagHuX mjecta.®

VYeBajamem Jupextuse 89/391/ELL o yBohemy Mjepa 3a mOTHLIAE
no0oJbllIakha CUTYPHOCTH U 3/IpaBJba PaJHUKA HAa pany*® 1mo mpBu MmMyT ce
3ay3KMa L[jeJIOBUT IPUCTYII y Torieny AepuHucamka orher Hayesa MpeBeHLuje
y cBpXy 00e30jel)erba CHTypHOCTH | 3aIUTHTE Ha palHOM MjecTy, y3 onpeheme
obaBe3a MocioJaBIa, paJHuKa, Te BUXoBe Mehycoone cpaame.’’ Panu ce
0 T3B. KPOBHOj JTUPEKTHBH, HA OCHOBY KOj€ j€ yCBOjeHO OKO 50 TeXHHUYKHX
IUPEKTHBA, Koje 00yXBaTajy pa3induTe acuekre ooesz0jehema curypHoctu
Y 3aIITUTE HA PaJy Y CMHUCIY PU3HKa, KATETOpHja pajHIKa, CEKTOpa U 1.
[onpyuje npumjene Jupextuse 89/391/EL] moctaBibeHO je Ha CBEOOyXBaTaH
Ha4YWH, y CMUCILY J]a CE MCTa IPUM]jeIbyje KaKo Ha jaBHH TaKO U HA IPUBATHU
CEKTOp, Ha CBE JIjeIaTHOCTH, Te Cy n3y3eha orpanuueHa camo Ha oapehene
JjeaTHOCTHU jaBHOT KapakTepa (HIp. Bojcka).* JlupekTuBa ce nmpumjermyje
Ha CBe pajHuKe 0e3 003upa Ha BUXOB PaJHONPaBHU CTATYC, U3y3eB KyhHOT
noMohHOr 0co6Jba U camo3zanociaeHux iuia.’ Y JIUpeKTUBH Cy cajJpiKaHe
YeTUPH I'pylie 0apeadu Koje ce ofHoce Ha cnujeacha nuTama:

*  HayeJo MPEeBEHIIN]E,

e o0aBe3e MocjonaBLa,

* o0aBe3e pajHUKa, U

e capaama u3Mehy nocnopaBla U pagHUKa/MpeCTaBHUKA PaJHUKA.

Wnak, ycBajamwe JupekTuBe n3a3Bajo je OpojHe pacupase y HOriIeny
npeaBUl)EHOT COLMjaTHOT 1Mjajora y NUTambUMa CUTYPHOCTHH 3aIlTUTE Ha

45 C. Barnard, EU Employment Law (4th edition), Oxford University Press, 2012, ctp. 501.
46 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to
encourage improvements in the safety and health of workers at work, Official Journal EU, L
183,29.6.1989.

47 llpuje ycBajarma HaBeACHE AUPEKTUBE, YCBajambe Cy AUPEKTHBE KOje Cy Ce OIHOCUIIE Ha
onpehene mpodecronasHe pu3MKe WM crienuduyHe Mjepe 3amrtute (Hmp. Jupexrusa Op.
77/576/EE3 o mpubmmxaBamy 3akOHa, MPOMHCA W aJIMHHUCTPAaTUBHHUX ofapendu Jlp:kaa
Unanuna y momieny CUTYPHOCHHMX 3HaKoBa Ha pamHoM Mjecty, OJ L 229, 07.09.1977.,
JupexruBa Op. 80/1107/EE3 o 3amTutu pagHuKa O pU3UKA y3POKOBAHUX H3JI0KEHOCTH
XEMH]jCKUM, GU3MYKUM U OMOIOIIKUM areHcuMa Ha pany, OJ L 327, 03.12.1980.).

48 TexHUUYKE JUPEKTHUBE CE€ MOTY MOAUjENUTH Y ciujeaehe KaTeropuje 3aBHCHO O TToIpydja
MpUMjeHe: paJHa MjecTa ¥ olpeMa 3a pajl, OnacHe CyICTaHIle, OMOJOIIKN areHCH, (pU3HUKe
Hecpehe, eproHoMuja, ICHX0COIIN] ATHU PU3HLH, KATETOPHjE PaJHHUKA, TUPEKTHUBE CIICHU(pHIHE
3a oapeheHn cekTop/ajenaTHOCT, yrpaBibamke pu3ukoM Ha pany (https:/ec.europa.eu/social/
main.jsp?catld=716&langld=en) (mpuctym: 15.9.2020.)

49 UYnan 2 dupextuse 89/391/E3.

50 UYnan 3 dupextuse 89/391/E3.
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pany, y [1Ba acleKTa — HHCTUTYLIMOHAIHU OOJMK MpoBolermha coLujaIHor
JMjanora, v caJp>KMHe KOHIIENTa capajmbe n3Mely nociiogasana 1 pajHuKa
OJJHOCHO HUXOBHUX IPEACTABHUKA.

HupextuBom ce Beh y umany 3 Koju caapxaBa JedUHHLIH]jE
HajBaXXHUJUX I[IOJMOBa, NpeaBuha aepuHUIIMja IpEACTaBHUKA paJHUKA C
1noceOHOM OATrOBOPHOIINY 3a CUTYPHOCT M 3[paBJbe PaJHHUKA Kao ,,0U10
Koje ocobe uzabpare, ooabpare uiu oopehene y ckiady ¢ HAYUOHATHUM
NPONUCUMA U/UTU NPAKCOM Od NPeOCmasba padHuKe y cayuajy npoorema
KOju npousnasze u3z noopyuja cueypHocmu u 30pasénsa paonuxa Ha paoy*.
[TocTaBuiio ce nmUTame J1a JU OBakBa Ae(PUHHUIM]a IPETIIOCTAaBIba 00aBe3y
JprKaBa 4JaHMLA 32 IPaBHUM ypehemeM noceOHe KaTeropyje npeacTaBHuKa
pagHMKa, a IITO OW y HEKMM JprKaBama JJOBEJIO 10 OACTYyTamba o yoOu4ajeHux
NpaBHHUX Tpalulivja IpelcTaBibakba paJHuKa Ha HUBOY npenyseha. Unak,
Cyn EY je 3ay3eo craB aa je [lupekTuBa mocTaBjbeHa y JOBOJHHO] MjepH
OKBHPHO J1a OM ce AprkaBama WiaHWLaMa HaMeTHYJIE Mambe 00aBe3e y Moriaeny
npuiiarohaBama HaIMOHATHOT 3aKOHOAABCTBa LuJbeBUMa Jupextuse, Ha
HITO yKa3yje OmIyKoM y ciyuajy Komucuja npomue [lopmyeana’, taje je
MCTAKao J1a Ip>KaBe YIaHULe HUCY 00aBe3HE YCBOJUTH JETaJbHY JIETHCIATHBY
y morsieqy u3060pa MpeACcTaBHUKA PaIHUKA [0 OBOM IHTAaky>’, HETO MOTY
NPEIBUAJETH U APYTe HAYMHE UMCHOBAMba WK oApehuBama npeacTaBHIKA
pajiHuKa, y CKJIaay ca CBOjOM MPAaBHOM TPaJAHUIIM]OM.

HenBojOeno HajBuILe MaXKib-e MPUBYKJIE ¢y oxpende AupekTuse Koje
ce OJIHOCE Ha eJeMEHTE KOHCYJITOBama U capaame u3Mehy nocionasua u
pajHMKa, OJHOCHO BUXOBUX IPEACTaBHUKA, 003UpOM 1a ce JupexTuBom
npeasubajy u oxgpeheHu OOJMIM COLUjATTHOT NHjajiora KOjU C€ HHCY
MOMUAJIM y PaHUje YCBOjEHUM JIMPEKTHBaMa Koje ¢y Takolep cajapiaBase
Heke obnke corujanHor aujanora.” Haume, Jlupektua nomumbe ciujenche
BUJIOBE COLIMjaJIHOT JUjaJiora;

*  uH(OpPMHUCAKE PATHUKA U/UIIN BUXOBUX IPEACTABHUKA

*  KOHCYJITOBam€ NPEICTaBHUKA PaIHUKA/paJHUKA

*  cyzjenoBame y BUIY IIpaBa paJHUKa/lbUXOBUX MPEACTABHUKA /1a

JIajy IpHjeiore u

51 C-425/01 Commission of the European Communities v Portuguese Republic, ECR 1
6024.

52 TIlapa. 20. mpecyme C-425/01.

53 To je cayuaj ca HdupexktuBom 75/129/EE3 o ycknahuBamy 3akOHOZAaBCTaBa IprKaBa
YJIaHWIA y OJHOCY Ha KOJEKTHBHO OTKa3uBame u JJupextuBom 77/187/EE3 o ycknahuamy
npaBa JprkaBa WIAHNIIA O 3aIITUTH paBa pajHUKA y CiIy4ajy pujeHoca noayseha, Horona miu
nujenosa nofyseha wimu morona a koje npeasubajy npaBo Ha HHPOPMHUCAEE H KOHCYATOBAE
NPEACTaBHUKA PaJIHUKA.
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*  cyajenoBame y BUAY PAaBHONPABHOT CyJjeJiOBama y CKIALy ca
HAIMOHAHUM MPOIMCUMA H/HITU ITpaKkcoM.>
VY norzneny omncera npoBolema npasa Ha HHPOpMHUCcamke, lupeKkTrBa
nudepeHnrpa oBy o0aBe3y 3aBHCHO O TOra Jia JIM ¢€ pagu O MpaBy Koje
OCTBapyjy PaJHULHU AUPEKTHO WJIM BbUXOBH IPEACTABHUIM Ca CIIEU(PHUIHOM
oaroBopHoirhy Ha TOAPYYjy 3aLITUTE U CUTYPHOCTH Ha paJiHOM MjecTy. Hanme,
JIOK C€ paJlHALU JTUPEKTHO MOPajy HH(OPMHUCATH O pU3ULIIMA 32 CUTYPHOCT
U 37)paBJbe, MjepaMa 3alITUTE U IPEBEHLUjE Te aKTUBHOCTHMA KOje Ce OJJHOCE
Ha nony3ehe u/winu noron onheHUTo M Ha CBAKM TUII PAIHOT MjecTa U/WIH
1ocJIa, ¥ Mjepama Koje ce 0JHOCe Ha Mjepe XMUTHE HOMONH, MPOTYyHOXKaApHY
3aIITUTY U ApyTre Mjepe u3 wiana 8(2) JupekTuse, mpeAcTaBHULM PaIHUKA
uMajy 1 npaBo npucrymna cagjenehum nadopmanujama:
* O IIPOLjeHU PU3HKA U MjepaMa 3aIITUTE
* 0 monwmcy u u3BjemhnMa HaBeJeHUM Yy uiany 9 Jlupektuse
* rojanMMa HacTalluM M3 3alITUTHHUX M IMPEBEHTUBHHUX Mjepa,
areHuMja 3a MHCIEKLHU]y U THjela OATOBOPHHUX 3a CUTYPHOCT H
3IpaBibe.>
JupexTuBOM ce alTepHaTHBHO NOCTaBJba 00aBe3a MOCIOAABIA Ja
MpEACTaBHUKE PaJHUKA KOHCYJTYjEe W/UIN Ja Y3 HBUXOBO PABHOIPABHO
CyljesioBamke a y CKJIaay ca HallMOHAJIHHUM MPONMCHUMA H/UIU IMPaBHOM
TPaJANLIHjOM, YCBaja OATYKE O BHILE TUTAKbA:
* 0 CBakoj MjepH KoOja MOXXE 3HAa4ajHO yTjelaTH Ha CUTYPHOCT U
31PaBJbE;
* 0 MMCHOBAamY pajJHMKa 32 IPOBO)EHE aKTUBHOCTH MOBE3aHUX Ca
3alITUTOM M IPEBEHIIM]OM NPO(eCHOHATHUX pU3UKa 3a roay3ehe
W/WJTY TIOTOH (2 y CKJIay ca wiaHoM 7 JIMpeKTHBE) U aKTUBHOCTHMA
HaBEJICHUM Y WiaHy 7 (a Koje ce OIHOCE Ha UMCHOBAHOT PaIHHUKA)
* 0 mojaluMa HaBelleHUM y wiaHoBuMa 9 u 10 upextuse
*  aHTAXHUPaWY, KaJa je TO NPUMjepeHO, CTPYUYHUX CIIY>KOH HUin
oco0a u3BaH noayseha u/umu norona.>
[TocTynak KOHCYATOBamka ce MOpa OAPXKATH YHAIIpHjel U OJ1arOBpeMEHoO,
mTo oArosapa onhoj neUHULM]HM NIOjMa KOHCYJITOBama, 0e3 obasese 3a
MOCTU3alkbEeM CIIOpa3yMa OKO IpenMeTa KOHCYNToBama. Jlakie, HOBUHA
Koja je yBeneHa J[upeKTHBOM je “npago na pasHonpasHo cydjenosarse a y
CKIAOY ca HAYUOHATHUM NPONUCUMA U/Unu npasHom npaxcom’ (T3B. ,,ba-
lanced participation™) a 063upom aa cama lupekTrBa He Jaje AehUHULH]Y

54 Ynanosu 10 u 11 Jupexruse 89/391/E3.
55 Ynan 10(3) Aupexruse 8§9/391/ELL.
56 Yman 11(2) Aupextuse 89/391/E3.
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KOHILICNITa PaBHONPABHOT CYjeJIOBamba, OBAj 110jaM je OTBOPEH Pa3inuUuTUM
MHTEpIIpeTalyjaMa y OKBUPY HALIHOHATHHUX 3aKOHOAABCTaBa. TepMUHOIOMKH
ce paau O KOHLENTY KOjU j€ jaCHO OPYrauuju y OJHOCY Ha KOHLENT
KOHCYJITOBaa, ajld, HCTOBPEMEHO, HE CMUjE C€ M3jeAHaYaBaTh ca I0jMOM
Cao/TyunBama, ITO 3Hauu Ja ce upextuBoM He HaMmehe u3puduTa obasesa
3ajeAHMYKOT JIOHOLICHA OAJIyKa O CTPaHE MOCIOAABLA U PAJHUKA U/HIH
IbUXOBUX MPEICTABHUKA, a Y KOjeM OH cydajy OMII0 HE3aKOHUTO YCBOJUTH
OMJI0 KaKBY OJIYKY O CTpaHe IOCJoiaBIia 0e3 carjlacCHOCTH paIHuKa.”’
OBa onpenba m3a3Bana je HErOAOBABE Ol CTPaHE OHUX AprKaBa
YIaHULA KOjeé HHUCY CBOJUM 3aKOHOJIABCTBOM IpeaBubane cHaxHUje
o0MKe mapTulunanyje nopea npasa Ha HHPOPMHCABE U KOHCYJITOBALE.
CwMmaTpalio ce 1a ce Ha OBaj HAUMH HACTOJU YBECTH CAOAyYHBAE PAJHUKA
Ha “cmpadicrea épama” Ha HUBOy EVY¥, mTo OM HEMOBpAaTHO yTjelano Ha
nocrojehe TpanuuMje HHAYCTPUJCKUX CHCTEMa y ApKaBaMa 4iaHHWLaMa.
Wnak, AupexktuBoMm je omoryheHo oncTyname o oapeade “paBHONPABHOT
cynjenoBama’ THME LITO je HpeaBHlEHO MpaBO KOPHUIUTEHA UCTE ,,V
CKIAOY ca HAYUOHATHUM NPONUCUMA U/UTU NPABHOM NPAKCOM’’, OITHOCHO,
YKOJIMKO HallMOHAJIHO 3aKOHOAAaBCTBO Beh mpeaBul)a HeKr CHaXHHjHU OOJIUK
napTULHIALK]e paJHUKA O]l CAMHUX KOHCYJITalMja, Tala ce HOTHYEe IpUMjeHa
THUX BUJIOBA COLIMjaJIHOT JUjaliora, a He caMo HH(POPMHUCaba U KOHCYJITOBAIbA.
Llwm upekTuse, ¢ Apyre cTpaHe, HUje NCKIJbYYMBO HACTOjarbe Ja CE IOCTUTHE
MUHUMaJIHA XapOMOHM3AIIM]ja U 3aIUTUTA PaJHUKA Y IOy CUTYPHOCTH U
3allITUTE Ha pajy, ITO je HCTAaKHYTO U y peamOynu Jupektuse.*
[Ipornamemne nanaeMuje y3poKoBaHe LpemeM Bucoko3apasHor CO-
VID-19 Bupyca nouerkom 2020. rogrne npeacTaBibaio je jenaH o Behux
M3a30Ba ca KOjUMa Ce CyO4MJIO IPYILITBO Kao IjeNnHa. JenaH ox HauMHa
crpevaBarma LINpPEmka 3apase je ynpaBo obe30jehee BUCOKMX cTaHAapaa
3aIITUTE CUT'YPHOCTH Ha PaJHOM MjecTy, y OHUM CHUTyalujama Kaja HHje
Moryhe peopraHu3zupaTu Npolec paja Ha HA4KH Ja ce UCTH 00aBJba N3BaH
panHe cpeanHe. OO3MpoM J1a ce paau 0 OMOJIOLIKOM areHcy, nopex Jupextuse
89/391/E3 koja npeasula ornhe cranaapae CUTypHOCTH U 3alITUTE, IPUMApHY
npumjeny he y oBoM ciydajy uMaTH cTaHAapau yckiahenu upekTuBom

57 G.Arrigo / G.Cesale, A comparative overview of terms and notions on employee
participation, International Labour Organization, Geneva, 2010, ctp. 17.

58 T3B.,,back-door participation* (R. Blanpain / J. Baker, Comparative labour law and indust
rial relations in industrialized market economies, Kluwer law International, 2010, ctp. 474).
59 Tauxka 2 [lpeamOyane ,, Byoyhu da ce ogom JJupexmusom neonpagoasa ouno Kakeo cmarere
ROCMUSHYMOZ CMENneHd 3awmume y NOjeOUHUM OPAHCABAMA YIAHUYAMA, Koje cy obasesne, no
ocHosy Yeosopa, nomuyamu ynanpeherse ysjema y 06ojo 6aacmu u yckaahueamu ysjeme y3
UCTNOBPEMEHO 3A0PAHCABALEe NOCIUSHYMUX YHanpeherva ™.
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2000/54/E3 o 3amiTUTH pajgHUKa O PU3MKa MOBE3aHUX C H3JIarambeM
OMOJIOIIKMM areHcuMa Ha paay®’, a koja je ceama TeXHHYKa JUPEKTHBA
ycBojena Ha ocHoBY Hupektuse 89/391/E3. OcnoBuu unsb AupeKkTuse je
yTBphHuBame 06aBe3a MmocjaoAaBua y Noriaeay noay3uMama aKTHBHOCTH U
Mjepa IPEBEHTUBHOI U PEIIPECUBHOT KapaKTepa Y HUJbYy 3alUTUTE PaJHUKA
071 yTjeraja OMOJIOIIKHUX areHaca Ha paaHoM MjecTy.”!

[loceOHO je ncrakHyTa 06aBe3a nHpOpMHUCama U 00yKe pajgHUKa
W/WJIA BUXOBUX MPEACTaBHUKA y NOMIEAY MOTEHLHjaIHUX OMAacCHOCTHU
oz Ouonomkux areHaca®, a moceGHUM oxpendama ce ypehyje obasesa
MHpOpMHUCamka MPEICTaBHUKA PaJHIKA, OHOCHO PaJHUKA ca ClICU(DUIHUM
OJTrOBOPHOCTHMA Y HOIJIEAy CUTYPHOCTH U 3alITHTE HA paay O 030MJbHUM
Hecpehama ¥ MHLIMICHTHMA y pajHOj cpenuHu.® Y morneny mpasa Ha
KOHCYJNITOBAmE U Cy/IjeNIOBabE y Oy YnBawy, JJMpeKTHBOM HUCY peaBul)eHe
noceOHe MpoLenype M acleKTH crneuuUYHU 332 OBAKBE CUTyalHje, Te
ce conujaiHu akTepu ynyhyjy Ha ogpende dupextuse 89/391/EL] a koje
ce ofHOCe Ha oBa mpasa.** Jlakie, Hako ce paji O BAaHPEIHO] CHTyalUjH
M3a3BaHoO]j 3PaBCTBEHOM KPH30M, HCTa HE MPEACTaB/ba OCHOB OMJIO KAKBOT
yMambema IpaBa paJHuKa UK BUXOBUX MPEICTaBHUKA J1a aKTUBHO YUECTBY]Y
y IIOCTyNIKMa PEeBEHIIH]je, UMIUIEMEHTHpamba, Ha[30pa U yHanpehema mjepa
3aITUTE Ha pafy.

4. 3ak/pyqak

CouujanHu AMjajior KJbydaH je eJIeMeHT euKacHe UMITJIEeMEHTAIIH]e
MpaBa Ha CUTYPHOCT M 3alUTHTY 3/ApaBjba Ha pagHoM MjecTy. O03upom
Ha Pa3IMYUTOCTH MHAYCTPHJCKUX CHUCTEMa LIMPOM CBHjeTa M MoOAeia
COLIMjaJIHOT IUjaJiora Koju ce npeasulajy Ha HuBoy komnanuja, MOP, Bujehe
EBporne u EBporicka yuuja nmocrapibajy MehyHapoiHE U eBPOIICKE CTaHIapAe
y OBOM TIOTJIeAly Ha cneunduyan HauuH. VcTpaxuBame je moKasao J1a cy
MelyHapoqHH 1 €BPOIICKH CTaHAAPAHN y TOTJIeAY yJIore MpeIcTaBuKa pagHuKa
Yy OJUTyYMBay O MUTamkUMa CUTYPHOCTH M 3aLITUTE 3JpaBjba HA pamy,
MOCTaBJbEHU (PIEKCHOMITHO Y KOHTEKCTY MHCTUTYLIMOHATIHOT poBolema.
Hauwme, ne Hamehy ce ctanaapau y norjaeqy HMeHoBama noceOHux sujeha/

60 Directive 2000/54/EC of the European Parliament and of the Council of 18 September
2000 on the protection of workers from risks related to exposure to biological agents at work,
OJ L 262, 17.10.2000.

61 Ynan 3 dupekrtuse 2000/54/E3.

62 Ynan 9 dupekruse 2000/54/E3.

63 Kao mogatHo mpaBo 3a MpeICTaBHUKE PaHUKA peiBrha ce mpaBo MPUCTYIIa AaHOHUMHUM
CKYITHUM NofanuMa cBuxX pagauka (uwia 9(5) dupextuse 2000/54/E3).

64 Uman 12 dupexrtuse 2000/54/E3.
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KOMMCHja/Tiula Koja HACTYyNajy Y M€ paJHUKa [0 HAaBEACHUM MUTABHMA,
Beh cy uctu yemjepenu Ha yTBphUBame MUHUMAIHHUX CTaHAApAa O KOHIEHTY
U CapXMHHM caMmor npasa. be3 o03upa Ha KOjU HAYMH Ce MMEHOBAJU
NpECTaBHULIM PAJHUKA, U Y KAKBOM HHCTUTYLIMOHATHOM OOJIUKY OHHU Oyay
IPOBOANIIH CBOje crieriuune GyHKIH]E, TOCTaBIbajy CE 3aXTjeBH Y MOIJICAY
nH(pOopMHUCamka U KOHCYJITOBama MPEACTaBHUKA pagHUKa y CBUM (azama
ycBajama, npoBohema, Haa3opa u yHanpehemwa Mjepa 3aliTUTE Ha pany, ca
HATrJIaCKOM Ha IPEBEHTHUBHY (YHKIHN]y OBHX Mjepa. MIcToBpeMeHO, eBPOICKH
crangapau yrephenn PeBunupanom EBporickom comujagHOM NOBEJHOM
Bujeha Espone u lupexkrusom 89/391/E3 EBporicke yHuje npeasubhajy xao
MOXEJbHO M aKTUBHO CY/IjeJIOBalb-e MPEICTaBHUKA PaJHUKA Y MpeAaramy
U yCBajamy CBHX PEJICBAaHTHHUX OJUTyKa M3 OBE 00JACTH ca MOCIOJaBLEM,
anu Oe3 obaBese caojiyunBama. OBje ce paaud O crnenu(dUIHOM BHIY
napTULMIIALN]E PaJHUKa KakaB ce He mpelaBuha y ApyruM OUTamUMa
Ol MHTEpeca 3a paJHUKE, TE CC MOXKE 3aKJbYUUTH J1a c€ paau o OOJIUKY
NapTULMIALNjE KOjU je CHAXKHMjU O CaMOT' KOHCYJITOBAama, ajld Cllabuju
0]l caoIyunBama. Y TPEHYyLHMa €KOHOMCKE, COLHMjalIHe U 3IPaBCTBCHE
KpH3e, KaKkaB je MOroino Apase MHUPoM cBujeTa nouetkom 2020. rogune
ycJbe NaHAeMHje BUpYyca, COLMjalIHU JUjaJior y OBOM IOIJIeay 100Hja Ha
3Ha4ajy jep ce caMo ONMMCKOM U e(PUKACHOM capaimboM PagHHUKa, BUXOBUX
IpeacTaBHUKA U IIOCJIOaBala MOXKe 0JIarOBPEMEHO OITOBOPUTH 3aXTjeBUMa
rojayaHUX Mjepa 3alITUTE U e()UKAaCHO MPOBECTH UCTE Y LIMJby 00e30jehema
CHaYKHH]j€ COLIMjaJIHe KOXe3Hje n3Mel)y colujaHux napTHepa i CTabuiIHOCTH
y pajiHOj CPEOUHH U CBHjETY paja.
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The role of Workers’ Representatives in
Occupational Health and Safety

Summary

Social dialogue at the company level is a key element in ensuring the
right to safety and health at work. Current international and European la-
bor standards provide for a special role for workers’ representatives in the
planning, implementation, supervision and improvement of occupational
health and safety measures. The research is aimed at determining the extent
to which these standards regulate the institutional aspect of this social dia-
logue and the essential elements of social dialogue, i.e. the extent to which
workers’ representatives can influence the adoption and implementation of
occupational safety measures by the employer, since the cooperation between
workers and employers is deemed indispensable for a safe working envi-
ronment. Attention will also be given to the role of workers’ representatives
in the event of a health crisis, when health and safety at work are the focus
of interest of all social partners.

Key words: workers’ representatives, occupational health and safety,
information, consultation, cooperation, health crisis.
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1. Introduction

As the then chairman, esteemed professor Jasarevic, said in an intro-
ductory speech at one of the earlier conferences of the Association for Labor
Law and Social Insurance of Serbia, some thirty years ago Labor Law seemed
so organized and predictable that there were almost no major challenges. And
then everything changed drastically. Accelerated and drastic changes have
taken place since the 1990s, from transition, globalization, digitalization to
demographic changes. All of the above has had a significant impact on the
world of work, and there are many unanswered challenges, such as new forms
of work, flexible employment, teleworking, precarious work, pronounced
migration, declining power of social partners, imbalance between prescri-
bed rights and real rights, as well as the latest challenges for labor rights in
epidemics and pandemics.

On the pages in front of us, we want to make another review of the
challenges of labor legislation in the field of peaceful settlement of labor
disputes in Serbia.

2. About the Republic Agency for Peaceful
Settlement of Labor Disputes and its practice

The Republic Agency for the Peaceful Settlement of Labor Disputes, on
the basis of the Law on the Peaceful Settlement of Labor Disputes!', performs
professional tasks related to: peaceful settlement of collective and individual
disputes; selection of conciliators and arbitrators; keeping the Directory of
Conciliators and Arbitrators; professional training of conciliators and arbi-
trators; deciding on the exemption of conciliators and arbitrators; records on
procedures for peaceful settlement of labor disputes; other tasks determined
by law. The Republic Agency for the Peaceful Settlement of Labor Disputes
is a special organization of the Government of the Republic of Serbia.

The services provided by the Agency to interested parties are the reso-
lution of individual and collective labor disputes (arbitration and conciliation),
in accordance with the Law on Peaceful Settlement of Labor Disputes.

An individual labor dispute, in terms of this law, is considered a dispute
regarding: termination of employment contract; working hours; exercising the
right to annual leave; wage/salary payments, wage/salary compensations and
minimum wages in accordance with the law; payment of compensation for
expenses during meals, for arrival and departure from work, recourse for the
use of annual leave and other compensation of expenses in accordance with

1 Official Gazette of RS no. 125/04, 104/09 and 50/18
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the law; payments of severance pay upon retirement, jubilee awards and other
benefits in accordance with the law; discrimination and harassment at work.

A collective labor dispute within the meaning of this law shall be con-
sidered a dispute regarding: concluding, amending and/or supplementing a
collective agreement; application of the collective agreement as a whole or
its individual provisions; application of a general act regulating the rights,
obligations and responsibilities of employees, employers and trade unions;
exercising the right to organize and act as a trade union and exercising the
right to determine the representativeness of the trade union with the employer;
strike; exercising the right to information, consultation and participation of
employees in management, in accordance with the law; determining the
minimum work process, in accordance with the law.

The procedure of peaceful settlement of a labor dispute is initiated by
submitting a Proposal to the Agency, which the parties to the dispute may
submit jointly or individually.

The proposal contains in particular: name, surname and address, i.e.
name and registered address of the parties to the dispute, subject of the dispute.

Along with the proposal, the parties to the dispute shall submit docu-
mentation related to the subject matter of the dispute, as well as the names of
witnesses, if they have them.

If the proposal was submitted by one of the parties to the dispute, the
Agency submits the proposal and documentation to the other party to the
dispute and invites it to state within three days whether it accepts the peaceful
settlement of the dispute.

The conciliator or arbitrator shall be determined by agreement of the
parties to the dispute from the Directory, in a joint proposal, i.e. within three
days from the day of acceptance of the individual proposal.

If the parties to the dispute do not agree on the appointment of a conci-
liator or arbitrator, a new one shall be appointed by the Director of the Agency.

The Agency submits the proposal and documentation related to the
subject of the dispute to the conciliator, i.e. the arbitrator appointed to resolve
the specific dispute.

From 2005 to 2020, i.e. since the establishment of the Republic Agency
for the Peaceful Settlement of Labor Disputes, 18,522 proposals for the pea-
ceful settlement of labor disputes were submitted.

The most common individual labor disputes are disputes related to non-
payment of the minimum wage, there are also disputes related to the termina-

2 More at: WWW.ramrrs.gov.rs
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tion of employment contracts and non-payment of other benefits from work
and on the basis of work, as well as harassment and discrimination at work.

The most common collective labor disputes are disputes related to the
conclusion of the Collective Agreement and a strike with the employer, and
there are also disputes arising from the application of the Collective Agreement
and violation of the right to organize and strike.

STATISTICS REGARDING PROCEDURES FOR THE
PEACEFUL SETTLEMENT OF LABOR DISPUTES

Statistical Review of the Number of Labor Disputes Resolved before the

Republic Agency for the Peaceful Settlement of Labor Disputes 2005-2020
!!O”CCUVC |a!or !1sputes |n!1v1!ua| |a!0r !1sputes
Initiated 10 Initiated 857
Total 867
!0||ectlve |a!0r !1sputes In!lv1!ua| |a!0r !1sputes
Initiated 17 Initiated 4977
Total 4994
!!ollectlve |a!or !1sputes |n!1v1!ua| |a!0r !1sputes
Initiated 16 Initiated 3410
Total 3426
!!o”ectlve Ia!or !1sputes |n!1v1!ua| |a!or !1sputes
Initiated 12 Initiated 958
Total 970
!!O”GCUVG |a!or !1sputes |n!1v1!ua| |a!or !1sputes
Initiated 12 Initiated 789
Total 801
!0||ect1ve Ia!or !1sputes In!wl!ual la!or !1sputes
Initiated 25 Initiated 249
Total 274
!0||ect1ve Ia!or !1sputes In!lv1!ua| |a!0r !1sputes
Initiated 18 Initiated 837
Total 855
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!!onectlve |a!or !1sputes In!lv1!ua| |a!or !1sputes

Initiated 20 Initiated 239

Total 259

!!o”ectlve |a!or !1sputes In!lv1!ua| |a!or !1sputes
Initiated 28 Initiated 251

Total 280

!0||CCUVC |a!0r !1sputes In!wl!ual la!or !1sputes
Initiated 26 Initiated 173

Total 199

!!o”ectlve |a!or !1sputes In!1V1!ua| |a!or !1sputes
Initiated 30 Initiated 292

Total 322

!!OHCCUVC |a!or !1sputes Il’l!lVl!ua| |a!or !1sputes
Initiated 28 Initiated 928

Total 956

!!OHectlve |a!or !1sputes |n!1v1!ua| |a!0r !1sputes
Initiated 28 Initiated 1046

Total 1074

!!o”ectlve |a!or !1sputes Il‘l!lVl!ua| |a!or !1sputes
Initiated 37 Initiated 920

Total 957

!!OHGCUVG |a!or !1sputes |n!1v1!ua| |a!or !1sputes
Initiated 39 Initiated 2261

Total 2300

TOTAL INITIATED 18522

STATISTICAL DATA FOR 2019
Status as at 31.12.2019
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In 2019, the Republic Agency for the Peaceful Settlement of Labor
Disputes acted in 2,300 labor disputes, of which 2,261 were individual labor
disputes and 38 were collective labor disputes. Consent for a peaceful settle-
ment was obtained in as many as 1870 labor disputes. The number of labor
disputes that were resolved peacefully is almost two and a half times higher
than in 2018, and as many as 11 times more labor disputes were resolved
peacefully compared to 2014.Consent for a peaceful settlement was obtained
in as many as 92% of proceedings, which testifies to the increase in trust in
this way of resolving disputes.

Review of obtained consents in 2019

Disputes for

whichno INitiated disputes in 2019

consenthas
been obtained
153
8%
Disputes for
which consent
has been
= Disputes for which consent has been obtained  obtained
1880

® Disputes for which no consent has been obtained 92%
(]
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2014 2015 2016 2017 2018 2019

Review of the number of proceedings before the Agency

3. Social benefits from peaceful resolution of labor disputes

There are numerous social benefits from the peaceful settlement of
domestic disputes, such as: relief of courts; promoting social dialogue; reduc-
tion of the number of strikes, improved communication with social partners,
cooperation with trade unions and employers’ associations, efficiency of the
procedure, informality and relaxation, simplicity, free of charge, and espe-
cially the saving of funds financed from the budget, which reduces the costs
of the procedure.

This is perhaps best illustrated by the example of a collective labor
dispute between a local self-government and a union of workers in education,
regarding the payment of transportation costs agreed in a collective agreement.
The compensation for 68 employees who refused to use monthly tickets was
disputable. For each individual, that monthly compensation ranged from RSD
800 to RSD 1,200 and the maximum amounts per employee ranged up to RSD
4,500. The total receivables from the local self-government for the disputed
period amounted to around RSD 1,125,000. The costs of the first-instance
proceedings in these disputes were around RSD 38,000 per employee, which
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means that they would amount to a total of around RSD 2,584,000 for everyo-
ne. 22 first-instance court proceedings were initiated, and three first-instance
verdicts were passed in favor of the employees, which were appealed by the
local self-government. In the second instance, the Court of Appeals passed the
first verdict in favor of the employees. The costs of this procedure amounted
to RSD 79,000 and if all 68 employees went the same way to resolve the dis-
pute, it can be assumed that the total costs would amount to RSD 5,372,000.

However, the parties in this dispute initiated proceedings before the
Agency, and in just two hearings, arbitration decisions were reached, which
are the same as court rulings, they did not have any costs, and the costs of
compensation for the arbitrator amounted to RSD 30,000. Bearing in mind
that these are budget funds, this saving is more than justified.

The situation in the private sector is similar, so that during the strike in
a large export company a couple of years ago, the media estimates were that
EUR 4,400,000 were lost daily. At the beginning of the negotiations on the
peaceful settlement of the dispute, the main thing is to immediately normalize
the work in order to reduce losses and reduce financial damage, because most
strikes are basically related to material disputes. Based on the above, it is not
difficult to precisely calculate the savings achieved by accessing peaceful
methods of resolving labor disputes.

4. Challenges of existing legal solutions

Law on Amendments to the Law on Peaceful Settlement of Labor
Disputes, amended many provisions that showed weakness in practice and
which reflected on the work of the Republic Agency for Peaceful Settlement
of Labor Disputes.

The aim was to improve, but also to supplement, especially in terms of
the Agency’s competence in collective and individual labor disputes.’

Jurisdiction for individual labor disputes has been supplemented, and
they are extended to disputes regarding the payment of full salary or salary
in accordance with the law, and not only in connection with the payment of
minimum wage, payment of salary or salary, payment of compensation and
other benefits in accordance with law , collective agreement, rulebook and
employment contract, determination of working hours, as well as payment
of severance pay upon retirement.

Collective labor disputes, among other things, after these changes are
disputes regarding the exercise of the right to determine the representativeness

3 The Law on Amendments to the Law on Peaceful Settlement of Labor Disputes was
published in the Official Gazette of RS no. 50/18,
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of the union with the employer, determining the minimum work process, as
well as disputes regarding determining the minimum work process in accor-
dance with law.

The basic principles of the procedure for the peaceful settlement of labor
disputes have been amended, so that the principle of independence has been
introduced, which stipulates that the conciliator or arbitrator is independent
in his work. That independence was implied, but it was not clearly prescribed.

Deadlines are specified, e.g. the period of 3 days that the other party
in the dispute had to declare was extended to 5 days. This does not lose effi-
ciency, and is gained in the procedure because the deadline is more realistic,
especially for larger employers with more complex decision-making.

Regarding collective bargaining, the role of the conciliator in the collec-
tive bargaining procedure is specified so that in case of engaging a conciliator
in the collective bargaining procedure, the conciliator provides assistance to
the participants in order to prevent the occurrence of a dispute. The purpose
of this provision is that the conciliator is involved only in the event that there
is a danger of a dispute arising during the negotiations.

The provisions on the parties to the dispute in activities of general
interest have been amended, and they are obliged to approach the peaceful
settlement of collective disputes in cases of exercising the right to determine
the representativeness of trade unions with employers, as well as in deter-
mining the minimum work process in accordance with law. In activities of
general interest, the parties are obliged to submit a proposal for initiating the
procedure of peaceful settlement of a labor dispute within three working days
from the occurrence of the dispute, and not three days as prescribed in order
to prescribe realistic deadlines.

Regarding the authorization of the conciliator during the procedure in
case the parties to the dispute do not agree on the recommendation, the current
decision that the conciliator can propose a recommendation to the parties to
the dispute has been changed, so that the mediator can propose a recommen-
dation only at the request of one of the parties. within three days from the
day of concluding the hearing. An agreement on the settlement of the dispute
may be concluded on the basis of the recommendation or independently of it.

Itis also specified that in the event that the parties to the dispute conclu-
de an agreement, that agreement becomes the basis for concluding an amen-
dment to the collective agreement or has the force of an executive document.
The reason for this is that the collective agreement should contain the structure
of the general act and that when drafting, amending and supplementing the
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basic methodological rules for drafting regulations are respected, the agree-
ment is drawn up in a free form.

In collective disputes, which often last longer than the prescribed de-
adline due to complexity, it has been adopted that the deadline of 30 days
from the day of the opening of the hearing, exceptionally at the request of the
parties to the dispute may be extended for another 30 days. So far, the legal
solution has been for the conciliator to dissolve the Board and continue the
conciliation process through direct contact with the parties to the dispute,
where he assists them to meet and discuss the subject matter of the dispute.

An important change is to enable the arbitrator to indicate to the parties
to the dispute during the procedure in case of harassment at work that they can
resolve the dispute amicably, which is in the spirit of peaceful resolution of
the dispute. A dispute regarding abuse and discrimination may exceptionally
be terminated only on the basis of an agreement between the parties to the
dispute, and if it does not exist, the arbitrator shall issue a decision suspending
the proceedings and instructing the parties to the dispute to conduct court
proceedings on the same legal matter.

An important novelty is the inclusion of expertise, and since the juris-
diction in individual disputes is extended to salaries, which are not only the
minimum wage, compensation of expenses and other income, it is necessary
that if the parties to the dispute so they can hire an expert. Unlike the services
of arbitrators and conciliators, which are free of charge for the parties to the
dispute, the costs of hiring an expert are borne by each of the parties to the
dispute.

The provisions concerning the election of conciliators and arbitrators
have been amended, where it is specified that the Agency publishes a public
announcement for the election of conciliators and arbitrators in the Official
Gazette of the Republic of Serbia, that the decision on the election of conci-
liators and arbitrators is made within 60 days.

The adoption of the code of ethics for conciliators and arbitrators,
which is proposed by the line minister, is also prescribed. The issue of ethics
of conciliators and arbitrators was also assessed by the International Labor
Organization as very important for regional cooperation and announced as a
topic of the next regional conferences.

5. Challenges of labor legislation in passing the new Strike Law

One of the especially important topics is the adoption of the new Strike
Law, which is a special challenge. Although the Labor Law has been chan-
ged 3 times in 20 years, and as many as 4 versions of the Strike Law have
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been drafted, that law has managed to survive since 1996, even though FR
Yugoslavia also fell apart.*

The latest text of the Draft Law on Strike, which was at a public debate
in 2018, carries several novelties regarding the role and competencies of the
Republic Agency for Peaceful Settlement of Labor Disputes, which should
contribute to further development of the institute of peaceful settlement of
labor disputes in our country.

It has been proposed that the minimum work process, i.e. the type and
scope of work, be determined by a collective agreement, unless otherwise
prescribed by law, which is a novelty. If the minimum work process is not
determined by the collective agreement, the employer and the union, i.e. the
majority of employees, should try to reach an agreement on the minimum
work process. If the said agreement is not reached, the minimum work pro-
cess shall be determined by the decision of the arbitration panel formed by
the Republic Agency for the Amicable Settlement of Labor Disputes. The
Arbitration tribunal shall consist of five arbitrators, shall render its decision
within 30 days of the initiation of the proceedings, and its decision shall be
binding. It is envisaged that the manner of work of the arbitration panel will be
regulated in more detail by an act of the minister responsible for labor affairs.
An interesting and original solution is given, which certainly represents a
special value of this draft law.

Also, it is prescribed that the employer appoints employees who are
obliged to work during the strike in order to ensure the minimum work pro-
cess, according to the obtained opinion of the strike committee, and that it
cannot appoint members of the strike committee to work without the consent
of the strike committee. It is prescribed that when a strike is organized in
activities of general interest, the decision to go on strike is submitted to the
Agency for participation in the procedure of peaceful settlement of a labor
dispute. If no agreement is reached within 10 days from the day of delivery
of the decision, the employees can go on strike.

It was also proposed that the Agency keep records of the strike, as
follows:employer, type of strike, number of organized strikes, demands of the
participants in the strike, duration of the strike, place of holding and manner
of termination of the strike.

Although the procedure for drafting this regulation is still ongoing, it is
expected that the proposed solutions on the competencies of the Agency will

4 P. Trifunovic, Trifunovi¢, Dismissal due to illegal strike, Kopaonik School of Natural Law,
no. 11, 2019. pg. 531,
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be accepted, in order to improve the exercise of the right to collective action
in our legal system, as a basic collective socio-economic right..’

6. Applicability of methods of peaceful settlement
of labor disputes to civil servants

A special challenge for the further development of the institute of pea-
ceful settlement of labor disputes is the possibility of applying these methods
to civil servants. The existing legal solutions also give the possibility to civil
servants and especially employees to address the Agency in terms of resolving
labor disputes regarding e.g. vacations or harassment at work.

The Government of the Republic of Serbia has adopted two
conclusions by which it recommends the public sector, as well as ci-
vil servants, to resolve labor disputes peacefully. The first is Conclu-
sion 05 Number: 116-8060/2015-02 of 29. 7. 2015, which recommen-
ds to the public sector to, in accordance with the law, resolve collective
and individual labor disputes before the Republic Agency for the Peace-
ful Settlement of Labor Disputes. The second is Conclusion 05 Number:
11-10175/2017-1 of 26 October 2017, which recommends that the public sector
use the opportunity for conciliators to participate in collective bargaining
when concluding collective agreements in accordance with the law governing
the peaceful settlement of labor disputes and to inform their representatives
in collective bargaining on the possibility of introducing a clause in collective
agreements, to resolve labor disputes in accordance with the law governing
the area of peaceful settlement of labor disputes.

However, the specificity is that according to the Law on Civil Servants:
a civil servant has the right to appeal against the decision deciding on his
rights and duties, if the appeal is not explicitly excluded by that law (Article
16, paragraph 1); appeal commissions decide on appeals of civil servants aga-
inst decisions by which their rights and duties are decided in administrative
proceedings; the Complaints Commission of the Government decides on the
appeals of civil servants from state administration bodies, government servi-
ces and the Republic Public Attorney’s Office (Article 144, paragraph 1); the
administrative inspector may propose to the appellate commissions to annul
or revoke illegal final decisions deciding on a right or duty of a civil servant
on the basis of official supervision (Article 175, paragraph 3), provided that
the annulment or revocation of an illegal final decision deciding on a the right
or duty of a civil servant from state administration bodies, government servi-

5 See more about the right to collective action in S. Jasarevi¢, Social Law, Faculty of Law,
Novi Sad, 2010. p. 133,
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ces and the Republic Public Attorney’s Office is decided by the Government
Appeals Commission.

Therefore, according to the formal basis arising from the above pro-
visions, the Complaints Commission of the Government is competent to
decide on complaints of civil servants from ministries, with administrative
bodies within them; special organizations, government services, professional
services of administrative districts (to which, in accordance with Article 41,
paragraph 4. Law on State Administration - “Official Gazette”, no. 79/05 and
101/07, apply the regulations on state administration) and the Republic Public
Attorney’s Office.

Therefore, a peaceful settlement of the dispute is possible only if the
civil servant is not satisfied with the decision of the Complaints Commissi-
on, and before the court procedure. However, the limited competence of the
Agency, but also the specifics of the current Law on Civil Servants limit that
space.

7. Conclusion

The Law on Peaceful Settlement of Labor Disputes in Serbia has been
in force for over 15 years.

The Law on Peaceful Settlement of Labor Disputes has encountered
numerous challenges in our legal system, which has led to amendments to
laws and bylaws. This is evidenced by three amendments to the law. We can
conclude that there are still a large number of challenges in the practical
application of these regulations.

Following all the challenges that we have paid special attention to
in this paper, we should draw attention to the new Law on Strike and the
challenges it brings. This law will give a special place to peaceful methods
for resolving disputes, which will also raise the quality of the procedure for
peaceful settlement of labor disputes.

Also, successful practice of applying the institute of peaceful settlement
of labor disputes with over 18,500 initiated proceedings, the trend of a large
number of consents to resolve disputes amicably (over 90%), social benefits of
alternative labor dispute resolution, speak of the applicability of these methods
and their readiness to answers to all current challenges of labor legislation in
the field of peaceful settlement of labor disputes.
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p HUsuya Jlazosuh, Penybnuuxa acenyuja 3a
MUPHO peulasarse paoHux cnoposa
Mune Paousojesuhi, Penyonuuxa azenyuja 3a
MUPHO peulasarse paoHux cnoposa

H3a306u paonoz 3akonooaecmea y oonacmu
MUPHOZ peulasarsa paoHux cnopoea

Pe3zume

YV 060m pady basumo ce axmyeanum uzazosuma paoHoe 3aK0H00A6CMea
y obracmu npumene UHCMUMYMA MUPHOZ peulasarba paoHux cnoposd,
npeencmeeno y Penyonuyu Cpouju. ¥ pady ce ananuszupajy uzazosu npeo
Kojuma ce Hanasu paoHo 3aKOHO0A6CME0 y 080j obracmu, Kao u najueuthu
npoobIeMU NPUIUKOM peuasara paouux cnoposa. Taxohe ce npasu npeaied
K/BYUHUX 0easaray 001acmu MupHoe peuasara paouux cnoposa y Cpouju,
usmehy 06a casemosarba Yopyoiceroa 3a paono npago u COYUjaIHo ocusyparve.
Y paoy ce uznoce u axmyennu cmamucmuuxu nooayu y nozinedy opoja
CHOpoO8a Koju ce pewasajy MupHum nymem u 6poj 000ujenux npucmanaxa
HA 08aj HAYUH AMEPHAMUBHO2 Peulasarba cnopogad. Tu nodayu cy nocedmo
aupmamuenu y HeKOIUKO NOCAeORUX 200UHd, a Nnoceban nopacm je
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sabeneacen 2019. cooune. Haseoero je u nosod kpamxe ananuse benegpuma
00 0602 NPABGHO2 UHCTUMYMA KAO WMo ¢y pacmepeherse cyoosa, ynanpeherbe
coyujannoe oujanoea; cmarsere Opoja umpajrosa, nodOLUARA KOMYHUKAYU]A
€a CoyUujannumM napmuepuma, capadka ca CUHOUKAIHUM OP2AHU3AYUjaMa
U YOpyarceruUMa noci00asayd, epuUKAcHoCm nOCMynKd, He@opmainocm
U peraKcupanocm, jeOHOCmasHocm, OecnaamHocm, a UCMaKkwyma je u
ywmeoa cpeocmasa Koja ce puHarcupajy uz oyuema u Kojom ce ymarbyjy
mpowxosu nocmynka. Ilocebna nasicroa ce noceehyje u usazoguma xoje
nocu pao Ha HOBOM NPORUCY Kojum Ou ce ypeduo wmpajx y Cpouju. Jeoan
00 cecmeHama unmepecosarLa je Mo2yhiHocm pazeoja MupHoz peuiasarsa
PAOHUX CnOposa mely OpacagHum cayaicoeruyuma umajyhu y eudy nocebam
NPAGHU PEANCUM KOJUM CY 08U 0OHOCU pecynucanu. Aymopu cy ce onpeoenunu
0a 08aj pad 6yoe 00jasben Ha eHeNeCKOM Je3UKy U3 08a pasioed, npeo wmo
Je waconuc melhyHapooHoe kapakxmepa me HaMm je yusb 0d ce npeocmagumo
WUpPOj CMPYUHO] jasHOCmU, a Opyeo Wmo je y epeme enuoeMuoiouKux
Mepa 3002 cnpeuasarba wupera Kopona eupyca neussecno oopoicagarbe
200uumbee 3acedara Yopyoiceroa u UHmepakmuera pacnpasa o paoogumd.
Y ceaxom cayuajy, osum padom ce donyrasajy panuju nodayu u 0ajy Hexu
HOBU noxkazamesu 0 pady Penybnuuxe azenyuje 3a MUupHo peuagarse paonux
CNopo6a u NPpaxKcu 0802 NPAGHO2 UHCTNUMYMA.

Kawyune peuu: paono 3axonodascmeo, muperse, apoumpas’ica, wmpajx,
OPIACABHU CLYIHCOCHUYU.
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UDK: 331.31(497.11)

IIPABHH HHCTUTYT PA/IHO BPEME Y IOMAREM
3AKOHOAABCTBY U CY/ICKOJ IIPAKCH

Ancmpaxm: Y pady ce ananuzupa npaguu UHCMumym paoHo epeme
v 0omakhem 3akoH00a6cmay u mo npe ceéeza oopedde Koje pe2yauuLy
npexogpemenu pad u npunpasHocm 3a paod, Kao u mymaderse me
pezyramuse 00 cmpatne domahez padnoe cyocmed, HAKOH yeca ce
UBHOCU 8PEOHOCHU CMAB Y NO2Nedy npedMema UCmpaicuearsa, d y
KOHMeKCmY c10b600e pada Kao 0CHOBHO2 COUUJATHOZ NPABA Y0BEKA
U paoHuKa u ca acnekma 3abpame NpuUHyoOHoe U 06age3Hoz paoa u3
npasHoz nopemxa 3auimume wbyockux npasa Eeponcke koneéenytuje.

Kwyune peuu: cnobooa pada, npunyonu pao, padHo epeme, npeko-
épemenu pao, npunpagHoCcm.

1. YBog

Cnobojia pajia jecTe OCHOBHO COIIMjaJIHO IPAaBO YOBEKA U pajHUKA,
KOj€ je TeCHO MOBE3aHO Ca OCHOBHUM IOJIMTUYKUM M Tpal)aHCKUM MTpaBUMa,
a 3ajeIHMYKH UMEHHUTEJb UM j€ JbYJICKO I0CTOjaHCTBO, IPH YeMY je clo0oaa
pajia ojl caMor CBOT HACTaHKa 3ajp)kajia 00esexKje Heraluje IpUHYIHOT paja,
¢ 003MpOM J1a IPUHYTHH paJi opa3yMeBa CBaKH OOJIHK pajia MPUBPEMEHOT
unu y oapeheHuM cuTyainmjama, Koju ce Haiaxe ojpeheHoM Uiy npoTus
WJTM He3aBHCHO O]1 FlbeTOBE BOJBE, ITO]] TPETHOM U3PHIIaha CaHKIIM]a, a KOJH je
pa3auuuT o1 porickor paga.! Cnoboa paja 3amocaeHux je moceOHo moBe3ana
ca ci1000/10M Ipey3e THHIITBA [OCII0/IaBalla, Koja eKOHOMCKA [TpaBa yYeCHUKa

" e-mail: bojan.bozovic@ns.os.sud.rs
Pao npummen: 05.06.2020.

Pao npuxsahen: 17.07.2020.
1 b. Jlybapna, Paono npaso — pacnpasa o 0ocmojancmesy Ha paoy u cOyujannom oujanozy,
Beorpax 2012, 101-107.
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IPOM3BOIHOT OJTHOCA ce cycpehy y osiacTu paHOr pasa, ca oArosapajyhom
00aBe30oM Jp:kaBe j1a, u3Mel)y ocTanor, 3aKOHOIaBHOM AeIaTHOLINY U CyICKOM
MPAKCOM YCKJIAJU CyIPOTCTaBJ/bEHE HHTEPECE 3all0CICHUX U TIOCJIOaBala,
aJd U J1a 3a/10BOJbH jaBHH HHTepec.” [{pikaBa GpyHKIH]jy yeKialiBambe OBHX
EKOHOMCKHX ITpaBa CTpaHaKa paJHor OAHOCA BPLIM ITyTEM HHCTUTYTa PaJHOT
BPEMEHA U Ca UM [IOBE3aHUX HHCTUTYTA OAMOpA M OJICYCTBa ca MoApeheHor
paza, ampenMeT oBe aHaju3e Ouhe, mpe cBera, oxpende 0 NPEKOBPEMEHOM
pany, Koje IMajy HapOuuT 3alITUTHU KapaKTep 3a 3a10CiICHE, Te HOPMUPAHhEe
MPUIIPABHOCTH 3a paj, Kao U TyMadyeme Te peryiaTuse oj cTpane gomaher
pajHOr CyICTBa.

2. Cnobona paaa versus NpuHyIHU pajg

[lpunynHu pax HUje camo Herauuja ciaobone Beh je u cBojeBpcHU
00JIMK TOPTYpE U Jerpajalvje JUIYHOCTH YOBeKa, 300T Yera je 3abpaHu
NpUHYAHOT paja noceeheHa Belnka naxxma y Mel)ynapoanom mpay.® Tako je
NpUHYAHU paj 3abpamen Konsenuunjama Melynapogne opranuzanuje pana (y
nasseM Tekety: MOP) 6p. 29 u 105, kojuma ce IpuHYAHU paj JeUHUIIE Kao
n3HyheHu HeoOPOBOJEHY paj MO MPETHOM OMIIO KaKBe Ka3He, a 3a IoTpede
OBOT pajia HAPOYHUTO je 3HauajHa EBporicka koHBeHIHja?, koja oapendom 1. 4
3a0pamyje MpUHYIHU WK 00aBe3HH paj, Kao u npakca EBporckor cyna, Koja
je cacTaBHH JIe0 MOPETKa 3aIUTUTE JbYACKHX IIpaBa u3 EBporicke KoHBeHLITje,
uMmajyhu y Buay na ce ojirykama EBporckor cyna octBapyje NpakTH4YHA U
JeTIOTBOPHA 3alITHTA JbYACKUX ITpaBa 3aiiTHheHnx EBpornckoM KOHBEHIIH]jOM,
npu yemy je outHo uctahu na EBponcKu cy NpUINKOM JOHOMICHA Oy Ka,
TEJICOJIOIIKUM METOJOM TyMauera Mpasa’, 1Mo IMPaBHITy TOJIa3U O] OIIITE
npuxBaheHux npasuia Mel)yHapogHOT paBa, na u3mehy ocTanor u ogpendou
caapkaHux y kouBeHunjama MOP. ¥V HaBegeHOM KOHTEKCTY, peLeIeHTHA
npakca EBporickor cyza je uarpaauia cBojeBpcHe CMEpHUIIE 3a yTBphermne He/
MOCTOjarba MIPUHYAHOT HJIM 00aBE3HOT paja, 1a Ce Y TOM CMHCIY Y IPEAMETY
Van der Musele v. Belgium cyn u3jacHUO a ce pU3MK Ol OfA0Hjama ynuca y
MMEHHMK aJIBOKaTa ©Ma cMaTpaTH MPETHOM OMIIO KAKBOM Ka3HOM Y CMHUCITY
NPUHYIHOT paja, ajld Aa Hema nospeze wi. 4 EBporicke KOHBeHLU]E jep
pal Koju je HaMETHYT HHje IPEICTaBIbA0 HeCpasmepHo meuko opeme,
2 Ibid, 101-107 1 460-463.
3 Ibid, 103.
4 EBporcka KOHBEHIIMja 3a 3AIUTHTY JbYACKHX TpaBa U OCHOBHHX CII000/a, U3MEHEHA Y
CKJIagy ca mpoTokonoM 6poj 11, mportokona..., Ca. enachux CL{I"— Mehynapoonu yzosopu, 6p.
9/2003, 5/2005 u 7/2005 — ucnp. u Cn. enacnux PC — Mehynapoonu yzoeopu, 6p. 12/2010.

5 Bume Bua. J. [lonosuh, Egponcko npago myockux npasa, Ciay:xx0eHu riacHuK, beorpan
2012, 87-90.
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nMmajyhu y BUy /2 je pajl yBEACH 3apajl OCTBapHBamba MpaBa Ha MPaBUYHO
cyheme, ka0 M3y3eTHO OMTHOI mpaBa y rpa)aHCKOM IPYLITBY, IPU YEMY
je obaBe3HUM paJoM MOAHOCHJIALl MPEACTABKE CTULA0 UCKYCTBO U yIJIEH
y ctpyun,’ 3atuM y npeamery Adiguzel v. Turkey cyn je oniayduo aa Hema
NPUHYAHOT pajia y ciaydajy HaMETHYTOI IPEKOBPEMEHOI paja jaBHOT
ciyx0eHrKa 6e3 HoBUaHe HaKHa/Ie, moceOHo nMajyhu y Buay 1ia je nmocrojana
MoryhHOCT KoMIIeH3alrje HerslaheHOT TPEKOBPEMEHOT pajia cI000IHUM
JaHWMa, T€ Ce TaKaB paj Hehe cMaTpaTH Hecpazmepro mewKum 6pemenom’,
a 'y npeamety Tibet Mentes and Others v. Turkey cyn ce n3jacHuo Ja ce
HETPEeKUIHU pajl y Tpajamy of 1o 24 yaca He MOXKE CMaTpaTu NPUHYAHUM
PazioM yKOJIHMKO Cy 3aIl0C/IeHH JOOPOBOJBHO MPUCTANIN Ha TaKaB paj, Kao U
Jla ce MpeTHha 0TKa30M HE MOXKE CMaTpaTh NPETHOM OMIJIO KAKBOM Ka3HOM
y CMHUCITY HY KHOT YCIIOBa 3a MOCTOjambe MPHHYIHOT pana®. Jlakie, Moxe ce
3aKJBYUHUTH J1a Cy IPAaBHUM IIOPETKOM 3alUTUTE JbYJCKUX IpaBa EBporcke
KOHBeHLH]je yTBpheHu oapehenu crannapau 3a yrepheme He/ocTojama
IPUHYIHOT paja U TO: JOOPOBOJBHOCT pajia, IiaheHOCT paja ik OCTOjambe
KakBe Jpyre KOMIICH3aluje 3a paj, ¢akar Aa Ju paj u3ja3u U3 OKBHpa
PEIOBHUX OMKCa MOCIOBa, TEKUHA CAHKIM]jE 3a 00ujame paja u IpuMeHa
TECTa MPONOPLUUOHAIAHOCTH, KOjU IOIpa3yMeBa J1a Ce Y CBAKOM KOHKPETHOM
ciryyajy Tpeba LeHUTH TeXKHHA TepeTa 00aBe3HOr paja (BpcTa U KOJMYHHA
paza) ¥ 3Hauaj pasJiora 3a yBolheme NpUHYJHOT paja.

[lopen mehyHaponHux M3BOpa mpasa, IPUHYAHHU pal je 3a0pameH
n YcraBoMm Penybnuke CpOuje, kojum ce 3amoBeia Aa je IpUHYIHU pa
3a0parmbeH, any J1a ce MIPUHYIHUM PajgoM He cMmarpa, uzMely ocrasor, pan
WK ciTy0a JInia Ha 3ApKaBary KazHe JUILICeHa CI000/e, aKO je ’bUXOB pall
3aCHOBaH Ha MPUHIKITY J0OPOBOJBHOCTH, Y3 HOBYaHY HaJJOKHATY’, OlaKIIe
BHUJIMMO /12 j€ ¥ Halll yCTaBOTBOPAL] YKa3a0 Ha 3Ha4aj oapel)eHnx Kpurepujyma
13 mpaBHOT nopeTka EBporcke KOHBEHIM]E, a MPHIIMKOM yTBphUBama He/
MOCTOjaba MPUHYIHOT pajia ¥ TO Ha JOOPOBOJFHOCT M muiaheHocT paja.
MebhyTum, y HameMm MO3UTUBHO-IIPABHOM CHUCTEMY IOCTOje U ofpeheHun
3aKOHH KOjH HUCY 710 Kpaja y CKJIaAy CXBaTameM 3a0paHe NpUHYIHOT paaa
EBpomnckor cyna. KonkpeTHO, 3aKOHOM 0 M3MEHa U J0IyHaMma 3aKoHa O
nonunuju o Mapra 2018. rogune'” nonmymeH je wi. 154 3akoHa 0 HOJIUIHjH O]

6 Case of Van der Musselle v. Belgium, Application no. 8919/80, Judgment, Strasbourg, 23
November 1983.

7 www.echr.coe.int » Documents » Guide Art 4_SRP, 12.08.2020.

8 Ibid.

9 VYcras Penyonuke Cpowuje, Ca. erachux PC, 6p. 98/2006, 4. 26

10 Cx. enacnux PC, 6p. 24/18.
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janyapa 2016. rogune'' Tako mTo cy 1oaaTv craBoBu 8-11 Tor unaHa, Kojuma
je m3mehy ocrtanor mponucaHo Aa ce JHEBHU OAMOp 3a Bpeme OopaBKa Ha
TEpPEeHy He cMaTpa paJHUM BPEeMEHOM, HUTH IPUIIpaBHOLINY 3a paa, HUTH
MOJINIM]CKOM CITY>KOGHHKY ITpunaa npaBo Ha yBehame miare o ToM OCHOBY.
OBaKBOM 3aKOHOJaBHOM PELICHY MOXE Ce IPUTOBOPUTH 12 j€ Ha JIHHH]U
yBohera HEe03BOJHCHOT MPUHYIHOT U 00aBE3HOr paja NpUIagHULIMa
MOJHIIN]E, TOCEOHO aKo Ce UMa y BUY YHEEHUIHO CTamhEe U3 MHOTOOPOjHUX
MPaBOCHAXXHUX OMJIyKa AoMaher pajHOr CyACTBa y CIIOPOBHUMA KOjHU CY
HOJMLHMjCKU City)OeHuun Boauiu npotus Peny6nuke CpOuje paau ucmnare
yBehaHe miare 3a IPUIIPABHOCT Ha pajay 3a Bpeme OOpaBka Ha TepeHy'?,
KojuMa je yTBp)eHo na cy mpunagHULU HOJIULHMje 32 BpeMe OopaBka Ha
TEPEHy CBO BpeMe y TOKy 24 yaca, MUMO €(EeKTHBHOT pajia, OWIHN y CTamy
MPUIIPABHOCTH, T€ J]a UM je c100o1a KpeTama 3a TO BpeMe, 10K ¢y Omin
MOJ PaJHO-IIPaBHOM Biamhy Apase, Kao MOCJIoaBla, Oujia orpaHuyeHa
y OKBUpHMa JIOKalMja Ha KOjuMa cy oOaBjbaju CBOje MpodeCcHOHAIIHE
AaKTHBHOCTH, a Jla Cy Ha TepeHy OOpaBHJIM BHIIE IIyTa y TOKY TOAMHE U TO
MUHHUMAJIHO T10 JIB€ Helesbe. Jlakie, MpuMeHOM cTaHapia IpaBHOT IOpETKa
3alITUTE JBYACKUX IpaBa EBpONCKe KOHBEHIMjE MOXKE CE 3aKJbYUUTH /2
MAaKo je TakaB paJ NOJIMLIM]CKUX CIy>)KOCHHKA T00POBOJbaH U yBEJICH 3apaj
3amtuTe 6e30e1HoCTH rpal)aHa 1 UMOBHHE, T€ [1a ¥ TIOPE TOTa LITO PETHa
OTKa30M IO cxBaTamwy EBpOIICKOr cyJa HUje JOBOJHHO TEUIKA CaHKIHja, Y
KOHKPETHOM CJIy4ajy UIIaK BPCTa M KOJMYHMHA pajia jeCTe TaKBa Ja CE MOXKeE
TOBOPUTH O HeCpasmepHo meuikom opemeny, uMajyhu y BUIy Aa paja HUje
rtaheH, HUTH je pegBuleHa 0110 KakBa Apyra KOMIIeH3auja 3a paa. Peyjy,
HUje JISTUTUMHO Jia ce ofipel)eHoj rpy Iy 3a10CICHUX, MaKap OHU OMJIU U jJaBHH
MOJIHMIIM]CKH CITYKOCHHULIM, TOKOM IyTOTPajHUX MEPHOJa OIrpaHU4H cI10001a
KpeTama 1 00aBJbarba IPUBATHUX aKTUBHOCTH, OJHOCHO /1a CE TH 3aII0CJICHH
CTaBe MOA paJHO-IPAaBHY BJIACT MOCIOAABLA, a KOjeé BpEME Ce CAMHUM THM,
carmacHo 4. 50 ct. 1 3akoHa o pany"” (y nasbem tekcry: 3P), uma cMarpartu
pPajgHUM BPEMEHOM U J1a UM CE€ IIPU TOM HE HCIUJIaTH 3apaja, OAHOCHO HE
00e30eu KOMIEH3a1Mja 3a paj y BULY CI0O0IHUX JaHa.

11 Cx. enacnux PC, 6p. 6/16.

12 Hmp. [pecyna OcnoBror cyna y HoBom Canmy I11-1137/18 ox 30.01.2020. notBphena
[pecynom Anenarnuonor cyga y Hosom Canmy I5x1-1234/20 ox 01.06.2020.

13 Cn. enacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 (Onnyxa
VYerasHor cyna), 113/2017 u 95/2018 (AyTeHTHYHO TyMadewe).

190



bojan Booicosuh, [Ipasnu uncmumym paouo speme y oomahem
3aKoH00ascmay u cyockoj npakcu, cmp. 187-196, XXIV (1/2020)

3. PajiHo BpeMe — MPUIPABHOCT - CJ1000/THO BpeMe

Homahe pamHo 3akoHOmaBcTBO opeadom wi. 50 cr. 1 3P mpormucyje
J1a je paHO BpeMe BPEMEHCKH IIEPUO Y KOME j€ 3aIll0CIeHHU AY>KaH, OTHOCHO
PacIoNokuB 1a 00aBsba OCIOBE IIPpeMa HaJI03UMa I0CI01aBLa, Ha MECTY Te
ce 1ocJI0BH 00aBJbajy, y CKJIAAy ca 3aKOHOM, OAaKJIe IIPOU3JIa3H [1a Ce PaJHUM
BPEMEHOM MMa CMaTpaTH, KaKo MepUOA TOKOM KOjer 3arocieHn e(eKTHBHO
00aBJba paj], TAKO M BpeMe TOKOM KOjer 3aIll0CJIEHH OCTaje Ha pacroiaramy
HOCJIOZIaBIlY YKOJIMKO C€ 3aII0CIICHH HaJla3u Ha JIOKalLMje rie ce noapehenu pan
uHaue o0aBJsba. Pedjy, cBo BpeMe TOKOM KOjer je 3ar10CIeHH M0/l PaAHOIPABHOM
BJalIhy MocnoJaBLa MMa ce CMaTpaTy palHUM BPEMEHOM 1 0OpHYTO, IEPHOL
y KOjeM paJHHK 0 cJI0001HO] BOJBH MOKE 00aBJbaTH IPUBATHE AKTUBHOCTH
MMa ce cMaTpary cI000JHIM BPEMEHOM, Y OKBHPY KOjer 3aII0CJICHH KOPUCTH
u Bpeme 3a ogmop. llopexn oBa dea épemena u TO ca jenHe CTpaHe pajHOT
BpEMEHa U ca JApyre CTpaHe ci1o00IHOr BpeMeHa, onpenoom ui. 50 cr. 3 u
4 3P HOopMUpaH je U 1ojaM NPUIIPABHOCTHU 3a pall, Kao mpehee apemena, a
M0/ KOjUM C€ [T0Apa3yMeBa eprol TOKOM KOjer je 3all0CIeHU IPUIIpaBaH /1a
Ce 071a30B€ Ha MO3MB MOCJIOAABLA 3 00aBJba MOCIOBE AKO CE YKa)Ke TaKBa
noTpebda, Ipu YeMy ce 3aroCIeHH He Hajla3h Ha MECTY T'JIe CE BeTOBH IT0CTIOBH
00aBJbajy, y CKJIaJy ca 3aKOHOM, T€ C€ IPOIHKCYje Aa C€ BpeMe NPUIIPaBHOCTH
Y BUCHHA HAaKHAJIE 3a UCTY ypelyje 3aKOHOM, ONILTHUM aKTOM HJIM YTOBOPOM
0 pany. [lakie, MoXe ce 3aKJbYUUTH J1a CE PAJHUM BPEMEHOM HE cMmarpa
BpEME y KOjeM je 3aIl0CIIeHU IPUIIPaBaH Jia Ce 01a30Be Ha O3B MOCJI0AaBLA
na 00aBJba MOCIIOBE aKO Ce yKaxke MmoTpeda, 1mox OUTHUM yCIOBOM Ja ce
3aI10CIeHU HE HaJla3u Ha MECTY T'Ie C€ BerOBHU MOCIOBH 00aBibajy. Mehytum,
0e3 003upa MWTO NPUIPABHOCT HUjE J1e0 e(heKTUBHOI paja, OHA 3aXTeBa Ja
3a110cJIeHN Oyie JOCTYIaH MOCIOAABIY Kako OM MOTao Jia ce 04a30Be NoTpeon
3a e(peKTUBHUM pasioM, 300T uera MpUIPaBHOCT UIAK yIa3u y chepy pagHor
BPEMEHA, ¢ 003UPOM J1a je UCIIYEEHO CHarbeM NO2OHCKe CHPeMHOCU N1
Ce Ha TO3MB WJIM 10 HAJIOT'y MOCJIOAABLA IPUCTYNH €PEKTUBHOM paly, a
y B€3U ca TUM, OMTHO je uctahu J1a TakBO CTamke MPUIIPABHOCTH HU3UCKY]je
0] 3aII0CJICHOT J]a c€ y3/Ap:KaBa OJl CBera IITO OM MOIJIO HAPYIIUTH HErOBY
CIIPEMHOCT J1a OIMax WK y ofpel)eHOM poKy TocJie 03UBa CTYIIH Ha paj, Koje
y3IpKaBame IPeACcTaB/ba CBOjEBPCHO OrPaHHUCH-E 3aII0CICHOT Ja KOPUCTH
CJ1000HO BpEMeE TI0 CBOjOj CII000IHO] BOJBH, TE TaKBa 00aBe3a 3arrociIeHOr
JecTe pa3Jior 3alITo 3all0CICHOM IIPHUIIaia HOBYaHAa HAKHAAA 33 IPUIIPABHOCT
KOja ce oxpelyje uiin 3aKOHOM HJTH OIIITHM aKTOM MJIH YTOBOPOM 0O pauay.'*

14 3. M. UBomesuh, M. 3. UBomesuh, Konenmap 3axona o pady, beorpam 2015, 144-145.
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VY ckilagy ca CJIOBOM M yXOM HaBEICHUX UMIICPATUBHUX OIpeadu
JABHOT' COLIMjaJIHOT TIOPETKa jecTe U cTaB joMahe CyJlcKe Mpakce 3ay3eT Of
ctpane OcHoBHOT U AnenauuoHor cyia y Hosom Cany, y KojeM cy cyioBH
MPUXBAaTUIIM IPABHO CXBATabE J1a je KPUTEPHUjyM 3a pa3rpaHuueH-e pajgHor
BpeMeHa 0 c10001HOT BpeMeHa (akaT MoryhHOCTH 00aBJbama MPUBAaTHUX
AKTHBHOCTH O]l CTPaHE PaJHUKa, TC CC M3jaCHUIIM J1a CE TIEPHO Y KOjeM je
3aI10CJICHH TI0]1 paJIHONIPaBHOM Biamly MociIoiaBla iMa CMaTpaTu pajgHuM
BpeMeHOM, 0e3 003upa Aa Jid je CBO TO BpeMe MOKPUBEHO MOCIOAaBYEBUM
paxHUM Haslo3uMa 3a pexoBpemenu pan.”” Takohe, nomahe pamHo cyncTBo
ce MHOroOpOjHHM OJJIyKama W3jaCHWIO WU y Torneny mpehee epemena
3aI10CIICHUX, OTHOCHO CYJJOBH CY 3ay3€JIU CTaB Jia C€ HEPHO KOjU MOIUIU]CKH
CIIy>)KOCHUIIM ITPOBEAY BaH MECTa /i Ce BbUXOBE MPo(deCHoHaIHEe aKTUBHOCTH
PEIOBHO 00aBJIbajy, Tj. IEPHOA TOKOM KOjer HOJIUIH]CKH CIIy>KOCHUIIM 00aBIbajy
MpUBAaTHE AKTUBHOCTH, aJIM UIIAK Ca OTPAHUUYCHOM CJI0000M, C 003UPOM J1a
HCTOBPEMEHO MOPajy OUTH NMCUXO-(PHU3UUKH CIIPEMHH 1A C€ Y, 110 IPaBUIY,
KpaTKOM POKY jaBe Ha e()eKTHBAH paj, UMa CMaTpaTH IpunpasHouihy u To 6e3
0031pa 12 JIM j€ TO CTarbe IOrOHCKE CIIPEMHOCTH 32 Pajl IOKPUBEHO HAJI03UMa
nociozaasia.'* MehyTum, y ICTOBPCHUM IpeIMETHMA ITIOCTABUIIO CE U ITUTAbE
neuHHCakba BpEMEHA KOje MOJULM]CKU CIIYKOCHUIM MPOBEAY y CTamy
CIIPEeMHOCTH 3a e()eKTHBaH paj, OleT 0e3 HaJjora mocaogaBLa, ajld OBOra myTa
Ha MecCTY rze ce 00aBJbajy BbUX0BE MPO(ECHOHAHE aKTUBHOCTH, HA LITA CY
CYJIOBH OATOBOPHJIM Ja C€ U TO BPEME MMa CMaTpaTH NpUIIpaBHOLINY U 12
TYKHOLIMMA M Y TOM CIIy4ajy IpHUIlaJa HOBYaHA HAKHA/a 3a IPUIIPABHOCT, IIPH
yeMy je OuTHO uctahu Aa cy TYKHOLM Y TUM PaJIHUM CIIOPOBHMA TY>KOCHUM
3aXTeBUMa TPaKuiu yBehaHy muiaTy 3a NpUIPaBHOCT, a He yBehaHy miaTy
3a mpekoBpeMeHH pan.” Y morsieny oBakBor mpecyhema Moxke ce yIyTHTH
KpUTHKa foMahuM cyoBUMa, 6€3 0031pa IITO Cy OUTYYHBAJIH Y TPaHUIIaMa
Ty)OCHHX 3aXTeBa, CAariaCHO HAYeNly JUCIO3UIIN]e y TAPHHYHOM MOCTYIKY,'®
300r TOra IITO TO BpeMe HUCY OKapaKTepHCcaIn Kao pajHO BpeMe, a ¢ 003upoM
J1a Cy HOJMLMJCKHU CITy)XKOSHUIM OWIIN y CTarby IPUIIPABHOCTH 32 €peKTHBAH
paj Ha JoKalujama rje ce 00aBsbajy BbUX0Be MPo(hecHOHaIHE aKTUBHOCTH,
OJTHOCHO M3 Pas3Jiora IITO MOJULU]CKH CITYy)KOCHHIIN 3a TO BpPEME HUCY MOTJIH

15 Tpecyna OcuoBnor cynay Hosom Camy I11-745/19 on 13.09.2019. notphena [Ipecynom
Amnenamonor cyna y HoBom Cany 'x1-3800/19 ox 17.07.2020.

16 TIpecyna OcuoBnor cynay Hosom Camy I11-196/18 01 08.10.2019. nmotBphena I[Ipecynom
Amnenanonor cyaa y Hosom Canmy I'x1-54/20 ox 11.05.2020.

17 1bid, Pemiewe BpxoBHor kacammonor cyna Pes2-943/20 ox 04.06.2020.

18 3akon o mapHmuHOM moctynky, Cr. eracuux PC, 6p. 72/2011, 49/2013 — onanyka YC,
74/2013 — onnyka YC u 55/2014 (y massem texery: 3I1I1), u. 3
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1o cJ100071HOj BOJbM 00aBJbAaTH MPUBATHE aKTUBHOCTH, cBE UMajyhu y By
J1a CY/IOBH y TIAPHIMYHOM TIOCTYTIKY HUCY BE3aHH PABHIM OCHOBOM TYX0e".

4. 3ak/pyqak

AHaJIN30M IPaBHOT HHCTUTYTA PaJHO BpeMe y joMahieM 3aKOHOaBCTBY
U TO Mpe cBera oxpenada 0 MPEKOBPEMEHOM pany, Koje uMajy HapOduT
3aIITUTHYU KapakTep 3a 3alociieHe, U TOCMaTPakeM HOPMH KOje PeryJniy
MPUIIPaBHOCTH 3a pajl, Hamehe ce 3akipydak ga je peryiaruBa gomaher
CHUCTEMCKOT paJHUYKOr 3akoHoAaBcTBa (3P) y Tom morneny Ha JuHUjU
Hauesa cio0oze paja, Kao OCHOBHOI COLIMjaTHOT IIpaBa YOBEKa U PaHUKA,
npokJIaMoBaHOT Mel)yHapoqHUM n3BopruMa npasa. Takole, mperienom omnyka
CPIICKOT paJHOT CYJCTBA KOjUMa c€ TyMaue opeade 0 MPEeKOBPEMEHOM paay
Y IPUIIPABHOCTH 32 paj, KAKO Y MOIJeAy paJHuKa Y ONIITEM PaJHO-IPABHOM
PEXUMY, TaKO M y MOTJIely jaBHUX CIyXOCHHKA y CIELHjaJIHOM paHO-
MPABHOM PEXHUMY, MOXKE CE 3ay3€TH IO3UTHBAH BPEIHOCHH CTaB y OHOCY Ha
IpaBHa cxBaTama JoMahe CyAcKe Impakce, a ca acreKTa 3a0paHe MPUHYAHOT
1 00aBe3HOT pajia U3 MPaBHOTI MOPETKa 3aIUTUTE JbYICKUX MpaBa EBporcke
KOHBEHLMje, UMajyhu y BUAY J1a Cy CyZI0BH CBOjUM OAJyKaMa OHeMoryhuin
Jla paj 3aMoCIeHUX U MPUIPABHOCT 3a epeKTuBaH paja npole Oe3 HoBUaHE
HakHaze. MelhyTum, Tpeba ynyTUTH KpUTHKY HOBeIaMa 3aKoHa O MOJTUIH]H
on mapta 2018. ronquHe, KojuMa ce 'y TOM OCeOHOM ratione personae pexumy
pajHUX OAHOCA OTBapajy Bpara 3a YBOheme HElT03BOJHEHOT MPUHYIHOT U
o0aBe3HOT paza, ¢ 003UPOM Ja ce MOJULHUJCKUM CIyKOeHUIIMMa HaMmehe
HecpazmepHo mewko opeme y BUAY BelIMKe KONMUUHE paja koju Hehe outn
niiahen u Hehe OMTH HUYUM KOMIICH30BaH.
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Legal institute of Working Hours in Domestic
Legislation and Judicial Practice

Summary

This paper analyzes the legal institute of working hours in domestic
legislation, primarily the provisions governing overtime and on-call duty, as
well as the interpretation of these regulations by a domestic labor judiciary,
followed by an assessment regarding the subject of research, within the context
of the freedom to work as a fundamental social right of people and workers,
and from the aspect of prohibition of forced and compulsory work according
to the legal order of the European Convention on Human Rights.

Keywords: freedom of work, forced labor, working hours, overtime,
on-call duty.
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Crpy4HH wiaHak*
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cyouja Anenayuornoe cyoa y neusuju

UDK: 331.106

3AKOHCKO YPEBUBAHBE IIPEOBPAKAJA PAJTHOI
ONHOCA IIOMORHO TEXHUYKOI OCOb/bA

Ancmpaxm: Ilpepacmarse paonoz 00HOCA 3ACHOBAHO2 HA 00peheno
speme y paouu 00HOC Ha HeoOpeheno epeme pasiudumo je oopeheno y
HO3UMUBHOM padHoM 3akonooascmsy Penynuxe Cpouje. Kpumepujym
oopehera 3asucu 00 padHe cpeduHe y Kojoj 3anocieHu ocmeapyjy
ceoja npasa obaseze u 002080PHOCHU U3 PAOHOZ OOHOCA UWIMO
OHOa onpedesmyje U MepoOasHU 3aKOH Kao sadicehu y mom paoHom
ambujenmy. Onuwimu paoHoNPasHU PEeANCUM HENO3HAje 0epocayujy 0602
UHCIUMYMA Kaod Cy 3d 15e208Y NPUMeHy 0CMEapeHe npemnocmaske
oucnozuyuje. Melhymum noceOnu 3aKoHU 0 pAOHUM 0OHOCUMA NOPEO
ynyhusarea na onwmu nponuc o pady 00Cmynajy 00 moaa npasuia
U N0 NPUHYUNY Cheyujaiumema y8ooe NepCcoHaIty peoyKyujy Ha o8y
memy 3a OpatcagHe CaycoOeHure y OpAHcasHUM OPeaHUMa 0OHOCHO
cayoicOenuKe y aymoHOMHUM NOKPAJUHAMA U JeOUHUYAMA JTOKATHE
camoynpase. Q0 moea nocmoju u3emax y OPACAGHUM OP2AHUMA KAOd
ce noo exlege ycrnosuma modice ocmeapumu HAcmMasbare pada Ha
oopeheno epemeod 01.01.2021. 2o0une. Y osum paonum cpedunama
HA3HAYeHa 3a0pana He 8pedu y 00HOCY Ha HaMewmeHuKe. Y éacnummo
00PA308HUM YCMAHOBAMA NPEMA CMABY CYOCKe NpaKce 3a0pand
npeobpasicaja paonoe 00HOCa 8pedu y 0OHOCY HA C8e 3aN0C/leHe.

Kwyune peuu: Onwmu nponucu o paoy, nocebHu 3aKOHU O
PAOHUM 0OHOCUM, PAOHU 0OHOC HA 00pelieHo epeme, npeobpadicaj
PAoHO2 00HOCA, 3ANOCIAEeHU, OPAHCABHU CAYHCOCHUK, CIYICOCHUK,
HaMeUWmeHUK, OPAHCABHIU OPeaHU, AYMOHOMHA NOKPAjUHA, jeOuHuya
JIOKanHe camoynpaege, 0opazoeue ycmanose, pedykyuja sabpate,
3abpana npeobpasicaja paornoe 00HOCA, HACMABHO 0CODbe.

" e-mail: borazivkovic50@gmail.com
Pao npummen: 05.08.2020.
Pao npuxsahen: 20.09.2020.
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yBOI[He HaIlloMeHe

VY amMOujeHTy pajia ca CTAaHOBHILTA BbUXOBE IPUMEHE 3aKOHH O PATHUM
OJJHOCHMa C€ HaJla3e U y OJHOCY ONILUTEr U moceOHor 3akoHa. OBa nozena ce
3aCHHBA HA KPUTEPUjyMy CBEOOYXBAaTHOCTH U HOTPEOH Ja ce HOPMATUBHO
HCKa)XXy 0COOCHOCTH KapaKTepHUCTUYHE caMo 3a oxpeleHe paaHe cpenuHe.
VY amOujeHTy paza MaTMYHU 3aKOH je 3aKOH O paly-OIITH PagHO NIPaBHU
MIPOITHC Y¥je HOpME JIeNnyjy Y IpaBHOM caoOpahajy ako HHCY JeporupaHe
no nipaBuny crenujanureral. [lpumapro 30Pce npuMemyje y omnmreM
PaZHONIPaBHOM PEKUMY, a CYIICUINjapHO Y OHUM PaJHUM CpeJuHaMa Tae
Cy IPUMAapHO Y IPUMEHH IToceOHEe 3aKOHU. YCIIOB je 1a y caapkajy noceOHor
3aKOHA IOCTOjU NpaBHA Ipa3HUHA Ha TeMy oapeheHux mpasa,00aBes3a u
OJIrOBOPHOCTH3AIIOCIICHOT 1 ITOCII0/IaBLa U3 pajHor ogHoca. Huje HysxHO na
onpeheHn moceOHM 3aKOH O pagHUM OfHOCHMa ymnyhyje Ha cyrncuaujapHy
npumeny 30P JloBosbHO je camo aa moce0aH 3aKOH HE CaJpXKU HOPMY Ha
onrosapajyhy temy. O Tome Bonm pauyHa onpenda umana 2 30P koja ¢
0031poM Ha CBOj caJipiKaj T03BOJbaBa MPUMEHY CBOjUX 3a ofipejeHy HaMeHy
oaroBapajyiux HOpMHU U y THM paHUM CPEAMHAMA aKO NOCEOHUM 3aKOHOM
HUje apyrayuje oapeheHo.

Ca cTaHOBHIIITA BPEMEHCKOT BaJKeHha 3aKOHA (TEMIIOPATHO BAXKEHHE) Y
OJIHOCY Ha IIpeoOparkaj paJHOT OHOCA 3aCHOBAHOT Ha HeonpeleHo BpeMe y
pazH{ OIHOC 3aCHOBAH Ha HeoapelheHo BpeMeHe Mepo/iaBaH je IpemMa CTaBy
CYJZICKE ITPaKce 3aKOH KOjH je 0o Baxkehn y BpeMe 3aKjbyuerba 3aiiber YroBopa
0 pajy KaJa je paJHu OIHOC Ha opel)eHo BpeMe 3a1ociIeHor KOz OCI0AaBLa
6uo 6e3 npekuaa-kaaa ce ex lege 00aBbao y KOHTUHYHTETY.

Onnoc 3akoHa 0 pajay U NOCEOHMX 3aKOHA

[ToceOHM 3aKOHU O paJHUM OIHOCHMA M CaMU CBOJUM CaJipiKajeM
ynyhyjy Ha npumery oaroapajyhe Hopme 30P. To ce y BuX0BOM caapxajy
NPaBHO TEXHUYKU YUHH OMIIO:

- KopuIinhemeM IreHepaTHe Kiay3yie Kao y oapenou uinana 4 cras 1.
3akoHa O JpKaBHUM CIyKOeHHIIMMa Koja mponucyje: [lpaBa u pyxHOCTH
JpKaBHUX CITyKOCHHMKA KOjU HUCY ypel)eHH OBUM MIIM TOCEOHHM 3aKOHOM
WIN JPYTUM IPOMUCOM TIPHUMEIbY]y CE OIIITH IPOIKCH O paxy u rnocedaH

1 3akoH o pagy(“Cuyx6enu rmacauk PC”, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 (Ommyxa YcraBHor cyma), 113/2017, 95/2018 (AyTeHTHYHO Tymaueme). Y TEKCTy
30P nmn 3axoH

2 O tome npecyna BpxoBHor kacanmosor cyna, Pes2 824/2017 ox 5.7.2017.ronune.Paragraf
1
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KOJICKTUBHHM yTOBOp 3a JApXaBHe opraHe (y HdaJbeM TEKCTy: noceOaH
KOJICKTHBHH yTOBOP).’

- LI KOMOMHAIIMjOM IOCEOHUX HOPMU ca OJTaHKETHUM CaApiKajeM KOjH
ynyhyje Ha ONIITH MPONKC O paay Kao MITO TO YNHU 3aKOH O 3aII0CICHUMA Y
ayTOHOMHMM TIOKpajuHaMa 1 jeIMHULaMa JIOKaJIHE CaMOyTIpaBe-apryMeHat
u3 oapende wiana 6, wian 71 craB 1 Tauka 2 MCKa30M:/1a YKYTIHO PaJHO BpeMe
JU1a He MPeJia3y Iy HO pagHo BpeMe yTBP)EHO OMIITUM IIPOIUCHMA O PALy.

IToceGHOCTH Cy OfIpa3 caMo 3a Ty pajiHy CpeinHY HCKa3aHOT KapakTepa,
OJJIMKA Pajia, yCII0Ba PaJHOr MECTa M IPUPOJIE PATHOT OHOCA KA Ha IPHMED
¢ 003UPOM Ha BPCTY HOCJIOAABLA OAHOCHO IPUPOY HErOBE ICIATHOCTH KOje
3aXTeBajy Ja C€ HOPMATHUBHO ypene Ha HUBOY 3aKOHCKE HOPME M Ja CE TO
YUHMHH Ha APYTayuju HAYMH y OJHOCY Ha OIIITH PaAHOIpaBHU peskuM. Hopma
NMOCEOHOT 3aKOHA je HAa MCTY TEMY pasjIMyuTa y OIHOCY Ha oAroBapajyhy
HOpMY 3akoHa 0 paxy ako aApyraunje ypehyje onpehena npasa, o0aBese u
OJrOBOPHOCTH M3 pagHor onHoca. OHE ce UCKa3yjy y CBOjOj MOCEOHOCTH Y
OJIHOCY Ha OIILITH PEXUM pajia.tbuxoB 3aKOHCKHM pasiior je HOpMaTUBHU
3aXTEB 3a Pa3IMUUTHM ypehemeM paJHiX 0JHOCa y TUM PaJHUM CpeJrHaMa.
Tana je paznuka onpaslaHa U HEMPEACTaBJba HEONPABAAHO MTOCTYIIAbE.

OBa noceOHOCT MOKE OUTH HCKA3aHa HE CaMo y cajipaxkajy moceOHUX
3aKOHa O paJlHUM OJHOCHMA, Beh 1 y ofroBapajyhnM HopMaMma Ha UCTY TEMY
JIpYTUX 3aKOHa KOju ypehyjy oapeheHu npaBHU OJHOC U CTUM Yy BE3H 300T
noceOHOr aMOMjeHTa paja y TUM paHUM CpeiMHaMa U paJHu ogHoc. Takse
Cy Hampumep oapenoe:

3aKoHa 0 OCHOBaMa CUCTeMa 00pa30Bama U BaclHUTama KojuMma ce
ypebyjy paaHu 0JHOCH 3ar0CiIeHH y ycTaHoBH (4iaH 144-168)*

- 3aKOHa OHAYYHO MCTPAKMBAYKO] JeTaTHOCTH (wiaH 91-95)%;

- 3aKoHa 0 MOJIHMLHUjHU (HOpMe Yuuju je HacnoB:Jbyncku pecypen)®

- 3aKkOHa 0 KOMYHAJIHO] NOJHMIMjU Y NOTJIey HOPMHU KOje ce OHOCe
Ha PaJHONPaBHU CTATyC KOMYHAIHUX MUJIMLIMOHEpa’

Ha Temy onHOCa OBHX 3aKOHA U3jacHUIIA CE je U IpaKca YCTaBHOT Cy/a
3ay3uMajyhu cTaB /1a ce He HapyIllaBa paBHONPABHOCT 3aI0JICHUX Y CIy4ajy

3 Buaern onpenly uinana 4 3akoHa o npxkaBHUM ciyxOeruiMa (CiryxOern macHuk PC”,
br. 79/2005, 81/2005, 83/2005, 64/2007, 67/2007, 116/2008, 104/2009, 99/2014, 94/2017,
95/2018)

4 Bunetn onpende uiana uiaH 144-168 3akoH 0 ocHOBaMa cucTeMa 00pa3oBama v BaCIIUTaka
(“Cmyx06enun rmacaukPC”, 6p. 88/2017, 27/2018 (apyruszaxonn), 10/2019, 6/2020).

5 3aKkoH 0 Hay4HO UCTpakMBaukoj aeraTHOCcTH(,,Cn rmacHuk PC* 6poj 111/2005,50/2006
ucnp, 18/2010 u 112/2015)

6 Bunern onpende unana 129-218 3akona o momuuuju(Cnyx6enurnacaukPC”, 6p. 6/2016,
24/2018, 87/2018)

7 Buneru onpende unana 34-46 3akoHa 0 KOMYHAJIHO] TIOJIUIHMj U
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KaJia Cy MoceOHNM 3aKOM MCKJbyUueHa ofipel)eHa mpaBa Koja cy mpu3HaTa Kao
moryhHocT 3akoHOM 0 paxny. EBo kako ce To obpasznaxe: ,,Jlakne, YcraBuu
CyIl je YTBpAHO Ja MOCEOHUM 3aKOHMMa Koju ypelyjy mpaBa aApKaBHUX
ciryOeHuKa, MopeJl OCTAJIOT U MPaBoO Ha IUIATy, HAKHAy IUIaTe, HAKHALY
TPOILKOBA U Ipyra IpUMaba, H1je U3PUIUTO rapaHTOBAHO [IPABO HA HAKHATY
3a UCXpaHy y TOKY pajia 1 IpaBo Ha perpec 3a KopuIheme ToauIIber 0aMopa.
C M y Be3H, YCTaBHHU Cy/I je KOHCTAaTOBAO 1a HA Ypenda o HaKHaAu TPOIIKOBA
¥ OTIPEMHUHH JPXKaBHUX CITy:KOCHHKa U HAMEIITEHHKa, Koja ypehyje yciose,
HAa4YMH U BUCUHY HaKHAJIe TPOIIKOBA OBUM JIMLIUMa, KOJU CE HAaBOJIE Y WIaHy 2.
VYpenbe, He npenpulha na cy npaBa Ha HAKHA{y TPOLIKOBA 38 UCXPaHy Y TOKY
paza u Ha perpec 3a Kopuiheme roIuLIbEer 0AMOpa, oceOHa BPCTa TAKBUX
TPOILIKOBA Ha KOje JPKaBHHU CIy>KOCHUIM U HAMELITCHHIM UMajy IPaBo.
YcTaBHM Cyn je Jajbe KOHCTAaToBao Ja 3akoH O paay, Kao OIIITH
pagHOIIPAaBHU MPOIHKC, HA YUjy MOTYNHOCT IpUMEHE MPH 3aKJby YUBAY
1moceOHOr KOJIEKTHUBHOI YyroBopa 3a Jp:kaBHe oprane ymnyhyje onpenda
ywiana 39. 3akoHa 0 mIataMa JIpKaBHUX CIIY>KOGHHWKAa M HAMEIITCHHKA,
y rnasu VIII paznukyje 3apany, HakHaay 3apaje, HaKHaJly TPOIIKOBa U
JIpyra npuMama, a J1a je HakHajJa TpolikoBa ypehena unanom 118. xoju
y Tad. 5) u 6) mpomnucyje Aa 3amociieHd, IOpea OCTajor, UMa IpaBo Ha
HaKHaJy TPOLIKOBA 3a MCXPaHy Y TOKY paja M perpec 3a Kopuiheme
TOIUIIILEr OIMOpPA, y CKJIAaay ca ONIITUM aKTOM M YrOBOPOM O pamy.
CrnenoM u3HETOr, YCTaBHU CyA je OLEHHO Ja MOCEOHU MPOMHUCH KOju
ypelyjy npaBa ApKaBHHUX CIYKOCHHKA U HAMEILITECHUKA HE TapaHTyjy Kao
noceOHO MpUMamke MPaBoO HAa HAKHAAY 3a UCXPaHy Y TOKY paja U perpec
3a KopulIheme TONUIIBEr 0AMOpa, Te a je 3aKOHOM O pajy, Kao ONIITHM
IPONUCOM, Ipe/iBul)eHa caMo MOI'YRHOCT /1a Ce ONIITHM aKTOM HIIH YTOBOPOM
0 pazy MOXe yTBPAUTH IPABO 3aI0CJICHOT, OTHOCHO APXKaBHOT CIIYKOCHUKa
1 HaMELITEHUKA, Ha OBAaKBY BPCTY Apyror npumama. Crora, no oueHu
YcraBHor cyna, He moctoju odases3a Penyonuke Cpouje na, Kao mocaonasai
JIp’KaBHUX CITYKOCHUKA U HAMELITCHUKA, yTBPAH PAaBO CBOjUX 3aMIOCICHUX
Ha OBAaKBY BPCTY APYTHUX, HOCEOHUX MPUMaba, Beh je To 3aKoHOM npeBuleHa
MoryhHocT. OBO He 3Hauu Ja Cy TUME JIp>KaBHHU CIy>XKOCHULH JAOBEACHU
y HEpaBHONIPaBaH MOJ0Xa] Y OJHOCY Ha ocTajse 3amnociene u Pemyonnun
Cpbuju.®

8 Omyka YerasHor cyna Cpouje Yk 0p.6677/2011 ox 21.03.12 ronune o0jaBibeHa Ha CajTy
TOTa cyza
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IIpeoOpazkaj pagHor ogHoCa

Hasnauena HOpMaTuBHaA pa3jiuKa OCTBapeHa jed y paaHOM
3akoHOJaBCcTBY PemybOnuke CpOuje y omHOCy Ha TeMmy IpeoOpaxkaja
paznsor oxHoca. To cienu U U3 HOpMaTHBHE aHAJIN3E€ MEPOJABHUX HOPMHU
MO3UTUBHOT paJHOr 3akoHAaBcTBa PenyOnuke Cpbuje.yY onmrem pagHo
MIPAaBHOM PEKHUMY JI03BOJHEHO je MpepacTame PajHOr OAHOCA 3aCHOBAHOT
Ha oxpeleHo BpeMe y paJHH OJHOC 3aCHOBaH Ha HeoapeheHo BpeMme Kana
Cy 3aTO UCIyH-CHE 3aKOHCKE a II0 KpaKTepy MarepHujajiHe MPeTHOCTaBKe:
-7la je yroBop o paxy Ha oapeleHo Bpeme 3aKJbyUyeH CyHpOTHO oxpendaMa
OBOT 3aKOHA

-MJIM [1a je 3allO0CJICHH 0CTa0 Aa Pajgyl KOJ MOCJOAABLA HAjMambe MeT
pajHUX JaHa [0 HCTEKY BpEMEeHa 3a Koje je yroBop 3aKJbydeH, Taja HacTyna
3aKOHCKa (UKLHKja:cMaTpa ce Aa je paJHM OIHOC 3aCHOBaH Ha HeonpeheHo
Bpeme.’

Ty cy n anTepHaTHBHE IPETIIOCTABKE, jep j€ JOBOJHHO /1 CE UCITYHH CaMO
jenHa oz BHUX. Y TEOPHUjH ce 3aCTyIIa CXBaTambe 1a HaBeJeHa TpaHchopMaluja
Hactyma ex lege. Mutatis mutandis ca cTaHOBHILTa paJHOIPABHUX HOCIEIULA
WCTO BPEIY Kajia y yroBopy O pajy HHje yTBp)EeHO BpeMe Ha Koje ce Taj
[PaBHH 110CA0 3aKJbydyje-apryMeHaT u3 oapenoe uiana 31 cras 2. 3akona'’.

[Tpumenom onroapajyhux HOpMH MOCEOHNX 3aKOHA JAePOralrja OBOT
MHCTHUTYTa OJIHOCHO H-eroBa MoAM(rKanmja ca CTAHOBHUILTA MPETHOCTAaBKH
JIUCIIOSHIIMj€ OCTBapeHa je y OIHOCY Ha oApeleHe KaTeropuje 3amnocieHuX
3aBHCHO Ol paJHe CpEeIUHE IZle OHM OCTBapyjy CBOja IpaBa, obaBese U
OJTOBOPHOCTH M3 pagHOr oxHOca. To je YUHHEeHO IPUMEHOM MpPaBHIia O
Jeporalyju ajyd U BEroBOM PeJIaTUBU3AIMjOM IPONUCHBAKEM H3Y3€TKA
01 33aKOHOM ITPOIMCAHNM YCJIOBHMA KOjH KaJa Cy UCITYH-EHH PaJIHU OIHOC
3aCHOBAH Ha HEOApeheHO BpeMe HacTaBJba Ce KAo paJHH OJHOC 3aCHOBAH Ha
HeozpeheHo Bpeme.

9 Ilpema onpen6u unana 37 cras 6. 30P: Axo je yroBop o pany Ha oapel)eHo Bpeme 3aKJbyueH
CYNPOTHO ofpenbdaMa OBOT 3aKOHA MJIM aKO 3allOCJICHH OCTaHE [a paju KOJ MOCIOJaBIia
HajMame MeT PaJHuX JaHa 10 UCTEKY BpeMeHa 3a Koje je YrOBOp 3aKJbydeH, CMaTpa ce Jia je
PajiHK OJTHOC 3aCHOBAH Ha HeoapeljeHo Bpeme.

10 Bupern mormyHuje y uaanky bopusoja XKuskosuha:IIpeoOpaxaj paxHor onHoca PagHo
U COIMjAJTHO MpaBo, Yacomuc 3a TeopHjy 1 Ipakcy pagHor u conujanHor npasal oquaa XVII
6poj 1/2013 c1p.235-260
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HacrtaBmbame paja Ip:KaBHHX CJIYKOEHHKA y
paaHoOM oHOCY Ha Heonpel)eHo Bpeme

Hacrapiame pazna y pagHOM OHOCY Ha Heoipel)eHo BpeMe U3 pagHor
OJIHOCa 3aCHOBAaHOI' Ha ofpeheHo BpeMe Bpenu U y OIHOCY Ha ApP>KaBHE
CIIY>KOCHMKE y 3Hauely Tora nojMa no AeGuHULNjU U3 onpende 4naHa 2
ctaB | u 2 3JIC.Onpenda unana 62 cras 1 3/IC npomnucyje Kao npaBuio aa
ce paJHU OJHOC 3aCHUBA Ha HeolpeleHo BpeMea HberoBoj oapenon unana 63
cTaB 6 ¥ opex ponucane 3adpaxe mpeoOpakaja paJgHOr OAHOCAI03BOJbABA
Ka0 M3y3eTaK TaKBY MOI'yhHOCT. Y TOM 3Hauewy jeoapenda craBaboBe HOpME
rinacu: Pagau ogHoc Ha onpeljeHo Bpeme He MOXKE J1a IpepacTe y palHu
OJHOC Ha HeoapelheHo BpeMe, U3y3eB NMPUIIPABHUKY, KaJ] TIOJIOKHU APKABHU
nin noceban cTpyyHu ucnuT. OBaj U3y3eTakK je JTOMyHEeH ca BaKHOWNY o1
01.01.2021 romuHe TaKo IITO CE OTHOCHU U Ha JIPIKaBHE CITy)KOCHHKE, a HE CaMO
MPUIPAaBHUKA KOjU MOJOXKH HEKU OJl Ha3HaYeHHUX ucnuTa. To je yunmeHo
onpendama:

-y unany 36 ctas 2 3akoHa0 U3MEHaMa 1 AolyMama 3aKoHa O JpKaBHUM
ciIyKOeHUIIMAa KOJUM j€ U3MEH-CH UJlaH 63 TaKko LITO je JOAAT U CTaB 4 Koju
rnacu ‘“Pannu onHoc Ha onpel)eHo BpeMme y ciiydajy u3 ctasa 1. tau. 1), 3), 5)
1 6) OBOT 4JiaHa 3aCHUBA ce Oe3 o0aBe3e cripoBolemha MHTEPHOT UITH jaBHOT
KOHKYpca, a paJJHi olHOC Ha oapeleHo BpeMe y ciyuajy u3 ctasa 1. Tad. 2)
1 4) OBOT YjlaHa 3aCHUBA CE€ HAKOH CIPOBEIICHOT jaBHOT KOHKYPCa y CKIIaay
ca OBHMM 3aKOHOM HaKo je MoTpeda 3anonbaBama IPUKa3aHa y KaJIpoBCKOM
niany.”

- ¥ TaKO LITO je AOJaT HOBH 4jiaH 63a 3aKoHa 0 M3MEHaMa U JONyHaMa
3aKkoHa O ApKaBHUM CIy>KOCHMIIMMa YHju je HacyioB: HacTaBipme pana Ha
HeoapeheHo Bpeme,,kojuM je mpomucano: [locine ucreka pagHOr omHOCA HA
onpeheHno Bpeme 300r mpuBpeMeHO TIoBehaHoT 00MMa T0CIIa KOjH je 3aCHOBaH
y cKJany ca uiaHoM 63. cT. 2. u 4. OBor 3aK0Ha, APKABHH CITY)KOCHUK MOXKE
Jla HaCTaBH J1a paau Ha HeonpeleHo Bpeme Ha paJHOM MECTY UHje je TIOCIIOBE
00aBJbao Ha ozxpeheHo Bpeme ako je 00aBsbao MOCIOBE TOI PaJHOr MECTa
HajMame IECT MECEIH, aKo je y IOCTYNKY BpeIHOBAka PajHe YCICIIHOCTH
Ha TOM PaJHOM MECTY UCIIYHHO OYEKHMBamba MJIM MPEBA3UIIA0 OUCKHBAMA,
aKo je paJHO MECTO YIIPAKI-EHO U aKo ce pacropehuBame ykiana y JOHECeHH
KaJpOBCKH TIaH."!

Ha Taj maumn ox 01.01.2021. roguHe mpomucaH je y CYLITHHU
npeoOpakaj paJHOT OJHOCA 3aCHOBAHOT Ha oapeleHo BpeMe U y OJHOCY
Ha IpkaBHe cinykOeHuke. Ha To moacehaj u ogpenda unana 63a uuju je

11 Bwunetn onpenOy wiaHa 3749ujuM caapikajem je qoaart wiad 63a u 100. 3akoHa 0 n3MeHamMa
U lolyHama 3aKkoHa 0 IpyKaBHUM ciay:kOoeHnMa(,,Ci.rmacauk PC* 95/18). ¥V tekcty:HoBene
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HacyoB: “HacraBipame pana Ha HeoapeleHo Bpeme™ a yOrHOCY Ha TPUITPaBHUKE
U caja npucyTHa oxpenda wiana 63 cras 6 3/1C xoja cana rmacu: Pagau ogHoc
Ha oxgpeheHo BpeMe He MOXKe Ja IpepacTe y pagHu OJHOC Ha HeoapeheHo
BpEMe, N3y3€eB IPUIIPABHUKY, K| IOJIOKH APKABHH WIM OCEOAH CTPYyUHH
UCIIHT U APKaBHOM CIIyKOEHHUKY Ha onpel)eHo BpeMe Koju je y CKiany ca
CT. 2. 1 4. OBOT WiaHa 3aCHOBA0 PagHH OJHOC 300T MPUBPEMEHO roBehaHor
oOuma nocia. 3amnaxa ce 1y 0BOj HOpMH IIPY TOBOPY O HACTaBJbakby pajHOT
oJHOca Ha oapeleHo BpeMe U UCKa3:1 APKaBHOM CllyKOeHUKY Ha oapeheHo
BpeMe KOjH je Y CKJany ca CcT. 2. U 4. OBOI WiaHa 3aCHOBAO PaJHHU OIHOC
300r npuBpeMeHo nosehanor oouma nocna. [lomryjyhu oBe npaBHe HOpMe
U TIOpe]l Harjlacka Ha 3a0paHu J103BOJHEHO j€ HACTaBJbAKE Pasla y PajHOM
OJHOCY Ha HeonpeleHO BpeMe NPUIPABHUKY KOjH MOJOXKH JP>KAaBHU HIIN
NOCEOHHU CTPYYHH HCIUT U AP>KABHOT CIIYKOCHUKYTIOX €X lege mponucanum
KyMyJIAaTUBHUM ycioBuMa. Peu je o Tpu rpymne ycnosa To cy:

A) Yci10BH KOjH ce OHOCE Ha 3aCHUBAE PaJHOT 0JJHOCA Ha ofpeleHo
BpeMe:

- J1a je Ap>KaBHU CITyKOCHUK 3aCHOBAO paJlHU OTHOC Ha oapeleHo Bpeme
300r npuBpeMeHo nosehanor oomma mocia;

-7 je Taj pagHU OJHOC 3aCHOBAH Ha OCHOBY JaBHOT KOHKYpCa;

-1a je motpeda 3amnolbaBama IprUKa3aHa y KaJpOBCKOM ILIaHy.?

12 O tome u oBa cyacka omryka:Haume, TyxeHu opraH — PemyOnmmuku reofeTcKu 3aBOX
(hopmupaH je kao moceOHa permyOanuka OpraHu3alyja, rma ce Ha pagHe OJHOCE KO TY)KEHOT
NPUMapHO MpUMeEYyje 3aKOH O APKaBHUM CIY)XOCHUIMMA, a CYNCHAWjEPHO, y TOTIEeNy
MUTaka KOja THM 3aKOHOM HHUCY peryiHcaHa, 3akoH O paay, Kako TO MPAaBWIIHO 3aKJbY4yjy
HIDKECTETNICHN CYJOBH, 300T yera ce y KOHKPETHOM CIy4ajy HE MOXKe MPUMEHHTH (QUKIHja
paZHOT OJIHOCA Ha HEOApeleHO BpeMe Koja ce aKTHUBMpA CTYIAmeM 3alloCiIeHOr Ha pa,
0e3 3akJpydema yroBopa O panay, y CMUCIy wiaHa 32. crtaB 2. 3akoHa O paiy, HMako je
TY)KHJAll Pajd0 Ha CHUCTEMATU30BAHMM IIOCJIOBMMA KOjU Yia3e y CTajHy JAENaTHOCT
MOCTIO/IaBIa, ¢ 003UPOM Aa Cy WwiaHoM 63. 3aKoHa O Ap:KaBHUM ciyxOeHumMa (,,Ciry:xOeHn
macHuk PC“, Op. 79/05, ca m3mMeHama W JONMyHama) MPONHCAHM CIy4ajeBU 3aCHUBAMbA
pagHOr OiHOCA Ha oxpeheHO BpeMe M TO: paau 3aMeHE OACYTHOT JAPXKaBHOI CIy)KOCHHKA,
JI0 HETOBOT MOBpaTKa; 300r mpuBpemMeHo moehanor odmMa mocna koju moctojehu 0poj
JIPYKaBHUX CITy’)KOGHHMKa HE MOXKE Ja M3BPIIH, HajAy:Ke Ha 6 MECelH; Ha paJHUM MECTHMa
y KaOHHETY, IOK Tpaje AYKHOCT (pyHKIHMOHEpa M paad OOyKe NpHUIpaBHUKA TOK Tpaje
MPUNPAaBHIYKY cTaX. PagHu oqHOC Ha oapeleHo BpeMe 3acHUBa ce 6€3 HHTEPHOT WU jJaBHOT
KOHKypCa, M3y3eB NPH MpPHUjeMy MPHUIIPAaBHUKA M HE MOXE Jia IMpepacte y pajHHU OIHOC Ha
Heozpel)eHO BpeMen3y3eB NPHUIPABHHUKY KaJl TMOJOXKH JP)KaBHM WM TOCEOHH CTPYYHH
ucut.IIpema unany 48 crtaB 1 OCHOBHOT TEKCTa MCTOT 3aKOHA M3BPIIMIIAYKO PaJHO MECTO
MOITyH-aBa CEMPEMENITajeM U3 UCTOT WK APYTOT APXKABHOT OpraHa aKo je n3abpaH KaHIWAaT
Koju je Beh IprKaBHHU CIYKOCHUK WM 3aCHUBAKEM PAIHOT OTHOCA aKo je n3abpaH KaHIuAaT
KOjU HHj€ AP>KAaBHU CITYy>KOSHHK. Y OBOM JPYIOM CIly4ajy Ha4WH MOIYHhaBamba PaJHor MecTa
peMa HOBEIHPaHO] OApenOM MCTOT 3aKOHCKOT HWiIaHa BPIIM C€ MyTeM jaBHOT KOHKypca Y
KOHKPETHOM CKJIy4ajy TY)KWJIall HUje 3aCHOBAO PAJHU OAHOC KOI Ty)KEHE HM Ha jelaH Of
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- Jla UCIIyH-aBa YCIJIOBE 32 paj Ha TOM PaJHOM MECTY U UMa IOTpeOHe
KOMIICTEHLIMj€ Yy 3HAYCHy CKyla 3Hama, BEIITHHA, OCOOMHA, CTABOBA U
CHOCOOHOCTH KOj€ Ip>KaBHU CIIYKOCHUK TOCeyje, a KOju OOJINKY]y HErOBO
MOHAIIAKE M BOJIE NMOCTH3alby OYEKHMBAHE paJHE YCHEIIHOCTH Ha PaJHOM
MecTy 1o JepuHUIMjU 13 oxpende cTasa 2 wiana Sa 3C.

Harnacak je Ha pagHOM OJHOCY Ha OfipeheHO BpeMe 3aCHOBAHOM Ha
OCHOBY jJaBHOTI' KOHKypca U ako oapeada unana 63a 3/1C To U3pU4HUTO HE
nponucyje. Mehytum, To ynHU nocpenHo ymnyhyjyhu Ha meroBy oapendy
ctaBa 2 1 4 wiaHa 63 oBor 3akoHa. To 3Hauu Jja ce 0Ba HOPMa HE MOXKE YUTATH
KO yTBphHBama BEeHOT IPABHOT 3HaYEHa HE3aBUCHO O CTaBa 2 U 4 uiaHa
63 3/1Cxoja cagp»u roBop 0 MEpOIaBHOM HauKMHY TOITYHE PaAHUX MECTa OBE
KaTeropuje 3arocICHUX U ¢ 003MPOM Ha pa3Jior 300T Kora ce MOXKe 3aCHOBaTH
pannu onHoc Ha oapeheno Bpeme.Te Hopme riiace:Pagnu onHoc Ha ogpeheHo
BpeMe y ciydajy u3 crasa 1. Tau. 1), 3), 5) u 6) oBor wiaHa 3acHuBa ce 0e3
o0aBe3e crpoBolera MHTEPHOT WJIM jaBHOI KOHKYpCa, a paJHU OZHOC Ha
onpeheHo Bpeme y citydajy u3 ctaBa l. Tau. 2) u 4) OBOI' UJlaHa 3aCHHUBA CE
HAaKOH CIIPOBEICHOT jaBHOT KOHKYPCa y CKJIaay ca OBHM 3aKOHOM M aKo je
notpeda 3anolJbaBama NIprUKa3aHa y KaJIpOBCKOM ILIAHY.

JpxaBHU CIy>KOCHUK KOjU je HAKOH CIIPOBEICHOI jaBHOT KOHKYpcCa
3aCHOBAO paJHU OIHOC Ha oxpeheHo Bpeme 300r mpuBpemeHo nosehanor
o0uMma 1ocJia, MOKe y UCTOM APKaBHOM Oprany, 6e3 obaBese crpoBolema
jaBHOT KOHKYpca, Jia 3aCHyje HOBH PaJHHU OJHOC Ha ozapeheHo Bpeme 300r
noBehaHor oOuma mocina Ha paJiHOM MECTY KOje je pa3BpCTaHO y HCTO U HUXKE
3Bamb-€ O]l paJHOI MECTa YHje MOCIOBE je Op’KaBHU CIyKOEHUK 00aBbao,
aKO MCIIyHaBa yCJIOBE 3a pajJ Ha TOM paJHOM MECTy U MMa MOTpeOHe
KoMIieTeHIuje.

Ha taj nHauun je onpeheno kana ce pagnu ogHoc Ha ogpeheHo Bpeme
3aCHHBA UCKJBYUHBO ITyTEM jaBHOT KOHKYpca. To je yunmbeHO HaBohemeM y
n3MemeHOM cTaBy 2 uwiana 63 3ICna ce panHu ogHoOC Ha oapelheHo Bpeme
y ciydajy u3 crasa 1. Tad. 2) u 4) oBOr WiaHa 3aCHUBA HAKOH CIIPOBEICHOT
JAaBHOT KOHKYpCa Yy CKJIaJy ca OBUM 3aKOHOM. To Cy cily4ajeBu:

- mpuBpeMeHo nosehianor obuma rnocia Koju nocrojehn 6poj Ap>kaBHUX
ciryxOeHUKa He MOKE J1a U3BPIIH, HajIy>Ke Ha IIECT MECELIH;

Hampes HaBEeJACHNX HA4YMHA A Cy MPABUIIHO HIKECTEIICHH CYIOBH OAOWIM Kao HEOCHOBAH
TyXOCHHU 3aXTEB J1a C€ YTBPM JIa je TyXKHJall 3aCHOBAO PaJHH OTHOC Ha HeoapelheHo Bpeme
xox TyxeHe (IIpecyma BpxosHor kacarmmonor cyna Pes2 1764/2017 ox 30.01.2019 roxune
o0jaBJpeHA Ha CajTy TOTa CyAa

13 Ose HOpMe cy canpikaj wiaHa 36 HoBena KojuM je U3MEHmEH cajpikaj craBa 2 wiaHa 63
ocHoBor Tekcta 3/IC u qofaror craBa 3 UCTOT WiaHa
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- pazu o0yKe NpunpaBHUKA, JIOK TPaje IPUIPAaBHUYKH CTaXK. Y OTHOCY
Ha T€ pasJiore HAYMH 3aCHUBAaKba PaJHOr OfHOCa Ha onpeheno Bpeme(y ToM
Jielly HEeM3MEeHH je wiaH 63 craB | Tauka 2 u 4) HAYMH MONYNyHaBamba
13 OBUX pa3Jiora je jaBHU KOHKypc. ToMe y MpHJIOTr U TO HITO Cy pa3iiosu 3a
HAaCTaBJbabE pagaJip>KaBHOT CIIyKOCHUKA y PaJHOM OJHOCY Ha HeoapeheHo
BpeMe UMEHOBAaHU UCKJbyuHnBOy wiaHy 63a 3/IC na ce y leHOM TyMauemwy
Mopa nomrosaru oxpenda unana 63 31C npu yTBphuBamy HEHOI IPaBor
3HaYCHa y JeNy KOjH c€ OJHOCH Ha yCJIOBE MOTpeOHE 3a HacTaBJbamke paaa
y paJiHOM OJTHOCY Ha HeopeheHo BpeMe.

OBze OM OMOHEHT MOTao Jja MPUTOBOPH,AJTH MOTPEIIHO:1a H1je OUII0
OIpaBaHOr pa3Jjora Jia ce o1 MPUMEHE OBOT MHCTUTYTa U3y3Me APKaBHU
CIIY’KOCHHMK KOjU je paJHH OJHOC 3aCHOBAaO Ha ofpeheHo BpeMe paguzam
€HEO/ICY THOT/IPKaBHOI CIIY )KOCHHKa, Jomerosornosparka.llorpemno, jep
npema oxapenou wiana 63 cras 2 3/IC rmacu: Pagau ogHoc Ha onpeheHo
BpeMe y ciyuajy u3 crasa 1. Tad. 1 oBor wiaHa (pag v 3aMEHE OJCYTHOT
P KaBHOI'CIIY>)KOCHUKA, O HB-ErOBOTI MIOBpATKa); 3aCHUBa ce 0e3 obaBese
cpoBohera HHTEpHOT WJIM jaBHOI KOHKypca. Takohe 3aMeHa 0JICyCTHOT
JIp’KaBHOT CIIyKOEHHMKA 10 MPUPOAM CTBApu Hajuelihe He TPIM OAJIarame
ITO 00jEKTUBHO ENMMHUHHUIIE MOI'YNHOCT KOHKYPCHOT MOy H-aBamba.

b) YcioBu kxoju ce ogqHOCE Ha paj Ap>KaBHOT CIIYKOCHHKa 3a Bpeme
Tpajama pagHOr OAHOCA 3aCHOBAHOT Ha oxpeheHo Bpeme:

- J1a je OpKaBHH CIIY>KOCHUK y PaJHOM OIHOCY Ha oxpeheHo Bpeme
00aBJba0 MOCIIOBE TOT PaIHOI MECTA HAjMambE LIECT MECELIH ITPH YeMy je 0e3
3Hayaja Ja JIM je TO TOTPeOHO BpeMe OCTBAPEHO Y PaJHOM OJJHOCY 3aCHOBAHOM
0 CIIPOBEACHOM jaBHOM KOKYPY WJIM U ca IPUPAauyHATUM PaJjoM Y BpEMECHOM
MaTepHjaIn30BaHOM Y H-ErOBOM MPOIYKETKY Y CiIy4ajy U3 oapende uiaHna
63 ctaB 4 3/IC*. V oBoM cityuajy Ap:KaBHHU CITy:KOEHHK je ab initio HaKoH
CIPOBEJCHOT jJaBHOTI KOHKYPCa 3aCHOBAO PaJlHU OJHOC Ha oapeheHo Bpeme
300r nmpuBpeMeHo nosehaHor oOuma nocia, ma OKOJIHOCT IITO j€ Y UCTOM
JIp>KaBHOM OpraHy HacTaBHO pagHO (DYyHKIMOHAJHY BE3y Tako IITO je
MPOLY’KHO paj] TaKo LITO je ,,3aCHOBA0 PaJHU OAHOC Ha oapeleHo Bpeme ‘0e3
obaBe3e cripoBolerba jaBHOT KOHKYpCa ,, U3 UCTOT pasJora (mosehanor oonma
1I0CJIa) Ha PaJHOM MECTY KOj€ je pa3BpCTaHO y HCTO U HUKE 3BaHE OJ] PaIHOT

14 Ta nopma macu 3[C rnacu: p>kaBHH CIy>KOCHHK KOjH jeé HAKOH CIIPOBEICHOT jaBHOT
KOHKypCa 3aCHOBAaO paJHH OJHOC Ha onpelheHo Bpeme 300r mpuBpeMeHo moehaHor oduma
mocja, MOXKe y MCTOM JOpXKaBHOM Oprany, 0e3 obaBese crpoBolema jaBHOT KOHKypca, Ja
3acHyje HOBHM pajJHU OfHOC Ha oxpeheHo Bpeme 300r mosehaHor odmma mocna Ha pagHOM
MECTY KOj€ je Pa3BpCTaHO y HCTO M HIKE 3BAbE OJ] PAJHOT MECTa YHje IOCIOBE j€ AP:KaBHH
cIry>)kOeHHK 00aBJba0, aKO HCIyH-aBa yCIOBE 32 paJ Ha TOM PAJIHOM MECTY U MMa MOTpeOHe
KOMIIETCHIIH] €.
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MecTa YHje MOCJIOBE j€ AP>KAaBHU CIy>KOCHUK 00aBJbao He yTHYE Ha CYIPOTaH
3akspydak.He yTude, jep je o Beh 3acHOBao pagHu ogHOC Ha oxpeheHo
BpEME Ha OCHOBY CIIPOBEICHOI jaBHOI KOHKYypca Ila je ped y CYLUTHHU O
HacTaBJbalypaja y Beh 3aCHOBaHOM PaJlHOM OJHOCY Ha OCHOBY ab initio
CIIPOBEJCHOT jaBHOT KOHKYpca. Peu je o HacTaBky Beh 3acHOBaHOT pagHOT
oJHOca Ha oapeleHo BpemMe Ha OCHOBY jaBHOT KOHKypca. Ha To ynyhyje n
MCKa3 M3cajpkaja 0Be HOPME KOjU IJIaCH: MOXKE Y HCTOM JIP>)KaBHOM Oprany,
0e3 obOaBese crpoBol)era jaBHOI KOHKYpCa, A2 3aCHYje HOBU PaJHU OIHOC
Ha ozpeheno Bpeme 300r nosehanor o6MMa Mocia Ha pajHOM MECTY Koje je
Pa3BPCTaHO y HCTO U HIKE 3BALE OJ1 PaJIHOT MECTa YHje IOCIIOBE je IPKAaBHH
ciry0eHuK 00aBJbao.

To 1mITO Ce y coBy OBE HOpPME HaBOJIM Jla MOCIoAaBal] HeMa 00aBe3y
crpoBolerwa jaBHOT KOHKYpCa ,,[a 3aCHYje HOBU paHH OJHOC Ha oapeheHo
BpeMe . HeMa IIPaBHO BPEIHOT 3Hauaja jep y CyLIITHHH pagHO(pyHKIMOHAIHA
BE3a y OBOj Clly4ajy HHMje HU MPEKHUJaHa, a Pagu ce O MOCIOBUMA KOje je
JIp’KaBHU CIY>XKOCHUK 00aBJbao(MCTH MOCIOBH) Y HCTOM MIJIM HHUXKEM 3Bakby
u 300r noBehanor odbuma nocna.bruo 6u nperepanu hopmannzam CynpoTan
LUJBY OBE IIPaBHE HOpPME KaJa 3all0CICHU KOjH je HACTaBHO PaJl Ha HCTOM
PaZHOM MECTY M3 PaJHOT OJHOCA 3aCHOBAHOI' KOHKYPCHUM MOIYHhaBambeM
caMo 3aTO LITO je HaJJIC)KHHU OpraH MOCIOAaBIA JOHEO PEHICHE O HOBOM
3aCHUBAaIY paJHOr OAHOCAa OMO MPaBHO CHpEuYeH Ja HACTaBU paj Ha
Heozipel)eHo Bpeme Kazia cy 3aTo UCITyleHH ycoBU. CYIIPOTHO cXBaTame Ou
MOT0JI0BAJIO 3JI0yHOTPEOH MOCIOAABLA Y OTJIEAY 3aCHUBAbA PAJHUX OTHOCA
Ha ozpeheHo Bpeme ca KpahuM BpeMEHOM Tpajarba Of ILECT MECEIH U TaKO
n30€eryIo0 HacTaBJbamke paJgHoOr ogHoca Ha Heonpeheno Bpeme. [logpasymena
ce J1a Ip’KaBHU CIY>KOCHUK UCITYHaBa 0CTaJe 3aKOHOM ITPOIIUCAHE YCIIOBE;

- 1a je y MOCTYIIKY BPeIHOBama pagHe YCICIIHOCTH Ha TOM PaJHOM
MECTY YTBPHEHO J1a je MCITyHHO OYEKHMBambha, MIIM IPEBA3HUILA0 OYCKHBaba,

-71a je HCTEKJIOBpEME Tpajara paJHoT ojiHOca Ha oxpeheno Bpeme 300r
npuBpeMeHo noBehaHor 00MMa rmocia Koju je 3aCHOBaH y CKJIaay ca YJIaHOM
63. cT. 2. 1 4. OBOT 3aKOHa.

1) YcnoBu Koju ce 0lHOCE Ha HACTaBaK paJia APKABHOT CIY>KOCHUKA:

-a Ap’KaBHH CIIY’KOCHUK HACTaBH PaJ Ha paJHOM MECTY uHje je
nocioBe 00aBJbao Ha opeheHo Bpeme;

-7 je paJiHO MECTO YIIPaKibEHO;

-1 ja ce pacnopehuBame yKiana y JOHECEHH KaJIPOBCKH IUIaH.

To 3Haum na je 3aKOHCKa MPETHOCTABKa 3a MOMYHhaBamkbe PaIHOT
MecTa: Jja ce NMOoNymhaBame yKiana y KaapoBcku 1iaH. To je y ckiany u ca
JIe(UHULIMJOM KaJIpPOBCKOT TJIaHA KOjU CaapKu U MpUKa3: Opoja Jp:KaBHUX
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cinyOeHuKa IpemMa paJHUM MecTuMa U Opoja ApKaBHHUX CIyXOCHHKa ca
PaZHUM OTHOCOM Ha HeoApeheHOo BpeMe KOjH Cy MOTPEOHU y TOUHU 3a KOjy
ce KaJPOBCKH IJIaH IOHOCH, O TpHKa3a Opoja MpuIpaBHUKA YHjHU CE IIPHjeM
IJIaHupa u Opoja ApKaBHUXCIYKOCHHKA YUjH CE MIPHjeM Y paIHH OJHOC Ha
onpeheHo Bpeme nianupa 30or moryher nosehama obrnMa nocia-apryMmeHar
u3 onpenode unana 154 3/1C.

VY Teopuju ce cTaBiba npuMen0a aa Huje OMIo OmpaBaaHoOr pasiora aa
Ce YCJIOBH ITpeoOpaskaj paHOT OHOCA TOTPEOOM J1a ce paJHO MECTO yKJIamna
y KaapoBcku mian”. He ynaszehn y motmyHujy pacrnpaBy Ha OBy TEMY MOXeE
ce MPUMETHUTH Jla e KaJPOBCKH IIJIAHCACTOJU OJ1 IIpHKa3a Opoja ApKaBHUX
cinyOeHuKa IpemMa paJHUM MecTuMa U Opoja ApKaBHHUX CIyXOCHHKa ca
pagHUM OZHOCOM Ha HeoapeheHo BpeMe KOju Cy MOTPEeOHH y TOJUHHU 32
KOjy €€ KaJpOBCKH IJIaH JOHOCH U J1a je moTpeda 3amoijbaBamka MpruKa3aHa
y KaJIpoBckoM miany.Tome y npuior u oapenda wiana 47 ctaB 1 u 2 koja
nponucyje:PagHo MecTo MOXe J1a ce MOIyHH KaJ ce UCITYHE J1Ba yClIoBa: /1a
je paaHo mecto npensuleno IIpaBUIHUKOM U J1a ce HEroBO NONYHABAkE
yKJIana y JOHECEHU KaJAPOBCKH IIJIaH.

Kan ce 06a ycioBa ncnyHe, pyKoBoAMIaLl OJUTydyje Ja JIM je MoTpeOHO
Jia ce paJgHO MECTO HOMYHH.

Panu Tora oBo peleme BOAM pauyHa O OATOBOPY Ha MUTamE Aa JIU
je mpuBpeMeHa notpeda mocTana CTajlHa U Jia ce MOoMyHhaBambe HUje MOTJIO
M3BPIINTH IIPEMEIIajeM CIOPa3yMOM O NIPEY3UMarby 1 HHTEPHUM KOHKYPCOM.

HacraBspame pagHor ogHoca Ha HeoapeheHo Bpeme Kaja Cy OBU
YCJIOBH UCIYHEHHU y CYLITHHH j€ MpepacTame PaJHOI OAHOCA 3aCHOBAHOT
Ha onpel)eHo Bpeme y paJHU OHOC 3aCHOBaH Ha HeoapelheHo Bpeme.

Hema npeo0Opaskaja paJHOr oHOCA Kaja je JULE paguiio Ha PaJHOM
Mecty Ap>KaBHOT CTyKOeHHKa HA OCHOBY YTOBOPa O IPUBPEMEHUM U IOBPEHUM
OIHOCHMA, jep je to paj BaH paJHOT ofHOca. ToMe y pUJIor TO mIto OHO HUjE Ha
3aKOHHUT HAUWH CTEKJIO PaAHONIPABHU CTATYC Ap>KaBHOT ciryx)0eHnka.O Tome
¥ 0Ba CYZICKa OJUIyKa:Y KOHKPETHOM CIIy4ajy, Ty KHJba j€ paauiia KOj TyKeHe
110 OCHOBY YTOBOpa O MPUBPEMEHUM U HOBPEMEHHUM II0CIOBUMA, KOjU HEMa

15 Ipema ompendu 63a 3/IC:Ilocne ucreka pamgHor omHoca Ha oxapeheHo Bpeme 300r
MpUBpPEMEHO MoBehaHOr oOKMMa TOCia KOjU je 3aCHOBaH y CKIady ca WiaHoM 63. CT. 2. |
4. 0oBOT 3aKOHA, APKABHH CITy’KOCHHK MOKE J1a HACTaBM Ja paad Ha HeoxpeheHo Bpeme Ha
pazHOM MECTy 4Hje je mocioBe 00aBjbao Ha oApeheHo Bpeme ako je 00aBbao MOCIOBE TOT
PaIHOT MecTa HajMame IEeCT MECELH, aKO j€ y TIOCTYIKY BPEIHOBabA PA/IHE YCIEIIHOCTH Ha
TOM PaJHOM MECTY HCIYHHO OYCKHBAH-a WM MPEBA3ZHIIA0 OYEKHBAMA, aKO je PaHO MECTO
YIPOKEBEHO W aKko Ce pacrnopehuBame ykiana y JOHECeHHM KaapoBck IuiaH.(M3MeHama
95/2018 (momaT HacJOB M KOMIUIETaH 4iaH) —TIpuMemyje ce on 1. jaryapa 2021. roxuHe
(Buaern wi. 37. u 100. M3mene 95/2018)
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KapakTep paJHOr OHOCA, 1A je MpaBHJIaH 3aKJbyYaK JpyTOCTENEHOT Cyaa 1a
Ce Ha TY>KUJbY HE MOTY IPUMEHUTH LIUTHPaHEe opeoe 3aKoHa O AP)KaBHUM
ciyx0OeHuuMa, 300T Yera Ty XKUJbHM HE MPHUIaNajy npaBa Kao 3aroCcICHOM
y palHOM OJIHOCY, IIa CAMHM THM yYT'OBOP O IPUBPEMEHUM U MOBPEMEHHUM
MOCJIOBMMA HE MOXeE Ja ce yroaoou Hu yroBopy Ha oapeheHo Bpeme. Ocum
TOra, TY>KHJba HUje CTEKJIAa HU CTaTyC AP KaBHOT CIIy:KOCHUKA Yy CMUCITY YJlaHa
2. craB l. 3akoHa O IP’)KaBHUM CIIY>KOCHULIMMA, a HUj€ HU 3aCHOBAJIA PaJHU
OHOC KOJI TY>KEHE y CKJIaay ca 3aKOHOM O JAPKaBHHUM CIY>KOCHHIIMMA MO
OCHOBY jaBHOT KOHKYpCa, HUTH je ITaK MorJj1a Outy mpey3eTa u3 JpyTror oprasa
MyTeM HHTEPHOT KOHKYpCa YIIPaBo U3 pasJiora ITO HUje y PajHOM OZHOCY
KOJ IPYTOT Ip>KaBHOT OpraHa, Te Kako je 00aBJbajia paj o OCHOBY YTOBOpa
0 MOBPEMEHHUM U MIPUBPEMEHHUM II0CJIOBUMA, TO CE HUCY CTEKJINM YCIIOBH 32
npeodpaXkajpaJHOr oJHOca y cMUcy wiaHa 137. ctaB 4. 3akoHa o pany, jep
paJlHU OZHOC 10 OCHOBY YT'OBOPa O IPUBPEMEHUM U IIOBPEMEHUM TIOCJIOBUMA
He MOJKE J1a IpepacTe y paJHu OJHOC Ha HeoapeleHo Bpeme, ¢ 003upoMm z1a
ce He paJH O paJHOM OIHOCY, Beh 0 paay BaH pajaHor omHoca.'® JIpyro je
NUTabe Ja JIM Ce Ha Taj HAYMH AOMYIITA 3JI0ynoTpeda nmpasa nocjaoaaBLa u
JIETUTUMU3ALMja paIHOT OlHOCA Ha HeoapeleHo BpeMe Ha paJlHUM MECTHMa
TJie IOCTOjH CTalHa noTpeda mnoca.

V pacripaBu HOBOIOM OBHX HOBEJIA je IPUTOBOPEHO Y OTHOCY Ha IbUXOB
PaJHU TEKCT /a2 YCHEIIHOCT 3aBHCH Of] CyOjeKTHBHE OLIEHE PYKOBOIHOLA
U J1a HEYKJIallamke y KaJIpPOBCKU IUIAH MOXKE OMTH pasJior Ja ce He JOrOAH
npeobpaxaj'’.He ynasehu normyHuje y pacripaBy Ha OBy TeMy Tpeba nMatu
y BUIy Ja:

-Ce pe3yJiaTH BpeJHOBamba PaJHE YCICIIHOCTH AP>KABHUX CIIy)KOCHUKa
KOPHUCTE TI0 CJIOBY 3aKOHA M J1a OHU Tpeda 1a Oyny u3pa3 KOHKypEHLHje
pesyaTara paja.

-3a yTBphuBamwy 1otpeda v IiaHupamwy 00yKa, IIIaHUupamky pa3Boja u
CTpYYHOTr'yCaBpllaBama, OTKJIambaby Hel0CcTaTaka y pay U JOHOIICHY OJTyKa
0 HaIpEAOBamwy U pacrnopehuBamy, OAHOCHO IpeMelITajy, onpehuBamy mniara
U IPYTUX IPUMamka U IPEeCTaHKY pagHOT OZHOCA APKABHOTCITYKOCHUKA

16 Ilpecyna BpxoBHox+T kacammonor cyaa Pes2 655/2018 ox 25.10.18 rogune

17 ,,YenenHoc T paia, HCIy HeHhe 04eKHBaba, OIHOCHO 3Ha4ajHO [PEBA3HIIAKEHHE O4CKHBAMbA,
3aBHCE O] CyOjeKTHUBHE OLIEHE HEMOCPEAHOT PYKOBOIMOLIA a OHA HE MOPa YBEK OMTH MOy3/1aHa.
Yak u ako je Ta oreHa 00jeKTHBHO 3aCTy)KeHa, yKJIaame y JOHECEHU KaJPOBCKHU IJIaH MOKE
OuTH pasJior ga ce He JOTOAH MpeoOpakaj paJHOT OJHOCA Ha oApeheHo y pagHu OfHOC Ha
Heonpeheno Bpeme. bes 003upa Ha motpebe, 10 MoMymaBamba PAAHUX MecTa NpeaBuleHnx
MPaBUIIHUKOM O CHCTEMaTH3alMjU paJHUX MECTa M KaJpoBCKHM IaHoM Hehe mohu 300r
ycnoBibeHOCTH Oyperckum cpexactsuma‘.(Cunnukar npasocyha Cpouje:IloBogom paanor
Tekca 3akoHa o IpxaBHUM ciayxOeHnnnma 30.08.2018 ['yrie mperpakusay)
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- Jla ce BPEIHOBAIE PaJHE YCICHIHOCTH APXKABHUX CIyKOCHHMKa
BPILH CE HA OCHOBY MEpHJIa PaJIHE YCHECITHOCTH Koja 00yXBaTajy MoHallIajHe
KOMIIETEHIMje JpyKaBHUX CIIyKOCHUKa M pe3yiTare paja OpraHu3alroHe
JeIMHULE Y KOjOj Ip>KaBHU CIIyKOCHHK 00aBJba IIOCJIOBE CBOT PAHOT MECTa,
OJIHOCHO KOjoM pyKoBoH.'

JlakJie BpeqHOBamE pajiHe YCICITHOCTH HHjE PE3YITaT IPOU3BOJBHOCTH
y OLICHHM HETNOCPEIHOI PYKOBOJIMOLA Beh MPUMEHEHUX MEpHIIa Ha pajHe
pe3yaTare Ap>KaBHOT CITy>KOCHHKa

Penykumuja ycioBa 3a npeodpakaj paaHor
0IHOCA Y OCTAJIUM PaJlHUM CpeIHHAMA

VY oaHocy Ha ci1y’KOEHHUKE y OpraHhMa ayTOHOMHHUX MOKpajuHa U
jenuHHUIaMa JIOKaIHEe cCaMOYIIPaBeBaky MPABHIIOMPONUCAHO OJPe0OM YlaHa
70 craB 4 3akoHa 0 3aMociIeHUMa y ay TOMOHUM MOKPajuHaMa ! jeAMHUIIaMa
JIOKallHe caMoyIpaBe 0 3a0paHu IpepacTama paJHor OJHOCa Ha ofapeheHo
BpeMe Y paJHH OHOC 3aCHOBaH Ha HeoapeleHo BpeMe, N3y3eB MPUIPABHUKY,
KaJ[ TOJIOXKH Jp)KaBHU ctpydHH ucnuT.” OcTanu NpeaxoaHO UMEHOBAaHU
M3y3elH KOju BpeJie y OHOCY Ha JAp)KaBHE CIyKOCHHKE HE Bpelie Y OTHOCY
Ha HeJlp>KaBHE CITY>KOCHUKE.

Lege ferenda oBae ce MoXxe MPUTOBOPUTH Ja HUje OMIIO pasyMHO
OIpaBaHOT pa3jiora ja ce HalpaBHy pa3jifKa Ha OBY TEMY U3Mely qpiKaBHUX
cnyx0OeHuka u cyxOennka OBa pasiinKa HE cliafa y JOMEH oBJjamhema
3aKOHONIABIIA jep OUYMIVIEAHO HHUjEe pa3yMHO OIpaBliaHa.-HEAOMYIITECHO
HOpMHpame. Tome y mpuIIor ¥ To mTo 0e3ycioBHa 3a0paHa mpeodpaxkaja y
OpraHrMa HIJKET HUBOA OpPraHM30Bama (ayTOHOMHA [TOKPajiHa U jeAMHULIA
JIOKaJlHe caMOyTIpaBe) HeMa OIpaBiamke ¢ 003MPOM Ha pellieHkhe Ha Ty TEMY
KOja BayKH Y OZHOCY Ha JIp>KaBHE CIIY)KOCHHMKE OUWTIICAHO HHjEe Pa3yMHO
onpapnana Huje ¢ 003upoM Ha paJHONMpPaBHU CTaTyc o0e KaTeropuje
3aMoCiieHH M J]a HOPMaTUBHU M3Y3€LU MOPajy OAroBapaTH NMoceOHOCTHMA
pajgHep cpeauHe re BUXOoBa MpuMeHa Baxu.OUHUIIeqHO je Aa oapenda
ynana 70. craB 3 3akoHa O 3alOCIeHMMa y ayTOHOMHUM HOKpajuHama U
jeAMHMIIaMa JIOKaJIHEe caMOyTIpaBe He MpaTH MPOMEHE Kao LITO je TO CIIy4aj
010 ca Ha3HaYeHUM ojipendama wiaHa 63 u 63a 3/1C

18 Bunern oonpendy unana 82 cras 2 u 3 3/1C

19 Ilpema ogpendu unana 70 craB 3. 3akoHa O 3aMOCICHUMA y ayTOHOMHHM TTOKpajuHaMa
jennHuIama JiokainHe camoynpase(Cyx6enu rmacauk PC”, 6p. 21/2016, 113/2017,95/2018):
Pajuu oHOC Ha oJpel)eHo BpemMe HeMoXKe J1a TIpepacTe y paJiHu OJJHOC Ha Heoapel)eHo Bpeme,
U3y3€B MIPUNPABHUKY, KaJ1 TTOJI0XKH APIKABHU CTPYYHHU UCIIHT.
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Onpendy unana 155craB 9. 3akoHa 0 OcHOBaMa cucTeMa 00pa3oBamba
Y BaCIMTamk-aK0joM je ponucano: Paguu ogHoc Ha ogpeleHo BpeMe He Moxe
Jla TipepacTe y pajHU OJHOC Ha HeoapeheHno Bpeme.?’

IIpeoOpa:kaj pagHor ogHOCAa HAMELITEHUKA Y
APKABHUM OPraHMMa, ayTOHOMHHUM MOKpajuHaMa
U jeTMHHIIAMAa JOKAJIHe caMoylpaBe

Junemy u3a3uBa nutame J1a i 3adpaHa npeodpaxaja paJHOT OHOCA
B Y APXKAaBHUM Or'paHMMa, ay TOHOMHUM TIOKpajiHama W jequHuLaMa
JIOKaJIHE CaMOYIIpaBe y OJJHOCY Ha HAMCIITEHUKE Y 3HAUCHY JTUIavnje cepa
JTHOMECTOCACTOJUOAIPaTehuXIOMONHO-TEXHUYKHUXIIOCJIOBA Y TUM PaHUM
cpenmHaMa YKOM cy 3Hauewy ofapende ctapa 3 unana 2 3/1C u unana 3 ctaB
43akoHa 0 3alOCICHUMa y ayTOHOMHHUM IOKpajuHaMama M jeJJMHUIIaMa
JIOKaJIHEe camMoyTpase.?!

Y onHOCYy Ha OBY Kareropujy 3amocieHHUX HCKa3aHa je ex lege
noceOHOCTHA OBy Temy.OHa CIIeIH U3 YNEHEHUIIC IITO OBH 3aKOHHU Y OHOCY
Ha BUX Kao MpuMapaH 3akoH o3HadaBajy 30P, ykoiuko cajpikajeM HEKOT O
THUX 3aK0Ha HUje npyrauynje onpehenoHa To ynyhyjy onpende unana 4 cras 3
3/1C n unana 6 ctaB 2.3aK0Ha 0 3aM0CIEHUMAa Y 2y TOHOOMHHUM ITOKpajiHaMa
Y jenMHUIIaMa JIOKAJIHe CaMOYIIpaBe Koje HopMme rponucyjy: Ha mpasa u
JIy’KHOCTHU M3 PAJHOT OJIHOCA HAMEIITEHUKA IIPUMEHbY]Y CE OIIITH ITPOITUCH
0 pajly ¥ KOJICKTUBHH YTOBOPH U3 cTaBa 1. OBord naHa (moce0aH KOJCKTUBHU
yroBop 3a apkaBne oprane -uiaH 4 ctas 3 3/IC noasykao bXX), ako oBum nunu
moceOHUM 3aKOHOM HHje Apyradnje oapeheno.. To ce 3amaxa u y Teopuju.?

Oge HOpME J1ajy OCHOB 32 3aKJbyUaK Jia je 3a mpeodparkaj paaHor 0J{HOCA
HAMELITEHUKA Y OBUM PaJIHUM CpeMHAMa MEpoiaBHa ojipenda €wiana 37 craB
6. 30P.* Ha meroBy npuMeHy OJTaHKETHOM TEXHUKOM yryhyjy HOpMEOBHUX
3akoHa.Heka TOMe y IpHUIIOT MOCITyKe OBH Pa3JIo3H:

20 Bugnetn ompenOy wrana 155 3akoHa O ocHOBamMa cucTeMa o0Opa3oBama H
Bactintama(Ciryx0enn rmacauk PC”, 6p. 88/2017, 27/2018 (npyru 3axkonu), 10/2019)

21 Oppenba umana 3 crtaB 4. 3akoHa O 3amOCIEHMMAa y ayTHOMHUM MOKpajuHama H
jennHuIama nokaigae camoynpase (Cayxoenu rmacuuk PC”, 6p. 21/2016, 113/2017, 95/2018)
HCTO mpomnucyje:HamemTenuk je nuie Koje 3aCHUBa PaHu OTHOC paauo OaBsbama mparehux,
MOMONHO-TEXHIYKHUX TTOCJIOBA Y ayTOHOMHO] TIOKPAjUHHH, JeMHUIIN JIOKAJTHE CaMOYTIpaBe.
22 Tlopen npkaBHUX CIyKOCHHUKa, YBEICHA je M KaTEropyja HaMEeIITeHNKa, Kao JIMIIA YHje ce
pazmHO MecTo cacToju oanparehnx, TOMONHO-TEXHUYKHX MOCIOBA y APKaBHOM OpTraHy, ajiu
ce Ha HBUX NMPUMApPHO NMPUMEHY]y OINIITH MPOIKCH O paay U MoceOaH KOJIEKTHBHH YTOBOD,
a He 3aKoH o ApkaBHHM ciyxOenurMa( [Ipenpa JoBanosuh:MHTepecHa obenesxja pagHor
onHoca.30opHuK pagoBa [Ipasror dakynrera y HoBom Cany,XLVII 4 (2013) 6p 4/2013 Hosu
Can 2013 ctp.189

23 Hewma paznmke y mpaBoM 3Haderwy. O TOMe U OBa Cy[CKa OMIyKa KaJga ce paad O OTKay
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1. Onpenoda unan 3 cras 3 3/IC a ucro3Havana je oapenda diaHa 6
cTaB 23aKOHa O 3all0CJICHMMAa Y ayTOHOMHUM IOKPajHHaMa U jeAMHHUIIaMa
JIOKaJIHE CaMOYIIPaBe UCKJbYUY]jy ¢ 003MpPOM Ha I-UXOB CaApPKaj 110 IPABUITY
IPUMEHY CBOjUX HOPMH Y OJIHOCY Ha HamelTeHrnke. To YuHe Ha Taj HAUMH
HITOIPOIHUCY]Y:TIPABHUJIIO KOje UCKIbYUy]je 0e3yCI0BHY IPHUMEHY HEKOT O] OBHX
3aKOHA Ha PaJHOIPAaBHU CTaTyC HAMEIUTEeHUKau yyhyjyHa ONITH IpOoNnuco
pally a Kao u3y3eTak yBoje npaBuio Ja hie 10 mpuMeHe BbUXOBUX HOPMH J0hH
caMo OHJIa KaJaTo MPOIUITY UK TO YYUHU HOPMa HEKONT IPYTor MOCEOHUX
3axoHa.Ha Taj n3y3erax nozxceha 3aBpuinu ¢pparMeHeHaT Ha3HAYEHUX HOPMH
OBHUX 3aKOHa KOjH j€ XHUIIOTETUYKOI KapakTepa W IJIach: ‘aKo OBUM HJIN
NOCEeOHMM 3aKOHOM HHUje ApyTraunje oapeheHo Y onHocy Ha HAMELITCHUKE
HUje M3BPLICHA Jeporanuja y 0OJHOCY Ha ONIITH PaJHONPABHU MHCTUTYT
npeoOpaxaja pagHor ogHoca. Huje, jep HU jeTHOM HOPMOM HMEHOBaHHX
3aKOHA HHje MPOIHMCAHO J1a Y OJHOCY Ha Mpeodpakaj paJHOr OgHOCa 32
HaMEIITeHUKe Baku ozpenda yana 63 cra 5 3/1C ogHOCHO onpenda unaHa
70 ctaB 3 3akoHa 0 3aM0CJICHUMA y ay TOHOMHHMM [IOKpajuHaMa 1 jelnHuIaMa
JIOKaJTHE CaMOyIIpaBe. 3a TAKBO HOMO PELICHe HeMa HU Pa3yMHO OIpaBiaHOT
pasJiora jep ce caapraj ’UXOBUX II0CIIOBAa y OMTHOM HE pasiiMKyje Ol
caap:kaja onropapajyhux mocjaosa y oniTeM pagHONPAaBHOM PEKHUMY.

2. lace ogpenda unana 63 cras 6 3/1C ogHoCH Ha ApKaBHE CIy>KOCHHUKE,
aJIv HEe M Ha HAaMELITeHHKE MOTBPhyje U TOILITO ce HOPME O HAMELITeHULINMA
10 TPaBUJIy Hajase MoA NOCeOHHM HOPMAaTHUBHUM PEKUMOM Y OIHOCY Ha
IpkaBHe ciryxOeHuke. To je H3pUYUTO MPOMHUCAHO OAPENOOM UilaHa 2 cTaB

yrosopa o pagy. CynpoTHO ToMe, 3aKOH O JApKaBHUM CIY)KOCHHIIIMa Ha KOJU C€ TyXKEHa y
JKaJIOM MO3MBa, MPOIUCYje /1a APKaBHU CIY)KOCHHUK MMa MPaBo Ha jKanly Ha pereme KOjuM
ce ouTydyje O HBerOBUM MpaBUMa M 00aBe3aMa, Te J1a PaJHH OJHOC MPeCcTaje Kala peliemha
MocTaHe KOHaYHO, U3 Yera HeJBOCMUCIICHO MPOM3MIIA3H Ja Ce MPUMEmYjy oapende 3akoHa o
OIIITEM YIIPABHOM HOCTYIIKY.

HameruTeHnIy 3ak/pydyjy yroBop O pajly ¥ Ha BHX C€ IPUMEHYjY OMIITH HPOIUCH O pajy.
3aKoH 0 M3BpIICHY KPUBUYHUX CaHKIHUja (Ha KOjH ce Ty)KeHa No3uBa) ypelyje opranuszanujy
VrpaBe 3a M3BPIICHEKPUBUYHHX CAHKIMjA, ajd y OIHOCY HAa HAMEIITCHHKE CE HE MOXE
MPUMEHUTH Kao JIeX CIEHHAUIIC y CUTYallMjH KaJaa ce MoBpene pagHux o0aBe3a KOje HCTH
y4uHE y BE3H ca IMOCIOBHMaA Koje 00aBJbajy MOTY MOABECTH MoA wiaH 179. 3akoHa o pany,
KOjHU TIPOMHCYje U3 KOJHX Pa3Jiora ce MOXKe 3all0CIEHOM OTKa3aTH YTOBOP O Pajy.

W3 HaBemeHOTr MpOM3WIA3M JIa j€ TMPAaBHIHO MPBOCTENEHU CyA MOCTYIHO Kaja je YCBOjUO
TYKOCHH 3aXTEB TYXKHOLA []a C€ TIOHHIITH pelliehe YIpaBHUKA Ka3HEHO IMOMPaBHOT 3aBOJa
y C. M. 0poj... on 21.12.2010. roguHe Ka0 HE3aKOHHTO M 00aBEXE TYKEHU 1a Y POKY Of
15 naHa o JAaHa MPABOCHAKHOCTH MPECyJe BPaTH TYKHMOL@ y PAaJHH OIHOC, 3aKJbY4H Ca
TY)KHOLIEM YTOBOp O pajly M NpU3HA My CBa IpaBa W3 PaJHOI OJHOCA KOja My MO 3aKOHY
MpUMnanajy, Te Ja ra pacropean Ha paJHO MECTO KOje OroBapa HEroBoj CTPY4HO] CIIPEMH H
pananM criocobHoctuma.”(Ipecyna Anenamuonor cyna y HoBom Cany, I'x1. 1036/2012 o
11.6.2012. rogune) Paragraf lex
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3 3/1 C xoju OBy KaTeropujy 3amnocieHuX U3y31uMa U3 KarnaluuTeTa beroBor
JIeTIOBamba aKko BEeroBUM CaIpikajeM Apyraduje Huje U3pHUMuTO POIICaHo. 3a
BHUX IPUMAPHO BayKH ONILITH pajHonpaBHU pexxuM.Takole [1aBa yuetprHaecta
3/1C cangpxxu nmoceObHe HOpME O HAMEIITEHUIIMMA a Y IHUXOBOM CaIpiKajy
M30CTaNa je HopMa Ha TeMy IpeoOpaxkaja pagHor ogHoca. Mcro3znauHna je
u ['maBa mecHaect 3akoHa O 3arOCICHUMA Yy ayTOHOMHHUM IMOKpajuHaMa U
jenuHUIAMa JoKaJIHe camoytpaBe(uiana 185-187).Konauno onpenode unana
62,63,63a 3/IC onHOCH Ce MCKJbYUMBO Ha ApXKaBHE CIY>KOCHHKe, a muta-
tis mutandis To Bpeau u 3a oapendy wiana 70. 3akoHa O 3alOCICHUMA Y
ayTOHOMHMM MOKpajuHaMa 1 jeJUHULaMa JIOKaJIMe CaMOyIIpaBe.

3. Hopme 3/IC y onHoCcy Ha HaMEIITEHHMKE BpIIe OATOBapajyhy
HOPMaTHBHY MHTEPBEHIIMjY. MelyTuM TO 4YnMHE Yy OZHOCY Ha JIpyre Teme
aJiv He U y morieny npeoOpakaja pagHor ogHoca. Ha To noncehajy merose
ozipende u To;

- ygaHa 1 ctaB l:0BUM 3akoHOM ypelyjy ce mpaBa U AY>KHOCTHU
Ip’KaBHUX CIIyKOEHHUKa U MOjelnHa MpaBa U AYKHOCTH HAMEILITCHHUKA,;

- yaHa 2 kojoM ce aepunue Pemy6nuka CpOuja kao mocionasai ooe
KaTeropuje 3armocieHuX 1 MOJMOBH; Ip>KaBHU CIY>KOCHHUK U HAMECIITCHUK;

- ywiaHa 3:Penry6nnka CpOuja kao mocnoaasai;

- 4iaHa 4 Koju ce OAHOCH Ha IPUMEHY IIpoIKca WTo je Beh 00pa3iiokeHo;

- yiaHa 6 u 7 Koju ce 0OJHOCH Ha ozpeleHe nyKHOCTH

- wiaHa 159 crtaB 2: LleHTpanaHy KaJpoBCKYy €BUACHIHU]Y O AP)KaBHUM
CIIy)KOeHUIIMMa U

- wiana 160 craB 2 Tauka 3,4 u 12 koja mpomucyje nma cey
LenTpanHy KaapoBCKY €BUACHIN]Y YIUCY]y C€ U MOAAIN: O IApPKaBHUM
cirykOeHHIIMMA U HAMEIITEHUIIMMA, U TOPaHa MECTa Ha KOjuMa je JpyKaBHH
CIIyOEHUK, OJHOCHO HAMELITEHUK Palno O]l 3aCHUBamba pagHor 0JHOCA Y
JIp’KaBHOM OpraHy,BpCTa U CTEIICH CTPYUYHE CIpeMe, OJHOCHO 00pa3oBama,
MOJIOKEH Jp’KaBHU CTPYYHHU UCIHUT U MOCEOHH CTPYUYHH MCIIHT, OAALHU O
BEPU(PHUKOBAHUM IIPOrpaMHMa CTPYUHOT ycaBplllaBama, OXHOCHO noxahamwy u
OCTBapeHOM YCIIeXy, ToceOHa 3Hamba U APYTH MOAALM O CTPYYHOCTH JPKaBHOT
ciryOeHuKa, OMHOCHO HaMEIITeHUKA U HAlIMOHAJIHA TTPUTIAAHOCT, YKOIHKO
ce IpKaBHU CIYKOCHHMK, OTHOCHO HAMEIITEHUK TOOPOBOJFHO M3jaCHU O
OBOM IIOJATKY;

—un Hopme ['nase 14 3/1C xoje cagpxe mocedaH roBop 0 HaMEIITEHUIIMMa
(unman 170-172). Ha To yka3yjy u HopMe unju je Hacios: IloceOHe onpende o
HaMELITCHULIMMA.

Jlakie, cJI0BO OBUX 3aKOHA j€ M3PUUYHUTO IPOIHKCAJIO KaJla Ce Ha IIpaBa u
IY>KHOCTH HAMEIITCHUKA IPUMEbY]y BBUXOBE HOPME ITOCpeiHO NOTBphyjyhu
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Ha Taj HAYMH Ja U3BaH TUX HOPMATUBHUX pEIICHa BPEeIH MIPaBUIIO Ja Ce Ha
IbUXOB PAJHONPABHH CTaTYC M3BaH Ha3HAUYCHMX HOPMaTHUBHE NOCEOHOCTH
npumemyjy onrosapajyhe Hopme3OP. To je jomr jenHo mpo 3a 3akJbydax
Jla XUIIOTETHYKH UcKa3 u3 ctaa 3 unana 4 3/IC:ako oBUM MM OCEOHUM
3aKOHOM HHje JpyKuHje ofpeheHoce y OBOM Cllydajy HE MOXKE IIPUMEHUTH
jep 34C Huje To mponucao aAa npepacTame PagHOr OAHOCA HHjE IOMYITEHO
Y OZTHOCY Ha HAaMELITECHUKE OAHOCHO /1a Y OJJHOCY Ha IUX BPEAH IPABUIIO U3
crapa 6 wnana 63.3/1C

[la Ou Ha3HaueHa uTeepBeHLMja Ouia Moryha moTpeOHo je 1a HeKH 0f
OBHUX 3aKOHA IPYT'H 1oceOaH 3aKOH TO MPOIMHUIIE ITO Y OHOCY Ha Mpeodpaxaj
paHOT OJHOCA HUjE YUHEHCHO.

Tome y npuitor u riaBa 16 3akoHa O 3amociIeHMMa y ay THOMHUM
MOKpajuHaMa M jeJWHHIamMa JIOKaJIHE CaMOIIpaBe. Koje caapske TOBOp O
HamemTeHnuuma Kaza ce y paiHuM cpeuHaMa rie Bpean Bheropa IpuMeHa
IPOIHUCY]je IPUMEHA BErOBUX HOPMH TO je HPHUUTO YUHeHO.T0 ¢y HopMe Koje
ce oHoce Ha:CykoO nHTepeca(uiad 46), mpoOHu paa(wiad 75), jABHE KOHKYPC
3a OINyHY pajiHuX Mecpa(wiaH 94), TMCUUITIIMHCKA OAITOBOpHOCT(WaH 151)
Y OTOBOPHOCT 3a mTeTy(uwian 157)

24 Otome u oBa cyacka omryka: Oxpende OBOT 3aKOHA O MPEMENITajy M pacrnopehuBamy
JIPXKaBHUX CITy)KOCHHKa, CXOIHO Ce MPUMEmY]y Ha HaMeIUTeHHKe, MPUMEHOM uiaHa 172.
ctaB 1. 3akoHa O JPKaBHUM CIIYy)KCHUIMMA, [IPU YEMYy peEIIeEmhe O MPEMEIITajy, OXHOCHO
pacriopehuBamy HaMeIITEHHUKA 3aMembyje, M0 CHIM 3aKOHa, oAroBapajyhe oxpende yrosopa
0 pamy (craB 2. uCTOr WiaHa). YKOJIMKO HAMEIITEHHK oOAOHWje MpeMeITaj, OJHOCHO
pacmiopehuBame, oTkazyje My ce yroBop o paxny (wian 172. cras 3. 3akoHa), a yroBop 0O pamy
My Ce YBEK OTKasyje KaJa ycjel NMPOMEHEe yHyTpallmer ypehema Ap)KaBHOI OpraHa Wi
ypehema crucrema Ap>kaBHOT OpraHa BHILIE HE MOCTOjU HHU jeTHO PATHO MECTO Ha KOje MOKE
OWTH MMpeMeITeH, OHOCHO pacniopeleH (CTB 4. UcTOT YiaHa).

YV koHKpeTHOM ciay4ajy, 31.12.2009. rogune je nmpectao aa pagu ONIITHHCKHE cyay YOy y Kome
je Ty’KuJba 10 Tajaa Ouia 3armociena, na je B.¢.mnpeaceaqanka OcHOBHOT cynia y BasbeBy, mpeyseo
3amocieHe m3Mel)y ocranux W Tora cyaa, y ckiany ca omrykoMm Kommcenje Bucoxor caBera
CYIICTBa KOjOM j€ Ty>KuJba oramiena Hepacnopehena y rom cyny, (moues on 01.01.2010. ronune
JI0 JIoHOIIea [IpaBUIHUKA O YHYTpallmbeM ypehewy U cucTeMaTH3aluju pagHuX MecTa y
OcHoBHOM cyny y BasseBy). [IpaBunnuk je monet y Majy mecerty 2010. rogune,na je Tek Tajga
B.(¢. IpeceTHIKA Cy/1a UMao OBJAIINeke 1a BPIIHU pacriopehBame 3a0CIeHuX 1 MPey3eTux
JP’KaBHUX CIIY)KOCHHKA M HAMEIITEeHHKa, Bojiehin Py TOMe padyHa O IOCJIOBUMA Ha KOjUMa
cy pagunu npe pacriopehusama (wian 134. cras 1. 3akoHa 0 Ap)KaBHUM cIyXOeHUIIIMA). Y
ciydajy na 30or nusmena [IpaBunHuka HECY Morn OUTH pacriopeleHn cBu 3amocineHn (300r
YKU/Iakha HEeKUX PaJHUX MECTa MM CMamkemha Opoja Ip)KaBHUX CITy)KOCHHKa) MPEKOOpPOjHU
JIpYKaBHU CITy>KOCHHIIM, OJJHOCHO HAMELITEHHUIIN ITpEeMeIlIajy ce Ha Ipyra oArosapajyha paaHa
MecCTa, a IPEHOCT UMajy OHHU ca OOJbUM OLIeHaMa Y HOCIEAE TPU TOIMHE, IPUMEHOM YiIaHa
133. ctaB 1. y Be3u umana 172. cas 1. 3akona.”(IIpecyna BpxoBHor kacannoHnor cyna, Pes2
977/20150m 24.3.2016. ronune Paragraf lex)
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Hujenna oxg HazHaueHHWX HOPMH OBUX 3aKOHA HE CAJIP>KH FOBOP O
MHCTHUTYTY 3a0paHe mpeobpaskaja paJHOr OZHOCA 3aCHOBAHOT Ha oApeheHo
BpEME Y OBUM paJHHUM CpeIrHaMa Kaja je ped 0 HaMEIITeHUIIMa.

3. OBne OM OIOHEHT MOT'ao J1a HPUTOBOPH,AJIM HOT'PELIHO TPUMEHOM
pasiora: J1a je Ha3HaueHOM HOpMOM Ta 3a0pana Beh mponucaHa oapeadom
yiraHa 63 ctaB 6.3/1C u ucrocaapkajHoM oapendoom uiaHa 70ctas 3 3akoHa o
3aIl0CJICHUMA Y ay TOHOMHUM IIOKPajiHaMa U jeIMHUL[aMa JIOKaJTHE CaMOyTIpaBe
Koje y ToM aeny riace:PagunonnocHaoapeleHoBpeMeHeMokeqanpepacTeypa
JHHogHOcHaHeoapeheHoBpeme.IlorpemHo y npucycTBy Ha3HAYEHOT [TpaBUIIa
n3 crasa 3 unana4 3/1C u wiaHa 6 cTaB 2 3aKOHa 0 3aMI0CJIEHIMA y 8y TOHOMHHUM
MOKpajuHaMa U jequHUIaMa JokaiHe camoymnpase. C 003MpoM Ha caipkaj
TUX MPaBUJIa U3 HOPMATHBHU CaApKaj OBUX 3aKOHA U3Y3ET je HOPMATUBHU
PEKUM Ha TEMY PaJHOIPABHOT M0JI0XKaja HAMEIITCHUKA y 3HAYCHY ypehema
HBUXOBUX IIpaBa, 00aBe3a u 0OrOBOPHOCTHH3 PAJHOT OHOCA O] HOPMHU OBHX
3aKOHA KOje Ce OJHOCE Ha JIP)KaBHE CIY>KOCHHUKE OTHOCHO CITY>KOCHUKE aKo
Y OIHOCY Ha OBY KaTeropujy 3arocieHuX lbUXOBUM HOpMaMa HUje U3PUUUTO
npyraduje nponucano. la 6u npyrauunje Ouio nponucaHo noTpedHo je na ce
TO oxrosapajyhoM HOpMOMOBHX 3aKOHA W IPOIHMILE ITO HUjE YUUHECHO Ha
TeMy npeoOpaskaja paJHOT OHOCA 3aCHOBAHOT Ha ofipel)eHo BpeMe y pajHu
0JHOC Ha HeonpeheHo Bpeme.

4. Ha nocebaH pe>xuM y OZHOCY Ha HAMEIITEHUKE yKa3yje 1 ogpenda
wiaHa 171 cras 1 3[IC:HamemTennk 3acHUBa paJiHA OTHOC YTOBOPOM O pajuy.

VYroBop 0 pany 00aBe3HO caipikH oxpendy mpema Kojoj MocI0aaBail
MOJKE peUICHEeM Ja MPOMEHHM OHE CacTOjKE yroBOpa 4Hjy jeAHOCTpPaHy
MPOMEHY 3aKOH JIOIYIITA.

O mpaBuMa M QyXKHOCTHMa HAMEIITCHHKA DPELICHEM OIIydyje
PYKOBOAMJIAL] MJIM IP>KaBHU CITYKOCHHUK KOTra pyKOBOAMJIALL 38 TO TUCMEHO
OBJIACTH.

HamemTennk nMa paBo Ha IU1aTy, HAKHAJIE U Ipyra IpuMamba npema
3aKOHY KOjuM ce ypelyjy miate y qpkaBHHM OpraHiuma®

VY ckiagy ca OBOM HOPMOM OBH 3aKOHH Cy HM3Y3€JIH OBY KaTeropujy
3aI0CJICHUX W3 PaJHONPABHOr PeXUMa IP)KaBHUX CIYXKOEHHUKa OJHOCHO
ciryOeHHUKa 1 y NorJie/ly OCHOBA 3aCHUBaba PaHOT oJHOca Y yroTpedu je
JpYTH OCHOB 3aCHUBaa PaJHOTr OJHOCA:yTOBOP O pajay a He pelIcHe.

4.V cmuciy wiana 1 3[IC:OBuM 3akoHOM ypel)yjy ce mpaBa 1 1y KHOCTH
IpKaBHUX CI1y>)KOCHUKA U I10jeJUHA TPpaBa 1 Iy>KHOCTH HaMeIITeHUKa. Jlakie

25 Osom HOBenoM (,,Cn.mmacHuk PC* 6poj 95/18 )usmMemeH je OCHOBHHM TEKCT wiaHa 63
3/1C koju je mmacuo: Pagau ogHOC Ha oxpeleHo BpeMe 3acHMBA ce 0e3 HHTEPHOT WM JaBHOT
KOHKYpCa, U3y3€eB IPH MPUjeMy HPHIIPaBHHUKA.
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3/1C ne ypebhyje cBa mpaBau 1yKHOCTH HaMELITEHHKa Beh caMo OHa Kaja je
TO HETOBUM CaJ[PKajeM M3PUUYUTO NMPOUCAHO-TIOjEANHA MPaBa UIYKHOCTH
HaMCLITCHHKA.

5. 3[1C je y onHOCy Ha OBY KaTeropujy 3amocieHUX 3ap>Ka0 ONIITH
HOPMAaTHBHH PEKUM OCUM H3y3€TKa KaJia je TO U3pUIUTO ponucano. Ha to
yKasyje 1 oBa cyJcka o/utyka: ‘HamermreHunu 3akipydyjy yroBop o paay u Ha
BHX CE IPUMEIbY]y OIIITH IPOIHCH O paly. 3aKOH O U3BPLICHYKPUBUYHHUX
caHKIMja (Ha KOjU ce Ty’KeHa Mo3uBa) ypehyje opranuzanujy Ympase 3a
W3BPLICHC KPUBUYHHUX CAHKIM]ja,a]ld y OAHOCY HA HAMELITEHUKE CE HE
MO€ IPUMEHUTH Ka0 JIeX CHELHAJINC Y CUTYALHjH Ka/ia ce MOBPEe pagHUX
o0aBe3a Koje HCTH YUHHE Y BE3H ca II0CI0BUMA Koje 00aBIbajy MOTY TIOJBECTH
noz wiad 179. 3akoHa 0 paay,Koju IPOIHUCYje U3 KOJUX pasjiora ce MOXe
3aII0CIICHOM OTKAa3aTH yroBop o pazay. * Mcto Tako oxpenda unana 186 cras 1
3aKoHa 0 3aM0CcIeHuMa Y ay TOHOMHHMM ITOKPajUHaMa U jeJUHUIaMa JOKaTHe
camoymnpase npomnucyje: Hamemrenuk 3acHuBa pagHu OJHOC YTOBOPOM O
pany

6. Onpenda unana 63a 3/1C canpxu roBop y CyIITHHHU IpeoOpakajy
pagHOr OAHOCAa APKABHMX CIYyKOGHHMKAa Ma HMje jacHO 3aluTo O ce
YIOPUCYCTBY MPEIXOIHUX pa3jiora Ha3HaueHa 3a0paHa IpepacTama pagHor
0JJHOCA OJTHOCHJIa HA HAMEILITEHHUKE Y OBUM PaJIHUM CpelHHaMa.

CrienupuIHOCT pajgHONPABHOT I0JIOKAja HAMEIITEHUKAjeH TO LITO
MY paJHHOIHOCHENPECTaje AOHOLICHEM pelIekha KOjUM My ce YTBphyje
cTaTyc HepacropeheHor, Beh y cUTyaluju Kaja ce HaMEIITEHUK HEe MOXKe
pacropeguTH UJIK IPEMECTUTH Ha APYTe HOCIOBE HCTOM CE OTKa3yje yroBop
0 paxy.O ToMe U OBa cyJIcKa oTyKa: ,,OcrnopaBajyhu npaBUIHOCT IPUMEHE
MaTepHjaJIHOT IpaBa kaja0da Ty»eHe CBOJIU ce Ha TBpheme 1a U3 UNI-CHUIIE
J1a je YTBphEeHo z1a je cropasyM o Ipey3uMamy Tyxuibe y IIpekpiiajau cyn
y J. HMIITaB He MPOM3MIIA3H HEHO MpaBo 1a Oyzae BpaheHa y pajHU OIHOC
Ha HeoapeheHo Bpeme y OcHOBHH cyA y J. ¢ 003MpOM Ha IPETXOIHO AOHETA
peliea KojuMa je yTBphHEeHO Ja TyKHJba MMa cTaTyc HepacropelheHor
pajHuKa.

ATmenaliMoHt CyA je LIEHHO OBe >KajOeHe pa3iiore YTBPAHO Ja UCTH
HuCy ocHOBaHM. OBO U3 pa3iiora IITo je oapendoM wiana 172. cras 4. 3akoH
0 Ip’KaBHUM CIIYKOCHULIMMA U3PUYHUTO IPOMHUCAHO J1a € HAMEIUTCHUKY
OTKa3yje yroBop O paay YBEK KaJ ycliell IpOMEHe yHyTpalmer ypehema
JIpKaBHOT OpraHa nin ypehema cuctema Ap>kaBHUX OpraHa BUILE HE OCTOjH
HUJjEIHO PAJHO MECTO Ha KOje MOXe OUTH TpeMEIITeH WK pacropeleH, u3 xoje

26 Ilpecyna Anenauuonor cygay Hosom camy k1. 1036/2012 on/7.06.2012. ronune Pagno
npaBo Cyrncka mpakca [locnoBau 6upo
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oznpende Mpou3iIasu Aa 3al0CICHOM HAMEIITEHUKY PaJIHH OJTHOC HE ITpecTaje
JIOHOIICHEM pelliekha KOjJUM My ce YTBphyje ctaryc Hepacnopelhenor, Beh y
CHTYyallMjU KaJa ce HAMEIITCHUK HEe MOYKE PACIIOPEIUTH HIIU PEMECTUTH
Ha JIpyre MOCJIOBE UCTOM CE OTKa3yje YroBop O pajy, a IITO Ty)KeHa HHje
yuuHmnIa. 7.

HamemTeTeHUK M y OBUM paJHUM CpeauHama Takohe 3amTuTy
npaBa OTBapyje HE y YIPaBHOM CHOPY Kao JPXKaBHU CIIYKOCHHK OJHOCHO
cIry’)KOeHHK, Beh y IOCTYTKY ITPe CyJI0M OIIITE Ha uIexkHOCTH. O TOME ce je
U3jaHuIIa ¥ CyJICKa ITpaKca KaJjia ce paJu o 3ay3uMajyhu craBa 1a akTu KojuMa
Ce peryJuiry npasa, 00aBe3e U OrOBOPHOCTH HAMEIITCHUKA Y TIOKPAJHHCKHM
opraHuMa ctaBoM ca OHU HeMajy Kapaktep yIpaBHOT aKta M J1a IIPOtUB HBUX
ce He MOXE BOJHMTHU yIIPaBHU criop. 2

3a0pana npeo0pazkaja pagHor oaqHoca y oqHocy Ha momohno
TEXHHYKO 0c00/be y 00pa30BaHNM yCTAHOBAMA

[Mpeaxoano je obpasnoxeHo aa oapeada wiana 155 cras 10 3akona o
OCHOBaMa CHCTeMa 00pa3oBama M BaclUTama YMjH je HacioB:PaxHu onHoc
Ha onpeheHo BpeMe caapku 3abpaHa mpeoOpaxaja pagHor ogHoca. [Ipema
CTaBY Cy/CKe IIpaKce oBa 3a0paHa ce OJHOCH Ha CBE 3aII0CIIeHEe Y 00pa30BHO
BaCIUTHUM YCTaHOBaMa HE3aBUCHO OJ1 TOTa J1a JIM CYy OHU HACTaBHO 0CO0JbE
WM TOMONHO TEXHUYKO 0co0sbe. O ToME ce u3jallibaBa i 0Ba CyJICKa OJTyKa
TJIe Ce 3aCcTyIla CTaB Jia Ce OBa HOPMa OJJHOCH Ha CBE 3aII0CIICHE Y OBUM PaHUM
cpeannama. EBo kako ce To oOpasiaxke y 0BOj CYACKO] OJUTYLIH: “3aKOHOM O
OCHOBaMa cucTeMa o0pa3oBarba U BaCIMTamba IIPOIUCAHO je Ja JeTaTHOCT

27 TIlpecyna Amenaummonor cyma y Kparyjesmy, I'x 2298/2012 ox 15.11.2012. roxune
Paragraf lex

28 “Ilomaszehm ox HaBexeHux oxpenabda OAiyke W YMECHUIIEC A2 HU HCHE OCTalle oapeade
He ynyhyjy aa ce oapende Kojuma Cy peryjmcaHa mpaBa,00aBe3er OArOBOPHOCTHIIOKPAjUH
CKHXCITy’KOCHHKAIPHMEbYjyHaHaMEIITEHUKEY TOKPAjHHCKUMOpraHiMa, TpeMaHaiaxembyBp
XOBHOTKaCallOHOTCY/a, TpaBa, 00aBe3e M OJrOBOPHOCTH M3 PAIHOT OJHOCA HAMEIITCHHKA
pEeryiuiry ce yroBopoM 0O pajay KOjUM HAMEIITEHHK 3acHHUBa pajgHu ogHoc. CXOIHO ToMe,
BpXxOBHHM KacaIlMOHM Cy/1 HaJla3| J1a aKTH KOjUMace PeryJuiiy mpasa, 00aBes3e 1 OAr0BOPHOCTH
HAMEIITEHHUKA Y TIOKPQjHHCKUM OPraHMMa HeMajy KapakTep YNpPaBHOT aKTa U MPOTUB HHX
ce HEMOXXe BOJMTH YIpaBHH crop, Beh ce cyjcka 3aliTHTa THX IpaBa OCTBapyje yCropy
W3 PaHOT OJHOCA BE3aHOT 3a YTOBOP O pajay KOjUM je Taj paJHU OTHOC 3aCHOBAH, a MPER
PEIOBHUM CyIOM OIINTE HAJUIEKHOCTH. Kako je y KOHKpETHOM Ciydajy Tyk0a moaHeTra
y TpeAMeTy KOjU je TPOUCTEKA0 M3 PaJHOT OJHOCA HAMEIITEHHKa, OBaj CyA HaJa3W Ja je
OxpyxHu cyn y HoBom Canmy mpaBHiiHO 0XalOEHHM pEHICHEeM Hallao Ja HHje CTBApHO
HaJUIeKaH 32 OJUTYYHBAaHE Y OBOj MPABHOj CTBAPH U MPEAMET YCTYIHO Ha HAJUISKHOCT Taja
namexnom Onmruackom cyny y HoBomCany.”(IlpecynaBpxoBHor kacamoHor cyaa, Y.
155/2010 ox 13.4.2010. rogune) [Taparpad nex
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o0Opa3oBama U BacluTama 00aBjba YCTAHOBA U Jla C€ HA OCHUBAKE U pajl
YCTaHOBE ITPUMEILY]Y MPOIMCH O jJABHUM ciryx)0ama (wiaH 7. cT.1. u 2), kKao u
Jla 'y yCTaHOBH, 00pa30BHO-BACIIUTHH paj 00aBJbajy HACTABHUK, BACIIUTAY U
CTPYYHH CapajHUK, KOjuMa MOTY Jla IOMaXx<y U ApyTa JIMLA Y CKJIaay ca OBUM
3aKOHOM, T€ J]a U TH APYTHU 3aII0CICHU UMajy UCTE AY>KHOCTU U CTaHIapAe
MOHAIAKka Y OJHOCY Ha OpraHU3alMjy PagHOT MpoLeca U OCTBAPUBALE
nuJbeBa 00pa3oBama U BacluTama y ycTaHoBH (unaH 8. cT.1, 5. u 6).

HaBenenu 3akoH ce y moriieny ycioBa U HauMHA 3aCHUBaba PagHOT
0JJHOCA OJTHOCH Ha CBE KaTEropuje 3arocieHNX JIMLa, He caMo Ha JUIa Koja
HernocpenHo 00aBibajy BaCIUTHO-0Opa30BHU paJl (HACTaBHUK, BACIUTAY,
CTPYYHHM CapaJHHK M Jpyra Juia), Beh u Ha Juua Koja 00aBibajy Ipyre
(momohre) mocnoBe. Caap>XMHOM U TIPaBHUM JIejCTBOM OJipeiada 13 4iaHa
120. cana Baxxehu 3axoH u3 2009. roquHe mpoMKpPHO je ¥ HOOLITPUO YCIIOBE
3a 3aCHMBAI-E PaJHOT OJHOCA Ha cBa 3amociieHa jauua. Oapeadom 4iana
132. Ta4.l. u 2. TOr 3aKOHA, IPOIUCAHO j€ Ja yCTAaHOBA MOXE Ja IPUMU Y
paznHu ogHOC Ha ozpeleHo Bpeme 0e3 KOHKypca JIMLE Pagd 3aMEHE OJICY THOT
3anocieHor 10 60 gana, Kao U A0 Npey3uMara 3arocieHOr, OJHOCHO 10
KOHAYHOCTH OATyKe 0 n300py KaHauaara no Koukypcy. Cinydaj kana ce auie
MO/l UICTHM YCJIOBMMA IIPUMa Y paJHH OHOC Ha oxpel)eHo BpeMe paau 3aMeHe
OJICYTHOT 3arociieHor 1o 60 nana niu 10 n300pa KaHJuaaTa o PaCIuCaHOM
KOHKYPCY, IPOIIUCAaH HaBEIECHOM 3aKOHCKOM OAPEea00M, OAroBapa oxpendou
ynana 122. cra 1. Tau.l. u 2. panujer 3akoHa 0 OCHOBaMa ccTeMa 00pa3oBamba
u Bacriutama u3 2003. roguHe. Tykuba je carilacHO HaBeJIeHUM ofipendama
MPUMJbEHA KOJ TY’KCHE OCHOBHE IIKOJIE Yy PaJHHM OJHOC Ha oxpeheHo
BpeMe 0e3 KoHKypca. Taj pagHu 0gHOC jOj je Ha MOCIOBUMa PagHOI MecTa
crpeMauuie IpoayKaBaH 10 Ipey3uMama Y pajHu OIHOC Ha HeoapeheHo
Bpeme 3anocnene M.J. (y ckiany ca onpenoom unana 131. Baxeher 3akoHa o
OCHOBaMma crcTteMa oOpa3oBama U BacnuTama u3 2009. roguHe u yiana 36.
ctaB 1. [ToceOHOT KOJIEKTUBHOT YTOBOPA 32 3alI0CICHE Y OCHOBHUM U CPEABIM
HIKOJIaMa ¥ IOMOBHMMa YYEHHKa) OTHOCHO J0 IIPECTaHKa paaHor oJHoca 300r
MCTEKa 3aKOHCKOI BpEMEHa Tpajarba paJHor oJHOoca Ha oxpeleHo Bpeme, Ha
OCHOBY pelliewma qupekropa TyxeHe ox 07.01.2011. ronune.

Onpenba wirana 132. crta 9. 3akoHa 0 OCHOBaMa crcTeMa 00pa3oBama
Y BaclUTama U3PUUUTO je MPOIMCAHO J1a paJHH OIHOC Ha onpeleHo Bpeme
HE MOXe Jla IpepacTe y pagHu ogHoc Ha Heoapeheno Bpeme. HaBenena
oapenda MPUHYIHOT KapakTepa MPBH YT je yBEACHA Y TEKCT 3aKOHA U3
2009. roquHe 1 OIHOCH CE Ha CBa 3aIl0CJICHA JIMLA Y IIKOJIU Kao 00pa30BHO
BaCIMUTHO] YCTAaHOBH, Mely KOjUMa je U TY>KWJba, KA0 M HA CBAKU YTOBOP O
pany Ha oapeheHo Bpeme, 6e3 003upa /1a JIK je 3aKJbyUeH 10 KOHKYPCY HIIH
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0e3 KOHKypca M 1oJ KOjuM ycioBuMa. HaBeneHa 3akoHCKa oapenda Kao
oapenda moceOHOT Mponuca UCKIJbyuyje MoryhHOCT mpeoOpaaja paiHor
0JHOCa Ha ofipeheHo y pagHu ogHOC Ha HeoapeheHo Bpeme. TakBoM CBOjoM
¢dopMyIanmjoM U MPaBHUM JICjCTBOM cIIpeyaBa MPUMEHY OMNIITE oapende
wiana 37. craB 4. 3akoHa 0 paay. 3aTO HEMa 3Hauyaja Ha APYKYMjU PagHO
MpaBHU I10JI0kKa] U MPaBa TYXHUJbE YUBCHHUIIA Ja je MPBU IIYT 3aCHOBAJIA
paznHu ogHOC Ha oxnpeheno Bpeme kox TysxeHe jour 27.07.2009. rogune, xkao
U J1a je TocIIe Mpey3uMama y paJHu OJHOC Ha HeoapeheHo BpeMe Ha UCTO
pagHO MecTo HOBe 3amociene M.J., pacnopehena 01.09.2010. roguHe Ha
MOCJIOBE CIIpeMavmIIe pagu 3aMeHe oacyTHe 3anociene B.T., kao u na je Ha
THM TIOCJIOBUMA PaJiniia 10 pelietha O MPECTaHKy PaaHOr OfHOca. 2

Pro et contra

OBzie OM OMOHEHT MOrao, ajii MOT'PELIHO, Ja MPUTOBOPH a CE Y
koprrycy I'maBe VII 3akoHa 0 ocHOBaMa crctama 00pa3oBama U BacIUTamba
HOPMAaTUBHO ypehyje paJIHONpPaBHH MOOJIOKAj HACTABHHUKA BacIuTavya u
CTPYYHHMX capaJHUKa Ha Koje ce OIHOCH 3abpaHa mpeobpaxaja pagHor
OJHOCA aJIM J]a HeMa HOPMH KOje TOBOpe O MOMONHO TEXHHMYKOM 0COOJbY
HUTH je y BbUXOBOM TEKCTY MPUCTYTaH APYTH UCKA3 Y HCTOM 3HAuUCHy U J1a
ce 3aTO MMa MpUMEHHUTH Ha3HaueHa HopMa 30OP koja 103BosbaBa mpeodpaxaj
PaIHOT OJJHOCA y OTHOCY Ha OBY KaTeropujy 3anocyieHux.To je ca cTaHOBHILTA
MO3UTHUBHUX 3aKOHCKHUX pellera norpenrno.Heka Tome y nmpuiior nociyxe
OBH pa3Jio3u:

1. Hacno rnaBe VII 3akona o ocHoBama cuTema oOpa3oBama U
BaclHTama je: 3amocieHl y yCTaHOBU a HeH nojHacioB: HacraBHuuu
BaCIHUTAa4YM U CTPYUYHH capaaHuuu. Ha taj HaunH neduHucaHe cy KaTeropuje
3ar0CICHUX y OBOj PaJHO] CPEIMHU 3a KOje Bpenu caapikaj ’eHUX HOPMHU.
To je yunmeHo KOMUOMHALIMjOM OIILITET [T0jMa; “3aMOCICHU " M Ha3HAUYCHUX
MOCEOHMX M0jMOBA KOJU €€ MHAMBHYaJIN3Yjy IOJMOBUMA U TO:

- y NPEAIIKOJICKO] YCTAHOBH: MOjJMOBHMA CapagHUK, NENarolKH U
AQHAPArouIKy aCUCTEHT, TMYHM IPATHUOL U TOMONHMHACTABHUK,

- y IIKOJIM MOjMOBHMAa:HACTABHUK, BACIIUTAY, CapaJHUK,IeJaror u
TICUXOJIOT - apryMeHar u3 ofpende unana 135/6,7 oor 3akona.OqHOC THX
nojMoBa je oapeheH HUBOM HUXOBE OIIITOCTH MPH YeMy ce HaBohemeM
MojeIMHaYHUX TIojMoBa u3 nogHacioBa [maBe VII 3akona He ucuprbyje
OIILITH T10jaM: 3aII0CIICHH Y YCTaHOBH KOjU CBOJUM caJipkajeM o0yXxBara mpu

29 IIpecyna BpxosHor kacammosor cyna, Pes2 1340/2014 ox 23.12.2015. rogune Paragraf
lex Cyncka mpakca
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TOBOPY Ha OBY TEMY U OCTaJjie KaTeropuje 3amocieHnx 0e3 0031upa Ha lHXOBY
BpcTy. Heka Tome nociyxu:

- ctaB 2 Tauka 1 OoBe HOpME KOja IIacH: paad 3aMEHE OJICYTHOT
3anocieHor npeko 60 naHa;

- u ogpenda crapa 10 wrana 155 3akoHa.

2. Ha3nauena HopmaTHBHa 3a0paHa:a paJHU OJHOC 3aCHOBAaH Ha
onpeheHo Bpeme He MOXKe Ja IpepacTe y pajHu OJHOC Ha HeoapeleHo Bpeme
je ¢ 003upoM Ha CBOjE je3MUKO I1a TUME U [IPAaBO 3HAYCHE HHAU(PEPEHTHA Ha
Ha3Ha4YeHY MMOAEITY 3al0CJICHUX Y 0BOj paaHoj cpeanHn.OBa HOpMa Ty MOACITY
HE MPENO3Haje Kao MPaBHO BaXKHY 3a HA3HAYCHO 110 KapakTepy 3a0pameHo
MOHAIIAKE 110 AUCIO3ULUJU HOpMe U3 oapende unana 155 craB 9 3akoHa o
OCHOBaMa cucTeMa 00pa3oBama M BacnuTama. He mpenosHaje kao mpaBHO
BaXKHY, jep c€ OJHOCH Ha CBe 3arociieHe. TakBe cy u onpenode Koje ce oHoce
Ha: 3aCHUBAambE paHOT ogHoca (4iaH 152/3/4) unja je Tema 3acCHUBabE PaJHOT
0JIHOCA U TJE C€ KOPUCTH I10 MPABUITY I10jaM 3aII0CIICHH.

Kana je morpeOHO HarjacuTH MOCEOHOCT ca CTAaHOBUILUTA HCHE
HOPMAaTHBHE BaKHOCTH TO C€ MOCEOHO HABOJM KaKO HAIIPUMEp Kaja je ped
0 HACTaBHHUKY BEPCKE HACTABE,1EIarOLIIKOM aCUCTEHTY OJHOCHO HACTABHUKY,
WJIM ACUCTEHTY OAroBapajyhe BUCOKOIIKOJICKE YCTAaHOBE MIIH 3alI0CIICHOM Y
Hay4YHOM MHCTUTYTY C OATOBapajyhuM 3BameM y caapxajy oapende diaHna
155 craB 4-9 3akoHa.

Taxohe Ha 3amocieHe y poJHOM 3HAUeHy OBOI M0jMa OAHOCE Ce U
HOpME Ha TeMY:

- TUCLHUIIIMHCKE OATOBUOPHOCT 3anociieHor (4wian 162),

- ynasbema ca paja (wiaH 163);

- TeXxe MmoBpezie pajHe odaBese(wnan 164);

- TUCITUTLTMHCKOT MocTynKa(uian 165);

- TUCIUTUTUHCKUX Mepa(wiaH 166);

- mpecTaHka pajHor ogHoca(167)

- ¥ MIpaBHE 3aLITUTE 3AMOCICHUX NTO je U HACJIOB OBE HOpME (WIaH
168). Y cBUM 0BHM HOpMaMa ce Takole KOPHCTU POJHU I10jaM 3aIOCIICHH.

3. Hacnos I'naBe VII oBor 3akoHa je ynoTpeOno Ha3HaueHE MIOjMOBE Y
LIJbY O3HAUCHa 3aMI0CIICHUX Y OBUM PaJIHUM CpeJUHaMau HCTOBPEMEHO Paan
onpehuBama HajuoronHuje Gopme y K0joj ce CakeTo MHAMBHIyaIH3allH]je
T10jaM 3aIl0CICHUX KaJla je TO TOTPeOHO HMEHOBA-EM BPCTE 3aII0CICHUX Ha
KOje C€ OIHOCH H-€H HOPMaTHUBHU CaJp)kKaj HICTOBPEMEHO HeHurHopumyhu
HU ocTajie 3amnocieHe. Paau tora je morpeman penyKIMOHN3aM TBPIAUTH
Jla ce HOpME OB€ IJIaBe OIHOCE camo Ha oapeleHy BpcTy 3anocineHux.OBuM
JE3MUKHM pa3rpaHUYCEM OTKJama Ce HepasyMeBame y onpehuBamy
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caJipKaja yrotpeOJbeHOr 1ojMa 3aII0CIeHH U [I0jMOBa HACTaBHULIM BaCIIUTaYH
U CTPYYHH CapaJHHUIH LITO je JONPHUHOC O0J/bEM pa3yMeBamy CaIp:KUHE
HOpMH Koje cy oOyxBaheHne I'maBom VII 3akona.

4. HaBohemwe y nonHacinoBy riaseVII oBor 3akona oxpeleHe kareropuje
3aM0CICHHX: ,,HacTaBHUIIM BaCIUTa4M ¥ CTPYYHH CapaJHULU HEMa 3 LUJb
Jla penyupa rnojam 3anociIieHIX HabUXO0B Cajip)kaj Beh 1a n3aBajameM oBe
KaTeropuje 3aloCiIeHUX HarJlacH J1a Cy 3a lbMX pe3epBUcaHe oapelene npasHe
HOpME 300T BMXOBOT ITIOCEOHOT PaIHOIIPABHOT TI0JIOXKA]a.

5. Hema Hu jenHe HOpMe Koja OM y4HMHUJIAa OCHOBAaHUM 3aKJby4daK J1a
ce oapende wiana 155 oBor 3aKoHa OAHOCE caMo Ha oApeleHy KaTeropujy
3aMoCICHUX: HACTaBHKE BaCIMTaue U CTpy4He capaanuke.Kana ce ogpehene
HOPME OJTHOCE CaMo Ha Ty KaTeropujy 3aloCIeHUX TO je HOCEOHO Ha3HAYECHO
Kao HaIpuMep y oapendama Koje ce 0HOCe Ha:

- onpelheme ojMoBa: HACTABHUIM, BACIIUTAYU U CTPYYHHU CapaTHHUIIH,
capaJiHUK, IeIarOLIKHU ¥ aHAParoLIKH aCUCTEHT, IMYHU IpaTHial ¥ TOMONHH
HACTaBHUK U HUXOBE 3a/1aTKe,

- IMICHIY HACTaBHHUKA BaclluTaya 1 CTPYYHHUX CapaJHUKa U lbUXOBOM
CTPYYHOM ycaBpiuaBamwy (wiaH 135/6/7/8 u unan 147-151)

- YCIJIOBE 3a IIPHjEM y paIHH OZHOC M C TUM y BE3H 00pa30BamkE OBE
Kareropuje 3anociaeHux(wian 139-143);

- YCIIOBH 32 paJl HACTaBHMKA, BacllTaya U CTPYYHOI capajHuKa (4iIaH
144);

- CTaTyC NPUIPAaBHUKA U MIPUIPABUKA cTaxXucTe (uiaanl4s/6)

6. Kana ce ce y onrosapajyhumM Hopmama oBe riiaBe 3aKoHa O OCHOBaMa
cuctemMa oOpa3oBama M BaclMTamka TOBOPH O Ha3HAUCHUM KaTeropujama
3al0CICHUX TO C€ HE YMHU HE caMO HHUXOBUM HMEHOBameM Beh u
HaBohemEeM yCiIoBa 3a paj, YCiIoBa 3a IpHjeM y pagHu OZHOC, lbUXOBUX
3a/1aTaKa,00pa3oBama, CTPYyYHOT YCBpIIABamka U PO ecuoHaIHOT pa3Boja,
npaBa Ha JIMLEHIY U BEHOM H3/aBamby, CYCICH3UjU OAHOCHO ONYy3HMalby
JULEHLE, HAaYMHMMa 3acHHBamba PagHOr OAHOCA,IIPUIPaBHULMMA U
NPUIIPaBHULMMA CTaXXMCTHUMa, NMPOOHOM paxy, paay HACTaBHHKA Yy
WHOCTPAHCTBY OAMOpPHMMa W OJCYCTBY M HOPMH HEIOCPEIHOI paja
-aprymesar u3 ogpenoe unana 135-160 oBor 3akoHa Mehytum, Ha Taj HAaUMH
ce y PHUCYCTBY pa3jora u3 Tauke | He peayuupa caapxaj HopMu rinase VII
HA3HAYCHOT 3aKOHA CaMO He Ty KaTeOopH]jy 3alocieHuX Beh camo ucTuue
bHX0BA MOCEOHOCTH HUIITA BUIle 07 TOra*’.

30 Hcru ctaB ce 3acTyna Uy ofHOCY Ha HeMOryhHOCT mpeoOpaxaja paJHOr OJHOCa U KaJa
j€ ped O MPEeIIKOICKAM YCTaHOBaMa y OBOj CYZICKOj ouTynn: Hucy 0CHOBaHHM HH PEBH3H)CKH
HABOJIM JIaj€ Pa/IHU OJIHOC TY)KHJbE IIPEPacTao U3 paJHoT OHOCA Ha ofpel)eHo BpeMe y paHu
ofHOC Ha HeoapeheHo Bpeme o 3aKoHy 0 pany. 3aCHUBAmE, TOCTOjalbe U MPECTaHAK PATHOT
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MebhyTtum lege ferenda, muma ocHoBa 3a cTaB na ce Ha Taj HAYUH
0e3 pasyMHO ONpaBIaHOr pa3jora AOBOJAU MOMONHO TEXHHYKO 0CO0Jbe y
OBHM paJHUM CpeArHaMa y YyCTaBHO HENPUXBAT/HUB HEjEAAHAK I1OJIOXKA]
Yy OJHOCY Ha 3alloCJIeHE y OILITEM PaJHONPABHOM PEKUMY H 3aIMOCICHE Yy
JIp’)KaBHUM OpraHMMa ayTOHOMHHUM IOKpajuHaMma U jefuHunaMa lokaine
camoyrmpase. To 3aTo MOXXe OMTH HENOMYIITEHO HOPMHUPAmkE IPOTHBHO
3a0paHy JUCKpUMHHALM]E. 3a TAKBY Pa3JIMKy HEMa HU jEIHOT IPUXBATIHUBOT
pasznora. Tome y npuJIor HeKa MOCIyKe joII TPU IPO:

A) Ilpasulo Lex spetialis derogat legi generali Mmoxke ©MaTu pa3yMHO
ONpPaBIaHOI pas3jora y OAHOCY Ha oapelheHe kareropuje 3amocieHUX ¢
003UpOM Ha BPCTY M KapakTep MOCIIOBa, MOTpede 3a MoceOHOM MaXKHOM
y CeNIeKLMjU KaHauaaTa 3a 3arnociemne 1 canuHo.OBje ce He Mpero3Haje
HU jedaH O OBUX HUTH APYTHX Pa3yMHO INPHUXBAT/BHBUX paszjora Koju
Ou ompaBnao aa ce pagHONPABHU PEXHUM MOMONHO TEXHUYKOI 0c00Jba y
Ha3HAUCHUM yCTaHOBaMa HE IPENO3Ha y OMIUTEM PaJHOIPABHOM PEXHMY
M 3aTO MCKJbYUH U3 caJprKaja HOpMAaTHBHE OCEOHOCTHU KOja BpEIU y OAHOCY
Ha HACTaBHHKE, BACIIUTA4YE U CTPYUHO 0COOIbE

Bb) Onpende moceOHoOr 3akoHa - “lex spetialis” geporupajy oapenode
ommrer 3akoHa “lex generali”, mTO je jeMHO OX OCHOBHMX IIpaBHJIa
y IpUMEHH MaTepujanHor npasa To mo3BosbaBa M 3aKOH O paly Kao
MaTHYHH 3aK0H.! MehyTuM Kaja ce paju 0 HAMEIITEHUIIUMA IPETCTaBIba
nperepaHu GopMann3aM U3jeIHaYNTH Ha3HaYeHEe KaTeropyje 3arociIieHIX 1
HaMELITEeHUKE UCKJBYUYHUTH U3 ONIITET paJHO MpaBHOT pexknmMa. He moxke ce
Hah¥ HY Pa3JIor KOju onpaBaaBa pa3iuKy nuiMel)y paJHoOT MecTa HaMEIITCHUKA
y 00pa3jioBHUM yCTaHOBaMa(HaIpuUMep IMOCIOBU OpXKaBamka XUTHjCHE )
Yy OIIHOCY Ha HCTE IOCJIOBE Y ONILITEM PaJHOIPABHOM PEKUMY,IPKaBHUM
OpraHuMa 1 ay TOHOMHUM NOKpajuHaMa U jeJUHHUIIaMa JIOKaJIHE CaMOyTIpaBe.

B) Ha taj mHauun ce 6e3 pa3yMHO OIpaBAaHOr pasyiora OACTyIa OJ
CHUCTEMCKOT 3aKOHa KakaB je y oOsactu pagHor 3akonomgasctBa 30P u

OIHOCA y YCTaHOBaMa IPE/IIKOJICKOL, OCHOBHOT M CpEAmer 00pa3oBamba M BACIUTAMA,
perynuie noce6aH 3akoH — 3aKOH 0 OCHOBaMa CHCTeMa 00pa30Bamka M BACIIHTAkba, a He 3aKOH
0 paay. 300r Tora ce ¥ Ha OBajciyy4aj MpUMemYyje 3aKOH O OCHOBaMaH cUCTeMa 00pa3oBamba
1 BacIHUTama Kao jex crnenuanuc. [lo oBoM 3akoHy Koju je OMO Ha CHa3u Y BpeMe JOHOIICHha
pemiema 0 mpecTaHky pagHor omHoca (“’Cn. mmacaukPC” 72/09), y umany 132. crtaB 9.
ITponucaHo je 1a paJJHH OZHOC Ha Opel)eHO BpeMe He MOXe Ja MpepacTe y pajgHH OHOC Ha
neoxapeheno Bpeme.(IIpecyna BpxoBror kacaumonor cyna, Pes2 1560/2017 on 7. neuembpa
2017.romune, qOHETa OMIydyjyhn O peBH3MjU M3jaBJbEHOj MPOTHUB Npecyne AMenaruoHOr
cyna y Hosom Cany I'x1 478/17 ox 01.03.2017. r. noHeToj mo »xandu Ha npecyny OCHOBHOT
cyna y Hosom Canmy I11 121/16 ox 05.12.2016. ronune) — [Ipecyna nonera y Behy kojum je
npexacenasao cyauja [IpenparTpudynosuh MaTepmexe Cyacka mpakca

31 Ilpecyna BpxoBnor kacaumoHnor cyna, Pe2 1/2015 ox 20.5.2015. roqune [aparpad nexc
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HapyIaBa “jeJlMHCTBO MPABHOT MIOPETKa  3arapaHTOBAHO OAPEIOOM UYiIaHa
194. YcraBa PenyOnuke CpOuje..O ToMe ce M y TEOpHjU NMpU aHAIU3U
CyJICKe ITpaKce 3ay3MMa CTaB: Ja OCHOBHHM NPUHLIUIIN U IPABHU UHCTUTYTH
npeaBuleHN 3aKOHMMA KOjMa ce Ha CHCTEMCKH HaulH ypehyje jenHa odnact
JOPYIITBEHUX OHOCA Oy/1y UCIIOIITOBAHU U Y TOCCOHUM 3aKOHUMA, OCUM aKO
j€ THM CUCTEMCKHM 3aKOHOM M3PHYMTO MpoInucaHa MOryhHOCT Apyradujer
ypehuBama nctux nutama.’> Ucruna 30P je mponucao MmoryhHoCT npyradujer
ypehuBama HCTOT MUTamka, ajly MoApa3yMeBa ce J1a je TO YUYMHUO y MepH Kaja
j€ TO pa3yMHO ONpPaBAAaHO U IPUXBATIEUBO, @ HE Y CBAKOM CJIy4ajy Ia ¥ OHJAa
KaJla 3aTO HEMa HUKaKBOI ONpaBAama

Mebhytum, lege lata Ha3HaueHU 3aKOH je Y IPUMEHH I1a CE HEroBe
IIpaBHE HOPME MOPajy MOLITOBATH JOK OH BaXKH y IpaBHOM caoOpahajy mro
Bpeau U 3a onpendy wiana 155 cras 10 koja canprku 3a0paHy Ha Ha3HAYCHY
TEeMYy.

32 “TlocebaH 0ONUK yTHIIaja YCTABHOCYACKE KOHTPOJIE HA BPIICHE 3aKOHOAABHE (PyHKIINjE
BUJAH je M y OUTyKaMa y KojuMa YCTaBHH Cy[ MOCJIEImBUX HEKOJIMKO TOAWHA YTBphyje na
oapenode MojeAMHNX MOCEOHUX — CIICIMjaTHUX 3aKOHA (1ex cneyuanuc) HUCY y CarfiacHOCTH ca
YeraBow, jep po mo ouern Cyza, OCTynajy of ofpeaada oAcTynajy o oapenada CHCTEMCKHX
3aKoHa U TUMe MoBpel)yjy ,,yCTaBHO Hayeno jeTMHCTBA IPAaBHOT MOPETKA 3ajaM4eHo oipesdoama
. 4. u 194. YeraBa, Kao jenaH o OCHOBHHMX NPUHIIMIIA HAa KOjUMa TTOYMBA YCTaBHOIIPABHU
cucrem PemmyOmuke Cpouje”. V cymtunu, Cyn je y OBUM cilydajeBHUMa IeHHo u MehycoOHy
ycarnamenoct 3akoHa. [1o mpsu myT Cyx je To yunauno y Ommynu MVY3-231/2009 (Cayx6enu
macHuk PC, 6p. 89/10), xojom je yTBpheHa HEyCTaBHOCT 3akOHA O M3MEHaMa M JOIyHaMa
3axoHa o0 jaBHOM uHbopmucamwy (Cryorcoenu enacnux PC, 6p. 71/09), nHaBonehn uzpuauto y
obpasnoxemy Omyke 1a je y TOCTYIKY OIleHe YCTaBHOCTH ofipeada oBoOT 3aKoHa ,,Cy y3eo
y 003up u oxpende 3akoHA O TMPUBPEIHUM IMpecTynuMa [...] Kojum ce ypehyjy npuBpeaHu
MPEeCTyNnH Kao Moce0Ha BpCTa KaXIHUBUX JeNlaje yKa3zao 1a ,.Baxkehu mpaBHH CHUCTEM Yy
PenyOnui He MpaBu pasinKy n3Mel)y T3B. OPraHCKHX,0CHOBHHX WIIM APYIHMX 3aKOHA KOjH
nMajy jady IpaBHY CHAry Off OCTaIHX, "OOMYHHX 3aKOHA, IITO MMa 32 TTOCJIEANILY 1, CariacHO
onpendu wiaHa 167. YcraBa, YcTaBHM Cyl HHje HaaJIeKaH Aa eHH Mel)ycoOHy carmacHOCT
3aKOHa™, aJH JIa ,,yCTaBHO HAYEJIO jeIMHCTBA MPABHOT MOPETKA HAJIAXKe 1a OCHOBHH IPUHIIUITH
Y MIPaBHU MHCTUTYTHU NpeABUlEHHN 3aKOHMMa KOjUMa ce Ha CHCTEMCKH HauuH ypelyje jemHa
o0macT ApymTBEHHX OfHOCAa Oyly WCIOIITOBAHM W Yy MOCEOHHMM 3aKOHHMMa, OCHM aKo je
THM CHCTEMCKHM 3aKOHOM H3PHYHTO MpomucaHa MoryhHoct apyradujer ypehupamba HCTHX
mutama“. (p boca Henanuh:YTuiaj YcraBHOTr cyAckor nenama Ha BPUICHE 3aKOHOIABHE
BracTH. UnaHak je o0jeBibeH y myOnmkamuju: HomoTexHHKa M MpaBHUYKO pacyhuBame y
4mjoj cy u3paau ydectBoBanu Jenena Manuh Ilerponuxonoc, bumana Jlenennyan, Harama
Jwumvmutpujesuh,Jenena [Tonosuh u Jenena [mummh, U3nasau: [Iporpam Yjennmennx Hanuja
3a pa3Boj y Cpouju u IlpaBan daxynrer YHuBepsutera y beorpany str.265)
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Jlutepatypa u u3Bopu

[Ipenpar JoBanoBuh: MHTepecHa obenexja pagHOr ogHOCA.300pHUK
panosa IIpasHor akynrera y HoBom Cany, XLVII 4 (2013) 6p 4/2013 HoBu
Capn 2013 ctp.189.

Hp boca Henanuh: Ytumnaj YcraBHoOr Cy/JCKOT Aelialha Ha BPIICHE
3aKOHOJABHE BiacTH, Homomexnuxa u npasnuuxo pacyhusarse, IIporpam
Yjenumenux Hanuja 3a pazBoj y Cpouju u [lpaBau gaxynrer YHuBep3uTeTa
y beorpany.

bopusoje XKuskosuh: [Ipeodpaxaj pagHor onHoca PagHo 1 conmjaiHo
npaso, Yaconuc 3a TeopHujy U Ipakcy pagHOr U couujaiHor npasal ognna
XVII 6poj 1/2013 c1p.235-260.
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Borivoje Zivkovié,
Retired judge of Appellate Court of Belgrade

Statutory regulation of the transformation of the work relation
fo the auxiliary technical staff (appointed personnel)

Summary

Transformation of the work relation, concluded on temporary basis,
into the permanent work relations, is differently regulated in the labour
regulative in force in Republic of Serbia. Criteria is dependent on the work
environment in which the employee is achieving his rights and obligations
and responsibilities related to wok relations — which then determines the
appropriate Statute as applicable in such work environment. General labour
regulatory regime does not recognize derogation of this institute when appro-
priate disposition for its application is achieved. However, separate Statutes
on labour relations, apart from pointing to the general rule on labour, deviate
from this rule, and in accordance to the principle of specialty, are introducing
a personal reduction in this subject matter applicable for civil servants em-
ployed in state authorities i.e. civil servants in local government bodies and
autonomous provinces bodies. An exception exists in this, in governmental
bodies, when under ex lege conditions, a continuation of work for set period
of time (temporary agreement) from 01.01.2021. — can be achieved. In these
stated work environments, stated prohibition is not valid in relation to the
auxiliary staff (appointed personnel). In educational institutions, as per the
case law, a prohibition of the transformation of the work relation — is in force
in relation to all types of employees.

Keywords: General labour regulations, Separate statutes on work rela-
tion, temporary work agreement, transformation of work relations, employee,
civils servant, appointed personnel, state bodies, autonomous province, unit
of local government, educational institution, reduction of prohibition, pro-
hibition of transformation of the work relation, teaching staff.
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HpeFHeIIHI/I Hay4YHU yaHak*
Mapuja /Ipazuhesuh,”
Acucmenm Ilpasnoe paxynmema Ynusepsumema y Huwury

UDK: 364(4-672EU)

HOBYAHA JABAHKBA Y CUCTEMY
JAYTIOTPAJHE HETE™

Ancmpaxm: [Ipumapnu yusb 0602 paoa je ananiuza 21a6HUX U3a306a u
MpeHd06a y HAUUHy ypelherba ucnianme HOBYAHUX 0asarba y CUCIIEMY
Jdyeompajne Heze 1uya 3a6UCHUX 00 myhe Heee u nomohu, u Ha moj
noono3u dasarse npedioza 3a yHanpehere domahee cucmema. Paou
ocmeapersa HageoeHo2 Yusba, aymop y paody, Hajnpe, daje nojam u
Hasoou OCHOBHA oberedcia cucmema 0yeompajHe Heee, AHAIUUPA
Mmoeyhe nHauune mweeose opeanuzayuje u 0OauUKe 0a8arba YHYmap
moe cucmema. Y opyeom deny paoa, aymop oaje npeened 2id6HUxX
Kapakmepucmuxa cucmema 0y2ompajHe Heze e8pOnCKUx opaicasa
Kpo3 ocpanuuen 6poj npumepa Havuna ypehera ucniame HOGUAHUX
oasama. Tpehu oeo paoa je noceehen nayuonarnum pewersuma. Ha
Kpajy, y uemspmom 0eny pada aymop yKasyje Ha u3a3ose u npenpexe
€a Kojum ce cyouasa HayuoOHAIHU cucmem dyeompajue neee (unu b6ap
HeKU 1e208U eeMeHmu) u daje npeodioze 3a mhe2080 yHanpeherve.

Kyune peuu: noguana dasara, cucmem oyzompajme neze.

" e-mail: marijad@prafak.ni.ac.rs
* Pax je HacTao kao pesyarar GpuHAHCHpama o1 cTpaHe MHHHCTApCTBa IPOCBETE, HAYKE
TexHoioImKor pa3soja PC mpema yrosopy esuaenuuonn 6poj 451-03-68/2020-14/200120.
Pao npummen: 05.08.2020.
Pao npuxsahen: 27.08.2020.
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1. YBog

MHora iuia 300r cTapocT, 00JeCTH, HHBATUIHOCTH U CIMYHUX
pasinora HECY Yy MOryhHOCTH Ja ce cTapajy o cedu, Te Majy motpedy 1a um
ce mpyxu nomoh y HopMaiaHoM (yHKIMOHHCcamwy.! OBaKkBe yciayre 4ecTo
HHUCY Y MOT'YHHOCTH J]a MM IIpY’Ke YIAHOBH IOPOAMIIE, T€ UM je TIOTpeOHa
opranu3oBana omoh 3ajennune. [lomro cy HemohHa aHIIa HEPETKO U cabux
npuxona, a nmorpeda 3a moMohu W HEroM APYTOr JIMIA U3UCKY]je J0JaTHE
TPOIIKOBE, MOTPEOHA UM je TOJPIIKA JIp)KaBe y HHXOBOM (PHHAHCHPAY.
300r TOra Cy MHOTe JIp’KaBe pa3BHIIE CHCTEME IyTOTpajHE HeTe.

JlyrorpajHa Hera moapasyMeBa YHTaB HHU3 yCIyra Koje ce Mpyxajy
JHIMIMA Ca CMarkeHOM (py HKIIMOHATHOM CIIOCOOHOIIT Y, MEHTaTHE HITH (DH3HYKE
HPHUPOJIE, a KOja CY, CIIEICTBEHO TOME, Ty’Ke BpeMeHa 3aBHCHa 071 Tyhe momohn
y 00aBJbary OCHOBHHX KUBOTHUX aKTHBHOCTHU. Y CHCTEM JyTrOTpajHE Here
crajia MeMIIMHCKA Hera, yCIyre NpeBeHIInje, peXaOuInTalje, HaainjaTuBHOT
30pumaBama, momMoh y kyhu mnu nomoh y o0aBibamby HHCTPYMEHTATHUX
AKTUBHOCTH CBAaKOJHEBHOT HBOTA. L{MJb TyroTpajHe Here je ocCUryparTH Jia
TojeINHAIl, KOjU HHje y TIOTITYHOCTH CIOCO0aH J1a ce OpuHe 0 ceOu, MOXKe
oJlp>KaTh HajOoJBM MOTYhH KBalUTET )KUBOTA, y3 Hajsehu moryhm crenen
HE3aBHCHOCTH, ayTOHOMH]E, JINYHOT HCITYHEHha U JbYICKOT JIOCTOjaHCTBA.
JyrorpajHa Hera Hema 3a IUJb Ja eTuMHUHUIIE OonectH, Beh na yOmaxu
HaTy, CMaby HeJlarOHOCT, HaJIOKHAIH eheKaT OrpaHHYeHa y3POKOBAHUX
Oonemrhy 1 MHBAIMIUTETOM, U OJp>KaBa HajooIke Moryhe HIUBOE (pru3HYKOT
¥ MEHTAJHOT (pyHKIIMOHHCAHA JbYIH.

INocTojehu nmpaBHU OKBHp 3a 1yroTpajHy Hery y EBpomnu je Pesuanpana
€BPOIICKa COoIMjaiHa MToBeJbha, 00aBe3yjyhu nokymeHT CaBeta EBporre, unju
wiaH 23. peryJuiie npaBo CTapHjuX JUIa Ha COLMjalHy 3amTHTy. Kpo3
OBaj 4JiaH, Jp)KaBe YJlaHUIIE ce 00aBe3yjy Ja oMoryhe crapujuMm Jumuma
Jia cI000IHO omabepy CBOj HAYHMH JKMBOTA M Ja BOJE HE3aBUCAH JKUBOT Y
CBOM ITOPOINYHOM OKPYIKEHY, IIPYKambeM 3/[paBCTBEHE 3alITHTE U yCIyra
KOje cy UM NOTpeOHE Yy BUXOBOM CTamy. 3eMibe EBporicke yHuje, oBy
HOJIMTHKY CIIPOBOJIE ITyTEM OTBOPEHOI MeTona KoopauHanuje. To je mex
MeTOI, Kojer o0JINKYjy yHAIpe J0rOBOPEHH IIHJbEBH, CTaHJap/IH, CMEPHHIIE,
WHJIMKATOpH, apaHXkMaHu npahema, a ApkaBe wianuie Oupajy kako he na
UCITyHE OueKHBaHo. 113 oBor pasiora, npyskame Ayrorpajae nere y Esporun
KapaKTepHIly 3Ha4yajHe pas3yinke u3Mel)y (1 yHyTap) 3eMajba, yIIIaBHOM y
HAa4YMHY Ha KOjU CE€ CHUCTEM OpraHm3yje (01 CTpaHe jaBHUX, HETPOPUTHUX
WK TpOo(UTHHUX TpyrKaiama yciyra), IpeMa THITY/BPCTH JaBama (HOBYaHEe
HaKHaJIe WIM HaKHAJe y HATYpH) U HAYMHY KaKoO Ce TeHEepUIIy pecypcu
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(myTeM OIIITEr ONoOpe3nBarma, 00ABE3HOI COLMJAJIHOI OCUTYpamba WU
JIOOPOBOJBHOT IPUBATHOT OCUTYPAHa).

V3 paznauunTe cuTyanuje y ApxKaBama, HeKU J0AaTHU (aKTOPH YMHE
KOOPJAMHALN]Y MOTUTHKE JyTOTPajHe Here H3a30BHOM: CJIOKEHOCT CUCTEMA
(MemaBUHA 3IPaBCTBEHE U COLMjaJIHE 3aIUTUTE, JOAATHO 3aKOMJIMKOBAaHA
HEIOCTAaTKOM KoopAuHaluje u3Melhy mux); noremkohe y npahemy, 36or
HedopManiHe npupoae BehmHe yciayra M HENocTojama JIOrOBOPEHHUX
rokasarejba ucxoja M (pa3yMHO) yHnopenuBux noparaka. Mnak, nako He
MOCTOjU UCTO PEIICH:E 3a CBE, M3a30BH Ca KOjUMa Ce APKABE CyouaBajy Ccy
YIJIaBHOM HCTH: M3a30B a/ICKBaTHOCTH 300T HEpa3BHjEHOCTH (HOpMaTHUX
yciiyra Koje (uUHaHcHMpa Ap’KaBa M HEIOCTAaTKa KOMIUIEMEHTapHOCTHU
u3Mely dopmanHo u HehOpMaTHO MPYKEHUX YCIIyra; U3a30B KBaJIHUTETA,
jep he memorpadcke npomene noseharu Tensuje usmelhy obuma Here u
HCHOT KBAJIMTETA; N3a30B 3allOlJbaBaka, I0CEOHO 3a KEHE, KOje Cy YeCTO
HeOpPMaJIHU HETOBAaTEJbH; U KOHAYHO M3a30B (DMHAHCH]CKE OAPKUBOCTH,
MOBE3aH Ca CTapeHEM CTAHOBHHUIITBA M MoBehamkeM jaBHE NOTPOLIHE 32
JIyTOPOUYHY HETY.

Penry6niuka Cpouja je parudukosana ui. 23 PeBugupane eBporcke
COLIMjaJIHEe TIOBEJbE® U y TPOLECY je mpuapykuBama EBpPOICKOj yHH]H,
na je y o0aBe3u Jja BpIIM ycarjalaBamke CBOjUX MPOIKCA ca EBPOICKUM
cranaapauma. Jla au je oHa To yYMHUIIA, OTHOCHO ITOCTOjU JIM HHTETPUCAHU
cucteM nyrorpajae Here y PemmyOnunum CpOuje, Koju Cy HBeroBH €JIEMEHTH U
riaBHa o0enexja, Ha KOju Ha4HMH je OpraHu30BaH U Kako ce ¢punacupa Ouhe
IpEeAMET pa3Marpama y oBoM pany. Texumrre hie, mnpuToM, OUTH Ha HOBYUAHUM
€JIEMEHTHMa OBOT CUCTEMA.

1. OcHOBHH NOjMOBH M 00eJie:Kja cucTeMa 1yroTpajHe Here

1.1. Ilojam oyzompajne neze

YHyTap 3ajeHUIle eBPOIICKUX 3eMalba MapajieiHO MOCTOjU BHIIE
paznuuuTHX AePUHHUIM]A MojMa qyrorpajue Here. Kao Hajmmpa, nonasHa
OCHOBa KOpHUCTH ce oipeherme Opranusaiuje 3a eKOHOMCKY capaiby U pa3Boj
(OELL) xoje nedunwmIe AyroTpajHy HEry (3alITHTY) Kao ,,IOTUTHKY Koja
Mpe/ICTaB/ba MIPECEK CUTYAIIMje Y IPyKamy oapelheHor Opoja yciyra 3a Juia
KOja cy 3aBUCHa o1 Tyhe momMohu y OCHOBHUM JIHEBHMM aKTHBHOCTHUMA M

TOKOM JY’Ker BpeMeHCKor nepuona’ JlyrorpajHa Hera o0yxBaTa yciyre

2 3axoH o moTBphuBamy PeBmmmpane eBpoICKe colmjaiHe moseswe, ,,Cn. rmacauk PC —
Mehynaponau yrosopu*, 6p. 42/09.
3 The Organisation for Economic Co-operation and Development (OECD), Long-Term Care
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3paBCTBEHE M COLMjAJIHE 3aIITHUTE, KOje Cce MpyXajy y Kyhu unu y
MHCTUTYLHOHATHOM OKPY Kby MOjeAMHLIMMA KOjUMa je HeOIX0Ha MOAPILIKa
y 00aBJbamy CBAKOAHEBHUX aKTHBHOCTH TOKOM Jy>KEeT BPEMEHCKOT IIEPHOJIA.
[Noppiika nogpasymena:
* nomoh y o0aBsbamy OCHOBHUX JHEBHUX akTuBHOCTH (OLA) Kao
HITO Cy KpEeTambe, Xpambemne, 00J1auee, 00aBIbatbe THYHE XUT'H]jCHE;
* mnomoh y o0aBJbarby HHCTPYMEHTAJIHUX JHEBHUX aKTHBHOCTHU
(MA), kao 1mTo je mpunpeMame XpaHe, KyloBHHA, IPEBO3, UTA.
*  CECTPHMHCKY W NaJIMjaTHBHY HETy (IpeBUjame paHa, IPeBeHLU]Y U
Jeyene IeKyOnTHCa, 1aBamke JIEKOBa, yMamemhe 00110Ba, mpahemne
3JPaBCTBEHOT CTamba).*

JyroTpajHa 3amrtuTa ce npy»a HeMoNHUM cTapuM 0cobama 1 TOCeOHUM
rpynamaJbyan, ocodama Koje uMajy pru3nuKe Ui MEHTaJIHE CMETHbE, KOjUMa je
HEOIXO/HA MTOPIIKA U IOMON Y IbUXOBUM OCHOBHHMM JIHEBHUM aKTHUBHOCTHMA.
[lorpebe Ha koje ce oxroapa AYroTPajHOM 3aIUITUTOM Hajuenihe cy KO
rpyne Hactapujux ocoba (80+) koja je ncToBpeMeHO H y HajBeheM pu3uKy
0[] IyTOTPajHUX XPOHUYHUX 000Jb€Ha KOja BOJE y (pU3NUKe MM MEHTAIHE
HECIIOCOOHOCTH, OJHOCHO 3aBUCHOCT.” [lepuHuIMje qyroTpajHe 3aITuTe
Ce y EBPOIICKUM 3eMJbaMa Pa3iInKyjy ca CTaHOBHIITa ofpehema qyKuHe
kopuihema, onpehema npoduiia KOpUCHUKA, Ka0 U 00MMa U BPCTE yCIyTa.
W nunwuja pasrpannyema n3Mely 3ApaBCcTBEHE M COLMjaIHE KOMIIOHEHTE
y DyTOTpajHOj 3alITHTH CE BEOMa Pa3IMUUTO MpakTukyje. McTto ce Mmoxe

for Older People, OECD Health Project, 2005, 10, noctynHo Ha: https://read.oecd-ilibrary.
org/social-issues-migration-health/long-term-care-for-older-people 9789264015852-
en#ipagell, 23. noBemOap 2018. ronune. [lopex HaBeneHe, Ka0 KOPUCTAH MOYETAK 32 JaBAHC
OJIroBOpa Ha MHTAE IITA je TAYHO AYTOpPOYHa Hera, KOpUCTH ce U Aeduuunmja MHacTUTYyTA
3a MeAuIMHYy U3 Bammuarrona 3 1986. ronuHe mpema Kojoj ¢y TO “BapHjeTeTH PasIHYUTHX
3PABCTBEHNX M COIMjATHUX YCIIyra Koje ce Mpykajy ocobama KojuMa je oTpeOHa cTamHa
nomoh 300t ¢pu3HYKOTr WK MeHTanHor naBamuaurera”. 1. Carpenter, J. P. Hirdes, N. Ikegami,
Long term care: a compexity challenge, OECD Obserever, November 2001, 27, noctymHo
Ha:  http://oecdobserver.org/news/archivestory.php/aid/558/Long term_care: a complex
challenge.html, 25. nHoBembap 2018. rogune.

4 F. Colombo, A. Llena-Nozal, J. Mercier, F. Tjadens, Help Wanted? Providing and Paying
for Long-term Care, OECD Health Policy Studies, OECD Publishing, 39, 2011, noctynHo Ha:
https://read.oecd-ilibrary.org/social-issues-migration-health/help-wanted 9789264097759-
en#ipage3, 15. nosembap 2018. romune; B. Lipszyc, E. Sail, A. Xavie, ,,Long-term care:
Need, use and expenditure in the EU-27“, Economic Papers 469, European Commission,
Directorate-General for Economic and Financial Affairs, November 2012, ctp. 7-8.

5 T. Muir, ,,Measuring social protection for long-termcare*, OECD Health Working Papers,
No. 93, OECD Publishing, April 2017, ctp. 14.
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3aKJBYYUTH U 32 OIHOC KOopHIINemna pexaOuInTaHoOHUX YCIIyra U BpeMeHa
IPOBEACHOT Ha JICUeky Y OOJTHHUILU UM y HEKOj APYTOj HHCTUTYIU)H.®

Paznuke y mojMy OyrorpajHe 3alliTHUTE IIOCTOje Uy BHUDEHY
,»3aBHCHOCTHU* 0C00E KOja je KOPUCHUK OBUX yCIIyTa’, Kao U Y OJHOCY Ha TO Jia
JIM ce TOAPIIKA [IPY’Ka y BUAY HOBUaHE HAKHAJE WM KOHKpeTHe ycayre. Mero
TaKo, MoaynapHocT Mehy npkaBama He OCTOjU HH y Torjeny AeduHucama
KOpHUCHHUKa yciyTa (na i he To OUTH MojearHaLl WIH HIIP. IOPOANLA), KAao
HU KOJ TEHEPaJHOT pa3rpaHudema Ko he OMTH mpyx)aouu yciayra Lejoj
MOITYJIALMj1 TOTEHIMjaTHUX KOPUCHUKA, OAHOCHO KOja je M KakBa yJiora
JABHOT U IPUBATHOT CEKTOPA U MOPOIUILIC.

CIMYHO Kao Y 3aKOHOJIABCTBY U IPOrPAMCKUM aKTHMa, U y TUTEPaTypH
ce nyrorpajHa Hera, Hajuemhe, neduHHIIE KAa0 YMTAB HU3 yCIyra Koje
ce 00e30elyjy y aykeM BpEMEHCKOM IepHoy ocobama Kojuma je momoh
HEOIXOAHA KOHTUHYHUPAHO, 300T MPUCYTHUX (PU3MUYKUX WM MEHTAJIHUX
cMeTiU.? Y IpeM CMHCITY, CUCTEM IyTOTpajHE Here yKJbydyje U IPEBEHTHBHE
AKTHBHOCTH (IIPEBEHIIM]ja 1aJ10Ba, IPEBEHTHBHHU NPEIJCn. . .), MEAUIIMHCKY
pexabunurtaunjy (OKynauuoHa M (U3MKalHa Teparvja), MOAPIIKY 32
YKJbYUHBaE y APYIITBEHE aKTUBHOCTH (0/1a3aK Yy LPKBY, KO IpHjaTesba),
noMoh y M3HajMJbHBalby aCUCTUBHE TEXHOJIOTHje, MOAPILIKY HeopMaTHUM/
HOPOANYHUM MPY’KAoUMa Here u 1pyro.’

1.2. Opzanuzauuja cucmema oyzompajne neze

3a 10cTH3amke BUCOKOT HUBOA KBAIUTETA M epUKaCHE yroTpede pecypca
y Npy’Kamwy yclyra AYTroTpajHe 3aliTHTE y HAI[MOHAIHHUM WM OKBUPHMA
JIOKaITHE 3ajeIHHIIE OJi CYIITHHCKE BAYKHOCTH j€ aJleKBaTHA OpraHM3allyja
W KOOpJIMHAIMja YHYTap CUCTeMa JyroTpajHe Here. Buiectpyka u 4ecTo
y3ajaMHO noacthyyha XpOHWYHA CTamba, 3aXTEBAjy MPYKaAbe Pa3InIYUTHX
obOninka 3amrure. CucTeM AyroTpajHe Here Ou TpebaJio Ja ocurypa jaa
KOPHCHUIIM TIpaTe jeJaH KOXEpPEeHTaH NyT 3allTUTE Y3 oArorapajyhu

6 PenyOnmuxy 3aBOJ 3a COIMjaIHY 3alUTUTY - JEAMHUIIA 32 MOHUTOPUHT H eBaiyanujy, O
€BPOIICKOM KOHIIENTY JYroTpajHe 3aIITHUTE M NPAKTHYHUM HCKYCTBHMA Yy MHJIOT IPOjEKTY
aKpeIuTalyje mporpama yciyra ayrorpajue samrute y Cpouju, Coyujarna mucao, 6p. 60,
2008, cTp. 2.

7 Tlonerze ce ,,3aBUCHOCT" TIOCMarpa y OJHOCY Ha MOTYRHOCTH KOHKpETHE 3ajeIHHUIIE Ja
,[IOKpHBa““ onpeheHe pusuke.

8 M. M. Gianino, J. Lenzi, M. Martorana, M. Bonaudo, M. Pia Fantini, R. Siliquini, W.
Ricciardi, G. Damian, ,,Trajectories of long-term care in 28 EU countries: evidence from a
time series analysis®, The European Journal of Public Health, Vol. 27, No. 6, October 2017,
948-954.

9 European Commission, Long-term care in the European Union, Office for Official
Publications of the European Communities, Luxembourg, 2008, ctp. 3.
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TpeTMaH (JIeYeHe) y aJIcKBaTHUM OKOJHOCTHMAa, HE3aBUCHO OJ] HETOBHX
OpraHM3aloHUX 0COOEHOCTH, T€ 1a UM OMOTYhHM KOHTHMHYUTET 3alITUTE
HE3aBUCHO OJ] Pa3JIMUYUTHX HUBOA MIPYXKamba yCiIyra (JJOKaJHU, perHOHAIHH
nin HatmoHnatHu).'* To je Moryhe camo ako je CHCTeM MPaBUITHO OCMUIIIBEH
u KoopauHHUcaH. [JoOpoM KOOpAMHAIIMjOM COLMjaTHUX M 3APABCTBEHUX
yciyra u3berasa ce 1yIUIMpamke akija u NPy>KeHUX ycllyra U peaykyje ce
¢uHaHCHjcKO onTepeheme.

Yrnpkoc HaBEACHOM, Y MHOTHM €BPOIICKMM 3€MJbaMa, CHCTEM
IyroTpajHe Here Huje rnoceOHa obiacT conujanHe nojautuke. Hamporus,
HajBehn Opoj 3eMasba KapakTepuiue (parMeHTalyja OArOBOPHOCTH U
MOJIMTHKA, U TIOCJIEANYHO HEAOCTaTaK MHTErpanuje u3Mely 31paBcTBEHUX
U COLMjATHUX KOMIOHEHTH TyroTpajHe Here. [lyrorpajHa Hera ce 0OMYHO
¢duHaHCUPA U3 PA3IMYUTHX U3BOPA U OpPraHKU3yje Ha Pa3JIMYUTUM HUBOUMA,
Y XOPU30HTAJIHO U BEPTUKAIHO.

Tako, y opraHusanuju AyroTpajHe Here IMOCTOjH, Ipe CBera,
XOpU30HMAIHA nodend 002080pHOCcMuU U3Mel)y CeKTopa 31paBCTBA U COLIMjaTHE
3alITHTE Y CMHUCITY pPeryiucama, GuHAHCUpaba U IIpyKama yciuyra (Ipumepa
panu y Ayctpuju, benruju, ®pannyckoj, Hopsemkoj, Benukoj bpuranuju
[ocum LkoTcke]). OBa Xopu30HTaJIHA TTOJEIa OMETa KOOPAWHALIH]Y CUCTEMa,
a y HeKHUM 3eMJbaMa YakK CIIyTaBa IpY>Kambe ycilyra, 300r MOJIUTHYKUX
HecyrJlacuIla OKO Tora Ko Tpeda Ja IiaTu npyeHe yciiyre, Kao IIpo je To
ciyyaj y JlutBanuju. ma, mehytum, 3eMasba Koje cy ycrene a OpraHusyjy
CBOj CHCTEM Ha peJaTHMBHO MHTErPUCAH HAYMH M3Mely 31paBcTBeHE U
counjanne 3amtute (Hnp. Mpcka, [lancka, Benuka bpuranuja/lllkorcka).
VY HopBsemikoj ¢y yYUHBEHH HOBHjU HAINIOPH Jla ce 00O0JbIa KOOPAMHALIH]A
n3Mel)y 3paBCTBEHUX U COLMjalTHUX aclieKaTa JyroTpajHe Here. Y TOM IHJbY
je ynora onmTuHa (yKJbyuyjyhu u ¢puHaHCHjCKY OITOBOPHOCT) OjavyaHa.
Xonannuja ce, nak, ox 2015. rogune, y uniby odesdehuBama puHaHCHjCKE
OJPKUBOCTH, KpeTajla y CyIpOTHOM CMEpY: OJ MHTEI'PUCAHE HALMOHAIHE
IIeMe Ka IeMH Koja YKJbyyje pa3jInuuTe HUBOE YIIPaBJbarba U OTOBOPHOCTH
nozesbeHe n3mely 31paBCTBEHE U COIMjaTHe 3amTuTe.!!

Xopu3oHTaIHA [T0AeNa n3Mel)y 3ApaBCTBEHOT M COLIMjATHOT CEKTOPA je
BpJI0 yecTo npaheHa gepmukainom noderom 002080pHocmu, ca opiamhemnma
MOZICJbeHUM H3MeD)y pa3IMunTUX HHCTUTYIMOHATHUX HUBOA: HAIIMOHAJIHOT,
PErMOHATHOT U JIOKATHOT. 3IpaBCTBEHE YCIyTe Y CUCTEMY AYrOoTpajHa Here
00MYHO Ce PEryJIHITy U (UHAHCUPA]y Ha HALIMOHAJIHOM HHUBOY (IIpUMEpa paau

10 PemyOnuuku 3aBOJ 32 COLMjAIHY 3aIUTHUTY, op. cit., cTp. 9-10.

11 S. Spasova, R. Baeten, S. Coster, D. Ghailani, R. Pefia-Casas, B. Vanhercke, Challenges
in long-term care in Europe - A study of national policies, European Commission, August
2018, ctp. 12.
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y ®pannyckoj u Benukoj bputanuju), a noHerae 1 Ha peruoHaTHOM HUBOY
(anp. y Janckoj m Uranuju). Conujasina 3alITUTa, KOja yKIbydyje yciayre
Here Koje uMajy 3a I1Jb Jja IOMOTHY 0COOH Koja je 3aBucHa of Tyhe momohu
y 00aBJbarby OCHOBHUX JTHEBHUX M HHCTPYMEHTAJIHUX aKTUBHOCTH (Ka0 IITO
cy KkyhHu nocinosw, jeno utn.), GuHAHCHUPA CE U PErYyJIUILE HAa HAIIHOHAITHOM
HUBOY (mpumepa paau y byrapckoj, Mahapckoj, Utanuju u CioBenuju), Ha
PETHOHATHOM HJIU JIOKaJIHOM HUBOY (HIIp. Y Hanckoj @uHckoj u Hopserkoj),
a4ecTo M Kao komOuHanuja u3Mel)y oBa Tpu HuBoa (HIp. y Ayctpuju, benruju
1 OpaHIyckoj).

C 003upom z1a ce TyroTpajaa 3amrura ooe3oehyje y pparMeHTHCAaHUM
yCIIOBUMa U /1a C€ IBOME MOXKE YIPaBJbaTH ca HIDKMX HHBOA BIIACTH,
HAllMOHAJIHU CTaHJAapAud MOTY OCHT'YpaTH jeAHOOOpasHy MOKPHUBEHOCT
ycayrama H yjeHaueHo (MHaHCHpabe Yy CBUM PETHOHMMA JIpKaBe (Kao HIIp.
y Benukoj bpuranuju, [lnanuju u llBeackoj). OBakas npucTyn omoryhasa
Belly YKJbYUEHOCT CBHUX OBHMX aKTE€pa TaKO Ja Cy pasIM4uTe ciyxOe
100po obaBemTeHe jeHe O APYTMMa U MOTY JIaTH CIMYHE MHpOpManuje
KOpHCHUIIUMA. JenaH IpyTraunju MexaHh3aM OCllamba ce Ha OKBUPHE YTOBOPE
n3Mely ocurypaHuka AyroTpajHe 3alliTUTE M IpyKajama yciayra (Hop. y
Hemaukoj). Kao nogarak HaunoHaIHUM CTpaTerujama, MHTErpamnmja yciayra
OYroTpajHe 3alITUTE U YjeIHauaBamke PUHAHCUPatba 38 JyrOTpajHy 3alITHTY,
Takole, MOTy JOMpPUHETH MOOOJbIIAY KOHTHHYHTETA 3amTuTe.” Tako cy
HEKe 3eMJbE paJniic Ha TOME Jia yjeAHauye (puHacupame 1yroTpajHe 3alTHTe
Yy OJHOCY Ha KOMIIOHEHTE 3APAaBCTBEHE M COLHUjalIHE 3aITUTE u3Mely
pa3IMUUTUX HHUBOA BiacTu: Hemauka je yBesna oOyXBaTHO OCHTYpame
IyTOTpajHE 3aIITUTE KOje Mpyka NOAPIIKY (GOpMaIHUM U HEe(OPMAIHUM
npy»aounma 3amrute', AycTpuja je nHTerprcaia aaBamba y IyroTpajHoj
3aTHTHU 3a oTpede hopmanHe u Hepopmanne 3amrute', 10K je Benuka
Bputanuja BehuHy cBOjuUX cpeicTaBa 3a cOLHMjaliHE yclyre pa3Buiia Ha
JIOKaJTHOM HUBOY y3 MOryYRHOCT J1a OOJHUIIE HAIJIaTe JIOKAJIHUM BIACTHMa
aKo HUCY y MOIyhHOCTH Jja OTIIyCTE MauMjeHTa yciea HeJocTaTKa yciayra
JIyrotpajHe 3amrure.'®
12 Ibid.

13 PemyOnuuky 3aBOJ 32 COLMjANIHY 3aIITHUTY, op. cit., cTp. 11.

14 B. Augurzky, W. Schmihl, H. Tauchmann, Annual National Report 2011 - Pensions,
Health Care and Long-term Care - Germany, On behalf of the European Commission, May
2011, ctp. 25

15 E. Pommer, I. Woittiez, J. Steven, Comparing Care - The care of the elderly in ten EU-
countries, The Netherlands Institute for Social Research, The Hague, November 2007, ctp.
13-14.

16 A. Tinker, L. Kellaher, J. Ginn, E. Ribe, 4ssisted Living Platform - The Long Term Care
Revolution, Housing Learning and Improvement Network, September 2013, ctp. 31.
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1.3. /lasama y obnracmu cucmema oyzompajne neze

JlaBama y OKBHpY CHCTEMa JyroTpajHe Here ¢ MOTY MOJCIHUTH Ha
HEHOBYaHa (OJIHOCHO yCIIyTe) U HOBUaHA JaBama. Henosuana dasama Tj.
yClIyre MOXXeMO MoCMaTpaTH MpeMa TUITY/BPCTH yclyre Koja ce Mpyxa,
HE3aBUCHO O] MECTa Ha KOMe ce Mpy»ka. Tako paziuKyjeMo 31paBCTBEHY
HETY U Y OKBHPY € NAJINjaTUBHY HETY M XOCIIHC, YCIYTY JIMYHE Here, moMoh
Yy HHCTPYMEHTAJIHUM JHEBHUM aKTUBHOCTHUMA U JpyTe YCIyre COLHUjaTHe
samrute.” Kama mocmarpamo yeiayre mpema MecTy IJie ce IpysKajy, OH/a ce
MOJKE Y HajIIupeM cMHCITy pehu 1a ce OHe Ipy’Kajy Y HHCTUTYIIHOHAIHUM UJTH
BaHWHCTUTYIUOHAIHUM YCIOBUMA. 33 6AHUHCTHUMYYUOHAHE YCayee denhe
ce KOPHUCTHU U3pa3 ycayee y 3ajeOHuyu Kao MWUPH 10jaM MOoA KOjH craaajy u
yciIyre Koje ce npyxajy y kyhuum ycinoBuma.® Veryee uncmumyyuonanne
Heze Cy yCIyTe 1yroTpajHe Here — HOIPLIKa Y OCHOBHUM M MHCTPYMEHTAITHUM
nueBHUM akTuBHOCTHMA (OJIA 1 M [IA) 1 3npaBcTBEeHa Hera - Koje ce IpyxKajy
y MHCTUTYLHUJH KOja je Y UCTO BpeMe U npeduBaiumTe KopucHuka'” OBe
crazajy AOMOBH CECTPUHCKE HETe, JOMOBHM CTapUX WU PEe3WICHLMjaJIHU
CMEIITaj, Kao IITO j€ CTAHOBAIE Y3 MOAPIIKY.

Hosuana dasamwa omoryhaBajy (hiaeKCHOMITHOCT ¥ U300p KOPHUCHUKY
W/WIA TOAPIIKY 32 HedopMaliHy mopoaudHy Hery. Lundsgaard (2005)
pasiuKyje TP OCHOBHE I'pyIle HOBYAHHX JaBama: ,,[IepcoHaiHe Oyuere”,
HOBUYAHM J0JaTaK Koju ce ucrnjahyje KOPHUCHHKY, a KOjU OH/a TpOLIH
M0 CONCTBEHOM H300py, M HOBYAHH J0JaTaK KOjU ce miaha ITUPEeKTHO
HeroBatesby.” |, [lepconannu 6yyemu” Cy HOBYaHA JlaBarmba KOja KOPUCHHUK
MoOpa J1a ynoTpeOH 3a KyOBUHY yclyre o NpodecHoHallHe areHuuje Win
JUPEKTHO Ol MHIAMBUIYaTHOI HeroBaTesba. be3 o03upa ko je mpyskaar
yciIyre, 0BO AaBarbe HYKHO MoApa3yMeBa (OpMaHH yTOBOP O 3aMOIIJbaBamby.
2 Jlooamaxk 3a nomoh u neey opyeoe auya naje ce KOPUCHUKY U HAMCHCH je
MOKPUBay Jiefla TPOILIKOBA 1YrOoTpajHe Here, MpU YeMy y NMPUHLUITY HE
nocToju 0baBe3a 3anonbaBama HeropaTesba. Y BENMHHU cllydajeBa JoaTaK

17 T. Markosuh, K. Cranuh, Coyujarna 3awmuma y cmapocmu: Ooyeompajna Heea u
coyujanme nenzuje, Paxynrer 3a eKOHOMU]Y, GUHAHCH]E U anMHUHUCTpaunjy, beorpax, 2014,
ctp. 19.

18 C. J. Whitlatch, L. S. Noelker, “The Role of Family in Community-Based Long-Term
Care”, Long-term care in an aging society, (eds. Graham D. Rowles, Pamela B. Teaster),
Springer Publishing Company, New York, 2016, 63.

19 Colombo et al., op. cit., cTp. 13.

20 J. Lundsgaard, Consumer Direction and Choice in Long-Term Care for Older Persons,
Including Payments for Informal Care: How Can it Help Improve Care Outcomes, Employment
and Fiscal Sustainability?, OECD Health Working Papers, No. 20, OECD Publishing, Paris,
2005, cTp. 14.

21 I. MarkoBuh, K. Cranuh, op. cit., ctp. 19.
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ce TPOIIHM Y OKBHPY MOPOAUYHOT Oyrieta.”? Jooamax 3a ne2osameba NMa
3a IWJb J1a JICTUMUYHO KOMIIEH3Y]je MPOIYIITeHU MPUX0 HeroBaTesba. OBaj
JIO/IaTaK je 0OMYHO HU3AK U Y€CTO MOAPa3yMeBa 1 HEKe 10JaTHEe MaTepHjaiHe
KPHUTEPHUjyME 3a EroBo 00ujame.* JlogaTak 3a HEroparesba HUje 3aMHUIIIbCH
TaKo J1a y MOTIYHOCTH KOMIICH3Yje BPEIHOCT MPOMYIITEHOT paja, Beh aa
00e30e11 MUHUMYM TIPUXO0/Ia OHOME KO 300T Here JApPYyror JIMIa HHje Y
moryhHocTu na paam.>

2. HoBuana 1aBama 3a 1yroTpajHy Hery y ynopeaHoMm npaBy

HoBuana naBama, Kao €JIEMEHT CHCTEMa AYTOTpajHE Here, uMajy
Pa3INYUTO HOPEKIIO y Pa3IMUUTHM 3eMJbaMa. Tako je, mpuMepa pajiu, ucriata
HOBYAHE HAKHAJC y MOjeAUHUM 3eMJbaMa YKOPEHEHA Y AYTOTOIHUIIEUM
IporpaMMuMa aaBama ocodaMa ca TEHIKUM HHBAJIUAUTETOM (TpUMepa pajau y
®unckoj u Bennkoj bputanuju) u kacHuje mpolupeHa Ha HeKe crieuduyaHe
Temkohe Kao WITO je AeMeHnuja. Y Apyruma je, Mnak, ycrocTaBJbeHa OJ1
cpenune 90-TUX ronMHa Ma HaJasbe, Kako OM ce OATOBOPHIIO HAa U3a30BE
cTapema JpyIlTBa U cBe Behy MOTpaKiby 3a yciiyrama AyrorpajHe Here (HIIp.
y Ayctpuju, Hemaukoj, @panmyckoj n Xonanauju), nako BehrnHa moTomnx
HHje UCKJBYYHBO YyCMEpeHa Ha ctapuje ocooe.” [IpuTom, y HeKUM, YTIIaBHOM
HOPJHUjCKUM, 3eMJbaMa, HECHOBUAHE YCIyTe NMajy IPHOPUTET HaJl HOBYAHUM
JaBambuMa, JIOK ce y IpyruMa CUCTEM AYToTpajHe Here yriaBHOM 3aCHUBA Ha
HOBYaHMM HakHaJama (mpumepa paiu y Aycrpuju, Uranuju, JlutBanuju u
Pymynujn). Uma 3emMasba y KojuMa KOPHCHUIIM MOTY OMpaTH u3Mely ncmiare
roroBuHe, hopmasHor 30pumbaBama HiiM KoMOuHaluje oda (anp. y Hemaukoj
JlykcemOypry, Xomanuauju u Benukoj Bputanujn), kao 1 OHUX y KOjuMa
TakBa KoMOMHanuja Huje Moryha (amnp. y Ulnanuju). U360p ce, nonerne,
MOJKE TPaXUTH U3Mel)y JTUYHOT acHCTEHTa (HIp. YaHa MOPOJHUIE) UIN
eKBHBAJICHTHE MeceuHe onmrteTe (Hup. y Pymynuju u Benukoj bpuranuju).?

Behuna cucrema koju mpy’kajy HOBUaHE HakHaje (DUHAHCUPAjY
WX U3 ONIITHX nopes3a. Mehytum, y Hemaukoj ce HakHanae ¢puHACUPajy
o0aBe3HMM JONPUHOCHMA 3a Clydaj JyroTpajHe Here, a y JlykcemOypry u
Benruju/®nannpuju komObuHanujoM nonpuHoca u nopesa. Y IlIBenckoj je
Ha ONMIITHHAMA Ja oaylyde jAa Ju he ycrnocTaBUTH (IPUJIMYHO OrPaHUYCH)
22 Ibid.

23 C. Glendinning, N. Moran, Reforming Long-term Care: Recent Lessons From Other
Countries, Social Policy Research Unit, University of York, 2009, ctp. 3. HaBenuo mpema: I
MarkoBuh, K. Cranuh, op. cit., ctp. 19.

24 Ibid.

25 Ibid.
26 S. Spasova et al. op. cit., 16.
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CHCTEM HOBYAaHUX HakHasa.”’ Kpurepujymu mogo0HOCTH 3a OBE HOBYAHE
HaKHa/Ie 3HaTHO BapHpajy, Kao U HAYMH Ha KOjU C€ MOTY KOPUCTHUTH U BUCHHA
nahenux u3Hoca. [IpaBo Ha HOBUaHyY HAKHALY MOXKE 3aBUCHTH OA: 1) cTeneHa
3aBUCHOCTH O Tyhe Here u momohwu; 2) mpuxona ¥ UMOBHUHE; U 3) rOIUHA
CTapOCTH 3aBUCHOT JinLa. YecTo KBalu(HUKaja 3aBUCH 0] KOMOUHAIIH]je
OBHX KpUTepHujyma. >

YV HeKuM 3eMIbaMa, apajieHo MIOCTOjE ABE WIIM BUILIE BPCTA HOBYAHUX
HaKHaJIa 3a OHE KOjH Cy 3aBHCHU oJ1 Tyhe Here u momohu, Koje ce puHaHCcupajy
U3 Pa3IMYUTHX U3BOPA, C PA3IMUUTUM KPUTEpUjUMa JOMYIITCHOCTH U Y
pasnunuute BucuHe. [IpuTom, Heke HOBUaHE HAKHAJIE CE MOT'Y KyMYJIUPATH, 10K
ce 1pyre MehycoOHO HCKIbYUY]jy (Ha IpUMEp 3aTO MITO LIMJbajy HA PA3JINIUTE
rpyne ctaHoBHUIITBA). Kao npumep, moske ce HaBectn Benuka bpuranuja y
K0jOj IOTEHIIMjaJIHO ITOCTOj€ IBE BpcTe HOBYaHe HakHaje. [IpBa je “nomatak
3a Tyhy momoh” HaMemeH 3a IOAMHUPUBAE TOJATHUX TPOILKOBA BE3aHHUX 32
MHBAJUAHOCT, IIPH YEMY HE IIOCTOje 3aXTEBH O TOME 3a KOje HaMEHE ce OBa
BPCTa HAKHAJIC MOPa YTPOLIUTH, HUTH BEHO 0J00paBat-e 3aBUCH O] BUCHHE
MPUXO0J1a WJIM KMOBUHE TIOTHOCHOLIA 3aXTeBa. [Ipyra BpcTa HOBYaHE HAaKHAE
j€ mepcoHaJIHM OylleT HaMEHEH OHMMa KOjU MMajy MpaBo Ha AyTOPOYHY
(MHAHCHjCKY TOAPILKY, KOjU MOT'Y IPUMUTH IIEPCOHAIIHA CPEIICTBA YMECTO
yciIyra y HaTypH M 3aIllOCIHTH COICTBEHOT cTapaTesba (Onucku pohauu ca
3ajeAHMYKUM OOpaBKOM OOMYHO Cy MCKJbYyYeHH). YHOTpeOa OBOI JoAaTKa
Cce Ma)<JbUBO NPaTH, uciialyjy ra JIOKajaHe BIAaCTH, y3 IPETXOIHE MPOLECHE
NnogoOHOCTH, Kao KO IMPUCTYIa yciyrama Ayrorpajue Here (ykjpydyjyhu
3aXTEBE 3a TECTUPAE MPUXOJA U MapTUIIHIALN]Y).”

W naj3an, y morneny HameHe kKopumhema cpeacTaBa, CUTyalHja
je, Takohe, MONPUIMYHO IapeHoauKa, Tako, mpumepa paau, y AycTpuju,
Uranuju, CrnoBenuju n CroBaykoj MOCEOHM 3aXTEBU HUCY yHalpen
nocTasJbeHu. YecTo, MehyTuM, HcIiaTa HOBYaHE HAKHA/IE MOJICKE CTPOrUM
3aXTEBMMa J1a C€ HOBAaLl KOPUCTH camo 3a Iuiahame jaBHUX yciyra Here u/
nunu nomahux pagHuka/kyhHux acucrenara (mpumepa paau y Llnanuju,
Opannyckoj 1 Xonauauju).** IIputom, y MojeAMHAM 3eMJbaMa YCIIOB 3a
27 Ibid.

28 Ha Mantu ce HoBYaHa HakHa/a 0100paBa caMo CTapUjuM 0cobaMa Ha JINCTH YeKama 3a
NpUjeM y WHCTUTYIIMOHAIHU cMeITaj, a y [1osbckoj je (pemaTuBHO Maia) HaKHAzIa 3a Tyhy
HETY YHHBEP3aJIHO 0100peHa CBUM ocobama cTapujuM off 75 roanHa, 6e3 003upa Ha BHXOBY
notpeldy 3a HeroM. S. Spasova et al. op. cit., 16.

29 S. Spasova et al. op. cit., cTp. 16.

30 VYmorpeba pa3nMYMTHX BpPCTa HOBYAHMX HaKHAJA Y BEJMKO] MEPHU 3aBUCH OJ KapaKTepH-
CTHKa crucTeMa. Y MHOTMM 3eMJbama BehnHa KOpHCHHKa KOPHUCTU HOBYAHY HAKHaAy 3a

mrahame HedopMamHor craparejba (HIp. Ayctpuja, Hemauka), yecto y KOMOMHAIIUjH
ca ymorpedom QopmanHux ycrmyra kyhne Here (Hmp. Ayctpuja, Hemauka, JlykcmeOypr).
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UCIUIATY je 3aKJbydeme (GopMmaiHOr yroopa o paay (aop. y Ulnanwuju,
Xonanauju u Benukoj bpuranujn), 1ok ce y IpyrumM 3eMbama HaKHajae
MOT'Yy KOPHCTHUTH 1 3a m1ahame He(hopMaIHOT cTaparesba, Koje, Takohe, Moxe
OUTH MOAJIOKHO Opel)eHnM ycIIoBHMa, Kao IITO je MOCTOjarbe 1y TOrOANIIEHEeT
oxHoca Opure uzMel)y ocode Koja ce OpUHE M HEroBaTesba, HENOCTOjabe
aKpeMTOBAHUX MPY’Kaalla ycIryra Hil Jia je leroBateJb YWiaH mopoauie.”!

HaBeznenu npumepu u3 yrnopeaHor 3aKOHOAABCTa yKa3yjy Ha OCTOjarbe
BEJIMKHUX Pa3jivKa y ypehemwy HOBUaHOT CerMEHTa CUCTeMa AYTrOoTpajHe Here
mely npkaBama. J[Ba cy ocHoBHa pasJora 3a To. IIpBo, cuctemu nyrorpajue
Here ¢y KOMIUIEKCHH, ¢ 003UpOM J1a je y mUTamy obsiacT Koja oOyxBaTa
W 30paBCTBCHH M COLMjaJIHU CEKTOP, KOMOWHYje HOBUAHE HaKHAJAE ca
yciyraMa y3 pasinduTe Mpy»Kaole yciayra i HauuH BUXO0BOT H300pa, UT.
Hpyro, cucreMu AyroTpajHe Here ¢y HacTajajy MPUIUIHO KACHO, CEM Y
CIIy4ajy CKaHJUHABCKHMX 3€MaJlba, I1a Ce M0CTaBJba MUTAKE Aa JIU Cy KOI
BHUX UCTOPUjCKE pa3iIMKe IPUCYTHE ¥ €BUJCHTHE KA0 Y APYTUM CETMEHTHMA
IpkaBe Ojarocrama, Kao Ha MPUMEP y MEH3MjCKOM HJIA 3PaBCTBEHOM
cuctemy.” Kanga roBopumo o 3emsbama EY, MOKEMO 3aKJbydUTH Ja, CEM
HOPJHjCKOT MOJIEJIa KOJH C€ JaCHO Pa3iIMKyje 0/ OCTAIIUX, CBE OCTAJIC 36MJbE
MMajy BpJIO Pa3InIUTE CUCTEME, 3aCHOBAHE Ha PAa3IMYUTUM KOMOMHAIIjaMa
COLMjaJTHUX JIaBamba, HaYMHA GUHAHCUPAba, OPraHU30Bamba, KPUTEPHjyMUMa
3a 100Mjame MpaBa, pa3IMunTO] YII03U 3PABCTBEHOT CUCTEMA, T X j€ BPJIO
Teuko kiacudukoBat u aepunucaru. HayqHu MoCICHUIH U CTPYYHballd
13 OBe 00JIAaCTH HAarJIalaBajy /1a MPUIMKOM 3aKOHCKOT ypelera HOBYaHHUX
JlaBama y CUCTEMY JyTrOTpajHe Here Bajba MMaTH Ha YMY J1a je IIHJb Py Kamba
HOBYAHMX HAaKHaJa HAJOM HEIOCTaTKa jaBHMX yClyra AYroTpajHe Here, u
TO (PMHAHCHjCKOM MOJPIIKOM 32 KyTIOBHHY HEre ol MPUBAaTHUX IpysKaana
yciyra. OcuM Tora, OBUM IIyTeM 0cobe Koje Cy 3aBHCHE of Tyhe Here n

Hacynpor Tome, y ®paniryckoj camo 8% OHHMX KOjU NMPUMajy HOBUYAHY HAKHALy je KOPHCTE
3a mrahame HegopMasHOTr cTaparesba. To Moke OMTH AETMMUYHO M 300T TOra IITO Ce
HOBYaHa HakHaza y PpaHIyCKoj HE MOXKEe KOPUCTHUTH 3a Tutahame CynpyKHHKa 0code Koja je
3aBrCHa o7 Tyhe Here. Y AycTpuju HehopMaIHy HETYy HAPOUUTO KOPUCTE TTOjeJHHIIU Ca MaJIO
¢dynkmoHanHux omrehema, 1ok ocode ca GyHKIMOHATHIM omTehemMa U3Ha oapeheHor
HHUBOA He(pOpMaTHOM HErOM MIPBEHCTBEHO AONYYjy popmanny kyhny Hery. Haknana 3a Hery
Ce 4ecTo cMaTpa JOJaTHUM IPHUXOJIOM 3a HOPOJHIYY HIIH 32 He(h)OpMAIHOT cTaparesba (HIp.
[Nosecka). Y Yemnnkoj PermyOmumm, CynpoTHO O4eKHBabIMA, TIPY)Kakhe HOBYAHUX HAKHA/IA HUjE
yop3aio pa3Boj popmanne kyhue Here. S. Spasova et al. op. cit., ctp. 17.

31 VY O®paniyckoj, Ha TpUMeEp, CYTIPYKHULIU HEMAjy MTPaBO Ha JOaTaK 3a Opury, a y Bennkoj
Bpuranuju ce nuyan OyyeT OOMYHO HE MOXKE KOPUCTUTH 3a Tiahame OMUCKOT CpofaHuKa. S.
Spasova et al. op. cit., cTp. 17.

32 I MarkoBuh, K. Cranuh, op. cit., ctp. 23.

33 Ibid.
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rmomohu Mory ,Z[O6I/ITI/I ApyTre nMoroaHoCTH, Kao ITO CYy CMakbCHU TPOLIKOBU
3a 3IPaBCTBCHY 3alITUTY, IOPECKEC OJIAKIIUIIC 3a TPOLIKOBC HEI'C UJIU YCIIYTC
mpeBoO3a.

3. HoBuana naBama 3a nyrorpajuy Hery y Pemyoaunuu Cpoujun

Jyrotpajua Hera y Peny6nuuu CpOuju Huje u3ABOjeHa Kao nocedan
CHCTEM, aJIi HEKU eJIEMEHTH OBOT CUCTEMa MIOCTOj€, U TO y BUAY HEHOBUAHUX H
HOBUaHMX AaBama. HeHOBYaHa 1aBama ce Halla3e yHyTap CHCTEMa COLMjaiHe
U 3paBCTBEHE 3aLITUTE, TOK Cy HOBYAHA JaBara IMOKPUBEHA CUCTEMOM
couujajiHe 3amTuTe, a o 2010. ronnHe HEKW HOBYaHH €JIEMEHTH TIOHOBO CY
YBEJICHHU U Y CHCTEM NEH3UjCKOT ¥ HHBAJINJCKOT OCUTYpaba.

OcTBapuBame paBa Ha HOBYAHA 1aBatba 3a IOMON U HET'Y ApyTror JInla
3a rpahane koju HUCY 00yxBahenu ofgpendama 3akoHa O OCHOBHUM ITpaBUMa
Oopana, BOjJHUX MHBAJIM/A, TOPOIULIA NaJIuX OOpala U 4iaHOBA MOPOAMLA
BOjHUX MHBaIKIa** 1 3aKOHa 0 mpaBuMa Oopalia, BOjHUX HHBAIK/IA U YJIaHOBA
BUXOBUX MOpOAHIa* (KojuMa ce rapaHTtyjy noceOHa mpasa), PeryIucaHo
je 3aKOHOM O TEH3HMjCKOM M WHBAJIMJCKOM OCUTYpamy’® U 3aKOHOM O
couMjasiHoj 3amITUTH. Ha oBaj HauMH ce mpaBo Ha MOMON W HETYy APYror
JIMIIa OCTBapyje Mo JBa pa3IN4nuTa OCHOBA, y OKBUPY /IBa Pa3IMYUTA CUCTEMA
- cHcTeMa MEH3UjCKOT U MHBAJIMJCKOI OCUTYypama U CUCTEMa COLMjalIHe
3amTuTe. Y 00a cuctema MmpaBo Ha OMON M HEery ApYTor JIMIA je HOBYAHO
JaBame, HAMEHEHO JTMIIUMa Koja 300T O0JIECTH WIH HHBAIMIHOCTH HE MOTY
CaMOCTaJIHO J1a 00aBJbajy OCHOBHE IHEBHE aKTUBHOCTH. 3ajeAHUUKO 3a 00a
CHUCTEMa je Ja je MPaBO YCJIOBJHEHO MCKJbYUHUBO 3APABCTBEHUM CTaAEM,
a HEe W MaTepHjaJIHUM M0JIoKajeM KopucHuka. Takole, 3ajenHMUKO je u
Jla UCITYHEHOCT YCJIOBa, OMHOCHO IOCTOjame MoTpede 3a TyhoM HEToM U
NOMONM M Y OKBUPY OCUTYpama Uy OKBUPY COLIMjaTHE 3aITUTE LICHU OpTraH
BelTauewa PemyOnuykor ¢poHaa 3a MEH3MjCKO U MHBAIUACKO OCUTYpambe.
Haj3an, HU y jenHOM cHcTeMy HaMeHa TPOLICHa HOBYAHUX CpPEICTaBa HHje
yHanpea NponucaHa.

1) Hosuana naxnaoa 3a nomoh u nezy opyzoz nuuya

HoBuana nHaknHazna 3a moMoh W Hery Ipyror jJuua IpeacTaBiba
creun(pUIHy COLUjaIHy IIPECTALN]y, KOja ce, y IIUPEM TyMademy, He Be3yje
CTPUKTHO 32 COLIMjaJIHU PU3UK cTapocTH. MehyTum, Hajsehu Opoj KopucHuKa
Cy yIpaBo CTapHja Jula Koja BUIIEe HUCY Y MOryhHOCTH J1a ce OpuHy cama

36 3aKoH 0 MEH3MjCKOM H HHBAJHICKOM OCHTypamy, “Ci. macHuk PC”, 6p. 34/2003, 64/2004
- omnyka YCPC, 84/2004 - np. 3axosn, 85/2005, 101/2005 - ap. 3axoH, 63/2006 - omnyka Y CPC,
5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u 142/2014 n 73/2018.
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0 celu, Te y TOj CUTyalllju AP)KaBa MHTEPBEHUILIE HCIJIATOM MOCEOHUX
npecTanuja, Koje ce puHaHCUPajy U3 cpeiacTaBa (oHIa 3a MEH3HMjCKO U
MHBAJIHJICKO OCUTYpambe, alli U 13 OyUEeTCKUX cpeactasa.”’ Y TOM ciry4ajy
jeaHa mpecTtanuja He UCKJbydyje Opyry, T€ cTapuja JHIa MOTY, Y3 CBOjY
CTapoCHY IEH3H]Y, Ja OCTBape 1 MPaBoO Ha HOBYAHY HAKHAy 3a Tyhy Hery u
nomoNh, Koja ce y HallleM IPaBHOM CHCTEMY OCTBapyje y ckiiaay ca ogpeadama
3aKoHa O TIEH3MjCKOM M MHBAJIHMJICKOM OCHTYpamy M 3aKOHA O COLMjaJIHO]
3alUTUTHU. Jeona epyna aymopa TBPAU Aa je nmorpeda 3a HeroMm u nomohwu
JIPYTOr JIMIA COLUjaJlHA PU3KK U3 TPyINe HOBUX COLHUjaIHUX PU3UKA U A
he ce ca ronunama ysehaBatu Opoj nuua xoju he ocTBapuBaTH NpaBo HA
Ty mpecrauujy, uMajyhu y BUAy J1a je Tpajame MPOCEUHOT KUBOTHOT BEKa
IPOIYKEHO, aJIH U paciojaBambe HyKJeapHe IOPOJHLIE, U J1a, CIICICTBEHO TOME,
cTapuja inua, Koja ce yemhe 3axreBajy Tyly Hery u momoh, octajy 1a xruBe
cama y nomahuHcTBY Oe3 onrosapajyhe Here u nomohu. Mehy oBom rpymnom
ayTopa, Meh)yTuM, HemMa jeAMHCTBA 10 MUTaly CTaBa Yy OKBUPY KOje rpaHe
COLIMjaJTHOT OCUTYypama 0Baj pU3UK Tpeda OUTH MOKpUBEH. JeaHu cMartpajy
Jla IpaBO Ha HOBYAHY HAaKHaAy 3a IMOMON M Hery Apyror Juua Ipurana
COLIMjaJTHOM OCHUT'YPalby, @ YHyTap Hera, o IpUPOAH CTBAPH, HHBAJIUACKOM
ocurypamy.*® JIpyru, nak, cMatpajy aa notpeda 3a Herom u HoMohu Apyror
JUIa HUjE PU3HK KOjH je CBOJCTBEH CaAMO OCUT'YpaHHUIMMa U3 TMEH3UjCKOT U
MHBAJIMJCKOI OCUTYpama U KOPUCHULIIMMA NeH3uja, Beh na moralha mHoro
LIMPHU KPYT JIMLA, T€ Aa, CTOra, Tpebda OUTH MOKPUBEH y OKBUPY MOCEOHE
TpaHe COLMjaTHOT OCUTypama. Y MPHJIOr OBE TBPAH-C HABOAM CE MOAATAK
na je cse Behu O6poj apxasa unanuna EBporcke yHHje cBOjUM HAITMOHAIHUM
IpOoNUCcHMa IIPEABUEO U CUCTEM OCUTypaba 3a 1yroTpajHy Hery Kao nocedan
BUJ] OCUTYpara He3aBHUCaH OJ1 IIEH3UjCKOT U MHBAJIUACKOT OCUTYpamba WIN
3IpaBCTBEHOr ocurypama. 1 ,,Melynapoana kondepeHuja pajia je ykazaia

37 @. bojuh, IIpaso na coyujanny nensujy y cucmemy npasa coyujaimne cucypHocmi,
JIOKTOpCKa aucepTanyja, beorpan, 2018, ctp. 303.

38 Ilpucramuia oBakBOT cXBaTama je, mpuMepa paar, npod. Joranosuh. Y mpuior cBojux
TBpIBH, Tpodecop JoBanoBrh HABOAM /1a je OBaj PU3UK H [0 PaHH]UM POMICcHMa OHO Be3UBaH
3a OCUTYPaHMKE U KOPHCHHKE MIEH3HU]ja, Tj. TIPaBa 10 OCHOBY TOT PU3MKa MPOU3UIIA3HIA Cy U3
couyjamHor ocurypama. OCHM Tora, ¥ IpeMa Mel)yHapoTHOM IpaBy HaBEJCHU PH3HK U IIpaBa
Be3yjy ce 3a conujaiaHo ocurypame. Kao npumep maBoau Konsenmmjy 6poj 121 o ocurypamy
3a ciyyaj Hecpehe Ha mocnmy W mpodecHOHaTHHX OO0JecTH MpeMa Kojoj HalMOHATHUM
3aKOHOAABCTBOM Tpeba na Oyly NMPOMHCAaHU CBU OCHUTYpaHM CIIy4ajeBU KOjH HACTajy Kao
nocnenuna Hecpehe Ha mocity u mpodecroHanHe 6oecTH. Y Be3U ca COIMjATHUM PU3UKOM
ryOuTKa CIIOCOOHOCTH 3a pUBpehuBame U CMambemheM GU3HUKOT HHTEerpuTeTa, KonBeHmuja
MOMUEE U OOJeCHA JIMIAa Yhje CTame 3aXTeBa CTAlHYy MOMOh M Hery Ipyror JIuia, Kao |
BUXOBO MPaBO Ha JOMyHCKa naBama. I1. JoBanosuh, PamHo mpaso, LlenTap 3a m3maBauky
nenarHoct [IpaBHor daxynrera Yausepsutera y Hosom Cany, 2015, 470.
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Ha 1oTpedy ycBajara YHHUBEP3aJHUX CTAaHAAPIA 3a OCUTYPambe 3a CIy4aj
IyTOTpajHe Here, KojuM Ou Omita obe30ehena 3amrura o pusnka nosehama
TPOILKOBA Ca KOjUMa Cy CYOUeHa JIMIa KOja BUILE HUCY Y CTalby J1a CE CTapajy o
cebu“* /lpyea epyna aymopa, nak, cMatpa “na iHCTHTYT Tyhe Here u momohu
OCHUT'ypaHUIIMMa 1 IIEH3MOHEpUMa KOjU HUCY CIIOCOOHH J1a ce cTapajy o cebu
HUje crequpUUHOCT MEH3MjCKOT U MHBAJIUICKOT OCUTypama, Beh npunana
CBHUM JbyJIMa, 114 Ta je HEONXOAHO CBPCTATH y 00JIACT COLMjaJIHe TTOMOhH,
KaKo Cy TO YYMHUJIE CBE ApKaBe (MUCIHU ce Ha apkase cykuecope CDPJ -
M.J1.), ocum Crosenuje u Cpouje”.*

VY HaleMm IpaBHOM CUCTEMY, TOTpeda 3a HEroM U MOMONH APYTor UL
j€ PU3HUK KOjH, 10 cajia, HUje UMa0 yCTaJbeHO MECTO Y CHCTEMY COLIMjaTTHOT
ocurypama. [Ipema panujum nponucuma, 10 CTylama Ha cHary Baxeher
3aKoHa 0 IEH3MjCKOM U MHBAJIHACKOM ocurypamy u3 2003. ronune, notpeda
3a HeroM M nomohu Owiia je mpeaBuheHa Kao CoUMjaTHH PU3HK U OUJIO je
npensuheHo onrosapajyhe nmpaBo Ha HOBUAHY HAKHAIYy 3a TAKBY HETY U
nomoh. Jlonomemem Baxeher 3akona u3 2003. roguHe, OBaj COIMjalIHH
pHU3HK HUje Ono 00yxBaheH MEeH3MjCKUM U MHBAJIHICKUM OCUTYpambeM, ajll
je 3a1prKaHo MpaBO Ha HOBYAHY HAKHAIY Kao 3aTEYCHO IPaBO OCUTyPAaHUKA
1 KoprcHuKa nensuje. [Ipema onpenbama ui. 244 3akoHa, IpaBo Ha HOBYAHY
HaKHaIy 3a IOMON 1 HEer'y APYTor JIMIa UMa OCUTYPAaHUK U KOPUCHHUK NIEH3H]E,
JI0 JIOHOLIeHa oAroBapajyhux mpomnuca, ¢ THM Ja ce mpaBo Ha Tyly nomoh
W HEr'y OCTBapyje MOj yCJIOBUMa yTBp)EHUM MPONUCHMA O MEH3HjCKOM U
MHBAJIHICKOM OCHTYPatby, KOjH CY BaKUJIX J0 IPUMEHE HABEICHOT 3aKoHa."!
3aMunbeHo je 6uio aa ce mpema 3akony u3 2003. roguHe npaBo Ha HOBYaHY
HaKHaJy 3a Hery u noMoh Apyror Jnma ocTBapyje Ha MOMEHYTH HAYUH
- 10 JOHOIIeHa oaroBapajyhux nponuca. Haume, cMatpaso ce 1a oBom
PHU3HUKY HHjE MECTO Y CUCTEMY IEH3HjCKOT ¥ HHBAJIUICKOM OCUTypama, Beh
y CHCTEMY COLIMjaJIHE 3aIlTUTE U COLMjATTHOT PaBa, I1ie Cy € U OUEKHBAJIH
oaroBapajyhu nmponucu y Be3u ca HaBeJCHUM pu3ukoM. MehyTum, kako ce
TO HHj€ IOTOAMIIO, KACHUJUM H3MEHaMa 1 I0IyHama 3aKOHa O ICH3HjCKOM U
MHBaJIUACKOM ocurypamy u3 2010. ronnHe notpeda 3a Herom u moMohu Apyror
JU1a IOHOBO je YBEACHA Kao COLMjaTHH PU3UK y 00aBE3HOM IICH3HM]CKOM U
MHBAJIHJICKOM OCUTYpamby.*

39 Jb. KoBauesuh, Hopmuparse coyujanue cueyprocmu y mehyHapoOoHom npagy, MarucTapcka
te3a, [IpaBHu dakynrer YauBep3urera y beorpany, beorpax, 2007, 316.

40 B. Tomybosuh, Pegpopme nemsujckux cucmema y opocasama cykyecopuma CDPPJ,
Bynyhnoct, HoBu Can, 2009, ctp. 123.

41 Munubewe MuHHUCTapCTBa paga u conujaine moautuke, Op. 117-00-382/2010-07 ox
13.9.2010. ronuue.

42 YV un. 4 Baxeher 3akoHa 0 IEH31jCKOM M HHBAJTUICKOM OCUTYypaby, 3aKOHOaBaLl e pUHHUILE
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[Ipema Baxxehem 3akoHy, IpaBO Ha HOBYAHY HAKHAAY 3a IOMON U HETY
JIPYTOT JINLA UMa OCUSYPAHUK U KOPUCHUK NeH3uje, KOME je 300T pupoe u
TEXHUHE CTama MoBpeae 1 0osiecTH yTBpheHa notpeda 3a moMohu U HEroM
3a 00aBJbarbe palibl Pajan 3a10BOJbCHA OCHOBHHX XHBOTHHX MoTpeda.*
To 3Haum na TUTyJap mpaBa Ha OBy mpecranujy Hehe outu ocoda Koja
HEMa MPETXOJHU CTaK OCUTypama, OAHOCHO KOja HHMje OCTBAapHia IPaBoO
Ha nensujy. “Tlorpeba 3a momohu 1 HEerom Ipyror JiMua NOCTOjU KOJ JIMLA
KOj€ je HEMOKPETHO, WU Koje 300T TeKHHE U MPUPOJC TPajHUX OosecTu
1 OOJIECHOT CTama HUje COoCOOHO Aa ce caMOoCTaliHO Kpehe HU y OKBUDY
craHa y3 ynorpeOy oarosapajyhux momarala, HUTH J1a ca caMO CBJIAuH,
o0aum ¥ Jja oprkaBa JMYHY XUTHjeHY, KO CIIETIOT JIMLA KOje je U3ryOuiio
ocehaj CBeTIIOCTH ca TAUHOM IPOjEKIIMjOM U KOJI JIMIa KOj€ IIOCTHIKE BUJ Ca
KopekiujoM 10 0,057

HoBuana HakHaga 3a moMoh 1 Hery ApyTor JIMLA craja y HaKHaJe Mo
OCHOBY IIEH3HjCKOT U MHBAJIHMJICKOT OCHTypamba U puHAHCHPa ce U3 IOIPUHOCA
OCHUTypaHUKa KOjH ce NMPUKYIJbajy y PemyOnuukom GoHAy 3a MEH3UJCKO U
MHBAJIUACKO OCHTypamse. JlompruHOC 3a 0BO IPaBo HUje oceOHO oapeleH u
u3aBojeH, Beh ce HakHaa puHaHCHpa U3 JONPUHOCA 32 00aBE3HO MEH3U]CKO
Y MHBAJIMJCKO OCUTYpame, Koju ce of Maja 2014. roguae oOpauyHaBajy u
mahajy mo cromu ox 26% meceune ocHoBule. Kana ce nonpunocu miahajy
HCTOBPEMEHO M3 OCHOBHIIC X HA OCHOBHILY, 00padyH JOIPHHOCA BPILH CE MO
ctonu of 14% 3a KaTeropujy OCUrypaHuKa 3arocieHux, a 12% 3a nocnogasna,
OJIHOCHO JIPYTOT HCILJIATHOLIA TPUXO/Ia 3aMocaeHuMa. ¥

INopen KoprCcHHUKA KOjH OCTBapyjy IpaBo HA 3aKOHCKH Je(hUHICAH U3HOC
HaKHaJE, y MEH3UjCKOM ¥ MHBAJIUJCKOM CHCTEMY IIOCTOj€ U T3B. 3ameuenu
KOpucHuyu. Pauuju MEH3MjCKU MPOIUCH Cy, Ha IpUMeD, npeasuhanu na
Jella ca MHBAJUMJUTETOM YHjU CY POAMTEIbH OCUTYPAHUIM MOTY na Oyay

JI0OPOBOJBHO TIEH3MJCKO U MHBAJIHMJCKO OCUTyparme HaBoaehH Jia je To OCHTYpambe KOjHM ce,
Ha OCHOBY YrOBOpa, MOTY 00e30eIUTH TIpaBa 3a cayuaj cmapocmu, UH8ATUOHOCHIU, CMPIIU
u menecnoz owmehera (M Behn oOMM THX TpaBa o 00MMa YTBPHEHOT OBHM 3aKOHOM,
Kao M Jpyra mpaBa M3 OBOT OCHTYpama), IpomymTajyhn 1a HaBeae pu3uk morpedy 3a Tyhom
HeroM u momohu. Mehytum, y qm. 18, ct. 1 3akoHomaBar HaOpaja mpaBa U3 MEH3HjCKOT H
MHBAJIMCKOT OCUTYpama, U 0] Ta4. 5 HABOJM MPABO HA HOBYAHY HaKHAJy 3a IIOMOK M Hery
JIPYTOT JIMI, 32 CIy4aj HoTpede 3a moMohH M HEroM JIpyTor JIHLA.

43 Yn. 4la, ct. 1 3akoHa 0 IEH3UjCKOM U HHBAIUACKOM OCHUTypambYy.

44 Yg. 41a, ct. 2 3ak0Ha O IEH3HUjCKOM U HHBAINUICKOM OCHUTYpambYy.

45 3akoH 0 JomMpHHOCHMaA 3a 00aBe3HO couujasHO ocurypame, “Cu. enachux PC”, Op.
84/2004, 61/2005, 62/2006, 5/2009, 52/2011, 101/2011, 7/2012 - ycknaheHu AuMH. W3H.,
8/2013 - ycxmahenn nus. usH., 47/2013, 108/2013, 6/2014 - ycknahenn auH. u3H., 57/2014,
68/2014 - np. 3aKoH, 5/2015 - ycknahenu aun. u3H., 112/2015, 5/2016 - ycknalenn quH. u3H.,
7/2017 - ycknahenn auH. uzH., 113/2017, 7/2018 - ycknahenu aus. usH., 95/2018 u 4/2019 -
yckial)eHu AWH. U3H.
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KOPUCHHUIIM HOBUAHE HaKHaJe 3a moMmoh u Hery apyror jauna. Kana je To
PaBoO YKUHYTO 3aKOHCKUM IpoMeHama 1992. ronune, ocTao je jenan 6poj
KOPHCHHKA KOjUMa Ce U AaHac uciiahyje HaKHaAa Kao ,,uHE8AIUOHO] Oeyu”,
Oynyhu na mo Yeray PC ca mpoMeHOM mpomnuca U yKUJambeM OCHOBA 32
OCTBapHUBambE MOjeAMHUX IpaBa, 3aTEUCHH KOPHUCHULM 3a/pXKaBajy CBE
MPUHAJICKHOCTH Koje Cy AehMHUCAHE IO paHUjUM IPOIHCUMA.

Wnaue, mpaBo Ha HOBYaHY HaKHAIy 3a IOMON W HEr'y APYTOr JIHIA
ocTBapyje ce kox PemyOmmukor ¢oHaa 3a MEH3MJCKO M HHBAIHACKO
OCUTypame, O AaHa MOAHETOr 3aXTEBa, a HajpaHHje LIECT MECEeLU pe TOT
nana. [loctynak 3a ocTBapuBame npasa nokpehe ce #a 3axmes ocuzypanuxa
OJJHOCHO KOPUCHHMKA IIpaBa, Ha OCHOBY MEIUIIMHCKE JOKyMeHTanuje. Moxe
Ce MOKPEHYTHU U N0 CAYHCOEHOj OYICHOCIU Ha OCHOBY MULIJbEHA OpraHa
BEIIITAaueHa JaTOT IPUIINKOM BeLITaueha 0 HHBAIUAHOCTH.* C 003upoMm J1a
je y MoCTYIKY MOTPEOHO YTBPAUTH MOCTOjambe NOTpede 3a TOMONM 1 HEroM
npyror nuna, Gonj pememeM yTBphyje Ty YMIBEHUIY Ha OCHOBY Halasa,
MUILbEHA U OLICHE OPraHa BelITaueHha.

2) lonaTax 3a momoh u Hery Apyror Jauna

Honarax 3a momoh u Hery Ipyror Jiuna peryjiaucal je 3aKOHOM O
counjainoj 3amTUTH. OBO MpaBo ce PUHAHCUPA U3 PEIyOIUUKOr OyleTa.
To, nakie, 3Ha4M Aa KOPHUCHUIM OCTBApyjy MpPaBoO Ha JoAaTak 3a nmomoh u
Hery apyror juna 6e3 miuahama ocurypama, OZHOCHO JonpuHoca. IIpaso
Ha JI0JaTaK MMa JIMIE KOME je 300r TeJECHOT WM CeH30pHOr omrtehema,
WHTENEKTYaJlHUX MOTelIKoha WJIM NpPOMEHa y 3APaBCTBEHOM CTamby
HeonxogHa moMoh M Hera ApyTor JIMLa J1a OU 3a0BOJBHIIO CBOjE€ OCHOBHE
xuBoTHe noTpebe.?’ [Torpeda 3a moMohu ¥ HEroM JAPyror JHIa HOCTOJH KO/
JIMIIa KOME je yciea TesnecHor omrehema, omrehema dyna Bujia Koje y3poKyje
ryOuTak ocehaja CBETIOCTH ca TAYHOM IPOjEKIIMjOM HITU C€ BUJI IOCTHIKE Ca
kopekuujom 0.05, HHTeNeKTyaIHIX NOoTemKoha Il IPOMEHa Y 37paBCTBEHOM
CTary HEOIX0JHa MOMON M Hera APyTor JIMLA paju 3aJ0BOJbEHa OCHOBHUX
KUBOTHHX IOTpe0a 1 Koje He MOXKE J1a yCTaHe U3 KpeBeTa, a ce kpehe yHyTap
cTaHa 06e3 ynorpebe romarasa, 1a ce XpaHH, CBJIa4H, 00JIauH HJIK Ja OApiKaBa
OCHOBHY JIMUHY XHUTHjeHY 0e3 momohu apyror juma.*

Jonarak 3a moMoh 1 HeTy APYTor JIUIa OCTBApYje JIULE KOje 0BO IPaBO
HE MOXXE Ja OCTBapH I0 IPYTrOM IPAaBHOM OCHOBY. M3y3eTHO, KOPHCHHK
HOBYAHE HAaKHAJIC 32 TOMON U HEr'y APYTOr LA KOjU je TO IPaBO OCTBAPUO

46 Yn. 84 n 95 3akoHa O MEH3UjCKOM M HHBAJHICKOM OCHUTYPAmbY.
47 Yn. 92, ct. 1 3akoHa o counjanHoj 3amtuty, “Ca. erachux PC”, 6p. 24/2011.
48 Y. 92, cT. 5 3aKkoHa O COLMjaIHOj 3AIUTHTH.
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Ka0 MHBAJIMIHO ICTE Y OPraHU3alUjH 3a IEH31jCKO 1 MHBAJIMJICKO OCHTypatbe
10 TPONKMCHMA O TICH3UJCKOM U MHBAJIMJICKOM OCHTYpatby, KOju cy OuiH Ha
cHasu 110 1. jyna 1992. ronune, ocTBapyje nIpaBo Ha J0AaTaK 3a IOMON 1 HeTY
JIpYTor JINLA y BUCHMHU pa3iinke u3Mel)y u3Hoca gonaTka 3a IoMoh u Hery
JIpyror Juna yTBpH)EHOT y CKiIaay ca OBUM 3aKOHOM M M3HOCA OCTBApPEHE
HOBUaHEe HaKHa/e 3a ToMoh 1 Hery apyror auna. [lorpeda 3a nomohu 1 Herom
JIpyTor Inla yTBphyje ce Ha OCHOBY IPOMHKCA O IIEH3MjCKOM U HHBAIHICKOM
ocurypamy.*

3) YBehanu nogarak 3a moMoh u Hery Apyror JiMia

IIpaBo Ha yBehanu nogarak 3a momoh u Hery Apyror Juua je, Takohe,
perynncaso 3aKOHOM O COLHUjaIHoj 3aiITUTH. OBO MPaBO MMa JIUIE 3a Koje
je, Ha OCHOBY IIPOIIKCA O TMIEH3UjCKOM U HHBAJINICKOM OCUTYpamby, yTBpHEeHO
na uma tenecHo omreheme o1 100% 1o jerTHOM OCHOBY HJIW J]a IMa OPTaHCKH
TpajHu nopemehaj HeypOJIOLIKOT U ICUXUYKOT TUIIA U JIUIIE KOje MMa BULIIE
omrtehema, ¢ TUM aa HUBO omtehema n3nocu no 70% u Bulle mpolLeHara
10 HajMambe 1Ba ocHOBA.” “MHBaIMIHO IeTe” U JIUIIE KOje je 10 IMPOoITucuMa
0 MEH3UjCKOM M MHBAJIMJCKOM OCHUTYpamy OCTBapuJjIO MPaBO Ha HOBYAHY
HaKHay 3a IOMON U Her'y Apyror JIULa U UCITyHhaBa Hallpel HaBeICHE YCIIOBE,
MOKE OCTBAPUTH ITPaBo Ha yBehaHu gonaTak 3a HOMOh U Hery Apyror Juna y
BUCHHH pasiiuke n3Mely uzHoca ysehaHor nogarka 3a momoh ¥ Hery Apyror
JUIA YTBPHEHOr y CKJIaJlly ca OBUM 3aKOHOM M M3HOCA HOBUAHE HAKHAJE
3a MOMON W HEr'y APYTOr JIMLA OCTBapeHe MO MPONHCUMA O MEH3UjCKOM U
WUHBAJINJICKOM OCHTypamby.’'

ITocTynak 3a ocTBapuBame NpaBa Ha 10JaTaK 3a MoMoh U Hery Ipyror
JMIa U TpaBa Ha yBehaHu gonarak 3a nomoh u Hery apyror inna nokpehe ce
10 3axmeag)y 3aNHTEPECOBAHOT JIULA, @ MOXKE CE IOKPEHYTHU H 1O CAYHCOEHO]
Oyarcnocmu (Kajia je To y HHTEepecy JIUIa WK JPYIITBeHE 3ajeAHULE MU Kaj1a

49 Ym. 92, ct. 2 u 3 3aK0HA O COIMjaTHO] 3ALITUTH.

50 UYm. 94, ct. 1 3aKoHa O COIMjaTHO]j 3AIITUTH.

51 UYm. 94, ct. 2 3akoHa 0 COLMjaHOj 3aIUTUTH. Paam moapiike mporeca JeMHCTUTYIIHOHA-
nu3anyje, oBUM 3aKoHOM (WI. 64, cT. 6-8) yBeneHa je M moceOHa HOBYaHA HaKHA[a 38 POTUTEIhE
KOjU HUCY OCTBApWJIM MPABO Ha MIEH3HU]y, a HajMame 15 roquHa cy HermocpeIHO HEroBajH JIeTe
ca HajBUIIUM CTENIeHOM MHBanuauTeTa. [loceOHa HakHanma ucmnahyje ce HAKOH TOCTU3amba
CTapOCHE TPAHMUIIC 3a MEH3HOHUCAE, y BUY JA0KUBOTHOT MECEYHOT NPHMarba y BHCHHU
HajHmke nersuje. Y 2017. rogrHN mpocedHa MecedHa OCHOBHUIIA 3a HCIUIATy je M3HOCHIIA
npubmmkHo 13.750 nunapa. OBy HakHaIy KOPHCTH Mame of 537 nuna, a pacxon je y 2017.
ronuHu u3HOcHo cBera 88,6 mmmmona aunapa (0,002% B/IIT). Bunn: Bmaga PemyOnuke
Cpbuje, Tpehu nayuonarnu uzeewmaj 0 COYUjanIHoOM YKbYUUsarsy U CMArberny CupomMaumed
vy Penybonuyu Cpouju 3a nepuoo 2014-2017, llpernen u crame COUUjaTHe UCKIBYYECHOCTH U
cupomarTsa 3a nepuon 2014-2017. roguHe ca mpUOpPHTETHMA 32 HApPEAHU TEPHOJ, HAIPT,
Beorpan, HoBembap 2018, 107.
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noctoju uHTepec Tpehux nuia).” [paBo Ha goxarak 3a moMoh u Hery Apyror
JUIa ¥ NpaBo Ha yBehaHu gonaTak 3a moMoh U Hery ApyTor JIMLA IpU3Haje
Ce 00 0ana NOOHOUIEILA 3aXMe6a AKO CY Y MOMEHTY IMOJHOILICHA 3aXTEBa
UCIYHCHH YCJIOBHU 3a MpU3HaBame npasa. O 3aXTEBUMa 32 OCTBApUBAE
IpaBa Ha JIoAaTak 1 yBehaHu 1oJaTak 3a IOMON U Her'y JpyTor JIMLA, Y IPBOM
CTeIeHy OJUTydyje LEHTap 3a COLMjaITHU PaJl OCHOBAH 32 TEPUTOPHjY Ha KOjOj
MOAHOCHJIAL] 3aXTeBa NMa NPeOUBAIUIITE, OTHOCHO OOPAaBULITE.

4. (He)anekBaATHOCT 3aKOHCKUX pelIerha u
Npe1JIo3u 3a BHIUX0BO yHanpeheme

Kao mto je Hampen ykazano, 1 3aKOH O NMEH3M)CKOM U HHBAJIHACKOM
OCUTYpamby B 3aKOH O COIIMjATHO] 3aLITUTH IPOITUCY]jY Aa moTpeda 3a moMohu
¥ HETOM JIPYTOr JIMIIA ITOCTOj! KOJI IUIa KOME je yciea TenecHor omTehema,
omtehema yyna BuAa Koje y3pokyje ryourak ocehaja cBETIOCTH ca TAUHOM
MPOjeKIIjOM I ce BUJA MOCTHXke ca KopekuujoM 0.05, HHTENEKTyaTHuX
noTemkoha MM MPOMEHA Yy 3APaBCTBEHOM CTaly HEOMXOIHa momoh u
Hera JApyTor JILA pagu 3a0B0JbEHha OCHOBHUX XHUBOTHUX NMOTpeda u Koje
HEe MOXE Ja yCTaHe U3 KpeBeTa, 1a ce kpehe yHyTap crana 6e3 ynorpebe
nomararsa, 1a ce XpaHu, CBJIa4H, 00Jauu WIIH J1a OJlp’KaBa OCHOBHY JIMYHY
XUTHjeHy 0e3 momohwu apyror juna. M3 HaBeIeHOTr jacHO MPHU3UIA3H /12 je
ped 0 CaipKMHCKU MCTOM IIPaBy, Ja Cy YCJIOBH 32 HETOBO OCTBAPUBAE Y
NoTJIely 3IPaBCTBEHOT CTamba MJICHTHYHO MPOMKUCAHU, T€ JIa UCIYHEHOCT
yCJI0Ba, OMHOCHO 3APaBCTBEHO CTAhE U IIOCTOjatbe moTpede 3a “Tyhom Herom
¥ oMohu” IeHW UCTH OpraH BemTadema - komucujom onna [THUO. Ynpkoc
TOME, y HallleM TIPaBHOM CHUCTEMY IIOCTOje TPU W3HOCA HOBYAHHX JIaBarba 3a
noMoh U Hery JApyror JIMIa, Koja ce 0CTBapyjy IO JIBa pa3inyuTa MpaBHA
OCHOBa, W TIpeJ ABa pa3iuduTa oprana - npen Pemyonuukum ¢ongoM 3a
MIEH3HM]CKO U MHBAJIMJCKO OCUTYpame U Mpel LEHTPOM 3a COLMjalHU pajl.
I'panuna n3mely oBux mpaga, moctaBjbeHa je opeadoM 3aKOHa O COLIUjaITHO]
3alITUTH IpeMa K0joj ce MpaBo Ha JOAATaK 3a MOMOh M Hery JIpyror JHna
MO€e OCTBApUTH “aKO TO IPABO HE MOJKE /Ia C€ OCTBAPH I10 IPYT'OM ITPABHOM
ocHOBY”.”* OBaKBa, HEIOBOJFHO jacHA M MPELU3Ha, 3aKOHCKa (GopMyanuja
BeOMa YeCTO MMa 3a TMocieAnlly aa rpahanu, y onpeeHoM BpeMEHCKOM
MIEPHOY OCTBApPYjy MpaBo Ha “Tyhy Hery u moMoh” mpen oba opraHa, Te
CaMHM THM, Y CKJIay ca BaykehoM 3aKOHCKOM peryaaTHBOM II0CTajy Ty KHUIH
[EHTapa 3a COIMjaIHU paJi KOju UX TepeTe 3a Bpahame ucruiaheHux cpeacrasa.

52 C. Jamapesuh, op. cit., 301.
53 UYm. 92, ct. 2 3aK0oHa O COIMjaTHO]j 3aIITHUTH.
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VYpehuBame ocTBapruBama NpaBa Ha HOBYAHA JlaBarba 3a IOMON U HETYy IpyTor
JIMLIA Ha OIIMCaHM HAYMH, UMa 3a MOCIIEANIY CTBApAhE IPABHE HECUTYPHOCTH
Y LITETHUX HOCJIINLIA, KOj€ Ce Ha Kpajy MpeBajbyjy Ha TepeT rpahana, uume
ce IIOTIYHO 00€CMUILIJbAaBa CMHCA0 OBOT J1aBarba, alld ¥ COLMjaIHE 3aIUTUTE,
3arapantoBane YctaBoMm PemyOnuke Cpouje. [loctynajyhu nmo nputysxb6ama
rpahana xoje Cy ce ogHOCHJIC HAa OCTBapHBa-€¢ IIPaBa Ha HOBUAHA JaBamba
3a MOMON M Hery ApyTror Juua, 3aliTUTHUK rpahana je uaeHTuPHUKoBao
OpojHe mpobneme ca kojuma ce rpahanu cycpehy, 30or vera je, maja 2018.
rozpuHe, nogHeo Binagu Penydnuke CpOuje MHNIMjaTHBY 32 U3MEHY U JOIYHY
Ipomyca KOjuMa ce peryJuiie OCTBapuBamkE IPaBa Ha HOBYAHA JlaBamba 3a
nomoh u Hery npyror iuna.>*

VY norneny BHUCHMHE HOBUAHHMX JlaBarba, BaJba HAIIOMEHYTH Ja je
pacrion uzmely u3Hoca 1oaTka 1 yBehaHOTr 104aTKa BEJIHKH, & HEOCTOjambe
cKaJjie Koja Ou omoryhuiia ycTaHOBJbEH-C U JPYTHX H3HOCA u3Mely oBa nBa
HE caMo ILITO MO MPUPOAM CTBApU HE OIpa’kaBa PEajiHO CTabE Y MOTIICAY
WHAMBHUAYATHUX NOTpeda, Beh MOXKe U /1a IOACTaKHE OpraH BEeLITayemha 1a
Behu Opoj KOpUCHHUKA CBpCTa Y KaTteropujy ca Behum nznocom. Ilpomene y
CHCTEMY HOBUAHHUX JaBama OM OoTyaa Tpebaso aa MpenBuje BUIIECTPYKO
n3audepeHIupany ckajly H3Hoca IoMohu, koja o1 ce Be3rBasia 3a pa3jininT
MHTEH3UTET NOJPIIKEe NOTpeOaH MojeAMHIUMA. >

54 3BamrutHUK TpabhaHa je, Tako, y CBOjOj MpaKCH 3a0eleKHo ciydajeBe na rpahaHuma
KojuMa je BemrauemeM oprana @onna [1MO 3a motpede meHTpa 3a counjaiHu paj yTBpheHa
notpeda 3a Tyhom Herom W MOMONhHM TpajHO, MPU MOKYIIAjy Ja TO MPaBO, OJHOCHO IMPaBO
Ha HOBYAHY HAKHAJy 3a MIOMON M Hery Apyror Jihld, HAaKOH MCIyH-aBamba yCJIOBa OCTBape
npex Ponnom [IMO, BemTadememM KoMmEcHje UCTOT opraHa, ogHocHo Ponma I[1MO, Oyne
yTBpheHo ma He mocToju moTpede 3a “Tyhom Herom u momohwu™ 300r yera ce, HAaKOH IITO
j€ YKHHYTO TpaBoO Ha JIOAaTaKk 3a MOMON M HEery JApyror jumna (Mako je morpeda 3a UCTUM
Ouna TpajHa), toHOCH pememe kojuM Pona [TMO onbuja 3axTeB 3a OCTBapUBamkE MpaBa Ha
HOBYaHY HaKkHaIy 3a momoh u Hery nmpyror nuna. [lopen Tora, y cuTyauuju xajga rpahaHu
HCITyHhaBajy YCIIOBE 3a OCTBAPHBAGE NPABa M3 MEH3M]CKOT ¥ HHBAIUACKOT OCUTYparha KOjH Ce
THYYy HaBPIICHUX T'OIMHA )KUBOTA MM CTaXa, alld HE U yCIIOBE KOjU €€ OZHOCE HA MOCTOjamke
cTaTyca OCUTYpaHHKa WM KOPHCHUKA TIEH3H]je, HIM HE MOTY Jla OCTBape MPaBo Ha MEH3HU]jY jep
HHCY yrutalieHH JTOMPUHOCH 3a NMEH3H]CKO M MHBAIUJICKO OCHUTYpame, LICHTPH 3a COLMjaIHH
pan ondmjajy 3axTeBe 3a OCTBapHBAC MpaBa Ha JOATaK 3a MOMOh M HeTy Apyror Juua, U
ynyhyjy rpahane na To npaso octape npen @ounmom [THO, nako To Huje moryhe, jep 3a To He
mocToje 3aKOHOM MPOIICAHH YCIIOBH. 3alITUTHUK rpal)ana PemryOnuke Cpouje, Mnunujarusa,
nen. 6p. 13372 on 24.04.2018 ronune, 1, moctynHo Ha: https://www.ombudsman.rs/index.
php/zakonske-i-druge-inicijative/5 76 2-inici-iv-z-iz-nu-pr-pis-i-s-r-gulish-pr-v-n-n-vc-n-d-v-
nj-z-p-c-i-n-gu-drug-g-lic, 25. nenem6pa 2018. ronusne.

55 Ilpema craBy 3amtuTHUKA Tpal)aHa, pa3nyka y BACHHA HOBYaHHX JaBama 3a “Tyly Hery u
moMoh” 3aBHCHO O TOTa J]a JIU CE€ OBO MIPaBO OCTBApPYje MpeJl IEHTPOM 3a COLMjaTHU pajl HiIH
npex @onnom [TMO, y3 cBo yBakaBame YHI-EHHIIE /1A j€ MCTa MPOy3pOKOBaHa yruraheHnM
JIOTIPUHOCHMA OCUTypaHHKa, He Ou Tpebano na moctoju. Hamme, BUCHHA HOBYaHUX JaBama
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Kana je y nutamy HaunH uHaHCHpamba HOBYAHUX JIaBamba, OHA Ce Y
TPEHYTHO OCTBApYjy y OKBHPY /IBa CUCTEMA, T€ CE MOCIEANIHO U PUHAHCHPA]Y
U3 JIBa pa3nuuuTa u3Bopa: u3 @oH/a 3a MeH3HjCKO U MHBAJIHMJICKO OCUTYpambhe
(mompuHOCHMa 32 00aBE3HO MIEH3MjCKO M HHBAJINCKO OCUTYpambe) U 13 Oyuera
(mope3uMa U IpyruM jaBHUM npuxoanmMa). OBakBO peliehe je, KoMIapaTuBHO
nocMaTpaso, Heyoouuajeno. Jlyrorpajua Hera je, Hajuerihe, 1€0 3ApaBCTBEHOT
ocurypama Win couujaiae 3amTute (y yxeMm cmuciy). [lopen Tora, oHo je
1 (MHAHCH]CKH HEOAP)KHBO, 1A 3aXTEBa aJIeKBaTHY U3MEHY.

[1pBu Moryhu mpasar U3MeHa je 3aAp)KaBarbe HaKHaJIe 3a IOMON U Hery
JPYTOT JIMLA Y OKBUPY IIEH3H]CKOT M MHBAJIUACKOT OCUTypamba, y3 oapehuBame
noceOHoT, N3/IBOjeHOT AonpruHoca uiu nosehame Bucuue nocrojeher. To 6u
Mopao aa Oyzae He camo oceOHO M3BOjeH, Beh U JofaTHU IONPHHOC, jep je
y noctojehem cuctemy HEOAPKHUBO Ja C€ ca CTONOM JomnpuHoca ox 26%,
¢duHaHCUPAajy NeH3Hje (CTapOCHE, MHBAIMJICKE U MIOPOJUYHE), 3APAaBCTBECHO
ocUTypame NeH3UOHEpa, HaKHaa 3a MoMoN M Hery APYTor JIMIa, HOBYaHA
HaKHaJa 3a TeJecHO omTeheme, NOrPEMHU TPOLIKOBH Y CIIy4ajy CMpPTH
KOPHCHHKA IIEH3Hje, Ka0 U aIMUHUCTPATUBHH TPOILKOBU cucTeMa. MehyTum,
MaKo OM HaBEeJCHO pelICH-E MOTJIO OUTH (PUHAHCH]CKH ONPABAAHO HME Ce He
Ou perno npodIeM pas3jeJumbEeHOCTH cucTeMa Jyrorpajue nere. llorpeba 3a
oMONM ¥ HEroM JPYTOT JIMLA je pU3KK KOjH noral)a He caMoO OCUT'y paHUKE U
KOPHCHHUKE NIeH3H]a, Beh cBe JbyJie, Ta OM HBeroBo 3aApKaBambe y OKBUPUMA
cucTemMa 00aBE3HOT TIEH3UjCKOT U MHBAIHMACKOI OCUTYpama ayTOMaTCKU
MOpaJI0 /1a 3Ha4ud IOCTOjarbe JIPYTOr, MapajieIHOI CHCTEMa - CUCTEMa
coLMjaliHe 3alITUTE KOjuM Ou ce obe30ehuBasa cBa octana iquua. Y TOM
ciyyajy nmpumende koje cy ynyhene nocrojehum pememnma 0u ocrajie 1a
BaXKe.

Hpyru moryhu npasai U3MeHe je yKJbyUHBambe AaBama U3 CUCTeMa
IyTOTpajHE Here y OKBUP 00aBE3HOT 3/1paBCTBCHOT OCUTYparba U BUXOBO
¢uHaHCHpamke TONMPUHOCKMMA 32 3/IPAaBCTBEHO OCHUTypame, Koju Ou y ToM
ciry4ajy Mopasiu outu 3HauajHo Behu. Mimajyhu y Buny 1a jaBHO 31paBCTBEHO
OCHTYpame IOKpHBa MPAKTHYHO UYWUTABY IHOIYJIALHjy, MOKPUBEHOCT

3a momoh u Hery pyror Iuia He Ou Tpedao Aa 3aBUCH O TOTA Ja JIH CY, ¥ KOJUKO, yIuiaheHn
JIOTIPUHOCH 32 TMEH3MjCKO M MHBAIMJCKO OcUrypame. HoBuaHO naBama 3a momoh m Hery
JIPYTOT JIMIA HUje er3UCTEHIMjaHN U3BOp MPHUX0Ja KOjUM KOPHUCHHUIM Tpeda Ja 3a10BOJbE
CBOje TIpUMapHE KUBOTHE moTpede, Beh GpuHAHCHjCKO CPEeNCTBO KOjJUM KOPUCHHK Tpeda Ja
00e36ean momoh u Hery apyror jumna. CaMiUM THM, HE MOXKE C€ TIPABUTH PA3NKa y BUCHHH
JaBama jep je morpeba 3a moMohw M HEroM 3a 00aBJbambe PadlbU Pagdl 33J0BOJbABAA
OCHOBHHX JKHBOTHHX MOTpeOa jeJHAKO MOCTOJH M KOJl OHUX KOjH jecy, Kao M KOJ OHUX KOjH
HHUCY yIulahnBaiu JOMPHHOCE 3a TIEH3U)CKO M MHBAJIUICKO OCHTYpame. 3alITUTHHK rpaljaHa
PC, op. cit., 2.
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CHUCTEMOM JIyroTpajHe Here Ou, Taxole, Ouia ckopo yHuBep3anHa. Tume
0u ce mpeBasumao npodiaeM Koju OM MMoCTojojao y cilydajy npuxaBarama
IpEeTXOoHe BapujanTe Moryhe 3akoHcke n3ameHe. Melhytum, u oBo pelemne Huje
YHOPEIHONPAaBHO yOOUYajeHo, a U MUTAbE j€ J1a JIK je 0 Kpaja U3BOAJBHBO.
I1pBo, 3ApaBCTBEHUM OCUTYpaEM He OM MOTJIe 1a Oyy IIOKPHBEHE yCIyTe
coLMjaJiHE 3aIUTUTE (IIOMYT JTOMCKOI CMEILITaja), jep Cy OHE, M0 MPUPOAH
CTBAapH, JIe0 CUCTEMa CoLijaliHe 3aTuTe. Kajga cy y nuTamy HOBUaHA aBamba,
yoOH4ajeHo peliekhe y 3eMJbaMa Koje X MPU3HAjy je 1a ce GUHAHCUPAJy U3
Oyuera - ONITHM WM IOCEOHUM Tope3nMa (IOMyT “rnopesa couJapHoCTH
y ®paHIycKoj), IONPUHOCHMA 32 OCUTYPambe 3a CIIy4aj AyroTpajHe Here (HIp.
y Hemauxoj) niu muxoBom komOuHanujoM (Hip. y ®@nannpuju/benruja), a ve
JOIPHHOCHMA 32 3PaBCTBEHO ocurypame. OBo pelemne ce He cpehe yak Hu
y apxaBama nonyt benruje n Xonanauje, 4uju ¢y MOACIH AYTOTPajHE HEre
JIe0 3[PaBCTBEHOT OCUTYpamba, OJHOCHO OCHTypama of “HeyoOuyajeHux”’
MEIHMIIMHCKUX TPOILIKOBA. Y OBUM “MEIHIIMHCKUM~ CHCTEMHMA JIyTrOTpajHEe
HEre U3 3APaBCTBEHOT OCUTYpama ce GPMHAHCUPA]Y 31PABCTBEHE YCIYTe IOMYT
kyhHe 31paBCTBEHE Here, JHEBHOT OOpaBKa, yClyre npeiaxa, CTAaHOBamba y3
MOAPIIKY WJIM MHCTUTYLHMOHAIHOT CMEILTAja, ali He ¥ HOBYaHE HAKHAJE,
Koje ce (pmHaHcupajy u3 OyuyeTa.

Tpeha moryhuoct je yBol)eme moceOHOr OCHrypaba 3a Ciry4aj morpede
3a HeroM U nmomohu Ipyror nuna. YKoJIMKO O ce IPUXBATHIIO OBO PELICHHE,
OHJla OM ce U3 THX cpelncTaBa Morje (GUHAHCUPATH CBE MOTpede y Besu ca
OyroTpajHoM HeroM. To 61 3ampaBo 3HaUMIIO yBOhEHE IONPUHOCA 32 jOLI jelaH
BUJ] COLIMjAJTHOT OCUTYPaba, IOPE] OCUTyparba y Clly4ajy He3aloCIeHOCTH,
3IpaBCTBEHOI U MEH3MjCKO-UHBAIMICKOT ocurypama (kao y Hemaukoj), a
mTo OM yMamHJIO MPoOJieM OACYCTBa aJeKBaTHE KOOpAuHaluje usMehy
3IpaBCTBEHOI ¥ COLIMjaIHOI CEKTOpa M PELIMIIO MOTEHLUja He Ipobieme
OKO (pMHAHCHPama COLMjalTHO-3/IpaBCTBEHUX ycTaHoBa.”® Ocurypanuiy ou
npakTHIHO Ounu cBu rpahanu CpOuje, ykibyuyjyhu u neHsnonepe, CIMyHO
OCHUTypaHUIIUMa y 3APABCTBY, UMe OM ce mpomupuiia 6a3za OCUTypaHuKa y
OIHOCY Ha rocTojehie OCUTypaHHKe NEH31]CKOT 1 MHBAJIUICKOT OCUTYparba.’’
Naxko y opraHu3alyjcKOM U CYLITHHCKOM CMUCITY, YHHU C€, HajaIeKBaTHH]e,
0BO pememe y CpOuju jour yBeK HHje peasHo npuMemnuBo. opmupame
HOBOT JIOIPUHOCA 32 COLIMjAJTHO OCUTYPaIbe y Cllydajy noTpede 3a HoMohu u
HEroM APYTor JInLa yMamkemeM (3a oapeleny cyMmy) HonprHOCa 32 IEH3HjCKO
Y MHBAJIUJCKO OCUTYPamEe WM 3[PaBCTEBHO OCUTYpame je, ¢ 003MpoM Ha
noctojehy huHaHCHjCKY HEpaBHOTEKY Y OBUM CHCTEMHUMa, HEIPUXBATIBUBO.

56 TI. MarkoBuh, K. Cranuh, op. cit., ctp. 87.
57 Ibid.
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C npyre cTpaHe, HEpealHoO je Ja MPeABUICTH YKYITHO NoBehame qonpruHoca
3a 00aBE3HO COLMjaJIHO OCUTYpame, jep OM OHM I0JAaTHO YTHULAJIH Ha
MOCKYIIJbEH-E PaJIHE CHAre. 3aTo je, YUHU ce, U3 caJalllibe MEePCICKTUBE
MOCMAaTPaHO, HAjJIOTMYHHU]H 300D J1a ce HOBYAHA /1aBamba 3a IyTOTPajHy Hery
¢duHaHCUPajy caMo U3 OyIETCKUX CpelICTaBa 3a COLMjaIHy 3aTuTy. To je u
caja y HajBehem geny ciydaj, uMajyhu y BHay BelMKe FOIUIIEHE OyIIETCKE
noranuje PemmyOonuyakoMm Gonay 3a NEH3HMjCKO U MHBAIUACKO OCUTYpakbe, T
CH CE IIPUXBATakbEM OBOT PELICHa y CYIITHHH CaMO YCKJIaUIIU IPOIKCHU ca
¢daxTukuM ctambeM. OCHM Tora, Ha 0Baj HAYMH OM CBa HOBYaHA JAaBarba Ouna
peryiucana jelHIM 3aKOHCKHM IPOIIMCOM, OCTBapuBaja Ou ce mpej jeAHUM
opraHoM M ucruiahuBaia y u3HocuMa Koju 6u ounu MelhycoOHo yckiahenu.
To Ou pemmio mpodiieM clokeHe aAMUHUCTPUpAlHje Koja caja MoCTOju U
CIPEYHJIO [I0jaBe /1a jeTHO JIMIIE IO ABa pa3Iu4KuTa IpaBHa OCHOBA 32 UCTH
PHU3UK [IpUMa HAaKHAJE Mpea ABa pa3iuuuTa opraHa. OcuMm Tora, OBO je,
YHOPEIHONPAaBHO OCMATPaHO, jeiaH o Hajuelhux HauuHa (uHaAHCHpamba
HOBUYAHUX JlaBama. Ha nyu pok, y Apyraunjoj eKOHOMCKO] PeajlHOCTH,
MOX1a je Moryh 1 moBpartak Ha ujejy HOBE I'paHe COLMjAIHOT OCUTYparba.

5. 3ak/pyuak

HanumonanHu cucteMu I1yroTpajHe Here ce y €BpOICKUM 3eMJbaMa
3HA4YajHO Pa3JIMKyjy Y MOrJeay opranusauuje, puHaHCHpama U BpCTE
nonyhene Here. Y HEKMM, YIIIaBHOM CKaHAWHABCKUM 3eMJbaMa, HCHOBYAHE
ycIyTe UMajy IPUOPHUTET HaJl HOBYaHUM AaBamuma (Hip. [lancka, duHcka,
Hopgemka, I1IBencka), 10k ce y ApyruMa CUCTEM 1yTOTpajHE HETe yIIaBHOM
3acHMBa HAa HOBYaHMM HakHazama (HOp. Aycrpuja, Uranuja, JlutBanuja,
Pymynuja). Behuna cuctema koju no3Hajy HoBuaHe HakHale GUHAHCUPA]Y
ux u3 onmrer nopesa. ¥ Hemaukoj ce HakHane (puHacupajy o06aBe3HUM
JOTIPUHOCHMA 3a CIIy4aj AyrorpajHe Here, a 'y JlykcemOypry u benruju/
®nanapuju KOMOMHAIIM]OM JOIpUHOCA 1 mope3a. Kputepujymu nono6HocTH
3a OBe HOBYAHE HaKHAJE, Takole, 3HaTHO Bapupajy, Kao U HAYMH Ha KOjHU ce
MOTY KOPUCTUTH 1 BUchHa iahenux nzHoca. Hopuana HakHaze ce, Hajuenthe,
ucrmahyje y BuAy nepcoHaiHor Oyuyera, ajnu ce cpehy u apyre dopme
UCIIIaTe, MONYT JOo/aTKa KOjU ce ucIuiahyje KOpUCHUKY YCIyTre HId HOBYaHOT
JOJITaKa 3a HeroBareJsba. Tpolemhe HoBYaHe HaKHa e je Hajuerhe MoBpPrHyTo
CTPOTMM 3aXTE€BHMa M MCTE C€ MOTY KOPUCTHTH camo 3a miahame yciayra
Here. Tako, y MHOTMM 3eMJbaMa Iutahame Mopa OMTH MOAJIOKHO I0Ka3y Ja ce
KOpHCTH 32 I1ahame Here. AKO ce HOBUaHa AaBarbha KOPHCTE 3a 3aM0IIbaBabe
nomahux pagHuKa, OBO aHTAXKOBAE j€ YCIOBJHEHO (POpMaTHUM YyTOBOPOM O
pany. AKo ce, Iak, HOBYaHA HAaKHa1a KOPUCTH 3a aHTAXKOBabe He(OPMaTHOT
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HEeroBarema, TO MOpa OUTH AeHPUHUCAHO Y MYIATHAUCHUIUIMHAPHOM IIJIaHY
Here.

EnemenTtu gyrorpajhe 3aiTiuTe JULA 3aBUCHUX 07 Tyhe Here 1 moMmohu
y CpOuju Hanase ce yHyTap CHUCTEMa COLIMjaJIHE 3ALITUTE, 3APABCTBEHOT
U TICH3UjCKO-UHBAJIUACKOT Oocurypama. OBako parMEHTHUCAHU €JIEMEHTH
cucTeMa MOAPIIKE 3a AYroTpajHy Hery ¥ nomoh y CpOuju ce JOMMHaHTHO
OcJamajy Ha HOBYAHA JaBara U HaKHaZe, a Mame Ha ycayre nogpuike. [lopen
TOra, 1 J1aJbe je IpUMEeTHA 3Ha4ajHa YJIora NOPOAMLE, OHOCHO Pa3IniuTH
BUI0BH HedopmaiHe nomohu. [ maBHU po0iemMu y cepu HOBUAHHX JaBamba
JIeXKe y pa3jequbEHOCTH CHCTEMA, YNEbCHHUIIH J1a C€ CYLITUHCKH UCTa oTpeda
3a MOMONM M HEroM JPYror Jula peryjuiie y ABa pa3jInunTa Mporuca u
ocTBapyje mpex ABa Oprana, ocjlamamke Ha MEIUIUHCKE, a He ()Y HKIIMOHATHE
KpUTEpyjyMe 3a IPOLEHE NOTpeda, HEMOCTOjambe CarilaCHOCTH O MECTY OBOT
COLIMjaJTHOT PU3HKA Y CUCTEMY COLMjalIHe CUTYPHOCTH U pecypcruMa 13 KOjux
Tpeba 1a ce puHaHcupa. YoueHH HerocTaluu y noctojeheM KOHLEN Ty HOBYaHUX
naBama y CpOuju ynyhyjy Ha norpeOy m3Mmene nocrojehux pemema, y3
aJIcKBaTHH]E carjie/laBarbe pa3jiora 3a U IPOTUB CBAKOT MOHYheHor mpeziora,
aJIM ¥ HEOITXOHO OaJlaHCHparbe MHCTUTYIMOHAJIHE M BAHMHCTUTYIHOHATHE
HOJPIIKE, MATEPUjaIHUX U HEMATEPUjaTHUX J1aBarba U yCIIyTa, PernyOanuKux
Y JIOKAJIHUX HAJJIC)KHOCTH.
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Financial Allowance in Long-Term Care System

Summary

The primary objective of the paper is to analyze key challenges and
tends in financial allowance arrangements for long-term care of benefi-
ciaries of custodial care and assistance, and consequently, to offer propo-
sals for improving national long-term care system. Aiming to achieve the
above-mentioned objective, the author firstly defines the concept and basic
features of long-term care, and investigates the possible ways of organizing
the system and its financial allowance methods. In the second section of the
paper, the author presents an overview of main characteristics of long-term
care system in European countries through a limited number of examples of
financial allowance arrangements. The third section is focused on national
solutions. Finally, in the fourth section, the author points out the challenges
and obstacles that national long-term care system (or some of its elements)
is facing and suggests the possible ways of improving the system.

Key words: financial allowance, long-term care system.
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HpeFHeIIHI/I Hay4YHU yaaHak®
Japxo Boscuuuh,”
Acucmenm Ilpasnoe gpaxynmema Ynusepsumemay Hoeom Caoy

UDK: 331.45

BE3BE/THOCT U 3/]PAB/BE HA PAIY
HJJUTUTA/THA EKOHOMHJA

Ancmpaxm: Jeona 00 Kwyunux obnacmu y 6e3u ca padom muye ce
be3beonux u 30pasux ycrosa paoa. Q0 npasnux Hopmu Koje ypehyjy
npeomemuy 001acm He 3a8uct camo pao yosexa, éeh u ceeodyxeammu
Keanumem sxcusoma. Mnax, Kpeamopu npasa u nOIUmuKa OaHac cy
npeo 3HAYAJHUM U3A3080M KAOA je Y Numarsy 6e36e0Hocm u 30pasve
Ha pady. Te uzazose npeo rux nocmasmsa npoyec Oueumaiu3ayuje
KOjU je y 3HAYAjHO] Mepu HNPOMEHUO HAYUH (PYHKYUOHUCAFA
NPOOYKYUOHUX 00HOCA. Y pedosuma nped Bama, noxywahemo da
VKAJCeMO HA NO3UMUBHE U HecamusHe nocieouye Ousumaniuzayuje
Ha obracm He3bednocmu u 30pasva Ha paoy.

Kwyune peuu: 6ez6eonocm u 30pasme Ha pady, oueumaiuzayuja,
OUSUMAIHA eKOHOMUJA.

1. O 0e30eqHOCTH U 31PaBJby Ha paay

Tema 6e30eqHMX ¥ 3IpaBUX YCJIOBA pajia cTapa je KOJHMKO U camo
pasHo mpaBo. Jep MpBH 3aKOH KOjHM je JIp)KaBa MMIIEpaTHBHUM HOpMama
WHTEpBEHHCANIa Y OJIHOCE PaJHMKA M TOCIo/aBaia Ouo je yrnpaso y OBOj
obnactu. To ce Hajpe goroamwiio y Exrneckoj, 1802. ronuue kaua je 10HET
3aKOH O 37PaBCTBEHO] M JIYXOBHO] 3alITUTH YYEHHUKA M JIPYTHX JUIA
3aI0CICHUX Y IPEJIMOHNIIaMA U TKaYHHIIaMa NaMyKa U ApyTuM padprukama
(mosHaTHju Kao 3aKOH O 3aIITUTH Jedjer pajaa). Flako orpaHuyeH Kako u3
yIJia peIMeTa Peryjincama — jep ce OJHOCH caMo Ha o0nact 0e30eHOCTH

" e-mail: d.bozicic@pf.uns.ac.rs
Pao npummen: 02.09.2020.
Pao npuxsahen: 27.09.2020.
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Y 3[paBJba Ha pally, TAKO U U3 yIJla Kpyra JINLA Ha KOje Ce OIHOCH — 3aKOHOM
je 3abpameH pan aete muahe ox 9 roguHa, Kao ¥ HONHU paj Jiele, 0Baj 3aKOH
cMaTpa ce 3a4eTHUKOM PaJHUYKOI 3aKOHO/IaBCTBA.!

W3 panHompaBHe NEepCHeKTUBE, IPaBo Ha Oe30eHe U 31paBe yClIoBe
paza BpeMEHOM je eBoiyupaso. JloK ce y MoueTKy OBO IPABO OJHOCUIIO
MCKJBYYHBO Ha 3aIUTUTY (PU3UUKOT 31paBjba paJHHUKa (3aIITHTA O TIOBPEAE
Ha pazy ¥ npodecHoHaIHOT 000JbEHa), 1a CE MPOLIUPUIIO U HA TIPEBEHII]Y
0]l IOBpeaa Ha paxy u npodecrnoHaaHux o0osbema, Aa Ou naHac OMIIO
320KPYKEHO y jeIHO KOMIUIEKCHO IIPaBO KOj€ MOJApa3yMeBa CBEYKYIHY
3aIITUTY YOBEKa Ha pany. Jep, palHUK ce HE MOXKE IOCMAaTpaTH caMo Kpo3
npu3My (pU3HYKOT HHTETPUTETA, IOLITO Y PaJHOM OJHOCY HHUjE CaMo pajHa
CHara 4oBeKa, Kao Beropa cuxo(pu3niKa KOMIIOHEHTa, Beh v lberoBa yKyI-
Ha JJUYHOCT Ca CBUM MOPAJIHUM, €TUYKHM U JIPYTUM CBOjcTBHMa. M3 Tor
pasiora, JaHac Kajga ce TOBOpH 0 0e30€AHOCTH U 3paBjby Ha Paly, MUCIH
Ce Ha 3allTUTY CBEyKYITHE YOBEKOBE JUYHOCTH Ha paly Koja oOyxBarta: (a)
3aIITUTY (PU3MUKOT MHTETpUTETA (3AIUTHTA O IITETHOI JIjCTBA YCIOBa
paza, cpeacTaBa 3a paj, XeMHjCKUX M OHOJIOIIKKX areHaca); (0) 3amTuTy
MCUXUYKOT MHTETPUTETA (3ALITUTA O 3JI0CTaBJbarba Ha paiy, OMIITEr U
CEeKCYyaJIHOT y3HEMHPaBaba); U (B) 3alITUTY MOPAJTHOT HHTETPUTETA (3AIUTHTA
NPUBATHOCTH Ha paly, JOCTOjaHCTBA U €THKE Pajia, YOBEUHOCTH).

YocTanaom, cBU MOMEHYTH PagHONPABHU ACIEKTH 3alUTUTE PaJIHUKA
3alpaBo Cy KOMITJIEMEHTapHH U Mel)ycOOHO cy HeoBOjuBHU.>TaKBO MOMMaHbhe
0e30eqHOCTH | 3ApaBJjba HAa paly y CKJIaly je ca BuljereM nojMa 3apaBiba
of crpaHe CBeTCKe 3[paBCTBEHE OpraHuzamnuje. Y YcraBy oBe OpraHu3aluje
3IpaBJbe HE 3HAYM CaMo OJICYCTBO OosecTH u noBpena Beh u ocehaj cBeykymHe
MHTETPUCAHOCTH NOjeJULa Yy CUCTEME U MOJCUCTeME Apy1uTBa (y 00pa30BHU
CHUCTEM, CHCTEM paJHMX OJHOCA — 3aIlOCJCHOCT, CUCTEM COLHjaJIHE
CUTYPHOCTH UT/.), a KOja HHTErpHUCAHOCT ociiobal)a mojeanHua crpaxa u paha
ocehame CUT'YypPHOCTH, ICUXWYKOT M COLMjaliHOT Onaroctama. [lcuxnuko u
CoLMjaTHO OJlarocTame jecy CerMeHT 37paBJba, ajld CaMo 3APaBO U PaIHO
Croco0Ho Nuie Moxe ce y Hajsehoj Moryhoj mepu u TpajHuje HHTErpUCaTH
y HaBezaeHe cucteme. Jlakie, mpBo, 31paBJbe U COLHMjAIHO OJAarocTame Cy
KOMIUIEMEHTapHH €JIEMEHTH OUTHCaba YOBEKa; APYTO, 3APABIHE U COLU]AIHO
OarocTame Cy y3pOouHO-TOCICANYHO TOBE3aHHU eJIEMEHTH OUTHCAba YOBeKa.?

1 II. JoBanoBuh, Paouno npaso, Hou Canm, 2018, crp. 38-39;C. Xusora, Exonomuxa
sawmume Ha pady, Hum 1977.

2 b. Jlybapna, Paono npaso — pacnpasa o 00Cmojancmesy Ha pady u COYujaIHoMm oujanozy,
Beorpan, 2012, ctp. 368-369.

3 II. JoBanoBuh, 1. boxwuuh, 3awmuma u besdbeonocm 3anocienux ma pady, 300pHHK
panosa IlpaBHor ¢axyntera y HoBom Cany, 6p. 3/2016, ctp. 757.
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Haxo je u3 yria mpaBHOT peryjucama NuTame 0e30eIHNX U 31paBuX
yCJIOBa pajia 3aro4yesio Kao jeIHO O OCHOBHUX IpaBa Ha pagy My BE3H ca
pazoM, BpEMEHOM je, 300T IIUper IpYyLITBEHOT 3Ha4daja KOju UMa, 10010 1
cBojy MehyHapogHonpaBHy Haarpanamwy. Tako, qanac npaBo Ha Oe30enHe u
3/IpaBe yciioBa pajia IpeacTaBiba jeJHO O]l OCHOBHMX JbYACKHX IpaBa.OBo
U3 pasJiora MITO NUTamke 0e30€AHUX U 3/1paBUX YCIIOBA paja MPEeBa3Ha3u
OKBHPE PaJHOr MpaBa M OCTaBJba PEIEPKYCHje MHOIO LIMPE O OJHOCA
3amnocieHor u nocionasua. Haume, 3a pagHuka nurame 0e30eqHOCTH U
3/IpaBJba Ha pajy er3UCTECHIMjaIHOT je KapaKTepa. 3alocieH! caMo yTeM
cBOT pazaa obe3delyje ersucteHiujy 3a cede U CBOjy HOPOAUILY. YKOIHKO
pagHUK HUje 3ApaB, HE MOXE J1a paJy M TO C€ AMPEKTHO pediexTyje Ha
HETOBY 3apajly, a HapyLIEeHO 3paBJbe Kao MOCJIenIa yCcIoBa pajia HeMa caMo
HETOBOJbHE PaJHOIPABHE, HETO U €KOHOMCKE, aJI U COLIMjaJIHE MOCIeIULIE.
Ho, oBe HerarnBHe KOHCEKBEHLIE HUCY ITPUCYTHE CaMO KOJ paHUKa, HEro U
KOJI IIOCJIOAABLA M THUY CE peajin3allije lberoBuX HHTepeca MaHU(eCTOBAaHMX
Y TEKIbH 32 OIJIOAKOM KanuTama, Tj. npopurom. Takole, cBe oBe HeraTUBHE
MOCJIEANIIE OPaKaBajy ce y Kpaji0j IMHHUJU U HA APYLITBO Y LEJIHUHH, jep
0J1 KBaJIUTETA PaHOT )KUBOTA 3aBUCH KBAJIUTET )KUBOTA YOIIILTE, COLUjaTHH
MUp U cTabunHocT. Heku ayTopu HaBoJe ocaM KOHLENITYaIHUX KaTeropuja
0]1 KOjUX 3aBHCH KBaJUTET PaJHOT XKMUBOTA: 1) paJHU yCcIOBU O€30MaCHH O
3/IpaBJbe 3al0ClICHUX: 2) aJiekBaTHA U (ep KOMIIEH3aluja; 3) HermocpeaHa
MOryhHOCT mpUMeHEe U pa3Boja JbYyACKMX Kamanurtera; 4) moryhhHoct
KOHTHHYHUPAHOT pa3Boja u 00pa3oBama; 5) colujaina HHTerpanuja y paaHoj
cpenuHy; 6) NOCTOjamkbe U IPUMEHA 3aITUTHHUX ponKca ( jeHaKOT TpeTMaHa,
c1000JHOT MUIIIJBECHA U U3PaKaBarba, 3alITUTE IPUBATHOCTH); 7) pagHH U
CBEYKYITHH >KMBOTHH IIPOCTOP 3aIOCICHUX; §) COLMjaliHa PEICBAHTHOCT
panHor xuBota.* HaBenene kareropuje (OApeaHHIIE) KBATUTETa PaIHOT
JKMBOTA M3/1Bajajy y IPBHU IJIaH 3Ha4yaj pagHe clIOCOOHOCTH 3aIlOCICHUX, O
YHjOj 3AIUTUTH CE, 3aIpaBo, OBJE M IIpe CBera paau.’

4 Bume o Tome: E. Capxocka, B. Apnaynosa, Kearumem paonoe scusoma u 3a0060/6CMe0
nocnom, Hayunu ckyn — Yoeex u paona cpeouna, Gaxynter 3amrture Ha paxy, Hum 2005,
ctp.210.

5 Y mHajmmuteM cMmuchoy, npema  MebhyHaponHoj knacupukanuju - (QyHKIHOHHCAHHA,
HecmocoOHOCcTH | 31apaBika  — MKD  (International  classificationoffunctioning,
disabilityandhelath - 1CF)nocroje Tpu mpuctyna aedpuHHCAmBY pagHE CIIOCOOHOCTH: @)
MEIUIMHCKY; 6#)conujainau; u ¢) Omoncuxoconujanau. lupe o tome: I1. Joanosuh, /.
Boxuuuh, op. cit., ctp. 755-756.
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2. [IpaBHO peryjucame npasa Ha 6e30eqHe U 3ApaBe ycJOBe paja

13 nmpeTXoqHUX peaoBa yBUIEIH CMO Ja ITpaBo Ha Oe30e/1He U 31paBe
yCJIOBE pajia MpeBa3uiia3d OKBHPE PaJHOT MpaBa M Ja Ce 3alpaBo Be3yje
3a KOpIYC YHUBEP3aIHHUX JbYACKHX IpaBa, U TO COIHjaJIHO-E€KOHOMCKHX
Jpynckux TpaBa. Kao takBo, mpeasuleHo je 6pojauM mehyHapogHum u
pPErHOHATHUM U3BOpHMa IIPaBa.

2.1. IlIpaeo na oe3zbeone u 30pase yciose paoa
¥ Meljynapoonum uzeopuma npasa

Kana roBoprumo o u3Bopuma (paHor) mpaBa MeljyHapOIHOT KapakTepa,
Ty MUCJIMIMO Ha aKTe YCBOjEHE Y OKBUPY JBe Mel)yHapoiHe opraHu3aimje —
Opranuzanuje Yjenumenux Haiuja (y gabeM tekcty: OYH) u Melhynapoaae
opranusanuje paja (y nabem tekcry: MOP).

Kao jemHo oj OCHOBHUX JBbYJCKMX TpaBa, IpaBo Ha Oe30emHe u
3[[paBe yCIIOBE paJia HAIIJIO je CBOje MECTO Y Yuusepzannoj dexaapayuju o
wyockum npasuma u3 1948. ronune. Tako, y mpBoM cTaBy wiaHa 23 cTOjU
na ”Ceaxo uma npago na paod, Ha ci10600an uz00p 3anocierbd, Ha NPAsUYHe
u 3a0060masajyhe yciose paoa u na 3aumumy o0 nezanocienocmu’. Ilopen
tora y Melynapoonom naxkmy o eKOHOMCKUM, COYUJATHUM U KYAMYPHUM
npasuma n3 1966. ronuHe,’nBa 4nana cy nocseheHa cy nutamy 0e30eaHUX
W 3/IpaBUX ycjoBa pajaa.’

Mebhynaponna opranuzaiyja pajaa Kao crielyjalin30BaHa arcHInja
OVYHS 6aBu ce MpeBacXoHO MUTAUMA TOBE3aHUM Ca pajioM. Y TOM CMHUCITY,

6 ”Cryx6enn muct COPJ — Mehynapomanau yrosopu*, 6p. 7/1971

7 Ped je o unany 7 re croju na ”’lpaBe WIaHUIE OBOT TAKTa TPU3HAjY IPaBO KOje
MMa CBAKO JIMIE JIa C€ KOPUCTH IPABMYHUM U MOBOJHHHM YCJIOBHMA 3a paJi KOjU HAPOYHUTO
00e306ehyjy:a) Harpaay koja MUHHUMaJIHO 00e30ehyje cBuM pagHuimumMa:l) mpaBuyHy 3apamy
U jeqHaKy Harpazay 3a paj 1 HCTe BPeTHOCTH 0e3 MKaKBe pa3ivKe; MoceOHO, )KeHe MOpajy Ja
MMajy TapaHlHujy Ja YCIOBH IMXOBOT pajia HUCY TOPH OJ] yCJIOBA KOj€ KOPHCTE MYIIKapIH
W TIPUMajy WCTYy Harpaxy Kao OHH 3a MCTH pam; ll) mpucTojaH >KHMBOT 3a HHX U HUXOBY
MOPOAUILY CXOAHO ofpendama OBOT MAaKTa;0) XUTHjeHCKO-TEXHUUYKY 3aIITHTY Ha Pay;Il)
ucTy MOTYhHOCT 32 CBe Jja Hampeyjy y CBOM pajy y BHUILY oAroBapajyhy xareropujy,Boaehu
padyHa jeMHO O HaBPLIEHUM TOJMHAMa CIyX0e UM O CIIOCOOHOCTHMA;N) OAMOP, PA30HOLY,
Pa3yMHO OTpaHHYEHE PaJHOI BpEMEHa M MOBpeMeHa MiaheHaoaCyCcTBa, Kao M HaKHaLy 3a
npasanuaHe naHe.Takohe, y ctaBy 1 umana 12 Ilakra croju aa ”JlpskaBe WwiaHUIIE OBOT MAKTa
MIPU3HAjy MPaBo KOje MMa CBAKO JIMIIE Ha HajOOJhEe ICUXMYKO U MEHTAIHO 3PaBJbe KOj& MOXKE
Jla ToCTUTHE”.

8 Y mowmenty ocHoBama YH-a (1945. rommne) MOP je Beh yBemuko mocrtojama u
¢ynkmonucana (ocuoBana 1919. rogune). Mehyco6nn ognoc MOP u YH ¢opmainso je
ypehen IIporokonom o capanmu u3Melhy oBuX IBejy MehyHapoqHux opranuzanuja u3 1946.
ronuHe. Tum npotokonom MOP mocraje ciennjanu3oBana arennyja Y H, anu 3agpikasa cBoj
3aceOHU NMPAaBHU Cy0jeKTUBUTET.
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aktu MOP cy, npenmMeTHO mocMaTpaHo, ysKer 10Jba IeJI0Bamba U OTHOCE Ce Ha
KOHKPETHE CerMEHTE IpaBa 1 00aBe3a 110 OCHOBY pajia MJIN y BE3H Ca PajIOM.
Nmajyhu y Buay na je 3alITUTa pagHUKa O] ONIUTUX U NPOQEeCHOHATHUX
OoJyecTH Ha pany jedaH O yCTaBHUX LMJbEBa YMjeM ocTBapuBawy MOP
Mopa J1a TeXH,’ jJaCHO je 1a TeMa 0e30€IHUX U 3[paBUX yCIIOBA pajia 3ay3uMa
3HA4YajHO MECTO YHOPMATHBHO] ACJIATHOCTH OBe opranusanuje. LlltaBurre
LEJIOKYIIHY HOpMaTHBHY akTUBHOCT MOP y Be3u ca mpeaAMeTHOM TeMOM
MOJKEMO TOJICIUTH Yy TPU IpyIe: a) KOHBEHLHjE U Ipenopyke nocsehene
3alITUTH PaJHUKA O crienpUIHUX pu3nKa;'’ 0) KOHBEHIIH]jE U MPEHOPYKe
nocBeheHe 3alITUTH paJHUKa y TOjeIUHUM MPUBPEIHUM I'paHama;'’ B)
KOHBEHIIM]jE U MPENOpYyKe KOje c€ OJHOCE Ha CBE NMPHUBPEIHE I'PaHEe U Ha
cBe npodecuoHagHe pusnke. Y NOTOwY rpyny cnanajy Kousenyuja MOP
op. 187 o npomomusnom oxeupy 6ezdbeonocmu u 30paswsa Ha pady (2006.
roauHa),?Kongenyuja MOP 6p. 155 o 3awumumu na pady, 30pagcmeenoj
s3awmumu u paoroj cpeounu (1981. roguna),*Koneenyuja MOP 6p. 161
o cayocboama meduyune pada (1985. roguna).“Tloceban 3HaUaj y}KUBajy
KonBenuuja Op. 155 koja cBeoOyXBaTHO M Ha ONIUTH HAYUH TpETHpA
NUTaba U3 CBOT HACJIOBA y CBUM I'paHama MPUBPEAHUX ACTATHOCTH, ajlh U
BaH TOra - Y BaHIPUBPEIHN U jJABHOM CEKTOPY (KOJ CBHX IOCIIOJaBala), ca
jelHe cTpaHe, ¥ OJHOCH Ce Ha CBE 3aII0CIICHE y HABEACHUM JICJIAaTHOCTUMA, '
kao u Konsennuja Op. 187 npencrasiba, 3anpaBo, paBHu u3pas [ 1odaine
cmpameezuje o 3aumumu 30passa u bezdoeonocmu, kojy je MOP ycBojuiia
Ha 91. 3acenawy Kondepenuuje 2003. rogune.'®

9 b. lWlyanepuh, /Ipaso Melhynapooue opeanuzayuje pada, beorpan, 2001, ctp. 336.

10 Y oy rpyny cnaaajy Hrp. Konsenuja MOP 6p. 115 o 3amrut ox pagujanmje (1960.
ronuna), Konsenuja MOP 6p. 139 o 3amruTH ox kaHepa Ha pagaoM mecty (1974. ronuna),
Konsennnja MOP 6p. 162 o 3amruTn pagauka on azdecra (1986. ronuna).

11 Y oBy rpymy criagajy Hip. Konsenija MOP 6p. 167 o 3amtuTu pagHuka y rpal)eBUHCKO]
uaaycrpuju (1988. ronuna), Konsenuja MOP 6p. 184 o 3amTuTi pagHuKa y HOJbONPUBPEIH
(2001. romuna), Konsenmmja MOP 6p. 176 0 3aliTUTH pagHUKa y PyAAPCKO] HHIAYCTPHjH
(1995. ropuna).

12 ”Cnyx06enn rmacauk PC — Mehynaponau yroopu™, 6p. 42/2009.

13 ”Cnyx6enn muct COPJ — Mehynaponuu yrosopu”, 6p. 7/1987.

14 ”Cnyx6enn muct COPJ — Mehynaponau yrosopu”, 6p. 14/1989.

15 I1. JoBanoswuh, JI. Boxxuuuh, op. cit., ctp. 760.

16 O mpuHmunuMa mpokitamMoBaHHM oBoM KouBenuujom mmpe kox: I1. Josamosuh, /.
Boxuuuh, op. cit., ctp. 760-761.
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2.2. IIpaso na b6e3oeone u 30pase ycioee paoa
Y PEeCUOHATTHUM U360PUMA NPABA

Ilon permonanmHuM (EBpOIICKUM) NMPAaBOM MOApa3yMeBa C€ MpaBo
IBejy pernoHanmHux opranmzanuja: Caseta EBpore (y gajbeM TEKCTy:
CE) u EBponcke ynuje (y nasbem texcty: EVY). IlpaBo CE ce y nayuHoj u
CTPYYHO] TUTEPATypH 03HAYaBa U KA0 €BPOIICKO HEKOMYHHUTApHO MPaBo, 0K
Ce MU3BOPH IMpaBa KOjU Cy YCBOjeHU 10| okpusbeM EY HasuBajy eBporickum
KOMYHHUTapHUM MpaBoM.'’

J1Ba naj3navajuuja axta y okBupy CE cy EBporicka koHBeHIHja 3a
3aIITUTY JBYACKHX IpaBa U OCHOBHHUX ciio0oja, ycBojeHa 1950. ronune u
EBporicka conujanna nmoBesba, ycBojeHa 1961. rogune, a peBuaupana 1996.
roguue.'®

U nox Esponcka Koneenyuja 3a 3aumumy /byOCKUX npasa  OCHOGHUX
c10600a He cajpku ofipeade Koje ce THUy YCJIOBa pajia 3aloCiICHUX U,
YOIIIITE, BbHUXOBE 3aIITUTE U 0€30€IHOCTH Ha pajly U3 pa3jiora IITo MUTamka
KojuMa ce OaBM paJHO MPABO y CBOM TEMeJbY MMajy COIMjalIHa U EKOHOMCKa
npaBa, a MOMEHYTa KOHBEHIIMja TOBOPH Ipe CBera O JbYACKUM IIpaBUMa
MpBe TeHepaluje, Tj. rpah)aHCKUM M MOJMTHYKUM IpaBuma, Eeponcka
coyujanna nogema aeraibHo ce 6asu nmpeamernom temoM. ECII je ycBojena
1961. rogute, HEKOIUKO MyTa HOBEIUpaHa,” ma o6u 1996. roguHe 10110
1o ycBajama Pesuoupane Eeponcke coyujanne noseme (y 1aJbeM TEKCTY:
PECII) koja je crynuia Ha cHary 1999. rogune.””Y PECII unan 2 nocsehen
je mpaBy Ha MpaBHYHE YCJOBE pana,’’ MoK je HapeaHH, 4iaH 3, nmocBeheH

17 O paszmuuu u3Mel)y eBpOICKOT KOMYHHTapHOT M HEKOMYHHTapHOT mpaBa mmpe y: b.
Jlyb6apna, Esponcko paono npaso, LIU]J1, llogropuma 2004, ctp. 18.

18 Penybmuka CpOuja paruduroBana je o0a oBa akTa MTO je OMia M HEeHa 00aBe3a Kao
npxase wianune CE. OBy oOaBe3y, Hama 3eMJba OCTBapuia je YCBOJUBIIM 3aKOH O
parudukanuju EBporicke KOHBEHIIMje 3a 3aIUTHTY JbYACKHX NpaBa U OCHOBHHX cloOona
,.Ciy:xx6enu muct Cpouje u Lpue ['ope — mehynaponan yrosopu®, 6p. 9/2003; u 3akoH o
notephuBamwy PeBunupane EBporcke couujanne nmosesbe ,,CiyxOeHn mmacHUK PemyOmuke
Cpbuje — mehynapoaau yrosopu®, 6p. 42/2009.

19 IIporoxommma u3 1988., 1991. u 1995. ronune

20 ok je IToBessom u3 1961. rogune oOyxBaheHo 19pa3snuunTHX COLMjaTHO-CKOHOMCKUX
npasa, PECII cagpxu yxynHo 31 mpaBo, Te je ounrieqHo aa je pesusuja [loBesse umia mpe
cBera y mpasily oborahmBama OBOT JOKyMEHTa HOBUM CETOM COLIMjaTHO-€KOHOMCKHX TIpaBa.
21 Ynanowm 2 PECII mpeasulero je na “ce y Hamepu 1a o6e30ene eheKTHBHO OCTBApPHUBAHE
IpaBa Ha MpaBUYHE YCIOBE paja, IpxKase o0aBesyjy: 1) na 00e30ene pasyman Opoj THEBHUX H
HENleJbHUX PaJHHX CaTH, Ja Ce pajiHa Heleba ITOCTENEHO CMambyje 10 HUBOA KOjH 103BOJhaBajy
MopacT MPOXYKTUBHOCTH U IPYTH peleBaHTHU (GakTopw; 2) na obe36ene mahene npazHuyHe
nane; 3) na 00e30ene HajMamke YETUPH Henesbe MIaheHOr TOMUIIBber 0aMopa; 4) 1a yKIoHE
PM3HKE NPHINKOM 00aBJbarba U3y3€THO ONACHHUX WMIIM HE3IPaBHX 3aHMMarba, a TAMO I TO
Huje Moryhe, 1a 00e30e/1e WM cMambHUBamke Opoja paJHUX caTH WK JAofaraH Opoj miahennx
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IUpEeKTHO 0e30eJHMM U 3ApaBHM YCIIOBHMA paja y KOHTEKCTY 3aIITUTE
¢usnukor uHTErpuTeTa pagnuka.’’y esu ca uaanom 3 PECII 6utHo je
nuctahu 3axTeB 3a TPUIIAPTUTHUM MPHUCTYIIOM Y KOHTEKCTY HOPMAaTHBHE
nojJiore npasa Ha 0e30eHe U 31paBe yCIIOBE paia Ha KOjeM Ce HHCUCTUPA Y
PECII. OBa unmeHunIa jacHO CBEIOYH O TOME KOJIHKO je 3a (PyHKITMOHUCAEE
MHAYCTPUJCKUX OAHOCA OMTHO MUTAE 3aIUTUTE 3aI0CICHUX, Tj. BBUXOBHX
0e30eHNX M 3paBUX YCJIOBA paja, HAPOUMTO y KOHTEKCTY IpaBa Ha paj
Ka0 jeIHOr O]l Haj3HAYajHUjHX COLMjaTHO-EKOHOMCKUX mpaBa.”*Takole,
JOII jenaH 3HayajaH CerMeHT 0e30eIHNX U 3[paBUX yCIIOBa paja peryjaucan
je PECII. Peu je o mpaBy Ha AOCTOjaHCTBY Ha pamy, IIe je, y3 UCTHLAbA
3Ha4aja TPUIAPTUTHOT MPHUCTYIA, NOCEOaH aKLEeHAT CTAaBJbEH Ha 3aIUTUTY
OJ1 CeKCYaJTHOT y3HEMHPaBarba 1 3J0CTaBJbatba Ha Pajly Uy Be3H ca pagoM.>

Kana je y muTamy eBpOICKO KOMYyHUTapHO IpaBo, nocMmarpajyhu
oOmact pagHOr npasa, 0e30eIHOCT U 3ApaBJibe Ha pady MpeacTaBiba chepy
y kojoj je EY Ouma HOpmaruBHO HajakTHBHHja. Mako cy comujaiHo-

JlaHa OIMOpa 3a PaJHUKE KOjU Cy aHTa)KOBAaHW HA TAaKBUM IIOCIOBHMA; 5) na obe3benme
Mepuo HEeAEJFHOT oaMopa Koju he, y Mepu y kojoj je To moryhe, 1a ce moxyonu ca JaHOM
KOjHU je TPaJuIMOHAIHO WM MO 00WYajy JAaH OMOpa y TOj 3eMJBH HIIM TOM PETHOHY; 6) na
OCHTYpajy Jla paaHUIK Oyny 00aBeIITeHN y MUcaHoj Gpopmu, y mTo je Moryhe kpahem poky,
a 'y CBaKOM ClTy4ajy He KacHHje O]l HCTeKa JiBa Mecella Off JaTyMa 3aCHUBAaba PaJHOT OJIHOCA,
0 CYIITHHCKHM aCTIEKTIMa YTOBOPHOT HJIM PagHOT 0gHOCa; 7) na obe30erne na paJHHuLHU KOjH
o0aBsbajy palx TOKOM HOhM MMajy KOPHCT O OHHMX Mepa Koje yBakaBajy MoceOHY MPHUPOLY
TaKBOT pajia.

22 Ynan 3 PECII mpexsubha na “y Hamepu na obe3dene epeKTHBHO OCTBApHBAILE IpaBa
Ha Oe30eqHe M 37paBe pajiHe YCIIOBE, Jp)KaBe YrOBOPHHMIIEC AYXKHE CY Ja, ¥ KOHCYImayuju
ca opeanusayujama nocirooasaya u paoruxa: 1) GopMyHIIy, TPUMEHE H MEPUOIUTHO
HaJIeAajy jeNMHCTBEHY HAIMOHAIHY MOJUTHKY O 0e30eJHOCTH Ha pany, 3IpaBjby Ha paxy
1y pagHoj cpenuHu. [IpBeHCTBEHN LMJb OBE MOJHUTHKE jecTe Mmo0oJblIaBame 0e30eTHOCTH
W 3/[paBJba Ha pajly M CIpeyaBare He3roja M MoBpesa J0 KOjux Moxe Johu, a BesaHe cy 3a
pazHO MECTO WM Ce JIeIIaBajy 3a BpeMe paja, MOCeOHO Tako IITO OM ce CMambHUBAIN Y3POLH
W PUBUIH 10 KOjUX HEMHHOBHO JI0Ja3H y PAJHOj CPEAMHH; 2) ITOHECY MPOIHUCE Yy BE3U ca
0e306enHomhy 1 3apaBsbeM; 3) obe30ene MpUMEHy TaKBUX MPOIMCAa Mepama OAroBapajyher
Ha/30pa; 4) aa yHarpee MOCTENeH! Pa3Boj COyk0e MeJUIIMHE pajia 3a CBE paJHUKe, Koja Ou
rMana MpeBacxoIHO MPEBEHTHBHE U caBeToAaBHE (pyHKIHje”.

23 C. Jamapesuh, Coyujanno-exonomcka npaea y 6esu ca paoom y MehyHapoOmum u
esponckum cmanoapouma, Pannao n counjanHo npaso, op. 1/2008, ctp. 185.

24 Ynan 26 PECII xaxe ma cy ApkaBe TOTIHCHHIE AYKHE ~Na y KOHCyNTalHjama ca
OpraHM3anfjama MoCcio/aBala M pajHUKa, a y [UbY OCTBAapHBAHE IpaBa CBHX pPaJHUKA
Ha 3aIITHTY BUXOBOT JOCTOjaHCTBA Ha paay ja: a) yHampelyjy cBecT, HHGOPMUCAHOCT H
CIIpeyaBame CEKCyaTHOT y3HeMHpaBamba Ha PaJHOM MECTY WJIH Y BE3H ¢a PaJIOM H J1a IPEy3My
cBe oziroBapajyhe mepe 3a 3aIITHTY paJHHKa O TaKBOT MOHamama; u 0) yHampelyjy cBecT,
MH(POPMHUCAHOCT U 1A CIPeYaBajy MOHABJbAHO HENPUXBATILMBO MIIM MU3PA3UTO HETaTHBHO U
YBPEJBHBO MOHAIIAKE TIPOTHB MOjEIMHUX PAHUKA HA PaIHOM MECTY WIIH Y BE3H Ca MOCIOM
Kao ¥ Jia peay3My CBe oAroBapajyhie Mepe 1a 3alTuTe paJHuKe 0] TAKBOT IMOHAIIAKkA .
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€KOHOMCKA IPpaBa BPJIO CIIOPO M TEHIKO MPOHaJIa3Hiia CBOje MECTO Y MpaBy
EVY,*1o Huje O6uo ciyuaj ca 6e36enHomhy u 371paBibeM Ha paay. Y3poke
TO] YMICHULM BHIMMO MPEBACXOAHO y (IO3UTHUBHHUM) EKOHOMCKHUM
eexTuMa Koje ca coOOM HOCH JIeTaJbHO peryiucana ooiact 6e30e1HoCTH 1
3/paBJba Ha paay. Haume, mpouec eBponcKuX HHTErpaluja je mpeBacxoIHo
EKOHOMCKOT' KapakTepa, a yjeAHaueHH! YCJIOBH pana jecy conditio sine qua
nonyHKIMOHUCAKA 3aj6AHUYKOT €BPOICKOT TPXKHUIITA. YIIPaBO U3 TOT
pasiora, XxapMOHHU3al1ja 3aKOHOJIAaBCTBA y OBOj O0JIACTH MIPEICTABIbA jeTHY
O]l CYHITUHCKHUX ITPETIIOCTABKH 33 YPABHOTEKEHH]U EKOHOMCKH M COLIMjaTHH
pa3Boj y EV.?¢ Tlopex Tora, npaBuiia Ha 1oJby 3allITUTE 3ApaBiba HA paay U
0e30eqHOCTH Ha pany 3a CBOj IPUMapHU LIMJb UMajy MPEBEHLH]y HEe3rozaa
Ha pany ¥ NpodecHoHAIHUX OOJIECTH KOje JOBOAE O MPUBPEMEHE WIIN
TpajHe CIIPEeYeHOCTH paJHUKa 3a paj, T€ TaKO BOJE Ka CMabUBakby T0AaTHUX
TPOILKOBA IOCJIOAABIAa M JONPHHOCE IO0OOJbIIAKY HPOAYKTUBHOCTH
npenyseha.?’

HNako cTuaspuBo, 0 IpeIMeTHO] TeMu roBopu ce Beh y Yrosopy o
ocHusary Eeponcie 3ajednuye 3a yeasn u weaux u3 1951. ronune (138. [lapucku
yroBop),?® na G ce MpHCYCTBO HOPMHU y Be3H 0e30eIHOCTH U 31paBiba Ha
pasy KOHCTaHTHO IIMPUJIIO y IPUMAPHUM U3BOPHMA KOMYHHUTApHOT IIpaBa,
KaKO y KBaJIUTaTHBHOM, TaKO M Yy KBAaHTUTaTHBHOM cmuciy.’Kaza je peu
0 MpUMapHUM H3BOpuMa npaBa EY, OMTHO je Ha OBOM MeCTy NOMEHYTH
Iogemwy 0 ochosnum npasuma Esponcre ynuje uz 2000. roaune.”” Y ueTBpTOoM
neny IloBesbe xoju Hocu Ha3uB ConuaapHocT, uiad 31 nocseheH je ymnpaso
ycioBuMa paja.’!

25 II. JoBanoBuh, Vepaowa myockux u coyujanno-eKkoHOMCKUX npasa y melyHapooHo,
e8poncKko u Hauie paouo npaso, Pagno u connjanHo mpaso, Op. 1-6/2006.

26 R.Blanpain, C. Engels, European Labour Law, Kluwer, 1998, ctp. 316.

27 Jb. KoBaueBuh, bezbednocm u 3opasme paonuxa y oxeupy Eeponcke ynuje, CTpaHH
mpaBHU XHUBOT Op. 1-3/2002, cTp. 217.

28 Taxo jeyun. 2 ct. 1 YroBopa o ocHuBamY EBporicke 3ajeHuIIe 32 yrajb U YEIHK Kao jeTHa
Ol MUCHja OBE 3ajeJHHIIC HaBEeIEHA aKI¥ja y by M0o0OOJbIIaBamkha KUBOTHUX YCIIOBA, a Y
HapeHOM WIaHy HCTOT YyTOBOPa FOBOPH €€ O MOCEOHOM LINJbY 3ajeTHHLIE KOji ce MaHU(peCTyje
y yHanpelhuBarby )KHBOTHUX U PAJHHUX YCIOBA PaJHUKA y HHIYCTpUjaMa yIiba U YelnKa.

29 O pa3BojHOM MyTy MpaBa Ha 0e30eqHOCT M 37paBJbe HA paay y MPUMapHUM H3BOpUMA
npasa EY mmpe xon: I1. Jopanosuh, /. boxxuuuh, op. cit., ctp. 766-770.

30 [punukom ycBajama, [loBespa Huje Oma obaBesyjyher, Beh mporpamckor kapakrepa 3a
npxkase wnanuie EY. Mnak, on 2009. rogune u ctynama Ha cHary JlncabGoHCKor criopasyma,
[ToBeJpa je, Ka0 BHETOB MHTETPATHHU €0, TIOCTana 00aBe3yjyhu akT 3a ap)kaBe dIaHUIIE.

31 Ynan 31 IToBesbe macu: (1) cBaku paJHUK MMa IIPAaBO HA YCIIOBE Paja KOjiuMa Ce MOIITYje
ETOBO 31paBibe, 0e30eTHOCT U JOCTOjaHCTBO; (2) CBaKM paJHKUK MMa MPAaBO HAa OTPAaHUYECHO
pajHO BpeMe, Ha THEBHHU U HECJbHH OJIMOD, M Ha MIaeH! TOANIIELT OIMOP.
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ITo ce Thue cekyHAapHUX U3BOpa npasa EY, y Be3u ca npeaMeTHOM
TEMOM HEONXOJHO je ykaszatu Ha Jupexmuey 89/391/EEC o ysohery mepa
3a noocmuyare nodobUaAra 6e30edHoCmu U 30pPasba PAOHUKA HA pady.*
OBa IMPEKTUBA je O[] HAPOUMTOT 3Hauaja jep, ¢ jelHe cTpaHe, OAHOCH Ce Ha
MOCJIONABLE Y CBUM NPUBPEIHUM 00JIACTUMA, 10K C IPyTe CTPaHE, HBbOME CY
(opMyIMCaHH OCHOBHU NPUHLHUIMN y peryjucamy MaTepuje 6e30eqHOCTH
U 31paBJba Ha pany. Takole, Ha ocHOBY wi. 16 [lupekTHBE JOHETO je HU3
Pa3INIUTUX T3B. ,,IUPEKTUBA hepKu“* Kojuma ce peryauily MojeJMHN aClIeKTH
3allITUTE Ha pay.”

Ha ocHoBy HaBeneHux u3Bopa, outHo je ucrahm ma EY Hopme
0e30e1HOCTH U 31paBjba HAa pagy HocMaTpa y CBOj HBHXOBO] IIWPUHU
- HOpME 3alITUTE Ha Paay HE OJHOCE Ce camMO Ha CIpedaBame IITETHUX
JejcraBa ycioBa paja (mospene Ha paxny, npodecronaine 6onectu) Beh ce
TUYY MO3UTHUBHUX LUJbEBA — NPUjaTHUjUX, KOMPOPHUjUX U OOJbUX YCIIOBA
pana.** OBako eKCTCH3UBHO BUljere MojMoBa 0e30€MHOCTH U 3ApaBiba Ha
pany ¥ paJHe cpeiHe yCIoCcTaBHo je 1 caM EBporicku ¢y npaBie y ciiydajy
VjenumeHo KpasbeBcTBO poTuB CaBeTa Koju je okoH4aH 1996. rogune.”

3. be30eaHocT u 31paBJbe HA paay y
YCJIOBHMA JIMTUTAJIHE €KOHOMUj€E

Hamra cBakoHeBHUIIa MeHba CE M3 IaHa Y IaH yclieJ] KOHCTaHTHOT pa3Boja
MHPOPMALIMOHUX TeXHOJIOTHja. Te mpoMeHe, y3poKoBaHe HH(POPMALIHOHUM
TEeXHOrHjama, HUCY 3a00MIIIIe HU MPOAYKIMOHe onHoce. [lTaBumie one cy

32 OJL 183/1 ox29/6/1989

33 C.Jamapesuh, Ycxnahenocm pecynamuse Cpouje o 3awmumu Ha pady ca cmanoapouma
MOP u EY, PanHo u coumnjanHo npaso, op. 1/2007, ctp. 293

34 Ibidem, ctp. 291

35 Y oBoM mocTynky, YjeaumeHO KpaJbeBCTBO oOparmiio ce EBporckom cymy mpasre ca
craBoMm na aupektuBa Casera 93/104/EC o opranm3anuju pagHOT BpeMeHa He Tpeba 1a
ce mpuMemyje jep HHje JOoHeTa Mo oaroBapajyhoj mpouemypu. Hamme, JemmHcTBeHMM
€BPOITICKUM akToM U3 1986. roqune mpeaBul)eHo je 1a ce TUpeKTHBE U3 00IacTi 6e30eTHOCTH
U 37paBJba Ha pafy BHUILIE HE JOHOCE jeqHOIIacHO, Beh kBamnpukoBanoM BehmHOM mITO
je y MHOTOME JONPHHENO IMHPOj KOMYHHTApHO] aKIWjU y MOMeHyToj obmactu. Kako je
MpeAMETHA TUPEKTHBA yCBOjeHa KBANN(UKOBAHOM BehHHOM, a HE jeHOIIACHO, YjeIUmbEHO
KpaJbEeBCTBO OMJIO je cTaBa J1a ANPEKTHBA HUje TOHETa y OATOBapajyheM MOCTyIKY, jep THTambe
OpraHmsanyje paJHoT BpeMeHa He crmaja y obmact 6e30eqHOCTH | 3ApaBiba Ha paxy. Mnaxk,
EBporicku cy mpasjie MPUCTYIHO je eKCTeH3UBHU]EM TyMadyely OBHX MOjMOBA MCTAKABIIH
na cy muMa oOyxBahenn He camo ¢u3uyky Beh 1 cBH Apyru GakTopH KOjU MOTY yTHUIATH
Ha pajiHy CPEAMHY, a Jia je NMHUTamke OpraHu3alije PagHOT BPEMEHA MTEKAKO MOBE3aHO ca
37paBOM PaJHOM CPEIMHOM T€ j€ C TOora, OBa AUPEKTUBA JJOHETA y OATOBapajyheM MocTynKy u
MMa ce MPUMCHHBATH U 32 YjeMIbEHO KPajbeBCTBO. BHIlIe 0 OBOM Clly4ajy BUAU Y MPECyIu
EBpornickor cyna npasae C-84/94, United Kindom vs The Council of the European Union.
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TOJIMKO JAJICKOCEKHE J1a MOjeIMHN ayTOPH O MOJCPHO] €KOHOMHjU T'OBOPE
Kao 0 ,,JUTUTAIHO] eKoHOMUju™“.*® CBaka paJuKalHa IPOMEHA y MPOLEeCy
MPOU3BO/HH-E IUPEKTHO ce pe)IeKTOBaIa Ha PalHO IPaBO Kao JUCLUIIINHY.
Tako je nmpBa MHIAYCTPHUjCKA PEBOIYLMja, OJMYCHA Y 3aMEHU MaHyEJIHOT
paja MalIMHCKUM, CTBOpUJIA MPETIIOCTABKE 3a I0jaBy pajHOr IpaBa Kao
noceOHe rpaHe Impasa, JOK je Apyra HHAYCTPHjCKa PEBOJIyLIHja IIPOMEHE
y CBeTy paja aopaTHo yopsana.”” TpehoM WHAYCTPHjCKOM PEBOIYLHjOM
0a3upaHoj Ha KOMITjyTepH3aliju U ynoTpeOu MHTEepHeTa*® cTBOpeHa je
MOAJIOra 32 YETBPTY pajMKalIHy IPOMEHY Y HauMHY Ipou3BoIe. Tako je
JUTUTaJHA €KOHOMH]ja TOCIEIULA YIIPABOTE T3B. YETBPTE MHIYCTPUjCKE
peBoyLIMje KOja ce MaHU(ecTyje y TUTUTaIU3al|jH IPOU3BOIHE 3aCHOBAHO]
Ha pOOOTH3AIMjU U BEIITAYKO] HHTEIUTCHIH]jH.>

[IpomeHe koje yeTBpTa MHIYCTPHjCKa PEBOJIYLIHja YHOCH Y CBET pajaa
cy MHOroOpojHe u cBeoOyxBaTHe. Ol MpoMeHa y MOIJIeAYy OCTBAapUBamba U
3alTUTE MpaBa 110 OCHOBY Pajia, PEKO IMPOMEHA Y MOIJIEAY CaMHUX PaJHUX
MecCTa TJle HEKallpecTajylanocToje, a jaBJbajyCeHEKarnoTIIyHOHOBA, 0
HOTITY HOHOBHXIIPAaBHUX (OpMHYKOjuMaceBpiinpa.*’

Ob6nact 6e30eHOCTH U 3aLITHTE Ha PaJy Takole ce Halasu y mpouecy
npunarohasama rnocieuama Koje ca codoM HoCH JUTUTaIU3alKja y IpoLecy
npousBoame. Kako pasnuuuTu oOIMUM IUTHTAIHM3ALUje MPOY3POKY]Y
pasinyuuTe MOoCIeauLe, y HapeJHUM peJoBUMa yYKpaTko hemo carienaru
KJby4HE OOJHMKE JUTHTalu3aluje paja U HbHUXOB, KAKO MO3UTHBHH, TAKO U
HEeraTUBHH yTHUIa] Ha 0e30€IHOCT U 3APaBJbE HA PALy.

3.1. Pooomu3sayuja

PoGotn y mponecy mpousBoame OuBajy ce dyemha mojaBa, a
HCTOBpPEMEHO OMBAajy M CBE KOMIUIEKCHUjH 1ITO oMoryhaBa na o0aBibajy u

36 C. JamapeBuh, Ymuyaj oueumanusayuje na paone oonoce, 360pHux pagosa I[IpaBHor
thakynrera y HoBom Cany, Op. 4/2016, ctp. 1104.

37 [pyra WHAYCTpHjCKa PEBONyLHja OJHOCH CE€ HAa yBOhEHmE MacOBHE MPOMU3BOIE H
JUPEKTHO Ce Be3yje 3a ynorpeldy enekTpuuHe eHepruje y Tom npouecy. lupe: J. Hull, The
second industrial revolution and the staples frontier in Canada: rethinking knowledge and
history, Scientia Canadesis No. 1/1994, pp. 22-37.

38 A. Toffler,The third wave, New York, 1980.

39 J. Bloem, M. Van Doorn, S. Duivestein , D. Excoffier, R. Maas, E.Van Ommeren,7The
fourth industrial evolution: things to tighten the link between IT and OT contents, Groningen,
2014, pp. 11-15.

40 New forms of employment, Eurofound, 2015; R. Blanpain, F. Hendrickx (ed.), New
Forms of Employment in Europe, Kluwer Law International, Alphen aan den Rijn, 2016.
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CJIO’KEHHM]E MIOCTIOBE. YOCTaJIoM, M HACTaJIH Cy Ca HAMEPOM Jia YUECTBY]Yy Y
npoLecy paja, Ha [ITa HaM yKasyje U MopekJio pedn.?!

[losutuBHE cTpane ynorpede poOoTa y MpoLECy NPOU3BOAEE CY
MHoroctpyke. [Ipe cBera po6otu omoryhasajy ia ce JbyAn H3MeCTe ca BUCOKO
PU3MYHUX PaJHUX MECTa U Ha Taj HAUYMH YyBajy )KMBOT U 3paBJbE paJHUKA.
ITopen Tora, po6oTH MOT'Y 1a Ipy>ke HOMOh IMIIMMa Koja paje ca yMambeHOM
pagHoM criocobnomrhy (MHBanuau pana). Ca TUM y Be3H 3aHHUMJBHBO j&
MIOMEHYTH €KCOCKEIJICTOH (EHIII. exoskeleton) — MeTallHe KOHCTPYKIHje KOje
MeHbajy MM OMaXy (QYHKIHOHUCAE JYACKUX eKCTpeMuTeTa.

Nnak, mpucycTBo po0doTa y npolecy NIpOoU3BOAKE MMa U CBE HETaTHBHE
acriekte. Kao rmaBHM HeraTUBHM aclieKT OBAE BUIUMO MoryhHocT na pobotu
y MOTIIYHOCTH 3aMEHE YOBEKa y mporecy pana. OBakaB MCXOA BHUIIE HHjE
pe3epBrCaH UCKJbYYMBO 32 MaHYEIJIHE MOCJIOBE 3aCHOBaHE Ha MOHABJbAIbY,
Beh 1 3a OHe clloXKEHHje, a cBe “’3axBasbyjyhn” KOMIUIALKjU poOoTH3aLH]e
U BelITayke nuHTeaurenuje.** OmacHocT o ry0sberba mocia Huje cama 1o
ceOu pU3HK KOjHu ce Th4e 0e30€HOCTH M 3/[paBjba Ha paly, ajli HeraTUBHE
MOCJIEINIE IO MEHTAJHO 3/IpaBJbe KOje MPOM3BOAM TaKBa CHTyaluja,*
Ka0 U KOHCTAaHTHO HAMETame Ca MAIIMHOM, Beli BUIMMO Kao HapyLIaBame
0e30eqHMX U 3ApaBuX yciosa pana. [lopen Tora, 3ajelHUYKN paJl YOBEKa U
poboTa MosKe JOBECTH JI0 TIOBpe/ia Ha paly Koje ce jaBJbajy yciea HeoCPpEIHOT
KOHTAaKTa paJHuKa U poboTa. [ope IOMEHYTH eKCOCKEeJIETOHU Takohe Mory
J1a pe3yJITUPajy TOAaTHUM IIOBPEAaMa Ha paay, Ipy YeMy BbHX0B IYTOPOYHH
YTHUILa] Ha IICUXOJIOIIKE, OnoJomKe 1 Gpu3nuke GpyHKIHje YOBEKA joLI HUje
y HOTITYHOCTH UCITUTAH.*

41 Peu poOoT mOTHYE W3 YEHIKOT je3WKa Tae robota 3Ha4YM paj, OAHOCHO pamuTu.TBopuem
oBe peun cmarpa ce yerku nucan Kapen Yanek. Bumn: The Changing Nature of Work, World
Bank Group, Washington, 2019, pp. 18.

42 R. Brown,Robots, New Technology, AndIndustry 4.0 In ChangingWorkplaces. Impacts On
LaborAnd Employment Laws, American University Business Law Review, No. 3/2018, pp.
372-373.

43 Foresight on new and emerging occupational safety and health risks associated with
digitalisation by 2025, European Risk Observatory Raport, European Agency for Safety and
Health at Work, 2018, pp. 40.

44 K. Backer De, T. DeStefano, C. Menon, Suh JR., Industrial robotics and the global
organisation of production, OECD, Technology and Industry Working Papers, 2018.

45 PC Patel, S. Devaraj , MJ Hicks, EJ Wornell,County-level job automation risk andhealth:
evidence from the United States, Social Science&Medicine, Vol.202, 2018, pp. 54-60; H. De
Witte, J. Pienaar, N. De Cuyper,Review of 30 years of longitudinal studieson the association
between job insecurity and health and well-being: is therecausal evidence?, Australian
Psychologist, No. 1/2016, pp. 18-31.

46 Digitalisation and occupational safety and health (OSH): An EU-OSHA research
programme, European Agency for Safety and Health at Work. Jloctymro Ha WHTEpHET
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3.2. Aymomamu3sayuja

CaBpemeHa ayTomaTH3alMja y MpoLecy MNPOU3BOAIKE Takohe
caApK¥ HU3 MPEIHOCTH 3a )KUBOT M pajll yoBeka. Y MpBoM peny nosehasa
MPOAYKTHBHOCT M 00e30ehyje uoBeky na 3a kpahe Bpeme ypanu onpehenn
nocao, a omoryhasa u Jja ce MpOM3BOJHH MPOLEC OABHja KOHCTAHTHO, 0e3
MpeKua, y MHOTHM Cly4ajeBUMa 4ak U Oe3 MpUCyCTBa YOBEKa, YUME
JONPUHOCH TIOCTH3amby OajlaHca y OJJHOCY IPUBATHOT U MOCJIOBHOT KUBOTA
KOJ 3aTI0CJICHUX.

WNnak, mopen mpeTX0AHO HABEICHUX HETATUBHUX ACTIeKaTa Ha MEHTAIHO
3/IpaBJbe YOBEKa KOj€ MPOY3pOKyje poboTH3aluja, a KOju Cy NPUCYTHHU
W KOJ ayTOMaTH3allMje y paly, CB€ BUIIE CE€ UCTUYY HEraTHMBHH aClEKTH
ayToMaTu3alnuje y KOHTEKCTY Pas3IMYUTHX MEAMIMHCKHX mnopemehaja
(KapAMOJIOIIKNX, KAaHIIEPOTeHHX H CI1.).Y

3.3. Bupmyenna peannocm,” ayzmenmosana
peannocm,”Big Datau anzopummu

HMako je ped o pa3IMYUTHM TEXHOJOTHjaMa, OHE 3ajeHHUUYKH
omoryhagajy aHam3y BEITUKOT Opoja TojaTaka, Ha OCHOBY KOjHuX je Moryhe
CIIPOBECTH PAa3JIMUMTE CUMYJAIMje peaHuX, )KUBOTHHX CHUTyaruja. Y
TOM KOHTEKCTY IbHXOBa ymoTpeda y JoMeHYy 0e30eTHOCTH | 31paBiba HA
paay uMa yJory MpeBacXoHO y MPEBEHIIMjU OJ HACTYyMAama MoBpe/ia Ha
pany. Jep, 3ajenHIYIKH, oMOoryhaBajy TecTHpame yclioBa paia pe Hero mTo
PaIHUIIH 3aII0YHY CBOj paJ, IITO MOCEOHO J00H]a Ha 3HAYajy KOJI IT0CI0Ba ca
noBehanuM pusnkom.Ilopes Tora, BUXOB JIOMPHUHOC Y MIPEBEHIIUjU TOBPEIa
Ha pajiy orJie/ia ce U y TOME IITO C€ HEPETKO OBETEXHOJIOTHje KOPUCTE U 32
npuiarohaBame pajHAKa yCIOBUMA pajia KPo3 CHMYIIHPAkE Pa3TUuIHTHX

azpecu: https://osha.europa.eu/en/publications/digitalisation-and-occupational-
safety-and-health-osh-eu-osha-research-programme/view

47 J.Min, Y. Kim, S. Lee, TW Jang, L. Kim, J. Song, The Fourth Industrial Revolution and Its
Impact on OccupationalHealth and Safety, Worker's Compensation and Labor Conditions,
Safety and Health at Work, No. 10/2019, pp. 404; ES Schernhammer, CH Kroenke, F. Laden
, SE Hankinson, H. Kroenke,Night work and risk of breast cancer, Epidemiology,No.1/2014.
48 BupryenHa peamHOCT NPEACTaBJba TEXHOJIOTHjYy KOja CHMYIHpA DPa3IUYUTa YyiHA
HCKYCTBA, KOja MaKo Cy HH(MOPMATHIKOT KapakTepa, oMoryhasajy 4OBeKy J1a HX OCETH Kao Jia
cy peanna. Illupe: A. Craig, W. Sherman, J. Will, Developing Virtual Reality Applications:
Foundations of Effective Design, 2009.

49 AyrMeHTOBaHa peamHOCT IpEACTaB/ba TEXHONIOTH]y Koja omoryhaBa 1a BHpPTYENHH
00jeKTH y TpPOAMMEH3MOHATHOM OOJMKY OWBajy MHTETPUCAHH W TPHKA3aHH y PEATHOM
BpeMeHY U peasiHoM okpyxemy. LLupe: R. Azuma, 4 Survey of Augmented Reality, Presence:
Teleoperators and Virtual Environments, No. 4/1997.
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00JInKa TPEeHUHTA U PaAHUX CUTYyaluja y 6e30e1H0j, Tj. BUPTYEIHOj CPEIUHH,
IIpe HEero LITO CE TaKaB paj] CIPOBEIC Y PEaTHOCTH.

Ca npyre cTpaHe, ynorpeda OBUX TEXHOJIOIHja y IPOLECy paja UMa 1
HernoBoJbHE acnekTe. [Ipe cBera eukacHOCT U JOMET BUXOBOT IOMEHYTOT
3Hayaja y NpeBEHLMjU O] HacTylama NMoBpeaa Ha pany y Hajsehoj mepu
3aBHCH OJ1 (CTPYYHOCTH) OHUX KOjH pajie ca OBUM TeXHoJorujama. Y Hajmama
rpellika y carjiefiaBalby BUPTYEJIHE HJIM ayTMEHTOBaHE PEATHOCTH MOXKE
JOBECTH JI0 IOr'yOHUX NOCIEINLA Y PEaTHOM, CTBApHOM Ipouecy paza. [lopexn
TOra, CBE OBE TEXHOJIOTH]jE, @ HAPOUUTO big datan anropuT™Mu 0a3UpaHu Ha
0] oMoryhaBajy KOHCTaHTaH HaJl30p HaJl pajoM 3amocieHux. YnmeHnna
J1a Cy 3aI0CJICHH U3JI0KEHH CTAJIHOM HaJ[30py Y CBOM pajJy UMa HEMOBOJbAH
YTHIIAj 110 BHUXOBO MEHTAIIHO 37paBJibe,”” a y TOM CMHCILY IIOCEOHO MUTAHE
MPEACTaBJba 3aLITUTA ITPaBa Ha IPUBATHOCT 3aII0CJICHOT U IOCTOjaHCTBA Ha

paHY-Sl

3.4. Pao nocpeocmeom ouzumaanux niameopmu

Jururanue miatdopme npeacTaBibajy (caga Beh penaTuBHO) HOBOT
cy0jekTa Ha T0Jby OJHOCA pajia ¥ KaluTaja KOju Ce, CYIITUHCKH, HaJla3u
Ta4yHo Here n3Mel)y. Ped je 0 uHTepHeT cepBUCY, OIHOCHO arlIMKaIlHjH Koja
craja, ¢ jelHe CTpaHe, noTpely 3a U3BpllIaBameM opeljeHor paja, u ca Jpyre
cTpane, motpedy 3a mpoHanackoMm nocia. [Ipu uemy, 3axBasbyjyhu HHTEpHETY,
OHH KOjU MMajy moTpely 3a u3BplIaBameM oapeheHor pana (mociomaBail
KOPHUCHHUK), 710 Bbera MOT'y JIONH TOCIIOBHO Y CBAKOM MOMEHTY. Jep, AUrHTaIHa
maardopma y OnUio KoM MOMEHTY, 24 Yyaca y TOKY CBaKor JiaHa ,,00e30ehyje’
(IMTUTAHOT) palHUKA KOjU je CpeMaH Jia M3BPIIN MOCTaB/LEHU paIHU
3ajarak.”

[Tutame mpaBHOT CTaTyca, Kao M Mpasa, o0aBe3a M OJArOBOPHOCTH
JUTHTANIHE TUIaThopMe y OIHOCHMA KOje YCIOCTaBJba Ca JUTHTATHUM
paaHuIIMMa WX KOPUCHUIIUMA BbUXOBUX ycnyraje MMPUIIMNYHO KOMITJIEKCHO U
joII yBeK HeJOBOJBHO ypeheno.” Ta mpaBHa HeperyIucanocT GyHKIIMOHUCAThA

50 S. Pallesen, B. Bjorvatn, N. Mageroy, IB Saksvik, S. Waage, BE Moen, Measures to
counteract the negative effects of night work, Scandinavian Journal of Work, Environment &
Health, No. 2/2010, pp. 10; Foresight on new and emerging occupational safety and health
risks associated with digitalisation by 2025, European Risk Observatory Raport, European
Agency for Safety and Health at Work, 2018, pp. 45.

51 O 3amTuTH NpaBa Ha NPUBATHOCT 3aMOCICHUX HA PAJHOM MECTY IIUpe y HameM pazay: [1.
Boxwuunh, I panuye nocrooasuesux naozoprux osrawherna y 00HOCy Ha 3awmumy npasa Ha
npusamuocm sanocienux, PagHo n conujanHo npaso, Op. 2/2018.

52 Ch. Degryse, Shaping the world of work in the digital economy, ForesightBrief, ETUI,
No. 1/2017, pp. 2.

53 O mojMy u BpcTaMa TUTHTANHHX IutaTtgopmu y Hamewm pany: [. boxwuuh, Jueumanne
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JUTHTAIHUX [IaT(QOPMU MpEJIMBa Ce U Ha MHUTame 0e30eIHUX U 3/1paBUX
yclioBa paja JHia Koja paje HoCpeacTBOM miaThopMu. Jep, ynpaso 300r
0JICYCTBa PAaBHUX HOPMHU, paj IPEKO TUTHTAIHUX TIATHOPMHU caM 1o cedbu
IpeacTaBiba PU3MK M0 Oe30e1HOCT U 3apaBJbe Ha pany. Ha oBakas 3akibyyak
ynyhyjy Hac pe3yaTaTy pa3IMIuTHX CTyIUja Koje yKa3yjy Ja Cy oBpe/e Ha
paiy 3HayajHO NPHUCYTHH]jE KO HeCTaHJapIHIX 00JIMKa pajia (KaKkas je yIpaBo
paj nocpecTBOM aT(opMu) Hero y pagHoM ofgHocy.IlItaBuiie, pusnnu
0J] IOBpeJa Ha paJy Cy MHOI'O HarjalleHUjH KO paja MPeKo AUTHUTATHHUX
m1aTOpMH U3 pasiiora ITO AUTUTATHU PAAHULIM PaJle CAMH, COICTBEHUM
CpeAcTBUMAa, 0€3 OrpaHUYEHOI PAaJHOI BpEMEHa M 0JMOPa, Y KOHCTAHTHO]
TPLU 32 HOBUM IOCJIOM IIPEKO IaTtdopme.>

4. 3ak/pyuHe HANIOMeHe

[lonazehu on cBera HaBeneHOT, MOXKEMO 3aKJby4HTH Ja he obmact
0e30e1HOCTH U 3ApaBJba HA paay y AUTHUTAIHO] €KOHOMHUJU OMTH Tpen
noceOHUM M3a30BHMa, OIHOCHO, 3ampaBo Beh jecte. HecymmuBo je na
TEXHOJIOIIKH Pa3B0j IOMPUHOCH KBAJIMTETHH]EM )KMBOTY YOBEKa, aJId OJlaKa,
Op3a, ynmoTpeba TEXHOJIOTHja Yy MPOIECy pana, 0e3 MpPeTXOoAHe JAeTaJbHe
npoBepe epukacHOCTH U 0€30€IHOCTH, MOXKEe UMAaTH HU3 KOHTpaedekara
0 )KUBOT U paj yoBeKa. AJH, 3Hayaj Kojy oOsnact 6e30e1HOCTH U 3ApaBiba
Ha paay MMa 3a 4Y0BeKa Moke OMTH MHULMjaIHA Kallkcia 3a AeTaJbHO IPaBHO
peryiucame npasa, 00aBe3a 1 OATOBOPHOCTH 32 CBE aKTepe Y OJHOCHMA paja
Y KaluTaja y IUTUTATHO] EKOHOMHU]H.

niamgopme u HUXO8 YMUYAj HA 00HOCE NOBOOOM Oueumantoz paoa, 300PHUK pagoBa
[paBHor ¢dakynrera y HoBom Cany, Op. 1/2020, ctp. 453-466.

54 J. Howard, Nonstandard work arrangements and worker health and safety, American
Journal of

Industrial Medicine, No. 1/2017, pp. 1-10; F.G. Benavides, J. Benach, C. Muntaner, DL
Delclos, N. Catot, M. Amable, Associations between temporary employment and occupational
injury: What are themechanisms?, Occupational and Environmental Medicine, No. 6/2006,
pp. 416-421.

55 U. Huws, 4 review on the future of work: Online labour exchanges, or “crowdsourcing”:
Implications for

occupational health and safety, EU OSHA discussion paper.
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Occupational Safety and Health and Digital Economy

Summary

Occupational Safety and Health (OSH) is one of the most important
areas of work. Actually, not just working conditions depend on OSH regulation
but also a living conditions. But today, digitalization of whole economy puts a
new chalenges in front of law and policy makers. In this paper, our aim is to
highlight on the positive and negative consequences of digitalization on OSH.

Key words: Occupational Safety and Health, Digitalization, Digital
Economy
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YIIYTCTBO AYTOPUMA 3A IIPUTIPEMY PAJIOBA

dopmar

PanoBe cnaru y enexTpoHcKoM o0inKy y mporpamy Microsoft Office Word
(2000, 2003, 2007), v douty Times New Roman hupummna (serbian Cy-
rillic), ocuM OpWTHHAIHHMX JATHHUYHHUX HaBoja. BenwuwmHa ¢donTa 12,
pasmak singl, maprune 2,5 (Topma u J10Wa, JieBa U AecHa). TexcT paBHATH
ca o0e Mapruse, He IEJIUTH peyd Ha Kpajy peda Ha ciorose. CBe cTpaHe
Hymepucaru. @opmar crpanuie A4.

O06umM paga
Hajsume 35.000 kapakrepa, omHocHo 6.000 kapakTepa Kajma ce paad O
MpHUKa3uMa, yKJbydyjyhu u pa3Make.

Je3uk n mucmo
PanoBu ce 06jaBibyjy Ha CPIICKOM j€3HKY, UCKJbYUYHUBO hUPHIMIHNM ITUCMOM,
Kao M Ha SHIVIECKOM, PYCKOM, (PpaHI[yCKOM M HEMAYKOM jE3HKY.

JlocraBbame
PanoBe ciatu Ha aapecy: urs.radnopravo@gmail.com

AHOHMMHOCT

Pykomnmce onemyjy aHOHUMHH PELICH3EHTH. AyTOpH MOpajy Aa YKIOHE U3
TeKCTa cBe MH(OpMaIlFje Ha OCHOBY KOjUX OU ce MOTTH HAeHTU(UKOBATH. Y
TEKCTY M y IIUTaTUMa, ayTopH Tpeba 1a roBope o cedu y Tpehem Juiry.

N3rien pyxonuca

IIpBa crpanuua Tekcta Tpeba Ia cagpXu: HacioB pajga (ca (ycHOTOM
03HAYEHOM 3BE3/IMIIOM (OIMIIMOHO) y KOjOj C€ HaBOJAE H3BOPH JIMYHE H
(mHaHCH]jCKe TOMONH ITpH MUCamky pajia, Kao MITO je Ha3uB U Opoj pojeKTa, ’
CIT), UME U TIPE3UMeE ayTopa U 3Bame, Ca MHCTUTYIIH]OM (MM HHCTUTYIIHjaMa)
y K0joj pamm (pajae) WM MECTO CTaHOBama, WHPOpPMAIHje O KOHTAKTY
(HajIIoKeJpHIjE eJeKTOPHCKA TolmTa u/nimmu O0poj tenedona). To ydnHUTH
TaKo IITO C€ OAMax M3a Mpe3uMeHa ayTopa oTBapa (ycHoTa (3Be31uLa) Yy
K0joj Tpeba HaBecTH oBe monaTke. Takole, mpBa cTpaHuIa Tpeda aa CaapKu
u arctpakT (1o 150 peun) u 4-5 KIbYYHHUX peun.
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HacnoBe nojenunux onesbaka y TeKCTy AaTH y cieaeheM oOmuKy:

HacsoB ogesbka (Times New Roman, 12, Bold)

Ioouacnos 1 (Times New Roman, 12, Italic)

[Tognacnos 2 (cnoBo a30yke y nosy3arpany, Times New Roman, 12, Regu-
lar).

Lutupame BpIIMTH Tako MmTO fie ce y TEKCTy, Ha oxaromapajyheMm mecrty,
CTaBUTH O3HAKa 3a MMOJHOXKHY HAIIOMEHY, a Ha JJHY CTpaHE HaBECTU HM3BOD,
no cnenehem pegocieny: MOYETHO CIIOBO MMEHA ayTopa, Mpe3uMe, Ha3uB
paza, u3BOp M rOAMHA U3/1amka, Opoj CTpaHe.

Ha mpumep:

b. bnaroeB, [Ilpobnem nocrnooasauxkux npeOCMAGHUKA U3
coyujarucmuuxux zemanva 'y Melhynapoonoj opeanusayuju paoa, Pesuja 3a
MmehynapoaHo npaso, 0p. 1/1959, ctp. 25.

VYKOJIMKO c€ UCTH ayTOp LUTHPa OAMAax MOTOM, YMECTO MOHaBJbamha UMEHA
ayTopa, pajia U U3Bopa, CTaBUTH ibid.

VYKOJIMKO c€ jeHO AeJI0 UCTOr ayTopa IUTUpa ca pasMakoM (y melhyBpemeny
j€ IMTUpaH HEeKU APYTHU ayTop), HUTUPAHEe U3BPIIUTH Ha ciefehn HauuH:

b. brnaroes, op. cit, cTp. 28.

Kana ce y jeqHoM paay HUTHpa BUILE /IEj1a UCTOT ayTOPa, CBAKH Iy T HABOIUTH
MYH Ha3WB JieJia (OCHM aKo je Y MUTarby Y3aCTOIHO LUTHPAE).

Beoma je BayKHO J1a ce IMTATU M TIO3MBU HA JIUTAPATYPy Y TEKCTy W JIMCTa
Ooubnuorpad)cKuxX jeIMHHULA Ha Kpajy TEKCTa y MOTIYHOCTH cllaxy. CBaku
OUTAaT M3 TEKCTa W TO3UB Ha JMTEpaTypy Mopa nda ce Halje Ha JIMCTH
OoubnuorpadcKux jeAWHHWLA, OAHOCHO cBaka Oubnuorpadcka jenuHHULA
HaBeJeHa y IUTEepaTypu Mopa 1a ce Hahe y Tekcty. [lo3uBu Ha uTeparypy u
Ooubnuorpadcke jeAMHULIE HABOJIE CE Y OPUTHHAIHOM TCMY, 0€3 TpeBohema.
CrpaHa UMeHa UCaTH U3BOPHO.

VYKOJIMKO Cce y TEKCTy Hajla3e CIMKe Win Tabesie (MOXKeJbHO je KOPUCTHTH UX
PECTPUKTHUBHO), HA OroBapajyheM MecTy y TEKCTy YIyTHTH Ha HUX, HIIP.
Tabena 4. HacnoBe natn m3Han cinuka tadena. Civke MOpajy rapaHTOBaTH
KBaJMUTETaH OTHCAK y BEJIMYUHHM y KOjOj Cy mpeiaBuleHe y TEKCTY, Tj.
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notpebHo je na Oyny y pesonyunju ox 300dpi. Cinuke u rpadKOHA MOpajy
ourtu jenuHCTBeHU 00jekTH (0e3 enemenara Drawing-a).

Jluteparypa

[Tume ce HakoH TekcTa, Kao moceOHa cekuuja. HaBectun cBe uuTupane

oubnuorpadcke jequHune, a30y4HuM peaoM (abeleaHnuM, aKko je y MUTamby

pall Ha CHIIECKOM, ()PAHILyCKOM HJIM HEMAuKOM je3UKY), IpeMa MPEe3UMEHY
npBor ayropa. bubianorpadcka jequania Tpeda na caapiku:

° 3a KIbUIe: IIPE3MME U IPBO CIOBO MMEHA ayTopa, TOJUHY H3ama Y
3arpajau, HacJloOB KibHre (Kyp3UBOM), MECTO W3/1aiba, HA3UB M3aBaya;

° 32 MONIABJbA Y KH-U3M: IIPE3UME U MPBO CIOBO UMEHA ayTOpa, TOJMHA
W37ama y 3arpajiu, HacJoB IONIaBJbka, Y: MPBO CJIOBO UMEHA (YPEIHHKA),
npe3uMe (ypenHuka), ckpaheHa o3Haka ypeaHuiuTBa (y 3arpaan),
HAcJIOB KibHUre (Kyp3uBOM), MECTO M3/latba, Ha3UB H31aBada, Opoj pBe U
MOCTIeIb-E¢ CTPaHE MOIVIaBIba.

° 32 yjaHKe y 4YacomuCHMAa: Npe3uMe M NPBO CIIOBO MMEHA ayTopa,
TOlMHA U3ama y 3arpajy, Ha3uB WIAHKA, HA3MB Yacomnuca (Kyp3uBOM),
Opoj u Opoj mpBe U MOCIEABE CTPAHE YIAHKA.

° 32 JOKYMeHTA Ipey3eTa ca HHTepHeTa: ropex web cTpane ynucaru
JaTyM MPHUCTYIa Ha MHTEPHET CTPaHUIIaMa ca KOjUuX Cy Ipey3eTa.

° 32 3aKOHe: TIOPE] Ha3MBa 3aKOHA HAMUCATH M Y KOM je CIy)XKOCHOM
acuity 00jaBJbeH.

° 3a caolmTema €a HAYYHUX CKYNOBAa: Npe3UMe U INPBO CIOBO
MMEHa ayTopa, TOWAHA y 3arpajy, HAcllOB paja, Ha3uB KOH(epeHLHje
(Kyp3uBOM), OpOj CTpaHe Y KEbU3H aricTpakara y 3arpajiu, MecTo u3Jiama,
Ha3UB M31aBaya.

° 32 yjaHKe U3 HOBHHA: IPE3UME U PBO CIOBO MMEHA ayTopa, TOANHA U
JaH y 3arpaiu, HacJoOB TEKCTa, HA3UB HOBUHA U Opoj ctpane. [loxkesbHO
j€ IITO Mamke KOPUCTUTH OBE U3BOPE.

IIpnaosu Ha kpajy paga

O0aBe3HO Ha Kpajy pyKoIuca NPUIOKUTH: HACTIOB Pajia, aliCTPakT (pe3ume)
Y KJbYYHE PEUH Ha CHIVIECKOM je3HUKY (M3y3€B paioBa Ha PyCKOM, (PpaHIlyCKOM
1 HEMAauKoOM je3HKy). AIICTPakT Ha EHIVIECKOM je3HKYy (pe3ume) 3a paloBe
o0jaBJbeHE Ha CPIICKOM NOXKEJBHO je aa Oyne HewmTo ayxu (ox 2. 000 mo 3.
500 xapaxtepa). Kyna ce kyp3uBom, 6e3 npopena.

CBM 4JIaHIM C€ AaHOHMMHO pPELEH3UPajy O CTpaHE [Ba KOMIICTEHTHA
CTpyuHbaKa, Ha OCHOBY 4era Pepakiinja TOHOCH OMJTYKY O IITaMIIamby.
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Penakumja mMonu ayrope Aa BoIe pauyHa O NpaBUMa Ha HHTEJICKTYyaJIHY
CBOjUHY TPWJIMKOM H3HOILICHa HaBOJA, PE3y/iTaTa HCTPaKWBamba, Kao U
rpaUuKUX [IPHUKa3a U3 TEKCTOBA.

Cwmarpahe ce miargjapusmMoM MPOMEHA HEKOJIMKO PEUCHHLA U3 PEUCHUIIE
OPUTMHAITHOT ayTopa, Kao M MPOMEHa pEeAocieda pedd y HHUXOBUM
pedeHnIama, 1oJ| yCJIOBOM Jia Ce Taj ayTop HE LIUTHUPA.

PanoBu He cMejy Outn Beh o0jaB/beHH, HUTH NpeaTH 3a 00jaB/bUBaME
HA HEKOM JIPYT'OM MecTy.

HAIIOMEHE:

Yacomuc o00jaBibyje HaydyHE M CTpPyYHE paJoOBE KOjU Cy IO3UTHUBHO
peLeH3UpPaHH OJl CTPAaHE J1Ba PEIICH3CHTA.

AyTOp y TOKYy roavHe Moxe 00jaBHTH IBa paaa, yKibydyjyhu npukase u
OCBpTeE.

Pykonucu koju HUCY NPUNPEMIbEHH y CKIIaAy ca YIYTCTBOM HE YKIbYUY]y
CE Yy PELICH3EHTCKH MTOCTYTIaK.

Pykonuc koju Tpeba mopaauTH peakiuja mpociehyje ayropuma y3 TEKCT
AQHOHMMHE peLCH3H]e.

Penakumja aytope OmaroBpeMeHo oOaBeliTaBa O NpUjeMy pajia M HUCXOLY
PELIEH3EHTCKOT MOCTYTIKA.

[To3uTuBHE/HEraTUBHE PELICH3M]jE CE HE JOCTABIbajy ayTOPHMA.
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