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1. O cnenupuYHOCTUMA UHTEJIEKTYAJTHUX
n00apa CTBOPEHUX Y PATHOM OTHOCY

WHTenekTyasina CBOjuHa cTBapa MpaBHEe MPETIOCTABKE a KpeaTUBHU
JbY/IM JKMBE O]l CBOT pajia. Ta MopaliHa ujeja Ja MHTEIeKTyallHu paj Oyxie
HarpaljeH Takole je mpeTnocTaBka eKOHOMCKOT pa3Boja ApymTsa. Beh ogaBHO
y CBETY HE IOCTOJU Pa3BHjeHa 3eMJba KOja HEMa Pa3BHUjeH CUCTEM 3allTHUTE
WHTEJIEKTYaJHUX TmpaBa. 21. BeK je TOHEO HOBY YJIOI'y MHTEJICKTYaJIHO]
CBOjUHU HMIMPOM CBeTa. J[pikaBe HACTOje 1a yBPCTE HHTEICKTYaIHy CBOjUHY
y IPUOPUTETHE 00JIACTH, IIPEe CBera paju yHarpelhema WHOBAIMOHUX U
NPUBPEIHUX MOTeHIMjala. Hama 3eMsba He MOXe Jja padyHa Ha cTpaHa
yJlarama ako He CTBOpY aMOHjeHT y koMme hie IipaBa HHTEJICKTyaIHe CBOJUHE
OuTH ajekBaTHO HarpaljeHa. 3alITUTAa UHTEICKTya HE CBOJUHE MMa JIyTy
tpaguuujy y Cpouju. Bbern nouenn narupajy on 1883. roqune, kana je
y Ilapu3y nornucana KoHBeHIMja 3a 3aIITUTYy HWHIYCTPHjCKE CBOjUHE,
KOja MPEJCTaBJba jeAHYy OJ MPBUX MelyHapoaHUX criopasyma y o0JjacTu
npaBa MHTEJIeKTyajiHe cBojune. CpOuja je Taja Owna jemHa on camo 11
JipPKaBa MOTIMCHUIIA CIIOpa3yMa KOjH je 10 JaHac motmnucaio oiausy 180
npxasa'. /lanac je CpOuja NOTHHCHKIIA CBUX KOHBEHI[H]a U3 00JaCTH IpaBa
HHTEJICKTYyaJIHe CBOjUHE KOjuMa aaMuHUCTpupa CBETCKa OopraHu3aija 3a
UHTENICKTYaJIHy CBOjUHY, YHjH je IIPUMapHU 3a/1aTaK yHanpelheme 3amrure
WHTEJIEKTyaJHe CBOJUHE Kao M MpHUIIPEMame M 3aKJbyUHMBame HOBUX
MyJITHJIATEpaIHUX YroBOpa U3 OBe oOyiacTh. Jla ycnemHo ocTBapyje CBOj
3ajaTak, oKasyje mojarax Jia je mpe noTnucHBamba KOHBEHIU]e er3UCTHPAIIO
celaM Mel)yHapoaHUX yroBopa, 10K TaHac, aIMUHUCTPUPA IPEKO TPUIECET
MyJTHIaTepaTHuX Mel)yHapoaHUX yroBopa y okBupy CBETCKe opraHu3alyje
3a MHTENIeKTya Hy cBojuHy.” [lopen MelhyHapoaHux cropasyma, OuTHE cy U
JupekTuBe Koje ce oHOCe Ha 00J1acT MHTENIEKTyallHE CBOjHHE, 3aKJbyYCHE Y
okBupy EV. JlupexTuBe cy HajBaXKHHjH U3BOP CEKYHIAPHOT 3aKOHOJIABCTBA
Koje 00e30ehyje ocTBapeme nubeBa EY U xapMOHHU3AIHjy HAIIMOHATHUX
3aKOHO/IaBCTaBa y3 HCTOBPEMEHO IIOIITOBAKE pa3linKa HAI[MOHAIHHUX
TpaJuiija ¥ CTPYKTypa npaBHUX cucTeMa.’ iMajyhu y By KOMIUIEKCHOCT
HOPMATHBHUX aKTUBHOCTH Yy OBOj o0OiacTu M Benuku Opoj upekTusa ca

1 Hama 3emspa je wianumna [laprcke KoHBeHIMje 0 3aIlITHTH HHAYCTPHjCKE CBOjUHE 01 26.
(debpyapa 1921. roqune. Kousennyja je 06jaBisena y Ciryxx6enom mucty COPJ-Mehynaponan
YTOBOPH U JIPYTH criopa3ymu, Op. 5/74.

2 B. becaposuh, b. XKapxosuh, Humenexmyanna ceojuna, mehynapoonu yeoeopu, beorpan,
1999, ctp. 420.

3 b. Muhamesuh-Kosauesuh, Jupexmuea Casema op. 93/83 o xoopounayuju oopehenux
npasuna 'y noanedy aymopckux U CPOOHUX Npaed Koja ce Npumeryjy Hda camenumcko
emumosarse u kabnoscxu npenoc, Esporicku npasauk, Hosu Can, 2006, ctp. 106.
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kojuma je CpOuja yckiiaauia mpoIuce, OCTBapyjy ce JI0OpU pe3ysiTaTu y
00JIacTH 3aIITUTE IPaBa MHTEICKTYya IHe CBOjuHE.

WHTeneKTyaaiHO CTBapaalliTBO y TOIJIeAY HaulHA HACTAHKA MOXKE
OMTH MHJAMBUAYAJIHO (CAMOCTAIHO) U CTBOPEHO y pajHOM ojxHocy. [loxaru
yKa3yjy Jia je IpOLeHAT HHTEIEKTYaTHHX J100apa CTBOPEHUX Y PaIHOM
OJIHOCY IIPOLICHTYaJIHO BehH 011 MHTENEKTYaTHUX 00apa CTBOPEHUX y T3B.
,,CI1000/1HO] pexuju’. Kako uctuye npod. 3. MunaaunoBuh, Benuku 0poj
BUX, MOXKJIa U HajBehu cTBapa ce y paJHOM OJHOCY, OJHOCHO Ha OCHOBY
yroBopa o pajay, OJHOCHO Ha OCHOBY YTrOBOpa O pean3allijd HHOBAI[HOHOT
WJIM pa3BOJHOr MPOjeKTa KOju ce (puHaHCHpa M3 cpeicTaBa HapydHOIa
MPOjeKTa WJIM MHOBAIIMOHE JieJlaTHOCTH. Hanme, TaHAC MOCTOJU BEJIUKH
Opoj JuIa Koja ce CTBapajaukKuM pajioM 0aBe Ka0 OCHOBHHUM 3aHUMAaHbEM
[...] (mpoHana3zauu, qU3ajHEPH, ayTOPU TONOrpaduja HHTErPUCAHUX KOJIA,
CTBapaolX HOBUX OMJBHUX COPTH, ayTOpHOApeheHUX ayTOPCKUX Jiena U
uaTepnperaropr).’ [Toganu Melynapoane opranusanuje pajaa ykasyjy aa y
pa3BUjeHUM 3eMJbaMa IIPOHAJIACIIA CTBOPEHH Y PaJIHOM OJHOCY unHe U J10 90%
yKyTHOT Opoja mpoHaliazaka, ITo 3Ha4u Ja ce camo 10% npoHanazaka cTBapa
y COTCTBEHOj pekuju.® To je pe3ynTaT YHEbEHHUIIE JIa CY 3a CTBAPamhe HEKMX
MHTEJICKTYyaJIHUX 100apa Kao IITO Cy MPOHAJIACIH, HEKE BPCTE ay TOPCKUX
nena, Tornorpaduje HHTErpUCaHUX KoJia U OMJbHE COPTE, MOPE KPeaTHBHOT
JBYJICKOT' MOTEHI[M]jalia, MOTpeOHa ¥ BeJIMKa (PMHAHCU]CKA CPEJICTBA KOja
MOjJEeAMHIIM HUCY Y CTamy Jia 00e30ene. 3aucTa, rmojaly ropope Jia ce u y
0BOj 00JIaCTH MHTEJIEKTYaIHOT CTBapajIallTBa HajOOJbH PE3yATaTH MOCTUKY
Kaja ce 10 HEKOM OCHOBY YAPYIKE HHTEICKTYaIHU CTBAPAOIH U BIACHUIIU
KanuTaia.3a CTBapame HEKUX ay TOPCKUX Jiena (puiMckor jesna, Ha IIpumMep)
MHTEJICKTYaJIHU CTBApAOLH, Ma KOJMKO OMJIM TAJICHTOBAHU UIIK 00pa30BaHHu,
0e3 oarosapajyhe (huHaHCHjCKe MOAPIIKE HE OU MOTJIH JIa OCTBape CBOjE HJIE)e
OHOCHO MCKaXy CBOj TIOTCHIIM]jaI.

Wako 3HavajaH JIc0 MHTEJICKTYaJTHOI CTBapalialliTBa HacTaje y
OKBUDPY HU3BpIllaBamka PEIOBHHUX PaJHUX 00aBe3a, OJHOCHO, y paIHOM

4 EdukacHa 3alITUTa HHTEICKTYalIHE CBOjIHE-BaYKHA CTAaBKa HE eBporickoM myTy Cpomje,
www.zis.gov.rs, 15.09.2016.

5 3. MunagunoBuh, [Ipasnu pesicum unmenexmyaniux 006apa cmeopeHux y paouom 00HoCy,
[IpaBo n npuBpena, Yacomuc 3a NpuBpeTHONPABHY TEOPH]y U IPAKCY, YAPYKEHE IIPAaBHUKA y
npuspenu Cpbuje, beorpan, 6p. 7-9/2012,ctp. 234.

6 C. Mapxrosuh, Hexu acnekmu pecynucara npasa Ha npoHANA3ax CMEOPeH y paoHOM
oonocy, IlpaBo n npuspena, Yacomnnc 3a NpUBPEHONPABHY TEOPHUjy U IIPAKCy, YAPYKEme
npaBHuKa y npuBpean Cpbuje, beorpan, 6p. 5-8/1997, ctp. 798; C. LiBeranosuh, Hayuno-
mexnonowku npocpec u paseoj, beorpan, 1991, ctp. 20. Haseneno y: 3. MunaguHoBuh,
Ilpagnu pesicum unmenekmyannux 006apa cmeopeHux y paoom ooHocy, Bu. ¢u. 1.

7 3. Munagunosuh, op. cit, ctp. 234-235.
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OJTHOCY, paJHOMpaBHAa TeOpHja BeoMa MaJio Maxmke moceehyje oBoM
NUTamy,Cy0jeKTHBHIM IPaBUMa Koja 10 TOM OCHOBY TPOUCTHYY H 3aIITHTH
UHTEJICKTYaJHUX MpaBa. [I[paBHU PEKUM HMHTEICKTYaJIHUX TBOPEBHHA
HACTaJIMX Y PaJIHOM OJTHOCY Pa3IMKYjy Ce Ol JprKaBe JI0 AprKaBe, IpeMja cy
npuxBaheHH HEKU INT00ATHI MUHUMAJIHU CTaHAAPId U IOCTUTHYT oipeheru
CTEIeH XapMOHHU3anuje Kpo3 mehyHapomne yrosope.’Y HanuoHaTHUM
3aKOHMMa OBO MHTamke ypeheHo je yriiaBHOM mpolucuMa Koju ypehyjy
TI0je/IHa [TpaBa HHTEICKTYaTHE CBOJHHE WM PaJlHE OJTHOCE, UJIH ce ypeheme
OBOT MTUTama MPEIyIITa PaJHONPABHOM 3aKOHOJABCTBY, OIIITHM aKTHMa
NIOCJIOIABIIA UITH YTOBOPY O Pajy.Y OCHOBH, ofpeuBambe 3aKOHCKOT pEKUMa
HMHTEJICKTyaIHUX Ji00apa CTBOPEHUX y PaHOM OJHOCY pa3jiMKyje ce OJ
Jp’KaBe JI0 JApXKaBe M yTIIAaBHOM 3aBHCH OJ YNHCHULIE J1a JIM KOHKPETHU
3aKoHOJIaBal] (paBopu3yje MHTEPEC 3aIMOCICHOI Kao TBOpIa/ayTopa MU
uHTepec nocnoaaniia.’ OBo je H3y3eTHO KOMITJIEKCHO MTUTAE, HAPOUHTO 3001
YHEbEHHUIIE /1A je Y JOMEHY HHTEJIEKTYaJIHOT CTBapaialiTBa MPeJMET 3alTHTE
MHTENICKTYaJIHUX MpaBa, UHTEICKTyalHa CBOjUHA, Ka0 TBOPEBUHA JBYICKOT
nyxa u yma. OHa 0o0yxBarajy ayTopcKa IpaBa U IpaBa CpojiHa ay TOPCKOM
IIPaBy, Kao U MPaBO UHIYCTPHUjCKE CBOjUHE. BUTHO 00€ekK]je MHTEICKTYaTHUX
paBa, Kao ¥ OCTAJIKMX allCOTYTHUX MPaBa, jecTe a OHa JIeNyjy IIpemMa CBUMa
(erga omnes).To je HeCTIOPHO ca aclieKTa paBa MHTEICKTyallHe CBOJHHE, aJIl
ce MOCTaBJba MUTAkHE OPUTHHAPHUX MPaBa U JIEPUBATUBHOCTHU IMpaBa 1o
OCHOBY OBOT JOMEHA CTBapaJalliTBa, jep Cy OBE TBOPEBUHE CTBOPEHE Y TOKY
BpIICHA PeJIOBHE pajHe o0aBese. [eHepaHO mocMaTpaHo, HHTENIEKTyalHa
CBOjUHA je ONIITH, TPABHO-TEXHUYKH T0jaM 3a oJpeleHe Kpealuje JbyACKOT
yMa U KoMepIiujaiHe cuMOoJie KOjU MpejicTaBibajy OecTesiecHa jgoopa. OBa
HeMaTepujaiHa J00pa MOry Jia Y)KUBAjy 3alITUTY HA OCHOBY Pa3slUYUTHX
HMBOA MCKJBYYMBHX TIpaBa Koja Cy CIMYHA CBOJUHCKHMM, IITO oMoryhyje

8 Ilocebno kpo3 Ilapucky KOHBEHIMjy O B3alITHTH HHIYCTpHjcke CBOjuHe, bepHCky
KOHBEHIIMjy O 3aIITHTH KIGIDKEBHHX M YMETHHYKHX Jena, CropasyMm O TProBHHCKHM
acriexkTuMa npasa uHTenekryante cBojuae (TTRIPS cnopa3ym), YroBop o »HTOBHOM IIpaBy
1 YTOBOp O TIATEHTHOM IpaBy. XapMOHHU3aNHja je y cTaHoM mporpecy. Ocum Tora onpeheHu
m100aTHA M PEerMOHATHU CHCTEMH 3a TOJHOLICHe MpHjaBa U NpHU3HAmke MaTeHara, )KUroBa,
HHJIyCTPHjCKOT AW3ajHAa M MMEHa Iopekia, omoryhasajy crumame 3amTuTe 3a oapeheHa
IIpaBa HHTEJIEKTyaIHe CBOjUHE, MOCceOHO Kpo3 YroBop o capanmu y obnmactu narenara (PCT),
Manpujackn apamkMaH O Mel)yHapogHOM permcTpoBamy SKHTOBa, XaIllKd apaHkMaH o
Mel)yHapoqHOM IpHjaBIbUBAKY U PETUCTPOBAILY MOJIENA U y30paka i JIncaboHCKH apamXMaH
3a 3alITUTy UMEHa TOopeKyia U BUX0BO MehyHapomHo perumcrpoBame. Bumre o tome: M..
Mapxosuh, Onwmu yso0 y npago unmenexmyante ceojume,

noctymHo: http://www.zis.gov.rs/upload/documents/pdf sr, ctp. 3-5. (25. 06. 2018)

9 B. Cmacuh, Jb. Credanoscku, [Ipasnu pesxcum aymopckux oena cmeopenux y paoHom
oonocy y npasy Cpbuje u Maxeoonuje, 36opauk pagosa I[IpasHor ¢axynrera y Humry, Hum,
LXIII, 2012, cTp. 170
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KOMEepIIMjaIn3allnjy 1 eKCIUIoaTanujy Tux godapa Ha Tpxumty.’ CymruHa
IpaBa MHTEJEKTyaJIHEe CBOjJIHE HHjE Y TOME J]a OHA /1ajy TIO3UTHBHA BIACHHYKA
npaBa Ha kpeanuje yma. CynTuHa je Ja je TO jeJHa BpCTa IPEBEHTHUBHOT
npaBa Koje ce OJHOCH Ha ofpeleHe Tp)KHIHE aKTUBHOCTH JPYTUX JUIA
paau crpeyaBama HeoBJalheHe KOMepldjalin3aludje Kpeanuja yma
(,,TPOU3BOANTH, KOPUCTUTH, MPOAaBaTH ) 03 CarjaCHOCTH BJIACHHUKA
paBa, y OKBUPY pa3MIUTHX OTpaHUYCHA: BPEMEHCKUX, TEPUTOPUjATHHX,
u3yseTaka gep ynorpeode (Hip. ciiodoHa yrorpeda y CBpxe HaCTaBe) U jaABHOT
UHTEepeca (HIIp. aHTUTPYCTOBCKA MpaBUIIa, 3alITHTa noTpoiraya).'Cama
3allITUTa WHTEJIEKTYaIHEe CBOjHHE 3aCHOBAaHA je Ha jJeTHOM Opojy MpHHIIHUIIA
YCMEPEHUX Ha OCHTyparhe IOXKEJbHOI OajiaHca u3Mmel)y ImpuUBaTHUX U
jaBHUX MHTepeca, UCKJbYYMBHUX IpaBa M ci1000aHe KOHKypeHiuje.”> OBo
cTora, jep je GyHIaMEeHTallHU MPUHIIMI Y TPXKUIIHO] EKOHOMUJHU ci1o0ona
KOHKYPEHIIU]E, OJlaKjie CISAHU J1a je CJI000JHO KopuilheH jaBHU JOMEH
IPaBUIIO, @ MHTEJIEKTyallHa CBOjUHA M3y3eTak. [locTaBsba ce MmuTame, mTa
je ca cy0jeKTUBHHMM IpaBUMa [0 OCHOBY MHTEJICKTYAJIHOT CTBapaJjalliTBa
HACTaJIOr y TOKY PaJIHOT OJIHOCA, jep j& HECIIOPHO Jia Ce IPaBHH PEKUM
UHTENIEKTYaJIHUX 100apa CTBOPCHUX Y PaJJHOM OJTHOCY pa3iiuKyje y OAHOCY
Ha UHTEJICKTyajiHa J00pa Koja TBOPIM UCTUX CTBOPE Y ,,T3B. CI0OOIHO]
pexuju“.PY Teopuju U mpakcH MocToje OpojHe duieMe OKO JeduHucama
UHTEJIEKTYaJTHUX J00apa CTBOPCHHUX y PaJHOM OHOCY, Kao MOCIearIa
noTpebe OajaHCca MOrpaHHWYaBamba ariCOJYTHUX CBOJUHCKHUX IIpaBa Koja
MPOMCTUYY W3 MHTEJIEKTYaJIHOT CTBapaialliTBa,lIpaBuMa 13 (1 10 OCHOBY)
paasor oxnoca.CTora je mpaBHH CTaTyC TBOPEBHHA HACTAJIUX y PAaTHOM
OJIHOCY CJIO)KEH 300T paHOMPAaBHOI CTaTyca CTBapalalan HTeJICKTYalHOT
nobpa.t

VY cMuclly HaBEICHOT, CIIOKECHOCT U KOMILICKCHOCT OBOI' IMHUTaba
je mocnenuiia yTuiiaja mpaBa MHTEICKTYaJIHe CBOJUHE, Ca jeJHE CTpaHe,
U paJHOr TpaBa, ca apyre crpane.HaBereHe rpaHe mpaBa MOYHBajy Ha
pa3IMYUTHM MPUHIMIIAMA Y TIOTJIEAY MpHUCBajamba pesynrara paga.’Osa
CJIOKEHOCT TPOM3JIa3u U3 CyNpPOTCTAaBJbEHUX HHTEpeca MOCiIonaBla U
3aMoCiICHOT — CTBapaolia HHTEJICKTYaIHOT 100pa, jep mpema Hadeanma
pajiHOT MpaBa CBU MPOIYKTH KOje 3aIllOCIICHU CTBOPH 10 OCHOBY pajHOT

10 M. Mapkosuh, Onmuty yBoz y IpaBo HHTENIEKTyallHe CBOjUHE, op. cit, CTp. 3-5.

11 Ibid.

12 Ibid.

13 Tepmun npey3ser ox: 3. Munagunosuh, op. cit, ctp. 233.

14 C. Uanosuh, Cyncka 3anrtura cy0jeKTHBHHX IIpaBa HHTEIIEKTyallHe CBOjUHE, JJoKTopCcKa
nucepranuja, Kparyjesar, 2016, ctp. 284, 285.

15 1Ibid.
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OJIHOCA TIPUIIaJajy MOCIOIABILY, IOK MpeMa HadelnMa WHTEICKTYaTHOT
CTBapaJialliTBa, pe3yJITaTe HHTEICKTYaTHOT (CTBapaauKor, Iy XOBHOT) paaa
IIPUCBAjy HHUXOB HEMOCPEIHU CTBapajall/TBopall HHTEICKTYaIHOr 100pa.
TakBO cxBaTame, MOCICANIIA je CyOOpanHalje Y pajHoM ofHocy. [Ipema
paIHOIPABHO] TEOPUJU PAIHU OJHOC je, ICHTPAIHO MUTAhE PAHOT IpaBa.
MelhyHnapoaHa opranu3aiidja pajia, yCB0joj CTYAUJU O PAJHOM OJHOCY U3
2006. rogune, y neduHUCcamy OBOI HHCTUTYTa HaBonu cienehe: ,,Pamgau
OJTHOC j€ I10jaM KOjH je IIIMPOKO PacipoCTParmeH Y CBETY, a KOjU CE OJIHOCH
Ha o{HOC u3Mely oco0e Koja ce Ha3uBa ““3anociaeHu’ (Koja ce 4eCTO Ha3MBa U
‘panHKK’) U ,,[T0CIIOIaBAll”, 32 KOjer 3all0CIICHU U3BpIIIaBa paj 1moj oapehenum
YCITIOBMMa, a 3a y3Bpar A00uja 3apany.°CybopanHanmja Kao jeaHO O
npaBHUX 00eJeXkja PaJIHOT OJIHOCA j€ Be3aHa “y3 cmamyc cyoopoOuHuUpanoe
paoHnuxa“.,,;3aBUCHOCT® 3aITOCICHOT MPeMa MOCIOIABITY y MPOIIECy pajaa je
TUIMYHA U KapaKTePUCTHYHA 32 paHONpaBHu oqHOC. CyOopAnHALIUjH je 1 Y
CaBPEMEHOM Pa3BOjy MPU3HATO 00CIICK]E ,,[ICHTPAJIHOT [10jMa PaHOT IIpaBa
U CTOKEPa OKO Kojer je pacriopelena 1esinHa pajHor npapa Kao KpUuTepujym
IIpUMEHE PaJHOT [IpaBa jep yKasyje Ha je/IHy O] BAKHUX yJIora paIHOT IIpaBa
— yJIOTY OpraHM30Bama IMPUBATHE BJIACTH, Tj. BJACTH jEHOT IIPUBATHOT
nuna Hag apyrum.'® CybopanHaiuja 3Hauu MpaBHY ¥ €EKOHOMCKY 3aBUCHOCT
(mompehenocTt) paguuka mocioaasiy. Bebep cmatpa 1a je gecto, moce6Ho
y MOJIEPHOM KalUTaJTUCTHYKOM CBETY, CKOHOMCKa MOh JOMHHaHATaH OOJIUK
mohu (Maxkc Bebep). 3asucnu pao y exonomckom cmucay noapasymeBa u
CBOJEBPCHY JuuHy (npaeny) noopehenocm y W3BpIIABaY paja, y CMUCITY
nonpeheHOCTH paJHUKA BIACTH MOCIIOIABIA Y BPIICHY (MCITYHhEHY Halora
— MHCTPYKIIHja MOCIOABIIa) U KOHTPOIH M3BpIaBarma paja.?’ Ipemmaa,
cyOopauHaIja y paJHOM OJJHOCY IOCTOJU M aKO IOCJIO/IaBall CTBAPHO HE
BPILH YIPaBJbauKy WM APYTY BJIACT, ajld Kaja uMa de facto moryhHocTu
3a 10. TO je KapaKTepUCTHUYHO 3a paJl 3allOCICHUX KOjU Y>KHBAjy BHCOK
CTENeH ayTOHOMHje Ha pajy, HIP. HACTABHH KaJap y BHCOKOIIKOJICKUM

16 The employment relationship, International LabourInternational Labour Conference,95th
Session, International Labour Office, 2006, moctymro: http://www.ilo.org/public/english/
standards/relm/ilc/ilc95/pdf/rep-v-1.pdf; ctp. 3. (25. 06. 2018)

Bume: C. Jamapesuh, Paouu oonoc-menoenyuje y npaxcu u pecyiamugu, 300pHUK pagoBa
[paBuor dakynrera y HoBom Cany, 3/2013. ctp. 240 u name.

17 Nikola Tinti¢, Radno i socijalno pravo, Kwuea npea: paonu oonocu (1), crp. 360.

18 V¥V tom cmucny u: Jb. KoBauesuh, IIpasna cybopounayuja y paonom ooHocy u reeme
epanuye, IlpaBau ¢axynrer Yausepsurera y beorpany, beorpan, 2013, ctp. 30.

19 Guillaume H. Camerlynck, Gérard L. Caen, Jean Pélissier, Droit du travail, Dalloz, Paris.
1986, cTp. 177.

20 b. A. Jlybapma, Paouno npaso (pacnpaséa o Oocmojancmey na paoy u coyujanrHom
odujanozy), [IpaBan dakynrer y beorpany, beorpaxn, 2012, ctp. 11.
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ycTaHOBaMa, Jiekapu ¥ cii. Ca CTaHOBHILITA CABPEMEHE TEOPHUje U YIIOPEIHOT
npaBa nogpeheHocT je OUTHO 0OeIesKje U CBOjCTBO 3aII0CIICHOT, MEPUJIO KOje
pa3zaBaja paJHONPABHU IOJI0XKA] 3aI0CICHOr (paJHUKA, JaBHOI/IPKaBHOT
ci1y>)kOeHHKa) O MIPABHOT TOJI0XkKAaja HEKUX JPYTHUX JIMIA KOje aHTaxyje
HIOCJIO/IaBall pajii U3BPILICHA ofpel)eHnx mocnoBa 3a noTpede mocaoaania —
JUPEKTOPa, CAMO3AIIOCICHUX JIMIIA U MOAYTOBOPHUKA. 3aTO CE M Kaxe J1a je
cyOopauHaiija uin nojapeheHocT ,,lpaBHa BonoAeIHUIA ToMohy Koje ce
onpehyje 1a u ce jeHO JIUIE Hajla3u y IPABHOM I10JI0Kajy 3aM0CICHOT HIIH
He.”' 3aBUCHO OJ1 TOTa Jia JIK y pajy MOCTOjU OfHOC moapehenocTn nnu He
IPaBHU c€ ¥ TEPMHUHOJIONIKA pa3inKa u3mehy mojMa ,,paHuK ¥ ,,3am0CIeHH
KOja Ce TpaJMIIMOHAJIHO Be3yje 3a Pa3juKy Koja nmoctoju usmelhy ,,pana“ u
»3anociema’. Tako, TepMHUH ,,pal’ yyhyje Ha HEKy aKTHBHOCT, JIOK TEPMUH
,,3aT0CIICHkhe™ 03HAYaBa MPaBHY CUTYAIH]y, OJHOCHO jeJIHO IPABHO CTambe.
CBako pajiy, ajiid HHUje CBAKO 3al0CICH. AHAJIOIHO TOME, MojaM ,,paHUK"
je reHepuYKH 10jaM Koju o0yxBaTa CBaKoO JIMIIe Koje 0o0aBiba ojpeheHu
paj, He3aBUCHO O]l YMIbCHUIIE [Ia JIW PaJd y CBOje MMa M 3a CBOj padyyH
WJIM Y UME U 3a padyyH JIPYTor, 0K I0jaM ,,3al0CJICHU " 03Ha4YaBa JIUIIE KOje
panu y OKBHpY pajaHor omHoca.” KpylujaniHo nurame je Kako IOMHPHTH
OBa JIBa CYNPOTCTaBJbC€HA IMPUHIUIIA U KOM IMPUHOUITY AaTU OPEAHOCT.
[Torpeba 3a mocTU3ameM KOMIIPOMHUCA y KyMyJalldjuJIBe T'paHe IpaBa
JIOBEJIA j€ JIO YCIIOCTaB/bakha IOCCOHOT TIPABHOI PE)KMMA 33 HHTEIICKTYaJIHE
TBOPEBUHE HACTAJe Y PaJHOM OJHOCY. Y MOjeIMHUM JIp)KaBama, 3allTHTa
WHTEJICKTYaJIHUX TBOPEBHHA HACTAJMUX Y PAIHOM OJIHOCY j€ U3PHUUYHUTO
peryiucaHa y OKBHpY MpaBa MHTEJICKTyaJIHEe CBOjHHE, JIOK je Yy IPYTUM
TO MUTAKLC MPCIHYHMITCHO PaJHOIIPAaBHOM 3aKOHOAABCTBY, KOJICKTHBHUM
yroBOpUMa, aKTHMa MOCJIO/IaBIa HIIM yTOBOPY O pany.>*OBie mocToju U H13
crenupUUHUX CTaHAap/aa. JenHa oJ] THX CHeHU(PUUHOCTH j€ JUCIIO3UTUBHH
KapakTep 3aKOHCKUX OAPEA0H IITO 3HAYH JIa TI0je/IHA TPABHA THTaba Be3aHa
3a MHTEJCKTyaJlHEe TBOPEBUHE CTBOPEHE Y PaHOM OJHOCY paIHOMPABHU
CyOjeKTH yroBOPOM MOT'Y M JpyTadKje PelInTH, ajld He IPOTUBHO TPaBHUM
HOpMaMa KOojuMa ce IPOITUCYjy MUHUMAJTHH 3aIITUTHU CTAHIap/I1 3aII0CICHOT
Kao IITO CY, IpUMepa pajiu, [a ce 3al0CIICHU He MOXKe yHarpes oxpehu mpaBa
Ha HaKHAJy WJIM J1a [ocjIonaBal Kopuinheme HHTEJICKTyaTHe TBOPSBUHE
(mpoHasacka u CI1.) KOju je CTBOPEH Y PaJJHOM OJTHOCY HE MOKE OTIIOUYETH IIpe
peryJiucama iTamka BACHHE 1 HauKMHa [1ahamka HaKHaJIe ca 3arocieHumM. >

21 Ibid, ctp. 25, 28.

22 Jb. KoBauesuh, op. cit, ctp. 237.

23 C. UBanosuh, op. cit, ctp. 285 n nasse.
24 3. MunaaunoBuh, op. cit, ctp. 239-240.
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WHTeneKkTyalHO CTBapasalliTBO y JOMEHY paJHOT OAHOCA, OCUM
HITO yKa3yje Ha KOHPPOTAIHjy paJHOT U MpaBa HHTEICKTyalHe CBOjUHE,
Hamehe nuTame onpelhuBama pearHor, IEpCOHAIHOT ¥ BPEMEHCKOT JIoMarlaja
HHTEJICKTyalTHUX 700apa CTBOPEHUX Yy pagHOM omHOCY.IIpuMapHo je
OJIPEIUTH KO je OPUTHHAPHH a KO JCPUBATHUBHU HOCHJIAI] OBJamNema 10
OCHOBY IpaBa MHTEJEKTyaJHOr cTBapanamrTsa. Ko je ayTop oBux jena:
3aM0CJICHN KOjU j€ YJIOKHO U JIa0 CBOj MHTEJICKTYaJIHH NMOTCHIHjall, HIIN
NOCIIO/IaBal] KOjH j€ YJIIOKHO Y 3HalkE U HCKYCTBO 3aM0CICHUX U 00€30e110
CBE HEOIXO/HE MaTepHjaiHe, TEXHUUKE, JIOTUCTHYKE U JAPYyTe pecypce Kao
OCHOBY 3a peaju3allfjy KpeaTHBHOT MOTEeHIMjajla 3anocieHor?*°KipyaHo
MUTakE KOje CE OBJIC MOCTaBJba jecTe: Ja JIU IPEIHOCT Tpeba JaT KaruTany
(MaTepujaTHOM) WJIHM 3HamlYy (Tj. HHTEJIEKTyaJIHOM pecypcy)? OnroBop Ha
OBO ITUTAKE HUjE YBEK jacaH U jeIHO3HAYAH U PA3JIHKY]je Ce O] jelIHE 3eMJbe
JI0 Ipyre, y 3aBUCHOCTH O]l 3aKOHOAABCTBA, CIEHU(PUIHOCTH OJHOCA KOjU
1oCcToju U3Mel)y 3arocieHor 1 MocioAaBa, Kao i YNKCHHIIE U OKOJIHOCTH
y KOjUMa je JeJI0 CTBOPEHO.”’

Hopmarusny ofpennuily Hema Bakehu 3akon o paxy Cpouje,* Beh ce
peryiucame OBUX Mpasa npenyuira lex specialis Hopmama. majyhu y Buy
Jla je OBOM MpoOiieMy Malio NaXkikhe MocBeNeHO y paJHONPAaBHO] TEOPH]jH,
Kako cMo Beh ucTakiin, TeopeTHYapy HHTEIEKTYaIHE CBOjUHE MULIJbEH:A CY,
naje y PeryOnui CpOuju 0BO UTamke pejaTuBHO 100po ypeheHo kaaa cy
y MIATaky MPOHAIACIH, a ICTUMHYHO U ayTOpCKa Jiefia CTBOpeHa y paJiHOM
OJIHOCY, JTH HE ¥ KaJia Cy Y IUTay OCTaJia paBa HHTEJICKTyallHe CBOjuHe.”

On cBUX MHTENEKTYallHHX J00apa CTBOPEHUX Yy PaJHOM OJHOCY
(ayTopcko neno, IMpoHalia3ak, WHIYCTPUJCKU 1u3ajH W Tomorpaduja
MHTETPUCAHOT KOJIa) IPEeAMET 030MIbHH]ET 3aKOHCKOT PEeryincama Cy caMo
(marenTabuaHN)*’poHaIaciy a ASTUMHAYHO M ayTOPCKa Jieia CTBOPEHA Y
paaHOM OIHOCY, Maja ce 3aKOHCKE oJpeade O MpOoHalaciuMa U3 pagHOT
OJTHOCA CXOJTHO MTPUMEY]Y M Ha PEryJUCamke IPABHOT I0JI0XKaja CTBapaiana
WHIYCTPHjCKOT JI3ajHa U ToNorpaduja nHTerpucanux kona. Kako je Hampen
HCTAaKHYTO, Y PaJJHOM OJTHOCY C€ CTBapajy pa3inuuTa HHTEJICKTyaIHa 100pa.
25 Ibid, ctp. 234-236.

26 B. Cnacuh, op. cit, ctp. 175.

27 Ibid.

28 3akoH o pany PC, ,,Ciyx0enu rmacauk PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — omryxa YC u 113/2017.

29 3. Mumaaunoswuh, op. cit., ctp. 233.

30 Crnoboman Mapkosuh, Heku acnexmu pecynucarna npasa Ha npoHANA3aK CMEOPEH Y
paonom oonocy, IlpaBo u mpuBpena, Yaconuc 3a MpHBpEAHONpPABHY TEOPUjy U IPAKCY,
Vnpyxeme npaBauKa y npuspeau Cpouje, beorpan 6p. 5-8/1997, ctp. 798; 3. MunagnHoBuh,
op. cit, ctp. 235.
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TpaauiuoHaaHo, M0 OOMMY W 3Ha4ajy WUIAK Ce W3JiBajajy MpOHAJACIH
CTBOPEHH y paJIHOM OJTHOCY M ayTOpPCKa Jieia CTBOPEHa y pajiHOM ofiHoCYy. M3
THX pa3Jiora, Kao u3 300r norpeda oouma pajia, mpeaMeT y 1ajbeM pamaTpama
he OUTH yIIpaBo MPaBHHU PEKUM OBE JIBE KATErOpHje HHTEIEKTyaTHIX 00apa.

2. IIpoHaJjiacuy CTBOPEHHU Y PAJIHOM OJHOCY

[IpoHanasak je HHTENEKTYaJlHO JT0OPO KOje Ce cacTOju Y YIYTCTBY O
TEXHUYKOM HAYUHY U TEXHUYKUM CPEACTBMMA KOjUMa ce pelaBa oapehenu
TexHU4KH npoodsieM. [IpoHanazak kao o0jekaT mpaBa MOpa HCITYHhaBaTH
yCJIOBE MAaTEHTHOMJIHOCTH: Jla je arcOJyTHO HOB, Ja C€ MPOHAJIACKOM
pemaBa opeheHr TeXHHUKH MpodIieM, 1a MMa HHBEHTUBHU HUBO Kao | Ja
je npumeruB y npuBpen.’' [IaTeHT je cy0jeKTUBHO MpaBo Koje 3a MpeaMeT
uMma oBnamiherme HOCHOIA MAaTeHTa /1a Ha MCKJbYYHB HAYUH IPUBPEIHO
uckopuihaBa naTeHTUPAHH TPOHAIa3aK.

Beh cMo Harnmacuiid a mpoHaiaciy CTBOPSHH y PaJHOM OIIHOCY,
3aIUpy Y JBE MpaBHE 00JIACTH, PaIHO IPABO U IIPABO HHYCTPHJCKE CBOJHHE.
O0e omMenyTe 00JacTH MpaBa UMajy TeMeJbHE IPUHITUIIC KOjH CY, Y HEKUM
NUTalkHUMa CyTPOTHH. JEIHO O/ TAKBUX MUTAaba je, KOME MPUIIaa pe3yiTaT
pajia 3amoCyeHOT, aKO Ce Taj Pe3yJ/ITaT CacTOju Y UHTEJICKTYaTHO] TBOPEBUHU
KOja je 1mojo0Ha 3a 3allITHUTy Ha OCHOBY IpaBa MHTEJICKTYaJIHE CBOjUHE?
[Tpema TeMeJbHOM paJHOMPABHOM MPUHIIUITY, CBU PE3YJITATH 3aMOCIICHOT,
3a KOje OH MpHUMa yTBpleHy HaKHady, MpuIaaajy nocionasiy. [TocmaTpaHo
U3 yIjla MHTEJIEKTyaJlHe CBOjUHE, CyOjeKTHBHO MPAaBO WHTEICKTYyallHE
CBOJHHE TpHUMajJa JUIY Koje je cTBapajal WHTEJEKTyallHe TBOPEBHHE.
W3BopHM HOCHJAIl 3alITUTE YBEK je MpoHaia3ad. [IpoHanasad je jenuHu
OpPUTHHAPHU CTHIIAJIAI] CyOjeKTHBHOT MpaBa, jep cBoje MpaBo HE W3BOIHU U3
IIpaBa IMPETXO0JHUKA HETO I'a CTUYC HAa OCHOBY CKYyIla YNH-CHHUIA HpeI[BI/Il'_)eHI/IX
00jeKTUBHHUM IIPAaBOM OJHOCHO Ha OCHOBY TOTa IITO j& CTBAPAEM JIOIIA0
JI0 peliema TexHUYKor npodiema. CBa ocTana Jiuia cy mpoHaia3auyeBu
CIIeI0CHUIIM U Ka0 TaKBa JACpUBAaTUBHU cTHIlaolu. OHA CBOje MPaBO CTUYY
Takol)e Ha OCHOBY IPaBHUX YUHCHHIIA, C TUM IITO je OMTHA YHIHCHULIA 32
CTHIakbE IPaBa OBUX JIMIA [1a j€ TIPOHAaJIa3ay Kao lbUXOB MPaBHU MPETXOTHUK
umasar onapeheror mpasa.®

Ha nurtame, 1a 11 MpaBo Ha 3alITHTY MIPOHAJACKA KOJH j& CTBOPEH Y
paIHOM OJTHOCY MPHIIa ia MOCIOAABIy UM ITPOHAIa3auy, HeMa jeJHHCTBEHOT

31 . Munuh, I'pahancko npaBHa 3amrura naTeHTHOT npasa, [Ipasnu scusom, 6p. 11/2012,
cTp. 683.

32 C. ®umep, IIponanasad kao cy0jeKT MaTeHTHONPABHE 3amTHTe, [Ipasnu scusom, 6p. 11
/2006, cTp. 975.
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oaroBopa. OAToBOp je y KOMIIPOMHUCY, Koju he 3a710BOJbUTH CBOjY QYHKIH]Y
aKo MOJICTHYE MOCIIOaBIa HA UHBECTUPAE Y HCTPAKUBAHE M TEXHOJIOLIKH
pa3Boj, ald W 3amoC/ICHOI Ha WHBEHTHUBHHM pajJ M JIOjaJHOCT IpemMa
MOCIIOIABITY.>

[Mocroje nBe rpyIe MpoHaia3aka CTBOPSHUX Y PaJIHOM OJHOCY. Y TIPBY
rpyny crnazajy nIpoHaliaciiy Koje je 3alloCIeHHU MpoHaia3ady CTBOPHO:

e wu3BpIaBajyhiu cBoje peoBHE pajiHe 0baBese, WK

*  m3BpmaBajyhu noceOHO HaJIOKEHE 3aJaTKE Y BE3U ca HAYyYHO-

TEXHUYKHM Pa3BOjeM, UITH

* u3BpIIaBajyhu yroBop 0 HCTpaKMBamwy M pa3Bojy (Kao mocedaH

00JIMK YTOBOpa O pasuy).

ITpaBo Ha 3aMITUTY OBUX MPOHAaJIa3aKa MMa MOCIO0/IaBall, H3y3eB aKO
u3Melyy nmociiofasiia u 3anocieHoOr Huje Apyraduje npeasuleHo. [Iponanazau
HeMa IpaBo Jia MpUjaBu MpoHaia3ak 3a 3amTuTy. OH KMa MOpaJiHa mpaBa
y BE3M Ca TUM IPOHAIACKOM (03HAUCH-E¢ MMEHA Yy MpHUjaBU 3a MATCHT) U
paBo Ha HakHany. [IpemMa paHUjUM 3aKOHCKHM PELICHHMa, 3aI0CICHOM
je mpumajana HaKHaJga, caMo aKo IOCJIoIaBall IPUMEbYje MpOHala3aKx,
MehyTuM, akTyeITHUM MpaBHJINMa je OJHOCHA HEMPABUIIHOCT OTKJIOHCHA,
CTOra 3arocjeHOM IPUIIa/ia HAKHAIa He3aBUCHO OJ1 TOTa Jia JIK MOCIIOaBal]
KOPUCTH TIPOHAa3aK, /ia Ju T'a je 3alITHTO MaTeHTOM HJIM I'd eBEHTYaJHO
4yyBa y TajHocTu.*

Kpurtepujym 3a yTBphuBame BHUCHHE HaKHAJE, HAYUH U BpEMe
iahama HakHaje oapelhyje ce onmTuM akToM, yroBOpoM KojuM ce ypehyje
pajHOIpaBHU OIHOC M3Mely MOCIIoIaBa M 3aM0CICHOT WM MOCCOHUM
yYTOBOPOM KOjH MOCJIOABAIl M MPOHaa3ay 3aKJbyde MOBOJOM KOHKPETHOT
npoHasacka. ¥ cliy4ajy cropa O BUCHHH, HAUMHY M BpeMeHy Iiahama
HaKHaJIe, OJUTy4yje Cy/I, Ha 3aXTeB MpOoHaia3adya WM nociaoaasua, y3umajyhu
y 003Up AOMPUHOC TOT MPOHAIacKa moBeharmy T00MTH WK CTBapamwy yIITena
MOCIIOIABITY.>

VY npyry rpymy npoHajiazaka criaiajy IpoHalaclli Koje je 3a0CIeHH
IpOHaja3a4y CTBOPHUO:

*  M3BaH CBOjUX PEJOBHUX PAJHUX JTY>KHOCTH,

* y Be3W ca aKTUBHOIINY MOCIIOaBLA UITH

*  KopumhemeM MaTeprjaTHO—TEXHUYKHX CpPe/ICcTaBa, MHpopMalmja

U JIPYTUX yCJIOBa KOje je CTBOPHO TOCIIOABAll.

33 C. Mapkosuh, ,, [lamenmno npaso®, beorpan, 1997, ctp. 347.
34 C.Mapxkoswuh, /1. [Tonosuh, ,, IIpaso unmenexmyanne ceojune “, beorpan, 2015, crp.246.
35 Ui 60. 3akona o mareHtuma, ,,Ci. mmacauk PC*, 6p. 99/2011, 113/2017.
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OBlie je peu 0 mpoHajaciuMa J0 KOjUX 3arocieHu johe y Be3u ca
AKTHBHOCTHMA MOCIIOAABIA HITH Y3 KOPHIINEeHE MaTepHjaTHO — TEXHHUKHUX
cpeacTaBa, HHpOpMallija U JPyrux yclioBa Koje je 00e30e11o mocioasail.
[IpaBo Ha 3aIITUTy WMa 3aMOCICHH MPOHAJIA3a4d ¢ TUM IITO MOCIOIaBAI]
MMa MpaBO Ha €KOHOMCKO HMcKopuinthaBame npoHajnacka. Kon nHacranka
HaBEJICHUX MTPOHAJIa3aKa, JOMPUHOC MOCIOABIA j MalbH HETO KOJI HaCTaHKa
IpoHaja3aKka u3 MpBe IPyIie, ajld je UIaK JO0BOJbHO OMTaH, TAKO Ja Ce TH
IPOHAJACIU CMATPajy CTBOPEHUM H3BpIICHEM YroBopa o paay. Moxe ce
pehu 1a ce qOnpUHOC MOCIIOAaBIa HACTAHKY MPOHala3aka 13 Ipyre rpyre,
cacToju y oMoryhiemy 3arocieHOM Jia KOPUCTH HHPOPMALIH]jE U IPYTe YCIOBE
KOje je CTBOpHO mociiofasail. Takole, Benrku Opoj OBUX IpOHAJIa3aKa HacTaje
TaKO LITO 3aII0CJICHN KOPHCTH MaTepHujaiHa CPEICTBA MOCIOIABIIA, K0 IITO
Cy aJaTH, CHpOBHHE, Taboparopuja.’® Hajuenthu mpumMep mpoHaiasaka Koju
HACTajy ,,y BE3U ca aKTMBHOCTUMA IOCJIOJABIA" YMHE T3B. MPOHAIACIU
nojictuiaja. Ped je o mpoHanaciuMa Koju cy HacTajiu 3axBaJbyjyhu TOME I1ITO
je 3amocieHu, nparehu ak THBHOCTH TIOCIIOABIIa, YOUHO Opel)eHe TeXHuUKe
npo0JieMe YujeM je pelllaBary MPUCTYIIHO, WM je, TlaK Ha3peo oapeheHa
TEXHHYKA pelliciha Koja je 3aTHM pa3pajro U JIOLIao 10 mpoHaisacka.”.
[Mponanasay u 3amocjeHu cy y o0aBe3u Jia 3aKJbyde yroBOp O JIMICHIH 32
oznpeleHn nmpoHanasak u jia yroBOpOM IpeIBHU/IC HAKHALY KOjy MOCIIOAaBal]
MOpa HCIJIATUTHU MpoHaia3ady. [Ipema ToMe, 3amocieHu je AyKaH Ja Ha
3aXTEeB MOCJIOIABIA TPEHECE HCKJbY YMBO IPABO IPHBPEAHOT HCKOpHUIhaBama
pOHAJIaCKa YHjH je OH Hocuiair.*®

3amnociieHy MpoHasia3ady je Ay KaH Ja OMax Mo HACTaHKY IMpOoHaIacKa
TO/IHECE TMCMEHH U3BEIIITA] OCIIOABILY, KOJHM I'a 00aBeIITaBa o IPOHAIACKY.
V KOJIMKO je ped 0 MPOHJIAaCIiMMa U3 MPBE IPyIie MpoHaia3aka, MocIoiaBall je
Jy’KaH J1a 3ar0CJICHOT ITMCMEHO 00aBeCTH y POKY OJ1 JIBa Mecela o/l pujeMa
ypEeIHOT M3BEIITaja, Ja JIM cMaTpa Ja MpoHajla3ak Mpuiaaa MnpBoj rpynu
IpoHaja3aKa. AKO 3aI0CICHH IPOIYCTH Jia MOIHECEe N3BEITa]j MTOCIO0IABILY,
POK MOYMHHE 71 TeUe O] JaHa Ca3Hama MOCII0/aBIa 3a MpoHastasak. [locionasa
je y’KaH Jia ToJIHeCe NATCHTHY MPHjaBy Y POKY OJ1 IIECT MECEI O]l IaHa Kajia
je 3arocIeHU TPUMHO 00aBEIITEHE O/ IIOCIOIABIIA [a TPOHAJIa3aK MPUIIaa
IPBOj TPYIIH MPOHAaIa3aKa., JIOK je ca Apyre CTpaHe, poHaiazad y 00aBe3n
Jla IPY’KH TIOCIIOABILY CBE MH(OpPMAIIMje HEOMXOAHE Y MOCTYIKY 3alITUTE
HpoHajIacka. AKO MOCIIO/aBall He JKeJI Jia MOJIHECEe IPUjaBy, MOpa O TOME Y
POKY O] IBa Mecelia 00aBECTUTH Y MUCMEHO] (JOPMHU ITPOHAJIa3a4ya KOju uMa

36 Ibid, ctp. 246.

37 C. Mapxosuh, Ilamenmno npaso, beorpaz, 1997, ctp. 354.

38 B. becaposuh, Hnmenexmyanna ceojuna, uHOycCmpujcka c60juna u aymopcko npago,
Beorpag, 2005, ctp. 112.
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IpaBo Jia 3aITUTH IPOHAa3aK Ha CBOje MME.YKOJIMKO TOCI0IaBall OLCHU
Jla IpoHaJjia3ak 00yXxBaTa HEKY O]l IPOU3BOAHUX TajHU ITOCIIOIABIA U U3 THX
pasJiora OjlIy4H Jia He MoJ{HECE MATCHTHY IIPHUjaBy, y 00aBe3H je Jia 0 TOME Y
POKY Of1 iBa Mecella y mucMeHoj (hopMu 00aBeCTH 3aI0CIICHOT POHaa3aya.

3akoHOM je npeaBuleHa moceOHa Tyk0a 3a 3aITHTY TIpaBa 3amoCcICHOT
HpOHaja3a4ya uiK MocjIoaaBIia, Koja ce MOXe MOJHETH Y POKY OJ1 JIBE TOAMHE
oJ1 o0jaBe MpHjaBe NaTeHaTa, ajd He KaCHHUje O]l ABE T'OJMHE OJ1 MPeCTaHKa
yroBopa o pany.®

3. AyTopcka /ies1a CTBOPEHA y paJHOM OHOCY

IMopen npaBa MHIYCTPHUjCKE CBOjUHE, IPaBa HHTEJICKTYalHEe CBOjHHE
YHHE M ayTOPCKa M CPOJHA MpaBa. AyTOPCKO MPaBO HACTAje CAMUM YHHOM
HacTaHKa ayTOPCKOT Jiefia U MPHU3HAje Ce ayTOpY KIbMIKEBHE, HAYYHE MU
YMETHHUYKE TBOPEBUHE, 332 PAa3JIMKy O]l IIpaBa UHAYCTPHUjCKE CBOJUHE KOja
HACTajy y YIPaBHOM IOCTYIIKY MpPEJ HAJIeKHUM OpPraHOM Ha OCHOBY
JoHeTor peniewma. Kao n ko mpoHanaszaka, U Ko ayTOPCKUX Jiesia Koja cy
HacTaJja 3axBajbyjyhu pUHAHCH]CKO] IOJAPIIIK U OPraHU3AIM]jH TOCIIOBHUX
cy0Ojekara, Hamehe ce MuTame, KoMe MPU3HATH CBOjCTBO HOCHOIIA 8y TOPCKOT
npaBa, MOCJIOAABIly W ayTopy. M3Hanaxeme paBHOTE)KHE Tauke namely
000CTpaHO JITUTUMHUX HMHTEpeca M MO3WIMja HOCHJIAlA KamuTaja
HacIpaMm HHIMBUAYAIHUX cy0jeKkaTa ay TOPCKOT U YOIIIITE HHTEICKTYaIHOT
aHTa)KOBara 3a 3aKOHOABIIA, a TOCEOHO y MPAKCH, MPECTaBba JAeTHKaTaH
3agarak. Kao u cBaka jpyra MHTEJIEKTyajHa TBOPEBUHA, ayTOPCKO JIEIIO je
caMo jeJHa OJl BpCTa pe3yliTaTa paja 3arocieHor, Te HeMa pasJiora Jia ce
omHOC M3Mel)y MOCIIoaBla U 3aMOCICHOT H3MEIITa U3BaH OKBHpA pajHOT
npaBa. AJIM aKo ce OBa CTBap NOCMaTpa ca Mo3uIhja ayTOPCKOMpPaBHE
3alITHUTE, CyOjeKTHBHO MPAaBO MOBOJIOM HACTAJIOT ay TOPCKOT Jielia 3aAp)KaBa
HETOB TBOPAIL, [IPH Y€MY j€ OJI IPUMapHOT 3Ha4yaja OKOJTHOCT [ jé HacTaJio
y pajHOM ofHOCY. *

OCHOBHU NPHHIIMII je 12 TpaBHa paBKJIa U3 00JaCTH ay TOPCKOT ITpaBa
uMajy IpaBHU pexxuM lex specialis mpaBuiia y olHOCY Ha IIpaBHA MpaBHIIa
13 00J1aCTH paja, KOju Cy y OBOM cCityuajy lex generalis mponucu. Y npusior
TOME HJIe M OMIITONpHXBaheHO MIeauInTe Mo KOME je MUTame KOIU3nje
u3Mmel)y oBe JiBe IpaBHEe AUCIMILIMHE OIaBHO arcoyiBupano. To je pe3ynrat
YHEbEHHIIE 712 2y TOPCKO MPABO M PaIHO MPaBO Kao JIBE 3aceOHe rpaHe mpasa
MMajy CBOje MECTO y MTPaBHUM CHCTEMHUMa, KOj€ YECTO 3aBUCH O APKABHOT

39 C. Mapxkosuh, [I. [lonosuh, /Ipaso unmenexmyanne ceéojune, beorpan, 2015, crtp. 246.
40 C. I'aBpunosuh, [IpaBHE pexuM ayTOPCKUX JieJIa CTBOPEHHX y PaIHOM OHOCY, [Ipashu
arcusom, 6p. 11/2006, ctp. 1026.
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ypehemwa. Haume, npeoBnaiaBa cTaB Ja je KyMyJIaTUBHA TPUMEHA MTPOIHCa
U3 ayTOPCKOT M PaJHOr MpaBa MPUXBAT/bUBA, @ AyTOPCKO AEJI0 U3 PajHOT
OJTHOCA je TOCEOHN MHCTUTYT KOjH CE M3y4aBa y OKBHPY ay TOPCKOT mpaBa.*!

[IpaBHH cTaTyc ayTOPCKOT Jejia CTBOPEHOT Y PaJIHOM OJTHOCY 3aBHCH
OJ1 TOTa Jia JIM ayTOPCKOMPABHH MOPEAaK MpUIaia aHTJIOCAKCOHCKOM MU
KOHTHHEHTAJIHOM IPaBHOM cucTeMy. KapakTeprcTuka aHIJI0CaKCOHCKOT
IIPAaBHOT CUCTEMa je J1a je TeKUIITE Ha 3aIITUTH 00jeKTa — ay TOPCKOT Jiela,
a He cy0jekTa — ayTopa, KOju je TBOpAIl JieJia. 32 KOHTHHEHTAJIHHU MPaBHU
CHCTEM j€ KapaKTepUCTUYHO J1a je TSKHUIITE Ha 3alITUTH JIMYHUX HHTEpeca
ayTopa KOjH Cce CacToje Kako y eKOHOMCKOM HUCKOpHIhaBamy Jiena, Tako U y
JUYHOM OJHOCY TBOpILIA IIpeMa CBOM JIeTy. 300T Tora, ayTOPCKO AEJI0 MOKE
npunamaTi caMmo ayTopy. Pasnuka u3mel)y HaBeieHa JiBa mpaBHA cucTeMa
Ce CacToju y TOME IITO y aHIJIOCAKCOHCKOM MPABHOM CHCTEMY H3BOPHHU
HOCHUJIAI] Ay TOPCKOT IpaBa MOKe OUTH HE CaMO MJICJHU TBOpaIl jeiia, Beh u
OHAaj KOJH je MHBECTHUPAO Yy HACTaHAK MCTOT, JIOK Y KOHTHHEHTAJIHOM ITPaBHOM
CHCTEMY, M3BOPHU HOCHJIAI[ ayTOPCKOr IpaBa MOXKE OUTHU HCKJbYUYHUBO
ayTtop.*Hamre mpaBo, Oyayhu ga mpumaga KOHTHHEHTAJIHOM ITPABHOM
CHCTEMY, cMaTpa ayTopoM TBOpILA JieJia, C TUM Jia OH OBHM IIPaBOM YBEK
MOJKE pacroiaraTv yTeM yroBopa ca IocjaoIaBLeM, UK, aKo yTOBOpa HeMa,
TO IpaBo y oxpeheHoM o6umMy u nox oapeheHuM ycaoBuMa ex lege npenasu
Ha nocozasia. *Jlakiie, 3aM0CICHN je YBEeK OpUTMHAPHH HOCHJIAIl Ay TOPCKOT
1paBa, a MOCJI0/IaBall j¢ ACPUBATUBHI HOCUJIAI] M OH HE MOKE CTEUCHA ITPaBa,
0e3 07100pera 3aI0CICHOT, IPEHOCUTH Ha Tpeha juia, 0CUM ako yTOBOPOM
HUje apyradnje oapeheno.*

Y npaBHOj TUTEpaTypH Ce HATJIANIABA JIa je HABEJCHU HAuUMH ypehema
IPaBHOT CTaTyca ayTOPCKUX Jiesla CTBOPEHUX y PAIHOM OIHOCY, Y KOPUCT
3aI0CJICHOT, jep Ha Taj HAYMH OCHAXY]y MPaBHY MO3UIIM]Y 32 IPEroBOpe ca
HIOCJIO/IaBI[IMa O CBOJUM ayTOPCKHUM rnpaBuMa. Mmak, mpakca mokasyje aa
ce 1oOpa Hamepa 3aKOHOMABIIA TOHEKA/[a IpeTBapa y CBOjy CYMpPOTHOCT, jep
3arnocieHy Hemajyhu 1o0py nperoBapadxy mo3uinjy, o NpaBuiIy NOTIUCY]Y
yroBope 0 paay Koju omoryhaajy mocionaBuuMa HEOTPAaHUUYEHO PABO
uckopuirhaBama ayTOPCKOT Jieiia 3amociieHor.” TToper MMOBHHCKOITPaBHIX

41 B. Cnacuh, Jb. CredanoBckn, [Ipasnu pedcum aymopckux doena cmeopenux y paoHom
oonocy y npagy Cpouje u Maxeoonuje, op. cit., ctp. 171.

42 W. I'muxa, [Ipasa na aymopckum oenuma HACmanum y paoHom 0OHOCY U no nopyuouHu,
360opuuk [Ipasror dakynrera y 3arpedy, 56, 2006, ctp. 794.

43 C. Mapxkosuh, /1. [Tonosuh, op. cit., ctp. 244.

44 B. Cnacwuh, Jb. CredanoBcku, [Ipasnu pescum aymopckux oena cmeopesux y paoHom
oonocy y npagy Cpouje u Maxeoonuje, op. cit., ctp. 177.

45 P. MaranoBan Byukosuh, /Ipasuu cmamyc aymopcrux 0ena cmeopeHux y paoHom 00OHOCY
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onaihemna, TOcIoAaBIl ex lege cTHUe 1 103BOITY Ja 00jaBH JIeIo, jep 0e3 me,
M3BECHO, HE OM MOT'ao J1a mouHe ca kopuihemeM jena. MelyTum, nocnonasaig
y BpLICHY HCKJBYYMBHX IIPaBa Ha JIeNy 3al0CJICHOT ayTopa MMa J[Ba, 3aKOHCKa
orpanuuema. [IpBo ce oiHOCH Ha BpeMe, Te Cy MpaBa IMOCJI0/IaBIia OrpaHUuCHA
Ha 5 TOIMHA MOYEB Off 3aBpILIETKA Je)ia, IITO 3HAYH Ja TI0 MPOTEKY OBOT
poOKa, ayTop MOHOBO CTHYE MpaBa HA EKOHOMCKO MCKopuihaBame jea.
Jlpyro orpaHudYee je MPeaMETHO, MOCI0aBall MMa UCKJbYYMBO IIPABO HA
uckopuurhaBame Jiena Mo yCJIOBOM Ja je TO UCKopHIhaBambe y OKBUPY
HETOBE PEIOBHE JEJIaTHOCTH. AyTopy Takohe mpumnazia nmoceOHa HaKHaIa
3aBHCHO o]l e(hexaTta uckopuithaBama aena. Kpurepujymu 3a yTphuBame
BUCHHE M HauuMHa Tutahama HaKHaJe Koja MpHIaaa ayTopy MO OCHOBY
kopuirhema beroBor Jeiia oJ CTpaHe NoclIoAaBIa, ypehyjy ce OnmTHM akToM
WK YyrOBOpoM O paay.*® Tpeba HarnacuTu a MOCIOAaBaI] HUje JyXKaH 1a
KOPHCTH ay TOPCKO JIEJI0 CTBOPEHO Y PaIHOM OIHOCY, LITO CBAKAKO HE yTHYE
Ha TOK METOTOJIMIIEHET POKA TPajaba UCKJbY YMBHX IpaBa Kopuihema. Y T0j
CHUTYaIlHjH MOCI0aBall HHje AyaH fa ucriaahyje mocebny HakHaay aytopy.*
W3y3erak oj1 Havesa 1a ay TOPCKO MPAaBO Ha ay TOPCKUM JICIIMMa CTBOPCHUM
y paJHOM OJIHOCY MpHUIIa/ia 3aI0CJICHOM, a He MOCJI0IaBIly, 3aKOHOIABAIl j&
IPOITCA0 y CIIy4ajy KaJia je U3BPIICHEM yroBopa O pajly HacTao pauyHapCKu
nporpam. Haeenena oapenda je y ckiany ca wi. 2. ct. 3. Jupektuse EY o
MPaBHO] 3aITUTH paqyHAPCKHUX [TporpamMa. YKOIMKO yTOBOPOM HUjE IpyTraduje
onpeheHo, mocnoaaBall MOCTaje HOCHIJIAl, UMOBHHCKOIIPABHUX OBJIANINCHa
Ha pavyyHapCKOM Mporpamy Ha OCHOBY 3akoHCKe mecuje*. V ckmamy ca
MOMEHYTOM J{MPEKTUBOM M y HallleM aKTyelTHOM 3aKOHY O ayTOPCKHUM H
CPOJIHMM IIpaBUMa je MPOIKCAHO JIa aKO je ayTOPCKO 10 pauyHapCKH
nporpam, TpajHU HOCHJIAIl CBMX MMOBHHCKOIPABHUX OBNaIInewka Ha JIEITy
I0CTaje TOCIIOaBall, aK0 yTOBOPOM HHje apyraduje oapehero.* Iocmoaasarn
je obaBe3aH J1a MPUIIMKOM KOopHIIhierkha ay TOPCKOT Jiejia CTBOPEHOT y PaJHOM
OJIHOCY HaBeJIe MME WJIH [ICeYIOHMM ayTopa, Haue hie moBpenuTH ay TopoBO

na ceeyuunuwmuma, 300pHHK XpBAaTCKOT JPYIITBA 3a ayTOPCKO mpaBo, Bomymen 11-12,
crp. 13, mocrymHo; http.//hdap-alai.hr/wp-content/uploads/2014/06/Matanovac-Vuckovic-
Pravni-status-autorskih-djela-stvorenih-u-radnom-odnosu-na-sveucilistu.pdf, (25. 05. 2018)
46 B. becaposuh, Mumenexmyanna ceojuna, unoycmpujcka ceojuna u aymopcko npaso,
beorpan, 2005, ctp. 281.

47 C.T'aBpunosuh, op. cit., ctp. 1031.

48 P. Maranosan ByukoBuh, [Ipasnu cmamyc aymopckux Oena cmeopeHux y paoHom
00HOCY Ha ceeyuunuwmuma, op. cit, ctp. 15, nocrynHo: http://hdap-alai.hr/wp-content/
uploads/2014/06/Matanovac-Vuckovic-Pravni-status-autorskih-djela-stvorenih-u-radnom-
odnosu-na-sveucilistu.pdf, (25. 05. 2018)

49 UYn. 98. 3akoHa 0 ayTOPCKOM ¥ CPOJHUM IpaBuMa, ,,Ci. miacHuk PC®, op. 104/2009,
99/2011, 119/2012, 29/2016.
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npaBo. Kako Ou y MOTIYHOCTH carjiefiajii MO3UIUjy ayTopa, HOTPEeOHO je
HarjaCuTu a ayTop U y IICpUoay YKUBamka UCKJbYYMBHUX UMOBHHCKUX IIpaBa
OJ1 CTpaHe TOCJIOaBIa, 3ap)KaBa CBa OCTaJa MMpaBa, OHOCHO M0 UCTEKY
poka kopuihema o1 CTpaHe MOCIIo/IaBla CBa Ta IpaBa My ce pereHepuiy.>’

Kako nHTeneKkTyaiHa CBOjiHA MIPYsKa 3aIITHTY pe3yITaTHMa JbyJICKOT
paja, Ouiio je paHuje MOOOPHUKA O UICHTU(PUKOBaY ayTOPCKOr IIpaBa ca
paJiHMM MPaBOM, Ia C€ CMATpasio Jia ce PaaHO MPAaBO MOXKE MPUMEHUTH
HE caMo y ciydajeBHUMa Kaja ayTop CTBOPHU JICJIO y PaJHOM OaHOCY, Beh
U Y CBHM OCTaJUM CIlly4ajeBHMa, jep je CBaKU MHTEIEKTYaJH! MPONYKT,
IPOM3BOJ] pajia, Te ayTop MMa MPABO HA HArpajay Ha OCHOBY IOIPHHOCA
APYLITBEHO] 3ajeHuIN. HaBeieHo cXBaTame ce JaHac He MOXKE IIPUXBATUTH,
jep UHTEJIEKTyaHa CBOjHHA IITUTU CTBApAJIAIITBO a HE PaJi, TC UMOBHHCKA
BPEIHOCT MHTEJICKTYaTHOT J00pa HEe 3aBHCH O yTpOILIEHOr pana, Beh
NO/JIEKE APYTUM KpUTepHjyMuMa. JlonupHe Tauke HHTEIEKTyallHe CBOjHHE
¥ paJIHOT MpaBa J10ja3e 70 u3paxaja caMo KaJa je JeJ0 CTBOPEHO Y pajHOM
oJlHOCY, Meh)yTuM U y THUM cllyyajeBUMa pa3rpaHU4CHa je 00JiacT pajHoOr
1paBa OJf MHTEJICKTYaJHe CBOjUHE, OJJHOCHO, KA0 IITO CMO BHCIH, HOPME
UHAYCTPUjCKE CBOjUHE M ayTOPCKOT MpaBa mpeaBulajy mocedan pexxum 3a
Jiejia CTBOPEHA y PaJIHOM OHOCY.”!
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Inventions and Authorship created in Employment

Summary

Inventions and authorship created in employment are the intellectual
creations, created by the author during the employment, performing their
regular working duties. The legal regime of intellectual property created
in employment is different in relation to intellectual property that is out of
work, i.e. so-called freelancer. Since there is creation in whose creation are
involved two persons with different contributions, material-technical and
intellectual, the query is: who is original and who is derivative holder of the
authority from the corpus of the subjective rights? The key question that ari-
ses is: should be given an advantage to the employer - as a bearer of capital
(material resource) or an employee - as a bearer of the knowledge (i.e., an
intellectual resource)? In answering this question we come to the ,,conflict
of two disciplines - working principles and postulate on the one hand, and
on the other hand, the postulate of intellectual property rights. The need to
reach a compromise between the two fields of law led to the establishment of
a special legal regime for the intellectual creations created in employment.
The authors emphasize that it must be bear in mind that this problem is given
little attention in labor right theory, although significantly higher number of
intellectual creations are created in employment.In this paper, the analyzed
inventions are created in employment as well as the authorship work created
in employment, because traditionally their scope and importance distinguish
themselves from other intellectual property. According to the author, in the
Republic of Serbia, this issue is well-regulated, when it comes to inventions,
and partly the authorship work, but not when it comes to other intellectual
property rights.

Key words: intellectual creation, employment, invention in employment,
authorship work in employment.
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UDK: 331.5:35.08(4-191.2)

3AINIOHI/BABAKE Y JABHOJ C/1YKbH
IIOCTCOLHIJATUCTHYKHUX 3EMA/bA: IIPEMA
MEHAIIEPU3MY UJIH ITOJTUTH3ALIUJHU?

Ancmpaxkm: Y pady ce ananusupa pasgoj ciyicOeHuyKuUx 3aKoHo0as-
cmasa u cycmasa 3anoulbasarbd jagHuX CrysicOeHuKa 00 nouemxda
1990-ux 0o oanac y mpu nocmcoyujarucmuuxe semme - Mahapckoj,
Jlumeu u Cnosenuju, xkoje cy nocmane yranuye Eyponcke ynuje
2004. C 0b3upom 0a cy mujekom npoyeca npuopyaicudarba mpeoaie
YCnocmasumu  CAyHCOEHUYKo 3aKOHO0A8CME0 U NPULA200Umu
cnyocoenuuke cycmase EU cmandapouma kako o6u nomuyaie
npoghecuonanuzayujy u merit cycmas, a cysoujane noiumuzayujy y
00abupy u 3anoulbagary cyxicoeruxa u gooehee ocobswa, ymephyje
ce jecy nu, y KOJjoj Mjepu u Kojum memooama ycnjeie oCcmeapumu
me yumege. 3axkmyyyje ce oa je, YHAMoy no4emHom Gopmainom
yjeonauasary u yckaahusary ¢ EY cmanoapouma, ceaxa o0 mpu
3eMmbe 00abpana Opy2ayvuju Ha4uH pjeuasarsa npoonema, me 0da je
Jlumea ycnjewnuja 00 Crnosenuje, Koja je 3a0paicana cmamyc ¢qyo, Kao
u Mahapcxe, koja je noc/6edmwux 200uHa HA3a006a1A U NOTUMUIUPAIA
cycmag 3anownasarsa. To ykasyje 0a, yHamoy u3pasicenoj Hamjepu 3a
VHUDUKAYUJOM U YNPABHOM KOHBEP2EHYUJOM, HE NOCMOje JeOUHCMBEeHU
peyenmu me Oa he ceaka 3emma mopamu nponahu eracmumu
nym y ckaiaody ca c80jom YnpasHom mpaouyujom me noaumuyKuM,
20CN00ApCKUM, COYUJATHUM U OPY2UM OKOTHOCMUMA.

Kawyune pujeuu: 3anowmasarse, ciyscoenuuxu cycmas, Mahapcka,
Jlumesa, Cnogenuja.
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1. YBon

Cee gno Il cBjeTckor parta pa3BOj CIYyXOCHHYKHX CycTaBa Yy
3emsbaMa Cpeamwe u Hctoune Eyporne uimao je pa3nuuuTuM IyTEBUMa
Te 610 onpelheH APYyIITBEHO-MOJUTHUYKUM OKOJIHOCTHMA Y KOjHMa Cy ce
Hajaswie. Y pa3no0sby collyjaju3Ma yIpaBHa je Tpajuilfja MpeKuHyTa,
BHILIC UJIM Mambe Pa3BHjeHHU CIIY>)KOCHUYKH CYCTaBU Cy NMPEOOIMKOBAHU
CYKJIaJIHO MAapKCUCTHYKO-JIClbMHUCTHYKO] HJICOJIOTHjH, & CITy’)KOCHUUKH ce
3aKOHM YKHJIajy U 3aMjekyjy onhuM pajHUM 3aKOHOAABCTBOM. Pacmajiom
courjanusMa henomuiie ce peapupMupajy cTapu Ciy>KOCHHMYKH CyCTaBH,
a henomulie yBosie HOBU €JIEMEHTH TI0 y30py Ha 3amajHe 3eMJbe. HajBuire
je yTjeuaja UMao mbeMadyKH, a MoToM (paHIlyCKH YIPaBHU CYCTaB, JIOK Cy
OanTHuKe ApKaBe OuIie 3HAYAJHO MHCIIMPUPAHE CKAHIMHABCKUM MOJICTHMA.

3eMJbe KaHIUJATKU e 3a 4iaHcTBO y Eyporckoj yuuju (EU) mopaie
CY YCKJIQJIUTH CBOj€ 3aKOHOJABCTBO C €y POIICKOM ITPaBHOM CTEYEBUHOM (acqi-
is communautaire) na je onpehuBameM NPUCTYNHUX KpPUTEPUja HEU3PABHO
MOCTaBJbCHA U TPAHUIIA Y KPEU DAY CITY)KOCHUYKHX CyCTaBa MOTCHIIMjaTHIX
3emaJba wiaHuna. [loceOHo cy Omiia 3HauajHa Mjepuia Eyporcke komucuje
Koja Ccy OmJia CHa)KHO yCMjepeHa Ha JACTONUTU3ALHU]Y U TPOoPecHoHaIN3alujy
JIp’KaBHE M jaBHE yIpaBe T€ JOHOUICHE CIY>KOCHUYKOr 3aKOHOAABCTBA
KOjuM je Tpebano y mTo Behoj Mjepu orpaHMYUTH MOJUTHUKE KpUTEpU]je,
KOpPYIIHjY, HEMPOPECHOHAIHOCT, HEOATOBOPHOCT M HEYUYMHKOBUTOCT Y
jaBHHM ciryk0ama. HoBo je 3aKOHOaBCTBO HACTOjAJI0 YCIIOCTABUTH KPUTEPH]
CIIOCOOHOCTH (merit-system), HACYTIPOT HLIMPOKO MPUM]jCHHHUBAHOM KPUTEPH]Y
0JI0OOHOCTH, KaKO y MOTJIe/ly CEJICKIIN]e KaHA1aaTa 3a jaBHy CI1yKO0Y, TaKO
W y TOTJIely HalpenoBama, HarpaljuBama U AUCHUITHHCKE OTOBOPHOCTH
jABHUX CIIyKOCHHUKA.

Paznobspe o mpuctynama y EY 6uio je 00uIbeKEHO CBOjEBPCHOM
eydopujoM 1 HaropuMa Ha yckJiahjiBarmy 3aKOHOJIaBCTBA T javamy yIIPaBHE
crocoOHOCTH 3a ycBajame crnenuduuHux ereMeHaTa acquis-a. Mehytum,
CTBapame HEMOIUTHYKE 1 MPoQecHoHaTHE jaBHE YIIpaBe Hije Hallpe0Bajio
JKEJbEHOM Op3WHOM jep YCHjeIIHOCT pedopMHU CIyKOCHHUYKOT U LIUPET
YIPaBHOT CyCTaBa 3aXxTHjeBa MHOT'0 Ay0Jbe IpoMjeHe 071 popMasHe IPOMjeHE
Hopmu. CTape uJICONIONIKE JIOTME U MO TU3UPAHOCT, TPAJAHIIM]a 3710y oTpeOe
BJIACTH, KOPYIILIHja, Ay TOPUTAPHA yIIPaBHA KYJITYPa, TC BEITUKU HEAOCTATAK
podecnoHaIHOCTH, Y3 MOCTOjakbe (parMEHTUPAHUX MOJIUTHYKUX CHAra
KOje HUCY OMJIe y CTamy OCHUTYpaTH MPUKIAJHO MOJUTUYKO yCMjepemne 1
MOJTUTHYKO BOJCTBO 3a jaBHE CIyKOCHHKE, 3HATHO CYy OTEXaJle OCTBAPCHE
3alpTaHuX [UbEBa..

1 Bume y: I. Mapuernh, Jasnu cayocoenuyu u mpanzuyuja, 3arped: JIpymrBeHO
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OBUM ce pajioM JKEIW YTBPIAUTH j€ JIU C€ Yy Pa3io0sby HAKOH
npucrtynamwa y EY noroauo no3uTUBaH NOMAK Yy IOIVIEAY 3aII0LIJbaBakba
U oabupa jaBHUX CcIy’)KOCHHKA, OTHOCHO jecy JIM 3aKOHOJAaBCTBO U MpaKca
HaIpeoBaJie peMa yCBajamwy merit Hauena, jadamwy npodecuoHain3almje
U CMamely nojutuzanuje. Takohep, je U ujaeja yBohema MeHAICPCKHUX
METOj1a Koje CY y IIOCJbe/Iba J1Ba AeceTibeha npeysesie CKaH IMHaBCKe U OpojHe
3aIaIHOCYPOIICKE 3€MJbE JeHAKO IPUCYTHA U Y KPYTY HCTOYHOCYPOIICKHUX
3eMajba ¢ 003MPOM J1a Ha MOYETKY TPaH3ULIM]CKOT Tpoleca TO Huje Ono
ciryvaj. Haume, Tujekom 1990-ux Mcrouna Eypona je Ouna ¢pokycupaHa Ha
TpaJuIlMoHaJIHEe yipaBHe pedopMme Koje je 3amanna Eyporna mHOro panuje
IpoBeia na cy y TOM MOrJieNy 3aocTajaje 3a riio0aJHUM MEHAUEPCKUM
TPEHIOM.

C 003upom na Huje moryhe oOpaguTHu CBE 3eMJbE KOje Cy YIILIC
y EV, jep To nmaneko mpemaiiyje omncer oBora paja, ojadpaHe cy TpH
MOCTCOLMjaTUCTUYKE 3eMJbe Koje cy npuctynuie y EY 1. ceudma 2004,
THjeKOM HajBeher mpoummpema, a Koje ¢y y reorpadckom, MOBHjECHOM U
KYJITYPHOM CMHUCITY cliaHe ¥ XpBarckoj U Cpouju. Ce Tpu NpHNaaajy y pen
penaTuBHO MalIMX 3eMajba, 3EMJBOIHCHO Cy OJIMKE 3alaJIHOM H CjeBEPHOM
nujeny Eypore, a y noBujecTu cy Ouiie 1Mo le3MHUM H3PABHUM YTjeIajeM.
HbuxoBu ynpaBHH CycTaBH MOKa3yjy CIMYHOCTH y TOTIETY CHEHH(DUIHOT
Ci1y)OEeHUYKOT 3aKOHOIaBCTBA. ¥3 To, Mahapcka, a ocoouto CiioBeHHja, Koja
je 3ajeaHo ¢ Xprarckom u CpOujom Ousia u y cactaBy OuBiie Jyrociasuje,
NOKa3yjy CJIMYaH MyT MOBHjECHOT pa3Boja YIPaBHHUX CycTaBa joul of j00a
AycTpo-Yrapcke MOHapXHje, T€ Cy CBE OUJIC O] AyCTPUJCKUM U FeMauyKUM
yTjerajeM.

2. Mahapcka

Beh o kpaja 1880-ux y Mahapckoj ce youaBa pa3Boj mpema KapujepHoM,
3aTBOPEHOM CITy’)KOCHUYKOM CYCTaBy Aa O u3mely JiBa CBjeTcKa para nMasa
JIOBPILICH CIIY)KOCHUYKH CYCTaB KOjH CE€ MOCTYIHO HM3TPauo Kpo3 HH3
3aKOHCKHX Tponuca. Oco0e 3anocieHe Y jaBHOJ CIIYKOU uMajie Cy 3HauYajHe
IPUBHIIETHjE W BUCOKH COLMjaTHU MpecTxk. 3aBpmerkom M. cBjerckor
para 1 yCroCTaBOM COIMjaIMCTHYKOT CYCTaBa pa3Boj Npo(heCHOHAHE yIIpaBe
ce MPeKuIa, 3aKOHU KOjuMa Ce TPOITMCHUBAO0 CTATYC U yBjeTH 3aIOlbaBamba
JaBHUX CTY)KOCHHUKA YKHHYTH CY, a Ha CITy)KOCHUKE C€ MOYEI0 IIPUM]CHhUBATH
IPUBATHO MPABO Koje je BpHjeauio 3a cBe 3amociene. Ho, Beh o 1970-ux
rojIiHa TaKaB UACOJIOIIKH U MOJUTHYKU CTaB OJIMjEIH T€ MOYNIHE YCM]ePeHhe
Ka npodecuoHann3aiuju.

Beneyummire u Konpan Anenayep Crudrynr, 2005,
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VYupasHe cy pedopme y Maljapckoj 3amodernie npuje najga crapor
CyCTaBa, IIITO jOj j& JOHH]eJIO IPESIHOCT y OJIHOCY Ha JAPYTEe 3eMJbE KaHIU1aTe
3a wiancTBO y EY. KonnenT 3akoHa 0 jaBHUM ciyxOeHunnma uspalhex je
jomr 1989. youn noverka TpaH3UIMjCKOT Mpoleca, a CTYIHO je Ha CHary
1992. Te je npencTaBibao MPBU 3aKOH TAKBE BPCTE y 1UjeIio] peruju. thume je
MOCTaBJbEH IIMPOKHU IPABHU TEMEJb 3a CITY)KOCHUYKH CYyCTaB KOjHU C€ 3aCHUBA
Ha merit HaYenuMa. 3aKOHCKHY CTaHAap/IU Cy 00BE3UBAJIN LjEJIOKYITHY jaBHY
yIpaBy, HO CTY>KOCHUYKH CyCTaB HHje OMO LIEHTpATH3UPaH Kao ITO HUje HU
nanac. KacHuju cy ce peopMCKH MPOIECH YIIIaBHOM CacTOjaiu 01 yOp3aHor
yCBajama yIpaBHUX HaveNa M CTaHAap/a Koju BpUjeie y 3eM/baMa YlaHHIama
EY yrinaBHOM 110 y30py Ha B-eMa4K{ MOJIEI.

Pa3Boj cinyx0eHHUKOr CycTaBa y MOCTCOlUjatucTuakoj Mahapckoj
MOXE C€ MPAaTHTH KPO3 TPH pa3nolsba: MPBO, Ol YCIIOCTaBJbakha HOBOT
CITy’KOCHMYKOT 3aKOHOJJABCTBA JIOHOIICHEM 3aKOHa O jaABHUM CITY )KOCHUIMA
1992. (BJC/M) no 3Hauajuujux amanjaMana 3akona 2001., apyro, on
2001. mo 2010. u Tpehe, ox 2010. no maHac kaj cy mposeneHe pedopme
CIIYKOCHHUYKOT 3aKOHOJABCTBA Ko JHO LIUPUX PePOPMCKHUX Mjepa T3B.
Maryapy pedopMCKOr IIporpamMa jaBHe yIpage. 3a BprjeMe npBor pa3aodsba
perynaiuja ciy>KOSHUYKOr 3aKOHOJ/IABCTBA TOYMBA HA BPHjCIIHOCTHMA
TpaJUIMOHAJIHOT, HeOepPHjaHCKOT MOJIC/Ia jJaBHE YIIpaBe JOK j€ O] CPEIUHE
2000-ux HarJacak CBe BUILE HA MEHAIEPCKUM METOAaMa YIIPaBJbamba JbYICKUM
noreHyjanuma. Mehytum, Tpehe pazgoosbe Hakon 2010. kapakTepuzupa
U3pa3uTa MOJUTH3AIM]a JABHE CIYKOE KOja je TOTOBO SKCILTMIIMTHO MU3PaXkKeHa
y CITyKOCHUYKOM 3aKOHOIABCTRY".

I'maBHm cy nmspeBu 3akoHa u3 1992. umnu y aBa riaBHa mpasia. C
jeIHe cTpaHe HACTOjajlo Ce HEeyTpaJU3upaTH U JaCHO OJBOJUTH IOJUTHKY
O]l jaBHE yIpaBe, JIOK CE€ Ha JPYroj CTPaHU CMjepalio Ka YTeMEJbCHY
“3aTBOpPEHOr”, KapHjepHOr CIyKXKOCHHUYKOI cycTaBa, y KojeM he jaBHU
Ci1y)KOeHHUK 00aBJbaTH CITYkKOY Ka0 CBOj JKUBOTHH TTO3UB I1a CY CE CITYKOCHUIIH
y IpaBWIy 3alolljbaBaiu Ha HeojpeheHo Bpujeme. CycTaB CeleKIHje
ce TeMEeJbMO Ha 3aKOHOM IPOIMKMCAHUM OMNHMM IpeayBjeTHMa, HO TJIaBHU
3aXTjeBH 3a yja3 y CIy»KOy OJHOCHIIU Cy ce Ha moTpedHe o0pa3oBHE U
npodecronante kpanudpukanuje. Amanamanom u3 2001. HUje ce Mujemao
00JIMK KTacH(pHKAIHjCKOT CycTaBa.® 3aTBOPEHOCT CyCcTaBa MOKa3MBaa je u

2 Hbéuo., crp. 170.-171., 176.-178.

3 L. Vanyolési m G. Hajnal, Hungarian Public Administration: From Transition to
Consolidation. V: S. Liebert, S. E. Condrey, D. Goncharov (yp.) Public Administration in
Post-Communist Countries, London: CRC Press, 2013, ctp. 284.

4 1. Gyorgy, The Civil Service System of Hungary. V: T. Verheijen u A. Kotchegura (yp.)
Civil Service Systems in Central and Eastern Europe, Cheltenham: Edward Elgar Publishing,
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HeraTHBHE KapaKTEepUCTHKE ¢ 003MpPOM Ha 3amolilibaBame. Hanme, oOBe3a
jaBHOI HaTjedaja OwJla je mpolucaHa camMo 3a 4YelHUKe ohena y Ypeay
npeMHjepa, MUHUCTApCTBUMA M CPEIUIIBLUM YIIPABHUM OpraHu3annjama
W3paBHO OJIFOBOpHMMA Biianu 0K OCTaiv jaBHU CIIYKOCHUIM HUCY OMIIH
oOyxBahenu TuM ofpendama. CBaTKo TKO je UCIyHaBao omnhe yBjeTe 3a
npujaM y cIy>k0y MOTao je MOoJHHI]eTH 3aXTjeB TeMEJbEeM “TI03MBA’” O CTpaHe
yIpaBHE OpraHu3alnje Koja je uMaa yrpaxKmbeHO paJHO MjecTO TaKo Ja Cy
y MpaKcu MHHHUCTAPCTBA HA Pa3IUYUT HAYMH CENICKI[HOHUpAJIa KaHnuaTe
(ormamraBameM, HaTje4ajeM, yTeM 0OCOOHHMX MO3HAHCTABA HITH TPAKEHEM Y
00pa30BHUM MHCTUTYIIHjaMa).’

VY pa3noossy ox 2008. 10 2010. nmocTaB/beHU Cy CTaHAAPAU3UPAHH
HaTje4ajHU TOCTYIIIN 3a CBa CIIY>KOCHUYKa pajHa MjecTa, a HaTjedajHu
MOCTYIAK ¢e heIOMUYHO IIEHTPAIU3UPa0 Te Ce [0YEO jaBHO 00jaB/bHBATH HA
UHTEPHETCKUM CTpaHHUIaMa Jip)kaBHUX THjena. [IpBa pa3za moctynika oasujaia
Ce IIPU CPEIHUIIHEM THJEIY JApKABHE YIIPAaBE HAJJICKHOM 3a CIIYKOCHUUKE
OJIHOCE W YKJbYyYHBaJa MPOBjepy ONNUX KaHIAUIATOBHX CIIOCOOHOCTHU 3a
pajly jaBHOj CIIy»KOM Kpo3 JBa O0JIMKA ITHCAHOT TECTUpatba U UHTEPB]jyY. [1o
YCIIjelIHO CaBJIaaHo]j orhoj MpoBjepy KaH 1 IaTOBKX CIIOCOOHOCTH KaH IU1aT
je Morao MpUCTYMUTH TECTHPAbY BjelITHHA, HICKYCTBA 1 3HAHA 32 KOHKPETHO
paJHO MjecTO Yy jaBHO] ciayx0u. OBO TeCTHpame Ce Y HEKMM CilydajeBuMa
IPOBOIMJIO YaK M KPO3 TP METOJIE: MUCAHO TECTUPAE, UHTEPB]Yy U IPOBjepa
KaHUAaTOBUX CIIOCOOHOCTH MPH OIjelhHBauYKUM eHTpuMa. Kanauaatu cy
ce mpuMaji Ha 00aBe3HH MPOOHN POK Y Tpajamsy Of ImecT mjecern.’ Mako
je peryJaija cycTaBa 3amolljbaBamba nMaljia ojipelheHe MambKaBOCTH, MOKE
ce pehu ja je f0Beja 10 CTaHAapAu3allije HaTjeuajHOr TIOCTYIIKA, IIUPCHA
Kpyra Moryhux xanauaata 3a pajJy jaBHoj c1y»O0u 1 Behe TpaHcnapeHTHOCTH
3aIolLJbaBakbha y jaBHOJ CIyKOU.

Mehytum, nonackom Ha Biaact Buktopa Opbana 2010. oBe oapenode
0 3arolJbaBamwy Cy )eTOMHUYHO YKUHYTE MU CTaBJbEHE M3BaH MPHM]jCHE,
HakoH vera je 2011. 6o qoHeceH HOBU 3aKOH O jaBHUM city)OeHumma. Jlok
Cy y IpHjallIleM CyCTaBy OUJIH IPUMUjCHEHI 00jeKTHBHU KPUTEPUJU KOjUMa
ce Tpebao ocurypatu ogabup HajOOJbUX KaHAMAATa, YUHU CE Jia je HOBa
pedopma Ouita ycMmjepeHa omoryhapamy 3amolbaBarmba NOJTUTHYKH MOT00HIX

1999, crp. 135.-137., 152.-154.

5 T. Mapueruh, on.yum., ctp. 177.-178., 190.-191.

6 V. Linder, Balancing between the Career and Position-based Systems. Some Aspects of
Recent Developments in Civil Service Legislation in Hungary, Acta Juridica Hungarica,
2011, op. 1., ctp. 71.

7 1. Vanyoloési u G. Hajnal, on.yum., ctp. 284.
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kanauaara.® [lItoBuine, HOBU 3aKOH ,,[TOJTUTHYKY JIOjaJIHOCT U3PHUUTO
onpehyje kao jenan o KpuTepHja puMama y ciiy0y unme cy y Mahapcku
CyCTaB jaBHE CIy)k0e EKCIUTHIINTHO YBEICHU CIIEMEHTH spoils cycTaBa’.
3aKoH He NOCTaBJba IeTaJbHIje YBjeTe 3a IMPOBOhehe HAaTjeyajHOT MOCTYIIKa,
Beh camo omhe yBjeTe Koje MOpa 3a7l0BOJBUTH KaHIUJIAT: YHOJbETHOCT,
HAIMOHAJHOCT (C OrpaHMuYeMMa Koje mpomucyje npaso EU), crynam
oOpa3oBama U HeKakmaBaHOCT'. J[0aTHH YBjETH 3a MPHUMAE y CIIY)KOy
nponucanu cy BianuHum gekpetoM y KojeM ce onpelhyje crynam cTpyuHe
crpeme 3a MojefiuHa cly)KOeHn4Ka mMjecta. MehyTum, oapende nekpera
OJTHOCE CE CaMO Ha JINO0 CIy)KOCHUYKHX PaJHUX MjecTa, a IPOIUCaHH! yBjeTH
Cy HEjacHH I1a Ce Ha KCTO MjeCTO MOXKE IPUMHUTH 0c0o0a ca CPeIbOIIKOICKAM
U ¢ paKyJITeTCKUM 00pa30oBameM. YBJETH MOMYT PaJHOI UCKYCTBA Y JaBHO]
CIyOH WM yTIPaBJbadKo HCKYCTBO TOTOBO ce yorhe He KOPUCTE 3a IIPUMambe
y iy kOy.!

VYpakmeHa pajiHa MjecTa BHILE Ce He OrJIaliaBajy Ha HbeO CTpaHHIH
CpEIMIIbET THjeNa Ip)KaBHE YIIPaBe HAIJICKHOT 3a CITy)KOCHUYKE OTHOCE, aJli
Cy MjecTa y ci1y»k01 OTBOpEHA M KaHAMIaTHMa U3BaH yIpaBe. 3anolbaBame
je M3pasuTo ACLCHTPAIU3HPAHO T€ CE M0 CBOJUM KapaKTePHCTHKaMa BUILE
TeMeJbH Ha KIIaCU(PHKALWjU paJHUX MjecTa Of CycTaBa 3alollbaBama y
Behunu apyrux 3emaspa wianuma OECD-a'2, Onhu u cranmapau3upanu
TECTOBH 3a yJla3aK y CIyKOy Cy YKHHYTH, a 3alollbaBame ce TEMEJbU Y
Behoj Mjepu Ha CyOjeKTHBHO] IIPOIjEHU YSITHUKA THjejIa KOJU UMa IHPOKE
oBIacTH y ozxpehuBamy mpoueaypalHuX mpaBuia 3a onadbup KaHauaara,
caJp)kaja HaTjeuaja W JIOJATHUX yBjeTa 3a 0la0up KaHJuaata. Y MpakcH
ce crora jgoraha ja cy yBjeTH HaTrjedyaja Hajuemihe rpuiiarojeHu oHOM

8 K. Staronova n G. Gajduschek, Politico-Administrative Relations in Slovakia and Hungary:
the Road to professionalization of Civil Service? ¥: Ch. Neuhold u S. Vanhoonacker (yp.)
Civil Servants and Politics: A Delicate Balance, Basingtoke: Palgrave Macmillan, 2013, ctp.
128.

9 W. Kickert, T. Randma-Liiv, R. Savi, Fiscal Consolidation in Europe: A Comparative
Analysis, 2013, crp. 50- <http://www.cocops.eu/wp-content/uploads/2013/10/WP7-trend-
report_final.pdf>

10 OECD, Public Administration and Public Service Development Strategy, 2014-2020.
Reforms of human resources management of the civil service, 2017, ctp. 39. -<https://
read.oecd-ilibrary.org/governance/hungary-public-administration-and-public-service-
development-strategy-2014-2020/reforms-of-human-resources-management-of-the-civil-
service 9789264286535-6-en#page?2

11 G. Gajduschek u V. Linder, The Civil Service System in Hungary. ¥: A. Patyi u A. Rixer
(yp.) Hungarian Public Administration and Administrative Law. Passau: Schenk Verlag
GmbH, 2014, ctp. 506.-507.

12 OECD, Human Resources Management Country Profiles: Hungary, 2012, ctp. 3.
-<https://www.oecd.org/gov/pem/OECD%20HRM%20Profile%20-%20Hungary.pdf>
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KaHJAMJATY Kojer ce enu 3anocauT.” [Ipema pereHTHOM UCTpakKUBamby
u3 2016., ycMeHM UHTEPB]Y U pedepeHiie Cy TeMeJbHE METO/IC CEJICKIIN]e
npodecroHaTHUX CIIy)kKOeHHKa Kao 1 Bozeher oco0sba y Behnau Mmahapckux
yIpaBHUX opranusariuja't. 3axon mpomucyje aa Bogaehe ocobsbe Mopa UMaTu
Hajmawe BCC 10k cy HaTjeyajHH MOCTYyIaK U 01a0up KaHIUAaTa MPeaMeT
OJTyKe TIpEMHjepa YuMe Cy My JIaTe IIMPOKE OBIACTH. "

3. JIuTtBa

VY npyrom aujeny 18. ct. Bantuk nonasu noj Biaact pyckor Lapa duja
je HarpeHa OMpOKpalrja BPIIIIa TO3UTHBAH YTjellaj Ha YU TaBOM MOAPYYjY
Tagammbe Pycuje na 6u youu 20. cT. mpefcTaBibaiia HCTAKHYTY JIHOepaIHy U
MOJICpPHH3AIIMjCKY CHATY 3alaHOT yCMjeperba, Koja je BOANIA MOJTUTUIKU U
JpyIITBEHH pa3Boj 3emibe. CTjenameM HezaBrcHocTH (1918. 1 1920.) bantnuke
3eMJbe yJia3e y KBa3u-NapiaMeHTapHEe [EMOKpallrje U HAllMOHATIH3Ma HO
uHTEeNUreHnuja je Beh ycojuiia oOpasail npodecuoHa He jaBHE yIIpaBe
na je yop30 yTeMeJbeH CIyKOSHHUYKH CYCTaB, 3HAUajHO HAaJIONYyHCH
3anaJHOEyPOIICKUM yIIPaBHUM MOJIEJIMMa, IPBEHCTBEHO leMauKor. J[BajgeceT
JIBUje TOAMHE HE3aBUCHOCTH Owiie cy jenuHu nepuon no 1990. y kojeM je
JluTBa MMasia MICKYCTBO C BJIACTUTHM YIIPaBHUM pa3BojeM. HakoH coBjeTcke
okymnarnuje (1940.) Be3a ¢ €ypoOICKOM jJaBHOM YIPAaBOM T€ MOJIUTHYKUM H
E€KOHOMCKMM HHCTUTYIIMjaMa je pa3BpruyTa, a cinmjeaehux nomna crojbeha
OanTHYKe 3eMJbE Cy TOABPrHYTE YIPaBHU COBjETCKE HOMEHKIIATYPE KOjHU je
KOHIICTIT OMO BPJIO CTPaH PEJIATUBHO PAa3BUjEHO] YIIPABHO] TPAIUIIU]U KOja
ce HacJamaJja Ha 3amajHe KoHiemnre.'

Cge 10 1990. JlutBa je ciujequna COBJETCKH MOJECT CIyKOSHUYKOT
CycTaBa Te je MMaJia BpJIO MaJio MHUIIM]aTHBE 3a Pa3BUjabe M N3BPIIABAHE
BJIACTUTE NojiuTrke. HakoH majia comujanu3sma ciiyKOeHHUKHU CyCTaB je Ouo
MOJIBPTHYT BETUKUM ITPOMjE€HaMa, aJTH Cy HETaTUBHH aClIEeKTH IIEHTPATH3MA,
CycTaBa HOMEHKJIATYPE M MOJHUTHUYKE JI0JaTHOCTH U J[aJbe MMAaJId BEITHKHU
yTjeuaj ma cy NoJMTHYKE Be3e U MPHjaTe/bCTBA UMAJIC 3HAYAJHY YJIOTY Y

13 K. Staronova u G. Gajduschek, on.yum., ctp. 130.

14 Z.Karoliny nJ. Poor, The practice of human resource management in Hungary&Slovakia.,
2016, crp. 30-<http://Iser.la.psu.edu/cihrs/documents/HR Practice Hungary Slovakia
2016_Research Monograph vla.pdf>

15 K. Staronova, G. Gajduschek n A. Uudelepp, Senior Civil Service in Central and Eastern
Europe: case study of Estonia, Hungary and Slovakia. V: J. Nemec (yp.) Europeanisation in
Public Administration Reforms. Bratislava: NispaCEE, 2016, ctp. 104.

16 S. Vanagunas, S., The Civil Service in the Baltics. ¥: T. Verheijen u A. Kotchegura (yp.)
Civil Service Systems in Central and Eastern Europe, Cheltenham: Edward Elgar Publishing,
1999, ctp. 213.-218.
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3alolL/baBakby U HAIPEIOBakby YIIPABHOT 0CO0Jba. JABHUM CITYKOCHHUIIMMA
Cy HEJOCTajajic MEHAIEPCKE BjeIITHHE, a MPOPECUOHAIIHE U YIIPaBJhauKe
CIIOCOOHOCTH JIOKAJTHUX CITY)KOCHHMKA U 1y )KHOCHHKA Cy 3HauajHO BapupaJe.'’

1995. ocHoBaHO je MUHUCTAPCTBO 32 peopMe jaBHE yIIPABE U JIOKATHE
BJIACTH, KOj€ je IpUunpeMuiio JokyMeHT Ctpareruja pedopme jaBHe yrpase
T€ IMOCTABHUJIO OCHOBHE IMJbeBE pedopme, peaedunupapmiu ux 1998. Tana je
U3riacad U 3aKOH O jJaBHUM CITy)KOCHHUIIMMA, KOjU je MOCTaBUO KOH(Y3aH U
HejacaH Ci1y)KOCHUYKH CyCTaB 1a je cpeauuoM 1999. 3amujermneH 3aKOHOM 0
jaBHOj ciy>x6u (3JC/JT). HoBu je 3akoH yTBp/MO OCHOBHA HaveJIa jaBHE CITyk0e
KOja ce 0a3upajy Ha MpaBHUM IPaBUIMMa, MEPUT HAYEIMMa, TOJTUTHIKO]
HEyTpPaJTHOCTHU U TpaHcnapeHTHOCTH. JloHuo je onhe ogpenode 3a cirykOeHHUKe
y L[jeJIOKYITHO] jaBHO] YIpaBH, a 00YXBaTHO j€ HAYMH 3aroll/baBamba U
CeJeKIrje, CyCTaB Kiacu]uKanuje, IJIaTHH CYCTaB, Pa3Boj KapHjepe,
ocnoco0JbaBame, Te paBa 1 Iy’)KHOCTH jaBHUX ciyskoenuka. 3JC/J1 ce cnabo
U3BPIIABA0 OCUM Yy CIIy4ajeBHMa 3alolll/baBamka, HO U TaKBa OrpaHHUYCHA
npUMjeHa JioBeJa je 0 Mo0oJblIamha KBAJIUTETe 0c00Jba U MPUJIOHH]EIIa
JETONUTU3AUjH yipaBe. AmMaHaManoM u3 2002. mpoMujeeHe ¢y 1 I0JjaHe
MHoTe ofipende, Mehy KojuMa U OHe O 3arollbaBamy.” Perynupanu cy onhu
YBJETH U 3alIpeKe 3a pujaM y jaBHy ci1yx0y, oapehene cy ocode koje gjoHoce
OJUTYKY O NIpHjeMy Yy cllykO0y U THjesa yKJbyueHa y MPOoBeI0y HaTjeuajHOr
MOCTYTIKa, JIOK je AeTaJbHUja peryjaluja THjeKa HaTjedajHOr MOCTYIKa
npenyuTeHa perynanuju Brazge'.

Wsmjenama 3JC/JT1 u3 2012. yBejieH je HOBH MO/IEI 3aMI0NIJbaBatbha KOjU Ce
0a3upa Ha KOMIETeHIIMjamMa Kauauaara (competency based model). Illpumjena
Mojiena nipensuljeHa je Biangunom omiykom Ilporpam mobossiiama jaBHEe
ynpase 2012-2020 1 pa3BojHOM CTpaTErUjoM JIUTBAHCKOT napiaMenTa Jlutea
2030, 1ok cy Mjepe, pOKOBH U OJIOBOPHOCT 32 MUMIUJICMEHTAIIU]y MoOjesa
JeTasbHUje npomnucane BiagnHoM oaykom HalmonaaHu mporpam HampeTtka
JIutee 2014-2020. Ox 2014. npuMjeHa Mojesia POIIUPEHA je U HA CyCcTaB
ocroco0sbaBamba M yeaBpliaBama y caykom.?’ V3 TUTBaHCKO AP)KaBIbAHCTBO,

17 E. Jasaitis, Lithuania: A Civil Service System in Transition. ¥: T. Verheijen u A.
Kotchegura (yp.) Civil Service Systems in Central and Eastern Europe, Cheltenham: Edward
Elgar Publishing, 1999, ctp. 300.-301.

18 Bumm y: I. Mapueruh, on.yum., ctp. 178.-180.

19 L. Daujotaitée-Prusaitiene, Competitive selection in the civil service of Lithuania, 2008,
crp. 13.- <http://www.google.co.jp/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=
2ahUKEwiRwq2itbrd AhWkB8AKHU8GDykQFjAAegQICBAC&url=http%3A%2F%2Fw
ww.rapc.gov.md%2Ffile%2FCompetitive%2520selection_Lithuania 2008.ppt&usg=AOvVa
wOByHICU92mm;jIrX5Ud2C7E>

20 L. Liukinevi¢iené, Implementation of civil service competency model in
Lithuania, 2017, ctp. 138.-139. <http://dspace.upce.cz/bitstream/handle/10195/67933/
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NO3HABAKE JINTBAHCKOT je3rKa, 100u uzmelhy 18 u 65 roquHa Te moceOHMX
yBjeTa MpomnucaHux orucom pagnor mjecra, 3JC/J1 cana noaaje u HoBe yBjeTe
3a 00aBJbaE T0CIIA KOjJU CE OJIHOCE Ha IMO0Cje0Baka ONhuX, CICIUjaTHuX
¥ MeHayepckux crnocodroctu®. C 003MpoM Ha TO yBEICHA je MPOoIjeHa TPU
CKYIIMHE KOMIICTEHIIM]ja KaHauaata: onhux (kKoje ce MpHUMjeEyjy Ha CBE
ci1y)kOCHHKE), MEHAIIEPCKUX (KOje CE OJTHOCE HA YCITHUKE U FbUXOBE 3aMjCHHUKE)
U crienupUIHUX OJHOCHO MPO(PECHOHATTHHX (KOje ce OIHOCE Ha KOMIICTCHIIH]je
notpebHe 3a 00aBsbame CHEUPUIHE CKYTHHE TOCI0Ba)*. PasnHa TpakeHnX
OCTBapera 0J[roBapa CJI0KSHOCTH PaHOT MjecTa a Cy 3a CIIOKEHH]ja paiHa
MjecTa MOCTaBJ/bCHE BHUIIIC pa3uHe TPakKCHHX KomreTeHnuja®. M3mjenama
3CJ/J1 yBeneHa je u henomuyHa HeHTpaIn3alrja HATjedajHOT TOCTYIIKa
onpehuBameM Ja ce mpBa ¢aza MmocTyIka Koja yKJbyuyje npoBjepy onhux
CIIOCOOHOCTH TIPOBOJIH TIPH CPEIHIIELEM THjEITy IpHKAaBHE yIIPAaBEe HAIJICHKHOM
3a jaBHY CIyK0Y, TOK ce Apyra (a3a MPOBOAH ITPH MOjeAUNHO] HHCTHTYITHju.>*

HoBu tectoBu 3a yTBphHBame onhux KOMIETECHIIMja KBATUTATHBHO
Ce Pa3JIuKYyjy Off IpUjallllbHUX TECTOBA KOJU Cy CE TEMEJbUJIN Ha TI03HABAMY
3aKOHCKHX O/Ipel0N T€ yKJbYuyjy MPOBjepYy KaHIUIATOBE CIIOCOOHOCTH
3a y4emwe, BepOaHe U MaTeMaTH4Ke BjelITHHE, BepOallHO, MaTeMaTHUYKO
U JIOTHYKO Pa3MHUIIJbamkhe T€ CIOCOOHOCT KOMYHHUIMPakha, aHATUTUIKOT
pa3Mulll/bamka U Opranu3aimje. 3aaTke ay TOMaTCKU TeHepUpa KOMITjyTepcKa
0a3a koja caapxu oko 2.000 pasznmuuuTUX 3aj7aTaka YMMe Ce ClipjeyaBa
Jla KaHIMJaT ca3Ha OJrOBOpE Ha MHUTama Ipuje TecTupama. Kanaunatu
KOJHU TIOJIOXKE TeCT ONMNMX KOMIIETEHIIHja MPUCTYIIAjy TeCTy CHelH(OUIHIX
KOMIIETEHIIM]ja KOjU C€ OJIBHja Mpe]l KOMUCHjOM TOjeIMHE MHCTUTYIH]je
y ¢opmu uaTepBjya. C HM/bEM OCHUTypama IITO Behie cranmapausanuje
YCMEHHUX pa3roBopa, JoHeceH je [IpakTHuHM BOAMY 3a 01a0Up jaBHUX
ciny)kOeHHKa ¢ JeTaJbHUM CMjepHHIIAMa O BPCTH TMHUTama, eBallyaluju
OJITOBOpa M MPAaKTUYHUM NpuUMjepuma, a 75% ciyxxOeHuka koju cyhenyjy
y pany koMmucHja je rnoxahano teuaj npoBohemwa nntepsjya. Kanaumaaru
3a MEHalepcKe MO3UIMje, HAKOH TecTa OMhuX crocoOHOCTH, 00aBIbajy
TECTUPake MEHAIGPCKUX KOMIIETEHIIH]a TIPU CPEIULITHEM THjeTy Ap)KaBHE
yIpaBe HaUISKHOM 32 jaBHY clyxk0y. TecTupame IMpoBoJie 10 [Ba ICHXO0JI0Ta

Liukinevi%C4%8Diene.pdf?sequence=1&isAllowed=y>

21 wam 9.cr. 1. 3JC/J1 BUNU-1316

22 L. Liukinevi¢iené, on.yum., ctp. 137.

23 Civil Service Department of Lithuania, Competency-based civil service human
resources management. Lithuanian case, 2015, ctp. 11.- <http://www.anfp.gov.ro/R/
Doc/2015/Studii%20s1%20prezentari/Competency-based%20civil%20service%20HR %20
management 20151022.pdf >

24 Yn. 10.3JC/I

27



Topoana Mapuemuh, Hea Jlonuoicuh, 3anourwvasarse y jasnoj ciysicou
ROCMCOYUJanUCMU4KUX 3emand..., cmp. 19-40, XXII (2/2018)

y GopMH MONy-CTPYKTYypHpPaHOT HHTEPBjya, a OILjemyjy Ce BjelITHHE
BOJICTBA, CTPATEUIKN IPUCTYTI, BjeIITHHE yIIPaBJbatha YUYMHKOBUTOIINY 1
TEOPH]jCKO 3Habe Kanauaara®, Harjeuajuu moctymnak ooyxsaha u mposjepy
3HaWba CTPAaHMUX je3uKa (CHIVIECKH, lheMayKH, (PPaHIyCKH) KOPUIITCHEM
Mel)yHapoHO MPHU3HATUX TECTOBA KOjU C€ MPOBOJE MPH aKPSIUTHPAHUM
[EHTpUMa 3a cTpaHe jesnke?®. KoHauHy OMIyKy O TMpHjeMy y CIykO0y y
IPaBUITY JOHOCH YSIIHUK HHCTUTYIHje”.

Hoga perynanuja 3anoiisbaBarma 3Ha4KJIa j¢ IPUjesias 01 JICraJuCTUIKOT
MPUCTYIIA IIpeMa Hjejama HOBOI' jaBHOI MEHAIIMEHTa y 4YhjeM je (OKyCy
Harjacak Ha omhie W MEHAlEepPCKe CIOCOOHOCTH ciyxbennka®®, Mopern je
u3rpal)eH Ha TeMeJby aHaJIM3e CycTaBa 3alolljbaBamba y MeT eyPOICKUX
npxkasa (Hbemauka, @pannycka, Benuka bpuranuja, Huzozemcka, I'puka
u benruja) u uacTuTynrjama EY Te mocamamimux JIMTBAHCKUX UCKYCTaBa
ca 3aroll/baBakeM y jaBHO] C1y:k0n*. HoBH cycTaB A0BEO je 10 CMamemba
TPOIIIKOBa MpoBolema Hatjeuaja 3a 1,5 myra, Behie TpaHcnapeHTHOCTH U
00jeKTHBHOCTH Yy TPOBOhebY MOCTYIIKA T€ yOp3ama MpoBolemha HaTjeuajHoT
MOCTYIIKa KOjU cajia y mpaBmily Tpaje 13 mana, a ciryk0a je mocrana
pruMaMJbUBHja 3a TPaXXUTEIbE Mociia, 0coouTo Miaje. [Ipema npoBeneHuM
UCTpakuBamuMa, 62% ciyxOeHHKa je 3aJ0BOJbHO HOBHUM CYCTaBOM
3anonubaBama.’’ Mnak, ox 1. cujeumsa 2019. y JIuTBU cTyna Ha CHary HOBU
3akoH kojuM he ce yBecTH Jalbibe MPOMJEHE Yy CyCTaBy 3alolllJbaBama.
Hartjewajun nmoctynak nojatHo he ce meHTpaau3upaTH Te MPOBOIHMTH Y
ckJomy HeoBHcHOT LleHTpa unje he nocryname OuTH perynupano Brnaguaom
OJJTYKOM, 2 KPUTEPHjU M MjepHJIa 3a BPEIHOBAE KaH 11/ 1aTa jaBHO 00jaBJbCHU.
Ienrap Ou Tpe®ao BpIIUTH Oa0UP CIYKOCHUKA 32 HHUXKA CI1yKOCHHUYKA
MjecTa OJIHOCHO IpeiaraTi YeJIHUKY THjena a onadepe u3mel)y JiBa Hajoosba
KaHuata 3a Bojche momoxaje’..

25 Civil Service Department of Lithuania, Changes in the Civil Service Selection in
Lithuania, 2015, ctp. 4.-5.-<http://www.anfp.gov.ro/R/Doc/2015/Studii%20si%20prezentari/
Civil%?20service%?20selection%20system%20in%20Lithuania.pdf.>

26 Ibid. ctp. 5.

27 UYn. 11.3JC/J1

28 R. Tuméné, 1. Zukauskaite, Z. Zidonis, Naujoji valstybés tarnautojy atranka: pirmieji
rezultatai ir jZvalgos, 2014, ctp. 1. —<https://www.researchgate.net/publication/276307537
Naujoji_valstybes tarnautoju_atranka pirmieji rezultatai ir izvalgos>

29 Civil Service Department of Lithuania, op. cit., cTp. 3.

30 Ibid. ctp. 6.

31 . 11. 3JC XIII-1370
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4. CaoBeHuja

Pa3Boj MOIEpHOT CJIOBEHCKOT yIIPABHOT CYCTaBa 3aI1lo4eo je y cacTaBy
XabcoOypuike moHapxuje. [ToceOHo cy 3HauajHe Ouie ynpaBHe pedopme
KOje je pOBOAMIIA BllaJapuiia aycTpujcke napesune Mapuja Tepesuja oj
1740. no 1780., na moapy4jy Crnosenuje, CjeBepre Xpaarcke u CraBonuje.>
3aBpuetkoM M. cBjeTckor para pacnasa ce u AycTpo-Yrapcka MOHapXHja, I0K
je Beh pa3BujeHa ujeja jyrociaBeHCKe 3aje/IHHUIIC PE3yJITHpalia CTBAPAhEM
3ajenunuke Kpasseune CpOa, XpBata u CroBeHana Koja je Tpajajia cBe
1o 1941. Temesbu cyXKO€HHMUKOT CycTaBa IMOCTaBJbEHU ¢y BuoBaaHcKuM
yCTaBOM, KOjH je OMO0 3Ha4ajHO HHCITUPUPAH BEeMadKO-ayCTPHjCKOM ITPaBHOM
TpaaunujoM. 1862. cTynHo je Ha cHary 3aKOH O CPEAUIILO0] YIIPABH, a yIIpaBa
ce yopzaHno npodecuonanuzupana. Cinyx0a y jaBHO] yIpaBH MpencTaBibalia
je Kapujepy, a y \b0j Cy Ce 3allolljbaBajid HajOOJbU BHCOKO OOpa30BaHU
kaapoBu. >

BaxHOCT jaBHE ymnpaBe Hapacia je 3a BpHjeMe JUKTaType Kpalba
Auekcan/ipa J1a Ou HaKOH meroba yoojctBa 1934. 3amoueo mporec HU3a
pedopmu jaBHE yripaBe KOjUMa Ce HarjalaBajia BeHa HE3aBHCHOCT O]l
MOJIMTUKE TE javalia JIojaJIHOCT IpemMa apxkaBu. Kpo3s 1ujeno To pa3nodsse
YUHOBHUYKA je mpodecuja 3aapikana COLMjaTHU MPECTHXK, OIMax H3a
BojHe. o 3aBpuierky M. cBjeTckor para corujaiuctuuka je Jyrociasuja
okynuna CrnoBenujy, XpBarcky, bocay u Xepuerosuny, Cpoujy, Lipny
lopy u Makenonujy y 3ajeqHuuKy, (heaepaTuBHy IpiKaBy Ma T€ 3eMJIbE
ClIMjelle UCTH Pa3BOjHU MYT. 3aKOH O JpXKaBHO] yrpaBu u3 1956. cBpcTao
je jaBHe ciyx)OeHHKe y moceOHy Trpyny 3alocleHUX paJHUKa KOjU Cy
Ounu y crieuuuHOM MpaBHOM pexumy. Ycrasu u3 1963. u 1974., xao u
3aKOHOJIAaBCTBO KOj€ CE Ha BbUX HACIIAbhaJIo, OpHINY IPaBHY pa3iuKy usmMehy
cly:)KOeHUKa M paJHuKa. “JaBHU c1ykKOeHUIM TPEUMEHOBAHH CY y “paJHHUKE
y jaBHO]j yIIpaBU” MaKo ce y CTBAPHOCTH HUje HULITA IPOMHUjEHUIIO. YTIpaBHa
je Tpaauiuja Ouiia BpJIO jaka, a omnha nepiieniiyja “jaBHUX CIyXKOCHHKA”
ocrana je ucra. ™

Y ipBoj (a3u TpaH3uLUjcKOr pa3nodsba CiioBeHuja je Oriia MPBEHCTBEHO
ycMjepeHa Ha rocrojapcke pedopme J1a Ou ce KaCHUje OKpeHyJIa UTamkbuMa
W3rpaiibe ApKAaBHUX WHCTUTYIHMja U HHUXOBE YUYMHKOBUTOCTH. KoHIleM

32 Bume y: Pusi¢, E., Hrvatska sredisnja drzavna uprava i usporedni upravni sustavi,
Zagreb: Skolska knjiga, 1997.

33 K. Cesuh u A. Pabpenosuh, The Civil Service of Yugoslavia: Tradition vs. Tradition.
V: T. Verheijen u A. Kotchegura (yp.) Civil Service Systems in Central and Eastern Europe,
Cheltenham: Edward Elgar Publishing, 1999, ctp. 52.-53.

34 Ibid, ctp. 53.-56.
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1996. Bnana je npuxBaruia AyropodHy cTpaTerujy pedopme jaBHe yIpase.
Meby KJbYYHUM IUJbEBUMA j€ ITOCTAB/LEHO MMUTAKE YIIPaBJbatha JbYJICKUM
HOTEHIMjaJInMa, OJJHOCHO YCIIOCTaB/bakhe CIIyKOeHUYKOr cycTaBa. Ha Tom
ce noapyyjy npumMjehrpaia TeHIeHIIM]a Ka cBe Behoj JCHCHTpaIN3alHju
OJUTyYHBamba y OJJHOCY Ha 3aIl0IJbaBahe U Pa3B0j 0CO0IbA IITO j€ TOBJIAUUIIO U
Behy oarosopHocT Bogehux jaBuux ciysxoennka.* Ho, yHATOUY TIOCTaBIbEHUM
nusbeBuMa CIIOBEHH]ja je 3HATHO 3a0CTajajia Ha MOAPYY]y CIyKOSHUYIKOT
cycraBa 300r" uera je OMiia KOHTHHYHMPAaHO KpUTU3HpaHa of cTpaHe EV.
PajiHu oHOCH 3aIOCICHUX Y jaBHOj YIIPaBU PETyJIHpPAU Cy Ce Kpo3 [Ba
3akoHa u3 1991. u 1994. koju cy TeMeJbHO TpUTaaid paJHOM 3aKOHOIABCTBY
Te OMiM €1abo MPHUMjCHUBU Y KOHTEKCTY jaBHe ciryx0e.’*® 3aHUMIBUBO je
Jla ce W JaHac KoJ IpHjama y jaBHy CIyKOy He M37aje yrnpaBHHU akT, Beh
ofabpaHu KaHAMIAT CKJama yroBop O pajay C YeIHUKOM THjena’’ u3 dyera
IPOM3JIa3H JIa e HHUje MOTIYHO OYCTAJIO O/l PaJHO-TIPABHE TPAIHUIINje HUTH
y TPEHYTKY 3aKJby4HBatba TPAJHOT CIIY)KOCHUYKOT OIHOCA, KOjeT Ce TpeTupa
Ka0 YTOBOPHH OJTHOC.

3akoH o jaBHuUM ciyxOenunuma (3JC/C) crynmo je Ha cHary y
sseto 2003. Te ce cMaTpa jeqHUM OJ] KIbyUYHUX pehOPMCKUX 3aKOHA KOJUM
Ce CJIOBEHCKO CIyXOCHHYKO 3aKOHOIABCTBO 3HATHO MOACPHU3UPAJIO
U YCKJIQJIUJIO C HaueIMMa €ypOIICKOr yrpaBHOr mpocTtopa.’® Hberoso je
HaCTajame OMJIO yrOTPAjHO U MYKOTPITHO 300T HHTEPECHE onTepehieHocTu
Y BEJIMKOT Hepa3yMHjeBakba O CTBAPHOM 3HAYCHY CIY)KOCHHUYKOT CycTaBa
KOje Cce MoUesIo pa3yMHujeBaTh TeK npeysumameMm EU crangapna.®

3aKOHOM Cy MOCTaBJbCHU TEMEJbH IIPABHE PeryJiallije 3aollbaBamba
y JABHOM CEKTOPY JIOK CYy OCTaJia IMTamka y BE3U IPOBOleha jaBHOT HaTjeuaja
perynupana ypenbom Brage®.

[Ipema 3JC/C, kaHAMAAT 3a 3aM0CIICHE Y JaBHOJ CIIyKOU Mope1 yBjeTa
MNpOoNUCaHuX paaHUM 3aKOHOAABCTBOM MOpa MMATH O,leeljeHI/I CTynam
oOpa3oBama M CTPYYHHX KBaJdU(pHUKalMja, CTpPyUYHa M (yHKIHOHATHA
3Hama Te mocebne cmocobHoctr?. Ciyx0a je 0OTBOpEeHa M KaHAMJIaTHMa

35 G. Trpin, Reforma javne uprave u Sloveniji. U: I. Kopri¢ (ur.) Modernizacija hrvatske
uprave. Zagreb: Drustveno veleuciliste, 2003, ctp. 50.-53.

36 I. Mapueruh, on.yum., ctp. 180.-181.

37 Ui 84.3JC/C Ypanmuu muct PC, mit. 56/02 3 mHe 28. 6. 2002.

38 Kosau, II., /locesn u mMamkaBocTu pedopme jaBHe ymnpase y CroBeHuju, [lorumuuxe
ananuze, 2016, 6p. 26, ctp. 15.

39 G. Trpin, op.cit., ctp. 57.

40 VYpenmba o mocTomKy 3a 3acemdo JeJTOBHEra MecTa B OPraHHX JAp)KaBHE yIpaBe HH B
IIpaBOCOAHUX oprany, Ypaauu jmuct PC, mt. 139/06 nn 104/10.

41 Yn.79.3JC/C.
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W3BaHa, aJld je MPOIKUCAHO JIa Ce YIPAXKIEHA MjecTa Y IPBOM PEAy MOpajy
MonymaBaTH ocobama koje ¢y Beh y jaBHO] cimyx6u*?. Mako caHkidja
3a HENOULITHBAaKhE OBE 3aKOHCKE olpende HHje MpolucaHa, y Mpakcu ce
Ipa3Ha MjecTa YIJaBHOM NOMYyHaBajy KaHauaatuma u3 ciayxoe®. Omnadup
KaH/IMJ1aTa U3BaH Ci1yk0e Haju3pa3suTHju je Kox Bojeher ocolska y KojeM
ClIyyajy ce TOTOBO YBH]jEK Paclucyjy OTBOPEHH HaTjeuaju, a Ha Koje ce y
npocjeky mpujaBisyje 50% KaHmumata u3BaH jaBHe ciyx0Oe*. Hartjeuaj
Mopa 6utH o0jaBibeH y Ciyx0OeHoM riacuuky PenyOsnuke CiioBeHuje wiiu
JIOKaJIHE JeIMHUIC U Ha HeO CTpaHMIlaMa CPEAHIIEr THjela Ip)KaBHE
yIpaBe HaJJISKHOT 3a cinyxOeHnuku cycrtaB®. Yum je 3akoH gonujet SI-
GMA je nojBpriia KpuTuKama ojpe/0e Koje He 00Be3yjy Ha MpoBohewme
JaBHOT HaTjeuaja 3a CBaKO pajJHO MjecTo HaBojiehu 1a je To y CynpoOTHOCTH
c ofjpendama CIOBEHCKOT YcTaBa KOjU IIPOITKCY]e Jla CBa MMEHOBAabA y JABHY
ciy)0y Tpebajy OUTH MpOBeICHA TpeMa jaBHOM HATjeuajHOM MOCTYTKY*.
3anonspaBame y CIOBEHCKO] jaBHO] ciyOm y Behoj je mjepu
NELICHTPAIM3UPAHO HEro y ApyruM 3emibama unanuiama OECD-a.
OmyunBame 0 OTBapamy paJHOr MjecTa, MOCTYIKY jaBHOI HaTje4yaja u
07abup jaBHOT CITy»KOEHHMKA Y HAJICKHOCTH CY YeTHHKA TT0jeAMHOT THjeaa" .
UenHuk OpraHu3aiiyje MMEHYje 0J100p 3a CEJICKIIU]y KaHa11aTa, a OONYHO je
mehy uanoBuMa 0100pa BOIMTEb OPraHU3aI[U]CKE jJeIMHULIE YH]E CE MjeCTO
nonymapa.”* VIMeHOBambe KOMHCH]E OJ CTPAHE MOJUTHYKOT JYKHOCHHKA
takohep je Ouno npeamerom kputuke CUI'MA-e jep omoryhasa yTjenaj
MOJTUTHKE Ha ogabup ciyxoennka.® 3JC/C camo HaBoau Moryhe metome
KOje CEJICKIIMJCKH 0700p MOYXE KOPUCTHUTHU: IMHUCAHO TECTUPAE, YCMEHHU
pa3roBOp WIIM HEKH APYTH OOJIMK, T€ Mponucyje MoryhHocT nmpoBolema
TecTupama y Bume (asa’. [TucaHo TecTupame HHUje HYX HO, MPeM/a ra

42 Yn. 84.3IJC/C

43 G. Virant u I. Rakar, Public administration characteristics and performance in EU28:
Slovenia, Brussels: European Commission, 2018, ctp. 939.

44  Haxrturan, JI. u M. Xauek, Politicization of Senior Civil Servants in Slovenia,
Transylvanian Review of Administrative Sciences, 2013, 6p. 39, ctp. 115.

45 Yn. 58 u 59.3JC/C

46 SIGMA, Slovenia: Public Service and the Administrative Framework Assessment, Paris:
OECD, 2002, ctp 8., 9., 11.

47 OECD, Human Resources Management Country Profiles: Slovenia, 2012, ctp. 3.-
<https://www.oecd.org/gov /pem/OECD%20HRM%20Profile%20-%20Slovenia.pdf>

48 Y. 58 m 60.3JC/C

49 SIGMA, Sustainability of Civil Service Reforms in Central and Eastern Europe Five
Years After EU Accession, Paris: OECD, 2009, ctp. 27.

50 Y. 58wm61.3JC/C.
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HEKH YeJHHUIM unak kopucte.” Y mpakcu ce KOpHCTE MUCAHH TECTOBU
KOjUMa Ce MpoBjepaBa ornlie 1 TEXHUYKO 3Hame (y ciydajy npujaBe Beher
Opoja KaHM1aTa), TMCaHU ecej C MPOOJIEMCKUM 3aaTKOM M3 CIICIU(UIHOT
noxpydyja (apyra ¢asa) u uarepsjy (tpeha daza). ¥V pa3godssy no 2008.
CIy’)KOCHHUIM CY MOPAJIM y POKY OJf TOJIMHE J[aHa Ofl IPUMHUTKA Y CIIYXKOy
MOJIOKUTH HAKHAIHU TUCAHK TECT IIPU HEOBUCHO] ApKaBHOj Komucuju. TecT
ce 06a3upao Ha MO3HABaky IMPABHUX MPOIKCA, a U3 TpBE OM ra YCIjelIHo
nonoxmio Tek 50 go 60% xkanauaata. [Ilpema Munbemy ciyKOeHUKA OBO
TECTUPaE OMJIIO je HeaIeKBaTHO 3a ITPOBjepy KOMIICTCHIIM]a 33 PaJIHO MjeCTO
U cyBulle Oupokparusupano. [lucano rectupame 3aMUjeHEHO je 00aBe3HUM
ycaBpIlIaBambeM THjEKOM Kapujepe.™

Opnabup Bomeher ocoOspa je om 2003. y pykama CiykOeHHYKOT
caBjeTa, HCOBHCHOT THjeIa KOje UMEHYje KOMHUCH]Y 3a IIPOBOlebe HaTjeuaja,
y CBpXY jauamsa mpodecronanusamuje.* Melhytum, yiaora Casjeta y onadbupy
KaHJuJaTa orpaHndeHa je Behum Opojem (akTopa: MOTUTUYKH YEITHULIN
Yy XUTHHUM CJIy4ajeBUMa CaMOCTaJIHO UMEHY]y HaTje4ajHy KOMHUCH]Y, MOTY
NOHUIITUTH HATjeuaj, a He MOPajy HUTH OOpa3lIoKHUTH KOjeT KaHAuaaTa ¢
aucte cy omadpanu.” Crnyxoennuku casjet nouuo je 2010., 2013. u 2016.
Crangapae npodecnoHaTHIX KBau(uUKalyja ¢ KpuTepujuma ogabupa u
MeToama ceneknuje Boacher ciaykbeHnyakor ocobspa*, mox Crpareruja
pasBoja ciioBeHcke jaBHe yrpase 2015-2020 kao jemaH off U/bEBA UCTHYC
IIMPEH-E OBOT MOJICIIA U Ha 3aIOlIJbaBahe OCTAIHNX CIIYKOeHHKa™ .

5. 3akspyuak

Pacrian comujanucTuykor IpymTBeHOr ypehema W okeba 3a
UHTErpupameM y Eyporicky yHUjy MOTHBHpaa je 3eMJbe KaHAUIATKUIbE
Ha npuiarohaBamwe EY crannapauma u y ciyxOeHUYKUM cyctaBuma. To
je, Mehy ocTanum, 3HaYMIIO yCMjeperme Ka jadyamy Mpod)eCHOHATU3aN]e U

51 SIGMA, op.cit., cTp. 26.

52 G. Virant u I. Rakar, op.cit., ctp. 939.-940.

53 SIGMA, op.cit., ctp. 27.

54 TI. Kosau (2011) The Public Administration Reform Agenda in Slovenia, Xpsamcka u
Komnapamusna jagna ynpaea, op. 3, crp. 638.

55 M. Uexosun u M. Xagek (2013) Critical Analysis of Civil Service Politicization in
Slovenia, World Political Science, 6p. 1., ctp. 193.

56 Bwumu: Officials Council, Standards of Professional Qualifications, 2016, <http://www.mju.
gov.si/fileadmin  /mju.gov.si/pageuploads/NOVO_STANDARDS OF PROFESSIONAL
QUALIFICATIONS 2016.pdf>

57 Government of Slovenia, Public Administration 2020, 2015, ctp.76. - <http://www.mju.
gov.si/fileadmin/mju.gov.si/pageuploads/JAVNA UPRAVA/Kakovost/Strategija razvoja
ANG final web.pdf>

32



Topoana Mapuemuh, Hea Jlonuocuh, 3anoutvagarse y jasHoj ciyacou
nOCMCOYUjanucmudkux semand..., cmp. 19-40, XXII (2/2018)

yBoherme MepUT HauesIa y 3aKOHOJIaBCTBA TE HAIIOPE HA CMabUBaby yTjelaja
TIOJINTUKE TIPH 3aI0LLIbaBakby M HAPEIOBAbY jJaBHHX CITy>kKOeHuKa 1 Bojeher
ocobsba. Y KojeM cy oricery To yuuHuie Mahapcka, JIutea u Ciosenuja?
3a Bpujeme IpBOr pa3nodsba perysaiuja Mahapckor ciiyO0eHUIKOT
3aKOHO/IaBCTBA TMIOYMBA HA BPHjEIHOCTUMA TPAIUI[MOHATHOT MOJIEa jaBHE
yIpaBe ¢ HarJackoM Ha KapujepHHU CycTaB W IpaBHe Bpujenanoctu. Cycra
CeJIeKIIMje Ce TeMeJbU Ha 3aKOHOM IPOMHUCAHUM OMhUM TpeayBjeTHMa, HO
ITIaBHU KpUTEpHj onadupa cy o6pa3oBHe 1 npodecroHante KBaaudukaimje.
300r 3aTBOPEHOCTH CyCTaBa jaBHM Hatjedaj HUje o0aBe3aH mTo oMoryhasa
ytjenaj nonmutuke. Cpeaunaom 2000-ux yBojie ce HEKEe MEHalIEpCKe METOIE,
na 6u ce HakoH 2008. ycrocTaBuiIM CTaHJapAn3upaHy HaTjedajHu TOCTY N
3a cBa ciykOeHHUYKa pajHa MjecTa, a HaTjeuyajHu MOCTYIaK hesoMUIHO
neHTpanuzupao. Mehytum, nonackom Ha Biact Bukropa Opb6ana 2010.
ozipeade 0 3amolljbaBamy Cy heJOMHUYHO YKUHYTE UJIH CTaBJbCHE U3BaH
npumjene, a 2011. cryna Ha cHary HOBH 3aKoH Koju oMoryhasa 3anoljbaBame
MOJIMTUYKHU MOA0OHMX Kauaunata. lllToBuiie, kao jenan ox Kputepuja
npuMama y ciryk0y 3JC/M eKCIIMIUTHO HABOJIH ,,[IOIMTHYKY JI0jaJIHOCT .
[porucuma cy oxpeleHu caMo OKBUPHH YBjeTe HaTjeuaja, ycMEHU HHTEPBjyH
u pedepeHiie NocTajy TeMe/bHE METOJC CeJeKIHje MpodheCHOHATHUX
ciy>kOeHMKa, a oabup Bojeher ocolsba je y pykama mpeMujepa.

JluTBa ynasu y TPaH3ULHUJCKO Pa3no0Jbe ¢ TEHIKUM Haciujehem
LIEHTPAJIN3Ma, CyCTaBa HOMEHKJIATYPE U MOJUTUYKE JI0jaTHOCTH. [lonuTHuke
Be3e W IpHUjaTebCTBA MMaJie Cy 3Ha4ajHy yJIOTY Y 3aloll/baBamy MU
HampeaoBamy YIIPABHOT 0c00Jba (OCOOUTO Y JIOKAJTHUM U PETHOHAIHUM
jenunHuama) cse 110 1999, kaza je nonujet Hou 3JC/J1. Oxpende Tor 3aKkoHa
c1abo Cy ce u3BpIlaBae, C U3y3eTKOM OHHX O 3aIOII/baBakby, LITO je I0BEJIO [0
1000JbllIakha KBATUTETE YIIPABHOT 0C00Jba ¥ TIPUOHH]EII0 ACTIOTUTH3AII] 1
yrnpase. 3HavyajHa nmpomjena HacTyna usmjenama 3JC/J1 uz 2012. xana ce
YBOJIM HOBU MOJICJI 3allOlllJbaBama KOjU ce 0a3upa Ha KOMIICTCHIIMjama
KaHauaara te Gokycupa Ha orhe u MeHalepcKe CliocOOHOCTH CITY)KOCHUKA,
o3HayaBajyhu rmipujena3 ¢ JIETaJMCTUYKOr HAa MEHA[IEPCKU IPUCTYIIL.
BenomuvHoO ce neHTpannu3npa U KOMITjyTepr3upa HaTjeyajHu MOCTyNaK 3a
UCIUTHBaKE OMMNUX KOMIIETEHIIN]a, HHTEPB]YH 38 HCIIUTUBAE CTICIIHDHIHUX
KOMIICTCHIIM]ja KOjU CE MPOBOJIE ICLICHTPATU3UPAHO CE CTaHIApAU3HUPa]Y,
a KaHauaaTy 3a Bojche nosunuje 00aBibajy U TECTHPAHE MEHAICPCKHUX
KOMITETEHIIMja IPH cpeauinmeM Tujeny. 2019. cTyna Ha cHary HOBU 3aKOH
C IaJblbMM NOOOJBIIAKBIMA Y CYCTaBY 3allOlIbaBamba.

CroBenuja je koHiieM 1996. noHujena 1yropodHy crparerujy pepopme
jaBHE ymnpaBe C KJbyYHHM I[UJbEM yTeMeJbCHa CIYKOCHHYKOI CycTaBa
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u 3akononaBcrBa. Ho, 3JC/C je nonwujena tek 2013. 300r yera je Owsa
KOHTHHYUPaHO KpuTu3upaHa oxa ctpane EY. ¥ noapydjy 3anomnbaBama
JI0 IaHAC HUje YYMILEH BEJIMKH Halpeaak. JaBHU HaTjedaj Huje o0aBe3aH, a
MeTojie ofabupa cy GakyiararuBHe. Mako je cinyx0a 0TBOpeHa v KaHIuaTumMa
W3BaHa, IIPOIMCAHO je Jla e YIIPAXKIECHA MjecTa y IPBOM Py IOy HhaBajy
ocobama koje cy Beh y jaBHOj ciyx0u. Ho, 4ak u kaJj je HaTjeuaj paciucaH,
YEeJTHUK OpraHu3aliyje uMeHyje oa0op 3a onadbup kanaugara. OTBOPEHHU
HaTjeuaj ce TOTOBO YBHjEK paciucyje y ciyuajy Boaeher ocoOsba yuju je
o1abup hopmaliHO y pykama HeoBUCHOT Ci1ykKOE€HHUKOT CaBjeTa KOju UMEHYje
KOMHCH]Y 3a IIPOBOljeme HaTjeuaja, y CBPXY jauama nmpodecruoHa n3aluje,
Melhjy THM, TIOTUTHYKH YeTHULU Y XUTHUM CITy4yajeBIMa CaMOCTATHO HMEHY]Y
KOMHCH]Y, MOT'Y IOHUIITUTH HaTje4aj, a He MOpajy HUTH 00pa3NoKHUTH KOjer
KaHauaTa ¢ iucte ¢y ogadpanu. Ciyx0Oenuuku casjet Hakon 2010. pa3Buja
KpHUTepHje ofadupa 1 MeTozie cesiekinje Boseher ocobska, a HoBa Crpareruja
npeznBuba MUpemne MOCTaBJbEHUX CTAHIapa U Ha 3arONI/baBambe OCTAINX
CITY>KOCHHKA.

Ha koHI1y ce mocTaBJba MUTAKkE j€ JIU U Y K0joj Mjepu yckinahupamwe ¢ EY
CTaHJapauMa ¥ mpuctyname y EY uMano ytjenaja Ha pa3Boj c1yKOSHUYKHX
cycTaBa u yHarnpjeheme 3akoH0JaBcTaBa IoCT-COIMjaIMCTHUKKUX 3eMasba? Ha
HOPMaTHBHO] pa3uHU CBaKaKo jecT. BehnHa lbuX je HalyCTHIIA COIUjaIUCTHUKH
IPUCTYII TPeMa KOjeM Cy CTaTyCHa MUTamba CIy)KOCHUKa peryaupaHa onhnm
pallHUM 3aKOHOJABCTBOM TE j& JOHH]eJIa HOBE CIYy)KOCHHUUYKE 3aKOHE. Y
CBHM CY 3eMJbaMa KaHJIMJaTKUbaMa TpHUje WK KaCHHUje JOHUjeTH 3aKOHU
0 jaBHUM CIIY)KOCHHIIMMA KOjU Ccy OapeM y (opMaIHOM CMHCIY CMjepaiu
Ka npodecHoHaNIn3alrjd U YCIIOCTaBH MEPUT Hadyella Mpu onabupy u
HarnpeoBamwy clyxOeHnka. Mahapcka je Boauia y TOM MOrJiey y OJHOCY
Ha 3eMJbe peruje. [IpBu je cinyxOennyku 3akon nonujena Beh 1992. nok je
JlutBa ucTo yunHMIA TpU rojguHe KacHuje. ClIoBeHH]a je JaeKko 3aocralia
3a BbMMa JIOHOIICHEM 3aKOHA KOjH j€ CTYITHO Ha cHary Tek y jbeto 2003.

VY crTBapHOCTH, Mel)yTHM, CTBapu Cy ce BPJIO CIOPO KpeTalie mpema
Harpujea nokasyjyhu jaa je o uiaeje J0 peanusanuje gajiek nyT. [0ToBo
TpH JeceTibeha HAKOH Taja COolMjaju3Ma 3amolljbaBalkbe U 01a0up jaBHUX
cinyxOeHnka y Malapckoj moka3syje BUIJBUBO Ha3aJI0BakE MpeMa CIIOUJIC
CYCTaBYy W jauamy MOJIMTH3AlLM]je WITO yiyhyje 1a Cy TPEHYTHE NOTUTHYKE
OKOJTHOCTH M aKTyaJlHa BJIACT Mpecy/aH GaKTop KOju yTjeue Ha CIyKOCHUUKH
cycras. [lokymaju yBohema MeHayiepckux eyemeHara cpenuaom 2000-ux
Hucy ocrapuiin Beher Tpara. CiioBeHH]ja U Jjajbe Tallka Ha UCTOM MJeCTy Kao
u kaja je 3JC/C crynuo Ha cHary. Mako BpIio JeleHTpaIu3upaHor CycTaBa
3arnolbaBama 1 3aJpKaBarmba paJHO-IPABHE TPAJAMIIM]E KO 3aCHUBaKbA
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paJHOT OJIHOCA, WITO j& PUJETKOCT Y €yPONCKUM YIIPABHUM CYCTaBHMa, TO
HUje HCKOPHCTHUIIA 32 YBOl)ehe MEHAIePCKUX eJieMeHara Beh 3a 3aapkaBame
MOJIMTUYKOT yTjellaja y CyCTaBy 3amolilJbaBama. JeauHo JluTea 4yuHM
3HavajaH MCKOPAK OJ1 JICTAJIMCTUYKOT MTPeMa MEHAUICPCKOM MPUCTYIY Te
00jeKTUBU3ALIMjM M CTaHJapAu3allijy HaTje4yajHOT MOCTYIKa, oaBajajyhn
Ce Off CTapor MOJUTH3UPAHOr CycTaBa. BjepojaTHo je ToMy mpuoHHUjena
YUHCHUIIA 12 Cy OaJITHYKE 36MJbE Y TPAH3UIUJCKOM pa3i00sby OuIie 3HAUajHO
MHCIUPUpPaHEe MOJe/IMMa CKaHIMHABCKHUX 3eMajba Koje cy Mel)y mpBuma y
Eyponu uMrnemMeHTHpalie MEHAIePCKEe METO/IC Y jaBHY YIIpaBYy.

WsrienHo je aa ce ctBapu He kpehy JuHeapHO Te Jia MOCToje 3aCToju
M KOpaly yHaTpar KOju Cy Y3pPOKOBaHHM pPa3juduTUM (aKTopuma, OJ
NOBUjECHUX M reorpa)CKux OKOJHOCTH, MPEKO yIpaBHE TPAJHIIHjE JIO
NOJMTHYKUX WHTEpeca akTyalHuX Biragajyhux ckynuna. YnmeHuIa je na
MOCTCOIMjAJIMCTUYKE 3eMJbE Y TPEHYTKY NpHUCTynama Yauju 2004, Hucy
y TIOTIYHOCTH MCITyHUJIE ITOCTaBJbeHe cTanuapzae e aa je EY mpornenana
KpO3 IIPCTE U JIOHEKJIe “oyladaBuia” y MOrJeNy HH3UCTHPakha Ha lbUXOBOM
JIOCJBEJTHOM HCIyHaBamy. Oapeheru mpoodieMu pe3ucTEHTHO OICTajy JI0
JlaHaC IIITO yKa3yje Jla Ce HEe MOTY JeTHOCTaBHO M Op30 PUjCLIUTH IpeMa
YHUBEP3aJHOM PElENTy HJIM MEXaHUYKUM MPEY3UMameM H3 JIPYTUX
yIpaBHUX cycTaBa. TakBa CUTyallMja je MECUMHUCTHYHA U PpycTpupajyha
aKo ,,JeekTHOCT " TpaHchopMalMje HHCTUTYLIH]ja T packopak usmMelhy
HOpME M CTBApHOCTH MPOMATpPaMoO M3 MEPCHEKTUBE ,,TPaH3UIKje"” mpemMa
3anajgHoM mojueny. C npyre cTpaHe, TCHACHIIMja KA HHCTUTYIIMOHAJIHO]
YHUQHUIIMPAHOCTH, YBjeTOBAHA 3ajeITHUUYKOM TIOTPEOOM JIEMOINTH3ALIN]jE U
npodecruoHanu3amuje, MoXe ce MpoMaTpaTH Kao M3a30B Y MPOHAJIAKCHY
JEIUMHCTBEHUX pjeliea Koje hie cBaka 3emMJba 0/jadpaTu CyKJIaJIHO CBOjO]
yIPaBHO] TPAIUIH]U TE TIOTUTHYKUM, TOCTIOAAPCKUM, COLIUJAITHUM U IPYTHM
yBjeTHMA.
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Public service Employment in Post-socialist Countries:
Towards managerism or politization?

Summary

The paper analyzes the development of official legislation and the
system of recruitment of civil servants from the beginning of the 1990s to
today in the three post-socialist countries - Hungary, Lithuania and Slovenia,
which became members of the European Union in 2004. Considering that
they should have implemented the official legislation and adapt the civil ser-
vice systems to the EU standards in order to encourage professionalization
and merit system, and in the same time suppress politization in the selection
and employment of officials and senior staff, it is determined whether they
are, to what extent and by what method, managed to achieve these goals. It
concludes that, despite the initial formal harmonization and equalization
with EU standards, each of the three countries has chosen a different way
of solving the problem, so that Lithuania is more successful than Slovenia,
which has maintained the status quo, as well from Hungary, which in recent
years has stalled back and heavily politicized the employment system. This
indicates that, despite the expressed intention of unification and administrative
convergence, there are no unique recipes, and that each country will have to
find its own path in accordance with its administrative tradition and political,
economic, social and other circumstances.

Key words: Employment, Civil servants, Hungary, Lithuania, Slovenia.
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W3BopHHM Hay4HU 4yiaHak™
Jlp Heo Pozuh,’
Hzeanpeonu npogpecop Ilpasnoe paxyrmema Ceeyuunuwma y Mocmapy
Emup Mexmeooeuh,”
I'nasnu ynpasnu uncnexmop y Munucmapcmay

npasde bocne u Xepyezosune
UDK: 331.262:351.83

PECYPCH Y ®YHKIIUJH JAYAH A
YJIOIr'E HHCIIEKIIHJE PAJIA

Ancmpaxm: Osaj paod uma 3a yums 0a npedcmagu 0OCHOGHe pecypce
uHcnexyuje paoa (byocke, Mamepujaine u YUHAHCUJCKe), KAO jedan 00
OUMHUX Npedycio6a 3a OCMEAPUBAILE YU/LEBA U 3A0AMAKA UHCTIeKYUje
paoa. [Ipu mome ¢hoxyc je cmas.ven Ha bYOCKe pecypce, npuje ceeza
uncnexmope paoda, 00K ¢y QUHAHCUJCKU U MAMEPUJATHU Pecypcu
nocmampanu Kpo3 npuzmy syocKux pecypca. 3adayu uncnexyuje
paoa, Koju npeeHCcmeero 00yxXeamajy Hao30p Hao NPUMEHOM NPONUCA
0 paody u cu2ypHocmu Ha paody, He Moy bumu ocmeaperu 6e3 0080/bHO2
Opoja keanumemuux, eoyyupaHux u OnpPeMbeHuUx UHCHeKmopa paod.

Kwyune pujeuu: pecypcu, uncnexkyuja pada, opeaHusayujcka
coyujanusayuja.

1. YBox

N3mel)y crenena ocTBaprBama MOCTaBJbEHUX IIMJBEBA H PACTIONOKUBHX
pecypca 3a BHXOBO OCTBapUBaE MOCTOJH AUPEKTHA Kopenaiuja, jep 0e3
(mOBOJBHO) pecypca HE MOXKE C€ OYECKMBATH OCTBAPUBAHE MOCTABIHEHUX
IIMJbEBA U 3aJ1aTaka. Mako, mocrojame pecypca Huje jeIMHU U JIOBOJbaH YCJIOB
3a OCTBapUBaC MOCTABJLCHUX IIMJbEBA, HCTH je HYKaH Ja O ce TH I[1JbEBU
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Pao npummwen: 18.07.2018.
Pao npuxsahen: 21.08.2018.
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octBapusid. OBo omnhe npaBuio ce noTephyje U y 001acTH WHCIEKIIM]CKOT
HaJ30pa, IJ1je je 01 CYIITHHCKOT 3Hauaja 3a OCTBAPCH-E [[UJbEBA IIOCTABJLEHUX
Hpe/l MHCIEKIMjCKe CiIy)0e ocurypame J0BOJBHUX pecypca, MpHje cBera
JbY/ICKHX, (UHAHCH]CKUX M MaTepPHjaTHUX.

Y cBakoJHEBHOM 00aBJbatby CBOJUX ITOCJIOBA U 33/laTaKa, MHCIICKIIH]a
paza ce cyouaBa ca KOMILJICKCHHM paJHUM 3aKOHOIABCTBOM, MMOTPEOOM 32
BehMM M03HABakHE TEXHUYKHX aclieKaTa Ha130pa, oceOHO y 00acTuMa Kao
LITO CY HITP. CATYPHOCT Ha pafy, yKJbydyjyhu npu ToMe H 31paBcTBEHE PH3HKE.
Takohep, pajiHu OJHOCH, Ka0 IPEIMET U TeMeJbHU (POKYC MHCIICKIIH]CKOT
HaJ30pa, 100ujajy HOBe (popMe Kpo3 aTHIUYHE 00JIMKe paja (IapT-TUME
HOCJIOBE, KPAaTKOPOYHE YroBOpE, MPUBPEMEHE IOCIOBE, TPYIHH pa,
Ijeberbe 3anociennx).. M mHTepHanoHann3anmja eKOHOMH]je MPECTaBIbha
crienuryaH U3a30B 3a MHCIEKIM]y pajaa. Hanpujen HaBeiaeHU n3a3oBu
3aXTHjeBajy HOBAa M MHOBATHBHA pjelliekha, YKIbyuyjyhu 3ajeqHIYKN paj
BUIIIE HHCIIEKIMja, TOoTpeOy 3a BehoM crienujanu3anmjomM HHCTIEKTOPa | CII.
CBH OBH, K20 ¥ MHOTH JIPYT'H H3230BU YHHE HYKHIM CTAJTHO pHIarohasame
UHCIICKI[H]e paja.

Konsennuje Melynaponte opranuzaiigje pajaa koje ypelhyjy nurame
MHCIIEKIIM]e pajia He TOBOPE IIYHO O PecypcrMa, ajii ¢e JOTHYY MUTama Opoja
U CTaTyca MHCIIEKTOpa paja mponucyjyhu Tako HIIp. 1a Opoj MHCTIEKTOpa paja
Tpeba OMTH JI0BOJbAH J1a OCUTYpa €(HEKTUBHO BPIICHE HHUXOBHX MOCIOBA’.
Hasasoct, Ha OCHOBY pacrojIOKMBHUX T0aTaka, HeCIOPHO je 1a y bocHu u
XeprieroBuHu®, ApkaBamMa peruona, anu u sehem 0pojy apkasa EBporcke

1 Heramuuje: C. Jamapesuh, Paouu oonoc - mendenyuje y npakcu u pecyiamugu, 300pHHK
panosa [IpaBaor dakynrera y Hosom Cany, 6poj 3/2013, Hosu Can, 2013. roxune; C.
Jamapesuh, Hose ¢hopme paoa y Esponckoj ynuju u Cpouju, PagHo u conpjaHo mpaso, To.
XIX, 6poj 2/2015, beorpazx, 2015. ronune.

2 UYn. 10. KonBennuje o nHcneknuju paga u3 1947. ronune, 6poj 81, u wi. 14. Konsennuje
0 MHCIIEKIHjU paja (y mojsonpuspenn) u3 1969. ronune, 6poj 129.

3 Ilpema momammma U3 rogUIIBUX n3Bjemraja 3a 2016. roquny y denepaiHoj ynpasu 3a
MHCIEKIIN]CKe TIOCIIOBE OUIIO je 3aIT0CIeHo cejaM HHCIEKTopa pajia (jeaH ITaBHH HHCIIEKTOP
1 [IeCT MHCIIEKTOpa, OJ] Yera YeTHPH HHCIEKTOpa paja U JBa MHCIIEKTOPa 3aIlITHTE Ha pajy),
a y PemyOmmukoj ynpasu 3a mHCHeKnujcke mociose 31 mHcnekrop pana (pacmopehenu y
mrecT noxpy4yHnX oxjesbema (bama Jlyka 13, Ipujenop 3, J1o60j 3, bujessuna 4, crouno
CapajeBo 4, u Tpebume 4); [Ipema momanmma ucKa3aHUM y aHAMU3M ,.Labour inspection
needs Assessment and Work Plan® y oxBHpY KaHTOHQIHHX HHCIICKIIHja pajJia aHTAKOBAHO
je 70 mucnekropa pana, u to: y Kanrony 10 Tpu, y bocaHCcko-mogpHICKOM KaHTOHY 1IBa,
y Tysnanckom kantoHy 19, y ITocaBckoM KaHTOHY J1Ba, Y 3eHHUKO-1000jCKOM KaHTOHY 11,
y XepleroBauko-HepeTBAaHCKOM KaHTOHY YETHPH, y 3araJHOXEepLeroBadykoM KaHTOHY JIBa,
y Cpenme00CcaHCKOM KaHTOHY IIECT, Y YHCKO-CAHCKOM KaHTOHY JieBeT n y CapajeBckoM
KaHTOHY JIeBET HHCIEKTOPA paja.
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yHHje! Taj 3aXTjeB HUje MCIYHEH U JIa OCTOjH peasHa norpeda 3a Behum
OpojeM MHCIEKTOopa paja.

2. Jbyncku pecypeu

Jbynu cy ocHOB cBake opranu3aiidje. OHU YMHE ¥ O0IHKY]Y APYIITBO
y LjeJIMHH, ajld U Bberose aujenoBe. CTora je yiora JbYJICKHX pecypca y
JPYIITBEHOM U €KOHOMCKOM Pa3Bojy KJbyuHa’. Jbyncka 3Hamba, BjelITHHE
U CITIOCOOHOCTH TIPEACTaBIbajy KIBYIHH pecypc ekonomuje 21. crospeha’,
KOja UMajy MOTEHIU]aJ ,, KOjU OPeaHU3AYUU ULU UHCIMUMYYUJU OCUSYPABA]Y
KOHKYpenmcky npeonocm'.

VYrpaBibame JbYICKUM pecypcruMa, a oceOHO CTaIHO 0CMIOCO0IbaBAE
U ycaBplllaBame y IUJbY YHaIpHjeheme KBaIuTeTa HHCIIEKTOPa, Cy OCHOBHH
YCIIOBM 3a yCIIjelllaH paJi MHCIEKIUJCKUX CITYKOU. YIpaBibame JbyICKUM
pecypcuma je moctajo OuTaH (akTop YHYTpalllkhe JUHAMHUKE pa3Boja
UHCIIEKIHjcKuX ciyxou®. Tlpuje cBera, 300r crnenuUYHOCTH MOCIOBA
WHCIIEKTOpa, KOjU MMajy MOCeOHa OBJIAIITEHA, KOja YKIBY4Y]y CAMOCTAIIHO
JIOHOIIICH-E pjellicha KojuMa ce cyOjekTuma Haja3opa Hamehy onpelhene
o0aBe3e, Tpaxu NOCeOHY MaXiby U OATOBOPHOCT MPUIIMKOM 0adupa KaIpoBa.
OcuMm Tora, mOTpeOHO je CTAJTHO PaJUTH Ha CTPYYHOM OCIIOCOOJbaBaMY
U ycaBpllIaBamy KaJpoBa Kako OM y CBAaKOM TPEHYTKY HUXOBa 3HAWHA U
kBanupuUKalyje oxropapae norpedama paaa. CBe Harpuje HaBEICHO TPAKHU
3HaYajaH aHTaKMaH PyKOBOIMJIAIIA HHCIICKIIMJCKUX CITyXKOu.

2.1. Hauun uzbopa u ycnogu 3a odag.vare
nocnoea uncnekmopa paoa

Caaka opraHu3zanuja, na Tako ¥ WHCHEKIHja jeé OHOJUKO YCIIjelIHa
KOJIKO Cy YCHjeIlIHH KaJPOBH KOjU je UHHE, IIITO CY y CIy4ajy UHCIEKIHje

4 M. Luz Vega Ruiz, Labour inspection in Europe: challenges and achivements in certain
selected countries, even in times of crises, International Labour Office, Programme on Labour
Administration and inspection LAB/ADMIN, Geneva, 2011, ctp. 18.

5,V opocasnoj ynpasu oanac, syocku pecypcu cy 3nauajuuju He2o uxao, d npasHo
pegynucarse cmantyca iuya koja 06assajy oopelhene nociosey ume 0paicase Mopa 00208apamu
cmeneny RUx0602 3Hauajd, 8ANCHOCMU U yioze Kojy umajy u kapaxmepy oerauhersa c
Kojuma pacnonacy. - J. Kosaunh-Koctuh, Paononpasnu nonosicaj nopeckux cayscoenuxa,
JOKTOpCKa pucepranyja, [Ipasun dakynrer Yausepsutera y Kparyjesiry, Kparyjesam, 2014.
roiuHe, cTp. 58.

6 b. Mapymmnuk, Jbyocku pecypcu y @QyuKkyuju OpyuimeeHo-eKOHOMCKO2 pa360jd,
Comnmoenonomutia, Boi. 1, 6poj 2, Hosu [azap, 2012. romune, ctp. 166-167.

7 E. Kuka, Menadzment ljudskih resursa, Prakticni menadzment, vol. I, br. 2, Virovitica,
2011. ronune, ctp. 64.

8 Ibid.
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pana menu nucrnexkropu’. CTora je o M3y3eTHOT 3Hauaja 1a ce 3a 00aBJbarbe
MOCJIOBA MHCTIEKTOPA pajia u3abepy | 3anocie Hajoosbu kanquaatu. OnheHuro
roBopehu, n300p KapoBa je CI0KEH MPOIEC YUjH je IIHJb Ja Ce, IPUMJjSHOM
yHaIpujen yTBp)eHUX U CTaHIapIU30BaHUX METOJA, IPABUJIA U TEXHUKA,
U3BpIIU U300p HajamekBaTHUjUX Kanauaara'. To je KOMILIEKCaH Mpolec
KOjU ce He cMuje 0a3upaTh MCKJbYYHBO (I1a YaK HU MPUMAapHO) Ha 3HAIY
U GopMaNHUM KBajdupHUKalujaMa KaHaujara (CTpydHe KBanudukaiwje),
HEro ce MOpajy y3eTH y 003Hp M HCTOBU JIMYHU KBAJIMTETH, MOTHBAIIH]A,
CaMoIIOy3/1ahe, MHTETPUTET JMYHOCTH, CIHOCOOHOCT THMCKOI paja...
(conmjanna kommerennuja)'!. Tox cTpydHOM KBaTH(DUKAIM]OM ITOAPa3yMHjeBa
ce kako oapeheHu crereH o0pa3oBama Tako U PagHO UCKYCTBO, JIOK Ce TIO0JT
COLIMjaTHUM KOMIIETEHIIHjaMa MOApa3yMHjeBajy BjeIITHHE 3aIMlOCICHOT
(HIp. CKJIOHOCT THMCKOM pajy, KyJITypa KOMYHHULMPamka, KyJITypa paja
U CJ.), YKJbYuyjyhu U eMOLMOHAJIHY MHTeIUureHuujy'?. Mako je Temko
noctuhu anconyTHu Oananc uzmel)y crpyuHe KBaauQuKanuje 1 COIMjaaTHIX
KOMIIETEHIIH]ja, HaBeJeHOM Tpeba TexxuTH. [Ipu Tome He Tpeba 3abopaBuTH
J1a je yBHjEeK JIaKIIIe HEKOra 3aloCIUTH, HEro OTIYCTUTH .

IIpema Mapymnauk', ocoba ca HHUCKUM HHBOOM CTpYy4YHE
KBaJU(UKAIH]je ¥ COLUjaIHNX KOMIIETEHIIN]a HUje 0J] KOPUCTH OpraHu3alHjH,
OJIHOCHO y by TpeOa IyHO yJiaratu jia Ou ce J0CTUIao 3a/10BoJbaBajyhu HUBO
omher kBanuteTa. C apyre crpaHe ocoda ca BACOKUM HUBOOM CTPYYHHX
KBaJM(HKaIIKja, ali HICKUM HUBOOM COLIMjaTHUX KOMIIETEHIIM]ja UMa BUCOK

9 II. Kosau et al., Mnwnexyujcxu nadsop: pasnpase, coona npakca un KOMEHmMap 3aKoud,
VYpanuu muct Peny6rnke Crnosenuje, JbyOisana, 2016, ctp. 13; ,,Pedopma npxaBHe yrpase
OBHCH O TOME KOJIMKO CYy JbYAHU KOjH Cy 3aIy>KEeHH 1 OJTOBOPHHU 3a F-eHO YCIIjeIIHO IIPOBOhermse
KOMITeTEHTHH, MOTUBHPAHH M CIIPEMHH 3a npoMjeHe. [J1aBHM Hocuoiw pedopme IpiaBHE
yIIpaBe Cy CITyOeHHIH, cTora e(hPUKacHOCT IIPOMjeHa Y IP>KaBHO] YIPaBH OBHCH O TbUXOBUM
KaraIuTeTIMa U CIIPEMHOCT JIa YCBOj€ HOBE METO/Ie paJia U Ipey3MyHoBe yiore. - Bupant I
eT aJl., YIpaBJbarbe JbYACKIM ITOTeHIMjaInMa y JpyKaBHO] Ciryk0n y bocan n Xeprieropunu,
T&T nonnent, CapajeBo, 2015. roaune, ctp. 163.

10 XK. Kymuh, Vnpaswarwe myockum nomenyujanuma, Paganaka mramna, beorpan, 2005.
roauue, crp. 166.

11, Badcno je pazymjemu 0a u npoghecuonana u eMoyuoHanHa unmenueeHyuja 3anocieHuxd
umMajy c60j O0OmMpuHOC y CmMEaparsy 6pujeOHocmu opeaunuzayuje u 0a u jeona u opyea
Komnonenma mpebajy Oumu Ha 6UCOKO] pa3uHu Kako 6u oHa 6una KOHKYpeHmua u Kaxko ou
UMana 00paHcU8y KOHKypeHmcKy npeonocm. Opeanusayuje Koje uneecmupayy y byocko 3uarve,
anu u wuxoee gjewmune, Ha 006pom cy nymy 0o 00paicuee KOHKypenmcke npeonocmu. “ — b.
Mapyuinuk, op. cit., ctp. 171.

12 Ibid, ctp. 168.

13 Puxtxoden B. don, HUncnexyuja pada - Boouu 3a npoghecujy, MUHUCTApCTBO paja,
3aronubaBama U conrjaHe noiutuke Pemybmmke Cpouje, beorpan, 2005. romune, ctp. 92.
14 b. MapymHuk, op. cit., ctp. 168-170.
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HUBO CTPYYHOCTH, MOXKE UMAaTH JI00pa U KOPUCHA pjelieha, Mel)y THM MOXe
uMaTH npobiIeM ca KOMYyHHUKAIUjOM U THMCKHUM PaJioM, IITO MOXKE JI0BECTH
110 KoH(pMKTa 1 onheHuTo Jomux pesyiarara. Ocoda ca HUICKMM HHBOOM
CTPYYHHX KBaJH(HUKAILKja 1 BACOKUM HUBOOM COIMjaJIHUX KOMIIETCHIIN]a
MOke OUTH BpJio 100pa y TUMCKOM pajay, KOMYHUKAIHjU U CII. ca APYTUM
JbyiuMa, MehyTHM He MOke Ha oAroBapajyhu Had4iMH 00aBJbaTH CIOKEHH]E
nocioBe. JeanHo ocoba Koja KCTOBPEMEHO TIOCjelyje BUCOK HUBO CTPYYHE
KBaJu(pUKaUje ¥ COLMjaJIHUX KOMIIETCHIIMja MOXXE OCTBApUTH CBE
NOCTaBJbEHE [[UIBEBE.

Ha ocHOBY Hampuje/1 HaBEICHOT MOKE CE CAYMHUTH Tabena ONTHMATHUX
KBJINTETA WHCIIEKTOPA, KOja MOKE OMTH KOPUCTaH MEXaHHM3aM Y MPOLECY
n3bopa HajOooJpMX KaHaujaara. [Ipema HaBeneHO] TaOelin, a Ha OCHOBY
CTPYYHHX KBaJTH(UKalMja U COLMjaTHUX KOMIIETEeHIIU]a, Kao oarosapajyhu
KaHJUAATH 32 MHCIIEKTOopa OU ce MOTJIM IPUXBATUTH CaMO OHHM KaHJUJaTH
Koju ocTBape 9 u Buie 6o10Ba.
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CoumjatHa KOMIIETEHIMja

Tadeaa 1. OgHoc cTpyuHHX KBanuduKanvja W COLUjATHUX
KOMITETEHITH]ja 3amociaeHort

15 “Tabema HacTana Kao pe3yiaTaT HCTpaKUBama y OKBHpPY mpojexra “IIpomec omabmpa
KaHHaaTa y ApkaBHoj ciayxou”, [Ipasu casjet, Capajeso, 2017. romune.”
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Besano 3a u300p uHcHekTopa paja, KoHBeHIIMja 0 MHCIICKIIU]H paja
u3 1947. ronuHe je mpeaBujelia Jla ¢ce yCIOBH 3a U300p MHCIEKTOpa paja
MPOIKCY]y Y HAIIMOHAJTHOM 3aKOHOJIABCTBY C TUM JIa C€ caM M300p KaHu1aTa
BpIIM Ha OCHOBY HMXOBUX KBaln(dukaiuja 3a 00aBjbame MOCIOBA, Koje
Mopajy outu oxpelene o ctpare HaIeKHOT oprana'®. TIpeMa MUIIIBCHY
MelynapopHe opranusanuje paja mpoiec n3oopa HHCIeKTopa paaa y bocuu
U XeplUeroBMHU ce MPOBOIU Yy CKIIAAy ca CTaHAapAuMa MOCTaBJbEHUM
KOHBEHIHjaMa O WHCTIEKIHjH pasal’.

V ckiaay ¢ TUM, MHCIIEKTOPH TpeDajy HCITy ’haBaTh MPOIHCaHE YCIIOBE,
koju ce nujene Ha: (1) omhe yciioBe mporucaHe 3a CBe 3aI0CiICHE WU MaK
camo 3a JipxaBHe ciryx)0eHuKe Te (2) moceOHe yCioBe mpomnucane 3a oxpeheHo
pajHO MjecTo (HIp. pa3InYUTH Cy MOCEOHH YCJIOBH y IMOMJICAY CTPY4YHE
crpeMe 3a HHCIIEKTOopa 3a PaJHjallijcKy CUT'YPHOCT O]l YCIIOBa 33 YIIPaBHOT
uHCcrekTopa). Huje pujeTka cutyaiuja ga ce noceOHU YCIIOBU 32 00aBIbambe
JYKHOCTH MHCIIEKTOPA MIPOIHUCY)Y U 3aKOHMMA O HHCIICKIIMjCKUM CITyK0ama
WIIM CITMYHUM 3aKOHUMA. Y TOM CITy4ajy pajiy ce 0 ToceOHOM OTHOCY MpOoInuca
lex generalis (Hip. 3aKOH O JAPXKABHO] CIY»OU y UHCTUTYyIMjamMa BocHe u
Xepuerosune) - lex specialis (anp. 3akoH o ynpasu (buX)) - lex specialisi-
mus"® (anp. [IpaBUIIHUK O YHYTpAIlb0j OpraHU3alliju), IPH YeMy YCIOBU

16 UYnan 7. cras (1) u (2) KonBenuuje o naCIIeKMju pajga u3 1947. roqune.

17 Labour Inspection Needs Assessment and Work Plan, op. cit., ctp. 14.

18 Ilpumjep TaxBor yrBphuBama onhux M IOCEOHMX ycCliOBa MOXE OWTH YIpaBHH
nHcnekropar MunucraperBa npasne bocue m Xepuerosune. Hamme, oxpenbama wi. 22.
3akoH 0O ApKaBHOj CIIykOM y mHcTHTyIHMjama bocrne n Xepuerosune mpomnucanu ¢y onhu
YCJIOBH 3a 3aCHUBAFL€ PaJHOT OJHOCA JIPXKABHHUX CIIY)KOCHMKaA, KOjU Cy: Jia je JAp)KaBJbaHUH
Bocue u Xepuerosune; 1a je crapuju ox 18 ronuna; 1a ©Ma yHUBEP3UTETCKY AUIIIOMY U IpyTe
o0pa3oBHe WIH akajieMcke kBaandukanuje Hajmame VII cremena cTpydne cripeme 0gHOCHO
BHCOKO 00pa3oBame MpBor, Apyror win Tpeher nuxiryca bomomckor cuctema crynupama; 1a
je 3IpaBCcTBEHO criocoOaH 3a BpuIiewke oapeheHux mocioBa npeasuheHHX OBUM II0OJI0XKajeM;
Jla HHje HaBPIINO 3aKOHCKM MPOMHUCAHy CTapoCHY 100 3a NMEeH3MOHHCAke, OAHOCHO 13 HUje
OCTBapHO INIPABO HA JINYHY MEH3Ujy MO OMJIO KOjeM OCHOBY; J[a HUje OTIYINTEH U3 Jp)KaBHE
ciryk0e Kao pe3ynTar AUCHUILIMHCKE Mjepe Ha OWIIo KojeM HUBOY BiacT y buX, onbujama
ToJlararma 3akjIeTBe, CAaMOBOJBHOT HAIyIITamba JpXKaBHE CIy)KOe WM JaBarba HEMCTHHUTHX
1 HETAYHUX IOfiaTaKka IMPHUINKOM IpHjeMa y ApKaBHY CiIyxkOy, y POKy OX TpU TOAWHE IpHje
JaHa 00jaBJbHBarba YIPAKEEHOT PaJHOT MjeCTa; Jla ce He BOAW KPUBUYHH IIOCTYIIAK POTHB
Te ocobe; Te na Huje oOyxBaheHa onpendoom wiana [X.1 YcraBa BochHe u Xeprerosune).
Onpendom un. 83. cr. (4) 30YbuX mpomnmcano je ma ympaBHH HHCIIEKTOp Mopa OuTH
JQUIUIoMupanu npaBHuK VII. cremeHa cTpydHe crpeme, OJHOCHO HOCHIIAIl KBaIH(UKanuje
BHCOKOT 00pa3oBama IpBOT, Apyror wm Tpeher muximyca bomomckor cucrema cryaupama
BpenHoBaHor ¢ Hajmame 240 ELITC GomoBa, ca MONOKEHUM CTPYYHHM YHPABHUM HCIHTOM
3a JpkaBHE CIY)KOCHHMKE OpraHa yIpaBe, HajMarme YETHPH TOJMHE paJHOr HCKYCTBa Ha
YIPaBHUM TOCIOBUMA. [IpaBIIIHHKOM O YHYTpaIIb0j OpraHu3anijn MUHHCTapCTBa MpaB/e
buX mnponwmcano je na ynpaBHH MHCHEKTOp MOpa MMAarH 3aBplieH npaBHHU ¢axynarer VII
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IPOMKUCAHU aKTOM HIDKE IIPaBHE CHAre oJ 3aKOHa HE MOTY MPOMHCHUBATH
MamC yCJIOBE O OHUX MPOIMHUCAHNX aKTHMMa BULIC ITPAaBHE CHArcC. HOTpe6HI/I
YCIIOBU CE€ MOTY OJIHOCHTH Ha JP’KaBJbaHCTBO, CTEIICH U CMjep CTPYYHOT
o0pa3oBama, pajHO UCKYCTBO, CIIeNU(pUYHE BjeIITHHE U 3HaKka MOTpeOHE
3a 00aBJbamE AYKHOCTH HHCIIEKTOPA U CII.

2.2. Cmamyc uncnexmopa paoa

IlIto ce Thue craTyca WHCIEKTOpa pada onxpemdama diaHa 6.
Konsentuje o maciekuju paga u3 1947. ronune (6poj 81) mpomucaHo je na
WHCIIEKTOPH paja Tpebajy OuTH jaBHH CirykOeHHIH'. YV CIIy)KOSHUIKUM
3aKOHOAABCTBMMA y bocHM M XepreroBHHN MHCIIEKTOPH MMajy CTaTyC
IpKaBHUX ciykOeHuKa. CTora ce BUXOB MPHjeM y paJHH OZHOC BPIIN Y
CKJIaJly ca TIPOIMUCUMa KOjH PeryJuIly TpHUjeM Y IpKaBHY ciyxkO0y, myTeMm
jaBHOT KOHKYpca®.

Craryc OpKaBHUX CITY)KOCHHKa MHCIIEKTOPHMA TapaHTyje CTaTHOCT
3amociema MTo OW Tpedasio JONMPUHH]ETH HHUXOBO] HE3aBUCHOCTH H
HerpucTpaHocTu. Hanme, npikaBHU CiTy)KOCHHIH, ITa TAKO W MHCIEKTOPH
HEe MOTy OWTH OTITYLITEHHU M3y3€B y CIydajy Jla UM C€ y JAUCIHUILTHHCKOM
MOCTYIIKY YTBpPAHM 030MJbHA TOBpena CIIy>KOCHE TyKHOCTH, OTHOCHO Y
CIly4ajy y3acTOITHE HEraTHBHE OIljeHe pama’’.

2.3. H3a306u opeanuzayujcke couujanusayuje UHCneKmopa paoa

IToceban wm3a30B ca KOjUM ce WHCIEKIUje paja cycpehy jecre
Jla HAKOH OKOHYama IMOCTyIKa u3abopa onarosapajyher mHcnekTopa u
ErOBOT TMpHjeMa y paJHH OIHOC, MPECTOjU MPOIEC YKJbYYHWBama M
npuiarohaBama uHcekTopa nocrojehoj opranuzanuju. Taj mpouec ce
Ha3MBa OpPraHU3alMjCcKa COIMjan3alija ¥ OHA MOAPa3yMHjeBa MPOLEC
y KOjeM Ce HOBO3aIOCJICHU paaHHK (y KOHKPETHOM CIy4ajy MHCIIEKTOP)
npuiarohasa M aialiTUPa YCIOBUMA PaJIHE CPEMHE U IPaBHIMMA IOCIOBaba

CTereHa CTpy4YHe cripeMe Wi ekBuBajeHT bosomckor cucrema ca octBapenux 240 ELITC
00/10Ba, TIOJIOKEH CTPYYHH YNPAaBHH HCIUT, HajMarbe YETHPH TOJWHE PaJHOT MCKYCTBA Ha
YIIPaBHHUM ITOCIOBHMA U 3HamE pajia Ha padyHapy.

19 ,, Ocobmwe 3anocneno y uncnexyuju paoa he ce cacmojamu 00 jagHux caysicOeHuUKa uju cy
cmamyc u yciosu cyscbe makeu 0a um 0Cu2ypasajy cmaduiHocn 3anociera u He3asucHocn
00 npomjena eiacmu u 00 HENPUKIAOHUX 6arbckux ymuyaja. - 4ian 6. KoHBeHImje o
nHCHeKnuju paxa n3 1947. rogune, 6poj 81.

20 KoHKkypc ce cacToju OJ HMHCMEHOT M YCMEHOI HCIHTa O NHTakUMa BE3aHUM 3a
HMHCIEKIN]CKH HAI30p M JTy)KHOCTH HHCIIEKTOpa.

21 [lerassHHje 0 OIjelmHBaY ApXKAaBHUX ciyxOeHnka Bugjetn: X. A. Pomn, Ilpupyunux o
oyerusarny opacasnux caydicoenuxa, pyro nsname, lnan, beorpaxn, 2006. ronure.
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I[jeJIOKYITHE OpraHu3aImje’? Kpo3 MpoIec yuema 0 KyATypH OpraHusalmje,
(6] CBOjI/IM OATOBOpHOCTUMA TC NMPHUXBATIbMBUM Ha4YMHHMa IIOHAllaka y
TOj opranu3anuju®’. Hemo3nara cpearHa, HOBU U Jpyraduju Ha4MH paja,
HETO3HaBakhe BPUjEIHOCTH OpraHu3allije, MpelcTaBibajy CBOjeBpCaH IIOK
3a CBE HOBOYIIOCIICHE. 3arocClielheM Y HOBY OpPTaHU3allHjy WHCIEKTOPH CY
M3JI0KCHH HOBMM BPHjEIHOCTHMA KPO3 MOJIENIE MOHAIIaka ca KojuMa Cy y
UHTEPAKIIMjU, KPO3 TPEHUHTE KOje UMajy U Kpo3 TIOHAIIakhe Koje ce Harpaljyje
WIIN KaKHaBa.

Crnienin()MIHOCT OPraHU3aI1jCKe COIMjalIn3al[1je MHCIIEKTOpa j¢ y TOME
IITO CY HHCTIEKTOPH, Ka0 Ip>KaBHU CIyKOSHHUIIM ca TOCEOHUM OBJIAIITEHUMA
10CeOHO M3JIOKEHH PU3UILIUMA O] 3710yoTpede nonoxaja. Heka o TakBux
THIOHAIIakha Cy MOPAJIHO HEMPUXBATJbUBA, a HEKa, MOPE]] TOTa, MPECTaBIbajy
U TIPEKPIIAjHO HIIK KPUBUYHO JjesI0. Y KPUBUYHOM 3aKOHOAABCTBY y bocHu 1
XepLeroBuHM He MOCTOjU MOCEOHO KPUBUYHO J1j€JI0 KOPYIIHje, aJId TOCTOje
KPHBHUYHA Jjejia ca KOPYMIHUjCKUM KapakTepoM. TakBa jajena Cy rpynucaHa
y noceOHa IMoriiaB/ba KPUBUYHUX 3aKOHA M O3HAUCHA KA0 KPHBHYHA Jijeia
IPOTHUB CITyKOEHE U OATrOBOpHE 1yKkHOCTH>. Mel)y kpuBHHa /1jena 10 unjer
HOYHMCHha MOXKe TONH MOCTyambeM HHCIIeKTopa crajiajy: [IpuMarbe rapa niu
apyrux obnuka kopuctu®, [Ipumare Harpaie in Apyror o0IrnKa KOPUCTH 3a
TProBUHY yTjenajem?, 3nmoymnorpeba mosokaja wiin opiamiremna’’, [Iporesjepa
y cyx6ou?, Tlpujeapa y cnyxou®, ITocnyra y cnyx6u’’, HecaBjectan pan

22 'Bophesuh Boswanosuh J., [Tapuh XK.C., Ocrose menayumenma myockux pecypca, IpBo
usgame, YHusep3urer Cunrunynym, beorpan, 2011. roquse, ctp 138.

23 Aleksi¢ A., Rudman M., Organizacijska socijalizacija - kLjucne perspektive i pristupi,
Zbornik Ekonomskog fakulteta u Zagrebu, godina 8, broj 1, Zagreb, 2010. godine, ctp. 242.
24 Hnp. XIX rmaBa Kpusuunor 3axona bocue n Xepuerosuse (,,31. glasnik BiH”, 6p. 3/03,
32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 8/10, 47/14, 22/15, 40/15) Hocu
Ha3uB ,, Kpusuuna djena kopynyuje u kpusuuna ojena npomug ciydicoene u opyee 002080pne
oysrcHocmu .

25 Unan 217. Kpusnusor 3akoHa buX; unan 380. Kpusuunor 3akona ®buX; uman 351.
Kpusuunor 3akona PC.

26 Ynan 219. Kpusnuzor 3akona buX.

27 Unan 220. Kpusnusor 3akoHa buX; unan 383. Kpusuunor 3akona ®buX; unan 347.
Kpusuunor 3akona PC.

28 Unan 221. Kpusnusor 3akoHa buX; unan 384. Kpusuunor 3akona ®buX; unan 348.
Kpusuunor 3akona PC.

29 UYnan 222. Kpusnusor 3akoHa buX; unan 385. Kpusnuunor 3akona ®buX; unan 349.
Kpusuunor 3akona PC.

30 UYuman 223. Kpusuunor 3akona buX; wian 386. Kpusuunor 3akona ®@buX; uman 350.
Kpusuunor 3akona PC.
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y ciayxou’' u KpuBoTBOpeme cinyx0OeHe ucrpase®?. Ca acriekTa HHCIICKIH]a,
MOCEOHO Cy pU3MYHA Jijesia MpUuMama jJapa, 3JI0ynorpeda mojiokaja uiu
OBJIAIIITEH-a U HECABjeCTaH pajl y CIyxKOu.

OnheHuro, 3a ycrjex comujain3aimje noTpedHo je MocTh3ame CKiaaa
u3Mely TmojeArHIa U Tociia KOju 00aBJjba, C jeJIHE CTPaHe, T¢ MOjeAUHIIA 1
opraHusanmje, ¢ Apyre crpane®®. PyKoBOAHOIIM WHCIEKIH]ja (THPEKTOPH
W/WIY TTIABHU WHCIIEKTOPH) MUMajy JIY’KHOCT J1a, KaKo 300T MHCIIEKTOpa,
KOjeM je TO JinuHa 1momMoh, Tako ¥ 300T OpraHu3aifje Ha YUjeM Cy uemy,
aKTHBHO YYECTBY]y y ToM mporiecy**. [Ipuje camMor 3arociiere HOBO3amnoCIeH!n
MHCIIEKTOPHY UMajy CBOja BUl)erma 1 0YeKMBamba OJ1 TOT 3arocliema (T3B. Gasza
OYCKHMBama) Koja Hajuenihe He oroBapa cTBapHocTH. Kaa ce 3amocie oHn
ce CyouaBajy ca peayiHomny opraHu3aliije, OHaKBe KakBa OHa CTBApHO jecTe.
[Ito je Beha nuckpenaniyja n3mel)y oueKnBama 1 peaTHOCTH, TOTPEOHO je
MHOT'0 BUIIIE CHEpruje y Ga3u npuiarohaBama. YKOIHKO ce HOBO3AIIOCICHU
MHCIIEKTOP y olipeheHoM poky He coumjanusupa, uiu he cam HamycTuTu
TaKBY OpraHu3anujy 300r ocjehaja HCKJbYUSHOCTH W HENpUIaama, Win he
HAaKOH MPOTEKa MPOOHOT pajia UCTH OUTH HETaTUBHO OIMjCH-EH O] CTPaHe
HEMOCpPeIHUX pykoBoauiana. Kaja ce opraHusaijcka colujajin3aliuja
YCI[jelIHO MPOBE/Ie HOBO3AIOCICHH UHCIIEKTOPH pa3yMujy W npuxsahajy
BPHJEIHOCTH U HOPME MHCIICKIIM]jE Y KOjOj CY 3aIlOCIICHU.

2.4. Keanughurkayuje u ycaspuwiagare uncnekmopa paoa

Wncneknuja paga nma notpely 3a crerujaln3upaHuM 0COOJbEM.
Hawnwme, na Ou ce Morao BpIIMTH KBAJIUTETAaH HAa[30p MHCIEKTOP pajia mope.
BPJIO CJIIOKEHOT PaJHOT 3aKOHOJABCTBA M MPOMKCA O CUTYPHOCTH Ha pajay
MoOpa T03HaBaTH W OpraHu3aIyjy u mpoiece paaa. [lorpedHo je ma Oyne y
CTamy y IPaKCH YOUUTH OZICTYTaba O TPOIUCAHOT, Y3 HCTOBPEMEHO, Hyleme
pealHuX pjeniema, jep WHCIEKIMja paa Mope]l OCUTypama MOIITHBAKA
nporrca Tpeda na Oyne y QyHKIMjU yHanpHjehema kBanuTeTa mocioBama.
Hanarame ynpaBHEX Mjepa Koje Hehe 1aTh oueKrBaHe pe3yiTaTe, 4ak 1 Kajza
j€ TO 3aKOHMTO HHje onmopTyHOo. OBIaNITeHa KOja HHCIIEKTOPH pajia uMajy
MIPEACTaBIbajy BPJIO CHAYKAH MHCTPYMEHT KOjU MOXE IMPEKTHO YTUIATH HA
HUBO M KBAJIUTET MOCIIOBAbHA.

31 UYnanm 224. KpusuuHor 3akoHa buX; unan 387. Kpusuunor 3axona ®buX; uian 354.
Kpusuunor 3akona PC.

32 Ynan 226. Kpusuunor 3akoHa buX; unan 389. Kpusuunor 3axona ®buX; uian 379.
Kpusuunor 3akona PC.

33 Aunekcuh A., Pynman M., Ibid.

34 Tlpema Jex m Britt monamame pyKoBOAMIAIA IpeMa HOBOHPHJIONDIAM WIAHOBUMA
KPHUTHYAH je (haKTop y NMPOLEeCy OpraHu3aIlMOHe COIMjaIN3aIHje.
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Ha mnoTpeby oOyke HWHCIIEKTOpa paja yKa3zyjy M KOHBCHIIH]jC
MehyHnapoHe opraHu3alyje paja Te je Tako MPOIKUCaHO Ja UHCICKTOPHU pajia
MOpajy OUTH aIeKBaTHO OCIOCOO0JbeHH 32 00aBJbathe CBOJHX Ty)KHOCTH.
OOyka ce Tako MOKe OMOTYNUTH MPUIUMO 3arocieka, Kao yBOAHA 00yKa,
U/WJITU TOKOM CJ1y’K0e, IIPU YeMY C€ KOPUCTE Pa3TMIUTe METOAC (HIIP. Paja y3
MEHTOPCTBO CTAPUJUX MHCIIEKTOPA, TEOPUjCKA U PAKTHYHA HACTABA...). TOKOM
pana, y onrosapajyhum pasmaiuma, moTpeOHO je HHCIIEKTOpUMA MPYKHUTH
JaJbbe yCaBpIlIaBame Koje MOKe 00yXBaTaTH IpenaBarba UIH CTPYUYHE
pacipaBu U CacTaHKe Ha KOjUMa ce MOYKE pa3roBapaTH O MpodecHoHaTHUM
npo6iemMrMa, HOBUM IPOIKHCHMa U MeToama paja. CTpydHO 0crioco0sbaBame
1 ycaBplIaBame APKaBHUX CTYKOCHUKA je jeJlaH Ol HajBaKHUjUX MEXaHn3amMa
3a BUXO0B Mpodecronatnu pa3soj*®. Kpos ycappuiaBame u ocrnoco0sbaBama
JIpKaBHHUX cllyOeHnKa ocurypasa ce Beha edukacHocT ynpase u 00Jba
yciyra rpalanuma.

WHcnekiujcke ciyx0e 3Ha4ajaH CerMEHT CBOra pajia u JijelioBama
Tpebajy MOCBETUTH CTPYUYHOM OCIOCOOJbaBarmby M yCaBpIIaBaEKY CBOJUX
MHCIIEKTOpA, T€ Y TOM CMUCITY MIOTPEOHO j€ YTBPIUTH U MOCEOHY MOJIUTUKY
o0yke. [Ipema ®oH PuxtxoeHy y KOHTEKCTY MOJUTHKE Pa3B0oja UHCIICKIIUjCKE
ciyx0e “0byka je 6eposamno HAJEANCHUJU UHCMPYMEHM HA PACHOLA2AILY
PYKOBOOUOYUMA UHCHeKyuje pada 3a nodosularbe YUUHKA FUXOBUX
UHCnEeKmMopa u noMohHoz 0cobwa, a camum mume u rwuxose opeanuszayuje’™’.
OO0yka je OMTHa Kao0 HaYMH yHarnpujehema 3Hama U BjelITUHA 3aII0CIICHUX,
Kao ajar pa3MjeHe MCKyCTaBa, ajld U Kao MO Ipolieca IpoMjeHa came
opranuzanuje’.

CtpyyHo ocmoco0jhaBalkbe H yCaBpIIaBamke MHCIEKTOpa HMa
CBOje CcrHeru(UUHOCTH Yy OJIHOCY Ha OCTajie JpXaBHE ciyx)OeHuke. Te
crieriu()MUHOCTH MPOU3HIIA3e U3 IPUPO/IC U 3HAYAja TTOCTIOBA MHCIICKI[H]CKOT
Ha/130pa, a TOCeOHO HEroBe BaXKHOCTH 32 YIIPABY y LjETUHH. Y YIIOPEIHOM
npaBy je MUTamke 00pa3oBama i CTPYIHOT ycaBpliaBama HHCIEKTOpa ypeheHo
NyTeM Pa3InYUTHX HHCTUTYIIHOHAIHUX OKBUPA eIyKalije, KaKo Y OKBUPY
CHC]_[I/Ija.HI/I3I/IpaHI/IX BJIaANHUX areHqua, TaKO 1 Ha HIKOJIaMa U UHCTUTYTHUMa

35 UYnan 7. cras (3) KonBennuje o nHCIIeKIMjU pana u3 1947. roqune.

36 Virant G. etal., op. cit., cTp. 162.

37 V. fon Rihthofen, op. cit., ctp. 92.

38 ,,Obyxa je 0eo npoyeca npomene. Fbome ce nocmuoicy nianupane npomene Koo byou,
Koje omozyhasare nobomware paonoe yuumka. Ouna myouma obezbehyje nosa 3uarea,
HOGe Gewmune, HOBe MeXHUKe U Yecmo OUMHO Opyeaduje cmasoge Koju Merbajy ruxogo
nonawarse. - Loc. cit.
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(amp. AreHiuja 3a IpykaBHY ClIy»)0y, YipaBHa akajeMuja, J[pkaBHa 1mkosia
3a jaBHY yTmpasy...)".

VY Bocuu u Xeprerosunu je onpendama 3akona o yrnpasu (buX)
npornucana o0aBe3a CBUX MHCIEKTOpa Ja ce€ CTpy4yHo oOpasyjy u
ycaBpiliaBajy 3a 00aBJbake HHCIIEKIIUJCKUX TocsioBa. CTpy4yHO 00pa3oBame U
ycaBplliaBambe HHCIIEKTOpa Ce MPOBO/IH Ha OCHOBY IIporpama omher cTpyyHor
ycaBplaBamka MHCIEKTOpa Kojer JOHOCH ATEHIIUja 3a JpiKaBHY CIIYKOy
Bocue u XepieroBuse, Ha npujeior MunucrapeTBa npasjae bocHe u
Xepuerosute. [Iporpam noce6Hor 00pa3oBama U ycaBpliiiaBamba HHCIIEKTOpa
y OpraHrma yIpase KOju BpIie HHCIIEKIU]CKH HaA30p TOHOCH PYKOBOIUIIAL]
opraHa ympase, Ha OCHOBY yTBpheHe moTpebe 3a TakBHUM 00pa30BameM U
ycappiraBamwem*’. Jlakiie, kao moceOHa o6aBe3a MHCIICKTOPa pajia npe/suleHa
je o0aBe3a KUXOBOI yCaBpllaBama OMNEHUTO Y 00JIaCTH MHCIICKIIU]CKOT
HaJ30pa, ajli U KOHKPETHO Y 00J1acTh pajia, paJHUX OJJHOCA U CUT'YPHOCTH
Ha pany. Mako je 3a cBe JapikaBHE CIY)KOCHUKE CTPYYHO yCaBpIIABAHE
IPaBo, Y OIHOCY Ha MHCIICKTOPE OHO je U 00aBe3a. CTPyUYHO ycaBpiaBame
UHCIIEKTOpA Y JTUPEKTHO] j€ KOPEJIAI[UjH ca CHCTEMOM OlljeHhHBatbha JIPIKaBHUX
ciIy>)kOeHMKa, Ha HAa4MH J]a UCTO MpeAcTaBiba 00aBe3y (paaHy JAy»KHOCT)
WHCIIEKTOPA, KOja je MPEAMET OI[jeHE, aJli U Ka0 KBAJTUTATUBHU CaJIPiKaj KOjU
JOTPUHOCH KBAJIUTETHH]EM 00aBJbatby IOCIIOBA. Y IIMJbY HHIMBUIyaTH3aI[1]e
u npuiarohaBama 00yKa CBAKOM I10jeMHAYHOM JIPIKABHOM CIIYKOCHUKY Y
oOpaciyma 3a OIjCHhHUBaKBE JIPKABHUX CIYKOCHUKA MOCTOJU U MOCeOHA
pyOpHKa y K0joj ce HaBojie 00yKe Koje Cy MOTpeOHE APKABHOM CI1yKOCHUKY.

OcuM CTpYYHOT 3Hama, TOTPEOHO je J1a MHCTIEKTOPH UMajy B pa3BHjeHe
BjEIITHHE KOMYHHKaIIH]je, [IOHAIIAkha Y KPU3HUM CUTYyalldjama | CIL., jep ce
YCIjeXOM MHCIICKIIM]E pajia cMaTpa CIIOCOOHOCT MHCIICKTOpa Ja yOoujeau
NOCIIO/IaBIIA JIa je 3a Iera 00Jbe M MCIUTAT/bUBH]jE Ja JOOPOBOJBHO YCKIIaAn
CBOje MOHAIIAkhe Hero Aa To Oyae npunyaHo* . C 003MpoM Ha HUBO IPUTHCKA

39 )V ynopeonum npaguum cucmemuma opicagnu cayicoenuyu maxohe umajy npaso
u OysicHocm Oa noxahajy 00YKYy 3a CMPYUHO YCa8puiasare u 0Cnocobmbasare npema
nompebama opeana ynpase. Hopmamusnu u uncmumyyuonainu okeupu odyxeamajy
pasznospcHe 00uKe 06paz06arba u 00yKa OPAHCABHUX/NOPECKUX CAYICOEHUKA KOjU ce peanu3y)y
Kpo3 onwimu npoepam u npoepam nocedonoz cmpyunoz ycaspuwagarsa. - Kosaunh-Koctuh
JeneHa, ,,PajHONIpaBHY MON0XKA]....~, on. yum., ctp. 246-247.

40 Ynan 71. cras (3) 30YbuX.

41 |, Veehunu semasma ca egpuxacrom uncnexyujom pada nocmoju Kpeamugno amousaieHman
00HOC usmehy uncnexkyuje paoa u nocao0asayd, NOWIMo UHCNeKyuja Hacmoju 0a NaAdHCHLUBO
uzbanancupa yoehusare u npunyoy.* - C. Ilepummh, @yuxyuonucare uncnexyuje paoa
U exoHomcKa Kpu3a, YHUBEp3UTETCKa Mucao, VIHTepHarpoHanHu yHuBep3urer y Hosom
[Ta3apy, 6poj 10, Hosu ITazap, 2011. rogune, ctp. 88.
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KOjeM CY M3JIOKECHH y CBOM pajly MOTPEeOHO je Ja 3a CBOj paJl MHCIICKTOPH
Oyny amexBaTHO Harpaheru®.

2.5. Heoocmamak u ¢hnyxkmyayuja kaopoea

Benuku mpobnem y pyHKIIMOHUCAKY HHCIIEKIIH]jA Pajia IPEICTaBIbajy
HeJlocTaTak W decta QuryKTyamuja uHcrekTopa. Hegocrarak kagposa je
HajuenThe Be3aH 3a pas3jore eKOHOMCKE IPUPOJIE, OMHOCHO YIITeNne Koje ce
OCTBapyjy Ha Opojy 3amocienux. HaBeneHu mpoliieM je eBUIEHTHPaH U
y 3emJbama EBporicke yHHje, Te je UCTO OMJIO M MPeaIMEeTOM pasMaTparba
EBpornckor mapiameHnTa, KOju je y CBOjOj PE3OIYIHjH O YYHHKOBHUTO]
WHCIIEKIIHMJH paja Kao CTPATEeTHju 3a Mo0oJbIIamke yciioBa pajga y EBporu
H3Pa3no0 CBOjy 3a0pPUHYTOCT ‘3002 uurbeHUye 0a UHCHneKyujcka mujenda y
OpaHCaABAMA YIAHUYAMA HeMA]y 0080/6aH OPOJ 3anocieHuKa’ Te je 3aTPaskuo
“00 Oporcasa unanuya oa ojauajy ceoje cycmage uncnexyuja 6yoyhu oa ou mo
mpebao bumu Kauy4an Ouo HAYUOHATHUX NIAHO8A OOHECEHUX KAO 002080p HA
2ocnooapcky kpuzy’**. 'Y ucroj pesoiyuuju EBporcku nmapiaMeHT je mo3sao
“Oporcase unanuye na nogeharse Kaopa u pacnonoAHCUsUxX cpeocmasa, UxoGUx
PAOHUX UHCNEKMOpama me Ha NOCMU3are Yuba 00 jeOH02 UHCNEeKmopa 3d
10.000 padnuxa, y ckaady ca npenopykama MOP-a, me na noowmpasarbe
Ka3uu 3a mepmke Koje ne nowmyjy ceoje ooeesze Ha noopyujy memesoHux
npasa (naahe, paono epujeme u 3aumuma 30pasod u CUSYPHOCH HA paody)” ™,
OJTHOCHO J1a €eKOHOMCKeE peopMe “Hu y Kojem cayuajy He cmujy o0y3umamu
00 cpedcmasa 3a wbYyOCKY paoHy CHAZy, (DUHAHYUPAFbe me MAMepUjairy u
MEeXHUUKY UHDPAcmpyKmypy paonHux uncnekmopa’™.

C npyre cTpaHe, OCHOBHHU pazyior (iykTyanuje je HemMoryhHoct
MOTHUBHUPaba HHCIIEKTOPA, jep Cy Hajuenthe CBH HHCIIEKTOPH Y NCTOM 3BamY,
OJHOCHO HE IIOCTOj€ Pa3jIM4YUTH HUBOU WM 4YMHOBU. CaMUM THME HeMa
IIPOCTOpa 3a BbUXOBO yHaIpUjelee 1 MPOMOBHPABE Y OKBUPY HHCIIEKTOPCKE
byukuuje*®. To yTrue Ha YMIBLEHHILY J1a HAKOH oipel)eHOT BpeMeHa 3HadajaH

42 Report of the Committee of Experts on the Application of Conventions and
Recommendations (Article 19, 22 and 35 of the Constitution), International Labour Office,
50th Session, Geneva, 1966, Report I1I (Part IV): Labour inspection in industry, ctp. 222-223.
(para. 102) (http://www.ilo.org/public/libdoc/ilo/P/09661/09661(1966-50-111-4).pdf).

43 Tauxa 6. Pezomynnje EBpomnckor mapmaMeHTa O YYMHKOBHTO] MHCIEKIHJH paja Kao
CTpaTeruju 3a nodoJspiname yciaosa paga y Esporu ox 14.01.2014. ronure (naTepHeT: http://
www.europarl.europa.eu/sides/getDoc.do?type=TA& reference=P7-TA-2014-0012&languag
e=HR&ring=A7-2013-0458, na nan: 28.01.2018. roguue).

44  [bid, Tauka 3.

45 [Ibid, Tauka 8.

46 YV @buX, uncnexyujcka xapujepa je xopusonmanua: me npagu ce pasiuxa usmehy
MIA002 U UCKYCHOZ UHCNEKMOpa, ocum no manum noseharsuma koeguyujenma. Mcxycmeo

52



Uso Posuh, Emup Mexmeoosuh, Pecypcu y ¢pynxyuju jauarea
yroee uncnexyuje pada, cmp. 41-58, XXII (2/2018)

Opoj MHCIIEKTOPA, Y IUJbY HANIPEI0Baha y KAPHUjepH, HAMYIITa HHCICKIU]CKY
cIyk0y, HITO HETaTUBHO YTHYE Ha KBAJTUTET MHCIIEKIIU]CKUX c1yxk0u. [Tepuon
00yKe jeTHOI HHCIIEKTOPA j€ 10CTa JIYT, T€ je MOTPEOHO U BUIIIE TOAMHA J1a Ou
ce 100uo oxropapajyhu kBanuret. Mehytum, 6ati 300r CTEUEHOT KBaJIUTETA,
3Haa M BjelITHHA, BPHjEJHOCT TAKBOI' MHCIIEKTOPA Ha TPXKUINTY pajia je
Beha, Te 300r Tora umajy Behy MoryhHOCT mpoHaizacka HOBOT 3arociemba.
Vrpago 300r TOra, CBaku o/j1a3aK KBaJIUTETHOT HHCIICKTOPA U3 MHCTICKIIN]CKE
city>k0e mpejicTaBsba 3Havajad yaapal MHCIEKIIH]CKOM CUCTEMY.

2.6. Puzuyu padno-npagnoz cmamyca UHCReKmopa

Ilopen cera Hampuje HABEACHOT, He Tpeba 3a00PaBUTH U YHHHCHUITY
Jla Cy MHCIIEKTOPH pajia U caMu 3amociieHd. YecTo ¢y U BbUXOBa MpaBa u3
paJHOT OfiHOCA yrpoXkeHa. JenaH of mpobiema mpeicTaBba HeMOITHBAE
MPOMHUCAHOT PATHOT BPEMEHA, jep M Ope]l 3aKOHCKH YTBPHEHOT 0CMOYaCOBHOT
PaJIHOT BpeMeHa HHCTIEKTOPH, Y IIHJbY BPIICHha HHCIICKIIH]CKOT HAJ[30Pa UCTH
BpIIIe ¥ y KACHUM HONHUM caTuMa, 32 BpHjeMe BjepCKHUX U JPYTUX Mpa3HHKa,
BUKEHJIMa, TOKOM JhETH-CeT 0IMOpa, H cil. Takohep, 4ecTo ce MHCTIEKIIUjCKU
HAJ30PH BpIIIE ¥ Y IPYTHM MjeCTUMa, U3BaH MjECTa CTAHOBaha HHCIIEKTOPA,
Te JI0Ja3aK | O/IJIa3aK y MjecTo OJy3uMa JI0CTa BpeMeHa, Koje ce Hajuerrhe
U He eBHJICHTHPA KA0 BpHjeMe MPOBEICHO Ha MOCIY.

OBOM CerMeHTy ce MOpa MOKJIOHUTH BUIIIC NaXke. PykoBoaronrma
MHCIIEKIIMja paja MOIITOBAkhE 3aKOHCKUX M JPYTHUX MPOIHUCA KOjuMa ce
yTBpYjy MUHUMAJTHH PaJIHU CTaHIAPAN, MUHUMAITHE 3apajie, MUHUMAaTHA
Iy KMHa TOAHIIBET 0IMOpa, YCIIOBHU 3a OJjIa3aK y TIeH3H]jy, moceOHe Mjepe
3alITHTE KeHa M MaJIOJbeTHUKA, MUHUMAJTHA ITPaBUIIa 3alIITUTE HA Pajly | CII.
Mopajy Outu nmnepatusy. [lopen Tora mto ce pajau 0 KOreHTHUM HOpMama,
BUXOBO MPUAPKABAKE MTPECTABIbA TIOIUTHKY HHCIIEKIIH]jE paja.

3. ®UHAHCHjCKH U MaTepHjaJIHi pecypcH

3a BpIIIemhe HHCIIEKIIN]CKOT Ha[30pa MOTPEeOHO je HHCIIEKTOpHMa pajia
ocurypaTtu ofrorapajyhe ¢puHaHCHjcKe B MaTepHujaidHe pecypce. Y CBOjoj
PE30TYIIHjH O YYUMHKOBHUTO] MHCIIEKITH)H pajia Kao CTPATErwju 3a mo00JbIIakhe
ycnoBa paja y EBponn?’ EBporicku nmapiiaMeHT HCTHYE J1a ,, UHCHeKyuje paoa
moey ycnjeuino obasmsamu (cBoje mocnose - or. E.M.) camo axo naonedxcua

je aymomamcko u nOmnyHo 3aCHO8AHO Ha Heuujum coounama cmadica. Y PC uncnexmopu ce
Jujene na maahe uHcnexmope, uHCneKmope u cmapuje UHcneKkmope, y cKaaoy ¢a UcKyCcmeom
u unousudyannum pesyrmamua. * - Labour Inspection Needs Assessment and Work Plan, op.
cit., cTp. 15.

47 Tauxa 6. Pezonynnje EBpomnckor mapmaMeHTa O YYMHKOBHTO] MHCIEKIHJH paja Kao
CTpaTeruju 3a modoJsplame ycnosa paga y EBporm on 14.01.2014. romune, op. cit.
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mujena pacnonaicy 0080/bHUM DUHAHYUJCKUM U /bYOCKUM pecypcuma’’.
[Ipuje cBera, nHCIIEKTOPUMa MOpa OUTH ocurypaHa ojarosapajyha raha,
Kao M HaKHaJa TPOIIKOBA BE3aHa 3a HHXOB PaJl, OCEOHO MPHINKOM paja
Ha TepPEHY.

3a pasnuky on BehuHe ocTaiux ApKaBHUX CITYKOCHUKa HHCTIEKTOPU
(ormheHHTO) Cy BpJIO 4eCTO y KOHTaKTy ca rpahjannma u npuspenom. [llra
BUIIIE, TPUITUKOM BpIICHa CBOJUX IYKHOCTH HEPHJETKO Cy Ha CYNPOTHUM
CTpaHaMa ca UCTUM, Kao cyOjeKTUMa HaJI30pa, ITO 3aXTjeBa 3HavyajHE
¢bu3nuKe 1 MeHTaHe Hanope. Ta KOHCTAaHTHA M3JI0)KEHOCT IPUTUCKY MOpa
OWTH Ha HEKW HAUYMH Bajopu3upana. Hajuemnihie y cuctemy apxkaBHe Clly)0e
NIOCTOjU oceOHa KaTeropuja Ap>KaBHUX CIy>KOCHHKA ,, HHCTIEKTOP', Koja je Mo
CBOM TI0JIOXK3jy Y BpXY HepyKoBoaehux apxkaBHUX ciaykoOeHunka*. Takohep,
3aKoHMMA O IlahiamMa M HakHaaMa MHCIEKTOpUMa ce, Hajuemthe, yTBphyjy
u onpeheHn mogany Ha rary, y usHocuma o1 5 1o 25 % on ocHoBHe 1utahe.

3a BpIICHE WHCIEKIMJCKOT HAA30pa HA TePEHY MHCIIEKTOpHUMa Ce
MOpa OCHTYpPaTH IPHjeBO3 WU oAroBapajyha HaKkHaa 3a MPHjeBO3, ONIHOCHO
CMjellTaj ¥ MCXpaHa, YKOJIMKO Ce MHCIICKIIM]CKU HAJ[30p BPILH JYyKE BpeMeHa
W3BaH MjecTa MpeOuBaIUIITa 1/UiK OopaBuiiTa nHcnekTopa. C 003upom aa
TEPUTOPHUjaIHA HAJISKHOCT HHCIIEKTOpa pajia 00yXBaTa 3Ha4YajHy MOBPIIUHY
u MeljycoOHO yasbeHe JloKalije IOTPEOHO je OCUTypaTHh aJicKkBaTHA BO3UJIA.

VY cB0joj aHaIM3W O TpoIjeHaMa HWHCIeKIuja paia y bocHu u
Xepuerosuau MelyHaponHa opranusaija pajga KOHCTaTyje Aa je jeaaH
o HajBehinx M3a30Ba ca KOjUM Ce CyouaBajy MHCIICKTOPH Pajia HEJIOBOJbAH
Opoj onrosapajyhux Bo3uiia Ha pacnonaramy. To je jenan oj pasziora 300r
KOjer MHCIIEKTOPH pajia Jjeyjy yriaBHOM y BehuM rpajoBuMa U lbHXOBOM
OKpYXeHy, T€ CTOra Mpeiaxke Kao jefaH OJf TeXHUYKUX MPUOPHUTETA
OCHUTyparmbe ,,CATYPHHUX BO3MJIA" 3a HHCIIEKTOpE paga®.

[Noce6Ho je 3HauajHO a ce MHCIIEKTOPY OCUTYPajy MOTpeOHa TEXHUYKA
ormpema W Iromarajia, OJHOCHO Ja ce Jo0po o0yuu 3a yrnoTpedy HCTHX.
[puje cBera, nHCNIEKTOPUMA paja (M/MIIH HHCIIEKTOPUMA 3aIITUTE HA PALy)
HOTPEOHO je OCUTYPATH 3aLITUTHY OMPEMY Ca IUJbEM 3aIITUTE 011 edekaTa

48 'V ®enepanuju bocue n Xepuerosune (4. 6. cT. (1) Tau. 6) anuaeja 2) 3akoHa 0 AP>KaBHOJ
ciryx6n y ®enepannju bocHe u Xeprieropune) pagHo MjecTO HHCIEKTOpa MO3UIUOHHPAHO
je oxMax MCIOA PajHOr MjecTa med YHyTpallle OpraHn3aluoHe jequHune, y Permyommmm
Cprckoj (wr. 27. cr. (1) Tau. B) 3aKoHa 0 Ap>KaBHUM CITy’KOSHUIIMMA) paJHO MjeCcTO HHCIIEKTOpa
MO3WIIMOHUPAHO j€ OfIMax MCIOJ pPaJHHUX MjecTa 3aMjeHHKa M ITOMONHHKa PyKOBOAMOIA
peryonnuKe yrpase, peryoiInuke yrpaBHe OpraHu3alyje, NIaBHOT PeIryOIIMIKOT HHCIIEKTOpa
u cexperapa y Arennuju. Hacynpor Tome, Ha HUBOy bocue n Xeprierosune 3akoH 0 Ap>KaBHOJ
ciryk0u y mHCTHUTYIHjaMa bocHe n XepreroBune Huje Mperno3Hao Kao MocedHy KaTeropujy
JP>KaBHUX CITy’)KOCHHKa HHCIIEKTOpE.

49 Labour Inspection Needs Assessment and Work Plan, op. cit., ctp. 16.
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u3Jarama cBUX BpcTa pu3nka. C 003MpoM Ja MHCIIEKTOPHU pajia IPUITUKOM
BpILIEHa HAJ30pa Y O0JIACTH CUTYPHOCTH W 3alITHTE Ha pajay MOry OWTH
W3JIO)KEHU Pa3HUM (PU3UYKHM, XEMHUJCKUM HIJIM OUOJIOIIKUM PU3HIIUMA,
OCHTypambe 3allITUTHE OIpeMe MPe/CTaBba jefan o Hajsehux mpuopurera.
Takolhep, CBUM MHCIEKTOpHMA Pajia, y LUJbY CadlibaBarba 3alllMCHUKA U
y3uMarba M3jaBa uiM JIokasa, NOTPeOHO je OCUTYpaTH JIaNTole TE EBCHTYaTHO
py4HE CKEHepe U MPUHTEpE.

4. 3ak/pyuak

HecmniopHa je kopenaniuja u3Mel)y crerneHa ocTBapuBarma MOCTaB/bEHUX
I[1MJbEBa M PACIOIOKUBIX Pecypca 3a lHXOBO OcTBapuBame. Jlakie, na Ou
Ce MOIJIO peajHO OYEKMBATH OCTBApHBambEe OApeheHHX IHJbeBa MOTPEOHO
je ocuryparu pecypce. Tu pecypcu MOry OMTH JbYACKHA U MaTepHjaIHO-
¢dunancujcku. Mako, JbyIcKH pecypcu WHCTeKIHje 00yXBaTajy NIMpH KPyT
nuna (pyKOBOAMOIIE HHCIEKIU]a (TUPEKTOPE U/WIIH TJIABHE MHCIICKTOPE) T
0co0e Koje 00aBJbajy JOMYHCKE MOCI0BE OCHOBHE JIjeJIaTHOCTH M TOMONHO-
TEXHUYKE IOCIOBE)Y!, TeMeJbHU JBYJACKH pPecypc HMHCIEKIHja paja Cy
MHCIEKTOPH pajia, Ka0 HOCHOIIM TIOCJIOBA U 3aj1aTaka OCHOBHE JjeJIaTHOCTH
MHCIIeKIMje paja. 300r Tora je moTpedHo Jla ce MOYeBIIH O ITpolieca n3dopa
WHCIIEKTOpa, Ma MPEeKO HUXOBE COIMjau3allije T¢ KacHUje eAyKaluje u
yHanpujehema HaBeJIeHO] KaTeropyuju MpyKu noceOHa naxmwa. [Ipuinkom
n300pa MHCIIEKTOpa pajia Mopa Ce BOIUTH O HHXOBOM OMheM KBaJIHTETy
KOjU TIOpeJ] HY)KHUX CTPYYHUX KBaJU(HKAIMja U KOMIIETEHIIHja 00yXBara
U COIlMjaliHe KOMIIETEHITH]e.

C 003upom Ha npuMapHy (YHKIIHM]Y UHCIEKIM]je pajia, Ha{30p HaJl
MPUMJSHOM IIPOIKCa O Paay U CUTYPHOCTH Ha pajay, Koja je of U3y3eTHOr
JIPYLITBEHOT 3Ha4aja, MOTPEeOHO je OCUT'ypaTH HAjKBAIIUTCTHH]E KaJIpPOBE Y
MHCHEKIMjU paga. HakoH Tora, mocebaH M3a30B MPEICTaBIba 3aPKaBabHE
TUX KaapoBa. HaBeneHo ce MOXke 0CTBapUTH KPO3 MOOOJBIAKE MATEPUjATHO-

50 Ibid, ctp. 17.

51 VY ckmany ca ogpendama wiana 2. Outyke 0 pa3BpcTaBamby paJHIX MjecTa H KpHTepHjuMa
3a OIKC IOCJIOBA PAHUX MjecTa y MHCTUTynujama bocue m Xepuerosune (,,Ci. TIacHHK
BbuX®, 6p. 30/13 u 67/15) nocinoBu U3 HaAIEeKHOCTH MHCTHTYIHja bocHe m Xeprerosuue
Jjene ce y TPH Tpyle, U TO: a) MOCIOBH OCHOBHE JjeNaTHOCTH; 0) JOMYHCKH TOCIOBH
OCHOBHE JIjeJIaTHOCTH; 1) TOMONHO-TeXHHYKHN MOCIOBH. [10CIIOBH OCHOBHE JIjeJIaTHOCTH CY
TIOCJIOBH 300T 4Hjer 00aBJbamba Cy OpPraHU yNpaBe OCHOBAHU M KOjU Cy ofpeleHn 3akoHOM
KOJUM C€ OpraH yIpaBe yCIOCTaBJba, Ka0 M JPYTMM 3aKOHCKHM M INOA3AKOHCKHM aKTHMa.
JIOITyHCKY TIOCJIOBY OCHOBHE JIj€JIATHOCTH CY ITOCTIOBH KOjH HEIIOCPETHO CIIYKe HECMETaHOM
00aBJpamy MOCIIOBA OCHOBHE JjeNaTHOCTH. [IoMOhHO-TEXHUYKHN ITOCIOBH Cy OHH HOCIOBH
KOjH OJIAKIIIaBajy paj Ha MOCIOBUMA OCHOBHE JIj€TaTHOCTH.
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(hMHAHCH]CKUX YCIIOBa pajia Te KPO3 0CcTalie 00IMKe MOTUBHpamba (YKIbyuyjyhu
WHTEPHO HANpeIoBame, eayKalujy u cii.). KBanuTeTHa, MOTUBUpaHa U
onpeMJbeHa MHCIICKIIMja paJia MOKe Y 3Ha4ajHOj Mjepy TOMONH y OCTBapUBamby
UJbEBA MMOJTUTUKE paja.
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Resources in the function of Strenghtening
of Labour Inspection’s role

Summary

The purpose of this paper is to present basic labor inspection’s resour-
ces as important prerequisites for achieving the goals and tasks of the labour
inspections. The focus was on human resources, primarily labor inspectors,
while financial and material resources were seen through the prism of it. The
tasks of the labor inspection, which primarily include supervision over the
application of labor and safety at work regulations, can not be achieved wit-
hout a sufficient number of quality, educated and equipped labor inspectors.

Key words: Resources, Labor inspection, Organizational socialization.
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W3BopHHM Hay4HU 4yiaHak™

JIp @unun Bojuh,
Acucmenm Ilpasnoz paxyrmema Ynueepsumema y beozepady

UDK: 364.3

IIPECTAHAK ITPABA HA COI[HJAJIHY ITIPECTALIHJ Y™

Ancmpakm: [Ipeoyem 0602 urankaje anaiu3a uHcmumymanpecmanka
npasa Ha coyujaany npecmayujy. Y cmpyunoj aumepamypu cmampa
ce 0a coyujante npecmayuje npedcmaesbajy oojexam coyujainoe
npasa, me cie0CmeeHo mome coyujarno npaso 00pehyjy Kao npago
Ha coyujanny npecmayujy. Baosicehum 3axonckum nponucuma u3
obnacmu coyujanrnoz npaga npeosulajy ce yciou 3a cmuyarse u
ocmeapugarse npasa Ha coyujanny npecmayujy. Mehymum, pemxo ce
Y0uasajy nponucu Kojuma ce npeyusno oopeljyje 0cCHog 3a npecmanax
npasa Ha coyujanny npecmayujy. Cmoea je HeonxooHo ymepoumu
Kaoa u y Kojum caydajesuma 0oaazu 00 npecmanka npasd, oa ou ce
pewuiie oopehene nedoymuye Koje ce cee ueuthe youasajy y npakcu.
Aymop kao ocnoHU yu/b NOCMABHA CA2Ie0A8aArbe PASIUYUMUX
0CHOBA NPECMAHKA NPA8a HA COYUjAIHy npecmayujy, a Kako ou ce
Ha odeosapajyhiu HauuH aHaiuzupaie OKOIHOCMU Koje 00800¢e 00
npecmanKka npaea Ha COYUjaiHy npecmayujy.

Kwyune peuu: coyujanna npecmayuja, npecmanaxk npasd, COYujaiHo-
npasHu 0OHOC, COYUJaNHU PUSUK.

1. YBon

V caBpeMEHHM CHCTEMHMa COIHjalIHE CUTYPHOCTH, JIMITUMA KOJI
KOjUX HACTYIIH HEKH OJ COI[UjaTHUX PU3HKA, TAPAHTY]Y CE pa3InuuTe BPCTE
couujanHux npecraiuja. CouujaiiHe npecraiuje NpeacTaBbajy JaBamba UiH
YUEHHA, KOja ce 00e30elyjy y OKBUPY COLIMjaJIHOIPABHOT OJIHOCA, a YUjH j&
OCHOBHH IIHJb 33JI0BOJbEH-E ITOTPEOE JINIIA, KOja je HACTaJIa yCIie/l HACTyarkha

" e-mail: filip.bojic@ius.bg.ac.rs
" Paj je HanmcaH y OKBUPY npojekra ,,inenturercku npeodpaxaj Cpouje’, unju je HocuIail
IIpaBuu dakynrer Yausepsurera y beorpany.

Pao npummwen: 02.07.2018.

Pao npuxsahen: 25.07.2018.
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colyjaiHOr pu3uka. BehuHa ayTopa cmaTpa Jia colmjajiHe MpecTaluje
npecTaBibajy 00jeKaT COLMjaTHOT MpaBa, Te CJIEACTBEHO TOME COLMjaTHO
npaBo oapelyjy kao mpaBo Ha corjanny mpectarujy.! Comnujanna mpasa
0 MIpaBHIly HEMajy Te(MHUTHBAH KapakTep, OJHOCHO HUCY TpajHa IpaBa,
jep oHa MOr'y IpecTaTH aKo HecTaHe, OJJHOCHO OTIaJHE jeaaH Oj] ycjoBa
IBUXOBOT HacTanka.? Mako mpaBHu mopenak oxpelhyje yemose mox kojuma hie
0jeTMHAIL KOJI KOjerT je HaCTYIHO COLMjalTHU pU3KMK MOhH Jla OcTBapu MpaBo
Ha COILMjaJIHY MPEeCcTalnjy, Tpedaso Ou 1 3aKOHOM MPEABUICTH CUTYaIlH]e
KOje OU mpeacTaBbasie OCHOB 3a IPECTaHaK paBa Ha COIMjalHy MpecTanujy.’

[IpecTanak mpaBa Ha cCoOUMjaHy MpecTalHjy je BaKaH UHCTHTYT
COILIMjAJIHOT I1paBa, jep yCJe/ pecTaHKa MpaBa Ha COLUjaIHy MPECTalln]y,
ayTOMAaTCKH JI0J1a3u U J0 MpecTaHKa COIMjaIHOIPABHOT OJIHOCA, KOjU je U
YCIOCTaBJbCH pajii CTHIIAlba MPaBa Ha COLMjalIHy MPECTalH]jy, a y LuJby
IIPEBA3UIIAKEHA COLMjATHOT PU3UKA KOJU j€ HACTYIIHO Y dKUBOTY HEKOT JIMIIA.
Crora hieMo ce y pajy OrpaHMYUTH Ha CUTYyallMje YCJIe KOjUX J0a3u JI0
IpecTaHKa COLMjaTHOIPABHOT OIHOCA, TO JECT MPEKH/Ia UCILIATE COIMjaTHUX
npecTaliyja ol CTpaHe HaJ[JIGKHOT opraHa, y Hajpehem Opojy ciiydajeBa jaBHOT
WJIU IPUBATHOT (POH/IA COIMjaIHOT OCUTYPakha, IITO MPOY3POKYje YjEIHO U
[pecTaHakK papa Ha COLMjaJIHy MPECTaIlU]y.

Panu cBeoOyxBaTHE aHalM3e HHCTHTYTa IMpPECTaHKa MpaBa Ha
COIIMjaJIHy IIpeCcTaIlljy, y HacTaBKy hie OuTH mpeBacxoHO yka3aHo Ha Baxehe
HO3UTHBHOITPABHE MPOIKUCE U3 00IACTH colujaHor paBa. OCHOBHU LIUJb
orjiesia ce y carjie/iaBamy pa3IMyMTHX OCHOBA IPECTAHKA TPaBa Ha COLIUjaTHy
npecTalujy, a Kako Ou ce Ha oJroBapajyiu HaunH aHaTM3UPAIIC OKOJTHOCTHU KOje
JIOBOJIE JI0 IpecTaHka rnpasa. [loceOHa naxkma Ouhe nocseheHna ounriieAHUM
HemocTanuMa y Baxxeho] HallMOHAJIHO] PeryjaTHBH, a Y TOIJIEAY OJApeaou
KojuMa Ou Tpedasio Mpelr3HO YTBPAUTH Kajla u y KOjUM cHTyalnujama he
Johu J10 pecTaHKa MpaBa Ha COLUjaHy MIpeCcTallujy.

2. Ilojam u kaacudukanuje couujaHuX
npecranuja ¢ 003upoM Ha Tpajame

Y unspy 6mmker ogpehuBama cuTyanmja Koje mpeacTaBibajy OCHOB
3a TIpeCcTaHaK MMpaBa Ha COIMjaTHY IpEeCTaIlijy, Bajbalio ou neduHucatu

1 b. Wlynnepuh, Coyujanno npaso, Ilpasan dakxynrer Yausepsurera y beorpany, beorpan,
2009, ctp. 133.

2 M. Crynap, ,,IIpenmer connjamHor npasa (IpuiIor AUCKyCHjH O ofpehuBamy jeqHe HoBe
nocebHe obnacty npasa)”, Ananu I[Ipasnoe ¢paxynmema y Beoepady, op. 1/1959, ctp. 55.

3 J. Crojanosuh, O. Antuh, V600 y epahancko npaso, IlpaBan dakynter YHUBEp3uTETa Y
Beorpany , beorpan, 2004, ctp. 306.
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U caM mojaM colujaiuux npecramnuja. [Ipodecop Lllyunepuh pasnukyjy
onucHe W QyHKITHOHATHE AeUHUIIHjE COlMjaHuX mpecTaruja.® [Tpema
JeIHO] O]l ONMMCHUX Je(PUHUIIM]A, COLUjaJIHE MPECTalHje MPEACTABIbAjy
JlaBakbe U YMIHLCHEC TOjJSMHIIMMA KOJU CE Halla3e y CTamy COIMjaTHE
notpebe.’ yHKIMOHATHOM JIe(DUHUIIM]OM, KOjOM Ce YKa3yje Ha IHJbEBE
KOjH CE OCTBapyjy IpecTaiujama, ColujaaHe pecTaluje ce qehUHUIITY Kao
,,HOBUAHA U HATypaJlHa laBarba U YHbCHa, ONIHOCHO TPYysKarkha ycayra, unja
je cBpXa yCImoCTaBIbahe €KOHOMCKE M COIHjaTHE CUTYPHOCTH KOpUCHHKA™.®
[Ipodecop Crymnap couujaiHe mpecraiyje nocMarpa Kao ,,CBa JiaBama U
yciyre (UMbeHbha) KOju MMajy 3a IuJb J1a 00e30e/1e CpeliCTBa 3a er3UCTCHII]Y
U HaIPEIOBAE Y JKUBOTY JIUITY MOroljeHOM coltrjaTHuM ciaydajem™’ TIpema
npodecopy Jlybap/u, ,,corujanHe npecraiuje, Kao caJipKuHa Cy0jeKTUBHOT
COLIMjAJIHOT TIpaBa, Cy JlaBalkha —CTBAPU/HOBAIl U YHCHA — YCIYTe KOje CY
HaMeHeHE TUTYJIApy CY0jeKTHBHOT COIMjaTHOT MIpaBa Kako O 3aJ10BOJHHO
CBOje conmjaHe morpede.?
[Ipodecopka Jemuuh ocamaeceTx roJuHa MpoIUIOT BeKa, Y Bpeme
KaJla je JIOMMHHUPAO KOHIICTIT COIM]aJIHOT OCUT'YPakba, COLIMjaTHE IPeCcTallje
neduHUIe Kao ,,JaBama U YUbCHha Koja Y)KUBaJy OCHT'ypaHe ocobe y
COLIMjaJIHOM OCUT'ypPamy YKOJIMKO ce Hal)y y cTamy colldjajiHe norpeode, To
JecT, KaJla HaCTYIIH jeIaH O]l OCUTYPaHUX PU3HKA, YKOIUKO UCIYHaBajy U
IPOIKCAHE YCIOBE T€ YKOJIHMKO CY U 3aTPAXKHIIU TO JaBabe UIH YHbCHE .’
[Ipodecopka ykasyje u Ha OUTHY pa3iuKy u3Mel)y colujaaIHuX rpecTaiuja
U IpaBa U3 COILMjaJIHOT OCHTypama. [IpaBa U3 COIHMjaJIHOT OCHTYparba
MIPEJICTaBJbajy CBa OHA IpPaBa KOje OCUTypPaHUK MOXKE Jia OCTBApH, ajlu H
HE MOpa, JIOK Cy IpecTalyje, Kao LITO je MPETXOAHO HABEICHO JaBamba U
YHbCHA LITO X OCTBAPYjY OCHTypaHe 0co0e Kaja TO 3aTpake, OIHOCHO
HO/IHECY 3aXTEB HAJJIOKHOM OpraHy, a y cliy4ajy HacTymnama oapeheHor
COIHjaTHOT pU3nKa.”
BaJsba HAOMEHYTH J1a Ce y JINTepaTypu HEPETKO youaBa U HEKOJIMKO
pa3nuuuTUX Kiacudukanuja conujalHux mnpecranuja. IIpodecopka
KosaueBuh kao jBe Haj3HAYajHU]jE KJIacU(PHUKAIIM]je COL[UjaTHUX ITpecTaIrja

4 Has. npema: b. Ulynnepuh, op. cit., ctp. 135.

5 Ibid.

6 Ibid.

7 M. Crynap, Coyujanna nonumuxa, Pan, beorpan, 1963, ctp. 163-164.

8 b. Jlybapna, Y600 y paono npaso ca enemenmuma coyujainoz npasa, [IpaBau daxynrer
Yuusepsurera y beorpany, beorpan, 2015, ctp. 461.

9 V.lelci¢, Socijalno pravo u SFRJ, knjiga 1, Socijalno osiguranje, Informator, Zagreb 1987,
ctp. 20.

10 Ibid., ctp. 21.
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u3/Baja KiacupuKalyje mpemMa HaurMHy HAJOKHaJAE M Ipema Ty KUHU
Tpajama.'! 3a OCHOBHY TeMy pajia HEOITXO/IHO j€ U3BPILIMTH aHAIN3Y MOJIeIIe
COLIMjAJIHUX MTpecTallfja ca 003MpOM Ha Iy )KUHY Tpajama. Kaja je y mutamy
Jy’)KMHa Tpajama IpecTalyje, youaBa ce Mojielia ColujaJIHuX MpecTaluja ¢
003MpOM Ha TO Jia JIM CE MpecTallrja U3BPIIaBa jeTHUM aKTOM UJIU CE HECHO
BpLICHC O/iBUja y oipeh)eHOM BpeMeHy, Ha jeJIHOKpATHE U Ha MEPHOTUYHE
npecrarmje.? TIpodecopka Jemunh HaBOAM MIKPY MOAETY COIMjATHUX
npecTaiuja, T¢ pa3jiuKyje TpajHe, IOBPEMEHE, IPUBPEMEHE U jeTHOKpATHE
corijagHe mpecrauje.®
HecnopHo je ma ce TpajHe coumjaiHe mnpecranuje o0e3oehyjy
OCHTypaHUM 0cobama Koje Cy y CTarby cTaiHe connjante morpede. Ipodecop
Crynap oBy BPCTY IpecTallyja mocMaTpa Kao JlaBame Koje Tpaje HelpecTaHo,
jep je HecmocoOHOCT 3a 3apal)uBame y OMHOCHOM CiIyuajy Tpajua.’® ¥ tpajue
COILIMjaJIHE ITPECTAIM]e CBPCTABAjy Ce IPBEHCTBEHO CTAPOCHE U MHBAJIUICKE
niensuje. HecyMmbHBO je J1a je cTapocHa IeH3Huja TpajHa CoLlMjaiHa mpecTanuja
M KaJla OCUTYPaHUK jeJHOM OCTBapH IPAaBO Ha CTAPOCHY MEH3H]Y, TO IPABO MY
Ce HEe MOYKE YCKPaTUTH, Te hie My ce cTaapoCHa NeH3Mja UcIiaiiBaTH J10 Kpaja
)uBOTa. MICTO ce MOXKE IPUMETUTH U 32 UHBAJIUJICKY TICH3H]Y, OCUM aKO HE
nohe 10 3HaTHOT OOOJbIIaA 3IPABCTBEHOT CTamha KOPUCHUKA HHBAJIUICKE
NICH3Hje, yCiIe]l yera Mose Jiohu 710 IOHOBHE aKTUBAIIUje Ha TPXKHUIITY paja
U MIPECTaHKa MpaBa Ha COIMjalIHy MPecTanmjy.'
[epnoanune nmpecramuje cy mpecTanyje oOrpaHUYCHOT Tpajama. Y
MUTalky Cy MpecTallije Koje Tpajy 0K Tpaje HeclocoOHOCT 3a 3apahuBame,

11 Jb. KoBauesuh, Hopmuparse coyujanne cueyprocmu y mehyHapoOHom npagy, MarucTapcka
Te3a (HeoOjaBibeHa), [IpaBan dakynrer YauBepsurera y beorpany, beorpan, 2007, ctp. 46.
12 Onmmpauje o Toj noxenu y: b. llynnepuh, op. cit., ctp. 137-138.

13 V. Jel¢ic, op. cit., cp. 21.

14 Ibid.

15 M. Crynap, Coyujanna noaumuxa, op. cit., ctp. 164.

16 3akoHOM O INEH3MjCKOM M HWHBAJIHUJICKOM OCHUTYpamy ce Tpensuha ma ako y cramy
HMHBaJIUAHOCTH, OJJHOCHO CTETIeHy TeJecHOT omTehema HacTyIe MPOMEHe Koje Cy Of] yTHIaja
Ha yTBpheHa mpaBa, Ta MpaBa MPECTajy, MEHajy c€ OMHOHO CTHYY CE HOBA MpaBa. 3aKOH O
MEH31jCKOM M HHBAJTHICKOM ocurypamy (,,Ciyx6enu rmacauk PC“, 6poj 34/2003, 64/2004 —
omnyka YCPC, 84/2004 — np. 3akoH, 85/2005, 101/2005 — ap. 3akoH, 63/2006 — omnyka YCPC,
5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u 142/2014), unan 115.
Takobe, no mpecTanka npasa Ha COIMjaJTHy NPECTALM]y MOXe 0N U yclle peBH3Hje mpaBa
Ha WHBAIWJCKY HeH3Hujy. Baxehnm 3akoHOM O NEH3MjCKOM M HHBAIUACKOM OCHTYpamy
npeasul)eH je o0aBe3aH KOHTPOJIHH IMperiea KOPUCHHUKA TpaBa, kKoju oapelhyje Pemyommuaxu
(GOH 3a MEH3UjCKO U MHBAINACKO OCHIYpame, HajKacHUje y POKY O TPH TOAMHE OJf JaHa
yrBphuBama nHBanuaHoCcTH. ONIIMPHHUjE 0 PEBU3UjH ITpaBa Ha HHBAIUJICKY NeH3Ujy Ko .
Bojuh, ,,ITpasim pedhopme cuctemMa HHBATUACKOT ocurypama y Cpouju’, Cpncka norumuuxa
mucao, 6p. 4/2016, ctp. 412-415.
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a OHa je y OCHTYPaHOM CJTy4ajy Ha KOju ce ogHocH mpuBpeMena.’” Hajuenthe
Cy y IUTamy IpecTalije, Koje Ce 0OCTBaPYjy Y OKBUPY CUCTEMA 3/IpaBCTBEHOT
OCUTypaka WK IPECTAIH]e KOje Ce OCTBApPYjy Y OKBHUPY CHCTEMA OCUTYparbha
3a ciiy4aj He3arnocieHocTH. [IpaBo Ha HaKHaAIy 3apajie ycleq MpUuBpeMeHe
CIPEUCHOCTH 32 PaJi OCUT'ypaHUKa OcTBapulie OCUTypaHHK, KOJU je yClie
OosiecTH, MOBpee BaH pajza, NOBpeAe Ha paiay, npodecroHasne 0oaecTy,
OoJiecTy WM KOMIUIMKAIIKja Y BE3H ca OJpKaBambeM TpyiHohe, T0OOpOBOJFHOT
JlaBaba OpraHa v TKMBa, IPUBPEMEHO CIpeueH 3a pajl. JlyKuHy npuBpeMeHe
CIIPEYCHOCTH 32 Pajl, a YjeHO U Tpajame COLMjaiHe mpecTaiuje koja he
ce ucrnahBaTH OCUTYPaHHUKY TOKOM CIIPEUCHOCTH, OLCHYje CTPYUHO —
MEIMIIMHCKU opraH PeryOinukor ¢oHa, OMHOCHO MaTHYHE (QUIHjaie Ha
OCHOBY MEJIMITMHCKO — JOKTPHHAPHUX CTaHAapAa 3a yTBphuBambe NpuBpeMeHe
CIIpeYeHOCTH 3a pajl.'® Basbano Ou yka3aTu 1 Ha 3aKOHCKY 0fipei0y KOjoM ce
npensuba ga y ciydajy AyKer Tpajamba CIIPEUYeHOCTH 3a Paji IPOYy3POKOBaHE
OoJenihy UK OBPEIOM, a HaJKACHH]E 110 UCTEKY IIECT MECEIU HEIPEKUIHE
CIIPEYCHOCTH 32 Paji, OHOCHO aKo je OCUTypaHHK, y Tocheambux 18 Mecern
Ouo crpedeH 3a pan 12 mecenu ca npekuauma, u3adpaHu Jiekap, OIHOCHO
JIeKapCKa KOMUCH]a, Iy KHa j€ Jla OCUTyPaHHUKa ca HOTPEOHOM MEIUITMTHCKOM
JOKYMEHTAIlMjOM YITyTH Ha MHBAJIUACKY KOMUCH]Y paJu yTB)uBama ryouTka
pamaue crocobnoctu.!” Hajuemrhe ce ympaBo Koa OBOT THIA MpecTaluja
3aKOHOM EKILTMIUTHO TpenBulajy ciryyajeB y KojuMma J1oa3u JI0 pecTanKa
IpaBa Ha COLMjalHy mpecTanujy. [[pecTaHKOM PUBPEMEHE CIIPEUYCHOCTH 3a
pan, ycien npectaHka pasiora Koju Cy JOBEIU JI0 CIPEUYCHOCTH, IPECTaje u
IpaBo Ha COIMjAJIHY MPECTAIIN]Y, OCHM aKO HHBAJIHUICKa KOMHUCH]a HE YTBPIU
MOTIIYHU U TPajHU I'yOUTAK pajiHEe CIIOCOOHOCTH yciie uera he ocurypanuky
[pecTaTu paJHu OHOC 110 CHJIHM 3aKOHa, Y3 MOTYHOCT OCTBapuBama pasa Ha
WHBAJIUJICKY TICH3H]Y, TI0]] YCIIOBUMA ITPeABH)EHUM IPOITUCHMA O TICH3H]CKOM
Y MHBAJIMJICKOM OCHTYPaby.

17 M. Crynap, Coyujarna nonumuxa, op. cit., cTp. 164.

18 3axoH o 3apaBcTBEHOM OcHUrypamy (,,Ciyxoenn racauk PC“, 6poj 107/2005, 109/2005
—wucmnp, 57/2011, 110/2012 — omryka YC, 119/2012, 99/2014, 123/2014, 126/2014, 106/2015
n 10/2016 — np. 3akon), wian 74.

19 H3abpanu nekap, OJJHOCHO JieKapcka KOMHCH]ja, 0e3 003upa Ha JTy:KUHY Tpajamba U Y3pOK
MIPUBPEMEHE CIPEIEHOCTH 3a Paj OCHTYypaHWKa, JyXKaH je Ja OCHTypaHHKa Oe3 oijarama
YIyTy HAJIeKHOM OpraHy 3a OLEHY paJHe CIIOCOOHOCTH, OZHOCHO HHBAJIHIHOCTH IO
MIPONUCHMA O TIEH3MjCKOM ¥ HMHBAINJCKOM OCHUTYpamy, aKO OIEHHM Ja 3/[PAaBCTBEHO CTAbE
OCHTypaHHKa yKa3yje Ha TyOHTaK pagHe CIOCOOHOCTH, OTHOCHO J1a Ce He OUeKyje TOOO0JbIIame
3JIpaBCTBEHOT CTamba OCUTypaHUKa Koje ou omoryhmino Bpahame pagHe criocoOHOCTH. 3aKOH
0 3ApaBCTBEHOM ocurypamy (,,Ciryxxoenn rmacauk PC*, 6poj 107/2005, 109/2005 — ucmp,
57/2011, 110/2012 — ommyka YC, 119/2012, 99/2014, 123/2014, 126/2014, 106/2015 n
10/2016 — np. 3axon), wian 81.
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MebhyTum, nojeauHe comujatHe mpecTauje MOry HMaTH KapakTe-
PHUCTHKE ¥ IEPUOAMYHUX U TPajHUX COLHUjaTHHX Npectanuja. [TocebHo ce
MOpa UMaTH y BUJy Jia Cy mpecTtanuje koje ce ucrahyjy y ckiomy mepa
COLIMjaJIHe 3aIlTUTE, MIPEe CBEra ce€ MHUCJIHM HAa HOBUAHY COLMjasiHy rmomoh,
MIPEBACXO/IHO MIEPUOJIMYHE MPECTAIM]je U JIa UCILIaTa TPaje CBE J0K MOCTOjH
CTame COIMjaJIHEe MOTpede, Koje je, 3a pas3iuKy OJi COLMjaTHOT pU3HKa
CTapOCTHU WJIM COIMjAJIHOI PU3MKAa WHBAJIMJIHOCTH, Y HajBehem Opojy
cily4ajeBa OTKJIOBMBO. Hacympot Tome, y ojpeleHuM ciryuajeBuMa, HoceOHO
KaJla je y MUTamby MOTIyHa HECIIOCOOHOCT 3a paJi HaBe/IcHa JlaBamba MOT'y OUTH
U TPajHOI KapakTepa. 3aKOHOM O collujaiHoj 3amtutu PenyOnuke Cpouje
npenBul)eHO je Ja HaIJISKHU IICHTAp 32 COIUjaTHU PaJl IPEUCIIUTY]E YCIOBE
3a OCTBapWBamE MpaBa Ha HOBYAHY COlMjajHy noMoh y Majy mecelry, Ha
OCHOBY IPHUX0JIa KOPHCHHUKA MIPaBa OCTBAPEHUX Y MPETXOHA TpU Mecena.>’
Takohe, 3akoHOM ce mpeaBuha U TyKHOCT KOPUCHUKA TIpaBa Ha HOBYAHY
CollMjaJIHy TIOMON, OJTHOCHO IpaBa Ha JIoJlaTak 3a oMol U Hery JApyror Juia,
J1a HaJJISKHOM LICHTPY 3@ COIMjaJIHU paJi IPHjaBH CBAKY IPOMEHY O]l yTHIIaja
Ha PU3HATO MIPABO y POKY o/ 15 maHa of naHa Kaja je mpoMeHa HacTasa.”!
Cnuune onpende youaBajy ce Uy Baxkehem 3akoHy 0 OCHOBHUM IIpaBHMa
6oparia, BOJHMX WHBAJIK/IA M IOPOINIIA MATuX Oopara.?

Kao nmoceOHa BpcTa coljaiHe npecraiuje, a ¢ 003UpoM Ha JyKUHY
Tpajama, U3/Bajajy ce U jeJIHOKpATHE COLlMjaliHe IpecTaluje. JeqHOKpaTHE
npecTanuje, Kao ITOo caM IojaM yKa3yje Ha TO, IPEcTajy CaMUM YHHOM
JlaBama, yclel 4Yera OCUI'ypaHUK OCTBapyje IMpaBo, a APYyrH CyOjeKkT
COILIMjJTHOIIPABHOT OJIHOCA CaMO jEIHOM PaJiikOM M3BpIlaBa CBOjy 00aBe3y
npema MnoJHocHoIy 3axteBa. OHe ce Jajy 3a ofpeheHu ciydaj U Bpiie ce

20 3axoH o conujanHoj 3amtuTH (,,Ciryx6enu rmacHuk PC*, 6poj 24/2011), wran 96, cras 1.
21 3akoH o connjanuoj 3amrtutu (,,Ciryx6enu racauk PC*, 6poj 24/2011), wian 97, cras. 1.
Mebhytum, mperrnocraBiba ce Ja jeé KOPHCHHK COIMjaHe MOMOhH KOl KOjer je HacTyIHO
COIMjaJTHH PU3HK CTAPOCTU HECTIOCOOAH 32 Paj M He MOXKe Ce OUeKHBaTy aa he 1o HacTynamy
pu3uka Mohm Ja ocTBapyje HMpHUXOJEe Ha OCHOBY paja, Te Ce Ja 3aKJbYUUTH Ja je KOI
COIMjAJTHOT pH3MKa CTApOCTH ped O CTamy CTalHe colujanHe rmorpede. Moryhe cy camo
IIPOMEHE y UMOBHHCKOM CTamby, Te OM €BEHTYaIIHO Y TOj CUTyaIuju Morto nohu 1o obycrase
HCIUIaTe colrjaHe nomohw, 3a mTa ce, Kao ycJos, Ipeasnla criposoleme TecTa IpUXoa WK
HMMOBHHCKOT TecTa. Y OJHOCY Ha HEKe Jpyre COLMjajHe PU3HKE, Kao MITO Cy MHBAIUIHOCT,
rae cy Moryhe ImpoMeHe y 31paBCTBEHOM CTamy YCIe] HalpeTka MEANINHCKIX HayKa YIIH
HE3aIroCIeHOCT, Ta Ce O] KOPUCHHKA MOXKE 3aXTEeBaTH Jla aKTHBHO TPaXKH 3aIloCIeme, y
ClTy4ajy pU3HKa CTapOCTH, TEIIKO J1a C€ MO)Ke OYEKMBATH IIPOMEHA Yy NMPUXOAUMA CTapHjuX
IHIa, Te Cy HeJloTH4He vemhe IpoBepe MaTepHjaslHOT CTamba KOPHCHHKA M CIpoBohema
HOBOT TeCTa IPUX0/ia WM TeCTa NUMOBHHE.

22 3aKkoH O OCHOBHHMM IIpaBMMa OoOpalia, BOJHUX HMHBAHMa W IMOPOJHIA MaINX Oopara
(,,Cmyx6enn et CPJ“, Opoj 24/98 , 29/98 , 25/00, ,,Ciyx6enu rmacauk PC*, 6poj 101/05
), wian 70.
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aKTOM JIy’KHHKA, TE CE CAMHUM THM CacTOje M3 je[HOT aKkTa dnibera.”> OBe
npecraiuje npyxajy ce ocodr Kako OM ce yOIakuiio MOMEHTAIIHO CTambe
IbeHe conujarne notpede.?* Ha oBoM MecTy je BpeaHa MmoMeHa | mojesia
COLIMjAJIHUX PECTAallMja Ha TICH3M]E WJIU PEHTE Ca jeJIHe CTPaHe, U HaKHAJIC
U JIoIaTKe ca Ipyre cTpaHe, a Koje mpepiaxy ¢gpaHiycku aytopu Pyac u
Iupan.” Tlojam HakHaJIE ce yIpaBO Be3yje 3a jeAHOKpaTHE IpecTalluje,
OJIHOCHO 3a JeIMHCTBEHO uiahame Koje ce ocTBapyje, 3a ciydaj pohema
JereTa Win cMpTu.* M3Bpiiemem obaBe3e, OJHOCHO UCIIATOM COLIMjaHEe
npecTaluje, J10Jia3u J0 MpecTaHKa COLM]aJIHOMPABHOT OHOCA, a YjeAHO U
JI0 TIPECTaHKa [paBa Ha COLMjaJIHY MpecTalujy. Y jeHOKpaTHE MpecTaluje
Hajuemhe ce CBpCTaBajy MpecTallyje YHbeha, alld U MpecTalyje 1aBama,
Kao IITO Cy HaKHaja MOrpeOHUX TPOIIKOBA, Koja ce uciuiahyjy y ciyudajy
CMPTH OCHTypaHUKa?’, aJii U MojelMHa NOPOANYHA IaBama Koja ce ucriahyjy
y ciydajy pohema nerera’®. KapakrepucTuke jeJHOKpaTHE COLMjaliHE
npecranuje y ogpeheHuM ciydajeBUMa MOYKE MMaTH M HOBYaHA HaKHAJA
3a ciy4aj HezarnocieHocTd. Baxehu 3akoH o 3amonnbaBamy U OCUTYpamby
3a ciiyuaj HesanochieHocTu Penyonuke CpOuje npenpula na ce HoBYaHa
HaKHa/1a MOXKE UCILIATUTH Y je[IHOKPATHOM H3HOCY Pajid CaMo3arolljbaBamba,
a Ha 3aXTEB HE3aIOCJICHOT JIMIIA U y CKJIy ca OMIITUM akToM Hannonanne
ciryx0e 3a 3amnonbaBame.”

3. Illpecranak npasa

VY Teopuju rpahaHcKor mpaBa HaBOAHU C€ Ja MMPAaBO MOXKE MPECTATH
0e3 BoJbe OBJIANITNEHOT JIMIIA WJIK BOJHOM JIMIIA KOME Mpunaja, ouio mro he
OHO OMTH yraiieHo 0e3 MPEeHOIIeHa Ha JIPYTO JIMIIE HIIX IITO fie Jocaaanimby

23 b. Ulynnepwuh, op. cit., ctp. 137.

24 V. lJel¢i¢, op. cit., ctp 21.

25 Has. npema Jb. KoBauesnh, Hopmupare coyujanne cueypnocmu y melynapoonom npasy,
op. cit, ctp. 48-49.

26 1Ibid., ctp. 49.

27 O HakHA[I¥ IOTrPeOHHUX TPOIIKOBA KAO jeJHOKPATHOj COIMjAIHOj MpecTalrji, Koja ce
OCTBapyje y OKBHPY CHCTEMa MEH3MjCKOT U HHBAIHACKOT OCUTYpamba, ONMupHHje y pany: ©.
Bojuh, ,,IIpaBo Ha HakHaMYy MOrpeGHUX TpomKoBa“, Padno u coyujanno npaso, 6p. 2 /2013,
ctp. 170-176.

28 3axoHOM O (pUHAHCH]CKO] TTOAPIIIHN MOPOIHUIH ca aenoM Pemybmuke Cpbuje npexsubha
ce UcIuIaTa U jeJHOKPATHHUX W IEPUOIUYHHX COLIUjaTHUX MPECTaINja y BUIY POTUTEIHCKOT
Jonarka. PoquTesscku momaTak 3a mpBo JeTe uciuiahyje ce jeTHOKpaTHoO, JOK Ce 3a JpYro
¥ cBako cieziehe nete, poauTesbCKu goaarak ucimahyje y 24 (3a npyro nere), omHocHo 120
MECEUHUX para. 3aKoH 0 (PMHAHCH]CKOj ITOAPIIIH Hopoanta ca aenoM (,,Ciy>kOeHN TIIacHUK
PC*, 6poj 113/2017 n 50/2018), wn. 23, ct. 1-4.

29 3akoH 0 3aloNUbaBamky U OCUTYpamby 3a CiTydaj He3arnocieHocTH (,,Ciry:KOeH! TIIacCHUK
PC*, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 n 113/2017 — np. 3aKkon), wiaH 74.
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TUTYJIAp IpaBa TO CBOje MPaBO MPEHETH Ha APYTo Juiie.”” Je/IHO 011 OCHOBHHUX
Havesa COIMjalHOT MpaBa je HaYes0 HEeIMPEHOCHBOCTH M HEHACICIUBOCTH
npaBa, T€ CTOra MpaBO Ha COLMjaJHY IMPECTAIHjy HE MOXKE MpPecTaTh
IPEHOCOM IpaBa Ha ipyro suie.’ Ctora ce MoXe 3aKJbyYHTH JIa je y TUTaby
arcoJIyTHU MPECTaHaK MpaBa, Te MPECTAHKOM CaMoT [TpaBa, HaBEICHO MPAaBO
HHUKO JIPyTH He cThye.

CrencTBeHO TOME, MPABO Ha COLUjATHY MPECTalUjy MOXKE MPECTaTh
WM BOJHOM JIMIAa KOME MPABO MpPHIaga, Tako mTo he OMTH yrameHo Ha
OCHOBY H3jaBe BOJbE TUTYyJapa IMpaBa Ha COIHMjalHy MpECTalujy WU
HE3aBHCHO Of] BOJbE TUTYJIapa IpaBa Ha npecraiujy. Curyaiuje y OKBUPY
KOJUX JI0JIa31 JI0 MPeCcTaHKa COLMjaJIHOT MpaBa 0e3 BOJbe TUTYJapa Ipaga,
MOT'y C€ IIOJIEJIUTH y JiBE IpyIie. Y NPBY I'PyIly CBPCTaBaMO IIPECTAHAK IIPaBa
Ha COLIMjaJIHY MPEeCTaIH]jy yclel CMPTH TUTYJiapa rpasa, a uMajyhu y Buay
J1a je ped 0 JIMYHOM U HEHACJICIUBOM IPaBY, OHO ay TOMAaTCKH MpecTaje cMphy
KOpPHUCHHKA TpaBa. Y ApYry rpyIly ce CBPCTaBajy ex lege cutyanuje ycien
KOJHX JI0JIa3u JI0 IPeCTaHKa IIpaBa Ha COIUjaiHy MPEeCTalln]y, a HE3aBUCHO
0/1 BOJbE KOPHUCHUKA IPaBa Ha COIM]jaJIHO JIaBame, Beh Ha OCHOBY 3aKOHCKHUX
oJpeIou KojuMa ce ypelyjy yCIIoBH 1ojl KOjuMa OCUT'Y PaHUK MOXKE OCTBAPUTH
paBo Ha COIUjajHy mpectanujy. [lojeanHUM 3aKOHCKMM MpPONUCHUMA
SKCIUTMIUTHO Cy MpeaABul)eHr OCHOBH MPECTaHKa paBa, OJIHOCHO CUTYaIIHje
y KOjUMa KOPUCHHUKY ITpaBa MOXKE MPECTaTH ITPABO HA COLMjaJIHY IPECTAIIH]y.
MehyTtum, y BesiukoMm Opojy cityuajeBa, IIpaBo IPecTaje OHOI TPEHYTKa Kajia
KOPHCHUK BHIIIC HE HCIYHaBa 3aKOHCKE YCIIOBE Ha OCHOBY KOJUX j& CTEKa0
paBo Ha oapelheHy npecraiujy.

[IpecTanak mpaBa Ha COLMjaIHY MpPECTAIHjy je Ba)kaH CErMEHT
COLIMjaJTHOT TpaBa, jep 0Baj MHCTUTYT MPEACTaBJba y HEKUM CIIydyajeBUMa
U MOCPEACHY CAaHKIH]y 3a (U3MYKO JIUIIe, CYOjeKTa COIMjaIHOIPABHOT
0JIHOCA, O/IHOCHO KOPUCHHKA IpaBa Ha COLMjaIHy mpecTanujy.”’ Paznuantu
Cy y3pOLlM pecTaHKa MpaBa Ha COIMjaHy MPECTallH]y, a MPEBACXOIHO Ce
MOT'y IOBE3aTH Ca TpajarkbeM COLMjaIHMX IpecTalija o yemMy je Beh Omiio
peuun. Y nuTepaTypH Cy peTKe KiIacH(pHUKallije OCHOBA KOjU JIOBOJE JIO
MpecTaHKa IpaBa Ha couujaiHy npecramujy. [Ipodecop Crymnap HaBonu
Jla COIMjaTHOTIPaBHU OTHOC, OJJHOCHO COIIMjaJTHO IIPAaBO MOXKE J1a IPEeCTaHe

30 J. CrojanoBuh, O. Antuh, op. cit., ctp. 306.

31 Ibid.

32 B. B. Bomunemuh, I paharncko npaso. yeo0 y epahancko npaso u onumu oeo epahanckoz
npasa, IlpaBan dakynrer Yausepsurera Yuuon, Ciryx0Oenu rmacHuk, beorpax, 2012, ctp.
291.

33 M. Crymap, ,,IIpeamer connjamHor npasa (IIpAIIOT JUCKYCHjU O oapehnBamy jeqHe HOBE
nocebHe 00IacTH pasa)”, op. cit., cTp. 63.
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U3BPILCHEM COLIMjaIHE IIPECTallije, TPOTEKOM opel)eHOr poKa, TPecTaHKOM
MOCTOjakba jeIHOT OJ1 yCII0Ba HACTaHKa, OJIHOCHO ITOCTOjarba COIHjaTHOPABHOT
o/iHOca (MMPEeCTaHKOM CTara COIMjaliHe MoTpede, OTHagameM jeTHOT O
yCJIOBa MpPECTaHKa MPaBHOI OCHOBA COIMJaJIHOT TIpaBa, U3jaBOM THTYJapa
COIMjaJTHOT TIPaBa) U MPOMEHOM COIIHjaTHOT JOMHUIIHIa. >

VY uuiby f1ajbe aHaJin3e MHCTUTYTA, pa3MoTpuhemo cieaehe curyaiuje
KOje Ipe/ACTaBJbajy OCHOB MPECTaHKA MpaBa Ha COIUjAJIHY MPECTALIH]Y:
IpecTaHak rpasa Ha pecTalujy cMphy KOpHCHUKA MpecTalnje, MpecTaHak
npaBa MPOTEKOM oJpeheHOr poka mpecTaHak MmpaBa BOJbOM KOPHCHUKA
IpaBa Ha COIMjaJHy MPECTalH]y U IPECTaHaK MIpaBa Ha MPECTAIU]y YCIIen
MpecTaHKa MoCTojama jeIHOT o] yciioBa. Takole, aHann3upahiemMo u ckianame
HOBOT' Opaka KOPMCHUKA MOPOIMYHE MICH3M]jE U OCYly Ha Ka3Hy 3aTBOpa Kao
pasJiore 3a mpecTaHak IpaBa Ha coumjaHy npectaiyjy. Konaano, ouhe
peuu U 0 IPECTaHKy IpaBa y CUTyalijaMma KaJia ce YTBP/IH Ja je KOPUCHUK
npaBa caM MPOYy3pOKOBA0 HACTAHAK COLMJaJIHOT PH3HKA HAa OCHOBY 4era je
CTEKao MPaBo Ha colujaHy npectaiujy. Mmajyhu y Buay J1a je mpeTxoaHO
U3BPILCHA aHAJIHM3A MT0jMA jeJHOKPATHUX COLUjATHUX IpecTaluja, YuHH ce
J1a Hema rnotpede 3a MOHOBHOM aHAJIN30M HHCTHTYTa IPECTaHKa paBa yciies
U3BPIICHA JSIHOKPATHE COLIMjaJIHE IIPEeCTallHje.

3.1. IIpecmanak npasa na couyujanny npecmauyujy

cmphy KopucHuka npecmayuje

HageneHo je na je jenHa ol OCHOBHUX KapaKTepHUCTHUKA IpaBa U3
COIIMjaJIHOT OCUTYpama HEIPEHOCHBOCT U HEHACIIEANBOCT IIpaBa, Kao 1 1a je
HecropHo Aa he mpaBo Ha COLMjATHY IPECTALUjy IpecTaT cMphy KOpUCHHKA
npecranuje.’ Crora, cMphy ¢usnykor nuia, KOpHCHHKA MpecTaluje,
JI0J71a31 ¥ JI0 MpecTaHKa COLMjaIHOMPABHOr ofgHOca. UnaHOBH moponuie
MIPEMUHYJIOI OCHUTYPaHHUKa, OJHOCHO JIMIE KOj€ je CHOCHJIO TPOILIKOBE
caxpase, ocTBapuhe paBo Ha HAKHaAy MOrpeOHUX TPOILIKOBA, KA0 ¥ PABO
Ha UCIUIaTy HeucIutaheHuX, OIHOCHO 3a0CTaluX COLHMjaTHUX IpecTanuja,

34 M. Crynap, Coyujanna nonumuxa, op. cit., ctp. 218.

35 Mynken (Muckel) n Oropex (Ogorek) cmarpajy na yCIOTaBJbEHH COLHMjAJIONIPABHA
OZTHOC, TTOBOJIOM HICILIATe CTApOCHE TIEH3Hje, MOXKE NTPECTaTH caMo cMphy KOpHCHHKA IIpaBa.
S. Muckel, M. Ogorek, Sozialrecht, Verlag C. H. Beck, Miinchen, 2011, ctp. 289.

Ha naBeneno ykasyje u Gorara cyacka mpakca. Omrykom CaesHor BpxosHor cyma ®HPJ
yTBphEeHo je na ,,HacIeHHIN OCUTYPaHHKa He MOTY MOKPEHYTH MOCTYIIaK 32 OCTBApUBALE
IIpaBa 13 IIEH3HjCKOT ¥ THBAINICKOT OCUTYParba, Kao M APYTUX 00MKa 00aBe3HOT COIHjaTHOT
OCHTYypama, ako Ta HHje MOKPEHyO caM OCHTYpaHUK, HUTH MOTY HAclIeJUTH OHa IpaBa Koja
OCHTYpaHHK HHje ocTBapuo®, omryka CaBe3Hor BpXoBHOr cyna, Y. 8/53. Has. mpema /I.
Cumonosuh, Paononpasua wumanka, npyra kmura, Ciryx6enn riacHuk, beorpan, 2009,ctp.
389.
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Ha KOje je OCHTypaHHK OCTBapuoO MpaBo npe cMpTH.*® CIUYHO peliewme ce
youaBa Uy paJlHOM IIpaBy, I7Ie y PaJHOM OJJHOCY CMPT 3allOCJICHOT HeMa 3a
MOCJIIMITY TIpeNia3ak MpaBa U o0aBe3a Ha HEroBe HaclieaHuke, Beh cMpT
3aI0CJICHOT MPECTaB/ha OCHOB 3a MPEeCcTaHaK paHOr oxHoca.

3.2. Ilpecmanax npasa na couujaimny

npecmayujy npomexom oopeljenoz poxka

IIpodecop Crymnap y OocHOBE 3a MpecTaHAK MpaBa Ha COLMjaTHY
IpecTalnjy CBpPCTaBa W IMPECTAaHAaK MpaBa MPOTEKOM onpeheHor poka.
[lojenuHyM 3aKOHCKMM MpomnHcuMa ce npeaBubha konuko ayro he ce
ncrutahuBaty nojenHa MpecTanuja, OMHOCHO Kaaa he mohw mo mpecranka
paBa Ha IpecTalyjy, a HE3aBHCHO O]l Tpajama OCUTYyPaHOI clydaja
koju je Hactynuo. Kao Hajoospu mpumep u3aBajajy ce oxpende 3akoHa o
3arolsbaBakby 1 OCUTyPamby 3a Cily4aj He3aIll0CICHOCTH, KOjUM ce npenBuha
OI'PaHUYCHO TPajarbe MPpaBa Ha HOBYaHY HAKHAJT 3a CITy4aj He3all0CICHOCTH,
IpecTaIyje Koja mpecTaje MpoTeKoM yHamnpes oapelheHor poka.

Hopuana HakHaja 3a ciIy4aj HE3aMoOCICHOCTH je TIpecTainja, 9uje ce
Tpajame Be3yje 3a MPETXOJHH CTaXX OCUTypamba JINLA KO KOjer je HaCTYIINO
COLIMjaJTHA PU3UK He3arocaeHocTu. [[punukom ucniare npecranmje youasa
ce onpeheHn BUJ U3BECHOCTH, jep C€ MPHIIMKOM MOAHOLICHA 3aXTeBa 3a
OCTBapHBamb€ NpaBa Ha HOBYaHY HAKHAIY 3a CIIydadj HE3aloCICHOCTU
yHampes 3Ha kajia he mpectaTu mpaBo Ha IpecTalyjy, ITO KO IpuMepa pau,
HaKHaJe 3apajie yciel MPUBPEMEHE CIIPEUCHOCTH 3a pajl HHje TaKo, jep ce 'y
BEJIMKOM Opojy cllydajeBa He 3Ha KOJIMKO he TpajaTu mpuBpeMeHa CIpedeHOCT
3a paj 210 Koje je 10110 ycuea 0onecTH, MoBpese BaH paja, npodecuoHatHe
Oonectu UM moBpesae Ha pany. Baxehum nponucuma Penyonuke CpoOuje
npensuba ce n1a he ce ocurypaHuky, KoJi KOjer je HaCTYIIHO COIHjaTHU PU3HK
HE3aroCIeHOCTH, HCITaNMBaTH HOBUAHA HAKHA/A 3a CTy4aj HE3al0CICHOCTH
Hajkpahe 3 mecera, a Hajayxe 12 mecenn.*® M3ysertak npe/craBiba CUTYaIHja

36 Ilpecymom YmpaBHOT cyna YTBphEeHO je &la je 3axTeB 3a HCIUIATY IEH3Mje OCTaBHOIA
MPaBO UMOBHHCKOT, a He JIMYHOT KapakTepa, Koje je mogo0Ho 3a HaciehuBame, Ia je 3aKOHCKH
HACJIETHUK YMPJIOT KOPUCHUKA TECH3Mje aKTHBHO JICTHTHMUCAH 3a TOJHOIICHKE 3aXTeBa 3a
nciiaty 3aocraine nensuje. [Ipecyna Ynpasaor cyna, I11-9 U 524/2015 ox 2.4.2015.

37 Jb. KoBauesuh, ,IIpectanak paJHOT OHOCA yCIIET CMPTH, OJHOCHO IPECTaHKa HEroBOT
cyojexra‘, Paono u coyujanto npaso, 6p. 1/2016, ctp. 94-95.

38 Hopuana HakHaja uciutahuBalie ce HE3amOCICHOM JIMIYYy TPH Mecela, ako MMa CTax
OCHTYpama OJI je[IHE JI0 MeT TOANHA; MECT MECEIH, aK0 UMa CTa)X OCUTypama Of metT 10 15
TOJIMHA; JIEBET MECEIH, aKO MMa CTaXX OCHTYpama of 15 10 25 romuHa U IBaHAECT MECEIH,
aKO UMa CTaK OCHTYPama JTy>KHU 071 25 TOIuHA. 3aKOH O 3al0NUbaBamky U OCHTYPAY 3a CIIy4a]
HezanocineHoctH (,,Cimyx6ernu mracauk PC*, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 u
113/2017 — np. 3axon), wiaH 72, cras 1.
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KaJia He3aI0CICHOM JI0 HCITY BhaBakha ITPBOT YCJIOBa 3a OCTBAPUBAhE IIpaBa Ha
TIEH3H]Y, 8 Y CKJIaJly ca IIPOMUCHUMA O TIEH3UjCKOM U HHBAJIMICKOM OCHTYpamby
HEJI0CTaje JI0 JBE TOAMHe, Te ie My ce Tajia HOBYaHA HAKHAJa 3a CJy4aj
He3arocIeHOCTH ncrutahuary 24 mecerna.®

[IpuxBaTameM y CBETY CBEINPHCYTHHjET KOHIENTa aKTHBALLOHE
HIOJINTUKE JIp)KaBe 0JarocTama, Ie ce Ol OCUT'YpaHHUKa OueKyje Ja mope.
ycioBa mpeaBuleHUX 3aKOHOM 3a OCTBapUBamE M CTHUIAKkE MpaBa Ha
npecranujy, npyxa u oapeheny nporuBunHnaly, Te ce npeasubajy u
oapeheHe obaBe3e Koje ce orvienajy y o6aBesu jaBibama HarnoHnaaHoj ciryxou
3a 3ar0l/baBabe CBAKUX MECEIl JIaHa, Kao M 'y 00aBe3U aKTHBHOT TPaKCHa
3amnocerma. CTora ce cMaTpa Jia je IpaBo Ha HOBYAHY HaKHAy YCIOBJbEHO
onpehennm obaBe3amMa KOpPHCHHKA HOBUAHE HaKHAJE, T€ JO MPECTaHKa
npaBa Moke 0l ¥ Ipe UCTeKa pPoKa, a aKo KOPHCHUK TpaBa He M3BpIlaBa
CBOje obaBe3e mpeMa HaJJIEKHOM OpPTraHy KOjU BPIIK HCILTATY TpecTaruje.*’
3akspyuyje ce Ja cy y NUTamy NEPHOAUYHE COILMjaJIHe IIPECTaIje KOje
pecTajy mpoTeKoM oApel)eHor poka U TJe ce BpeMe Tpajarba YHaIpea 3Ha,
OJTHOCHO IPe HEro MITO Ce MOYHE ca MCILIATOM IpecTanuja, y3 mMoryhe
U3y3eTKe JI0 KOjUX J0JIa3i KaJa KOPHCHHUK IpaBa HE M3BpIIaBa oOaBe3e
npeaBuleHe 3aK0HOM KOjUM ce ypelyje ucriara qapama 3a ciiydaj HacTyTama
COIMjaTHOT PU3HKA HE3aOCIEHOCTH. !

Basba HanoMeHyTH Jla Ce 3aKOHCKHUM IIPOIUCHMa KojuMa ce ypehyje
OCHUT'Ypambe 3a CJ1yuaj He3aIoCICHOCTH, TpeBrlajy ci1yJajeBu, Kajia 10J1a3H J10
NpecTaHKa MpaBa Ha HOBYAHY HaKHa Ly, 0e3 0031pa Ha TO LITO HE3aMOCICHOCT
u f1asbe Tpaje.*? Baxxehum 3aK0HOM 0 3aT0IIJbaBalby U OCHTYPAIby 3a CIyUaj
HE3aIOCICHOCTH C€ HABOJM Y KOjUM CHUTYyalijaMa he OCUrypaHuKy MpecTaTtu
IpaBO Ha HOBUAHY HAKHAJy: aKo ce OpHIle ca eBHICHIIHM]E, Y CKIIAIy ca

39 3akoH 0 3anonUbaBamby U OCUTYpamby 3a CIIydaj He3anocyeHocTH (,,CirykOeHH ITacHUK
PC*, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 u 113/2017 — np. 3akoH), wiaH 72, ctaB 3.
40 A. Ilerposuh, 3amrnTa He3anociIeHUX pajHUKA y Mel)yHapoqHOM pagHOM mpasy, y: /1.
Kynuh (yp.), 360pnux padosa Ipasnoz paxynmema y Huury, Hum, 1983, ctp. 250; O obaBe3n
IIpUXBaTama OAroBapajyher, OAHOCHO HETOJECHOT 3amociema koje Hanmonanna ciryx6a 3a
3aM0IbaBamse IIOHYIN HE3aII0CISHOM JIHITY, KOPHCHHKY IIpaBa Ha HOBUaHYy HaKHAJTY 3a CIIydaj
HE3aIroCIeHOCTH, y3 IPeThY TyOuTKa ITpaBa Ha COLUjaIHy MPECTaIH]y, OMIUpHHje Kox: Jb.
Kosauesnh, 3abpana nmpuHyIHOT paga y MelyHapomHOM IpaBy, ca IOCEOHHM OCBPTOM Ha
rpaHuIe 00aBe3HOr pajia 3aTBopeHunka, y: b. Urmarosuh (yp.), Kasnena peaxyuja y Cpouju
111 0eo, IpaBun dakynrer Yausepsurera y beorpany, beorpan, 2013, ctp. 225-226.

41 OmmupHHje o mpaBy Ha HOBYaHY HAaKHAJy 3a CiIydaj He3anoclieHocTH y paxy: @. bojuh,
,,]IpaBo0 Ha HOBUAaHy HAKHAJIy 3a CIIydaj HE3aMOCICHOCTH — aKTyeJIHH mpobieMu n moryha
pewema”, Ilpaso u npuepeoa, 6p. 7-9/2014, ctp. 527-545.

42 O mpecraHKy IIpaBa Ha HOBUYaHY HAKHAJY 3a CIIy4aj HE3aMOCICHOCTH, ONIINPHH]E KOI: A.
[erpoeuh, Ocurypame 3a ciydaj HezanociaeHoctH, y: C. Mapkosuh (yp.), 360prux padosa
Ilpasnoe ¢haxynmema y Huwy, Hum, 1987, ctp. 198-199.
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ozpendama 3aKOHa; aKO IPECTaHe /]a Ce BOIU CBHJICHIIM]a O HE3aIl0CICHUMA
y CKJIaJly ca 3aKOHOM; ako He obOaBecTn HanmoHanHy ciyk0y y poKy o1
HeT JlaHa O MPOMEHHM KOja je YCJIOB WJIM OCHOB 3a CTHIakhe, OCTBAPUBAHE
WJIM IPECTaHaK MpaBa Ha HOBYaHY HAKHAJY; aKO C€ OJI CTPAHE Ha JIC)KHOT
opraHa yTBp/H Ja pajiu KoJ NOC/IoaBiia 0e3 yroBopa o pajay Wil yroBopa o
NPUBPEMEHUM U TIOBPEMEHHM TTOCIIOBUMA M aKO MOJTHECE 3aXTEB 3a IPeCTaHaK
npaBa.” [IpecTaHKOM IMpaBa Ha HOBYaHY HAKHAJY 3a CITy4aj HE3amOCICHOCTH,
HpecTaje ¥ APYro MpaBo M3 OCUTYpama 3a Cllydaj He3armoCICHOCTH, MTPAaBO
KOje MPe/ICTaBJba U3BECHO MPABO U3 IpaBa HA HOBYAHY HAKHAY, IPABO HA
3[PaBCTBCHO U MEH3MjCKO M MHBAJIUIICKO OCUTYPAbE.

CBe HaBeIeHO Ce yKJama y CIIOMEHYTH KOHICNT aKTHBAIHOHE
MOJINTUKE JpKaBe Ojarocrama, KOjU CE€ 3aCHHMBA Ha aKTHUBAIlMOHO]
MOJIUTHIIM ¥ Pa3JIMYUTUM aKTHBHOCTHMA 0co0a Kojuma JpkaBa 00e30ehyje
corujaiiHe npecranuje. Maeja je 1a ce KOPUCHMIM IMpecTalrja yKJbyue
y MOjeInHe aKTUBHOCTH KOje OU JpiKaBa CIIpoBeia, OJHOCHO Jia He Oy1y
caMo MacHBHHU MPUMAOIH JlaBama Beh 1a 3a m00ujeHy npecranujy u3Bplie
onpeheny nporuBunHUA0Y. IpyruM peunma, Jia ce yCTaHOBU Kopeaiuja
npaBa u obaBe3a y o0e30ehuBamy ColMjaIHUX MpecTaiuja, Tj. oapeheHa
yHarpe] yTBpheHa o0aBe3a, MPBEHCTBEHO 32 KOPUCHHUKE HEIOMPUHOCHUX
npecTanuja koje 0oe3oehyje apxapa.** OCHOBHU 1IMJb TOT MOJIeJIa 3aCHUBA
ce Ha UJEju Ja ce u30erHy cuTyaluje y KojumMa Ou ce HEe3aroCICHO JIUIIC
ocliamalio Ha MpecTaluje Koje 00e30elyje apkaBa - HOBYAHY HAKHAIY
3a CJIy4aj He3aIlOoCJICHOCTH WMJIM HOBYAaHY colujaiHy nomoh. Crora ce u
y 3aKOHY O 3aIolljbaBamby W OCHTYypamy 3a ClIydaj HEe3aloCICHOCTH U Y
3aKOoHY O COIM]jaIHOj 3aIITUTH KCILTMIIUTHO IpeBulajy CUTyaIuje Koje cy
OCHOB 3a IpecTaHaK MpaBa Ha COLMjaIHY MPECTAIH]y, KAKO OU KOPUCHUIIU
npaBa OMJIM CBECHHM Jia HEM3BpIlaBamke 00aBe3a mpemMa Ipyrom cyOjeKTy
COLIMjJIHOIIPABHOT OJIHOCA JIOBOJIHU JIO I'yOUTKA MpaBa Ha MPECTALIH]Y.

43 3akoH 0 3aloNUbaBalby U OCUTYpamby 3a CiTydaj He3arnocieHocTH (,,Ciry:KOeH! TIIacCHUK
PC*, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 n 113/2017 — np. 3akon), wiaan 76.

O mpecTaHKy IpaBa Ha HOBYaHY HAKHAIy 3a CiIydaj HE3alOCIEHOCTH y mpaBy PemyOrmuxe
Cprcke, Bumu xox: P Jlame, ,Ilo3uTHBHONpaBHM TpeTMaH COIMjAIHOT OCHIYpama
He3arocIeHnx paauuka y Pemryomuim Cprckoj*, Paono u coyujanno npaso, 6p. 2/2017, ctp.
65-70.

44 E. Eichenhofer, The Law of the Activating Welfare State, Hart Publishing, Nomos, 2015,
cTp. 66.
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3.3. Ilpecmanak npasa 60.60M KOPUCHUKA

npaea Ha coyujanny npecmauujy

Hcro Tako, mpaBo Ha COIMjAIIHY MPECTAIH]y MOXKE TIPECTATH U aKo
caM KOPUCHHUK IpaBa MOJHECe 3aXTeB 3a MpecTaHak npasa.* Mako ce TakBa
MoryhHoCT y Hajsehem Opojy cirydajeBa He mpeBula 3aKOHCKUM MTPOITHCUMA,
MIPUMEHOM aHAJIOTH]j€ C€ MOYKE 3aKJBYYHTH J[a aKO CE COIIHjaTHOMPABHU OJTHOC
yCIIOCTaBJba CaMO Ha OCHOBY BOJbE OCHTY PAHHKA, BOJHOM OCHTYPaHUKa MOYKE
U IpecTarn.*®

Tpajue conmjamHe TpecTamuje, y KOjé Ce CBpPCTaBajy CTapoCHA
IICH37ja, MHBAJIHCKA TICH3Hja U OPOAUYHA TICH3H]a, Koja ce uciutahyje
YIOBH, OAHOCHO YOBITY IPEMUHYJIIOT OCUTYpaHuKa, ucriahyje ce, Kao mTo
j€ MPeTXOIHO YOUeHO, T0 CMPTH OCHTYpaHuka. MehyTuM u oB1ie ce yodaBajy
onpehenn mszysenn oz mpaBuiIa. Y HallleM NMPAaBHOM CHCTEMY ce Tpeasuba
MOTYRHOCT J]a ce KOPUCHHK ITpaBa Ha CTApOCHY MEH3HU]y OApEKHE TOT IIpaBa,
OJTHOCHO J1a C€ OJUTYYH Jla YMECTO CTapOCHE MeH3Hje IPUMa MOPOIUIHY
TIeH3U]y TTPEMUHYJIOT CYIIPY>KHUKA jep je MPUIMKOM oOpadyHa yTBpheHo

45 Hagenena MoryhHocT npensuleHa je eKCINIMIMTHO oApendama 3aKoHa O 3aloNLbaBamby
1 OCHUTYpamy 3a ClIy4aj HEe3alOCICHOCTH. 3aKOH O 3alollJbaBarby U OCUTYpamby 3a CIlydaj
HesarocineHoctH (,,Cayx6ern rmacuuk PC“, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 u
113/2017 — np. 3axoH), unaH 76.

46 Msyserak mpencTaBiba CHCTEM COLMjaHE 3alITUTE TN CE COIMjaTHONIPABHH OIHOC
MOKE€ YCIOCTAaBUTH U O CITyXOeHOj My>KHOCTH. Baskehnm 3akoHOM O COIMjalTHOj 3aIUTHTH
Perry6nuke CpOuje mpenBulieHO je ma ce NMOCTYIaK 3a OCTBapHBamEe IpaBa HAa HOBUAHY
cornujayHy 1oMoh, mpaBa Ha JojaTak 3a OMOh M Hery Jpyror JHIia W IpaBa Ha yBehann
JIof1aTaK 3a MoMoh u Hery ApyTor Jinna rnokpehe 1o 0CHOBY 3aXTeBa, alli Ce MOXe TOKPEHYTH
U 10 ciyx0eHoj myxkHoctu. CxomHO onpendama 3akoHa O ONIITEM YIPAaBHOM IOCTYIIKY,
,,IIOCTyTIaK ce mokpehe 1o ciry>k0eH0j y>KHOCTH KaJl je TO IIPOIHCOM opel)eHo MiTH Kajx opraH
YTBPJM WIH Ca3Ha J1a je, ¢ 003UpPOM Ha UNEEHHIHO CTAbe, HEOIIXOIHO Jla Ce 3alITUTH jaBHH
nuHTepec”. OpraH 1o COICTBEHO] HHHUIN]aTHBH, IPIMEHOM HadeIa O(QHIH]eTHOCTH, Tokpehe
MIOCTYIIaK Ha OCHOBY CBOj€ AMCKPEIMOHE OIleHe y IPOIHCHMa IPEABHl)CHNM THUIIOBHMA
CHUTyanyje, paau 3aliTHTEe OfipeleHor jaBHOr MHTepeca, yCllen dera JoJla3H JI0 CTBApama,
OIHOCHO yTBphHBarma 00aBe3e 3a CTPaHKy W YKHU/[amka, OJHOCHO YMamkeHha HEeKOT IIpaBa Koje
cTpaHKa nMa. MeljyTrM, 3aKoHO/aBaI] Pa3INKyje MOCTYIAK 0 CITYXKOEHOj Ty>KHOCTH KOjH je Y
HHTEpeCy CTpaHKe M ITOCTYIAK Koju ce nokpehe 1o cirykO0eHoj TyKHOCTH a HUje y HHTepecy
CTpaHKe, a TakBa je BeliMHa MOCTyIaKa IOKPEHYTHX IO CIyX0eHo] mykHoctu. IlojenuHmm
nporucnma u3 neproxa ®HPJ mpensubano je na 3aBox 3a conmjaaHO OCHUTYpame MOXKe
MOKPEHYTH ITOCTYIAK IO CIy’KOSHO] Ay>KHOCTH KaJia jé CMPT OCHT'YpaHUKa HACTYIIMIIA yCIIeN
Hecpehe Ha pamy, Kako OM ce WIaHOBHMA ITOPOJHIE IPEMUHYIIOT OCHTypaHUKa 00e30e ia
HCIUIaTa MOPOANYHE MeH3Huje. 3aKoH 0 corrjaHoj 3amrtutH (,,Ciryx6enn rmacauk PC*, 6poj
24/2011), wran 95, cras 1; 3akoH 0 ommTeM ynpaBHOM HOCTYTKY (,,Ciryx6enu racauk PC*,
opoj 18/2016), wran 90, cra 2; Z. Cota, Z. Popovié, Penziono osiguranje, Birotehnika,
Zavod za organizaciju i unapredenje uredskog poslovanja, Zagreb, 1958, ctp. 299; 3.Tomuh,
Komenmap 3axona o onwumem ynpasnom nocmynxy, Ciryx6enu racHuk, beorpan, 2017, ctp.
395-396. u ctp. 398.
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Ja he u3HOC MopoIuYHE NICH3Uje OUTH BUIITH 0J] yTBPH)SHOT M3HOCA CTAPOCHE
NICH3H]e KOjy je OCUT'ypaHUK npruMao. OCHOBHHU Pa3Jior JISKH Y YNHCHUIIH
Jla ce MO3WTUBHOIIPABHUM Mponucuma PemnyOinuke CpOuje He 103BOJbaBa
KyMyJialidja COIMjaTHMX IpecTalrja y OKBHPY CHUCTeMa IECH3HjCKOT U
MHBAJIUJICKOT OcUTyparba. CIIeICTBEHO TOME, OCUTYPaHUK HE MOXKE Y UCTO
BpeMe KOPUCTHUTH CTapOCHY W MHBAJIMJCKY NEH3U]y WJIM UHBAJIHJICKY U
HOPOJIMYHY [IEH3H]Y, T€ Y HABEJICHO] CUTYallMjU CTapOCHA MTeH3Mja Hehe outn
npecTaiuja Koja je TpajHa, seh hie mpecraru oHor TpeHyTKa Kajia KOPUCHUK
OJINTy4H J1a TIOJIHECE 3aXTEB 3a OCTBAPUBAE MIPaBa HA MOPOJUYHY TECH3H]Y
rociie cMpTH cynpyxHukat’. Moryhe je u 1a KOpUCHHK HHBAJIHJICKE MICH3H]E,
KaJla HaBPIIIK FOJIMHE )KUBOTA KOje MPE/ICTaBbajy YCIIOB 3a CTAPOCHY MICH3H]Y,
HOJIHECE 3aXTEB 32 OCTBAPHBAME MPaBa HAa CTAPOCHY IEH3H]Y, YCIe Yera
he Hamne)kHU opraH 00yCTaBUTH Aajby UCILIATY MHBAJIMJCKE NEH3Hje. Y
HABEJICHUM CHUTyallHjama, Koje 0e3 CyMmbe IPeJCTaBibajy U3y3eTaK O]
npaBHia, MOXKE CE 3aKJbYUHUTH Ja C€ CTapOCHA, OAHOCHO MHBAJIHUICKA
neH3uja Hehe ncriahuBaTu 10 cMpTH KOpUCHKKA TpecTaiyje Beh he Bosbom
KOPHUCHHUKA ITpecTalije 1ohu JI0 pecTaHKa COIMjaHOIIPABHOT OJHOCA KOjH j&
YCIIOCTaBJbEH Pajid OCTBApUBAha [IPAaBa HA COLMjAIIHY TIPECTAIH]Y, @ CAMOM
H3jaBOM BOJbE TpecTalie ¥ MpaBo Ha COIHjaTHY TIpecTarujy.*

47 'V HameM IpaBHOM CHCTEMY IPaBO HA MOPOJUUHY IEH3H]y MOXKE 2 OCTBApH U POJTUTEIb
TI0/T YCJIOBOM JIa Ta je MPeMUHYJIM OCUTYPAHUK IIPETXOTHO H3P)KaBao. 3aKOH O TEeH3HjCKOM
1 MHBAJIMJICKOM ocurypamy (,,CiryxxOenn mmacauk PC*, 6poj 34/2003, 64/2004 — ommyka
YCPC, 84/2004 — np. 3akoH, 85/2005, 101/2005 — np. 3akon, 63/2006 — omryka YCPC,
5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u 142/2014), unan 33.
48 UHTrepecaHTHO je Ja je y HEKHM CHCTEMHMa COIMjaJIHe CHUTYpPHOCTH omoryheHa
KyMyJlaliija CTapoCHe M IOpPOJWYHE NeH3Wje, Te ce exempli causa y TOjeIUHUM
LEHTPAITHOAMEPUYKIM U jy)KHOAMEPHUYKNM CHCTEMIMA COLMjaTHe CUTYPHOCTH TpeaBuba na
KaJia CyIpyKHHUK IIPEMIHE, YIOBHIA J00Hja MOPOIUIHY ITEH3H]Y, KOjy he KOpHCTHTH Y3 CBOjy
COIICTBEHY CTEYCHY IECH3H]Y, jep ¢ KOMOMHAIMjOM THX COIMjaTHUX JaBama JIOXOJaK KOjH
yZOBa IIpUMa MO CMPTH CYIPYKHHKA JIOBOAN HA JIBe TpehnHe HeHOT paHHjer KOMONHOBAHOT
JIOXOTKa JoMahMHCTBA, IITO je JOBOJHHO 3a OJpKaBambe MPETXOAHOT CTAaHIap/a KHUBJbCHA,
IIpe CMpPTH CYNpY)XHHKa, a He MPEeJICTaBba JOJaTHU TEepeT Ha jaBHU Tpe3op. CIMYHO je H
y TIPONHCHMa O MEH3MjCKOM M HMHBAINACKOM ocurypamy Hemauxe, Tre je mpexsuheno na
he KOpHCHHK CTapoCHE TeH3Hje NPUMAaTH y UCTO BpPeMe M MOPOAWYHY IEH3HUjY, 0 CMpPTH
MIPEMHHYJIOT CYNpYKHHKa, C TUM IITO he M3HOC cTapocHe meHsuje Outn ymameH 3a 40%.
R. Holzmann, R. Hinz, Podrska dohotku u kasnijoj Zivotnoj dobi u 21. vijeku, medunarodna
perspektiva za penzijske sisteme i reformu, The World Bank, Washington, D.C. 2005. ctp. 90;
Social Security at a Glance, 2015, Federal Ministry of Labour and Social Affairs, Germany,
ctp. 100.
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3.4. Ilpecmanax npasa Ha couujainy npecmayujy
ycieo npecmanka nocmojara jeonoz 00 ycioea

Kaxo waBomm mpodecop Crymap, ,,lipu I0ACTHUBAKY COITHjaTHUX
IpecTaluja TPaKu ce UCIYEHE JIBE BPCTE YCIIOBA, OJIHOCHO HUCIYHCHE
yCIIOBa y JIBa pa3judyuTa MOMEHTa: 1) MOCTOjame, OJJHOCHO HCIYHCHE
onpehenux ycimoBa mpe u y BpeMe HacTaHKa COIHjaJTHOT cliydaja u 2)
MOCTOjafbe OMHOCHO HITYH-EHb€ YCIIOBA IT0C/Ie HaCTaHKa COIHjalHoT ciy4aja“.*’
VY npyry rpyiy yclioBa MaxoM ce CBpCTaBajy 00aBe3e KOpUCHHKA MpaBa Ha
COIMjaTHy MIPECTAIIH]Y ITPeMa IPYTOM CYOjeKTY COIHjaTHOIIPABHOT OHOCA,
KoOje ce orenajy y o0aBe3u jaBibamba, IpUXBaTama oAroBapajyher 3amnocicma
WJIH OJ|JTa3aKa Ha KOHTPOIHE mperiese. Kao 1ro je HaBeJeHo, Hen3BpIlaBame
00aBe3a ImpeIcTaBiba OCHOB 32 IIPeCTaHaK MpaBa Ha COIMjaTHY MPECTaIH]y.
Hcro Tako, mpecTaHKOM TOCTOjarba yCIIoBa HA OCHOBY KOJUX je KOPHUCHHUK
CTEKao W OCTBAPHO IIpaBo Ha onpel)eHy comnujanny mpecTannjy, npectahe u
MIPaBo Ha COIHMjaIHy IPECTAIIH]y.

Hako ce mponucuma o NMEH3UjCKOM ¥ WHBAJIUJICKOM OCHUTYpPamy He
npenBuhajy KOHKPETHH CIIYYajeBH, Kao IITO je TO mpeaBuheHo 3aKoHOM
0 3aroIJbaBarby M OCUTYpamby 3a CIIyuaj He3aroCICHOCTH, YCIIe]| YHjer
HacTyIama he KOPUCHHUKY TpecTaTH MPaBo Ha COIHjaIHy IPECTaInjy, y
3aKOHY O TICH3UjCKOM U MHBAJIHUCKOM OCUTYpamy Ce HaBOJH Ja ,,lIpaBa
13 TIEH3UjCKOT ¥ MHBAIHJICKOT OCUTYparma IPecTajy Kajia y TOKY BHXOBOT
kopuirherma MpecTany Jia MocToje YCIOBH 338 CTULAKE U OCTBAPUBAHE THX
mpasa“.>® HaBenenu mpuctyn ce nmoTephyje u ogpendom 3akoHa KOjoM ce
npensubha ma he mpaBo Ha MOPOAWYHY TICH3U]Y MIPECTATH YiIaHy MOPOIHIIES
KOjH yCJIe/l HacTalile IIPOMEHE BHINIC HE MCIYHhaBa yCIOBE 3a CTUIIAKE U
kopurirheme mpasa.’!

49 M. Crynap, Coyujanna noaumuxa, op. cit., ctp. 166.

50 3akoH O TEH3MjCKOM M HHBAIHJICKOM ocurypamy (,,CiyxOenn miacauk PC, 6poj
34/2003, 64/2004 — omryka YCPC, 84/2004 — np. 3axon, 85/2005, 101/2005 — nmp. 3aKoH,
63/2006 — ommyxa YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014
n 142/2014), anan 110.

Cimana oxpen6a yodasa ce M 'y 3aKOHY O OCHOBHHM IIpaBHMa Oopalia, BOjJHUX WHBAINAA U
nopoauia nanux Oopamna. IIpensubeno je ,,1a ce mpaBa 10 OBOM 3aKOHY MOTY KOPHCTHTH
JIOK TIOCTOj€ YCIIOBH KOpHuIThema THX MpaBa IIPOIUCAHN OBHM 3aKOHOM . 3aKOH O OCHOBHUM
npaBHMa Ooparia, BOjHUX HHBAIKAA U opoauIiia manux 6opana (,,Ciryx6enn muct CPJ“, 6poj
24/98 ,29/98 , 25/00, ,,Cityxx6eru ritacauk PC*, 6poj 101/05), wrian 69.

51 3akoH O TEH3MjCKOM M HHBAIHJICKOM ocurypamy (,,CiyxOenn miacauk PC, 6poj
34/2003, 64/2004 — omryka YCPC, 84/2004 — np. 3axon, 85/2005, 101/2005 — np. 3akoH,
63/2006 — ommyxa YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014
u 142/2014), unan 118, ctas 1.
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IMojearHu yCIOBH Cy HECIIOPHHU 32 CTHILAKE MpaBa U3 MEH3H]CKOT U
MHBAJIUJICKOT OCUTYPakha, Kao IITO je exempli causa, yCJIOB KOju ce npeapubha
3a CTApOCHY IMEH3M]y WJIM MOPOIUYHY MEH3U]Y 32 YAOBY, OHOCHO yJOBIIA,
a KOjH ce OJIHOCH Ha IOJIMHE KUBOTA. [ 0JIMHE )KMBOTA CE HE MOT'Y JOBECTH
y MHUTakbe, OCUM aKO CE HE YTBPJHM Jia j¢ KOPUCHHUK IpaBa (ancuuKoBao
U3BOJ] U3 MaTHYHE KIbUTE pojeHnX, Te OM HaBEJIEHO MOTJIO Jia IOBEE U 10
KPUBUYHE OIrOBOPHOCTH.

CwMmaTtpa ce Ja ce 0 MpecTaHKy IpaBa Ha MOPOAMYHY MEH3U]y MOXKE
TOBOPUTH CaMO y OHHMM CJy4ajeBUMa y KOjUMa 4JIaH MOPOAHIE JaHOM
CMPTH OCUT'ypaHHKa, OJHOCHO yKMBAOIIa [paBa HUje TPajHO CTEKAO MPaBO
Ha MMOPOJIMYHY IEH3H]y, Beh je Tpajame OrpaHHueHO TOCTOjalbeM YCIIOBa
cTUllama 1 Kopuinhemwa te nensuje.” [Ipectankom ycnoBa npenBuheHnx
3aKOHOM, Ha OCHOBY KOjHX j€ 4JIaH IMOPOJIHUIIEC CTEKAO MPaBO Ha MOPOIUIHY
NICH3H]y, IpecTaje IPaBHU OCHOB 3a Y)KUBaHE MOPOANYHE MICH3H]E, a CAMUM
THM U IIPABO Ha colMjasny npectanujy.>* Kao mro je npeTxomaHo HaBeieHo,
BaxehinM 3aKOHOM O MEH3UJCKOM U MHBAJIMJICKOM OCUTYpamy ce npeasuha
na he nmpaBo Ha MOPOAMYHY TIEH3HUjy MPECTATH WIAHy TOPOAMIIE KOjU YCIe
HacTajie IPOMEHE BHUIIIC HE MCIYHhaBa YCIIOBE 3a CTHUIAkE M KOpHIINeHe
tor npaBa. Hacraje nmpoMeHe ce HajBHUIIE BE3yjy 3a CHUTyallhje Kaja cy
TUTYJIapy MpaBa Ha MOPOAMYHY MEH3H]y Jela MPEMHUHYJIOT OCUTYpaHUKA.
JleTe IpeMHUHYJIOT OCUTypaHUKa CTHYE IIPABO HA MOPOJUYHY TICH3U]Y U OHA
My IpHIaJa 10 HaBpuIeHuX 15 roguna xuBota. Mehytum, oBo mpaBo aere
MOXKe OCTBapUBaTH U 1ocjie 15. ronuHe, OJHOCHO CBE JIOK j€ Ha PEIOBHOM
IIKOJIOBAkbY, @ Hajly)Ke JIOK He HaBpIH 26 roauHa xuBoTa.” VcmymbeHoCT

52 Kpuuunu 3axoHuk PemyOmuke CpOuje y umany 355, mpenBuba 3a KpUBHYHO €O
(ancuduroBame jaBHE HCIpaBe Ka3Hy 3aTBOpa O TPU Mecela A0 MeT roauHa. KpuBumyHu
3akoHUK (,,Cimyx0enn rmacauk PC*, 6poj 85/2005, 88/2005 — wmcmp., 107/2005 — wucmp.,
72/2009, 121/2012, 104/2013, 108/2014 n 94/2016), unau 355, cTas 2.

53 M. UI. Tanuh, Verosu 3a cmuyarse u ysrcusaroe npasa Ha nopoouyHy neH3ujy u npecmanax
0802 npasa, ceMuHapcku pan (HeoOjaBibeH), [lpaBau daxynrer YHuBepsutera y beorpany,
Beorpan, 1977, ctp. 10 — 11.

54 Ibid., ctp. 11.

55 V¥ cay4ajy na je AeTeTy, KOPUCHUKY ITOPOAHYHE TEeH3H]je IIKOIOBamke MPEKUHYTO 300T
ynyhuBama Ha OJCIy)KeHe BOJHOI pOKa y CKJIaay ca IpoInucuMa KojuMa ce ypelhyje BojHa
o0aBe3a, MPaBo Ha MOPOIMYHY IEH3Mjy NPHUIALA U 33 BpeMe OACIYXKEHha BOJHOT pOKa, a
HajIy’ke 10 HaBpireHe 27 roguHe xuBoTa. HaBeneno ce morsphyje n y npecynu BpxosHor
cyma Cpouje, '33. 454/2003 ox 22.4.2004. ronuse.

IIpecynom BpxoBHor cyna JyrocnaBuje yTBpheHO je aa ce ,,y POK IIKOJIOBAamka y CMHUCIY
nponuca 3akoHAa O TEH3MjCKOM M HMHBAJIUJCKOM OCHIYpamy HE y3MMa IIPOIHCaHH POK
IIKOJIOBAKha, aKO je IIKOJIOBAKEe PeaHo 3aBpIICHO Mpe HCTeka nponucanor poka“. I[Ipecyna
BpxosHor cyna Cpbuje, V3. 5440/65. Has. npema: J{. Cumonosuh, op. cit., ctp. 391.

VY omnyuu BpxoBHor cyma Cpbuje u3z 1998. ronune, HaBoam ce Ja ,,CTYICHT KOjU je Ha
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yCJIOBa Ce JI0Ka3yje Ha OCHOBY MOTBPJIE O PEIOBHOM IIKOJIOBakbY, KOjy U3/1aje
yCTaHOBA Ha K0jOj C& KOPHCHHUK IIpaBa Ha COIMjaIHy MPECTallU]y IIKOIY]e.
VY ciyuajy Ja KOPUCHUK HE JOCTaBU HABEACHHU JIOKA3 HAaJJICkKHO] (DuIujaiu
PenyGunukor (ona 3a NEH3HMjCKO U MHBAIMICKO OCUTYpambe, Ipectahe My
IPaBo Ha COLMjaTIHy IpecTalujy jep he ce cMaTpaTu Ja KOPUCHUK IIpaBa He
HCITy-aBa BUIIIE YCIIOB Ha OCHOBY KOj€T je OCTBAPHO MPABO Ha IpecTaIujy.>

3.5. Ilpecmanak npaga na coyujanny npecmayujy
ycaeo cKianara Ho6o2 Opaxa

[ocToje cutyaruje y kojuMa HaCTyTamhe KOHKPETHOT joraljaja y ®KUBOTY
TMOjeIMHIIA, 10 KOjer J0JIa3U BOJBHOM M CBECHOM aKTHMBHOIINY KOPHCHHUKA
IpaBa Ha COLMjaJIHy IPeCcTalujy, IpecTaje mpaBo Ha mpectanujy.”’ Ctora ce
MOCTaBJba MUTAE, 1 JIU he OpauHOM APYTY, KOPUCHUKY NOPOANYHE TICH3H]E,
MPECTaTH NMPABO Ha COIMjAIHY TPECTAIIH]y, KOje MY je TPUTIAJIo MOCIe CMPTH
CYNpY>KHUKA Yy CIy4ajy CKJanama HOBOI Opaka. 3aKOHOM O IEH3UjCKOM U
MHBAJIMJCKOM OCUTYpamy jacHO ce mpensuba na he camo OpauHom apyry
npo¢)eCHOHAIHOT BOJHOT JIMIAa IIpeMa mponucuma o Bojciu CpOuje xoje
je MOTHUHYJIO 32 BpeMe JIejCTBa, MIPHUIIACTH MPaBO HAa MOPOAWYHY NEH3H]Y
0e3 0031pa Ha 3aKOHOM IPOIHCAHE TOIUHE KUBOTA, TI0]] YCIIOBOM Jla HUjE
MOHOBO CKJIONHO Opak.™ JIpyru ciyyajeBu He MOcToje y BaskehM 3aKOHCKUM
MPONKCHMAa O TICH3UjCKOM M MHBAJIHJICKOM OCUTYpamby, T€ Ce 3aKJbydyje J1a
HaBeJIeHa CUTYallnja MPeICTaBJba U3y3eTakK M J1a je 3aKOHOAaBaIl MPEIBHICO
HaBE/ICHO pelIeHe, jep je y MUTamy OICTYName Of] yCIOBa MPOIHCAHUX
3aKOHOM, a KOjH C€ OJIHOCE Ha T'OJIMHE )KMBOTA CYNPYKHHKA TPEMHUHYIIOT
ocurypanuka.”’ Hacynpot Tome, 3aKkOHOM O OCHOBHHMM IpaBuMa Goparia,

PEIOBHOM WJIM BaHPEAHOM IIKOJIOBAbY MMa MpaBo HA MTOPOIMYHY IICH3UjY 10 HaBpIIieHe 26.
TOJMHE KUBOTA, 03 003Mpa Ha ycJIOBE BE3aHE 3a alcCOJBEHTCKH cTax' . Omimyka BpxosHor
cyna Cpouje, Yem. 41/98. Has. nmpema: /. CumonoBuh, /bid., ctp. 406.

3aKoH O MEH3MjCKOM M WHBAIKACKOM ocurypamy (,,Criyxbenu rmacauk PC, 6poj 34/2003,
64/2004 — omtyka YCPC, 84/2004 — np. 3akoH, 85/2005, 101/2005 — np. 3akoHn, 63/2006
— omryka YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u
142/2014), anan 31.

56 UWnctpykuuje PemyGmirakor ¢oHa 3a MEH3MjCKO U MHBAIHJCKO OCHTYypame 3a npaheme
yCJIOBa 3a JlaJbe KopHuIIheme MmpaBa Ha MOPOAWYHY NEH3H]y JIele, K0oja Cy OCTBapHia IIPaBo
Ha MOPOJWYHY TIEH3H]jy M0 OCHOBY IIKOJIOBama, 0poj 03 181-6849/10 ox 16.11.2010 roxuse.
57 P. Bacuh, M. JoBanosuh, I'. [lajoBuh, Y600 y npaso, IlpaBuu ¢paxynrer YHuBep3urera y
Beorpany, beorpan, 2014, ctp. 195.

58 3akoH O TEH3MjCKOM W HHBAIHJICKOM ocurypamy (,,CiyxOenn miacauk PC, 6poj
34/2003, 64/2004 — omnyka YCPC, 84/2004 — np. 3akown, 85/2005, 101/2005 — np. 3akoH,
63/2006 — onmyxka YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014
n 142/2014), anan 30a.

59 3axon npensuba na he mpaBo Ha HOPOANYHY MEH3Mjy OCTBAPUTH YI0BA aKO j€ 10 CMPTH
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BOJHMX MHBaJIMJIa U MMOPOJIMIIA NTaJiMX Oopaia npeasuha ce na he npaso Ha
MOPOJMYHY MHBAJIMIHUHY TPAjHO IPECTATH OPavHOM JIPYTY CTYNambeM y Opax,
OCHM, aKO Cy Ta IpaBa CTE€YeHa 110 OCHOBY HECIIOCOOHOCTH MpHUBpehrBama
HACTaJIMX TIpe HaBpUICHUX 45 ToArHa )KMBOTA, aKo je y MUTamy YA0Ba,
OJIHOCHO Tipe HaBpiueHux 50 ro/iHa )KUBOTA aKo je y nuTamwy yaosail.®’ cto
TaKo, MMPaBO Ha MOPOJIMYHY WHBAJIUAHUHY TIpecTaje U OpavyHoM JIpyry Koju
HE BPIIM POJUTEIbCKE Iy )KHOCTH IpeMa JISIH ca KOjOM KOPUCTH TIOPOJUIHY
WHBAJTUIHUHY.!

Basba ykazaru v Ha MojeinHa pelieha U3 yIOpeIHOT paBa Kojuma ce
npeaBuha mpecTaHak MpaBa Ha COLUjATHY MPECTalnjy YKOIUKO KOPUCHUK
npaBa Ha TIOPOAMYHY TEH3M]y 3aKJbydH HOBU Opak. MHTepecaHTHO je na
je BehuHa mponuca, KojuMa ce peryiuile MpaBo Ha NOPOAUYHY TCH3H]Y,
JpkaBa ujaHula EBpoIicKe yHHje BUILE HETO PECTPUKTHBHA Y MOTJIEHY
npecTaHka MpaBa ycliell CKianamka HOBOT Opaka WilH CTyNama y BaHOpauHy
3ajeauunty. [lpaBo Ha npecranujy npecrahe y HaBeIeHOM cly4dajy, usmMehy
ocranor u y benruju, byrapckoj, Uemkoj, Kunpy, I'pukoj, Ucnanay, Upckoj,
IMopryrany, Pymynuju u CioBaukoj.*> ¥V Uranuju he npecratu npaBo Ha
NOPOANYHY TEH3HUjY yIIOBU, OAHOCHO YAOBILY, KOjU CKJIONU HOBH Opak, ajin
he ce KOpHUCHUKY TMEH3HWje MPUIMKOM MpPEecTaHKa MpaBa UCILIATUTH W3HOC
y ABOCTPYKOM TOJMIIEKLEM H3HOCY IEH3H]je, KOjy je KOPUCHHUK IPUMAo Tpe
HacTaHKa HaBeJeHe npomeHe.” 3akoHomaBcTBoM Ectonuje npensuba ce na
he ce mpexxuBenIoM CynpyKHHUKY, KOPUCHHKY TIOPOJUYHE MEH3HUjE Y CIyUajy

OpadHOT Apyra HaBpUIMiIa 53 TOAMHE )KUBOTA, KA0 ¥ yJI0Ba Koja 10 CMPTH HHUje HaBpuImia 53
TOJMHE JKUBOTA, JIM je HaBpIIMIA 45 TOIMHA XKHUBOTA, Te hie MpaBo Ha MOPOAWYHY IEH3H]Y
crehn kajx HaBpIM 53 TOXMHE XHMBOTA. YJOBAIl CTHYE ITPAaBO HA MOPOAWYHY NEH3H]y aKO je
JI0 CMpPTH OpavHOT Apyra HAaBPIIHO 58 TOAWHA KUBOTA. 3aKOH O TIEH3M]CKOM U HHBAJIHICKOM
ocurypamy (,,Ciayxx6enn rmacaux PC“, 6poj 34/2003, 64/2004 — omryxa YCPC, 84/2004
— np. 3akoH, 85/2005, 101/2005 — np. 3akon, 63/2006 — omryka YCPC, 5/2009, 107/2009,
101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u 142/2014), anan 29 u 30.

60 3axkoH O OCHOBHMM IpaBHMa Oopamra, BOjHHX WHBAJIMAA M MOPOAMIIA MaluX Ooparma
(,,Cmyx6enu muct CPJ*, 6poj 24/98 , 29/98 , 25/00, ,,Ciryx6enn rmacauk PC*, 6poj 101/05),
qnaH 73, craB 1.

61 Mehytum, y oBoM cilydajy HHje y NMHTamy TpajaH MpecTaHaK HpaBa Ha COIHjAHY
npecranyjy, Beh he poaurTess Mohm na HacTaBM f1a KOPHCTH IPaBO 3a BpeMe JOK JAema
KOPHCTE MOPOIMYHY HHBAIUIHHUHY II0J] yCIIOBOM JIa POJUTEJb HACTABH 1 BPIIU POJUTEIHCKE
JTY>KHOCTH.

3ak0OH O OCHOBHHUM HpaBHMa Oopara, BOJHHUX WHBAJIHMAAa W TOPOJHIA NaIMX Oopara
(,,Cmyx6enu muct CPJ*, 6poj 24/98 , 29/98 , 25/00, ,,Ciryx6enn rmacauk PC*, 6poj 101/05),
qaH 73, craB 2.

62 https://www.missoc.org/missoc-database/comparative-tables/results/ , 22.8.2018.

63 Danny Pieters, The Social Security Systems of the Member States of the European Union,
Intersentia, Antwerp —Oxford — New York, 2002, ctp. 212.
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CKJIallalba HOBOI Opaka TeH3uja ucrinahusary jomr 12 Mecenw, a mociie
POTEKa HAaBEACHOT POKa, IPABO Ha CONMjaliHy mpecTanujy he mpecraru.®

W onpenbama Konsenuwmje Opoj 102 0 MUHUMalHHM HOpMama
COLIMjaJTHE CUTYPHOCTH, y YWIaHy KOjUM ce MpeaBuha y KOjuM ciydajeBuMa
MOe JI0hH 70 CyCIlieH3H]je MpaBa Ha COIMjaJIHy MPECTall|jy, HABOAM Ce Ja
,IIPaBO Ha MPECTalnjy MOXe OUTH CYCIICHIOBAHO, CBE JIOK j& yIIOBUIIA Y
Opaky ca apyrum myuikapiem.® I[TocTaBiba ce MuTame Aa JIM TO 3HAYH Ja
ce ynounu Hehe ucrrahuBaty moponnyHa neH3uja caMo JOK je y Opaky
ca IpyruM MyMIKapuem, a Ja yciel pa3Bojaa Opaka MM CMPTH HOBOT
OpadHOr JIpyra, MOKe TIOHOBO OCTBAPHTH IPABO Ha MOPOIUYHY TCH3U]Y
KOje je CTeKJia MOocje CMPTH IPBOI CylpykHUKa. HaBesieHa cutyaiiyja je
perynucana nponucuma PenyOnnke XpBarcke. 3aKOHOM O MHPOBHHCKOM
ocurypamwy Penyonuke XpBarcke npezsul)a ce He TOTHKO PECTPUKUTUBHO
peliee y Morjeay mpecTaHka npaBa Ha MOPOJUYHY MEH3H]Y, TE CE HAaBOAU
na he KopuCHUKY IpecTaTy MpaBo Ha MOPOJMYHY TICH3Ujy CTyHameM y Opak,
OJIHOCHO TIOCTOjalkheM BaHOpayHe 3aje/HUIIC aKo CY ,,yJOBHIIA, OJIHOCHO
ynoBan muahu ox 50 ronrHa, OCHM ako TO MPaBO UMajy 300r TOTITYHOT
ryOuTKa pamHe crnocoOHocTH .*® MeljyyTUM, HaBeACHM IpEeCcTaHaK IMpaBa
moryhe je u 1a Oyzie caMo PUBPEMEHOT KapaKTepa, o] YCIOBOM J1a je JIOLIO0
JI0 TIpeCTaHKa HOBOT' Opaka, OJIHOCHO BaHOpaYHE 3aje/{HUIIC Ha OCHOBY KOje
yJI0BaIl, OJJHOCHO yJI0Ba HHjE OCTBAPHO MPABO HA MOPOIUYHY TICH3H]Y, Al
caMo aKko MMa JICTE U3 IPETXOJIHOr Opaka Uik BaHOpauHE 3aje/HULIE KOje je
KOPHUCHHK TIOPOJAMYHE MEH3H]E U JIa TPeMa TOM JICTeTy 00aBJba POIUTEIbCKY
nysxHoct.”” Hamm Baxkehu mponucH, Kao MITO je HABEACHO HE PEryJIuily
HaBeJICHY CUTYallH]y, a MpaBo Ha MOPOAMYHY MeH3Hjy npectahe camo ako
yJi0Ba MPOo¢)eCHOHAITHOT BOJHOT JIMI[A CKJIOIK HOBH OpaK.

64 https://www.missoc.org/missoc-database/comparative-tables/results/, 22.8.2018.

65 Konsenmujom 0poj 102 ce He mpenBuhja obGe3deheme ymoBaia, anu ce aHAIOTHjOM
MOXKE CMaTpaTd Jia MCTa pelliea Bake U 3a BHX, a Yy IMONIeAy CKIalamba HOBOI Opaka.
Cnunyne onpende y morieqy NpecTaHKa IpaBa Ha COLMjajHy MpecTalujy npensubhajy ce u
Konsenuujom 6poj 128 o qaBammMa 3a ciydaj CTapoCTH, HHBAJIMIHOCTH U CMPTH XpaHUTEIba
nopoautie. Kousenmuja 6poj 102 o MuHMMamIHUM HOpMama colujasiHe curypHoctu (Social
Security Minimum Standards Convention No. 102), unan 69, craB 1, Tauka u; Konsenuuja
Opoj 128 o maBamuMa 3a Cllydyaj CTApOCTH, MHBAIUIHOCTH M CMPTH XPaHHUTEIha MOPOIHUIIC
(Invalidity, Old-age and Survivors’ Benefits Convention No. 128) , unau 32, craB 1, Tauka I.
66 Zakon o mirovinskom osiguranju (,,Narodne novine®, 6poj 157/13, 151/14, 33/15, 93/15,
120/16, 18/18 u 62/18), unan 75, ctas 1.

67 Zakon o mirovinskom osiguranju (,,Narodne novine®, 6poj 157/13, 151/14, 33/15, 93/15,
120/16, 18/18 u 62/18), unau 75, ctas 2.
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3.6. OcyhuBaHOCT K20 OCHOB 32 IIPECTAHAK
NpaBa HA COLUjaJIHy NpecTalujy

Kao noceOHO nuTame rnoctaBba ce 1a Jii 0Cy/1a 3a Oapel)eHo KpUBHUHO
JICJI0 MOXKe OMTH OCHOB IIPECTaHKa MpaBa Ha COIMjaJIHY MPECTaIujy,
OZTHOCHO Ja N he JuIly Koje ce yNnyTH Ha HU3Ip)KaBame Ka3zHe 3aTBopa
pecTaTy IPaBo Ha COLUjaTHy npectanujy. KpuBnunu 3akonuk PemyOnnke
CpoOuje npeasuba na ocyne 3a oapeleHa KpUBUYHA Jiejia WM Ha oapelheHe
Ka3He MOT'y MMaTH 3a MPaBHY MOCICIUIlYy MTPECTaHaK, OJHOCHO I'yOUTaK
onpehenux npasa uiu 3adpaHy cTuiama oapehenux npapa.*® EkcrmmuTHO
ce yTB)yjy BpcTe mpaBHHX MOCIEAMIIA OCY/IE KOje Ce OHOCE Ha MpecTaHaK
WU ryouTak oapelheHux mpasa, ajid ce He youaBajy ojpeaoe Koje Ou ycien
ocyie 3a oapeheHo KPUBUYHO JIENIO0 JIOBEJIE 10 PeCTaHKa IpaBa Ha COLHjaTHy
npecraujy.*”’

3aHUMJIBMBE Cy Ofipei0e TI0jeJUHUX MPOITNCA, YCBOJEHHX TPHIECETHX
roauaa X X Beka, KojumMa je ouia npeasuhena moryhHoct ryOuTKa mpaBa Ha
CTapOCHY TICH3H]jy YCJIe/l OCy/Ie 3a HajTexa KpUBHUHA Jienia. [IpaBUITHUKOM O
NeH3UOHOM (OHTy 0c00Jba JprkaBHe XUMOTEeKapHe OaHKe peaBul)eHo je 1a
NICH3MOHEP TYOU IPaBoO Ha JIMYHY MEH3U]y T'yOUTKOM JIP’KaBJbaHCTBA, OCYI0M
3a 3JI0YMH WJIM Ha T'yOWTaK YaCHHUX IpaBa, JUCIUIUIMHCKOM MPECYAOM U
cmphy.”” MTHTepecaHTHO je aa ce BaxkehnM mpornucuma o 00pauko HHBAJIUICKO]
3amtuTH, npeasuha jga he nmpectatu nmpaBo Ha mpecranujy O0opiry, BOJHOM
WHBAJIULY U YIAHY TIOPOAMIIC MMaJor OOpPIa, Ka0 U WiaHy TOPOIAKIIEC BOjHOT
WHBAJIUIa, ako je ocyhjeH MpaBHOCHAaXKAHOM CYJICKOM IpecyioM 300r
y4eCTBOBama y paTy Ha CTPAHU OKyIaropa MM HErOBUX MoMarada, Kao
1 aKo je ocyheH mpaBHOCHAKHOM CYJICKOM ITPECY/IOM 3a paTHe 3710unHe.”

Baxehu pagnonpasuu nponucu PenyOnuke CpoOuje nipeasubajy
Jla 3ar0CJICHOM IpecTaje paJHU OJTHOC MO CHJIM 3aKoHa Kajaa ce ynyhyje
Ha M3/IPXKaBamke Ka3He 3aTBOpa WM Mepe 0€30€IHOCTH y Tpajamy JykKeM
68 Kpusmunn 3akonuk (,,Ciryx6enu rmacauk PC*, 6poj 85/2005, 88/2005 — ucmp., 107/2005
—wucmp., 72/2009, 121/2012, 104/2013, 108/2014 u 94/2016), unau 94, ctas 1.

69 IlpaBHe mocienuie ocyae Koje ce OJHOCE Ha MPeCTaHaK WM ryOuTak oxpelheHnx npasa
Cy: IpecTaHaK BPIIEeHA jaBHUX (YHKIIH]ja; IPeCTaHaK PaIHOT OJJHOCA WU IIPECTaHaK BPIICHa
oznpeleHOr Mmo3MBa WM 3aHMMama M TyOWTak ofpeleHmx no3Boia WM onodpema Koja ce
Jlajy OJUTYKOM JpXKaBHOT OpraHa WJIM OpraHa JIOKaJHe caMmoynpaBe. KpuBHYHH 3aKOHHK
(,,Cyx6ern rmacauk PC“, 6poj 85/2005, 88/2005 — wucmp., 107/2005 — ucmp., 72/2009,
121/2012, 104/2013, 108/2014 1 94/2016), unan 95, cras 1.

70 IlpaBumauk o meH3noHoM (oHmy ocoOspa JlpxkaBHe xumorekapHe Oanke, [Ip:kaBHa
mrammnapuja Kpassesune Jyrocnasuje, beorpax 1939, wr. 19. n 20.

71 3akoH O OCHOBHMM IpaBHMa Oopara, BOjHHX WHBAJIMAA M MOPOAMIA MalHX Oopara
(,,Cmyx6enu muct CPJ*, 6poj 24/98 , 29/98 , 25/00, ,,Ciryx6ern rmacauk PC*, 6poj 101/05),
uiiaH 74-75.
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on mect mecenn.”” [ToctaBiba ce MUTaWkE a JIM CE UCTO MPABHIIO MOXKE
IPUMEHUTH U Ha COLIMjaIHONIPpaBHe onHOce. Exempli causa, na nu he nuie
Koje je ynyheHo Ha M3/ip)KaBame Ka3He 3aTBopa MOhH M Jajbe Jia OCTBapyje
paBO Ha HOBUAHY HAKHAaJy 3a clydaj He3zamociieHocTH. CMaTpamo Ja
HaBeJleHa CUTYyaluja Huje Moryha, jep ynyhuBameM Ha H3/Ip)KaBame Ka3He
3aTBOpA, KOPUCHUK MTPaBa Ha HOBUAHY HAKHAJy 3a Clly4aj HEe3aIOCICHOCTH
Hehe OuTH y MoryhHoctu aa usBpiaBa cBoje odaBese nmpema HannonanHoj
CIIy>K0U 3a 3amolbaBame, KOje ce OrjIe/a)y, Kao IITO j¢ IMPETXO0IHO HABEICHO
y aKTUBHOM Tpaxemwy ojarosapajyher 3amociema u 00aBe3u jaBibamba
Ha/IekHOj punujanu Hannonanxe ciryx0e 3a 3amonsbaBambe CBAKIX MECell
naHa. Mehytum, Baxxehn 3akoH 0 3anolibaBamby U OCUTYypamy 3a Cllyuaj
HE3aroCICHOCTH Ha HEKM HAuWH Mpey3nMa peliekhe u3 3aKoHa O paiy, Te
npeasula na ce ucara HOBYaHE HaKHaJe 00ycTaBJba 3a BpeMe 3a Koje
MHpY]y MpaBa Mo OCHOBY HE3aIMOCICHOCTH, M TO TOKOM H3JIp)KaBarba Ka3He
3aTBOpa, Tpajama MPUTBOPA, U3PEUCHE Mepe 0e30CeIHOCTH, BACIIUTHE WU
3alITUTHE MEPE Y Tpajamby 10 IecT Mecenn.” Mako ce 3aKOHOM eKCIUTUIIUTHO
He npeaBuba, 3akipydyje ce na hie 10 TpajHor npecTaHka mpaBa Ha HOBYaHY
HaKHaIy 3a CiIy4aj He3aloCJICHOCTH JONHM y CUTYyalHuju Kaja je KOPUCHUK
HOBUaHe HaKHaje ynyheH Ha U3pKaBambe Ka3He 3aTBOPA Y Tpajamby JAyKeM
OJ1 IIECT MECEIIH.

HacynpoT ToMme, BakehuM 3aKOHOM O 37paBCTBECHOM OCHUTYparby
npenBuba ce 1a HaKHAA 3apajie TOKOM IPUBPEMEHE CIIPEUCHOCTH 3a paji He
HpUIaja JUIHMa Ha U3/IpKaBamy Ka3He 3aTBOPA U JIMIMMa [TpeMa Kojuma ce
crpoBozu Mepa 6e30e1HoCTH 00aBE3HOT ICUXUjaTPHjCKOT JICUCHa U 1y Bakbha
y 3I[PaBCTBEHO] YCTAHOBU M 00ABE3HOT JICUCHHa aJIKOX0JINYapa M HApKOMaHa y
31paBcTBeHOj ycTtaHoBu.* [locTaBiba ce Kao MUTakE OMPaBAaHOCT HaBEICHE
onpenoe 3akoHa, MOCeOHO aKo je y MUTamwy Tpajambe KaszHe kpahe of mect
MeceIH, YCIIeNl Yyera He J0Ja3u JI0 pecTaHKka paaHor ofgHoca, Beh paaHu
OJTHOC MUpY]e.

HHTepecaHTHa Cy pellieha XPBAaTCKOT 3aKOHOJAABIIA, KOjUMa Ce
npensula na he ocurypaHuky Koj Kojera je JeTMMUYHHI WU IOTIYHHU I'yOuTaK
pajiHe CrIocOOHOCTH HACTAO KA0 MOCIIEANIIA PAIIHE 32 KOjY je MPABOCHAKHOM
npecynom ocyleH 3a KpuBuuHa jiena npoTus Penyoirke XpBaTcke, KpuBHYHA

72 3axkon o pany (,,Cmyx6enu macauk PC“, 6poj 24/2005, 61/2005, 54/2009, 32/2013,
75/2014 n 13/2017 — omnyxa YC), unan 176.

73 3akoH 0 3amoNUbaBamby U OCUTYpamby 3a CIIydaj He3anocyeHocTH (,,CirykOeHH ITTacHUK
PC*, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 n 113/2017 — np. 3aKkon), wiaH 75.

74 3axoH o 3apaBCTBEHOM ocurypamy (,,Ciyxoenn rmacauk PC“, 6poj 107/2005, 109/2005
—wucmnp, 57/2011, 110/2012 — ommyka YC, 119/2012, 99/2014, 123/2014, 126/2014, 106/2015
n 10/2016 — np. 3akon), wian 85, cras 3.
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JieJia TPOTUB PaJHUX 00Ca M COLMjaTHOT OCUTYparma W KpUBUYHA Jiesa
IPOTHUB YOBEYHOCTH M JBYACKOT JOCTOjaHCTBA, Ka0 W KpUBHUYHA Jeja
IPOTHUB BPEIHOCTH 3amITHNEHUX Mel)yHapOIHUM TIPaBOM, IPECTATH MTPABO
Ha MHBAJIUCKY MCH3Ujy OCTBAPEHO Ha OCHOBY TOT JCIMMHYHOT, OJHOCHO
MOTITYHOT TYOWTKa pajHe crocoOHOCTH.” MeljyTuM, ako MOCTOjU MPaBo
YJIaHOBA TIOPOJIUIIE OCUTYPaHUKa Ha U3APKABAE Ol CTPAHE OCHTYPAaHUKa,
werosa hie ce MHBaNU/ICKa MIeH3HUja ucriahnBaTH THM YIaHOBUMA TIOPOIHIIE
y BHCHHH TIopoanyHe neH3uje.’® CiaeacTBeHo ToMe, KOpUCHHUKY he npectatu
paBO Ha MHBAJUJICKY MEH3H]Y, aii he YIaHOBU HETOBE MOPOIHUIIC, MO
YCIIOBOM JIa HX je KOPHUCHUK KOME je TIPECTao MpaBo U3Ap:KaBao, OCTBAPUTH
IPaBO Ha MOPOJMYHY MCH3U]Y.

3.7. Ilpecmanak npasa na coyujanny npecmavyujy auuyy
Koje je npoy3poKo6ano HaCMmaHaK cOyUjaino2 pusuKa

IlocraBipa ce muUTame Aa JIM JIHIE KOje je caMO MpPOy3pOKOBAJIO
HACTaHaK ojpeleHOr COUMjaHOT PU3UKAa MOXKE OCTBAPUTH IPaBO Ha
COLIMjallHy npecTanujy. Exempli causa, ako je 10 mpecTaHKa paJIHOT OJTHOCA
JIOIIUIO OTKa30M YTOBOpa O pajy OJ] CTpaHe 3aroCiIeHOT WIIN CIIOpa3yMHUM
MPECTAaHKOM PAIHOT OJHOCA, OCHTYpaHHK Hehe OCTBapuUTH IMpaBO Ha
COIMjaIHy TIPECTAIN]y jep ce 3aKOHOM IpeBula ia he ce Ta mpaBa OCTBapUTH
caMo aKo je y MuTamy HeCKPHBJbEHA WIIM HEBOJbHA HezanocneHocT.”” Takole,
JIMILIE KOje je TPOY3POKOBAJIO CMPT OCUTYPaHUKa, OJHOCHO KOPUCHHUKA TTpaBa,
HaMEpHO WM KPajEbOM HEMa)X oM, HE MOXKE TT0 TOM OCHOBY OCTBAPUTH ITPABO
Ha MOPOAWYHY meH3Hjy.”® Mako To 3aKOH O MEH3UjCKOM M WHBAJIHJICKOM

75 Zakon o mirovinskom osiguranju (,,Narodne novine®, 6poj 157/13, 151/14, 33/15, 93/15,
120/16, 18/18 u 62/18), unau 59, ctas 10.

76 Zakon o mirovinskom osiguranju (,,Narodne novine®, 6poj 157/13, 151/14, 33/15, 93/15,
120/16, 18/18 u 62/18), unan 59, ctas 11.

77 3akoH 0 3aroNUbaBamby U OCUTYpamy 3a CIIydaj He3anocseHocTH (,,CiryOeHH ITacHUK
PC*, 6poj 36/2009, 88/2010 u 38/2015, 113/2017 n 113/2017 — ap. 3aKkon), wiaH 67.

78 3akoH O TEH3MjCKOM M HHBAIHJICKOM ocurypamy (,,CiyxOenn miacauk PC, 6poj
34/2003, 64/2004 — omnyka YCPC, 84/2004 — np. 3akown, 85/2005, 101/2005 — np. 3akoH,
63/2006 — ommyxa YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014
n 142/2014), anan 36.

Hcto Tako, omrykom BpxosHor cyna CpOuje yTBpheHo je na ,Juie Koje je MPOy3pOKOBaIO
CMPT OCHUTYpaHHNKa KPUBIYHNM JIeJIOM YOHCTBA HE MOXe 10 TOM OCHUTYPaHHKy crehu mpaBo
Ha MOPOJWYHY IEH3HU]jY, jep Ce YNmbeheM KPUBHIHUX Jiella He Mory obe3behuBaru yciaoBu
3a TIpU3HAaBambe HEKOT IIpaBa M3 IIEH3HMjCKOT M HMHBAIHJICKOT OcUrypama. OCIopeHHM
pemiemeM o10ujeH je TyKOEeHH 3aXTeB TYKHJbE 3a IPU3HAmE [IPaBa Ha ITOPOIHUYHY HEH3H]Y, C
00pa3noXemeM J1a je CMPT OCHTYpaHHKa HACTYNHIa KPUBHIHUM JIEJIOM TYXKUJbe, 300T dera
je oHa ocyhena Ha Ka3Hy CTpOTOr 3aTBopa, T€ 300T IPOy3pOKOBaHE CMPTH OCHUTYPAaHHKA,
TY)XWJba He Moke cTehu mpaBo Ha mopoxuuHy neHsujy. HeocHoBaH je mpemior TyXuibe 1a
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OCUT'ypamy CKCIUIMIMTHO HE IMPOIUCYje, JHUIE KOje je CBOjOM BOJHOM
[IPOY3POKOBAJIO MOBPE/LY YCIIE/ KOj€ je HAaCTYIHIIa MHBAJIUIHOCT Hehie Mohiu
Jla OCTBapH NPaBO Ha MHBAIUJCKY TeH3ujy. OBe oapende nMajy KopeHe u
y Halllo] MPABHO] TPAJUIIU]jH, T€ CE jOII 3aKOHOM O OCUTYparby paJHUKa U3
1922. ropune npensuhano na ,,Ha MHBAUACKY PEHTY (IEH3HUjY) HeMa MPaBo
JIUIIE, KOj€ j€ H3HEMOIIOCT HAaMEPHO IPOY3POKOBAJIO UJIH JIUIIE, KOje j& CBOjY

H3HEMOTJIOCT IPOY3POKOBAJIO U3BPIY|yhU 3JI04HH, KOJU j€ CYJACKUM IIyTeM
79

yTBpheH .
MelhyTtum, moryhe je na ce 3a HaBejeHEe YNHCHHIIE HAKHAIHO Ca3Ha,

OJIHOCHO M0 CTHIlalky IIpaBa Ha COIMjaJIHY MpecTanujy, Te he ymnpaso
Ca3HamkC TUX HOBUX YMHILCHUIIA NIPCACTAB/baTU OCHOB 3a IPECTaHAK IIpaBa
Ha couujanHy npecranujy. Crora he mpaBo mpecTatu y CUTyalHju aKko ce
yTBP/IH /12 je KOPUCHHUK MpaBa Ha COLMjaTHy MPECTAIIH]y caM IPOy3POKOBA0
noralyaj Koju je J0BeO 710 OCUT'YpaHOT Cilydaja U KOjH je J0BeO 10 oxpeheHux
MOCJICINIIA, YCIIEN KOJUX j& OCUT'YPaHUK OCTBapHO MPABO HA COIUjAJIHY
npectauujy. Ha nmpumep, ako ce yTBpAH HaKHAHO Ja je OCHUTyPaHUK caM
POy3pOKoBao Hecpehy Ha pajay yciel Koje je HaCTyIHIa MHBaJIUIHOCT, a
Ha OCHOBY KOje je OCTBapHo IIpaBo Ha HHBAIIMJICKY neH3ujy. Takole, jacHo ce
npenBuha 3aKOHOM O MMEH3UCKOM M MHBAJIHUICKOM OCUTypaby Jia he npaso
Ha MMOPOJIUYHY IEH3U]y MPECTATH YJaHy MOPOJUIIE aKO j& MPAaBOCHAXKHOM
npecyaoM ocyheH 3a CMpT JIMIa [0 OCHOBY KOTa OCTBapyje, OHOCHO KOPUCTH
npaBo.*’ [To3uTHBHONIPAaBHU IPONKCH TIpeBUl)ajy U MPEKPIIajHY OATOBOPHOCT
OCHT'YpaHHMKa KOjU HaAMEPHO MPOY3POKYje HECIIOCOOHOCT 3a paJi UIu aKo
HaMEPHO CIIPEYH 03/IPaBIbEHHE, OAHOCHO OCIIOCO0IbABALE 32 Pl HITH aKO Ce
3a BpeMe MPUBPEMEHE CIIPEYCHOCTH 32 paji 0aBH MPUBPEIHOM HIIH JAPYTOM
JYKpeaTHuBHOM aKTUBHOIINY.!

3aKOHOM O 3J]paBCTBEHOM OCUTYpamy ce MpeaBul)a 1a OCHTypaHUuKy
IPUBPEMEHO CIIPEUCHOM 3a paji He MPHUIIa/ia MPaBo Ha HAKHALY 3apajie aKko
je HaMEpHO MPOY3POKOBAO HECIIOCOOHOCT 3a Paji, aKo je HEeCIOCOOHOCT 3a
paji Ipoy3pOKOBaHa aKyTHUM IHUjaHCTBOM HJIM YIIOTPEOOM ICUXOTPOITHUX

ce MPEAMETHO Pellere TOHUIITH, Ca H3PaKEHNM CTaBOM Ja O beHOM IIPaBy Ha MOPOANYHY
NIeH3H1jy Tpeba oUTyMBaTH HCKJbYIHBO Ca CTAHOBUIITBA IIPOIIHCA KOJUMA CE PETYJIHIITY ITpaBa
13 NIEH3UjCKOT M HHBAINICKOT ocurypama’. Omryka Bpxosuor cyna Cpbuje, V. 7534/77. Has.
mpema: /1. CumonoBuh, op. cit., ctp. 395.

79 3akoH o ocurypamy pamHuka ox 14. maja 1922. rogmue, 00jaBibeHO y: PamHW4YKO
3aKOHOAABCTBO, KibHra Jipyra, M3naBauka kmmxapuuna I'enie Kona, beorpan 1925, unan 70.
80 3akoH O NEH3WjCKOM M HHBAJIHACKOM ocurypamy (,,Ciayxbenn mracauk PCY, 6poj
34/2003, 64/2004 — omryka YCPC, 84/2004 — np. 3akon, 85/2005, 101/2005 — nmp. 3aKoH,
63/2006 — ommyxa YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014
n 142/2014), anan 118.

81 b. Jlybapna, op. cit., cTp. 464.
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CYIICTAHIIH, aKO j¢ HAMEPHO CITPeuaBao 03/1PaBJbeHhe OHOCHO OCIIOCO0IbaBabE
3a paj, ako ce 0e3 OMpaBIaHoOr pa3jiora He MOJABPIHE JICUeky, OCUM aKo 3a
Jleuehe HUje ToTpebaH NprcTaHak npeaBul)eH 3aKoHOM, ako ce 6e3 OrpaBaaHor
pasJiora He jaBu U3a0paHOM JIeKapy 3a OlEHY PUBPEMEHE CIIPEYCHOCTH 32
pal UK ce He 0/1a30BE Ha MO3MB JICKAPCKE KOMHUCH]E Y POKY O/ TPH JIaHa OJt
JlaHa HacTaHKa MPUBPEMEHE CIPEYCHOCTH 3a paji, OJIHOCHO O JaHa 100ujama
T03KBa 32 M3JIa3aK Ha JIEKapCKy KOMHCH]Y, OHOCHO OJf IIPECTaHKa OKOJTHOCTH
KOje Cy Ta y TOME CIIpeuaBalie; ako ce 3a BpeMe MPUBPEMEHE CIIPEUYCHOCTH
3a paJ 0aBW MPUBPEIHOM HWJIM APYrOM aKTHUBHOIINY KOjOM OCTBapyje
MIPUXOJIE; aKo 03 I03BOJIE CTPYYHO-MEUIIMHCKOT Oprana MaTuuHe Quinjase,
omHocHO Perry6imuakor Gona, oTIyTyje U3 MecTa mpeOuBaNIITAa, OTHOCHO
OopaBuIlITa MK aKO n3a0paHH JIeKap, OJJHOCHO OpraH HaJJIe)KaH 32 KOHTPOITY
OCTBapHUBama Mpasa U3 00aBE3HOT 3[PaBCTBEHOT OCUTYpatha, YTBPIH J1a He
HOCTyIa MO YIYTCTBY 3 JICUCHE; ako MPHUMa HaKHAAY 3apaje 1Mo APyruM
HPOITUCHMA; aKO 3JI0yIOTPeOu MpaBo Ha KOpUINeke 0ICYCTBOBaba ca paia
300r IPUBPEMEHE CIIPEYCHOCTH 3a paj Ha JApYrd HauuH.*> YKoIMKo ce Te
YHILCHUIIC YTBP/IC MOCIIC CTUIIAkha ITPaBa Ha HAKHALY 3apajie, OAHOCHO MOCIIe
OCTBapHWBama MpaBa Ha HAKHAMY 3apajie, UCIUlaTa HaKHaje ce 00ycTaBiba,
a WCIUTaTHIIAIl HAKHAJe WMa TIpaBo Ha moBpahaj ucmmahenux cpemcrasa.®
3akJpydyje ce Jla y HaBeJICHOj CUTYaI[HjH He J0JIa3U CaMo JI0 [TPECTaHKa IpaBa
Ha COLMjaJIHY IpecTaiujy, Beh ucriaTuial npecTraiuje, OJHOCHO JIPYTH
cyOjeKaT coIujaTHOIPaBHOT OJIHOCA, Y OBOM ciiy4ajy PernyOnunuku donj 3a
3[paBCTBCHO OCUTYpame MMa IpaBo Ha moBpahaj ucraheHux cpencrasa,
jep je y nuTamy npuMep CTullama 0e3 OCHOBA.

4. 3ak/pyuak

HeomnxonaH je oaroapajyhu HOpMaTUBHH OKBHUP, KaKO OU C€ TPEIM3HO
OJIPEAMIIN 3aKOHCKH OCHOBH 32 [TPECTaHaK IpaBa Ha COIMjaJIHy IpecTalujy,
Kao0 MITO je To ypeheHo 3aKOHOM O 3alol/baBaby M OCUTYpamby 3a Clydaj
HE3ar0CICHOCTH, a KaKo OW ce KOPUCHUIIY [TpaBa yIo3HAaJIH! ca CydyajeBuMa

82 3akoH 0 31paBcTBEHOM ocHrypamy (,,Ciryxx6enu rmacauk PC*, 6poj 107/2005, 109/2005
—wucmnp, 57/2011, 110/2012 — ommyka YC, 119/2012, 99/2014, 123/2014, 126/2014, 106/2015
n 10/2016 — np. 3akon), wiaH 85, cras 1.

3noymorpeba mpaBa Ha OJCYCTBO 300T NPHBpEMEHE CIPEYEHOCTH 3allOCIIEHOT 3a paj W3
3[paBCTBEHHX Pa3jiora IPeACTaB/ba U ONPaBIaH OTKA3HH PA3JIOr y HAIIUM PaJHONPABHUM
nporucnma. O tome, onmmpruje kox: Jb. KoBauesnh, Bawanu pasnosu 3a omkas yeosopa o
paoy, Ipasan dakynrer Yanusepsurera y beorpany, beorpan, 2016, ctp. 375-393.

83 3akoH 0 31paBcTBEeHOM ocHrypamy (,,Ciryxx6enn rmacauk PC*, 6poj 107/2005, 109/2005
—wucmnp, 57/2011, 110/2012 — ommyka YC, 119/2012, 99/2014, 123/2014, 126/2014, 106/2015
n 10/2016 — np. 3akon), wiaH 85, cras 4.
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4ije HACTyIame MOXE MPOY3POKOBATH MPECTaHAK MpaBa Ha MPECTaIH]y.
[Mocnenwux roauHa, nocebaH HHTEPEC 3aKOHOIABIIA, OTHOCHO JIp)KaBe je
Ja cMambKi Opoj KOPUCHHKA COLMjaTHUX MpecTaiuja, MpPBEeHCTBEHO 300T
KOHCTAaHTHUX Jie(DHIINTA KOJHU CE jJaBJbajy, IPe CBEra y MNeH3UjCcKIM (hOHI0BUMA.
VYenen tora ce npeasulajy CTpOKHU YCIIOBH 3a CTUIALE [TPaBa HA COIMjaIHE
npecralidje, ajid U CaHKIIMje 32 KOPUCHHUKE KOjU HE U3BPIIIaBajy cBOje 00aBese
npema cy0jeKTy COIMjaTHOIPABHOT OJIHOCA KOJU BPIIH HCILIATY ITpecTaluje.

Ha ocHOBY M3BpIIICHE aHAIN3E, YMHH CE JIa OBAj HHCTUTYT COLIUjaTHOT
npaBa HeMa oaroBapajyhe mecto y BaxkehuM HAaIIMOHATHUM MPOMHCHAMA,
KojuMa ce ypehyje o6e30eheme pa3TuunTHX BUI0BA COIIMjATHUX IPECTaIlHja
3a cIy4aj HacTyIama HEKOT O] COLMjaIHUX pu3nKa. M3y3erak npeacraBiba
3aKOH O 3alolJbaBalby U OCUTYpakby 3a CIIy4aj HE3aloCICHOCTH, YHje Cy
oJipei0e y Morjiey MpecTaHKa MpaBa Ha COLMjaIHy PECTal|jy NPHIMYHO
PECTPUKTUBHE M YjEJHO Ha IITETYy KOPHCHUKA MpaBa U3 OCUTypama 3a
ciyuaj HesanocheHoctu. Crora Ou, de lege ferenda, kao mTo je MPETXOIHO
HaBEJICHO, BaJbaJio y TI0jeIMHUM JIoMahinM mporucuma, Kojuma ce peryJiuiie
OCTBapWBame U CTHUIAKE IPaBa Ha COIUjaHY IIPECTalH]y, PEABUICTH,
ako To Beh HHje yUHIbeHO Kao IITO je TO CIy4aj y BHUILE MyTa CIOMEHYTOM
3akoHYy 0 3aMolllJbaBarby U OCUTYpPakby 3a Clyuaj He3aI0CICHOCTH, 3aKOHCKE
OCHOBE 3a IIpeCTaHaK MpaBa Ha COLMjaJIHY MIPECTAIH]y, & KaKo O ce uzderse
moryhe HegoymuIe y npakcu. To OM CUTYpHO JIOBEJIO 0 00JbE 3aIlITUTE
KOPHCHHKA IpaBa, a YjeIHO OM U MOJUIJIO CBECT CaMHX KOPHCHHUKA, a y
1[UJbYy U30eraBama Moryhinx 3jmoynorpeda u Heu3BpilaBama odaBe3a rnmpemMa
JIPyroj CTPaHH COIMjaIHOMpaBHOr ofgHOca. CMaTpamMo Ja ce M3JI0KEHU
IPeUIo3N YKIIanajy y KOHILENT ak THBALMOHE TIOJTUTHKE JpKaBe 0J1arocrama,
KOjEM TEXe CaBPEeMEHH CUCTEMHU COLIUjaTHE CUTYPHOCTH, & KOjH 3aCUTYPHO
Hpe/cTaBba 00JbY OIMIIM]y O] CTAJHOT MOOILITPABakha YCIIOBA 32 CTHIIAKE
IpaBa Ha COILMjaJIHe IIpecTalluje.
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Termination of the Right to Social Benefits

Summary

The subject of this article is an analysis of the concept of the termination
of the right to social benefits. In professional literature it is considered that
social benefits constitute an object of social law, and consequently social law
is defined as a right to social benefits. The applicable legal provisions in the
field of social law envisage the conditions for acquiring and exercising the
right to social benefits. However, regulations that precisely determine the
basis for the termination of the right to social benefits are rarely observed.
1t is therefore necessary to determine when and in which cases there is a
cessation of rights, in order to solve certain problems that are increasingly
perceived in practice. The author sets the basic goal of looking at different
grounds for the termination of the right to social benefits, in order to properly
analyze the circumstances in which the right terminates. For the purpose of
a comprehensive analysis of the concept, the author considers the following
situations that constitute the basis of the termination of the right to social
benefits: the termination of the right to benefits by the death of the beneficiary,
the termination of the right after the expiration of a certain period, termination
of rights by the will of beneficiaries and the termination of the right to benefits
due to the cessation of one of the conditions. Also, the article will analyze the
solemnization of a new marriage of family pension beneficiaries and senten-
cing to prison as a basis for the termination of the right to social benefits.
Finally, the termination of rights is also considered in situations where it is
established that the beneficiary of the right himself caused the occurrence of
a social risk, on the basis of which he acquired the right to social benefits.

Key words: social benefits; termination of rights, social-legal relation,
social risk.
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W3BopHHM Hay4HU 4yiaHak™
Japko Boswcuuuh,’
Acucmenm Ilpasnoe ¢paxyimema Ynusepsumema y Hoeom Caody

UDK: 331.641:342.7

I'PAHHIE IIOC/IOJABYEBUX HA/I30PHUX
OBJIAIIIREKHA Y OJHOCY HA 3ALITUHTY
IIPABA HA IIPUBATHOCT 3AIIOCJIEHHX

Ancmpakm: Y nociedrmux HeKOAUKo OeyeHujd, paoHo Npaso
CBOJY MPAOUYUOHATHY YI02Y apbumpa uzmehy cynpomcmasbeHux
unmepeca nociooasya u 3an0CieHo2 WUpY U Ha RUMare cykooa
usmehy nocnooasuesux HAO30pHUX osrauhiera ca jeOone cmpaue, u
npasa 3anocienoz Ha nPUSAmHOCm y paotom 00Hocy, ca opyee. Kaxo
Je 080e peu o jeOnHom 00 ecenyujarnux osrauthierba nocio0asya us
00OMEHA 1be208e YNPABbAUKe GLACHU U JEOHOM 00 (PYHOAMEHMATHUX
/BYOCKUX Npasa, 0asarbe 002080pa HA NUMAlbe 20e C) epanuye
noc100ague8uUx HAO30pHUX osrauthersa y 0OHOCY HA 3aWMUNY
npasa Ha NPUSAMHOCH 3aN0CIEHUX NPEOCMAB/bA CEOJEEPCHU U3A308
3a paoHo npaso, Koju ca HOBUM MEXHOIOWKUM docmuHyhuma Ha
nosbYy Mepa HA030pa nocmaje cée ypeenmuuju 3a peutasarse.

Kwyune peuu: npaso na npueamnocm, ynpassaixa 61acm nocio-
dasya, npaena cybopouHayuja.

1. O Hap3opuum oBjamhemUMa MOCJI0AABIA

Pannu omHOC jecTe ogHOC HejeqHakuX cyOjekara. [Ipe cBera ped je o
eKOHOMCKOj HEjeJHaKOCTH, jep MOCI0AaBall y pajHu OJHOC YHOC KaIluTal
(y BuIy cpencraBa 3a paj) KOjU Ha TPXKHUIITY pajia U KaluTaa MpeacTaBiba
nedunrTapHu GaKTop MPOU3BOAE, IPH YEMY, PaJIHU OHOC 3a ITOCIOaBLA
IpelcTaBba caMo jelaH O HaYyMHa 3a OIJIOAmY Tor Kanurtana. Ca apyre
CTpaHe, paJIHU OJIHOC 3a 3aIIOCIICHOT jeCTe INIAaBHHU U3BOp 3a 00e30ehuBame

" e-mail: d.bozicic@pf.uns.ac.rs
Pao npummwen: 12.07.2018.
Pao npuxsahen: 23.08.2018.
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cpezcTaBa 3a ersucTenInjy.! OBa eKOHOMCKA HEjeTHAKOCT CyDjeKara pajHor
OJTHOCA MMa W CBOjy IpaBHY MaHH(ECTalujy y BUIY jeJHOT O OUTHHUX
eJieMeHaTa paJiHoOT 0J{HOCca” - cyOopauHanuje. Y OMTH OBOT €JIEMEHTA PaJIHOT
OJIHOCA jecTe BPILICHE pajia 3arocieHor noj Bianrhy mocioaasia, A0K ce
EroBa CaAp)KMHA UCTI0JhaBa KPO3 Pa3InunTa IPABOM IIPU3HATA oBiaiihema
rmocJioaBia koja ce oapehyjy kao merosa HopMaTHBHA, yIIpaBJbauyka U
IUCLIUILIMHCKA BJIACT.

Hanzopha oBnamnihierma ocio/aBiia mpousiase u3 beroBe ypaBibauke
BJIACTH KOja MOJpa3yMeBa IIPaBo MOCIO/aBIIA Ia OpPraHu3yje paj 3arocieHuX. !
Ta opraHu3zainuja caMor Ipoleca paja OCTBapyje ce Impe cBera Kpo3
JIOHOIIICHE O/ITyKa M M3[aBare HAJIOra M YIYTCTaBa 3a pajl 3armocjieHuMa.
IMonjenHako BaXkaH acleKT yIpaB/bauke BIACTH MMOCIOIABIIA IPEICTABIbajy U
HaJ30pHa OBJIaNINeHa Koja [oIpa3yMeBajy MpaBo MoCIoaBlia ja Haarjie/a,
OJIHOCHO KOHTPOJIMIIIC peajn3alnjy U3IaTuX paIHUX HAJlora U ynyTcTaBa
3aIociieHNMa, Kao U pe3yJsitaTe HbUXOBOr pajaa. HauuHM, TauHUje METOIH,
yTEeM KOjHUX C€ OCTBapyje Haa30p HaJ pajoM 3aMoCiICHUX Cy OpojHm,’ a
jene3a MOryhHOCTH IIMPU Cce M3 JlaHA y JaH ca NePMaHCHTHUM pa3BojeM
UHPOPMALMOHUX TEXHOJOTH]a.

Pa31031 KOju HaI30pHE aKTUBHOCTH TOCJIO/IaBIIa YUHE JISTUTUMHUM
cy OpojHH, a oHU Koju ce Hajuerthe cpehy y nutepatypu cy o0e30ehuBame
IPOAYKTHBHOCTH W KOHKYPEHTHOCTH; KOHTPOJIa KBaJUTETa yCiayra Koje
npy’ka MociIoaBall; yekiaheHoCT ca 3aKOHCKHUM M [OJ3aKOHCKHUM TPOIUCUMA;
obe30ehuBame O0e30eHUX U 3APaBUX yclioBa paja; 3alliTHTa MMOBHUHE
nocinozasia.* HaBeaeHu pa3ino3u camu 1o ceOu He OIpaBaaBajy mocioaaBia
Jla y TpoLec paja UMIUIEMEHTHPA Mepe Ha/30pa, a OBO MHUTAHkE T0AaTHO
ce mpobsemMaTusyje jep Mepe HajJ30pa JUPEKTHO yTUUY Ha HApYIIaBambe
IIPUBATHOCTH 3aMOCICHUX Ha PaJIHOM MECTY.

1 II. JoBanoBuh, Mrmepecnu cykobu u coyujarna cmabuiHocm y cgepu paouux oouocd,
Panno u conmjaHo mpaBo, Op. 1/2013, ctp. 38

2 O ommtuM OUTHUM elIeMEHTHMA paJHoOT ojHoca Buau koi: I1. JoBanoBuh, Paowro npaso,
IIpaBanu daynrer y Hosom Cany, 2018, ctp. 179

3 VmpaBo ce moppehuBame 3arocieHor HOPMAaTHBHHM, YIPAaBJbAYKUM U JHCIUILTHHCKIM
opnamhemUMa IoCI0JaBIa CMaTpa CyITHHCKIM 00eIeXjeM IIpaBHe CyOOopANHALIH]e, TpeMa:
Jb. KoBauesuh, [Ipasna cybopounayuja y paonom oonocy u rwene epanuye, [lpaBan paxynarer
y beorpany, 2013, ctp. 92 u 135.

4 1Ibid, ctp. 146

5 Hexu o1 HajIPUCYTHU]HX Cy: CHCTEMH BHJIE0 Ha[30pa, CHCTEMH 32 KOHTPOITy KOMYHUKAITHje
(mocpexncTBoM TenedoHa, padyHapa, HHTEpHETa), eIeKTPOHCKE KapTHUIIe 3a J0JIa3aK 1 OfIa3aK
ca mocJa uT/.

6 Workers’ privacy: Part II: Monitoring and surveillance in the workplace, Conditions of
Work Digest, Vol 12, No. 1/1993
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2. O npaBy Ha NIPUBATHOCT

Nmajyhu y BUIy TpaaullMOHAJIHY TOJENY JBYCKUX IpaBa,” MpaBo
Ha MPUBATHOCT MpHUIMaJaa JbyJCKUM MpaBuMa ,,[IpBE FeHepaluje’, a npema
MpeaMETy 3alITHTE, OJHOCHO CepH JbyCKEe TUYHOCTH KOjy IITUTH, CIIaja y
pen nnuHuX (rpahaHcko-MoNuTHYKKX) TTpaBa. OBO MpaBo cnaja y pea Miaahux
JBYJICKUX TIpaBa, jep je Gopmynucano Tek kpajeM XIX Beka y amepuukoj
npaBHOj Teopuju.® Pasu ce 0 jeAHOM BPJIO CIIOKEHOM MPaBy M TO U3 BHUILE
pasiiora. Hajpe, cam rojaM NpuBaTHOCTH j€ BeOMa IIIMPOK U HUje ra Moryhe
onpenutw jennom aedununnjom.’ Ilopen Tora, wako mpumnaaa rpahanckum u
MOJTUTHUYKUM JbYJICKUM MpaBUMa Koja ce joIl Ha31MBajy U JbyJICKUM MTPaBUMa
HETaTUBHOT BUJA jep Ce 32 HHXOBO OCTBAPHBALE 3aXTeBa MACHBHA YJIOTa
IprKaBe, Tj IprKaBa je AyrKHa J1a ce y3ApKH O YIUTUTamka y IpuBaTHy chepy
MOjeIMHLA, 3a pean3alnjy IpaBa Ha IPUBATHOCT TPAXKH CE HCTOBPEMEHO
W akTHBHa yiora japxkase.’ [Ipu ToMe, OBy akTHBHY YJIOTy Ap)KaBe Tpeda
ocMarpaT Kpo3 npusmy JiBejy ayxxHoctu. C jeqHe cTpaHe, Kpo3 00aBe3y
JpXKaBe Ja Npeay3uMameM ojroBapajyhux mepa obe30enu ycioBe 3a
y)KHBambe MpaBa Ha MIPUBATHOCT, a ca JIpyre CTpaHe Kpo3 o0aBe3y JIpiKaBe
Ja oMOTyhu 3amTUTY MOjeIMHITY ¥ CITydajy moBpese oBor mpasa.!! V3 1o, y
TEOPHUjH CE YaK TOBOPHU(JIO) U O Pa3IUYUTUM cepaMa MpUBaTHOCTH,'? amu
je oBaj mpucTyI, 300r noTenkoha y pasrpaHuuery Tux cdepa, Hamymres. "

7 O monenw JbYICKHUX IpaBa U KPUTEPHjyMHEMa Ha OCHOBY KOjuX ce crpononu suie y: C.
Jamapesuh, Coyujanno-exonomcka npasa y 6esu ca paoom y mehyHapooHuM u e8pONCcKuM
cmanoapouma, PagHo n corujanHo mpaso, 6p. 1/2008, ctp. 177-179; P. Mapxosuh, Vemasno
npaso, IlpaBuu ¢paxynrer y beorpany, 2014, ctp. 467

8 S.D. Warren and L. D. Brandeis, The Right to Privacy, Harvard Law Review, No. 5/1890,
pp. 193-220

9 P. Eruncky, C. Bajuh, b. Tyouh, Melhynapoono jasno npaso, IlpaBan dakynrer y Hoom
Cany, 2017, ctp. 470

10 O moTBpaM OBe KOHCTATaIMje BUIIe y Ipecyaama EBporickor cyna 3a jpyzacka mpasa: X
and Y v. The Netherlands (Application no. 8978/80) maparpad 23; Von Hannover v. Germany
(Application no. 59320/00) maparpad 98; Hdmdldinen v. Finland (Application no. 37359/09)
naparpad 62

11 W. Kpcruh, [IpaBo Ha mOmTOBaMke MPUBATHOT Y IIOPOIMYHOT XKUBOTA — WiaH 8 EBporicke
KOHBEHIIMje O JbYACKHM IpaBHMa, beorpajacka WHHIMjaTHBa 3a JbyAcka Impasa, beorparn,
2006 npema: M. Kosau-Opmanguh, IIpaBo 3amocieHor Ha NPUBATHOCT M FHETroBa 3allTHTA,
JOKTOpcKa jucepranyja, [Ipasan dakynrer y beorpamy, 2018, ctp. 43-44

12 Peu je o Tpu cepe npuBatHOCTH: 1) HHTUMHA cepa ; 2) mpuBaTHA cdepa; 3) IpUBaTHO-
jaBHa cepa. OBa moeIa HaKko HAacTalIa y TEOPHjH, IpuxBaheHa je u qoaaTHo ahupMucaHa ox
CTpaHe CyJICKe IIpaKce U3 Pasjora Jia ce IojaM IMPUBAaTHOCTH YIWHH MPABHO ONIEPAIIMOHATTHIM.
O cepama npusarHOocTH Bumie kox: Jb. Kosauesuh, Iipasna cybopounayuja y paonom oonocy
u rwene epanuye, ctp 497-498.

13 Ibid
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W3 npeTxo/lHO HAaBEICHOI' CBUJICHTHO j€ Jia je OBJC Ped O jeJTHOM
KOMILJIGKCHOM TIPaBY KOje c€ He MOYKE CACBHM jaCHO H MTPELIM3HO OAPEIAUTH, 0
4eMy CBEJOYH M YME-CHHMIIA JIa je TPAaBO Ha IPUBATHOCT Pa3In4UuTO oapeheHo
y pa3iu4uTUM Mel)yHapOJIHUM aKTHMa O JbYICKMM IpaBuMa. Mnak, OHO mTo
je 3ajeIHUYKO 3a CBE TEOPHjCKE M HOPMATHBHE NMPHUCTYTIE Y oapehuBamy npasa
Ha IPUBATHOCT jeCTe /Ia OHO, Y HAjIIUPEM CMHCITY, [TOIpa3yMeBa ,,MoryhHocT,
Tj. IPAaBO CBAKOT MOjEJIMHIIA JIa )KMBH, pa3BHja CE€ U OCTBAPYje Kao JUIHOCT
0e3 MPOM3BOJEHOT U HE3aKOHHUTOT Melllama JIpiKaBe U IPYruX, GU3NIKHX
WJTH TIPaBHUX, JTUIA. 1

[IpaBo Ha NMPHUBATHOCT HpPEICTaBJba jeAHO O (PyHIAMEHTAIHUX
JbY/ICKMX TIpaBa U Kao TakBO MOTBPHEHO je y MHOrMM Mel)yHapomHuUM
aktuMma. Tako, Onwma dexaapayuja Yjeoursenux nHayuja o npasuma wosexa
u3 1948. rogune wian 12 noceehyje ynpaBo oBoM npaBy u kKaxe: ,,Huko ce
HE CMe M3JI0KUTH IMPOM3BOJLHOM MEIIaly y MPUBATHH JKUBOT, TIOPOIHILY,
CTaH WJIHM NPENKICKY, HUTH HanaanMa Ha JacT u yriien. CBako uMa IpaBo Ha
3alITUTY 3aKOHA IPOTHUB OBAKBOTI MeIllatha MIIK Hamaaa. [0TOBO HICHTHYaH
HOPMATHBHH IIPUCTYTI y OZipelBarby npaBa Ha IPUBATHOCT Y jeIH-CHE HALIH]E
(y nasmem texcty: YH) 3ay3umajy u 'y Mehyrnapoonom nakmy o epahancrkum
u noaumuykum npaguma n3 1966. ronune rae ce y uwiany 17 kaxe: ,,Huko ne
MOJKe OUTH M3JI0)KEH IIPOU3BOJFHOM MJTH HE3aKOHUTOM MEIlakby y IIPHBATHU
JKUBOT, TOPOINILY, CTAH WM TIPEMUCKY, HUTH MMPOTHB3aKOHUTHM Hala nuMa
Ha yacT 1 yriea. CBako MMa npaBo Ha 3aKOHCKY 3aLITUTY O/ TAKBOT MEIIabha
WJIU Hamaja.

Ca jnpyre cTpaHe, HEHITO JAPYyKYHjy Qopmyrainujy mnpaBa Ha
IPUBATHOCT cpeheMo y eBPOIICKOM IpaBy, KAKO HEKOMYHHUTAPHOM, TAaKO
U KOMYHHUTapHOM.'® Eeéponcka Koneenyuja o 3aumumu /byOCKUX npaed u
ocHosHux coboda ycojena y okBupy Casera Eporie 1950. roguse (y 1ajbem
TekeTy: EBporcka KOHBEHIIM]ja) Y YiaHy 8 TOBOPH O MpaBy Ha MOIITOBAHE
IPUBATHOT M MOPOJUYHOT KUBOTA y CMUCITY jAa: ,,CBAaKO MMa IPaBO Ha
TOIITOBAE CBOT IPUBATHOT M OPOAMYHOT )KUBOTA, JOMA U TIPEIUCKe. JaBHEe
Bi1acTH Hehe ce MelIaTh y BPIICHE OBOT IIPaBa CeM ako TO HHUje Y CKIIaay ca
3aKOHOM M HEOIIXOJIHO Y JEMOKPATCKOM JPYIITBY Y HHTEPECY HAIIMOHAIHE
0e30enHOCTH, jaBHE O€30€AHOCTH NI EKOHOMCKE J100pOOHTH 3eMIbe, pain
crpeyaBama Hepeaa Wik KpUMHUHANA, 3alITHTE 3ApaBba UM MOpaa, Hiu

14 M. Honosuh, Eeponcko npaso swyockux npasa, JI1 Ciyx6enn rmacauk, beorpan, 2016,
ctp. 305

15 . Cumosuh, /1. ABpamosuh, P. 3exaBumnia, Jbyocka npaea, KpUMUHATHCTHYKO-
nomIujcka akagemuja, beorpan, 2013, crp. 185

16 O pazmuiu m3Mel)y eBpoICKor KOMyHHUTAapHOT M HEKOMYHHUTapHOT Ipasa mmpe y: b.
Jly6apna, Esponcko paono npaso, LIU]1, Ilogropuma, 2004, ctp. 18
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paJi 3aITHTE paBa u cnodona apyrux.” Jlakie, 10K ce y HOMEHYTUM aKTHMa
YH roBopu 0 3a0panu Melama y IpUBaTHH )KUBOT T0jeIUHIIA, Y EBporickoj
KOHBEHIIMJU aKIICHAT je Ha 0Oage3u TOIITOBaka IIpaBa Ha MPUBATHOCT.!
[open Tora, 3a pa3nuky on akata YH-a, EBporicka koHBeHIIM]a TIOCEOHY
naxxmwy rnocsehyje ycinoBuMa moj KojuMa Moxe 1ohu 70 orpaHuyuemha OBOT
npasa.”® ¥ npumapuum aktuma EBporcke yHuje (y aabeMm Tekery: EY) o
MpaBy Ha NpUBATHOCT roBopu ce y aeny Il Ilogewe o ocnoenum npasuma
EYV xoju je nocsehen ocHOBHUM ciobonama.'” Tako, wian 7 ose IloBesbe
rinacu: ,,CBaKo ¥Ma IPaBo Ha MOIITOBAHKE CBOI' IPUBATHOL U TIOPOJUIHOT
JKUBOTA, CBOT CTaHa M KOMYHHKanuja.“ HapaBHoO, 0BO HHCY jeIMHH aKTH KOjU
Ha MeljyHapoHOM HHBOY TOBOpPE O TPaBy Ha MPUBATHOCT, &Ik Cy Ha OBOM
MECTY UCTaKHYTH M3 Pa3jiora UITo 0 OBOM IIPaBy rOBOPE y CBETIY OCHOBHHX
JbY/ICKHX TIpaBa. Kao mTo ¢cMo HaBesH, paBo Ha MPUBATHOCT j€ U3Y3E€THO
CIIOKEHO | CaJpKajHO, T€ TAKO MOCTOjU YATAB HU3 JOKyMeHaTa, HApOYHTO
Ha peruoHaIHOM HHBOY, KOjH Cy (ZeTaJbHO) TTocBeheH! 3aITHTH Pa3IHuuTHX
acrieKkara MpUBaTHOCTH.

Ja je peu pyHIaMEHTAITHOM JBYJICKOM MpaBy NOTBplhyje M YMmbeHUIa
Jla ce TIOIITOBakhe MPUBATHOCTH MojenuHua y Behunu npxasa 06e3oehyje n
ojroBapajyhum ycraBHUM rapaniigjama. Mzyserak Huje Hu YeraB PenyOnuke
Cp6wuje® koju y ey mocBeheHoOM JbYACKHM ITpaBuMa i ciio00aMa Ha BUIIIE
MecTa FOBOPHU O rapaHIUju pa3induThx cdepa npusarHocTu.”! M3 cera
HaBEJICHOT, jaCHO je Jia [IPaBo Ha MPUBATHOCT MIPEICTaBJha HEOIXOAaH yCIIOB
MOIITOBAaKka JYACKOT JIOCTOjaHCTBA M 3aIITHTE, KaKO (U3WUYKOT, TAKO U
MOpaJTHOT MHTErpUTETa YOBEKa.

17 M. KoBau-Opmanmuh, op. cit. , ctp. 28

18 O pazmuiu y opmynucamy npasa Ha npuBaTtHOCT y OMIITOj JeKIapanijyi o IpaBuMa
yoBeka n EBporickoj xonBenmuju mmpe kox: A. M. Connelly, Problems of Interpretation of
Article 8 of the European Convention on Human Rights, The International and Comparative
Law Quarterly, No. 3/1986, pp. 567-593

19 TloBespa je mpencraBibeHa MPHUINKOM ycBajama Huuanckor cropaszyma (2001. roxune),
aJIN HUje yCBOjeHa 3ajeIHO ca OBHM CIIOPa3yMOM, T€ Tako HHje Ho0miIa mpaBHO obasesyjyhy
cHary, Beh je rmpezicTaBibalia akT IporpamMckor kapakrepa. Tako je 6mio cBe 1o 2009. ronune
Kaza je ycajameM Jlncabonckor criopasyma n [ToBesba kao HeroB HHTETpaIHu J1e0 Jo0HIa
CBOjCTBO MpuMapHor akTa EV.

20 ,,Ciyxx0enn niacauk Pemy6mmke Cpouje”, op. 98/2006

21 Tako Hup. ui. 23 JlocTtojaHCTBO U cI0004aH pa3Boj TMYHOCTH; Wi. 25 HemoBpeauBoct
(m3HUKOT 1 IICUXHYKOT HHTerpuTera; wi. 40 HemoBpenusoct crana; wi. 41 TajHoCT mucama
1 IPYTHX CPeJCcTaBa ONIITEHa; Wi. 42 3amTura nogaraka o JMYHOCTH H JIp.

22 O 3amrtuté GU3MYIKOT M MOPAIHOT MHTETPHTETA Ha PajHOM MecTy Bumie kom: II.
Josanosuh, JI. boxwanh, 3awmuma u besbeonocm 3ancienux na pady, 36opuuk IpaBHOT
¢axynrera y HoBom Cany, 6p. 3/2016; u I1. Josanosuh, J{. boxwnuuh, Hopmamusnu oxeup
s3awmume mopannoz unmezpumema 3anocienux, 36opauk IIpaBHor ¢akynrera y HoBom
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2.1. Haozopna osnawhemwa nociooasua u npago na
RPUBAMHOCH 3ANOC/IEHUX Y PAOHOM 00OHOCY

Haxo je mpaBo Ha MPUBATHOCT, KA0 U OcTaa rpahancka U mMoTUTHIKA
JbyZICKa IpaBa, HACTAJIO y TeXKIHH JIa CE 3aIlITUTH MTPUBaTHA cpepa mojennHIa
y OHOCY Ha JApKaBy, AaHAC, Kaja JeyIH 3HadajaH MEepPHOJ] CBOT BpeMeHa
IIPOBOJIE HA PAJHOM MECTY, NTOCTaBJba C€ MUTAME 3aLITUTE MPHUBATHOCTH
3ar0CJICHOT y PAJIHOM OJHOCY, M TO KaKO Y OJHOCY Ha IMOCIIOaBIa, TAaKO U
y OHOCY Ha IpyTe 3amociene Kox mocnofasia. C THM y Be3H, MOCTIESIHUX
JIelIcHNja IPUCYTHA je TCHJCHIIMja CTBaparma paJHONPABHUX HOPMH ca
IJBEM JIa ce 00e30e/e YCIIOBH 3a yKHBamke rpahanckux cimodoma u mpaBa
3al0CAeHUX Y pagHoM omHocy.” Mako je paaHO IMpaBO yTEMEJHEHO Ha
COIIHjaTHO-€KOHOMCKHUM TIpaBUMa | Jlaje OKBUP M YCIIOCTaBJba yCJIOBE 3a
UXOBO OCTBAPHUBAHE, PATHU OJHOC, KA0 IIEHTPATHH MPEIMET PaHOT IpaBa,
OUHTJIECIIaH je IMpUMeEp 11a Cy TpahjaHcka M MOJUTHYIKA JBY/ICKA ITpaBa ca jeaHe,
Y COILIMjaJTHO-EKOHOMCKA JBbYJICKa TIpaBa ca Apyre cTpaHe, (pyHKIIMOHAIHO
MOBEe3aHa | JIa TIPe/ICTaBIbhajy KOMILUIEMEHTapHE JIeJI0BE jeJUHCTBEHOT TPABHOT
cuctema. llltaBuie, comujaaHO-eKOHOMCKA MpaBa MPEACTaBIbajy MPAaBHA
u3pas colrjaisHe AuMensuje (rpal)aHcko-MOTUTHIKUX) JBYACKHX IpaBa.?t

Yrora mpaBHOT CHCTEMA jecTe Aa 00e30eau 3alITUTY U OCTBAPUBATHE
JBYJICKOT IOCTOjaHCTBA CBAKOT MOjeIMHIIA, a TPAaBO HA TPUBATHOCT MPEACTABIbA
OuTaH meros cerMeHT. Kako mpaBo Ha MPUBATHOCT, & CAMUM THM U JBYICKO
JIOCTOJaHCTBO YOBEKA MOKE OMTH YTPOKCHO W Ha PagHOM MECTY, jelaH Of
3aJjaTaka paJaHOT IpaBa, Kao TpaHe MPaBHOT CHCTEMA, jecTe na obe30emu
3aMITUTY JBYACKOT TOCTOjJaHCTBA W MPUBATHOCTH (M) HA PagHOM MECTY.
Nmajyhn y BuAY canpkuHy mojMa CyoOpaIrHAIH]E Y pagHOM OTHOCY, jaCHO j&
Jla TIPETeXHa OMACHOCT O yTpOKaBarba MPUBATHOCTH 3aIIOCICHOT 0a3H1 O]
CTpaHe IMOCIIOIaBIIa U TO TIPE CBETA y BE3H Ca BPIICHEM HEeTOBUX HAI30PHUX
oBiamrhema. MelhyTum, MHCHja paaHOT TIpaBa OBJC BPJIO j¢ NEITUKATHA, U
CBOJIM C€ Ha YCIIOCTaBJbaAhE PAaBHOTEXKE N3Mel)y CyITpPOTCTaBIbEHUX HHTEpECa
cy0Ojekara pamHor ogHoca. Ha jeqHoj cTpaHM CTOjU MHTEPEC MOCIOAaBIIa
3a IpodUTOM, TJIe Y HETOBOM CTHIIAIY OMTHY YJIOTY WMajy OBJamhema
KOja IIpoM3iIa3e U3 yrpaBjbadyKe BIACTH KOJOM IMOCJIOAAaBaIl pacrloiaxe y
pagHOM OFHOCY, OMYeHa y cioboan mpenyseTHuinTBa. Ca apyre cTpaHe,
CTOjU MHTEpEC 3aIOCICHOT 1a 00e30eIM CpenIcTBa 3a er3UCTEHITN]Y, alld
Cany, Op. 4/2017
23 Jb. KoBaueBuh, Paononpasna 3awmuma epahanckux ciobooa u npasa 3anocieHux Ha
Mecmy paoa — npooop 0eMOKPAMCKUX 8peOHOCIU Y C8em paoa uiu Komnensayuja 3a eehy
necueyprocm 3anociera?, Teme, Op. 4/2013, ctp. 1595-1596

24 II. JoBanoBuh, Yepaowa wyOockux u coyujanno-eKOHOMCKUX Npaeda y melyHapooHo,
esponcko u naute paono npaso, Pamuo n conujaano npaso, op. 1-6/2006, ctp. 10-11
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HE 10 IICHY YIpOXKBakha HErOBOI JIOCTOJaHCTBA OJMYCHOr y MpaBy Ha
npuBatHoCcT. Mako je jacHo jia Cy npaBa U clI000/ie jeIHUX, OrpaHuYCHA
npaBUMa U cj1000aMa IPyTrHx, OBJIC Ce MOCTaBJba MUTAA I/ CY TPaHHIe
HOCJIOJaBUCBUX HAJ30pHUX OBJalihema y OHOCY Ha 3allTUTY MpaBa Ha
MPUBATHOCT 3aMOCICHUX?

Jla oJiroBOp Ha OBO MUTAHKE HU]E jEHOCTABHO JIATH CBEJIOYU U TO
HITO CE 3aKOHOJABIIM, FOTOBO IO MPAaBHILY, HE YIYIITajy Y HEIOCPEIHO
ypehuBame nuTama HaJq30pa MOCIOaBla HaJ PaJOM 3aroCiICHUX,” Te je
TaKo BpJIo MaJii Opoj ip KaBa Koje Cy Ha HeIocpe/laH HaulH o/iroBapajyhum
3aKOHCKHUM pEIICHhIMa yPenie 0BO MUTamke.2® 3HauajHo ¢y OpojHHje OHE KOje
Ha 3aIITUTY MPUBATHOCTH 3ATIOCJICHUX HAa PAJTHOM MECTY IIPUMEHbY]y OIIITa
IpaBuJia O 3aIITHTH IIPUBATHOCTH, T€ j& C TOTa OBJIE OJ] OCCOHE BaXKHOCTH
yJjora CyaoBa y NpyMMEHHU TUX ONUITHX IMpaBUJIa HA 3alITUTY IIPUBATHOCTHU
y PaaHOM OIHOCY.

JlaHac je OBO MUTame HAPOYUTO AKTYEIIHO IOIITO j& MPUBATHOCT
3aloClIeHUX pamrBUja BUIIC HETO UKajaa paHuje. Buie je pasnora koju 3a
HOCJIEIMILY UMajy IPETX0/IHY KoHCcTaTanujy. Ha mpBom mMecty Tpeba ncrahn
Pa3Boj HOBHX, Mpe cBera MHYOPMAIIMOHUX TeXHOJIOrHja. HoBHHE Ha TOM MOJBY
Hpy’Kajy MHUPOK, TOTOBO HEMpEriieiaH CrieKTap MOryliHOCTH MOCIOAaBILy 3a
cripoBol)ere Ha[30pa HaJl pajioM 3aroCiIeHUX, KAKO y TIOTJIeAy Pa3indiuTHX
METO/Ia Haa30pa,’’ Tako M y TMOTJIEeAy HEroBor (4ak M HEIPEKHHOT)
Tpajama, aau 1 o0pajie U YyBama IoJaTaka Koju Cy pe3yJsitar Haa3opa. Y3
TO, OBE TEXHOJIOTH]E MOCTajy CBE je)TUHM]E U JIAKIIE JOCTYIIHE, a TAKO U
IpUMaMJbUBH]E 3a MOCJIONABIA a MX UMIUIEMEHTHpa y mpolec pajaa. Cee
OBO JIOBOJIH JI0 TOTa Jia MOT'YhHOCTH ca3HaBama, 4yBarba, PeHoca, KOHTPOJIE,
npahema nHopmaiuja u nogaraka (0 3aOCICHUMA) IOCTAjy Hecaraeause.”
[Mopen Tora, cam mpoiiec rodanu3alnje iMa 3HauajHe HeraTUBHE MOCIISTHIIE
110 TIPUBATHOCT TOjeANHIIA (1) HAa PaIHOM MECTY,?’ KaKO 13 €KOHOMCKOT, TaKO
u u3 6e30eHOCHOT yiia. Kasa je ped 0 eKOHOMCKOM acIieKTy Ti100aiu3aiimje,

25 Jb. KoBaueBuh, MHTepHeT M TpHBaTaH >KBOT 3alOCICHHX: I'PAHUIIE MOCIOAABUEBHX
Ha/[30PHUX, JUCIHIUIMHCKOX M HOPMaTHBHUX oBiamhemwa y Mumepnem u opywimeo, Hum,
2014, ctp. 350.

26 Y Ty rpymy apxasa y EBporm cmanmajy: Ayctpuja, ®uncka, JlykcemOypr, Ilopryrai,
CnoBauka u Benuka Bpuranuja.

27 Opn pa3InuuTHX IPEHOCUBHX ypehaja (MoOMIHY TenedoHn padyHapH), IPEKo OmpeMe 3a
CKJIQJIIITEHE TT0/IaTaKa, 10 OIpeMe 3a CHUMambe, pahemne U TeCTHPamke 3al0CICHNUX.

28 C. Jamapesuh, Hoge menoenyuje y obracmu 3awimume JUYHUX NOOAMAKA HA paody y
mehynapoonom npagy, PagHo u connjamHo mpaso, 6p. 1/2016, ctp. 74

29 O yrumajy miobammsanuje Ha pagHO mHpaBo Bume kox: b. Ypmapesuh, Vmuyaj
enobanuszayuje na mehynapoone paouwonpagne cmanoapde, IOKTOPCKa IHCepTaldja
onopamena Ha [IpaBHoM dakynrery y Beorpany, 2011.
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SKOHOMCKA U COI[HjaliHa MoJjiapu3aiuja u3mel)y 3amocaeHux 1 nocjioaaBaia,
anu ¥ u3Mel)y cammx mocsonaBaia Kao BIacHUKa KamuTaia u MehycoOHux
KOHKYpCHaTa Ha TPXKUILTY, JI0BEJa je 10 OecromTeqHe 6opde y yTakMHUIH 32
CTHLIaEkEM HpO(i)I/ITa, A€ CC HE MPECKE YaK HU O/ HapyliaBamha IPUBATHOCTHU
3anocnenux. IlIto ce Thue 6e30eHOCHUX M3a30Ba Koje je TIodain3aimja
JIOHeJIa ca co0OM, OHHM ce MaHu(pecTyjy mpe cBera Kpo3 HOBE BHIOBE
caBpeMEHOT KpHMHUHAJIA KOjH cajla UMa HHTEPHAIIMOHAIHA 1 HH(POPMAIIHOHO-
TexHoJjomKa obenexja. OBlie y IPBOM pelly MUCIUMO Ha TEPOpHU3aM, TJie
OopOa OpOoTUB OBE JAPYIITBEHO HEXKEJHEHE I0jaBe OTBapa HOBA IMUTAHA
yrpoXkaBarma U 3alITHTE JbYJICKUX IpaBa, a MoceOHO y TOMEHY IpaBa Ha
npuBaTHOCT nojeauHana. llraBuine, cpehy ce n MUIlL/beHa 13 U cama OuTHA
o0eexja paJHOT OIHOCA OTEXKaBajy MPUMEHY OCHOBHUX IIPUHIUIIA KOJU ce
TUYy OrpaHUYCHa [TPaBa Ha MPUBATHOCT.>

Kako ce mpaBo Ha MPUBATHOCT 3alOCICHUX M3BOAM M3 MpaBa Ha
MPUBATHOCT KAO0 IpaBa JIMYHOCTH, JaCHO j€ Ja U Y CaMOM PajJHOM OJHOCY
IIPUBATHOCT jECTE jeIHO BUIIECIIOJHO TIPABO U KA0 TAKBO MOKE Ce TIOCMaTpaTu
ca HEeKOJIMKO acrniekata. OJ1 acrieKTa 3alTHTE MoIaTaka O INYHOCTH, MPeKo
nuTama yTUlaja oapeheHnX YnHuIana u3 TpUBaTHOT )KMBOTA 3aII0CICHOT
Ha paJHu OJHOC, A0 (HE)IOMYIITEHOCTH oapeheHMX HaJ30pHUX Mepa
nocJioiaBia.*> JacHo je Jla aHain3a CBUX aclieKara 3alITHUTe IPUBATHOCTH
3aIoCIIeHUX TpeBa3niIa3y OKBHPE je[IHOI OBAKBOI paja U 3ato hemo ce y
JlaJbeM TEKCTY YCPEACPESIUTH CaMO Ha MUTAamE I'PaHHUIla MMOCIO0AaBYCBUX
HaJA30pHUX OBJIaHIhCH)a Y KOHTCKCTY 3allITUTC IIpaBa Ha IPHUBATHOCT
3aIOCIICHHX.

2.2. I'panuye nocnooaguesux nao3opuux osnauthera y
00HOCY HA 3QUMUmMy nPaeéa Ha NPUEAMHOCH 3ANOCTIEHUX
Kao mto cMo npeTxoHO HaBeNy, IIaBHU 3aJaTaK pajHOr IIPaBa jecTe

Jla TOBEJIe Y CTame PaBHOTEKE CYyNPOTCTaB/bEHE HHTEPECE IMocIoIaBana u
panHuKa y pajgHoM oxHocy.”> majyhu y BHay 1a mociojasail 300r cBoje

30 M. KoBau-Opmanmuh, op. cit., ctp. 49-53

31 Osaj acmekT 3amTHUTE ITIpaBa Ha IPHBATHOCT 3aMOCICHMX, O] CBHX HAaBEICHHX,
HajoOpaljuBaHM]H je Kako U3 yIvIa 3aKOHCKHX PEIlerha, TaKO U U3 YIJIa PaJHOIIPAaBHE TEOPHje.
Bume o 3amtuTH nmogaraka o mmaHOCTH 3anocnenux kox: C. Jamapesuh, Hose menoenyuje
y obracmu 3awmume IUYHUX NOOAMAKA HA paody y MehyHapoOHOM U e8PONCKOM Npasy,
TeMaTCcKH 300pHHK XapMOHH3alHja CpICKOT ¥ Malh)apckor mpasa ca npaBoM EBporicke yHuje,
kmura 4, [Ipasan gakynrer y HoBom Cany, 2016, ctp. 263-282.

32 Jb. KoBaueBuh, Paonu 0onoc u npaso na nowmosgarse npusammnoe dicusoma, 300pHHUK pasioBa
ca caBeToBama ,,OCTaBpUBam-E M 3aIlITUTa COLMjaTHIX npasa”, 3narudop, 2010, crp. 166

33 O cyko0y mHTepeca y pamHoMm onHocy mmmpe kom: I1. Joeanoruh, Cykobu unmepeca
paonuka u nocaooasaya Kao y3pox npasa, 300pHUK Maruie cprcke 3a ApyNITBEeHE Hayke,
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EKOHOMCKE, T MOCISIUYHO TOME U TPABHE MO3HUIHjE Y PaTHOM OIHOCY
npejcTaB/ba Cy0jeKTa jaue cHare, Ty PaBHOTEKY MHTEpEca pajHO IPaBo
HIOCTHIKE OTPaHNYaBaBEM MOCIIOAAaBYEBE BIACTH. V3y3eTak HUje HU CyKOO
WHTEpeca KOoju THa u3Mely oBHX cyOjekaTa MOBOJOM MOCIOAABYCBHUX
HaJ30pHMX oBJalINea U IpaBa 3armociaeHor Ha npuBaTHocT. Kao mro cmo
Beh mcrakiy, npaBa jelHUX OrpaHHYCHA Cy IpaBUMa JIPYTUX, TAKO Ja Cy
oBnamhema Mocao/iaBlia 3a yCIoCcTaBbambe HaI30pa HaJl MPOIECOM paja
OrpaHHYCHA MPABOM Ha MPHUBATHOCT 3aMOCICHUX M OOPHYTO, MPaBO Ha
IMPUBATHOCT 3aIllOCIICHUX HI/IjC allCOJIyTHO, HCT'O TPIIK U3BECHA OI'PaHUYCHA
yIpaBo y HaJa30py MOCIOAABIA, OMHOCHO Y HErOBOj YIIPAaBJbauKO] BIACTH.
OHO ITO je KJbYYHO, TO j€ JIa OTPaHNYCHha MOCIIOAaBUYEBE BIACTH Y PaJHOM
OflHOCY Oy Jlecanina — yHAIPE yCTaHOBJbeHA (KOTEHTHUM M 8y TOHOMHHUM)
NpOMKMCHMa W TaKO YHampes Mo3HaTa cyOjekTma paJHOr OAHOCa; U
JlecumuMHa — OTpaBllaHa M JOMYIITEHa, Y CMUCIY Jia ce T4y MoTpeda u
HpUPOJIE Tpolieca pajia, MHTEPECHUX To3uIMja cybjekaTa Tor mpoieca, u,
OHO IIITO j& O] TOCEOHE BaYKHOCTH, Jla Ta OIpaHUYCHa OYy cpasmepHa by
KOjH C€ HbMMa TEXKH OCTBApUTH.>

[pBo OrpaHHYCHE yIIPaBIbadKe BIACTH IOCIIOAABIIA YOIIIITE, TPOU3J1a31
U3 ,,[IPUPOJTHOT OKPYKEHa™ pagHOr OJHOCA, y CMHCIY BPEMEHa U MecTa
BpIIea pajia.®> OBo 3Ha4YM [a Cy Ha/130pHA OBJIaminemha pe3epBrucaHa camo 3a
paHo BpeMe U MecTo paja. To aabe mogpa3yMeBa i a paBo Ha MPUBATHOCT
3aI0CJICHOT y TOKY Tpajaa pagHOr OIHOCA MOXKE OUTH OrpaHHUYCHa caMo
Ha MECTy Yy KojeM 0o0aBJba paj U y TOKY paaHor BpemeHa.’* Mehytum, y
NOCTaBJbalby OrPaHUYCHA MOCIIOABUCBUM HA30pHUM OBJIalmNeHhUMa y
HpaBIly 3aIITUTE MPUBATHOCTH 3aMOCICHUX HE MOXKE CE 3ayCTaBUTH CaMo
Ha BPEMEHCKO] M IPOCTOPHO] AUMEH3HjH Haa3opa. Joul BaKHHUje MUTAKE
jecTe 3axTeB 3a JETUTHUMHOIINY OrpaHHYCHa MOCIOAABYCBUX HAA30PHUX
opyiamhema (OJHOCHO MpaBa Ha MPUBATHOCT 3arociieHuX). Kao mTo cMo
IIPETXOHO HABEJIU, OBJIC j€ PEY O TOME J[a OIPaHUYCHa KOja Ce YCIIOCTABIbajy
Oyny ompaBjiaHa U nomnyiiTeHa. HecyMm\HBO J1a 3aXTeB 3a MpUBaTHOLINY
Ha pajJIHOM MECTY jecTe MHTEepeC KOji OIpaBlaBa OrpaHUYCHC HA30PHHUX

Hosu Cap, 6p. 95/1993, ctp. 307-313

34 I1. JoBanosuh, Mumepecnu cyxobu u coyujarna cmabunnocm y cpepu paonux oonoca,
ctp. 38

35 O BpeMeHCKO] ¥ IPOCTOPHO] ANMEH3HjH NIPaBHE CyOOpANHALMjE Y PATHOM OZHOCY BHIIIE
xox: Jb. Kosauesuh, IIpasna cybopounayuja y paonom oonocy u wene epanuye, ctp. 281-328
36 Umnak y ycioBHMa caBPEMEHHX TEXHOJIOMIKHX CpPE/ICTaBa KOja Ce KOPHCTE y ITPOIECy
pana (momryt GPS cucrema, ynorpede MoOmIHUX TenedoHa U MOryhHOCTH ciama U mprjeMa
SJISKTPOHCKE IommTe y Omino koje moba JaHa M Ha OMIIO KOjeM MECTy) M OBO OTpaHHYCH:E
HaJ[30pa Ha MECTO pajia M paJHO BpeMe He Tpeba cXBaTaTH y arCOIyTHOM CMUCIY.
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oBnamhema MociIoaaBIa, ajid UCTO TaKo, IOMHEbAIN CMO U Pa3Jiore Koju
OpaB/iaBajy MHTEpPEC MOCIIO/aBIIa 3a YCIIOCTaB/bahbeM Mepa HaJa30pa Ha
nporecoM paja. KibydHo nmuTame OBJie jecTe Te YCIOCTAaBUTH Ty TPaHUILY
u3mely nBa nerutuMHa uHTepeca? IIpe cBera noTpeOHO je yTBPAUTH KOjU
Cy TO pa3Jio3u KOju OIpaBiaBajy Haa30p HaJ paaoM 3amnocieHux. Mako ce y
TEOPHjU HABOJIC PA3JIMUUTE IPyIIe pasiora,’”’ He3aBUCHO O] bUXOBE IIPUPOJIL,
OHO IITO Tpeba 1a X OMpap/a je Hauesno npodecruoHanHe HyKHOCTH. OHO
3HauM Ja yBohewe onpeheHux HaI30pHUX Mepa MOXKe OUTH ONpaBIaHO U
JIOMTYIITEHO CaMO YKOJIHMKO je TO HEOMXOJHO 3a JO0OPO (yHKIIMOHUCAHE
pajiHe cpeirHe, a KOHa4YHa OlleHa C TUM Y Be3H 3aBHcuhe 0Jf KOHKPETHE
BPCTE MOCJIOBA U KOHKPETHE pajiHe CpeinHe,*® Tako J1a ce 0 OBOM MUTAmY
MOpa OJIJIyYMBaTH IOCEOHO y CBAKOM IMOjEIMHAYHOM CI1y4ajy. Y HEIOCPEIHO]
BE3M Ca 3aXTEBOM 3a MOCTOjahbeM ONpaBIAHUX U JOMYIITCHUX pasiiora 3a
yBoheme Haq30pa y mporiec pajia jecte U MuTame mbruxoBe Mepe. Kao mro
CMO HCTaKJIM, OpaHU4CHba, TIOpe]l Tora mTo Tpeda aa Oyay ompasiaHa U
JIONyIITeHA, Tpeba aa Oy 1y ¥ cpa3MepHa UJbY KOJU CE HbHMa JKeJIH MOCTHhH.
Ta mepa orpanudema ojpelhyje ce cnpam 3Hauaja HHTEpeca KOjU CE TEKH
3alITUTH KOHKPETHUM orpannyewrma.” Mmajyhu y Buay pedeHo, jacHo je
Jla OBaj 3aXTEB 3a MOCTOjalkeM cpa3Mepe u3Mmel)y orpanuuema oapehenor
npaBa U I1Jba KOjH C€ HACTOjJU MOCTUNM TUM OI'paHHUYCHEM MPEICTaBIba
HAjJICJIMKATHU]U 3a/1aTaK y YCIIOCTABIbaby JISTUTUMHUX OTPaHUYCHa HEKOT
npaBa, OAHOCHO oBianthema.

HpCTXO)lHO OIMMMCaHu 3axXTCBU 3a JICTUTUMHUM MW CpasMCPHUM
OrpaHUYCHHMa BIACTH MOCIOABIIA Y KPajih0j TMHUJU TPeda 1a pe3yaTupajy
npaBUJIMMa Koja UMajy u oxroapajyhy dopmy, a koja he o6e30equTn aa
Ta OrpaHuyYera OyAy YHaIlpel Mmo3Hara cyOjeKTHMa paaHor ogHoca. Tako
JI0JTa3MMO JIO MPUHIIUIIA TPAHCTIAPEHTHOCTH KOJU Y OBOM CIy4ajy 3Hauu Ja

37 M. Kosau-Opmanuh, op. cit. cTp. 64-65

38 Jb. KoBauesuh, Paononpasna 3awmuma epahanckux cao600a u npasa 3anocieHux Ha
Mecmy paoa — npooop 0eMOKpPAMCKUX 8peOHOCIU Y c6em paoa uiu Komnenzayuja 3a eehy
necueypnocm 3anociersa?, crp. 1589 n 1591

39 ¥V nmteparypu ce HaBoze TpU Kopaka Koje Tpeba npehu npuimkom onpehuBama cpazmepe
OTpaHUUCHA CIpaM [HJba KOJU Ce JKeNIM OCTBApUTH. Tako, y NMpBOM KOpaky MOTpeOHO je
palMOHATIHO OJPEIUTH OIHOC M3Mel)y Meroma 3a orpaHMuYeH-e¢ KOHKPETHOT IIpaBa M IMJba
KOJH C€ HACTOjH OCTBAPUTH BUME; TIOTOM 0J1a0paTH OHaj METOJ] KOjUM Ce Y HajMam0j Moryhoj
MepH OrpaHHYaBa KOHKPETHO IIPaBO, & UCTOBPEMEHO MOCTHKE JKEJbEHH IWJb; U Ha Kpajy,
Kao HajAelMKaTHUjH KOpak Ha IyTy oapehuBama (cpa3)Mepe orpaHuderna, IOTpeOHo je na
,IITeTa" Koja HacTaHe OrpaHHUYECH-eM HEKOI IpaBa Oyae IPOIOPIHOHANIHA IINJbY KOjU ce
HacTojao ocTBapuTH THM orpanndemeM. G. Davidov, The principle of proportionality in labor
law and its impact on precarious workers, Comparative Labor Law & Policy Journal, No.
1/2012, pp. 63-64
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3aro0CiIeHd MOpajy MPETXOAHO OUTH yro3Hatu ca MoryhHourhy npumene
onpeh)eHnX HaI30pHHUX Mepa MOCIOABIA KOja MOXKE OTPAHUYUTH HUXOBO
npaBo Ha npuBaTHOCT.”” OHO IITO je 3aHMMJBHBO jECTC YUEHLCHHIIA Ja
y BehuHM JpkaBa, a TO je ciiyudaj u ca Penyonukom CpOujom, u30cTajy
KOTCHTHH TPOIUCH KOjUMa C€ yCTAaHOBJbABajy MoceOHa MpaBuiia y Be3u ca
CIpoBOleM HaA30pa HaJl paJoM 3aMOCICHUX O]l CTpaHe nocioaasia.” Oryna
Cce MpaBo 3aI0CICHNX Ha IPUBATHOCT HA PaIHOM MECTY LITUTH Ha OCPEaH
Ha4YuH, KpO3 OILITa IMpaBujia O IMMpaBruMa 3a110CJICHUX U 3alITUTH BbUXOBOI'
JIMYHOT MHTETPUTETA U JOCTOjaHCTBA TMYHOCTH.* OHO LITO je 3aHUMIBUBO,
Y Hau3IJIe]] apaJIoKCaIHO, ATk HEPETKO je ay TOHOMHA PEryJiaTHBa Ta y K0joj
MECTO MPOHANA3M U TeMa HaJa30pa HaJ pajaoM 3anocieHux. Mmak, kako je
OHa YTJIABHOM Pe3yJITaT caMo BOJbE MOCIIOaBIa, He Tpeba ouekuBartu 1a he
MOCIIoIaBal] y 3HaYajHOj MEPH CaM OTPAHMYUTH CBOjY YIIPaBJhauKy BJIACT.*
OHO 1TO OM HECYMIHLHBO JaJ10 JISTUTUMHUTET aKTHMa MOCJIOaBIa KOjuMa ce
ypehyje nuTame Hag30pa Ha paJHOM MECTY jeCTe Jia TH aKTh Oy1y pe3yJiTaT
COILIMjAJTHOT JIMjaJiora u3Mel)y mociiofiaBia 1 npeIcTaBHUKa 3al0CICHHX.

2.3. 3nauaj npaxce Eeponckoz cyoa 3a syocka npaga

VY koHIMMIUpamwy HelnocTajyhe 3aKOHCKE perysiaTuBe, OJ1 HApOUHTe
nomohw Tpeba na Oyze u mpakca EBporickor cy/a 3a Jbyzcka mpasa (y JajbeM
tekcTy: EBpornicku cynm). OBaj cyn 6aBu ce 3alITUTOM ITpaBa 3arapaHTOBAHUX
EBporickom KOHBEHIIHjoM,* a jeqiHO 071 paBa Koje je ’hoMe MpeBUl)eHO jecTe
MPaBO Ha MOIITOBAKE MPUBATHOT U MOPOJMYHOT KUBOTA (waH § EBporcke
koHBeHIHje). Kako je EBporncku cy1 mpeTXoaHo yTBPAMO Jia ce uiaH 8 EBporicke

40 Jb. KoaueBuh, Padnu o0HOC u npaso na nowmosarse npugamuoe scusoma, ctp. 175

41 Wzyserak y HaIOj JISTUCIATHBYU NMPHUCYTaH je y [IpaBMIIHUKY O TMpaBMIIMMA MOHAIIAka
MIOCIIOIaBala U 3AITOCIEHUX Y BE3U Ca IPEBEHINjOM U 3aIITHTOM O] 3I0CTaBJbarba Ha Pasy
(,,Cor. . PC*, 6p. 62/2010). ¥V wnany 12 tauxa 4 anuneja 8 Kao jeHO OJ1 TOHAIIAka OJf KOJUX
ce Tpeba y3apiKaBaTH jecTe U HEOIPaBIaHO MPEKOMEPHO HA/I3MParbe paja.

42 To je cmyuaj ca wi. 12 ct. 1 3akoHa o paxy Pemy6muke Cp6uje (,,Ci. mr. PC*, 6p.
24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 . ommyka YC, 113/2017) mpema
KOjeM: ,,3aIl0CIIeHH ¥Ma TIpaBo Ha oaroBapajyhy 3apany, 0e30emHOCT M 3apaBibe Ha pamy,
3[paBCTBEHY B3AIUTHTY, 3aQUWMumy JUYHOZ UHMezpumemd, OOCHOJAHCMBO AUYHOCHU W
Jpyra mpaBsa y ciydajy OoJiecTH, CMamema WIN TyOUTKa pajiHe CIIOCOOHOCTH M CTapoCTH,
MareprjaHo obe30eheme 3a Bpeme NpHUBpeMeHe HEe3alloCIeHOCTH, Kao M MPaBo Ha Jpyre
00JIHKe 3aIITHTE, Y CKIAy Ca 3aKOHOM H OIIITHM aKTOM, OZHOCHO YTOBOPOM O pajy.

43 OBo cBakako He 3HAYM Ja jeHOCTPAHU aKTH MOCJIOAABIA HUCY IIOXKEJBHU y PaJHOM
omnHocy. O pas3nmosuma oBakBor crtaBa mmpe kxox: I1. JoBamosuh, Mumepecnu cyxobu u
coyujanna cmabuirnocm y cgpepu paouux oonoca, crp. 39

44 Hama nprxaBa patudukoBaia je oBy koHBeHIHjy (,,Ciryxoenu muct CLII' — Mehynaponau
yroopu®, 6p. 9/03, 5/05 u 7/05 - ucnp. n,,Ciyxodenn rmacauk PC — Meljynapoxau yroBopn®,
6poj 12/10)

99



lapro Boowcuuuh, 'panuye nocrnooasuesux HaozopHux osiauhera y 0OHoCy
Ha npasa na npueamnocm 3anocienux, cmp. 89-106, XXII (2/2018)

KOHBEHIIHje MPOTEKE M HA 3aLITUTY MPUBATHOCTH y PAJHOM OIHOCY," y
Mpakcu cyJa pa3BHjeH je KOHIENT ,,pa3yMHO OYEKHBaHE MPUBATHOCTHU.
Nako oBaj KOHLIENIT KOPEHE UMa y UJCj1 O IIPOHAJIaXKey oJroBapajyhe mepe
MHTepeca HacTalie y cyiackoj npakcu Cjenumbenux Amepuukux Jlpxasa,*
KOHIICIIT ,,pa3yMHO OYCKHUBAHE IPUBATHOCTH  IIPUHIUITUJEITHO CE PA3JIMKY]e
OJ1 1hera, a CyIITHHCKA pa3jiiKa Orjie/ia ce 3apaBo y CaMOM COIIMOJIOIIKOM,
TICUXOJIOIIKOM, EKOHOMCKOM, @ KOHCEKBEHTHO TOME U IIPaBHOM BHl)erby MojMa
3anocieHor. JIok ce y aMepu4Koj MpaKCcu 3arociieHd BUIU Kao ,,JbYJCKU
KamuTaa" MOCJIOAaBIa, Y €BPOIICKOM IIOTJIely Ha T0jaM 3arocIeHOr OH ce
Iperno3Haje Kao rpal)anuH Koju ¥ Ha paJIHOM MECTY Y KHBa CBa 3arapaHTOBaHa
JbYJICKa TIpaBa, T€ U 'y aMEpPHYKO]j IPaBHOj TeOpHuju ce cBe yemhe cpehy
MIO3MBH JIa CE MJIgja O IPOHAIAXKEY 0/[roBapajyhe Mepe nHTepeca mpuOImKK
eBPOIICKOM KOHIICTITY ,,pa3yMHO OYCKHBaHE MPUBATHOCTH "

,»,Pa3yMHO OYEKHMBaHA MPUBATHOCT" IPEJICTaB/ba KOHIIETIT HA OCHOBY
KOjer ce, y CBaKOM IOjeIMHAYHOM CJIy4ajy IpOIECHY]je 1a JIU je JOMyIITEHO
IOCJIO/IaBYEBO MEIIAE y MPUBATHHU KUBOT 3aMOCICHOT HA PAHOM MECTY.
Peu je 0 oHOM cTereHy TPUBATHOCTH KOjH 3aTI0CIICHN MOXKE /1a 0YeKYje TIpema
yoOH4ajeHuM OKOJIHOCTHMA Ha MecTy paja. [Ipenusnuje, cMaTpa ce jaa je
HaJ30p MOCJIONABIA HAa PAIHOM MECTY JOMYIITEH CaMO aKoO je 3aroCcieHU
IPETXOIHO OMO YIO3HAT ca TUME Ja CE HEeroB paj Haa3upe. AKO TaKBOT
yI030perha HeMa, 3aI0CICHH MMa Pa3Jior Ia Bepyje 1a ce BeroB pai He Hai3upe,
IITO 3HAYHM J1a 3aTI0CICHH MOYKE Pa3yMHO OUYEKHBATH J1a CE TIOCII0/IaBall Iy TeM
Ha30pa HaJ pajoM Hehe MEIIaTH y ’eroBy MPHUBATHOCT HA PalHOM MeCTy.*
OBaj KOHIIETIT ITPBH Iy T KopHIIheH je y npenmeTy Xandopa npotus Bennke
bpuranuje,” na 6u xacHuje 610 MOTBpHEH U y APYTUM MPEAMETUMA y BE3U
ca HaJ30pOM IOCIIOaBIA KOJUM C€ KPIIH IPAaBO HA IIPUBATHOCT HA PaJHOM
mecTy.>® OBaj KOHIIEIT Ha TPaBOM HCIHUTY OWO je y mpeamery bapOynecky
npotuB Pymynnje.’! Tysxunan (borman bapOynecky) je y mepuony ox 2004. 10
2007. 610 3amocIeH Kao HHKEHkEp 3a [IPOJIAjy Y jeIHOj TPUBATHOj KOMITAHH]H
y PymyHnuju. Ha 3axTeB nociopasiia, popMUpao je HaJIor Ha jeTHOM HHTEPHET

45 Bunmm npecyny y npeamery Niemietz v. Germany (Application no. 13710/88) maparpad 29.
46 O xopeHMMa Hjieje 0 IpOHATAXKEY OroBapajyhe Mepe HHTepeca y aMepHIKO] CYJICKOj
npaken Bumre xox: J. Jlanwnosuh, [Ipaso na npusammnocm 3anocienux, Anamm IlpaBHOT
¢axynrera y beorpany, 6p. 2/2017, ctp. 172-173

47 L. Evans, Monitoring Technology in the American Workplace: Would Adopting English
Privacy Standards Better Balance Employee Privacy and Productivity, California Law
Review, No. 4/2007, pp.1115-1149 u 1140

48 Jb. KoBaueBuh, Paonu oonoc u npago na nowmosarse npusamuoe dscueoma, crp. 174

49 Halford v. The United Kingdom (Application no. 20605/92) naparpadu 43 u 45.

50 Copland v. The United Kingdom (Application no. 62617/00) maparpad 42.

51 Barbulescu v. Romania (Application no. 61496/08)
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cepBHCy 3a pa3Meny nopyka (Yahoo Messenger) kako 61 myTeM mbera Morao
Jla O/ir0Bapa Ha MUTamka KiMjeHarta nocioiasua. Ilopen Tora, TyKuual je
MMao ¥ CBOj IPUBATHH HAJIOT HA UCTOM TOM HHTEPHET cepBucy. UHTepHUM
HpaBUJIMMa KOJI MOCJIOAaBIa KopuIinhewe cpeicTaBa 3a paj y JINIHE CBpXe
OuJIO je CTPOro 3a0pameHO U MpeBUl)eHO Kao MoBpe/aa paaHe JUCIUIIINHE
W pasJior 3a 0TKa3 yropopa o paxay. I[lopex Tora, mocionasail je y jelHoM
UHTEPHOM 00aBEIITEHY, Ca KOJUM je YII03HA0 CBE 3aI10C/ICHE, HABEO IPUMEP
EbUXOBE KOJICTHHUIIE KOjO] je OTKa3aH YrOBOP O pajy jep je CpeAcTBa 3a paj
KOPUCTHJIA y JTMUHE CBPXE, a LITO je OTKPUBEHO HAA30pOM HaJl CPECTBUMA
KOMYHHKaIUje KoJ rocionaniia. OBo o0aBelTehe Tpedaio je aa npeicTaBiba
npumMep mTa he ce JeCUTH YKOIMKO HEKO OJ 3alOCICHUX YyIoTpebsbaBa
cpelcTBa 3a pajy JTnuHe cBpxe. TakBa cy0MHa 3a/1eCHIa je YIIPaBo TYKHUOIIA.
Haume, Ha ynozopeme nocnoaasna jaa T. bapOyriecky KOpHCTH TIOMEHYTH
HAJIOT Ha MHTEPHET CEPBHUCY 32 KOMYHHUKAIU]Y U Y IMYHE CBPXE, TYKHUJIALL j&
OJICOBOPHO OJIPUYHO, HAKOH Yera ra je mocjioiaBall CyoqHo ca TPaHCKPHIITOM
HOpYyKa KOje je pa3MEmbHUBA0 ¢a CBOjUM OpaTOM U BEPEHHUIIOM [Ty TEM IOMEHYTOT
HaJora, Off KOjuX cy Heke Ouiie BpJio MHTUMHE npupozae. Ha koHcTatanujy
TYI)KHOII [Ia je MOCJIO/IaBal] Ha OBaj HAYKH TIOBPEIUO HEroBO MPABO HA TAjHOCT
MPEIUCKE U TAKO YYMHHUO KPUBUYHO JIelo, I. bapOyecky je 10010 oTkas 300r
Kplewa 3abpane kopuihema cpecTaBa 3a pal y JindHe cBpxe. Hakon Tora
HIOKPEHYO je MapHHIly TY>KUBIIHK MOCJIO0/IaBIIa 32 HE3aKOHUT 0TKa3 jep je TUM
IyTEM 3arpaBo MoBpel)eHo meroBo npaBo Ha mpuBaTHOCT. Mnak, cy10BH y
PymyHHj1, y IPBOM U APYTOM CTENEHY, CMaTPaJIH Cy Ja Y OBOM KOHKPETHOM
Cclly4ajy Hema IOBpeJie paBa Ha PUBATHOCT. 300T Kpiiewa wiana 8 EBporicke
KOHBEHIIMje Y OMKCAaHOM clyuajy, I. bapOynecky je Tyxuo PymyHnujy npen
EBporickuM cy/10M 3a JbyJICKa IpaBa jep Huje 00e30e1ua aJiekBaTHY 3allITHTY
npaBa Ha MpUBaTHOCT. MeljyTum, y mpBoM crerneHy, EBporicku cy1 pe30HOBao
j€ CIMYHO Kao M CyJI0BU Y PyMyHHM]jH, HCTaKaBIIM Jia IPaBO Ha MIPHUBATHOCT
3aI0CJICHOT Y OBOM KOHKPETHOM Cl1y4ajy HHje noBpeheHo jep, ¢ 003upom ja je
OCJI0IaBal] MHTEPHUM aKTHMa CTPOro 3a0paHuo ynoTpeOy cpencrasa 3a paj
y JINYHE CBPXE ¥ 300T MPETXOIHOT 00aBeIITEeHa O CYAOMHH KOJIETHHHIIE KOjOj
je 300r Kplema Te 3a0paHe, a Koje je yCTaHOBJbEHO HaI30pOM HaJl CPeICTBUMA
3a KOMYHHKaIlUjy, 0TKa3aH yroBop o paay. majyhu cBe To y BUy 3amociieHn
je Tpebao J1a 3aKJby4H Jia Ce KOMYHHKAIlMja KOJl T0CJI0/IaBlia HaJ3upe U
300r TOra HHWje MOTrao pasyMHO OYEKHBATH MPUBATHOCT Yy KOpHUIIhewy
cpezcTaBa MyTeM Kojux KomyHuIpa. Mnak, Benuko sehe EBporckor cyna
IPEHHAYEIIO0 je OBY MPBOCTENEHY O/UTYKY M YTBPIHIIO [ je Y KOHKPETHOM
ciy4ajy Tykuolly noBpeheHo npaBo Ha npuBarHocT. OBO 300r TOra IITO
TY>KWJIAIL IIPe BPLICHa CaMOT Ha/130pa HHje Ha jaCaH U HEJIBOCMHUCIICH HAUNH
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6uo yno3nat ca MoryhHomrhy Haa30pa HaJll BbErOBOM MPEIHUCKOM, Ka0 HU
ca 00MMOM TOT HaJ30pa U CTEIEHOM MelIama Y MPUBATHOCT 3aIIOCICHOT.
Iopen Tora, HalMOHAJIHH CYIOBH HUCY YTBPIWIH Ja JIM Cy pa3jio3u 3a
yBoheme Haj30pa y OBOM KOHKPETHOM Cliy4ajy OWJIM OIpaBiaHH, Kao HU
TO JIa JIU Ce HA HEKH JAPYTH HAYMH MOTrao UCIYHUTH IMJb Haza3opa (na ce
CpeacTBa 3a paji He KOPUCTE Y JIMYHE CBPXE), a Ja CE Makbe AUPa y MPaBaTHOCT
3anocnenux.” M3Hocehu oBe aprymente Benuko Behe je 3arnpaBo 3aKibydmiio
Jla Ha OCHOBY OKOJIHOCTH OBOT' KOHKPETHOT ClIydaja 3arocieHH je pa3yMHO
MOTa0 Jia OYeKyje J1a Ce HheroBa KOMYyHHKAIIH]je MOCPEACTBOM HHTEPHETA HE
Ha/I3Upe U Ha Taj HAUWH HE JUpa Y HEroBy MPUBATHOCT HA PAJIHOM MECTY.
[Mpecyna y oBOM city4ajy BaXKHa je U3 HEKOJIMKO pa3Jiora, ajii 3a Hally TeMy
je nocebHo 6uTHA jep EBpoIicKu cy1 Haramapa Kako pero3Haje Jia MUTambe
3alITHTE MPUBATHOCTH 3AIIOCIICHUX HA PaJIHOM MECTY IpPEACTaBJba MOJbE
3HAYajHUX JPYIITBEHUX U IPABHUX IPOMEHA, a TPUHIIUII cpa3Mepe HHTepeca
u oipehuBame mpaBuIia KojuMa ce OrpaHnvaBa BJIacT MOCIO/aBIa BUIM Ko
KJbY4YHE Ta4yKe y 3alITHTH OBOT IIpaBa Ha PaJHOM MecTy. Y3 TO, moceOaH
aKIIeHAT CyJl CTaBJba Ha 00aBe3y JpiKaBe Ja Mpeay3uMameM oroBapajyhux
Mepa 00e30e/11 yClIoBe 3a y)KHBame rnpasa Ha npuBatHocT. C TUM y Be3u
Jlaje CMEepHHUIIE JAprKaBaMa y Morieay Mepa Koje Tpeda mpeny3eTH Kako Ou ce
00e30enniIH yCI0BH 32 Y)KHBambe MpaBa Ha MPUBATHOCT HA PAHOM MECTY.
Te mepe moapa3yMmeBajy: a) Jia 3arnocjieHu Tpeda aa Oyay 00aBeUITeHU O
MOryhHOCTH Ja ce BbUXOB PaJl Ha/I3Upe Kao U MPUPOIU CaMOTr Ha30pa, mpe
HETOo IITO Ce y MPOIEC paja UMIUIEMEHTHPAjy OMO KakBe Mepe Haa3opa; 0)
1 3arociieHn Oyay o0aBemTeHn 0 00MMy Haj3opa (HIIp. Ja JH ce Hall3UPY
camo BpeMe ciama/liprjeMa MmopyKa, Ui ce HaJl3Upe U BbHXOB CaAPKaj); B)
Jla ce MPETXOIHO YTBPAHM MOCTOjE I OPaBAaHU Pa3yio3u KOjU MOCIOIABILY
JonyIiTajy yBoheme Mepa Haa30opa y mpolec paja; r) 1a ce IpeTXoaHO
M3BPIIH IPOIICHA J1a JIK C€ [[1Jb HAJA30pa MOXKE OCTBAPUTH MPEAY3UMAbEM
Mepa KojiuMa ce Mambe 3aIMpe y PUBATHOCT 3aICOJICHUX; 1) Y KOje CBpXE ce
MOT'Y KOPUCTHUTH IOJIAIH JI0 KOJUX Ce Johe myTeM HaI30pHuX Mepa; 1) aa jiu
Cy 3aI0CJICHUMA Ha paciiojiaramy ojropapajyhe Mepe 3atuTe koje Tpeda aa
00e30e71e 1a MocIo1aBal] He MOXKe OMTH YIO3HAT ca CaJipikajeM KOMYHUKAIHje
KOJjy 3a1ociieHd 00aBJjba Ha PaJIHOM MECTY, OCHUM YKOJIMKO O TOj MOryhHOCTH
HHj€ MPETXOAHO 00aBEIITEH.>

52 Tlaparpad 140 mpecyne
53 Tlaparpad 121 mpecyne

102



lapro Booicuuuh, I panuye nocrnooasuesux HaozopHux osiauhersa y oOHocy
Ha npasa Ha npueamuocm 3anociernux, cmp. 89-106, XXII (2/2018)

3. 3akspyuak

IIpaBo Ha MPUBATHOCT MpPEACTaB/ba HYXKaH YCJIOB 32 JCIOTBOPHO
OCTBAapHUBarbC U 3allITUTY JbYACKOT HOCTOjaHCTBa Y pa3JInvIuTHUM aCIICKTUMa
JKMBOTA, T1a TAKO U Ha pajHoM mecTy. [lopen Tora, ped je o jeaHOM BpIIO
CJIOKCHOM M BHIIECIIOJHOM TPaBy KOje, UIlaK, HUje arcoiyTHo, Beh Tpnu n
onpehena orpanunuema. To je ciiyuaj ¥ ca paJHUM OJJHOCOM TJI€ CE MUTAHE
3alITUTE MPaBa Ha MPUBATHOCT JOJATHO YCIOXKEaBa ¢ 003MPOM Ha HeMy
CYNpOTCTaBJbEHA yIpaBJbadyka oBianihiema mociaonasia. Tako, npaBo Ha
MPUBATHOCT HE CaMo Jia TPIIU M3BECHA OrPaHHYCHA HA PaTHOM MECTY, HErO
MX UCTOBPEMEHO U Hamehe, ¥ TO HapOYHTO 32 jeJlaH CErMEHT MOCIIOIaBYCBe
yIpaBJbayKe BIACTH — BberOBUX HA30pHKX oBnaiihema. OBjie ce nmpes pajHo
MpaBo 3alpaBO CTaBJba jelaH JCJMKATaH 3a/laTaK MOCTaBJbamha IPaHULA
n3Mel)y HaBeeHUX CyIpPOTCTaBJCHUX IpaBa 3aroCICHOT U TOCIIO/aBIIa,
a 3aJlaTaK ce CBaKMM HOBHM JaHOM JIOJaTHO KOMILIHKYje, ¢ 003MpOM Ha
KOHCTaHTaH pa3Boj pa3IMuUTUX TEXHOJIOMKHX CpecTaBa Koja MoryhHoctn
Ha/30pa U KOHTPOJIE pajia 3arocieHUX YNHE TOTOBO HEMPErJeHUM. 3aTO
U He Tpeba Ja dyju IITO je Majau Opoj JIpkaBa KOje Cy YCBOjUJIC 3aKOHE
KOjUMa Ce HEMOCPEIHO pelllaBa MPeICTaB/bEHU MPOOJIeM MPOHATAKEHA
I'paHulla HAA30pHUM OBHaIHhCH)I/IMa nocjiogaBua y HuJby 3alliITUTC IIpaBa Ha
HMpUBATHOCT 3anocieHnx. CBakako j1a y Kpeupamwy oAroBapajyhnx 3akoHCKHX
peliea, 3aKoHoIaBal] Tpeda Ja BO padyyHa 0 TOME Jia OrpaHHuYCHa Koja ce
nocraBJbajy TpeOa aa Oyny JieraiHa, ISTMTUMHA B cpa3Mepa UJbY KOjH ce
THM OI'PAHUYEHEM Kelau ocTBapuTH. Ho, y 0CYCTBY TaKBUX KOHT€HTHUX
aKara, BeJIMKH JOIPUHOC, KAKO 3aKOHO/IABIIMMA Y TIPOLIECY BHUXOBOT YCBajamba,
TaKO 1 HAIUOHAJHUM CyJJOBHUMaA IIPUJIMKOM pCllaBakbda KOHKPETHUX MMUTAakba
3allTHTE IPUBATHOCTH 3aIlIOCICHUX HA paJHOM MECTY, naje U EBporncku
CY/I Ca CBOJUM KOHIICIITOM Pa3yMHO OUYCKHBAHE MPHUBATHOCTH U U3JIOKESHUX
KOHKPETHHX Mepa Koje Ap)kaBa Tpeba Ja mpeay3me Kako Ou ce 006e30eamiio
ACJIOTBOPHO YKUBAKC IIpaBa Ha IIPUBATHOCT U HA paJTHOM MECTY.

Jluteparypa u u3Bopu

Hanunosuh J., (2017), [IpaBo Ha NpUBATHOCT 3aIMOCICHUX, AHAIU
Ilpasnoe (paxynmema y beoepaoy, op. 2, ctp. 162-182

Etuncku P, bajuh C., Tyouh b., (2017), Mehynapoowno jasno npaso,
Hosu Cap, IlpaBau dakynrer y HoBom Cany

Jammapesuh C., (2016), HoBe TeneHnunje y 006IacTv 3alITHTE JIMYHUX
nojataka Ha paay y MehyHaponHoM mpaBy, Paduo u coyujaino npaso, 0p.
1, ctp. 71-92

103



lapro Boowcuuuh, 'panuye nocrnooasuesux HaozopHux osiauhera y 0OHoCy
Ha npasa na npueamnocm 3anocienux, cmp. 89-106, XXII (2/2018)

Jamapesuh C., (2016), Hose menoenyuje y ooracmu 3auimume Ju4HUX
nooamaxa Ha paoy y Mejynapoonom u e6poncKoM npasy, TeMaTcku 300pHUK
XapMoHHu3anuja cprickor 1 Mahapckor mpasa ca npaBom EBporicke yHuje,
kura 4, [lpasau paxynrer y HoBom Cany, cTp. 263-282

Jamapesuh C., (2008), ConnjanHo-eKOHOMCKA IIPaBa y BE3U Ca PaioM
y Mel)yHapoaHHM W €BpOIICKUM CTaHaapauma, Paono u coyujarno npaso,
op. 1, ctp. 176-198

Joanosuh I1., (2013), MHTEepecHU CyKoOH 1 colMjaTHa CTAOHIIHOCT y
chepu pagHux ogHoca, Paono u coyujanno npaso, op. 1, ctp. 35-56

Joanoguh I1., Boxuunh /1., (2016), 3amTura u 6€30€THOCT 3aICICHUX
Ha pany, 36opnuk [Ipasnoe ¢paxyimema y Hosom Cady, 6p. 3, ctp. 753-771

JoBanoswuh I1., boxxuuuh M., (2017), HopmMaTuBHN OKBHD 3alITHTE
MOpAJTHOT MHTEIPUTETa 3an0ciieHnX, 36opruxk [Ipasnoe ¢haxynmema y Hosom
Caoy, 6p. 4, ctp. 1229-1249

Joanogwuh I1., (2018), Paono npaso, Hosu Can, IlpaBau ¢aynrer y
Hosom Cany

Joanosuh I1., (1993), CykoOu nHTEpECca paJHIKa U OCI0aBala Kao
y3pOK mpaBa, 36oprux Mamuye cpncke 3a opywmeene nayxe, Hosu Can, Op.
95, ctp. 307-313

Joanosuh I1., (2006), Yrpaama JbyJICKUX U COLIM]aIHO-CKOHOMCKHUX
npaBa y MeljyHapoiHO, €BpOIICKO U Hallle PaJHO IPaBo, Paoro u coyujaino
npaso, 6p. 1-6, ctp. 9-28

Kosauesuh Jb., (2014), UnTepHeT u mpuBaTaH >XKBOT 3aMOCIEHUX:
rpaHulle MOCIIOIaBUEBUX HAJ30PHUX, JUCIUIITMHCKOX M HOPMATUBHUX
opnamthewa y JI. Tonoposuh, /1. [lerposuh, /1. [1pssa (yp.) Mumeprem u
opywmeo, Hum, ctp. 337-352

Kosauepuh Jb., (2013), lipasna cybopounayuja y paonom oOHOCY u
mwene epanuye, beorpan, [Ipasau dakynrer y beorpany

KomaueBuh Jb., (2010), Paonu oomoc u npaso ma nowimosarbe
npusammuoe xHcueoma, 300pHUK pajioBa ca caBeToBama ,OCTaBpUBabBE U
3alTUTA COLMjATHUX TTpaBa’, 3matudop, cTp. 166-184

Kosauesuh Jb., (2013), PagnonpaBHa 3amrura rpahanckux ciobona
U TIpaBa 3aloCciICHUX Ha MECTY pajia — MPOJOpP IEMOKPATCKHX BPEIHOCTH Y
CBET pajia Win KoMIIeH3aluja 3a Behy HecurypHocT 3anociema?, Teme, Op.
4, ctp. 1583-1599

Koau-Opmanguh M., (2018), Ilpaso 3anocrenoe na npusamnocm u
e206a 3aumuma, TOKTopcka nucepranuja, [lpasau ¢pakynrer y beorpany

104



lapro Booicuuuh, I panuye nocrnooasuesux HaozopHux osiauhersa y oOHocy
Ha npasa Ha npueamuocm 3anociernux, cmp. 89-106, XXII (2/2018)

Kpcruh U., (2006), [Ipaso na nowmosarse npugammoz u ROpOOUtHo2
arcueoma — unan 8 Eeponcre xonsenyuje o wyockum npasuma, beorpan,
beorpajcka MHUIIMjaTHBA 32 Jby/ICKa TTpaBa

Jly6apna b., (2004), Esponcko paono npaso, llonropuna, 11111

Mapkosuh P., (2014), Yemasno npaso, beorpan, [IpaBau dakynrer y
beorpany

[Momoruh /1., (2016), Eséponcko npaso wyockux npasa, beorpan, JI1
CryOeHU TTIaCHUK

Cumosuh /1., Aspamoruh /1., 3ekasuna P., (2013), J/byocka npasa,
beorpaz, KpuMuHaIuCTHYIKO-TIONHUIIM]CKA aKaIeMuja

VYpnapesuh b., (2011), VYmuyaj ernobanuzayuje na mehynapoone
paononpasne cmanoapoe, IOKTOPCKa Auceprairja onopamwena Ha [IpasHoM
¢dakynrery y beorpany

Connelly, A.M., (1986), Problems of Interpretation of Article 8 of the
European Convention on Human Rights, The International and Comparative
Law Quarterly, No. 3, pp. 567-593

Davidov G., (2012), The principle of proportionality in labor law and
its impact on precarious workers, Comparative Labor Law & Policy Journal,
No. 1, pp. 63-80

Evans L., (2007), Monitoring Technology in the American Workplace:
Would Adopting English Privacy Standards Better Balance Employee Privacy
and Productivity, California Law Review, No. 4, pp. 1115-1149

Warren S. D. and Brandeis L. D., (1890), The Right to Privacy, Harvard
Law Review, No. 5, pp. 193-220

Workers’ privacy: Part II: Monitoring and surveillance in the workpla-
ce, Conditions of Work Digest, Vol 12, No. 1/1993

105



lapro Boowcuuuh, 'panuye nocrnooasuesux HaozopHux osiauhera y 0OHoCy
Ha npasa na npueamnocm 3anocienux, cmp. 89-106, XXII (2/2018)

Darko Bozici¢, LL.M., assistant
Faculty of Law, University of Novi Sad

Employees’ Right to privacy as boundary of
employers’ supervisory prerogative

Summary

In the last several decades conflict between two different interests mani-
fested in employer’s supervisory prerogative on the one hand, and employee’s
right to privacy on the other, has become significantly important for Labour
law. Since this conflict represent the clash of employer’s managing power and
one of the most important fundamental human right, dealing with the question
Where are the boundaries of employer’s supervisory prerogative in context
of employee’s right to privacy at the workplace seems quite challenging for
Labour law theory and practice as well. Moreover, coping with this challange
becoming increasingly urgent as to new developments in the IT field.

Key words: right to privacy, supervisory prerogatives, subordination.
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1. YBon

Benuka He3amocaeHOCT MpeCcTaBiba jeiaH 0l OCHOBHUX IpoliemMa
ca KojuMa ce HOCH CpIICKa MpuBpena of modetka Tpansuuuje. Crona
HE3aroCICHOCTH je IpeMa 3BaHMYHOj CTaTUCTHUIIM Ha HUBOY o1 14,8%.' Kako
He3arocseHa JUIa MPeACTaBsbajy ApYIITBEHH POOJIeM jep UM ce Mopa Ha
HEKH HaYWH 00€30eIUTH er3uCTeHIINja, IpKaBa MOKyIIaBa Ja pa3inauTuM
MepaMa aKTHUBHE IMOJUTHKE IMOJICTaKHE 3anollbaBame. [loceOHO cy Ha
TPXKUILTY paja yrpokeHa JIMLa ca HHBAJIUJUTETOM, jep UMajy CMambCHY
MPOIYKTHBHOCT Pajia y OMHOCY Ha 3/IpaBe paHHKE.

L{uJb je carnenatu TeOpUjCKONIPaBHE, MO3UTUBHOIPABHE U EKOHOMCKE
acnekTe mpodieMa U neUHHCATH ONTHUMAJHy MOJHMTHKY MOACTHIAmkA
3anonbaBama Jula ca nHBanuauteToM. [Ipenqmer ananuze ouhe HOpMe
PaJIHOT, COILMjaJTHOT U IMOPECKOT 1paBa. 3a aHaau3y he ce KOPUCTUTH METOI
HEOMHCTUTUYLIMOHAIHE EKOHOMCKE TEOpHje, Ka0 U HOPMaTHBHOIIPaBHU
METOI.

OcHOBHa XHIIOTE3a paja je Jia cajalliba MOJIUTHKA MOACTUIAmbA
3arnolljbaBarka JIMIA Ca UHBAJIUIUTETOM HHUjE aJIeKBaTHA, TC jy je IOTPEOHO
penedunucatu. Hemocpenan nuib mojcTuiiaja Mopa Outu mnoehame
NPOAYKTUBHOCTH paAHUKA Ca MHBAJIUJAUTECTOM, a HC IHbHUXOBAa IPUBPEMCHA
U TIO3UTHBHA JuckpumuHanuja. To he ce Ha HajOOBPM HAUMH MOCTHRU
JUPEKTHUM CyOBEHIIMOHKCaeM (OpyTo) 3apajie, koja Hehe OUTH npuBpeMeHa.
duHaHCcHjcKa cpeacTBa OM ce no0uiia yKHAAmEeM HIIM CMambHBAKHEM
cyOBEHIIM]a 3a 3alollJbaBamke 3/IPaBUX PaJHUKA, KOje Ce cajia O0uIaTo
0/100paBajy MOCI0/IaBIKMA.

2. JInua ca HHBAJIHANTETOM

Ocoba ca MHBaJTUIUTETOM, jeCTe JIMIE ca TPajHUM IOCIeauLIaMa
TEJIECHOT, CeH30PHOTI, MEHTAJIHOT WJIM JAyIIEBHOT omTehema uin Goiectu
KOje ce He MOT'Y OTKJIOHHUTH JIeYSHEM HJIM MEIULIMHCKOM PEeXaOHIINTaII]OM,
KOje ce CyouaBa ca COIUjaJHUM U JIPYTHM OrpaHUYCHHMa O]l yTHIlaja Ha

1 MaxkpoexoHomcka kperama y Cpouju, (jyr 2018). Haponna Ganka CpOwuje, 3BaHUYHH
uHTepHET cajT: https://www.nbs.rs/internet/latinica/18/18 3/prezentacija_invest.pdf. Cajry
npuctymbeHo 28. jyna 2018. roguae. O30mibHE CyMEse y 3BaHHYHE CTATUCTHUKE MOJATKe
punetu kox: [lerposuh, [1aBne; Bpuepesuh, [lanko; Munuh, Cno6onan (2016): Exkonomcku
OIIOpaBaK, 3aMoCICHOCT M (hpuckanHa KoHcomuaanuja: [loyke n3 2015. roquHe u m3riean 3a
2016. u 2017. roguny. Exonomuxa npedyseha, rox. 64, 6p. 1-2 (Bep3nja objaBibeHa Ha cajTy
Ouckannor casera  http://www.fiskalnisavet.rs/doc/istrazivacki-radovi/FS%20radni%?20
dokument%20-%20KBF%202016%20SRB.pdf). Canuno u: Bbpuepesuh, [lanko; Apcwuh,
Muojko (2013): YTuIaj HeNoy31aHOCTH CTAaTHCTHUKKX ITOJaTaka Ha KPEHpame eKOHOMCKE
nomtuke y Cpouju. Keapmannu monumop, 6p. 35, 71-72.
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pajHy criocoOHOCT U MOTYRHOCT 3am0CIiemha Ul OJIpKamba 3aoCiiCkha U Koje
HEMa MOFthOCTI/I 1IN UMa CMalbCHE MOFthOCTI/I Jia C€, 1o paBHOIIPaBHUM
yCJIOBHMA, YKJbYUYH Ha TPXKHIITE pajia U Ja KOHKYpHIIE 32 3aroll/baBambe
ca apyrum nunuma.? Cratyc ocobe ca HHBATUAWTETOM HUMa: PATHH BOJHU
WHBAJIWIA; MUPHOIAOIICKH BOjHI/I WHBAJIWI; HTUBUIIHU MHBAJIW] paTa, JIUIEC KOMC
j€ U3BpIIICHA KaTeropu3aliyja u Jpyro JUIE KOME je yTBpl)eHa HHBAJINTHOCT,
y CKJIaJy ca 3aKOHOM; JIMIIC KOME je, y CKJIay ca MPOIMKUCHMAa O TIEH3HjCKOM
Y MHBAJIMJICKOM OCHTYpamy, yTBpheHa KaTeroprja MHBaJIUAHOCTH, OTHOCHO
npeocTaia pagHa CoCOOHOCT; JIMIE KOME €€, Y CKJIaay ca OBUM 3aKOHOM,
MIPOLICHH PaJIHA CIIOCOOHOCT CcarjacHo K0joj Ma MOr'yhHOCT 3a1ocieha Uik
OZIpIKarba 3arociieha, OIHOCHO PaIHOT aHTaKOBamba.’

He3zamnocnena ocoba ca MHBaJIMAUTETOM jecTe ocoda, ox 15 mo 65
roJMHa JXMBOTA, KOja HUjEe Y PaJHOM OJIHOCY HHUTH je Ha IPYTrH HAYWH
OCTBapuIIa IPaBo Ha paji, CIPEeMHa Ja pajid WK PUXBATH MPO(ECUOHATHY
pexabuIINTALU]y paii 3aM0II/baBaba U aKTHBHO TPAXKH 3aI0CIICHE U BOJIU CE
Ha EBHJICHIM]U HE3aIMOCICHUX JIMIIA KO/l OPraHu3allije HaJISKHE 3a OCIIOBE
3anonjbaBama. Ocode ca HHBATUAUTETOM 3alollJbaBajy Ce MOJ| OMIITUM
WIIK TI0]] TOCceOHUM ycioBrMa.! 3arnoiisbaBameM 0coda ca HHBATUAUTETOM
O/l ONIITHM YCJIIOBHMa CMaTpa ce 3aloll/baBamke KOJ MOocioaaBia 0e3
npuiiarohaBama MocjaoBa, paJHOr MECTa HJIM MOCJIOBa U PaHOI MECTa.
3anomnsbaBameM 0c00a ca MHBAIHIUTETOM MOl TOCEOHUM YCIIOBHMA cMaTpa
ce 3arolJbaBame KO/ MOCI0AaBIIA Y3 puiarohaBame mocioBa, paJHor Mecta
WIIK TIOCJIOBA U paHor MecTa. [loj1 mpuiarohaBameM mociioBa rnoapa3ymesa ce
npuiarohaBame pagHOT Mpolieca U paaHuX 3aaaraka. [lo npunarohaBamem
paHOT MeCTa MoApa3yMeBa e TEXHUYKO U TEXHOJIOIIKO OIPEMamhe PaIHOT
MecTa, Cpe/IcTaBa 3a paji, IpocTopa U oIpemMe — y CKiIaay ca MoryhHocTuma
U norpebamMa ocobe ca uHBaluauTeToM. [lpunarohaBamem ce MOXKE
00e30e1uTH 1 CTpy4yHa MoMoh, Kao MoapIIKa 0COOH ca MHBAJIUIUTETOM KO
yBOhema y mocao Hiii Ha paHOM MECTY, KpO3 CaBeTOBabE, 0CIIOCO0IhaBabE,
yciyre aCUCTEHIIH]e U MOAPIIKY Ha PaJIHOM MecTy, ipaheme mpu paay, pa3Boj
JUYHUX METOJA pajia v OlCHUBabe ePUKaCHOCTH.

2 Unam 3. 3akoHa O THpo(eCHOHAHO] peXxaOWINTAlMji W 3alolubaBamy ocoba ca
nuBammanteroM, (Ciryx6enn rmacauk PC, 6poj 36/09 u 32/13) — y namsem teckry 3[1P30U
3 Unawm 4. 3[IP30U

4 Bupmetn: 3akoH 0 TpOQECHOHATHO] peXaOWINTalWjH M 3alollbaBamy ocoba ca
naBamuauTeToM, (Ciryxx6ern riacauk PC, 6poj 36/09 u 32/13)
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3. [Ipedepenunje mocaogaBamna Ko
3anoNbaBakha JINIA €A HHBAJHIUTETOM

Ja 6u cMo carnenanu npedepeHimje mocioaanamna 3a ocodama ca
uHBajquauTeToM y PenyOnunm CpOuju mociykuhemo ce pesynraTuma
Amnkere nociozapana 3a 2017 roguHy ¥ IporHo3e norpeda 3a 3anolbaBambeM
y 2018. ronuHwu, a xojy je crpoBena HannonanHa ciry»k0a 3a 3aN0lJbaBame
Peny6nuke CpOuje.’ PesynTate aHKeTe MociioaBalia OJHOCe ce Ha peay3eha
W3 IPUBATHOT M JaBHOT CEKTOPA, KOja MMajy BHIIIE OJI ICBET 3aI0CIeHNX (Malia,
cpeama v Beauka).’ Peann3oBanu y3opak ogHOcH ce Ha 3.518 mpemyseha
(omroBopenux ynuTHuka). [Ipema pesynratuma AukeTe yuenihe 3a0CIeHUX
0coba ca HHBAJIMIUTETOM Y YKYITHOj 3alI0CIIEHOCTH y Tipeny3ehuma y 2016.
TOJIMHH MTPOLICHEHO je Ha oko 1,91%, ok je y 2017. ToqMHN BUXOBO OUEKHBAHO
yuenthe y mpuiIuBY HOBO3aMOCIEHUX Mpolemeno Ha 1,73%. Takohe, Opoj
HOBO3AIMOCICHUX 0¢00a ca MHBAJIUIUTETOM MPOICHEH je Ha oko 13,4% y
OTHOCY Ha Opoj 3aIOCIIeHUX JINIIA U3 OBE Kareropuje ca kpaja 2016. rogwmne.’

Tab6esa 1: 3anonsbaBame 0coda ca UHBAIUIUTETOM (YKymaH Opoj
3anocienux y 2016. ronuHu U OYeKMBaHH Opoj HOoBo3amnocieHux y 2017.
TOIMHU) ITpeMa MaKpOCEKTOPY JeIaTHOCTH®

MaxkpocekTop Yiynan 6poj % yuewshe y Ouexusanu Opoj
JeJIATHOCTH SANOCIEHIX Y oenamuocmu FANOCILERUX Y
npemxo0Hoj 200UHU mekyhoj 200unu

Homwonpuspeoa,
wymapcmeo u 245 3.8 16
pubapcmeo
Pyoapcmeso 721 11,1 16
Ipepalusaixa 2.873 443 375
uHoycmpuja ) ’
I pahesunapcmeo 391 6,1 31
Tpeosuna na eenuxo
U Mano u NONpaeKa 712 11,0 184
MOMOPHUX 603UIA

5 Amnkera nocnonasamna 2017. roguHe - Pe3ynTaty aHKeTe OCIoaBala u NporHo3e morpeda
3a 3anonubaBameM y 2018. romunm, Hammonamma ciryx06a 3a 3anonupaBame PemyOnmke
Cpb6uje, beorpan, nenembap 2017 (y nasbem Tekery: AHkeTa nocnopasama 2017).

6 Ilpema Benmumum ce mpenyseha meme wa: mama - 10-49 3amocnenux; cpegma - 50-
49 zamocnenux W Benwka - 250 um Bume 3amocieHux. [Ipemyseha mpumanajy HexoM on
CEeKTOpa JIENIATHOCTH Ca M3Y3eTKOM: JIpXKaBHE yIpaBe M 00aBE3HOT COIMjaTHOT OCUTYpamba,
o0pa3oBama, OCTAINX YCIY)KHHUX JEIaTHOCTH, JIeIaTHOCTH JJoMahnHCTaBa Kao I10CioiaBama
1 eKCTEPUTOPHjAITHIX OpTraHM3alHja, ¥ pa3BpCTaHa Cy y 0caM MaKpOCEKTOpa.

7 Anxera nocnonanaina 2017, ctp. 13

8 Amnkera nocnonasaua 2017, crp. 50.
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Ungpopmucarve u
KOMYHUKayuje S04 7.8 76

QDunancujcxe
oenamnocmu

65 0,1 2
u 0enamuocm
ocuzyparba

Aomunucmpamugne
u nomohHe ycuyscre 982 15,2 170
deramuocmu

Ykynno

6.493 100,0 870

IIpema pesynraruma AHKeTe, MOXXeMO HAeHTH(]HKOBaTH cliefieha
KpeTama y mnorieny npedepeHnnja mociaofaBaa 3a yrnocieme ocoda ca
WHBAIHJIUTETOM Ha TPXKUIITY pajnHe cHare Cpouje:

y 2016. roquan oco0e ca HMHBATUIUTETOM Omile cy Hajuenrhe
3arnociene y Mmakpocekropy: lIpepahuBauka nanycrpuja (44,3%),
3aTUM Y MaKpOCEKTOprMa: A IMUHUCTPATHBHE U IOMOhHE yCITyKHE
nematHocTH (15,2%), TproBuHU ¥ MOMPaBIM MOTOPHUX BO3MJIA
(11,0%), Pymapcty (11,1%), Uadopmucame 1 KOMyHHKAIIH]S
(7.8%), I'paheBunapctBy (6,1%), a Hajmame y [losropuBpenn,
nrymMapcTBy U pubapcetBy (3,8%) n DUHAHCH]CKUM JIEIaTHOCTHMA
u ocurypamy (0,1%).

y 2017. rogvHA HajBUIIIE HOBO3AIIOCIEHUX 0C00a ca MHBAJIAIUTETOM
OUYEKMBAHO je y MakpocekTopuMa: [IpepahuBauka nHIycTpHja
(43,1%), TproBuna um mompaBka MOTOpHHX Bo3mia (21,1%),
AnmuaHCTpaTHBHE U TToMohHe yciyxHe nenatrHocTH (19,5%)
n Nadpopmucame u xomyHukamuje (8,7%). ¥ cBUM ocTaium
CEeKTOpMMa 3ajeHO YKYITHO yuenrhe y mopacty 0poja 3anmocieHnx
u3nocu 7,5%.

Hajsehu Opoj 3amocieHnx ocoda ca nHBaIHAUTETOM y 2016 rogmHMI
jey BenukuMm npenysehuma 36,8%, 3atum y cpeamum 34,0%, nox
je y ManuM uux 29,2%.

penaTuBHO ydenrhe oco0a ca MHBAIMAUTETOM y YKYITHOM Opojy
3arocieHuX je Hajehe kox cpemux npenyseha (2,1%), ok je kox
MaJluX U BeJduKkux npeayseha Ha uusoy ox 1,8%.°

HajBehu Opoj HOBO3amocIeHNX ocoda ca nHBauaAuTeTOM y 2017.
TOJMHU OYEKHWBAHO je y MaiuM npeny3ehuma (52,6%), 3atum y
cpenmuM (30,2%), a Hajmamu y BenukuM npenysehuma (17,1%).

9 Amnkera nocnonasana 2017, crp. 13.
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ey 2016. ronuHe HajBHILEe 3a0€JISKEHUX 0c00a Ca NHBATHJIUTETOM
Ha PErMOHATHOM HHUBOY, OHJIO je 3aIl0ciIeHo y peruony BojsonuHe
(34,0%), 3aTum y Llymanuju u 3anaguoj Cpouju (31,3%), y JyxHoj

u Ucrounoj Cpouju (20,9%), a y beorpanckom peruony (13,7%).

* HajBehu OIIHOC MpOLEHEHOT Opoja HOBO3AIOCIEHUX 0coda ca
uHBanuauTeToM y 2017. TOAMHN W YKYITHOT Opoja 3armocieHux
ocoba ca naBamuAnTeTOM Y 2016. TOMUHY 3¢0€IIeKEH je y pernoHy
Beorpana (20,5%), lymanuju u 3anaauoj Cpouju (14,0%), JyxHoj

u Ucrounoj Cp6uju (11,8%) u Bojsomunu (10,9%).1

Tabena 2: 3anoussaBame ocoda ca HHBATUIAUTETOM (YKyIaH Opoj
3anocienux y 2016. ronuHu U OYeKMBaHHM Opoj HOBoO3amnocieHux y 2017.

TOIMHY) ITpeMa BelIMYuHH npeay3eha'!

Beanunna Ykynan 6poj 3anocnenux y % Uroieis G

npeny3eha NPEmXoOH0] 200UHU yuemthe mi?v%%e;lgz »
Mano 1.893 29,2 458
Cpeorse 2.210 34,0 263
Benuxo 2.390 36,8 149
Ykynno 6.493 100.0 870

Tabena 3: 3anonbaBame 0coda ca MHBATUIUTETOM (YKyMaH Opoj
3anocienux y 2016. ronuHu U OYeKMBaHHM Opoj HOoBo3amocieHux y 2017.

TOIMHM) ITpeMa peruonnma'?

Ykynan 0poj OuexuBanu 0poj
Parns nperxonno) ronwan | Texyhoj ronnin
beoepaocku 891 183
Bojsooune 2.205 240
ll]quauje u 3anaone 2,034 285
Cpbuje
Jyorcne u Hecmoune Cpouje 1.360 161
Kocoso u Memoxuja 3 1
Ykynuo 6.493 870

10 Amnkera nocnoaasaua 2017, ctp. 13.
11 Amnxkera nocnonasana 2017, cp. 50.
12 Ankera nocnoaasaua 2017, ctp. 50.
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4. EXOHOMCKO onpaBaame NMoACTUIIAbA
3anonbaBamba 0c00a ca HHBAJHANTETOM

ExoHOMCKa Teopuja mosa3u of MPeTIOoCTaBKe Ja Cy cBU rpahanu
y CTapTy jeJHaKH, OJHOCHO Jla UMajy jellHaKe MOTYRHOCTH Jia Hampenyjy
U pa3Bujajy ce. MehyTum, caBpeMeHa eKOHOMCKa TeopHja, u3y3umajyhu
MO /Ia HEKe eKCTPEMHE CiTyuajeBe, carjacHa je Ja JIUIa ca MHBAIHIUTETOM
HeMajy uJeHTUYHEe MoryhHocTu 3a pa3Boj. OHuU 300r CBOI XCHIUKENa
jeHOCTaBHO HE MOTY Jia C€ Ha TPXKHIITY pajia paBHOIPABHO TaKMHUE ca
ocTajuM pagHuiuma. M3 tor pasiora, Teoprja HadeIHO MPHXBATa Jaa ce
U3 COLMjaJIHUX pa3jiora OBUM IOjeMHIIMMA IOMOTHE, KaKO OU ce HHXOBa
MO3UIIM]a HA TPXKUIITY M3jeHAYMIIA Ca OCTAIUM €KOHOMCKUM CYyOjeKTUMA KOjU
HeMajy HUKaKaB WHBAJIHIUTET. [0OTOBO CBe pa3BUjeHE 3eMJbe, YKIby4dyjyhu
YaK U 3eMJbE aHTJIIOCAKCOHCKOT MOJIeNia TP)KHUIIIHE MPUBPEE, TPUXBATA]y
onpehere mporpamMe corujaiHe TOMONY IPEKO KOJUX Ce BPILH Mpepacioaesa
HAI[MOHAJIHOT JIOXOTKA Y IIUJbY MIOMONY HAjyTIPOKEHUJUM TIOjeIUHIIMMA.

Kana cy y nutamy nojeiMHIIM KOjU cy 300T CBOT MHBAJIHIUTETA
aricoJyTHO HECTIOCOOHH 3a pajl ¥ HEMajy MMOBHHY M3 KOje OM ceOu MOriu
na obe3beze crabuiHe MPUXOJe, NayllialHe CyOBeHIMje KOjuMa ce TUM
nojequHIMMa omMoryhaBa 3a/10BOJbeHe Ojipel)eHUX ColMjaIHUX MoTpeda
MPEJICTaBJbajy EKOHOMCKH Haje(pHKACHHU]E PEIICHE.

Juneme ce oTBapajy Kajia ce pa3mMarpajy HaYuHHU Ha KOju OU ce THM
paaauiMa Tpedasio nomohu. MuIbema cMo Ja 01 0BJie Tpedasio MoYeTH OJf
OCHOBHOT TIpo0JIeMa 300T Kora oCJIoaBIM H30eraBajy Ja 3arocie pajJHuKe
ca MHBAIIMJUTETOM, a TO je F/bHX0Ba yMameHa MPOAYKTHBHOCT y OJTHOCY Ha
panuuke. [IponyKTHBHOCT MpeacTaBJba OJHOC BpeIHOCTH npou3Boaa (Q)
u ynoxeHux tpoikoBa pajaa (C), oqHocHo Q/C. IIpoyKTUBHOCT paiHUKA
ca MHBAJIMMUTETOM MOXKE OUTH yMameHa M3 BUIIIE pa3jiora, OUiIo 3aTo HITO
OHU HE yCIeBajy Aa MOCTUTHY ofpeheHy BPEAHOCT TPOU3BOAE Y jeIMHULIN
BpeMeHa, OuJIo 3aTo 1mTo uMajy Behie Tporikose kopulihemna.

5. Moaenu 3a MOACTHIIAIbE 3aM0II/bABAHHA
JIMIIA ¢A NHBAJIUJIUTETOM

AXTHBHa TIOJUTHKA 3amollJbaBama 0co0a ca HMHBAIUIUTETOM
moipa3yMeBa Mepe M TOJACTHIAje yCMEpeHe Ha TOoAM3amke MOTHBAIlHje,
3amonIjbaBamke U CaMO3aIloNlbaBake 0co0a ca MHBATUAUTETOM. [[pkaBa
“Ma JIBa OCHOBHA HaYWHA MPEKO KOjHX MOJKE TOACTHIIATH 3aIOIJhaBakhe
JUIIa Ca HHBAJIMIUTETOM. JETHO Cy KOMaH/IHO-KOHTPOIIHE MEPE, TPEKO KOJUX
JprKaBa peryJuile IoHalamhe eKOHOMCKHX cy0jekara. Ha oCHOBY TpKUIITHUX
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Mepa, JApKaBa IMOJICTHYEC EKOHOMCKE Cy0OjeKTe jJ1a caMu MpuJjiarolasajy cBoje
HOHAIIAKkE JIPYIITBEHO-MOXKEJbHOM Mozeny. OBie crnanajy pasindute
CyOBEHIIM]e U MOPECKEe OJIAKIIMIE KOje JpkaBa Jaje mpeay3echuma koja
3aIoILJbaBajy JHIIA Ca HHBAJIUJAUTETOM.

5.1. 3akoucka obaesesa nocnooasua oa
3anouLbaea TUYA Ca UHEATUOUMEMOM

[IpBa Mepa Kkoja apkaBu CTOjH Ha pacrioiaramy jecTe 1a y popMu 3aKoHa
3aXTeBa O]l EKOHOMCKHUX cy0jexaTa HEKO Yhberme. CPIICKH 3aKOHOJaBall
NPOIHCYje HEKOJIIMKO Mepa noHamama. Ha mpumep, ob6aBesa nmocnonasua je aa
omoryhwu jezHake ycioBe 3a 3anonbaBamke 1 n300p KaHAnIaTa 3a 00aBIbame
ofpeheHor nocna. Y ToM CMUCITY, TOCTI0AaBal HMa 00aBe3y /1a MOJ jeIHAKUM
ycioBuMa oMoryhu ocobama ca ”HBAJIMAMTETOM 3aCHUBAKE PAJTHOT OTHOCA.
Ocoba ca HTHBaIMIUTETOM 3aCHUBA PAHHU OAHOC MO YCIOBUMA U HA HAUKH
yTBpheH 3aKOHOM 0 pajiy, aKko IOCeOHUM 3aKOHOM HHje ApyK4uje oapeheno."
3anocneHoM - 0coOM ca MHBAJTUAUTETOM IOCIOAABALL je Ay>KaH aAa 00e30enn
00aBJbame MOCIIOBA IIPEMa PaJIHOj CIIOCOOHOCTH, y CKJIaTy ca 3aKOHOM.'*

3a0pameHa je HemocpenHa W IOCpeJHA AUCKPUMHUHALIM]A JIWLA
KOja Tpake 3amocliemhe, > Kao U 3aloCiIeHNUX, ¢ 003UpOM Ha I10J1, poheme,
jesuk, pacy, 00jy Koxke, CTapoCT, TPyAHONY, 3APAaBCTBEHO CTabE, OHOCHO
WHBAJIUIHOCT, HAITMOHAIIHY MPHUITaTHOCT, BEPOUCIOBECT, OpayHH CTATyC,
MOPOAMYHE 00aBe3e, CEKCyalHO OINpeNebebe, MOJUTHYKO WIH APYTo
yBEpEHE, COIMjATHO MTOPEKIIO, UMOBHHCKO CTaHhe, YWIAHCTBO Y MOTUTUIKUM
OpraHM3anujama, CHUHIMKAaTUMa WJIM HEKO JpPYro JHYHO CBOjCTBO.
JluckpuMuHaIija je 3a0pameHa y 0JHOCY Ha:'® yclioBe 3a 3arolibaBame
n u300p KaHaUIaTa 3a obaBJbame oapeheHor mocna; yciose paaa u cBa
IpaBa M3 pagHOT OHOCA; 00pa3oBame, 0CIOCcO0hbaBakE U YCaBPILIABAE;
HaIpeIoBambe Ha MOCITy; 0TKa3 yroBopa O pajuy.

13 Ynan 28 3akoHa o paxy, Ciyx6enu nmacauk PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 - omryka YC u 113/2017.

14 Ynau 101 3axona o paxy, CimyxOenu miacauk PC, 6p. 24/2005, 61/2005, 54/2009,
32/2013, 75/2014, 13/2017 - onnyka YC u 113/2017.

15 HemnocpenHa IUCKpUMHHALM]A, jECTE CBAKO ITOCTYHAame KOJUM C€ JIMIE KOje TPaXKH
3am0CIIehe, Kao U 3all0CICHH, CTaBba Y HEIOBOJGHUJU IMOJIOXKAj y OIHOCY Ha JApyra JIMna y
HCTOj WM CIINYHO] cuTyaruju. IlocpeHa qucKkpUMUHAIMja TOCTOj! Kajia oapel)eHa Hau3rien
HeyTpaJHa ofpenda, KPUTEPHjyM MM IIpakca CTaBJba WIM OM CTaBHJIAa y HEHNOBOJHHUJH
TI0JIOXKA] Y OTHOCY HA JIpyTa JIUIA - JIUIE KOje TPaKH 3arlocierne, Kao M 3arociIeHor, 300r
oznpeleHor cBOjCTBA, CTAaTyCa, ONPENesbemha W yBepemba.

16 Unan 20 3akoHa o pamy.
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JonomememM 3akoHa O TPOQPECHOHATHO] pexaOuIuTaluju H
3arolbaBarmy 0coda ca HHBAIMIUTETOM 00aBe3a CBAKOT MMOCIoAaBua’’ Koju
uMa HajMame 20 3a10CIIeHUX jecTe J1a 3aI0CIIH Y PaJiHU 0JJHOC oapeheHu 6poj
ocoba ca maBanmuauteToM.® TTocmomasar koju nma o 20 10 49 3amocieHnx
JIy)KaH je Jla uMa y paJHOM OJIHOCY jelHY OCO0Yy ca WHBAJIUJIUTETOM.
[MocnonaBar koju uMa S0 1 BHIIE 3aMOCICHUX JYXKaH je J]a UMa y pajHOM
OJIHOCY HajMame JIBE 0CO0C ca MHBAJUJIUTETOM, U HA CBAKHUX HApPEIHHUX
3amouetux S50 3amociieHuX Mo jeaHy ocoOy ca mHBanuautetom. OBa
o0aBe3a 3armociema 0c00a ca MHBAJIHIUTOM HE OJJHOCH Ce Ha HOBOCOHOBaHE
nocioasie. HoBoocHoBaHM mociioaBai Hema o0aBe3y 3amol/baBamba 0coda
ca MHBATUIUTETOM Yy MEPUOY of 24 Mecela o1 JaHa OCHUBAKbA.

[TocnoaBaly Koju HE 3aOCIM 0CO0E ca HHBAJIMIUTETOM JIyXKaH je Ja
ymuiatu uzHoc oz 50% mpocedne 3apaje 1o 3anocieHoM y Peryonum Cpouju
npemMa ocieilbeM 00jaBJbeHOM MOIATKY PEIyOIMYKOT OpraHa HaJIeKHOT 38
TI0CJIOBE CTATUCTUKE 32 CBAKy 0CO0Y ca MHBAJIMIUTETOM KOjy HHjE 3aII0CIIHO.
VYiutaTom cpezcTaBa, ocioiaBall HCIyHhaBa 00aBe3y 3aIollbaBamba.

[Tocnonarair Koju, y MOCTYIIKY jaBHE WJIM JIpyre HaOaBKe, W3BPILH
(uHaHCcHjcke 00aBe3e M3 yroBopa O MOCIOBHO-TEXHHUYKO] capaliibu ca
npenysehem 3a nmpodecroHanHy pexadUIMTalUjy U 3amoll/baBambe 0coda
Ca UHBAJIMAUTETOM, KA0 U U3 YTOBOPA O KYIIOBUHHU IIPOU3BOJA UIIH BPIICHY
yciyra Tor npeayseha, n3y3eB o0aBe3a HaCTaJIMX y peau3aliju yropopa
U3 00JIaCTH TPrOBUHE HA BEIIMKO - Y BpeAHOCTH o 20 MpoCeyHUX 3apaaa
o 3arocieHoM y PenyOnuiiu CpOuju mpema mocieieM 00jaBJbeHOM
MOJATKY PernyOIHMYKOr OpraHa HaJIe)KHOT 3a OCJIOBE CTATUCTHKE Y MOMEHTY
3aKJbyueHa yropopa, ociiobaha ce o0aBe3se 3amolbaBama jeJHe 0co0e ca
VMHBAJIMIUTETOM, 332 HapeAHUX 12 Mecelu o/ JjaHa u3BpiieHka odasese.”

Benuku 0poj 3ak0OHCKHX 00aBe3a MOXKe caMo Jia roBeha TPOIIKOBE
HIOCJIOBaha CKOHOMCKHUX Cy0jekara, YMMe Ce PEMETH BIX0Ba e(PUKACHOCT U
KOHKYPEHTHOCT Ha TpXKHUIITY. 300T Tora ce mpodiieM 3anonbaBama JINLa
ca MHBAJUIUTETOM IMOKYyIIaBa rnpesasuhu kopuurhemeM TPKUITHUX Mepa.

5.2. Cybsenyuonucarme 3anouibagarsa 1uya ca UHEAIUOUMENOM

OcHoBHa Mepa KOjoM ce MOXKe JIeJIOBaTH Ha Mociioaasiie ia mosehajy
3aIoNIJbaBambe JINIA Ca MHBAJINIUTETOM jecy cyOBeHIHje. CucteM cyOBeHIH]a

17 TocnomaBuem cMarpa ce fomahe Win CTpaHe MPaBHO WK (PU3NYKO JIHIIE KOje 3aoljbaBa
JEIHO WM BUINE JIHIA, OMHOCHO Permybmuka CpOuja 3a 3amociieHe y Op)KaBHUM OpraHUMa,
ayTOHOMHA TIOKpajuHa 3a 3allOCJIeHE Yy IMOKPAjUHCKUM OpraHMMa W jeIUHHIA JIOKAITHEe
caMoyTIpaBe 3a 3aIoCliCHe y OpTaHiMa jeIHHUIIC JIOKAITHE CaMOyIIpaBe.

18 Ynanm 24. 3[1P30U.

19 Unan 27. 3IIP30U.
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CC MOJKC IMOCTAaBUTHU HA BUIIIC HAYMHA, aJIU Y IPUHOUITY OH HajBI/IHIC 3aBHUCU
071 yKyIHOT (hoH1a KOjH Cy JprKaBa M APYIITBO CIIPEMHH Ja U3/BOjE 32 OBY
HaMEHY.

CyOBeHIIyje 3a 3amnomnjbaBame Tpedano Ou a OyJay OKpeHyTe Ha
noBehame NMPONYKTUBHOCTH pajHUKa ca HHBaluauteroM. [loBehame
IPOAYKTUBHOCTH MOCTHIKE ce ToBehamkeM BPETHOCTHU IIPOU3BOIa KPO3 jaBHO
CyOBEHIIMOHHUCAE PA3TMYUTHX IPOrpama MpoheCHOHaTHOT ycaBpllaBama,
OJTHOCHO KpO3 CMameHmhe TPOIIKOBA TPOIIKOBA KUXOBOI pajaa Koju Turaha
nociojasail. Y ujeaiHuM (TEOPETCKUM) YCJIOBUMa, BUCHHA CyOBEHITUje Ou ce
onpehuBaa y ckiany ca yrBp)eHUM HHBAJIUIUTETOM, IO OHOT HUBOA HA KOM
he MpoayKTUBHOCT OBUX paJHUKA OMTH M3jeJHAUYCHA ca MPOAYKTUBHOIINY
OCTaJINX PaTHHUKA.

HoBuaHne cyOBeHIIMje UMajy BHILE MPEAHOCTH TIEAHO Ca acleKTa
jaBHUX QuHaHCcHja. OHE Cy pe cBera TpaHCIapeHTHE, jep ¢e TaYHO BHJIH KO
KOJIMKO HOBIIa 100uja. Takohe, kbuMa ce He peMeTe MOACTUIIAJU PaJIHUIUMA.
Jleo cyOBeHIje Moxke OuTH uctiaheH pagHUKy (YMMe ce KOMIICH3Yje 3apajia
KOjy O Tpebao Ja UCIUIATH MOCIOAaBall), a Ie0 YaK caMOM MOCIIOAaBIy (3a
UCIUIATY TI0pe3a U JA0MPUHOCA, IipriiarohaBarme paaHoOT POCTopa norpedbama
JUIA ca MHBAIMAUTETOM UTH). MaKkCHMaJIHU U3HOC CyOBEHIIMja HE CMe
npeBa3suhu BPEeHOCT MPOU3BO/IEHC PajHUKA KOJU CYOBEHIIU]Y MpUMa, jep
OM TO 3HAYMIIO Jia je IPYIITBEHU TPOILIAK TOT pagHUKa Behu oJ KopHCTH
KOjy OH T'CHEpHIIIC.

Cucrtem cyoOBenuuja y CpOuju omoryhaBa mociojaBiuMa IMpaBo
Ha peyHJaNnujy TPOIIKOBA mpuiarohaBama pagHOr MECTa W MpaBo Ha
cyOBeHnHjy 3apana. [lociomaBall Koju 3amociu 0code ca MHBAJIUIUTETOM
KOje C€ 3alolJbaBajy MoJ MOCeOHUM YCJIIOBUMAa MOXKE Jia OCTBApH IIPaBO
Ha peyHIannjy NpUMEpEeHIX TPOILKOBA MpHiarohaBama paJHOr MecTa 3a
3aMoII/baBake TUX JIHIIA, TPEMa ITPOIUCHUMA O IPIKABHOj IIOMONM 32 HAKHATLY
JIONATHUX TPOIIKOBA 3alOllbaBaba 0c00a ca MHBAIUIAUTETOM H JAPYTUM
IpornyucuMa O AP)KaBHO] MOMONH KOjU cy TOTPEOHH 3a MPUMEHY MPOIIHca O
IpkaBHOj moMohu 3a HaKHaJy AOJATHHX TPOIIKOBA 3aIlolljbaBamba 0coda
ca naBanuauTeToM. [locnoaasarl koju 3anociiv Ha HeonpeheHo Bpeme ocoly
ca MHBAJIUAUTETOM 0€3 paJHOr UCKYCTBAa UMa IIPaBoO Ha CyOBEHIINjY 3apajie
3a Ty 0co0y y Tpajamy ox 12 Mecenu. 3aXTeB 3a CyOBEHIIH]Y HOCIIOAaBaI]
noiHocH y poky ox 30 1aHa o1 laHa 3aCHUBamka paJHOT 0JJHOCa ca 0cOO0OM ca
unBanuauTeToM.”’ CyOBeHIIMja 3apajie M3HOCH 10 75% YKYIHHUX TPOLIKOBA
3apajie ca npunaaajyhumM 1onpruHocuMa 3a 00aBe3HO COLIUJaIHO OCUTYPakbe,
aJIv He BUIIIE 01 N3HOCA MUHUMAJIHE 3apajie yTBpheHe y CKIIay ¢ MpormucuMa o

20 Ynam 33. 3[IP30MU.
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pajy, a ocTBapyje ce Ipema IpoIrrucuMa o JIp:KaBHOj oMol 3a 3amolijbaBame
ocoba ca MHBAIMAUTETOM U JPYTHM MPOMUCHMA O APXKaBHO] MoMohu Koju
Cy MOTpeOHH 3a MPUMEHY IpoMKca O p:KaBHOj MOMONY 3a 3alOlLJbaBabe
0co0a ca HHBAJIUJIUTETOM.

Kao mrro ce Buam, qp:kaBHUM CyOBEHIIMjaMa ce TIOKPHBA]y TPOIIKOBH
MOCJI0/IaBIIa 3a pUIarohaBame paaHOr MECTa, YUME CE Y TOM CMHCITY J0JAaTHU
TpOLIaK 300T 3aronjbaBama paaHUKa ca HHBAIUJUTECTOM MUHIUMHU3Y]E, 11
je oBa BpcTa CyOBEHIIMja Y CKJIaJly ca 3aXTEBOM €KOHOMCKe Teopuje. Buiie
JJIeMa M3a3uBajy CyOBEHIIU]e Ha 3apajie, na he o brMa OUTH BHILE PCUU.
[TpBO MHTame ce OMHOCH Ha MOTHB Jia C€ CYOBECHI[HOHMIIIE 3alOIIbaBahe
JMIA Ca MHBAJIUUTETOM. AKO je lbX0Ba MPOLyKTUBHOCT aliCoIyTHO jeHaKa
NPOAYKTHBHOCTH OCTAJIMX PaJHHKA, OH/a HE MOCTOjU pa3Jior Ja ce OBU
paIHULH MMO3UTUBHO AUCKPUMHUHHUINY. AKO je ca Apyre CTpaHe HBHXOBa
IPOAYKTHUBHOCT YCJI[ MHBAJIMINTETAa CMalkbeHa, OHJA Ce OTBapa Jpyro
MUTamke: 300r Yera je CyOBeHIIMOHUCAe OIpaHUUYCHO Ha 12 Mecelu.

5.3. Ilocebnue uncmumyyuje namerpene
3anow/basary uya ca UHEAIUOUMEMOM

3aKoHOM Cy nmpeaBul)eH! 1 TOCeOHU OOJIMIIN 3aMoJbaBamba U pagHoT
aHTa)kOBama 0co0a ca MHBAIHIUTETOM, KOjU HMajy 3a I[HJb 3al0lJbaBabe,
OIHOCHO paJIHO aHTa)XOBame M MOOOJBbIIake KBAIUTETA KUBOTA 0coba ca
nHBanmuauTeTOM. [ToceOHM 0OMUIM 3amonsbaBama U PaJHOT aHTaKOBamka
oco0a ca MHBAJTMAUTETOM MOT'Y OMTH OpraHW30BaHU Kao: mpeay3eha 3a mpo-
(ecnoHalHy pexaOHINTANN]y U 3al0NIJbaBambe 0c00a ca HHBAIUIUTETOM;
palHU LEHTPH; COIMjATHO Mpeay3ehe u opraHusanyja.

IIpenyzehe 3a nmpodecnonanny pexaObUIUTAIIA]y U 3aMOIIJbaBaAbE
0co0a ca MHBAIMIUTETOM jecTe MPABHO JHIE KOje 3allollJbaBa U BPIIU
npodecHoHalIHy pexaduimnTaiujy ocoda ca MHBAJIMAUTETOM, y CKIATy ca
3akoHoM. [Ipenysehe 3a mpodecrona Hy pexaOHIUTANN]y U 3aII0NIbaBAHE
oco0a ca MHBATUMAMTETOM MMa IPAaBO Ha MECEYHY CyOBEHIIH]y 3apaje 3a
CBaKy 3aIiociieHy 0co0y ca MHBaJIMAUTETOM Y BUCHHU 110 75% yKYIHHX
TPOILKOBA 3apaje ca MpuIaaajyhnuM gonpruHocuMa 3a 00aBe3HO COIMjaTHO
ocurypame, anu He Buiie on 50% mpoceuHe 3apajie Mo 3aloCiICHOM Y
PenyGunun CpOuju npema nocieameM 00jaBJbeHOM MOJATKy PenyOInuKor
OpraHa HaJUIS)KHOT 3a ITOCIIOBE CTATUCTHKE, Y CKJIaay ca MPOIMUCHMA O
Jp’KaBHOj MOMONHM 3a 3arolJbaBamke 0co0a ca HHBAIHIUTETOM U APYTUM
MPONHKCHMA O AP>KaBHOj MOMONH KOjU Cy MOTPeOHH 32 MPUMEHY MPOIHCa O
JprKaBHOj TIOMOhH 3a 3amomssaBame ocoda ca naBanuanTeroM. [Ipenysehy 3a
npoecHoHAIHY pexaOMIINTAaIH]y 1 3aI0NIbaBamke 0co0a ca HHBAIUANTETOM
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MOr'y ce 00e30eIuTH U CpeICTBa 3a M00O0JbIIAKE YCIIOBA pajia, yHanpeheme
MPOU3BOJHUX MpOrpamMa, yBohewme cTaHaapia, NoOO0JbIIake KBAIUTETA
MPOU3BOJIAa U MPYKEHUX yclyra, npriarohaBame paJHUX MeCTa HIIH Y
JIpyre CBpXe, y CKJaay ca MPONHCHMa O JPXKaBHO] MOMONM 3a HaKHAIY
JIONATHUX TPOIIKOBA 3alOllJbaBaba 0c00a ca MHBAIUIAUTETOM H JAPYTUM
IpornucuMa O AP)KaBHO] MOMONH KOjU cy OTPEOHH 3a MPUMEHY MPOIHCca O
IpKaBHOj ToMohH 3a HaKHa Ty IOAATHUX TPOILIKOBA 3alolljbaBarma 0coda ca
uHBasuautTeToM. HaBenena cpeycraa 06e30elyjy ce u3 Oyuera PenyOnuke
Cp6wuje, onrocuo u3 bynerckor donma.?!

[ToceOHoO perynucame U cyOBeHIIMOHUCaE MTpeny3eha 3a mpodecuo-
HAJIHY pexaOHInTaIHjy 1 3alolljbaBambe 0c00a ca MHBAIMAUTETOM Takohe
MMa eKOHOMCKOT OITpaB/ama. Y TUM npeny3ehnma ce nauia ca MHBaJIUAUTe-
TOM 0CII0C00JbaBajy 3a 00aBJbamke 0Jipe)CHUX JACTaTHOCTH, Hajuelic OHUX y
KOjUMa BHXO0Ba MPOAYKTHUBHOCT pajia MOXKE OMTH jeIHaKa POy KTHBHOCTH
octanux pagHuka. OCHUBakE PaIHUX LIEHTApPa je BUIIC Y QYHKIUjU COLIHO-
3[paBCTBCHE 3alITHUTE JIMIA CA HHBAJIUIUTETOM, C 003UPOM JIa je MUTaAmkE
KOJINKO MMa €KOHOMCKOI' OIlpaBiarha 3allollJbaBame JIMIA YHjU j& PaJHH
y4HHaK Mambu Of1 je/IHe TpehrHe paHOT YyUYMHKA 3a[I0CJICHOT Ha yOOUYajeHOM
paHOM MecCTYy.

5.4. Ilopecke onakwuye Koo 3anouvasarsa
AUUA ca UHEATUOUMENIOM

IMopecka monuTHKa UMa 32 IIHJb OCTBAPEH:E MOTPEOHOT HUBOA JaBHUX
puxoza u3 Kojux he ce puHaHCHpATH jaBHU PAcXOgu. Y TOM CMHCIY LNJb
nopecke MoJTuTHKe je puckamau. [lopen HecmopHO GHCKaTHOT IKJba, HOpecKa
MOJIMTHMA Ka0 JIe0 EKOHOMCKE TOJUTHKE MOpa OCTBAPUTH M HeducKaiHe
nuibeBe. HeduckaaHu nuibeBH MOry OWTH COLMjaTHH, IMOJUTHYKH,
00pa30BHH, KyATYpHU U ApyrH. L{nib duckamne noauTuke Moxe OUTH
YCMEpEH U Ka pelery mpodiieMa 3all0CIICHOCTH, TOCEOHO OCETIBUBHX IpyTia
Kao IITO Cy 0c00€ ca MHBAJINIUTETOM.

Ionazehu ox nmbeBa Koju ce keje mocTuhy, Hayka O Tope3uMa
je bopmynucana BUIle MOPECKUX Hayelna KOjuX ce Tpeda MpHupKaBaTH
MPHJIMKOM KpeWpama NMpakKTHYHUX Mepa nopecke noiutuke. [Tormosnh
(mpema Barmepy) menu mopecka Hadena Ha €KOHOMCKa, (pmHaHCHjCKa,
COIIMjaJTHOTIOIMTHYKA U IIPAaBHO-aIMUHUCTPATHBHA. >

21 byngercku ¢onx 3a mpodecroHanHy pexaOWiIHTandjy U IOACTHIARE 3aloNLbaBamba
ocoba ca unBanuaureroM, Uan 28 3[TP30U.

22 Jlejan IlomoBmh, (1997), Hayka o mopesnmma u mopecko mpaBo, CaBpemeHa
angMuHHCTpanyja, beorpan, 268-271.
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[Mopecku cuctem CpOuje y oKBUPY Iope3a Ha Joxojnak rpahana (ko
OIOpEe3MBama 3apajia) u 1opesa Ha JTIOOUT MpaBHUX Jinlia npeasuha onpehene
Mepe MOpPEeCKHX TOACTHIAja MOCIOAaBala y IHJby 3allollJbaBamba 0coda ca
unBanuauTeToM. Ko oba mopecka o0iuka pa3iuKyjy ce JIBe CUTyalluje,
Kaja ce Kao IO0CJo/iaBall jaBjba npeay3ehe 3a pajgHo ocrnocoO/baBame u
3alolLbaBamke 0c00a ca MHBAIHAUTETOM, U JIpyra Kaja Cy y MUTawy CBU
OCTaJIM TOCIIO/IABIIH.

YkoyuKko je mociiogaBall npeaysehe 3a pajiHO OCIOCo0JbaBambe U
3anonbaBame 0coda ca MHBAJIMINTETOM, He maha ce mope3 Ha 3apaje
pannuka ca naBanuauretom.” Takohe, mpemysehe 3a pagHo ocriocobbaBame,
npodecHoHAIHY pexaOWJIMTAIlU]y W 3alollJbaBalkhe MHBAJIUIHHUX JIHIA
ociobolheHo je miuahama nmopesa Ha TOOUT MPaBHUX JIMLA Cpa3MEpHO yuenrhy
THUX JIMIA y YKYITHOM Opojy 3amocieHunx.*

Ocranu MmocjaojaBiM KOju Ha HeoipeheHo Bpeme 3arocie Jule
ca MHBAJIMAMTETOM? y CKJIaJy ca 3aKOHOM KOju ypelhyje crpeuaBame
JIMCKPUMUHAIIU]C JIMIIAa Ca MHBAJIUAUTETOM ociio0alajy ce obaBese miahama
oOpauyHaTOr U 00yCTaBJLCHOT TIOpe3a U3 3apajie TOT JIHIIA, 38 IIEPUOJL O TPU
TOIMHE OJT JaHa 3aCHUBAFha PAIHOT OHOCA.?

[opecky onmakmuiry mo ocHoBy wi. 27T cT. 4 311 /11" He Mory ocTBapuBaTH
Jp’KaBHY OpTaHU M OpraHu3aliyje, jaBHa npeayseha, jaBHe ciryx0e u aApyru
JUPEKTHU WM WHIUPEKTHH OylileTcku KopucHunu. [locnonaBuu koju 3a
oznpeleHo Jriie KOPUCTE UITH Cy KOPUCTHIIH OJIAKIIUIY Ko/ Tuiahara mopesa

23 UYnan 21 3akoH o mope3y Ha jnoxoxmak rpahana, Cmyx6enn mmacuuk PC, 6p. 24/2001,
80/2002, 80/2002 - mp. 3axoH, 135/2004, 62/2006, 65/2006 - wncmp., 31/2009, 44/2009,
18/2010, 50/2011, 91/2011 - omryka YC, 7/2012 - ycxnaljenn nun. u3H., 93/2012, 114/2012
- omnyka YC, 8/2013 - yckmaljenu nuH. u3H., 47/2013, 48/2013 - ucmp., 108/2013, 6/2014 -
yckiahenn quH. u3H., 57/2014, 68/2014 - np. 3akown, 5/2015 - ycknahenn qun. u3H., 112/2015,
5/2016 - ycxmahernu nus. u3H., 7/2017 - ycxnahenu qun. m3H., 113/2017 u 7/2018 - ycknahenn
quH. u3H (y gassem Texcry 3ITT).

24 Unan 45 3akona o nopesy Ha qo0ut npasHor smna, Ciryx6enu macauk PC, 6p. 25/2001,
80/2002, 80/2002 - np. 3akoH, 43/2003, 84/2004, 18/2010, 101/2011, 119/2012, 47/2013,
108/2013, 68/2014 - nmp. 3akon, 142/2014, 91/2015 - ayreHTHYHO Tymadewe, 112/2015 u
113/2017.

25 HoBo3amocieHnM JHIEM ca HHBAJIHIUTETOM CMaTpa Ce JIUIE ca KOjUM je MOCII0/aBall
3aKJbY4HO YTOBOP O pajy y CKJIagy ca 3aKOHOM Koju ypelhyje pam u koje je mpujaBHO Ha
00aBe3HO COIMjATHO OCUTYpame KO HA/UICKHHX OpraHH3aIija 3a 00aBe3HO COIHMjATHO
ocurypame. HoBo3anociieHnm jmiem ca HHBaINANTETOM Hehe ce cMaTparh JInne Koje je mpe
3aCHHBama PaJHOT OTHOCA OMIIO 3aMOCIICHO KO MOCIIOABIA KOjH je OCHUBAY MIIM MOBE3aHO
JIUIE ca MTOCIOaBIeM KOJ] KOTa 3aCHHBA PaJHN OJTHOC, HE3aBUCHO OJf TOTa Ja JIH je I0CT0jao
TIPEKU]] paJHOT OJTHOCA.

26 UYnan 21 . 3T
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Ha 3apa/ie 1o JPyToM ITPAaBHOM OCHOBY y CKJIaJy ca OroBapajyhum mpomnucom,
HE MOTY 3a HCTO JIMIIE OCTBAPUBATH MOPECKY OJIAKILIHUILY.

HaBejieHe nopecke oiakInuie CyIITHHCKHY MPEJCTaB/bajy CyOBeHIIH]e,
caMo Mame TpaHcnapeHTHe. HanMe, mopecke olakIImIie 1mo npaBuily JOBOJIE
0 yMamema nopeckux npuxona. [lope3 Henarutahen 300r mocrojama
onpeheHux onakIuiia Ha3uBa ce ,,Iopecku pacxo ‘. OBaj MOPECKU pacxoj y
CTBApH je 30up MPOIYITEHUX PUX0/Ia Koje O OyieT 0CTBApHO /1a OJIAKIIHIA
Hema. Tux ce npuxona Ap)kaBa oJpeKsia y KOPUCT MOPECKUX OOBE3HUKA, U Y
TOM CMHUCJTYy OHA UMa ClinyaH eeKaT Kao CyOBEHIIH]a.

Kana cy y nuramy mnopecke onakmuie 3a npeayseha 3a pagHo
ocroco0sbaBame 1 3aIolljbaBambe 0c00a ca MHBAIHIUTETOM, Tpejrod uamehy
SKOHOMCKOT M COIMjaJTHOT 1[KJba je camo mpuBuaaH. Haume, monamhenu
TPeTMaH jE€JIHOI €KOHOMCKOI CyOjeKTa HauyeJaHO Ou Tpedaso Jia 3Ha4yu
JUCKPUMUHAIN]Y CBUX OCTAJIHX, a TO JjaJbe 3Hauu nopemehaj epukacHoCTH.
MelyTum, KaKko cy y MUTamwy JUIa Yuja je MPOAYKTUBHOCT YMamheHa YCIe]
WHBAJMIUTETa, OJIaKU TOPECKH TPETMaH 3HAYM CaMo Jia UM IOPECKO
onrereheme Hehe joln 1 01aTHO OTEXKABATH OJ] CTapTa TSKHU 10J10%ka]j. Ko
OBOT" [TIOPECKOT Hauela HUje u3pakeH HU Tpejaod nsmel)y puckamHoOr nusba
(nymweme OylieTa) M COlMjaiHOT 1[MJba (IOMON YIPOXKEHUM KaTeroprjama),
NoIITO OM OBa JIMIAa CBaKako TPeOasio Ja npuMajy HeKy moMoh u ja HUCy
3arocieHa.

I'maBHU po0seM ca OBUM MOPECKUM OJIaKIIHIIaMa 110 OCHOBY WiI. 27T
ct 1 B[/ je mTo cy OHE OrpaHUYCHE HA POK OJf TPU FOJIUHE, YMECTO 3a
npoaykTuBHOCT. [Ipema nmocrojehem periemy, cBa jiniia, 0e3 003upa Ha BPCTY
HWHBAJIMJUTETA U HAYUH Ha KOjI/I CC OH OApa’kaBa Ha (bUXOBY NIPOAYKTHUBHOCT.
Ca npyre crpane, 6e3 0031pa Ha CTEIEeH HHBAIMIUTETa, IPABO HA MOPECKY
OJIAKIIUILy MpecTaje HAKOH Tpu roauHe. IlocTaBiba ce MUTamkE KakaB je
MHTEpEC MOCIOAaBIA /1a 1ajbe 3a/IpKaBa TO JUIIE Y PaJHOM OHOCY, OJTHOCHO
3aIITO He OM YMECTO Hera aHra)xoBao 3jpaBor paanuka??’ Morao 6u ce
OpaHUTH ¥ CTaB Jla OBa HOPMa HajBUIIE OJrOBapa OHUM JUIMMA YHjU Ce
WHBAJUJAUTET HE OJ[pakaBa Ha lbUXOBY MTPOJAYKTHBHOCT jep OHU MOT'Y Jia pajie
TOJIjeIHAKO Ka0 U 3[[paBH PaIHUIIU, aJIM UM JIpXKaBa orpaiiTa miahame nopesa
¥ IONIPHHOCA 32 TpH roguHe. MelhyTum, mpema cTaBy eKOHOMCKE TeOpHje, OBa
JuIa He O Tpedalio HU Jla YKUBajy MPaBO HA IOPECKY OJIAKIIIHILY.

Passior 3a mocTojame OBaKBOT MO3MTHBHOIIPABHOT PEIICHA jeCy
NPBEHCTBEHO (HCKaIHU, jep ApkaBa Hehe &1a ce OApEKHE MOPECKHUX

27 JemwHa omnmuja je Ja paJHHKA Ca MHBAIMIUTETOM Mame IUIAaTH y CKIIaQy Ca HEeTrOBOM
YMameHOM MTPOAYKTUBHOCTH Pajia, ajik je Ta MOryhHOCT 030MJBHO JTMMHTHPaHA IPOIHICHMA O
MHHUMAITHOj 3apajiy, 3akoH o paxy wi. 111-113.
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NpUXOoJa YaK HU KaJla Cy OBE KaTeropuje y nuramy. TelKo je pazyMeTn
HOJIMTUKY MTPEMa KOjOj C€ BPEMEHCKH JINMUTHUPAJY OJIAKIIHUIIC HAjyT'POKEHH]O]
KaTeropuju CTAHOBHHKA, JIOK CE€ HCTOBPEMEHO HM3/aIIHO CyOBEHIIMOHUIIIC
MOJIMTHKA 3aONIJbaBakba.

AKo Ou ce Morja MpuxBaTUTH OrpaHuuewe u3 wi. 21r cr. 4 [T
peMa KOMe OBO ITPaBO HEMajy 3all0CJICHHU Y JIP)KaBHUM OpraHMMa, HUje JaCHO
300r yera ce TO MPaBo HE Ja jaBHUM Ipeny3ehnma u IpyruM TUPeKTHUM 1
UHAUPEKTHUM KOPHCHUIIUMA OyueTa.

6. 3ak/pyuHa pazmaTpama

HakoH carsieaBamba TeOpHjCKONPABHUX M MO3UTHBHOIIPABHUX PEIICHA
npoOJieMa He3amoCICHOCTH JIMIIa Ca MHBAJIHIAUTETOM, HA OBOM MECTY OMCMO
HOKY 1A 1a Ae(DUHUIIIEMO CMEPHHUIIE 3a BOHCHh€ MOJTUTHKE 3aM0II/baBamba.
Ha npBoM MecTy, cMaTpamo Ja CyOBEHIIMOHUCAkE MOpa OUTH OKPEHYTO Ka
noBehamy MPOYKTUBHOCTH paIHUKA Ca HHBAJIUAUTETOM, YMECTO Ka lbHXOBO]
(TpUBpEMEHOj, TO3UTHBHO]) TUCKPUMHHAIU]H.

Jpyro nurame ce THYE HHCTPyMEHAaTa KOju OM OWIIH HajTIOIECHUU 32
OBY HaMEHY — JIa JIU Cy TO IUPEKTHE CyOBEHIIH]€ WIIM HHANPEKTHE CyOBEHITH]je
(Topecke OJaKIInIIe).

OcHOBHA MaHa TOPECKUX OJIAKIIMIIA je IITO Cy HeTPAaHCIapeTHe, mna
CY TeXe M3JI0KCHE MHCTHTYIMOHATHO] M BAHUHCTUTYI{UOHATHO] KOHTPOJIH.
Takohe, nopeckum onakinuiama Moryhe je cyoBeHIimonucaru (0pyTo) 3apaay
3aII0CJICHOT CaMo JI0 BUCHHE jaBHUX Ja)KOMHA, aJli He U peKo Tora. MehyTtum,
Lhpeayseha dyecto npedepupajy nmopecke ONaKIIUIEe YMECTO JUPEKTHUX
cyOBeHIIHja, C 003UPOM Jia CY OHE Makhe TPAHCIIAPEHTHE U CJIa0K]e H3JI0KEHE
IPEUCITUTHBAY, OJHOCHO KOHTPOIH .

OcHOBHa MaHa TUPEKTHUX CYOBEHIIH]a je IITO OHE 3aXTEeBAjy TUPEKTHE
ucrjaTe u3 Oyiera, 300r yera MocToju cTajHa TEHACHIMja Ka BbUXOBOM
yKkuIamwy. MehyTum, y yciaoBuMa Kajia IpKaBa MacOBHO CyOBEHIIMOHUIIIC
3aIoILJbaBakhe M0 Pa3HUM OCHOBaMa 0e3 MKaKBOI' eKOHOMCKOT pe30Ha IITO
¢j mpaheHo OPOjHUM KOHTpOBEp3ama, cMaTpaMo Jia Ou ce OKO CyOBEHIIHja
paaHuKa Ca HUHBAJIUAUTETOM HajHaKH_[e IIOCTHUTIJIA CarJIaCHOCT ITOJIMTHYKHUX
cyOjekarta. 3 Tux pasjora, Hall IPeJIor OM UIlaK HATMEA0 OBOM PEILICHY.

Kana ce uzabepe HHCTPYMEHT CYyOBEHIIMOHHUCAA, JIAKO € OJUTYUUTH
KOjH OpraH YIpaBe WU jaBHA CJIYK0a je HAjTIOICCHHU]H J1a IPOLICHU CTEICH
YMamkClha NPOAYKTUBHOCTH YCJIEA MHBAJIMAUTETA, I1a CAMUM THM U KOjI/I
npoleHaT OpyTO 3apajie pajHUKa ca MHBAJIHJAMTETOM OU Ao Ha TEepeT

28 Jlejan Ilomosuh, I'opmana Wmuh ITomos IlopeckonpaBHM TpeTMaH MalnnxX U CPEIHHX
npexnyseha. /Ipaso u npuepeoa, 6p. 1-2/1997, ron 34, ctp. 7.
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JIpxaBe. AKo OM ce OJUTYUYMIIH 32 MOJCI JUPEKTHUX CyOBEHBIIM]ja, OHJA
OM BEpOBATHO HAJMOACCHUjE OMIIO MHUHHUCTAPCTBO HAJICIKHO 32 IMUTAHA
paza v colujajHe MOJUTHKE MIIM HAI[MOHAHA CIyK0a 3a 3aIrollbaBambe.
AKo OU ce TIaK OJITy4YHUIIH 32 UHIUPEKTHE CyOBEHIIM]e (IIOPECKE OJIAKIIHUIIL),
oHJ1a Ou 0 TOME TPebaJIo Ja OJIITy4yje MUHUCTAPCTBO (pHAHCH]a. Y CBAKOM
cllyuajy, OCHOBHA MaHa CHCTEeMa KOjU Ce 3aCHHBA Ha MIOBE3UBaby CyOBEHIIMja
ca CTEIICHOM YMamCHha MPOAYKTUBHOCTH]E IITO Y JIOOPOj MEpU 3aBHUCE OJI
Cy0jEeKTHBHE M JIMCKPEIMOHE MPOLICHE HaJJIC)KHOr opraHa. CaMuM THUM,
HOCTOjU opeljeHa HEM3BECHOCT 3a MOCIIOAABIA KO/ JOHOMICHA OMIyKE O
aHTa)KOBaby OBAaKBe pajHe CHare. [IpeHOCT | jeHOT U JpyTor cucTeMa je
ITo Beh mocToju cucTeM opraHa ynpase OJHOCHO jJaBHUX CITY KO Koju On
MOTIJIH JIa IPEy3MYy OBE MOCJIOBE.
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Subsidies and Tax reliefs for the Employment of Persons
with Disabilities in The Republic of Serbia

Summary

Contemporary legal and economic theory, points out that people with
disabilities could not compete on the labor market equally with other wor-
kers. Therefore, it is necessary, for social and economic reasons, to help
these individuals in order to equalize their position on the market with other
economic entities that do not have any disability. Almost all developed co-
untries apply specific programs for employment of persons with disabilities
or social assistance programs through which the redistribution of national
income is carried out in order to help the most vulnerable individuals. In the
Republic of Serbia, the active employment policy for people with disabilities
is based on legal measures through which the state regulates the behavior
of economic entities and market measures through subsidies and tax reliefs,
by which the state encourages economic actors to adapt their behavior to a
socially desirable model.

Key words: labor market, employment, people with disabilities, subsi-
dies, tax reliefs.
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1. YBon

MHcTUTYT MUPHOT peliaBama paJHUX CIIOPOBA Yy HAIlleM IIPABHOM
CHCTEMY OJI IOHOIICHa 3aKOHa 0 MUPHOM pelaBamy paaHux cuopona 2004.
roJIMHe, I1a MPEeKOo N3MEeHa U JomyHa oBor npomnuca 2009. roguxe 10 naHac,
y CTaJHOM je pa3Bojy u yHampehemwy. To ce oryena u onaxa Kpo3 U3MEHE
MpOoIHKca, ajld U KPo3 pa3Boj Ipakce MUPHUTE/ba U apOuTapa y peliaBamy
paHUX CIIOpOBa.

Baxny axkTyellHy HOBHHY Ha MOJby yHampelhema OBOI MHCTHTYTa
npelcTaBsba U3MEHA U IOy Ha 3aKOHAa 0 MUPHOM pelliaBarby PaHUX CIIOPOBA,
MOHOBO HakoH 9 roauHa. Haponna ckynmtuna PenyOnuke CpOuje je Ha
cequunn OcMor BaHpeIHOT 3acenama 28. jyna 2018. rojguHe, ycBojuia
IIpenmor 3akoHa 0 U3MEHaAMa U JOMyHaMa 3aKOHA O MHPHOM pEIIaBay
pannux cnoposa. [IpakTiudHo cy moTBpleHa cBa peniema Koja cy nmpejioxKeHa
on crpane PajiHe rpyne 3a ©3MEeHY OBOT 3aKOHA, CACTaBJbCHE OJ1 ITPE/ICTaBHUKA
COLIMjaTHUX MapTHepa U eKcrepaTta y o0lacTH pagHOr MpaBa, a y IUJby
yHanpehema HHCTHTYTa MUPHOT pelllaBamka PaJHuX CIOpOBa U OTKJIambamba
KJBYYHHMX HEIOCTaTaka ca KojuMa Cy ce CpeTajy y J0CaIallibo] IPUMEHU
oBor 3akoHa. Hacrojasio ce a ce Ha oBaj HAYMH PEryJIUILe U YCKIIaIH ITpaKca,
a PemyOnnuka areHimja 3a MUPHO pelIaBambe PaJHUX CIIOPOBA je 100uIa U
HOBE HAQ/IJISKHOCTH. AKTYEITHE U3MEHE 3aKOHA IOHOCE HOBHHE H Y TIOTJICY
CIIOpOBa KOjU MOT'Y JIa Ce pelliaBajy MUPHHUM ITyTeM, a 0 Kojuma he Ourtu Buiie
peuy Ha HApETHUM CTpaHHIIaMa OBOT pajia.

OuekuBama cy Jia he cBe HOBHHE JIONIPUHETH YHaIpeherwy corujanHor
nujanora y PenyOmunu CpOuju, 00beM pasyMeBarmy U COLHjaTHOM MHUPY
n3Mely couujaiHuX MapTHEpa ¥ OMOTYNHTH jeIHOCTaBHHUjH U jeQTHUHHjU
MPHUCTYII TPABIM KAaKO 3a 3al0oCiIeHe, TaKO U 3a MOCIJIOJaBIe, a MOCeOHO
OTBOPUTHU HOBH IIPOCTOP 32 pajg ATCHLUje U BbeHUX MUPUTEIha U apouTapa.

Ca npyre ctpaHe, AreHiuja u jajbe Oenexu pact Opoja MOKPEHYTHX
nocTymnaka, taj 6poj je 3a 2017.roquny u3Hocuo ykynno 1073 penraBana pagna
criopa, oj1 uera je ousno 1045 nHAMBUAYATHUX [TOCTYTAKa U 28 KOJICKTUBHUX
nocrymnaka. OBo je Tpeha roguna j1a ce 6esnexu nporpecuja Opoja mocTynaka
KOjU ce pemaBajy npea AreHuujoM. bpoj mpeamera pemiaBaHuUX Tpen
AreHIHjoM je OKO TeT myTa Behu y ogHOCY Ha paHUju MEepuoJ, Kaja ce
npocedno BozwiIo oko 200 mocTynaka roguiibe.! Y 2016 ronmHr MUPHUM
yTeM je peteHo 956 pannux croposa, y 2015. ronunu je pemeno 322 pagHa
cropa, ay 2014.rongunu je peureHo 199 pagHux croposa, WITO je HHa4Ye 1 OO

1 Mornenaru: U. Jlazosuh, M. PagusojeBuh, Cmare y obracmu mupnoz pewiasara paonux
cnoposa y Penyonuyu Cpbuju, Panno u cormjanzo npaso XX (1/2016), beorpan, 2016, ctp.
66-71.
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rogumrmy npocek HakoH 2010. rogune. Ox 2005. ronune no nouetka 2018.
TOIMHE, OJHOCHO OJ1 OCHUBama PenyOnnuke areHIyje 3a MUPHO peliaBame
paJHUX CIIOPOBa, MOAHETO je 15265 mpesiora 3a MUPHO pelliaBambe paiHOT
cropa o] 4era je MepuTopHo pemeHo 5905 cropoBa, a ocTarak je pelieH y
YIPaBHOM MOCTYTKY, iMajyhul y BUly OCHOBHO Hauelo 100poBosbHOCTH. Oxt
YKYIHOT Opoja MOKPEeHYTHX MocTynaka ouio je 14995 muauBuyaiHux u
270 KOJIIEKTUBHUX PaJHUX CIIOPOBA.

Wnak, npema nopanyMa u Jajbe ce BOJU BEIMKHU OpOj paJHUX CIIOPOBA
npej cyJoBuMa, Tako na je 3a 2017. roauHy, npeMa jaBHO JIOCTYITHUM
uHpopMmanujama, BoheHno 73.423 cyackux NocTymaka, Hajuenihe 300r oTkasza
unu Heucruiahenux 3apana. Ox oBor Opoja je y 2017. roguHu pelieHo je
35.014 pajgHux criopoBa, a octaso je y paay 38.409 panuux crioposa. Pajaum
CIIOPOBHMA € YKYIHO OaBuiio 285 cynuja v CBaku Cyauja je uMao 1o 258
CropoBa.>

[Ipema mopmanmma y rpahaHCKOM oOfesbely 3a pajiHE CIIOPOBE
AmnenaroHor cyza Ha fgad 31.12.2017.roguse y paay cyia y OBOj Marepuju
octasio je ykynHo 3078 HepemieHux npeamera, ox yera 1.000 crapux
npeaMeTa rpeMa JaTyMy J0CTaBe MpeaMeTa 1o )Kajiou JpyTrocTeneHor cyia
1 2608 cTapux mpeaMera rmpema JaTyMmy IMOJHONICHha HHUIM]aTHOT aKTa.®

JacHo je 1a ce cBHM OBM CIIOPOBU HE MOTY PELIaBaTh MUPHHM ITyTEM,
aJIi Ce MOXKE OIPAaBJIaHO OTBOPUTH MMUTAME Ja I je Moryhe jia ce oBaj Opoj
CMamH, TaKO IITO OM c€ jeJlaH Opoj OBHX CIIOPOBA pelIaBao mpemMa 3aKoHY
0 MHUPHOM pelllaBamy pagHUX CIOpPOBA, MPEJ MUPUTEIbUMA U apOUTpUMa
PenyGuinuke arennuje 3a MUpPHO pelaBame paJHux croposa? U na iu je To
moryhe noctuli HEKOM HOBOM METO/IOM MUPHOT pelllaBara paJHUX CIIOpoBa?

Tpakeme OAroBOpa Ha OBO MHUTAKE je ACIUMHYHO M OHIJIO TeMa
Pervonanne rojuiime KOHGEPEHIM]jE arcHIMja 3a MHUPHO pellaBambe
pagHUX CHOpoBa Koja je y opranm3anuju MehyHaponne opranuzanmje
pana y3 noapuiky Jupekropara 3a 3anolnjbaBame, COIMjaIHa TUTAKkA U
uHKIy3ujy EBporicke komucuje, onpkane o 4. 1o 6. jyna 2016. rogune y
Apanhenosity. Ha Kondepenuuju Ha K0joj Cy y4ecTBOBaIM MPEACTABHUIIN
HAIIMOHAJIHUX TeJla 33 PellaBamke paJHUX CIIOPOBA U3 PErHOHA, pa3MaTpaHa
je MoryhHOCT epuKacHUjer yKJbyYnBamba MoCPe0Bama, OHOCHO MEeAHjaIlH]je
y pelllaBame paJiHUX CIIOPOBa, ca [UJbeM yHarpelhema colujaHor qujaiora
u ycknahuBama npakce u Mamer onrepehema cynosa. [lopen pernonaxamx
areHIyja JONPUHOC Cy Jnanu W npeacraBHuiu DenepanHe ciyxode 3a

2 http://www.novosti.rs/vesti/naslovna/drustvo/aktuelno.290.html:728442-Sudije-o-radnim-
sporovima-vecaju-i-po-pet-godina

3 http://www.bg.ap.sud.rs/It/articles/o-apelacionom-sudu/statisticki-izvestaji/program-
resavanja-starih-predmeta-za-2018.-godinu/
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nocpezoBame U Mupemwe u3 Cjenumennx AMepuukux JlpkaBa, KOju cy
TOBOPUJIM O aMEPUYKUM HCKYCTBHMA.*

Y oBOM pajay LIWJb HaM je Ja YKaKeMO Ha Haj3Ha4yajHUje HOBUHE Yy
M3MEHaMa M JIoyHaMa 3aKoHa O MUPHOM pelllaBamy PaJHHUX CIIOPOBa,
aJM U Jla YKaXeMO Ha Heke of] moctojehux u Moryhux mMeTosa pemaBama
paJHHX CIIOPOBa, Kao U Ha Moryhe Jaske mpaslie pa3Boja HHCTUTYTa MUPHOT
pelaBama pajHuX CIIOpPOBa.

2. HoBuHe HAKOH H3MeHe 3aKOHA 0
MHPHOM pelliaBamby PaJHUX CIIOPOBA

3akoH O WM3MEHama W JOoNyHamMa 3aKOHa O MHPHOM pEIIaBamy
paIHHUX CIIOpOBa, AOHEO je onpeleHe HOBHMHE Koje he ce ogpasutu Ha paj
PenyOmuxe areHiyje 3a MEPHO peliaBame paaHuX CIIOpOBa, aJId U Ha aJbu
pa3Boj HHCTUTYTa MUPHOT peliaBama pagHUX cropoa. [Ipe cBera, oBom
MTOCTICA-OM HM3MEHOM Ce JOIMYHY]y ofapende akTyeaHor 3akoHa. To mpBo
JIOJIa3u JI0 M3pakaja KoJ| OAPen0H Koje MPOIHICY]y HAIJIC)KHOCT ATCHITHje
KO/[ KOJICKTUBHUX U MHAWUBUAYAJIHUX PaJIHUX CIIOPOBA. 3

KonekTuBHUM pagHuM criopom, n3mel)y octanor, HAKOH OBHX U3MEHa
Ce cMaTpajy M CIOPOBH IOBOJIOM OCTBapWBama IMpaBa Ha YTBpHHBAHE
peNpe3eHTaTHBHOCTH CHHJINKATa KOJI IIOCIIO/ABIIA, KA0 M CIIOPOBHU ITOBOIOM
yTBphHBamka MUHIMYMa TIpOIIeca pajia y CKJIay ca 3aKOHOM.

JlonymeHe cy ¥ HaJ[JISKHOCTH 32 WHAMBHUIYATHE PaJIHE CIIOPOBE, TC
ce IPOIIUPYjy Ha CIIOPOBE TOBOJOM HCIIIATEe MyHE TIaTe OJHOCHO 3apajie
y CKJIaJly ca 3aKOHOM, a He caMo Yy BE3H ca HCIIJIATOM MUHHMAIIHE 3apajie,
WcIjiaTe HaKHaJe 3apajie OJIHOCHO TuIaTe, MCIIaTe HaKHAJe TPOIIKOBa
U JpyTUX IIpUMama y CKJIAaAy Ca 3aKOHOM, KOJEKTUBHUM YTOBOPOM,
MIPAaBUITHUKOM O Pajay ¥ YrOBOPOM O pany, yTBphUBame paJHOT BpeMeHa,
Kao | UCIIaTe OTIPEMHWHE TIPU OJIJIACKY Y MICH3H]Y.

OcHOBHa HaueJsa MOCTYIKa MHPHOT pelliaBamba PaJHUX CIIOPOBA CY
JOMTYH-EHa, TaKo Ja je yBEeJIeHO HAa4eJI0 HE3aBUCHOCTH KOjUM je IMPOTHCAHO
Jla je MUPUTEIh, OJTHOCHO apOuTap He3aBUCAH y paay. Ta HEe3aBUCHOCT ce
ropa3yMeBalia, ajii Hyje Ouia jacCHO TPOITHCaHa.

[Ipenu3upanu cy poKOBH, HIIP. POK OF 3 AaHA KOjU je MMaja Japyra
CTpaHa y CIIOpy J1a ce U3jacHH, MPOMY>KEH je Ha 5 mana. Tume ce He ryou ce

4 O denpepanHoj cnyk0H BHICTH BUIe Ha https://www.fmcs.gov/aboutus/ , a o yuenrhy Ha

KondepeHnunjun Ha Www.ramrrs.gov.rs.
5 3akoH 0 U3MeHaMa U JIoIlyHaMa 3aKOHa O MHPHOM pelllaBamy PaJHUX CIOpOBa, 00jaBJeH

je'y Cayocoenom enacnuxy PC 6p. 50/18,
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Ha e(PUKACHOCTH, a J00M]ja Ce y MOCTYIIKY jep je POK peaiHUju, OCeOHO 3a
Behe MMoCII0/IaBIle ca CII0KEHUJUM JIOHOIICHEM OJTyKa.

Be3aHo 3a KOJIEKTUBHO IPEroBapame, pelur3upa ce yjaora MUpHTeha
y MOCTYIKY KOJCKTHBHOT IPEroBapama TaKko J1a y CIydajy aHraKoBamba
MHUPHTEJbA Y TOCTYTIKY KOJIEKTUBHOT IIPEroBapama, MUPHUTEIb TPy Ka IoMoh
y4eCHHUIIMMA PaJiu ClipeuaBama HacTaHka criopa. CBpxa oBe ofipeoe je 1a ce
MUPUTEIb YKIJbYUYje U Y CIIy4ajy KajJa IPETH OMacHOCT O HACTaHKa Criopa
y TOKY IIPEroBOpA.

JonymweHe cy u ofpende o CTpaHama y CIopy y JAeIaTHOCTUMA O]
OIIITEr MHTEPECA, T€ Cy OHE AYKHE Ja MPUCTYIIC MUPHOM pEIIABAKY
KOJICKTUBHOT CIIOpa My clydajeBUMa OCTBapUBama IpaBa Ha yTBphHUBame
PeNpe3eHTaTUBHOCTH CHHIMKATa KOJ TOCIIONAaBIA, Ka0 W y CiIy4ajy
yTBphHBaa MUHUMYMa IIPOLieca pajia y CKJIa Iy ca 3aKOHOM. Y Ie/IaTHOCTUMA
OJ1 OIIIITET HHTEpEca CTPaHe Cy Iy)KHE J1a MOJHECY MPEIOT 32 MOKPETAhE
HOCTYIIKa MUPHOT PElIaBama pagHOr Criopa y POKY O TPH pajiHa JaHa
O/l HACTAHKa CIIOpa, a HEe TPH JaHa Kako je OMJIO IPOMHUCAHO ca HaMepOM
YCTaHOBJbABaha PEaTHUX POKOBA.

Mo nutamwy opnamhema MUpPHTESbA Y TOKY MOCTYIIKA Y CIIydajy Kajaa
ce CTpaHe y Cropy He carjace o Mpernopyiy, peuehe KOjuM MUPHTEb MOXKE
CTpaHaMma y CIopy Ja MpeasioxKH IPEHopyKy je U3MEHECHO, TAKO Jla MUPHTEIh
caMo Ha 3aXTEB jellHE OJI CTpaHa y CIOpY MOXKE Ja MPEIJIOKHU MPENopyKy
HajKacHUje y pOKY Ol TPH JiaHa O JlaHa 3aKJbyderma pacnpase. To je Ouia
cyrectuja MehyHnapoane opranusanuje paja, ca HAaMEepOM Jia MUPCHE HE
npepacTe y Meujalnjy 0JJHOCHO rmocpeaoBame. CriopaszyM o peliewy cropa
MOJKE C€ 3aKJbyUUTH Ha OCHOBY IPETOPYKE MU HE3ABHCHO O] Hhe.

[Ipeunsupano je U Aa y Ciiydajy Kajia CTpaHe y CIIOPY IOBOIOM
3aKJby4eHha KOJICKTHBHOT YTOBOPa 3aKJbyde CIIOpa3yM, Taj CropasyM rnocraje
OCHOB 32 M3MEHE HJIM JIONYHE KOJCKTHBHOI yroBopa. Pasior 3a HaBeleHO
j€ YMIbCHHMIIA JIa CTPAHE KOje Cy MOCTHIJIC CIIOpa3yM HE MOpajy ia Oyay
YUECHUIM KOJICKTUBHUX MPETOBOpa (Hepenpe3eHTaTUBHU cuHAKKAT). Takohe,
CIIOpa3yM ce cacTaBjba y cli000/1HO] (POpMH, OJHOCHO HeMa (popMy ormiTer
aKTa KaKBY KOJIGKTHBHH YTOBOPU HUMajy.

Kon xoJIeKTUBHMX CIIOPOBA, KOjU YECTO TPajy AYIKE Ol IPOIUCAHOT
pOKa 300T CJI0O)KEHOCTH, YCBOJEHO je j1a ce pok ca 30 1aHa oJ1 JlaHa OTBapama
pacipaBe, H3y3€THO IO 3aXTEBY CTpaHa y CIOpPY MOXeE MPOIY>KUTH 3a jOII
30 nana. [lo cajia je 3aKOHCKO pellemne OuiIo 1a MupuTesb paciyiira Oaoop
Y HACTaBJba MOCTYMAK MUPEHA HEMIOCPEIHUM KOHTAKTOM Ca CTpaHama y
CIIOpY, TJIC UM OH TIOMaXke Jla Ce CACTaHy U PaclpaBibajy O MPEIMETy CIopa.
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butha u3mena je u 1a ce omoryhasa apOUTpy J1a TOKOM ITOCTYIIKa KOJI
37I0CTaBJbalba HA PaJy yKa3yje cTpaHama y CIopy Ja CIop MOTy Ja pere
U CIIOPa3yMHO, a IITO je Y AYXY MUPHOT pelaBama criopa. Crop moBoaomM
37I0CTaBJbathba U JUCKPUMHUHALIM]jE N3y3E€THO MOXKE Ja CE OKOHYA camMo Ha
OCHOBY CIIOpa3yMa CTpaHa y CIopy, a aKo HCTH HE TI0CTOj!, apOuTap JOHOCH
peliemne 0 00yCTaBH IOCTYIIKA U yITyliyje CTpaHe y Cropy Ja O UCTOj IPaBHO]
CTBapu MOI'y BOJUTH CYJICKHU ITOCTYIIAK.

buTHa HOBHMHA je YKJbyYMBame BelITa4YCHa, a 003MpOM Jla ce
HPOLIMPY]je HAMJISKHOCT KOJl MHAMBUIYaTHUX CIIOPOBA HA 3apajie OIHOCHO
niate, Koje HUCYy caMO MUHHMAaJIHA 3apajia, HaKHaJe TPOIIKOBA U Ipyra
npHUMama, HEOMXOHO je JIa YKOJIMKO CTPaHe Y CIOpY TO JKejle MOry Ja
aHraXkyjy BelITaka. 3a pa3JiuKy oJl yciayra apOuTpa U MUPUTEIba Koje Cy 3a
CTpaHe y cropy OecruiaTHe, TPOIIKOBE aHT'a)KOBakbha BEIITaKa CHOCH CBaKa
OJ1 CTpaHa y Criopy.

Jonymene cy u opea0e Koje ce Tu4y u30opa MUpHUTEsba U apOuTapa,
IJie je mpelu3upaHo Ja AreHiija o0jaBsbyje jaBHH Orj1ac 3a U300p MUpPUTEIhA
u apoutapa y Cinyx0OeHom rinacuuky PenyOnuke CpOuje, a ce omiyka o
n300py MUpHTEJba M apOUTpa JIOHOCH Y pOKY oi 60 naHa o AaHa MCTEKa
pOKa 3a MOIHOIICHE TIPHjaBa.

[MporucaHo je 1 IOHOIICHE ETUYKOT KOIEKCa MUPHTESba U apOuTapa,
KOjH MpeJiaXke pecOpHU MUHHUCTap. [IuTame eTHKe MUpHUTEIba U apOuTapa
je u on ctpaHe MelyyHapo/iHe opraHu3aliije pajia olemheHO Kao BeoMa OUTHO
Y HajaBJbEHO Ka0 TeMa HapeJHUX PErHOHAIHUX KOH(EpeHIIH]a.

3. Heka ox npensosxkenux pewermna 'y Haupry 3akona o mrpajky

Takohe u Tekct Harpra 3akoHa o mITpajky, KOju je OMO Ha jaBHO]
pacrpaBy CpEeAMHOM TOIMHE, HOCH HEKOJUKO HOBHHA Y TOIJIEAY YJIOre U
HaJJISKHOCTH PernyOnnyke areHIumje 3a MUpHO peliaBame paJHUX CIIOPOBa, a
Koje O Tpebasio 1a JonpruHecy 1ajbeM Pa3Bojy HHCTUTYTa MEPHOT pelliaBama
panHuXx cropoBa Ko Hac’. Tako je MpeaIokKeHo a ce MUHUMYM Tpolieca
pajia, OMHOCHO BpCTa M 00MM 00aBJbarba IMOCoBa, yTBphyje KOJCKTHBHUM
YrOBOPOM, aKO 3aKOHOM HHje JIpyTraduje MporKucaHo, a mTo je HOBUHA. AKO
MUHHMYM IIpolieca pajia Hije yTBpheH KOJIEKTUBHIM YTOBOPOM, MOCIIO/IaBaIl
Y CHH/IMKAT, OJHOCHO BefiHa 3aM0CICHUX, Tpeba /1a MOKYIIajy Ja MOCTUTHY
CIopa3syM O MHHHMYMY TIpoleca paja. AKO ce He MOCTHTHE HaBeICHU
Criopa3zyM, MHHIUMYM IIpolieca pajia yTBphyje ce omIyKoM apOuTpaKHOT
Beha koje oOpasyje PernyOnnuka areHiidja 3a MUPHO pelllaBame paiHUX

6 JaBHa pacnpaBa o Hampry 3axona o mrpajky je Tpajama o 10. maja 2018.roxuue, a
op:kaHa cy Tpu okpyria crosa y Hosom Cany, Humry u beorpany.
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criopoBa. ApOuTpakHo Behie ce cacToju o1 et apOuTpa, 1y»KHO je Jia JJOHEeCe
omIyKy y poky on 30 raHa o1 laHa MOKpeTama MOCTyIKa U BeroBa OiIyKa
je obasesyjyha. [IpeasuljeHo je 1a ce HauuH paja apouTpakHor Beha OJnke
ypenu akToOM MUHUCTPA HAJIJIKHOT 3a TocioBe paaa. HaBeneHo peniene je
OpUTMHAIIHO U TPENCTaBba MoceOHy BpeaHoCT oBor HaipTa 3akoHa.

Takolhe, mpornucaHo je aa mociiojasail ojpehyje 3amnocieHe Koju cy
Iy’)KHH JIa paJie 3a BpeMe ITpajka paau 00e30ehuBama MUHIMYMa MTporeca
paja, 1o npudaBIbEHOM MUIILJbEHY HITpajkadkor ogoopa. Takohe, ociiogasair
HE MOJXKE JIa OJ[Pe/IM MOjeIMHE YJIAHOBE IITPajKauKor oj0opa jaa paje, 0e3
carJiaCHOCTH IITpajkadkor oxbopa. [Ipomucano je aa kajaa ce MTPajk
opraHusyje y AeJaTHOCTHMA O]l OIIITEr HHTepeca, OJUIyKa O CTYNamwy y
HITPajK JOCTaBJba c€ ATEHIMjU pau yuerrha y MOCTYNKY MUPHOT pelaBama
panHor cropa. YKOJIUKO ce y poky ox 10 gaHa oj1 1aHa 10CcTaBIbarba OIIyKe
HE TIOCTUTHE CIIOpa3yM, 3ar0CICHU MOT'Y Jia CTYTIe Y IITPajK.

[Ipenyiokeno je 1 ga ATEHIMja BOJU CBUJCHIIM]Y O IITPAjKy H TO:
NOCIIO/IABILY, BPCTH HITPajKa, Opojy OpraHM30BaHUX IITPAjKOBA, 3aXTEBUMA
yUeCHHKA Y HITPajKy, BpEMEHY Tpajarba MITPajKa, MECTY OJIp)KaBama U HAUMHY
IpecTaHKa MITPajka.

HageneHa pemiema KOjUM C€ IPOILIKPYje HAIUISKHOCT ATCHIH]E, Y
HaleM IpaBHOM CUCTEMY, he YHAMpeaAUuTH OCTBAPUBALC IIPaBa Ha KOJICKTUBHY
aKI1jy, KA0 OCHOBHOT KOJICKTHBHOT COLIMjaJIHO-EKOHOMCKOT ITpaBa.’

4. Hajuyemrhe npumMemnBaHe MeTOle MUPHOT
pelaBama pajHUX CIIOPOBA

Y HapemHOM JeNTy OBOT paja HarmpaBrnhemMo KpaTak OCBPT Ha Hajdyemihe
MIpUMEmBUBaHEe METOJIE MUPHOT pellaBama paJHuX CIopoBa, Kao u Moryhe
MeToJIe Koje O MOoTJIe /1a ce yBeny y MOCTyHaK MUPHOT pelraBarmba paJHux
CTIOpOBa.

HNaxo cy TeopHjcKH MPUCTYNH Pa3UYUTH U Opoj THX MeTona y
JTUTEPATypHU ce pas3nuuuTo onpelyje, umak moctoju oapeheHn KoHCEH3YC.
[Ipe cBera, Mozene 3a pemiaBame paJHUX CIIOPOBA MOXKEMO TOACTUTH Ha
IpaBHE W BaHIIPAaBHE MOJETIE.

OBe Moziese peraBama paJHUX CIIOpoBa HHje Moryhe mpeciukaT u3
jenHe 3eMJbe y APYTY, jep Cy UMaK TeCHO Be3aHU 3a KyJITypHE, eKOHOMCKE,
reorpa(bcxe TIPUITHAKE U TIOJTUTHYKHN KOHTCKCT Y HECKOM KOHKPETHOM IIpy]J_ITBy.8

7 Buneru Bumie o npaBy Ha konekTuBHy akunjy y C. Jamapesuh, Coyujanno npaso, IlpaBan
¢axynrer Hosu Cap, 2010. cTp. 133,

8 b. Jlybapma, Y800 y paono npaso, ca eremenmuma coyujannoz npasa, llpasau ¢. Vb,
Beorpan 2012, ctp. 942,
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VY nuteparypu ce Hajuerihie NOMUY JBa HAUMHA MUPHOT pelllaBamba
palHIX CIOPOBa BaHCYICKHM Ty TEM, KOje ce Takolje Ha3uBajy M allTepPHATHBHUM
mMeTonaMa. HacynpoT mwuMa je CylICKO peliaBame paJHUuX CIOpOBa, WU
KaKo Ce jolll Ha3uBa peryiapHa metoaa. Kaaa roBopumMo o ainTepHaTHBHUM
MeTolaMa Hajuemhe ce MOMUIbY: OJIaKIlaBame ((paluinTaiuja), MUPCHE
(koHIMIIKja1Kja), TOCPEaoBamke (MEANjaIH]ja), 3aTUM UCITUTHBAE YHCHHIIA
u apoutpaxa.’ Takolje, y TUTEpaTypH Ce MOMHELE K OMOYICMaH (3AIITHTHUK
rpahana), kao Mmoryhu nocpeiHuK y paJiHUM CIIOPOBHMA.

Mupeme u apOuTpaxa cy HaMm JoOpo MO3HATH jep Cy HHKOPIIOPUPAHHU Y
HAII TPaBHH CUCTEM, KPO3 3aKOH O MUPHOM pelliaBary pagHux croposa. Kao
IIITO je TI03HATO, MUPEHHE j€ METOJI pelllaBarba KOJICKTHBHUX PaTHIX CIIOPOBA
KOjH C€ CacTOjH y Py Karby IOMONH cTpaHama y Criopy o/l CTpaHe IOMHPUTEba
KOjU HACTOjH JIa KX YBEPH Y TOTPeOy /1a Ce CACTaHy M PaclpaBibajy O IPEAMETY
Ccropa, Kako O ce JaKIie Cropa3yMein 0 peliaBamy Criopa i CaMH JOIUIH 10
IPUXBATJBUBOT KOMITPOMHCA, TO jeCT YTOBOPHOT pellietha cropa.'’

ApOuTpaxa je METOJl MUPHOT pelllaBama CIIOPOBa KOjU CE CacTOjH
y TOME IIITO CTPAHE y PaJHOM CIOPY MOBEPaBajy, OJHOCHO CIOPa3yMHO
orjanihyjy kao nocpeaHuka tpehe nuie na periaBa Crop JOHOIICHEM
apOuTpaxcHe oryke.!!

HcnuTuBame YNbEHUIIA, MOXKE CE JABUTH Y YIKEM U ITUPEM CMHUCITY,
a IMPBCHCTBO CC€ OIHOCH HAa MCIIUTUBAKLC YNEHLCHUIIA U JTaBalkE IPEIIOPYKa O
pelIeyy Cropa, Koje je BUIIE CaBeTOAaBHOT KapaKTepa U BE3aHO j€ 3a IIPAKCy
y CAJ] u Benukoj Bpuranuju.'?

[TocpenoBame, Koje ce UeCTo Mellla ca MUPEHEM, je UIaK Jpyraduja
METO/Ia O]l MHPEHba, jep TIOPE] TOra LITO HEY TPAITHO JIUIE HOCPESTHUK MOMaKe
cTpaHaMa Ja jiohy J0 Cropa3yMHOT pelieikha Cropa, OHO Ce U yKJby4dyje U
yIyIITa MEPUTOPHO Yy MpobieM 300T Kora je CIop HacTao ¥ MOXKE Jia UM
npejiaxe peliekhe Cropa, ajld OHO Hajuelihe HUje mpaBHO oOaBe3yjyhe
3a CTpaHE y CIOpY, T€ je Ha Taj HAYUH aKTHUBHUJH IPOLIEC O] MUPCHaA.
[Mocpenuuiy cy Hajuemhe KOMIETEHTHA JIMIA 33 IPEAMET CIIopa, alu Cy U
HEMPUCTPACHU U MOPajy Jia uMajy oApeleHe KapaKTepuCTUKE, TUTIIIOMATCKN
TaKT U JIa CTBOpE MoBepeme Meljy cTpanama y cropy.' TTocpenoBame Moxke
outH QakynTaTuBHO U 00aBE3HO, IPHBATHO U jJABHO, HHOKOCHO M KOJIETHjaITHO,

9 b. Jlybapna, om. out, cTp. 945,
10 Ibid., cTp. 946,

11 b. Jlybapna, om. mur, ctp. 952,
12 Ibid., cTp. 951,

13 Ibid., cTp. 948,
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Ha HUBOY mnpeay3eha, JOKaIHO, PETHOHAIHO, TPAHCKO, HAI[MOHAIHO MU
TpaHCHAI[MOHATHO."

Ilopen HaBeaeHUX METOMA Y JIUTEPATYPH CE HABOJAC U XUOPHUIHU
MOJICJIH, TTO3HATH y CBETCKO] MPAKCH, KOjU ce Hajuenrhe npuiarohasajy
JIOKaJIHUM MpHIIMKaMa U notpebama crpanaka. Kao Taka Metosna ce HaBOJIU
Haroj0a UK opaBHambE, I7Ie HEY TPAJTHU IIOPABHATEIb PYKa CTPYUHY moMoh
aJIBOKaTUMa M CTpaHKama Jia pa3jacHe ClIOpHa MMUTakbha CBOT IIPaBHOT OTHOCA
y obmactu pamga.’

Cau4HO Kao ¥ Haro0a, kKao XMOpHIHA METO/1a IOMHELE CE eBaJlyallrja
Clly4aja, Koja je IMpolec y KOME CTPAaHKE y CIIOPY IIPUIIPEMa]y CAXKETH MIPUKa3
criopa 3a HeyTpajiny Tpehy crTpaHy, eBajyaropa, KOju Ha OCHOBY JIOOHjEHUX
uHpopmMaliija 1ajy HeobaBe3yjyhy nporeHy 0 BepOBaTHOM HCXOY MapHHUIIE.
EBanyaropu cy oOuuyHO n3abpanu mehy cyaujama Wiau ajJiBOKaTHMa Koju
uMajy 00raTo MCKyCTBO Y CJIMYHO] MAaTEPHUjHU, TC OHU YKOIHKO CE€ TO O FbHX
3axTeBa, MOTY Jla IPyXKe KacHHUje MOAPIUIKY CTpaHKaMa y MpPOHaaXemy
IPUXBAT/BUBOT pelicka.'

Pouninre nopaBHama je Takohe XuOpHIHA METOAA 32 AITEPHATHBHO
peliaBame cropa, KojoM ce y MHOTHM CUCTEMHUMa Y IOTITY HOCTH HHKOPIIOpHpa
y CYICKH MPOIEC, T€ CY/Hja WK CTPYYHHU CapaJHUK PyKOBOIAH POYUIITEM
ropaBHama U NOMa)ke cTpaHkama ja Jiohy 710 nopaBHama. Cyjauje Mory aa
MMajy BULIC yJIOTa Ha OBAaKBHM POYHUIITHMA, YKJBYUYyjyhH U eBajyanujy
caMor ciyuaja, MICIUTHBakha OCHOBAHOCTH 3aXTEBa CTPAHKE, apTUKYIINCAHE
MHUIIJBbEHHA Y BE3U Ca CaIpIKajeM CIIopa, OJaKIIame KOMYHHUKAIN]jE U Pa3MEHY
noHyheHnX pelema, a HeKaa MOTy J1a CIIPOBEAY U mporiec Meaujamuje.”

Men-ap6 je Takohe XHMOPHIHK MOJICI KOjU MMOUUELE Ka0 MeAujaluja,
a YKOJIMKO Ce 3aBpIIH HEYCIIEXOM, IpepacTe y apOuTpaxy, 4uja je omiayKa
obagesyjyha 3a cTpanke y criopy.'s MuHM apHHIIA je TPOIIeC y KOME CTPaHKe
Y BbMXOBH MIPEICTABHUIIM ITPBO KPATKO MPECTaBE CIIy4aj, BOAE pacipaBy y
MPUCYCTBY HEyTpaHE CTPaHe, a [0 3aBPIICHO] pacipaBu yBuhajy ciaboctu
U IIPEIHOCTH y CBOM U CyIIapPHUYKOM 3aXTEBY, I1a HA OCHOBY TaKBOI' CTamba
HACTaBJbhajy Ca JTUPEKTHUM ITPETOBOPHUMA KOjH PE3YyITHPAjy TTopaBHambe.

Henesba nopaBHama je MOJIEN KOjU ¢c€ OOMYHO CIIPOBOJIU TAKO IITO CE
Ha HeZeJby JaHa CYCIICHAY]y CBe mapHuile u noceehyje ce maxma ctapum

14 1Ibid., ctp. 949

15 Buperu: JI. Kapamapxosuh, ITocpedosarve nped apoumpadsicom, CiryxOeHHU TITaCHUK H
[1® Yuuon, beorpan, 2007. crpana 15,

16 JI. Kapamapkosuh, om.mur, cTp ctp. 16

17 Ibid., ctp. 16,

18 Ibid., cTp. 16,

19 JI. Kapamapkosuh, om.mur, ctp. 17,
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clly4yajeBUMa, IJie TICH3HOHHCAaHEe Cy/AHje M aJBOKaTH BOJIOHTHPAjy Kao
MEIMjaTopu. YKOJIMKO MeIMjallja He ycie, npeaMer ce Bpaha y penoBaH
CY/ICKH TOCTyTaK.

Takolje, uHCTUTYIH]ja OMOY/ICMaHa j¢ Be3aHa 3a IIPEBEHIIH]Y CIIOPOBa,
TaKo IITO HEYyTpaJIHA CTpaHa OMOYICMaH Ce IOCTaBJba Ha CTAIHY (QyHKIIH]Y
YHyTap MHCTUTYIMje ca 3aJaTKOM Ja HCIHTYje MPUTYXOe U paau Ha
IPEBEHIUjH PaIHUX CIIOPOBA M OJIaKIlIaBa pelliaBame nmocrojehux croposa.?!
Mebhytum, omOyicMaH, OJHOCHO 3aIITUTHHK Trpah)aHa y HaIIeM CHCTEMY
Hema TakBe HajiekHOCTH.”> Tlopes 3amTuTHUKA TpahaHa, qEIUMUYHY
HAJIJISKHOCT U Y MOTJIey paJHOTIPaBHHUX CIIOPOBA MOTY HMaTH MHCTUTYIIH]E
Kao mTOo cy Koa Hac [ToBepeHuK 3a 3aITUTY paBHOIPaBHOCTH U [ToBepeHnK
3a nprcTyn uH(opMairjama o1 jaBHor 3Ha4aja. OBa OrpaHUUYCHA HAJIJICKHOCT
HUje IpaBHO o00aBe3yjyha aiu uMa BEeTMKY MOpaIHY TeXKXHUHY ¥ HAPOIHTO je
pasBHjeHa y HOPIUjCKUM 3eMIbaMa.?

C Mame WK BHILE OCTYIama, CIMYHY MOy HUMaMO 3aCTyIJbeHY
y TEOPHUjU U CTPYYHUM paJOBUMa M KOJI JAPYTHX YIJIEAHUX ayTopa ma ce
TaKO METOAM pflulaBamkba paJHUX CIIOPpOBA MUPHHUM IIYTEM MOI'Yy NOACINTHU
Ha: TpaHCAKI[MOHE Harojoe (peroBapama), MUpEHhe (KOHIUIIUjAllH]ja),
nocpeoBame (Meaujanuja), pajHy apOUTpaKy U OCTajie aJTCpPHATUBHE
METOJIe, Kao MITO Cy: yTBphUBame YUIEHUIIA, MUHHU- cyheme, menu-
apOuTpaxka, yHajMJbUBAbE Cy/IUja U IPOIIEC MIPE]] OCTaBLEHUM (M3a0paHUM)
cyaujom. >

5. PeruoHaJiHa Heycar/ialmeHoCT U
moryhHocTu 3a ynanpelemwe crama

VY nmiby pa3MeHe UCKycTaBa M yHamnpelhema crama, a Ha TeMelbuMa
CJIIMYHUX TTOJIUTUYKO-IIPABHUX CUCTEMA, pa3Ha TCJia 3a MUPHO pClIaBamke
paIHUX CIIOpOBa y HAIIEM pEruoHy capalyyjy, y3 noapmky MehyHapomxne
opranuzaruje paaa, [lompernonaine KaHIeIapuje 3a MEHTPAIHY U HCTOTHY
EBpomnty u3 bynummnemre. Ty cy ykibyuene nopexa Pemybnuuke areniyje 3a

20 Ibid., ctp. 17,

21 Ibid., ctp. 17,

22 Bwupern: 3akoH o 3amtutHUKY rpahana, Cayorcoenu enacnux Penybnuxe Cpouje 79/05 u
54/07.

23 Bupern: b. boxosuh, Paouu u coyujannu cyoosu — opywmeena ynoza u onpagoanocn
yeoherwa y npasocyonu cucmem Penybnuxe Cpbuje, cTp.56-62, NTOKTOpCKa IHICEpTaIHja,
[IpaBHn dakynrert, beorpan, 2016,

24 Bwupern: C. Jamapesuh, Pewasarbe paduux cnopoéa MupHum nymem y meopuju u npaxci,
cTp. ox 66. no 154, a takohe cimuna moxena ce cpehe u xox IIpenpar Josanosuh, Paono
npaso n XK. Kymha, Muoycmpujcku oonocu, crp. 364,
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MUPHO pelllaBame pajHux crnoposa Penyoinke CpOuje u AreHiyja 3a MUPHO
pemaBamwe paaHux croposa Llpue T'ope, AreHinja 3a MUPHO pellaBame
panuux cnopoa Peny6muke Cprcke (bocna n Xeprerosuna), Harmonanau
WHCTUTYT 32 MUpewme u apouTpaxy PenyoOnuke Byrapcke, Yinpyxkeme
npodecroHaHUX MeUjaTopa u apouTapa y paaHuM criopoBrma PeryOinke
Makenonuje, MUHHCTApPCTBO 3a COLIMjaIHY 3alITUTY U OMJIaJiuHy PernyOmuke
Anbanuje u Jlupexiija 3a COnMjaaHu qujanor Pymynuje.?

OHO mTO je KapaKTepUCTUYHO 32 CBE 3eMJbE Y PETHOHY j& TIPUOPHTET
Cy/IOBa M TPEH]I pelliaBarba paHIX CIIOPOBA el CYA0BUMA, a TO JJOBOJIH 0
npeontepeheHOCTH Cy/I0Ba U CIIOPOT pelliaBama npeamera. Takohe, y roTOBO
CBHMM 3eMJbaMa PETHOHA OBM PaJHU CIIOPOBH CE PEIIaBajy Mpej PEeAOBHUM
CYJIOBHMa, a peTKo ce cpehy crernujanu3oBanu paaHu CyI0BH. >

VY TakBUM OKOJHOCTHMA, a y LMJby pacTepehema cynoBa, aiu U
omoryhaBama jakor u e(UKacHOT MPUCTyMa MPaBIHd 3aloCICHHMa U
HOCJIOIaBIMMa Y PErHOHY Cy JOCTYIHH MEXaHH3MHU 3a aJITePHATHBHO
pelaBame pagHUX CIIOPOBa, ik CY OHU MPUINIHO HEYjeTHAYCHH.

[Ipema ananuzama MOP-a, uctuuy ce 1o Opojy mocTyrnaka arcHiimje
y Cp6uju, Lpuoj I'opu u Penmyonunu Cprickoj (buX), xoje pemasajy u
KOJICKTUBHE ¥ MHIMBH/yaJTHE PajHE CIIOPOBE, 0K TeJa Koja ce 0aBe paHUM
cnopoBuma y Byrapckoj, PymyHuju u AnbaHuju cy crenujaian3oBaHa
IPBEHCTBEHO 33 KOJIEKTUBHE pajHe cropoBe.”’ Y MakeqoHHjU 3aKOH KOjU
IPONKUCYje MUPHO pelIaBame paJHUX CIOPOBAa pas3inKyje HHIWBH]yaTHE
U KOJICKTUBHE CIIOPOBE, aJIH je CIEHUPHUUHOCT Ja HEMa CIEeIHjaTu30BaHOT
Tena Koje ce 0aBM OBUM CIIOpOBHMA, Beh ce apOUTpH M IOMUPUTEIBH CaMU

25 Ilon permonom noxpasymeBamo Lipay Topy, Permy6muky Cpricky (buX), P. Makenonwujy,
Byrapcky, Pymynnjy, AnGanujy ca KojuMa ce OCTBapyje capaama y OKBHPY ITOIPIIKE
Mebynaponne opranmsanuja pama, Kanmemapuje 3a mentpanHy u ucrouny EBpomy m ca
KOjUMa je TOTHHCaH MeMOopaHIyM O pa3yMeBamy y BE3H ca capaJmboM Ha IPEHBEHIUjH
pamaux criopoBa. MemopanayM je oOjaBibeH y Cayocoenom enacnuxy Penyonuxe Cpouje,
Mehynapoonu yeosopu 6poj 2/18,

26 Ilpen pemoBHU CynoBMMa pajHU CIIOPOBH Ce pemIaBajy HIp. y Byrapckoj, Anbauwmju,
Bocun n Xepuerosurn, Monnasuju, Lipaoj I'opu, Cpouju n Ykpajunu, oK pajHe CyIoBe
nmajy Xpsarcka, Makenonuja, Pymynuja, Mabhapcka. Bunern sumre: Individual labour
dispute resolution systems in selected Central and East European (CEE) countries https:/
www.esap.online/themes/4/labour-disputes ctp. 3,

27 Bupgern Bume y: Strengthening the Mechanisms of Labour Dispute Prevention and
Amicable Resolution in the Western Balkan Countries and Moldova, noctymHo Ha: https://
www.ilo.org/wemsp5/groups/public/---europe/---ro-geneva/---sro-budapest/documents/
publication/wems_168827.pdf
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yapyxyjy.® Takohe, y MakenoHuju ce OecrijiaTHO MOTy peliaBaTH camo
VHMBUIYaJIHU PaJIHU CIOPOBH BE3aHM 3a HEHCILIATY 3apajia u 0TKas.”

JaxJe, y pernoHy IOMUHUPA]y KOJIEKTUBHU PaJHH CIIOPOBH Ka0 OHH
3a YHje ce peliehe Hy/IM aITepPHATHBHH HAYMH PelllaBamba METOJJOM MUPEHa,
aJM je mprcyTHa U apouTpaxka. MehyTum, y pernoHy 4ak u Kaja ce MeToza
peliaBama WHIMBUIYAJIHUX PaJIHUX CIOPOBAa Ha3MBa apOUTpa)xa, OHA TO
CYIITHHCKH HHjE Y TIPABOM CMHUCITY, Beh ce pajiu o mocpeoBamy.*’ YKOIHKO ce
CTpaHe y CIopy, TOKOM OBOT IOCTYIIKa, HE CIopasyMejy yiyhyjy ce Ha CyJCKO
peliaBame Cropa, a yKOJIHUKO Ce MOCTYIMAK YCIEHIHO OKOHYA U CTPaHE y CIIOPY
criopasymejy, apoOuTpu Taja JoHoce ooape3yjyha peiewmna. HakoH noHomeHa
OBaKBOI' pClICH-a, IO UCTOM IIPABHOM OCHOBY U YMEHCHUYHOM CTaly, Ka0 U
u3Mely UCTUX CTpaHa y CIOpY, HE MOXKE Jia Ce BOAU CYICKH MOCTyMaK. Y
clly4ajy Hecllarama, mpolec je MporiaiieH HeYCIeIHUM O CTpaHe apOuTpa
¥ IPEJJIOT KMa BPEAHOCT MPABHOT MUIIIJBEHHA, KOj€ CE MOXKE J1ajbe KOPUCTHTH
y cyny. MelhyTum, naauBuAyaHu pajanu cnoposu y CpOuju, 3a paziuky
O] peruoHa, peliarajy ce apOuTpakoM Koja 3aucTa TO JeCTe U IJie apOuTpH
MEPUTOPHO OJIIIYUY]y.

Taxohe, mpaBHU CUCTEMHU PErHOHA MPENO3HAjy U MOoceOHE 3aKOHE
lex specialis 0 mocpenoBamwy MU MEAMjAIMjU KA0 alTCPHATUBHOM METOIY
peliaBarma CBUX CIIOPOBA, a IyTeM Kojer je Moryhe pelaBaTi U pajHu CIop.
ITo oBakBHMM 3aKOHMMa HEKE JApKaBe y peruoHy cy hopMmupae 1 HallMOHATHE
IICHTPE 3a TIOCPeIoBamkbe, Kao apkaBHe oprane.’! Y Cpouju To HHje ciayyaj,
Beh ce y MuHHCTAapCTBY MpaBie caMO BOJIU PETUCTap MOCpPEAHHKA.™
Crientnp9HOCT je ¥ ITO 0Baj MOZET pellaBama cropa GUHAHCHPAjy CTpaHe
y criopy. Taxko, na je y Anbanuju, Makenonuju, Pymynuju, byrapckoj, LipHoj
Tlopu u PenyGumuim Cprickoj, porrcana BaHCYACKa METO/Ia 33 PEIleHe
pagHor criopa Meaujarjom.>

28 Bugeru: 1. Ancen, Pabotau cniopoBw, JBrkeme 3a corpjaina npaena - Jlenka, Crorje,
2011.

29 Bwupern: Individual labour dispute resolution systems in selected Central and East
European (CEE) countries https://www.esap.online/themes/4/labour-disputes

30 Ha mpumep y Llpuoj I'opu, mornenarn wnan 45 u 45a 3akoHa 0 MHPHOM pjeIIaBamy
pamaux crioposa Ciysx6enn muct LI 16/07, 53/11, 11/15, nmm y Penry6mumn Cprickoj BuaeTH
q1.18 3akoHa 0 MHpHOM pjemaBamy pagHux croposa Cioyx6enn racauk PC 91/16. Maxo
ce TOBOPHU 0 apOHUTpPaKH, CYIITHHCKH C€ PaJN O MOCPEIOBabYy KOJUM Ce JOJIa3H JI0 pellemha
criopa.

31 Bunern Llenrap 3a mocpenosame Lipue ['ope Ha http://www.posredovanje.me/me/o-nama
32 Tlormenaru Bume: https://www.mpravde.gov.rs/intermediaries.php

33 Bupgern: Individual labour dispute resolution systems in selected Central and East
European (CEE) countries https://www.esap.online/themes/4/labour-disputes ctp. 6.
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To MHOIITBO jaBHUX M TPUBATHUX MIPOIIECa IOMUPEHHA U IOCPEIOBaba/
MeArjalje Koje Hyle pas3IMduTe MHCTUTYILHjE OTEKaBa pa3dyMeBambe
KOPHUCHHKA O TpolecuMa U e(pUKACHOCTH U MPEAHOCTH MUPHOT pelllaBamba
pannux crioposa. [Ipema MOP-y BaHCy/icKO MUpERE U apOuTpaska noHyheHa
O]l CTpaHEe jJaBHUX arcHIMja J00po paju 0cao Ha pelllaBamy MOjeIMHAYHUX
CropoBa BaH cyzioBa. [IpuBaTHO nocpenoBame ce Hariahyje HakHaIHO, PETKO
ce KOPUCTH Y TI0jeJMHAYHUM PaJHUM CIIOPOBHMA, HE TONTPHHOCH jeTHAKOM
MIPUCTYITY TIPAB/IH 3a MMOCIOAABIIE U pagHuKe. >

MebhyTum, npenurameM METOIa MUPHOT pelliaBamba paHUX CIIOPOBa,
CTpaHe y CIIOpy Koje pa3MaTpajy Kao Moryhe peliermne HeKy Ol BAHCYACKUX
METOjla MUPHOT pellickha cropa, Mory jgohu y 3a0yHy 3a KOju MOJECI ce
OJUTYYUTH, 3aTUM KOjOj HHCTUTYIUjU MOKJIOHUTH MOBEPEHE, K0 U KAKBY
OJUTYKY OYEKHBATH 0 OKOHYAkY MMOCTYIIKA, a Majyhu y BUIy Ja ce 3a
peliaBama Cropa Hy 1 BULIIC 3aKOHA U Y CBE j€ Y HAJII)KHOCTH BUIIIC OpraHa.

CBe HaBeJICHO je IOBEIO JI0 ujeje o MoryhiHocTH yBolema rocpeioBama
Kao Tpeher Meroza, mopea Mupemwa u apouTpaxe.

Wneja na je Mmeaunjamnuja noTpebHa Kao HOBA METO/A 34 PEIIABAE
paJHKX CIIOPOBA, 3aCHMBA CE HA YHICHHIIM J1a CBECT O MoryhHocTu
BaHCY/JICKOT pelliaBarha paJHUX CIIOPOBa HUjE JOBOJHHO Pa3BHjeHA, IIOCEOHO
umajyhu y Buay 3a0yHy KOjy CTBapa KoJl IpOCEYHOT TpaljaHnHa MocTojame
BHUIIIE MOJIeJIa BaHCYJICKOT pelllaBama CIIOPOBA M 3aKOHA KOjU MaTepujy
paaHux criopoBa ypelyjy Ha pasnuuute HaunHe. Tako mpumepa pajan, caMmo
y CpOuju nope 3akoHa 0 MUPHOM pelllaBaly PaJHUX CIOPOBAa UMaMO Oap
TPH MPOITKCa KOji ce 0aBe MUPHUM peIlaBaleM PaJHHUX CIOPOBa, 3aKOH O
pany,” 3akoH 0 cripevaBamby 310CTaB/barba Ha Paay>®  3aKOH O TIOCPETOBAILY
y pelaBamy Croposa.®’

YcknahupameM mpakce y peruony, Tpedaio Ou poMOBUCATH CIIUYAH
CHCTEM Yy KOjeM O IIOCTOjaJjIo jeIHO TeJI0, jeJiHa ajipeca, Kojoj ou ce oopahaiu
3aI0CJICHU KOjH JKeJie []a CBOj PaJHHU CIIOp Pellie BAHCYJICKMM ITyTeM, Ha MHPaH
HauuH. Ty Ou OuI10 okesbHO J1a uMajy MoryhHocT u3dopa u3mel)y apouTpaxe,
MUpEHBha WIH Meldjanuje, Kao Hajuelmhnx MeToaa BaHCYJICKOT pelliaBamba
WHJIUBUIyaJIHUX U KOJICKTUBHUX PaJIHUX CIIOpOBa. MUIILJbEHA CMO J1a O1 Ha
Taj HAYMH U 3a0CJICHH ¥ TIOCJIOAABIM UMaJIK 00JbY ¥ €(UKACHU]Y 3AIITUTY.

XapMOHH3AIMjOM U MHCTUTYLIHOHAIU3AIM]OM pelaBama pajHuX
CIIOpOBa KO3 pa3Ha Tesa Koja ce mwuMa 0aBe y PEeruoHy, Mopea Tora MITo

34 Individual labour dispute resolution systems in selected Central and East European (CEE)
countries, cTp. 13.

35 3akoH o pany, Ci. mmacauk PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17 - YC.

36 3akoHOM O cIipeuaBamy 3JI0CTaBJbama Ha pany, Cir. mmacauk PC 6p. 36/10.

37 3akoH 0 mocpenoBamy y pemasamy crioposa, Ciryx6enn rimacaux PC, 6p. 55/14.
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je To ¥ TeKoBHHA, monpkana u og MOP-a, cBe 3eMJbe peruoHa nocsehyjy
U 3HaYajHy Maxmwy adpupMaluju paJHUYKUX paBa U 00JbEM COLHMjaTHOM
JIUjajiory.

6. 3ak/byuak

3aKoH 0 MUPHOM peliaBamwy pajHux crioposa y CpOuju mo3Haje camo
JIBE METOJIE MUPHOT pelliaBaba PaJHUX CIIOPOBA, a TO CY MUPEHE U apOuTpaka,
MaKo Ce Kao IITO CMO HaBEJIH, Y YIIOPESIHOM IPAaBY KOPUCTE U APYTE METOJIC,
(dhopmasHe u HehopmMaliHe, 01 KOjUX je MeIMjaliija OJHOCHO TOCPEI0BAE
BpJIO YecTa MeToja. Menujalyja je mperno3HaTa Kao HajlioroHuja METoa
3a MHPHO PelIaBamke CBUX CIIOPOBA, Y CIIOPHUM OJHOCHMA Y KOjMa CTpaHe
MOT'y CJI000/THO Jla Pacroyiaky CBOJUM 3aXTEBHMA.

3aKoH 0 MOCpeAoBaky y pemasamwy crnoposa y PenyOmuiu Cpouju
u3 2014. roauue je popmaaHo oMoryhuo u ja ce paJHu CIIOPOBU PelIaBajy
MoCpeoBambEeM, HaKo Cy 3akoHOM o Mmenujauuju u3 2005. roguHe Ounum
U3y3€TH.

UumeHHUIa je 1a ce BEJIMKH Opoj pajHUX CIOpPOBa peliaBa Mpej
CyZIOBHMa, a 3aKOH O MMOCPENOBAmY je BPJO MPUMEHUB U Yy TOKY CYACKHX
IMOCTYyIIaKa, Ka0 U MOCTYIIKa 110 MpaBHUM JICKOBMMA HWJIN Y TOKY U3BPIIHOI
NOCTYTIKA. AJIM KICTO TaKO, 0Baj MHCTHUTYT je c1abo 3a)KMBEO M JIAJIEKO BUIIIC
HOCTyIaKa ce BOIH M0 3aKOHY O MHPHOM pelllaBary paJHUX CIIOPOBa Mpe]
ATEHIIHjOM.

V nepcrnekTuBHu Tpeba pa3MaTpaTd U MUTamke MOryhHOCTH Jajber
yHarnpehema HHCTUTYTa MUPHOT pelaBama pajHux crnoposa y Cpbowuju, a
jemHa o1 ’bUX MOXe OUTH Jia ce y 3aKOH O MUPHOM pPellaBamy PaIHUX CIIOPOBa
yHece MoCpeioBame Kao Tpehu MeToI.

[Mocpeanuiu 6u ce BepoBaTHO OMpaK U BOIUJIN y PErUCTPY MpemMa
3aKoHy O TIOCPEOBaby, ajld U y IOCEOHOM PEerucTpy AreHIuje.

MelhyTum, na 61 ce HaBelIeHO peasin30Baio, Ouio Ou MoTpedHo aa ce
IpOMEHE J1Ba 3aKOHA, 3aKOH O MHPHOM pelllaBamy paJlHUX CIOpPOBa 1 3aKOH
0 TIOCPENIOBakby Y pelllaBamy ClopoBa.

VY cBakoM ciyuajy cBe Hampesa HaBeleHo Omino OM Jo0pa ocHOBa 3a
JIaJb¥l pa3BOj ¥ YBONEHE aITepHATHBHOT pelliaBaba CopoBa Kao MpeIycioBa
3a CYJICKY 3allITUTY, TI0 MOJCJINMA KOjU C€ pa3BHjajy y PErHOHY, OJJHOCHO
Penyonunu Cprckoj u Lpaoj ['opu.
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Republic Agency for Peaceful Settlement of labor disputes
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Current flows and possible Rights of the further Development
of the Institute of peaceful solution of Working Disputes

Summary

In this paper we deal with current newspapers that have amended
the Law on Peaceful Settlement of Labor Disputes as well as the planned
newspapers that are coming through the adoption of the new Law on Strike.
The paper analyzes the most common methods for the peaceful resolution of
labor disputes in various settlements and negotiation, mediation, mediation,
arbitration and other alternative methods, such as fact finding, mini trials,
arbitration mediation, hiring judges and processes before an elected judge.
Further possible directions for the development of the institute for the peaceful
resolution of labor disputes in the Republic of Serbia are also considered,
primarily through consideration of the possibility of introducing mediation
as a new method in the peaceful resolution of labor disputes.

Key words: conciliation, arbitration, mediate, mediation,
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l'[pernez[HI/I Hay4YHH yaHak*

Jp Pajko Kocanosuh,
Pykosoounay cekmopa 3a eKOHOMCKA U COYUJATHA NUMATLA,
Cases camocmannux cunoukama Cpouje, beoepao

Fk
/lp Camwa Ilaynosuh,
Casemnux 3a eKOHOMCKA U COYUJATHA NUMAtbA,
Cases camocmannux cunoukama Cpouje, beoepao

UDK: 342.7:331

JIOCTOJAHCTBO HA PAJY*

Ancmpaxkm: YV oeom pady aymopu Hacmoje 0a 002080pe Ha
numarea: Llma je docmojancmeo? Lllma je oocmojancmeo Ha pady?
Koju cy noxazamemu docmojancmea na pady? Kaxo yranpeoumu
docmojancmeo Ha pady? u opyea numarea. Aymopu ce 3aianxicy 3a
,, Wupu Konyenm’ 00Cmojancmea Ha paody y 00HOCY HA KOHYENm cao-
parcarn y Pesuoupanoj esponckoj coyujannoj nogesmwil.

Kayune peuu: pao, oocmojancmeo, 0ocmojancmeo Ha pady, paoHo
npaeo.

1. YBox

Jlocmojancmeo (nat. dignitas, eHri. dignity) je ONIITEYOBEUAHCKA
BPEIHOCT U jeJHA OJf OCHOBHHMX OJJIMKA JbyAcCKuX Ouha, a npaso Ha
docmojancmeo (eHri. right to dignity) je BaXxHa TEKOBHHA Yy Pa3BUTKY
Jby/icKe LuBUIM3anuje. Maeja mocrojaHcTBa mpenia je AyT pa3BojHU YT,
OJ1 IOCTOjaHCTBA 3a IOjeIUHIIE U MMOCeOeHe IpyIie, 10 JOCTOjaHCTBA 33 CBa
Jbyzicka Ouha.

V caBpeMeHOM TUCKYPCY O IpaBUMa 3al0CICHHX, U JbYJACKUM ITPpaBUMa
YOIIIIITE, TI0jaM JI0CTOjaHCTBO MMa 3Ha4ajHo MecTo. [locie [Ipyror cBeTckor
para, oBaj mojam yrpalex je y OpojHa mehyHapoHa (exiapiiije, KOHBEHIH]e,

“e-mail:  drrajko.kosanovic@gmail.com
" e-mail: psanja@rocketmail.com

Pao npummwen: 02.07.2018.

Pao npuxsahen: 21.08.2018.
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MIOBEJbE U IPYTa) ¥ HAIlMOHaHA (YCTaB, 3aKOHH, TOJJ3aKOHCKA U IPyTa aKTa)
IpaBHA aKTa.

Ilpaso na oocmojancmeo auuHoCmu jé HEIPUKOCHOBEHO U CBU CY
Jy’KHU Jia Ta MOIITYjy W mTuTe. VM3 mpaBa Ha JOCTOjaHCTBO JIMYHOCTH
IIpou3niase cBa Apyra auuHa npasd.

HajBumu nmsb pagHOr mpasa, ca KOjUM Cy MPOKETHU CBH OCTAJIH
[[UJbEBH, j& 00CMOJAHCMEO HA Paody.

2. O nocrojaHcTBY

2.1. 3nauemwe nojma ,,00cmojancmeo*

O nojmy ,,0ocmojancmao’ MOKe ce TOBOPUTH ca (hrito30(dcKor, mpas-
HOT, HCTOPHjCKOT, COITMOJIONIKOT U IPYTHX acreKara.

TTocmatpano ca G030 CKOT acrekTa, CTUYe ¢e yTHCaK aa ce y huo-
30()CKUM pajiOBHMa MO3KMBA Ha OMpPeE3, Kajia je ped 0 MPUMEHU OBOT MOjMa.

Apmyp Llonenxayep (1788-1860), Ha npumep, y kuu3u O memensy
Mopana, TOpe]] OCTAJIOT THIIIE [1a je U3pa3 08eK080 00CHOJAHCMB0, CIIOTAH:

»CBUX 30VIbeHUX Mopanucma oe3 uoeja, Koju c80j HedOCMamak UKAKee
cmeapHe 0CHoGe MOpad, Uiy bap maxee Koja Ou Unaxk umana MaxKap HeKo
3HAuerve, CKpUsajy u3a moe uzpasd Koju UMNoHyje — 4086eK080 00CHOjaHCMEO
— u npu mom mMyopo pauyrajy oa he u puxosu wumaoyu cebe pado euoemu
3A0080/bHE JEOHUM MAKEUM 0ocmojaHcmeom u 0a he, npema mome, mume
oumu caceum 3a00806HU™ .

CnuvyHOT MUIILJBEHA, KaJ1a j€ pe 0 CaBpeMeHUM Qrio3oduma, je Pym
Maxaun, auju yBOJHY dilaHaK 00jaBJbeH Y BpUTaHCKOM METUITHHCKOM Yaco-
nucy (British Medical Journal) 2002. rogune nma HacoB:

»ocmojancmeo je beckopucman nojam. OH He 3HAUU HUWMA 8UULe OO
nOWmMogarse npema 0cobama Ui Uxo8oj aymoHomuju‘?.

Y Oxcghopcrom gpunozopcrom peunuxy, 4uju je ayTop CaBpEeMEHH
enrneckn puinozod Cajmon brex6ypu (Simon Blackurn), vHe moctoju
ofipenHuIa docmojancmeo. [ocToju jequHo openHuIa 00CMOjaHCMBEEHA
cmpm 00jallIlbeHa Kao: ,,KPUIAMUYA 3a eMudKu nOKpem Koju ce Cynpomcmasod
meporU 0d je y cihepu nekapckoe aymopumema 0a ce NayujeHmu 00pAcasajy
¥ orcusomy He3 003upa Ha wUXose cmeapHe diceme, Uil Ha OHO wmo Ou
arcenenu, 0a Cy payuoHaIHo c8ecHu ceoje cumyayuje

1 A. llonenxayep, O memeny mopana, (bparctBo-Jemunctso, Hosu Can, 1990), 106.
2 Uwurupano npema: M. Posen, /Jocmojancmeo, (Clio, beorpan, 2015), 24.
3 C. brex0ypH, Oxcghopocku punoszoghcxu peunux, (Cerosu, Hosu Can, 1999), 90.
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Umanyen Kanm (1724-1804) je nojmy ,,JJOCTOJaHCTBO™ MOCBETHO
3HAYajHU]y MaXy y AeNy 3acuusarbe Memagusuxe Mopaid, alld i APyTUM
nenuma (na momenemo camo: Kputuky npaktuykor yma, Kputuky mohn
cyhemwa, Metadusuky mopasa, O JiernoM U y3BHILIEHOM), 0 YeMy hie moceOHo
OUTH peyH.

[Ipema Majkay Pozeny (Michael Rosen) ,,x00 aymopa y panom modep-
HOM 006y, baut Kao wmo us2nedd mo 4uHe u 'y Hawem ", KOer3suCTUpajy Tpu
pa3IMuKTa 3HAYCHA MojMa JI0CTOjaHCTRO:

* JIOCTOJaHCTBO Kao0 6pedHd, OpazoyeHa ocoduHa Koja HUje

orpaHuYeHa Ha JbyJicka Ouha;

*  JIOCTOJaHCTBO KAO GUCOK OPYUMEEHU CINAMYC 1

*  JIOCTOjJaHCTBO Kao OHO noHauiame Koje 3aépelyje nowmosarve.

Y uctuM emnoxama JApyIITBEHOT pa3Boja, ojMy ,,JJOCTOJaHCTBO ™ YECTO
Cy MpHUaBaHa pa3iMyuTa 3HaYCHa, TE je TEUIKO YCIOCTaBUTH ofpeheHy
€BOJIYIIM]Y HETOBOT 3HAYCHA.

a) JlocTojaHCTBO Kao 1OjaM 3a O3HAa4aBarbe€ BHCOKOT JAPYILITBEHOT
craryca

ITo mopexTy, ZOCTOjaHCTBO je Y IpeXpunThaHCKOM TIEPHUOY, a IITO j&
HacTaBJHEHO M Y XpUITNAHCTBY, TI0jaM 32 O3HAYaBAHE:

1) ¢ jemHe cTpaHe, gucoKkoe Opywmeenoz cmamycd, KakaB Cy HEKH
TI0jeIMHAI] WJIH TPYTIa 3ay3UMalli y OHOCY Ha IPYTe JbyJle Y HEKOM JIPYIITRY,
u

2) ¢ apyre cTpaHe, ommxohema ca MOIMTOBamEM ITpeMa ocodaMa Koje
Cy TakaB CTaTycC 3ay3uMae.

Kopunrheme mojmMa 10cTOjaHCTBO 32 03HAYABAHE BUCOKOT IPYIITBEHOT
nosiokaja y 18. Beky cpehemo y Boameposom (Voltaire, 1694-1778) Duno-
30¢hcxom peunuxy (ppa. Dictionnaire Philosophique). Ilox onpexautiom (y
qjgaHKy o0jaBJbeHOM 1765. rogmue) ,,Omnat”, Bonrep (pohen xao dpancoa
Mapu Apye), numre crenehe:

SAnu ja uyjem eocnoody oname uz Umanuje, Hemauxe, @nandpuje u
bBypeomwe, kako 2osope: 3awmo ne bucmo cmuyaiu 0oopa u wacm? 3aumo
0a ne 6ydemo oocmojancmeenuyu? Kkaoa enuckonu mo jecy. M onu cy y no-
yemKy OUIU CUPOMAUIHU KAO U MU, AU CY ce 0bocamuit, y3ouaau cy ce; Jeoan
00 UX je nocmao Guuil U 00 Kpa/besd,; nycmume HAC 0d UX NOOPIACABAMO
KOIUKO MOAHCEMO.

4 M. Posen, om.uut, ctp. 32.
5 Bonrep, Qunozogpcku peunux, (Enunnja, beorpan, 2009), 235.
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Jom y nmoba aHTHKe, MlEgja JOCTOJaHCTBA HAJWJIA3Ud CXBaTaHbe
JIOCTOjaHCTBA CaMO Kao APYLITBEHOr cTaTyca MOjelMHala WM rpyna y
onpeheHom npyInTBY, T€ MpeICTaBIba OIUKY JbyACKUX Ouha yorinre.

0) locTojaHCTBO Kao oiMKa JeyACKuX Ouha yommire

CxBaTame J0CTOjaHCTBa Kao [0jMa 32 03HAYaBAHE BUCOKOT JIPYIITBE-
HOT TI0JIOKaja ¥ IpyIITBeHor ctatyca, [{unepon (Mapko Tynuje,106-43 m.H.¢),
PUMCKHU TOBOPHUK U JAPXKABHUK, IPOIIUPYjE HA MOJI0KA] KOjU CBa JBYJICKA
Ouha 3ay3uMajy y IOpeTKy YHHBEP3yMa, OTHOCHO y OIIITEM IOPETKY CTBApH.
VYV coucy O oyorcnocmuma (De Officiis), [lunepon, ucrtuue ma
JIOCTOjaHCTBO Jby/icKa Orha nMajy UCKIJbYYHBO LITO CY JbY/IH, 3 HE )KUBOTHHSE:
»Baocno je oa ce y ceaxom numarsy o 0yscHOCmU Y8EK UMA Y GUOY
KOIUKO ce /bYyOCKa Npupood ucmuye usHao ceux ocmanux sgcusomurva. Oune
Huwma opyeo He ocehajy cem UyIHUX 3a0080/6CMABA...00K Ce€ /bYOCKU YM
Xpauu yuersem u pazmuulbarem... M3 osoea ce jacuo euou da menecha
YoICUBARA He npuaude byOCKOM 00cmojancmay” .t
[IpommpeHo cxparame MojMa JOCTOjaHCTBO, KA0 HEUET IITO TOCTaje
oJlTHKa JbyIcKuX Ouha yomre, fohu he 1o uzpaxaja y noda penecance. On
ayTopa M3 TOT MepHoja MoceOHO MECTO MMa PUMCKH PeHECaHCHU Quiio30(
u HayuHUK Bosanu [luxo dena Mupandona (Giovani Pico della Mirandola,
1463-94). 3Ha4ajHO je HEeroBo Ae0 1 060p 0 00CMOjaHCMEBY Y08EK08Y, KOJUM
OpaHU JIOCTOjaHCTBO | CI000Y YOBEKa.

B) [locTojaHCTBO Kao moceOHa BPEIHOCT

Japu pa3Boj uieje JA0CTOjaHCTBA HAJHUIIA3H HEMOBO IMPOIIUPEHO
cxBaTame (Kao OJIJIMKE CBUX JbyACKUX Onha) u mocraje nocebna epednocm.

Kao mpumepe ayTopa KOju JOCTOJaHCTBO CBaTajy Kao IOCEOHY
BPEIHOCT, MOXeMO HaBecTH @pancuca bexona (Francis Bacon, 1561-1626),
Tomy Axeuncrkoe (oxo 1225-74) u bnesa [lackana (Blaise Pascal, 1623-62).

Iopen cxBaTama nocTojaHcTBa Kao BpeqHoctH, @. bekon TepMun
JOCTOjaHCTBO KOPUCTH H JIa OIUIIIE MMOHANIAkE KOje HUje JOCTOJaHCTBEHO T
y ecejy ,,0 sucoxom nonodxcajy’, nuiie: ,,[lemame Ha 1M0JI0%kKaj je TEroOHO, U
JbYZIM ca MYKOM jona3e 10 Behie Myke; moHeka  OHO je ¥ TOJI0, U IoMohy
HEZOCTOJHUX MOCTYIaKa JbyIU 10J1a3€ J0 JOCTOjaHCTBEHUX 3Bamba’™®.

6 ,,0 oyarchocmuma®, y: M.T. Huuepon, @urozopcku cnucu, (Maruna cprcka, Hou Cap,
1987), 146.

7 B.IL. Mupannona, [oeop o docmojancmay uogexogy, (Pumun Bummsuh, beorpax, 1994)
8 @. bexkow, Eceju, (Kynrypa, beorpan, 1967), 37.
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T. AKBUHCKH Y CBOjUM ,,Komenmapuma uemupu xrouee Cenmenyuja
[lerpa Jlombaphanuna, nume cienehe: ,,/locrojaHncTBO 03HauaBa 100pO
Heyera Ha OCHOBY F»Era CaMor, JIa je HEelITo J00po caMo mo cedu‘™.

Komenrapumyhu ekcrumuutHy nepuHuimjy gocrojancrsa T. AKBUH-
ckor, M. Po3en 3akibyuyje: ,,l10 MUIIIbeY ToMe AKBHHCKOT, IOCTOjaHCTBO je
TEPMUH 32 UHTPUHCHYHY BPETHOCT Hevera (Kako OMCMO MU TO JIaHAC PEKIIN),
BPEIHOCT KOjy HEIITO MMa TUME LITO 3ay3MMa MECTO KOje My TIPHJINYH y CTBO-
penom nopetky boxjem, a To oTkpuBa CBETO MHCMO U TIPUPOIHH 3aKOH 1.

VY Be3u ca jgocTojaHcTBOM, b. [lackan y cBojuMm Mucauma (Pensees et
Opuscules), nuime:

»do6eK je camo mpcka, Hajcaadbuja y npupoou; aiu mo je mpceka wmo
mucau. He mpeba yena sacuona da ce naopyosica da ou ea cmpguia: youhe
2a napa uiu jeOua kan eode. Anu u 0a ea 8acUoOHa CMp8uU, Ho8eK Ou onem
OuU0 61a2oPOOHUJU He2o OHO WMO 2a YOuja, NOWMOo OH 3HA 0a yMpe, U 3HA 3d
Haomoh Kojy eacuona uma Hao wuM; ACUOHA O MOME He 3HA HUUMA.

Cese Hawe docmojancmeo cacmoju ce, oakie, y muciu. Tume mpeda oa
ce NOHOCUMO, A He NPOCIOPOM U MPAjarsem, Koje HUCMO Kaopu 0a UCTLYHUMO.
Tpyoumo ce, daxjie, 0a RPABUTIHO MUCTUMO: Y MOME JeHCU Hayeno mopana“ ',

Kana je ped o Tymauemy mmojMa JOCTOjaHCTBO, CBAKAKO Haj3HAYAjHU]jC
Mecto npunajga Umanyeny Kanry.

[Ipema KaHTy, 10CTOjaHCTBO je BPEIHOCT, U TO 8PEOHOC NOCeOHe
épcme, OTHOCHO BPEITHOCT KOja je: YHYmpaura, 0e3ycio8na, Heynopeousa
U y3guuienuja on cBake apyre. Camo jeJHO roceyje TaKBy BPEIHOCT: MOPaJl
(MOpaJIHM 3aKOH) ¥ YOBEK YKOJIMKO je 32 MOpall CIIoco0aH.

VY ,,3acnusarwy memagusuxe mopanra“ Kaurt nuuie:

»Y yapcmey cepxa cee uma uau HeKy yeny uau oocmojarncmeo. OHo
WO UMA YeHy MAKEo je 0a ce Ha 15e2080 MECHO MOACe NOCTNAGUMU HEUMO
OpY20 Kao 1e208 ex8UBANEHM, OHO WMO, ¢ Opyee Cmpate, jecme y3euuieHtije
00 ceake yene u cmoea He QONYUmMa HUKAKAE eKGUBATIEHTN UMA OOCHOJAHCTIEO.

OHo wmo ce oOHOCU Ha onwime bYOCKe CKIOHOCMU U nompebde UMa HeKy
nujauny yemy; oHo wimo, u He npemnocmaemajyhu nexy nompeody, 00206apa
UBBECHOM YKYCY, YIHCUBATLY U HUCTO] DeCYUDHO] UePU HAUWUX OPYULMEEHUX
MOAU uMa HeKY aheKmUeHy yewny, aiu OHO WMo Cadurbasdd ycios noo Kojum
Hewmo Mooice Oumu cepxa cama no ceou Hema camo HeKy peaamughy 6peo-
HoCcm, HeKY yeny, geh nocedyje Hexy YHYmpaury 8peoHoCH — 00CHOjaHCMEBO.

9 Hwurupano npema: M. Pozen, on. uut, 33.
10 Ibid.
11 b. Mackan, Mucau, (EtHOC, Beorpan, 2006), 153.
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Mopannocm je ycios nood Kojum jeOuno nexo payuonaino ouhe mooice
0a byde cepxa no cebu, NOWMo je camo Ha OCHO8Y me MOPAIHOCmu mozyhe
0a ce y yapcmay cepxa 6yoe jedan mweeos 3axonooasnu unan. Ilpema mome,
MOPAT U YOBEK, YKOIUKO je OH 3a MOPAJ CROCODAH, jecy OHO JeOUHO Wmo uma
oocmojancmeo’ 2,

3anaka ce J1a TIOCTOjH CIUYHOCT y CXBaTamwy M0OjMa JIOCTOjaHCTBA
kon Kanta (kao yHyTpamme, 6e3yCiIioBHE U HEYIIOPEINBE BPEIHOCTH), U
KoJl AKBUHCKOT (Kao 700pa Koje HelITo Moceyje ,,Ha OCHOBY camor cebe™).
MebhyTum, 10K Kox AKBHHCKOT JIOCTOjaHCTBO HHjEe OTPaHUYECHO CaMO Ha
JpyJicka 6uha, jep cBe mito je ctBopuo bor, 100po je. KanT kama rosopu
0 JIOCTOjaHCTBY MCKJBYUMBO y BHJYy WMa ,,MOpaj U YOBEKa YKOJIHKO je OH
3a MopaJj crnocobaH®, OJHOCHO TI0jaM JIOCTOjaHCTBO OI'paHHYaBa camo Ha
Jbyzicka Ouha.

Kant y 3akibyuky ,,Kpumuxe npaxmuunoz yma‘ naue: ,IIto ce
pasMuliLbarke yemhe U MocTojaHuje ’bruMa 0aBH, JBE CTBApH HCITYH-aBajy
IyIy YBEK HOBUM U CBE BehUM JIMBJbEHEM M CTPAXOIOIITOBAKEM: 3BE3AaHO
He0O M3HA MCHE U MOPAJIHHU 3aKOH y MEHHU "3,

IIpema KaHTy, OHO IITO je BPEIHO MOIITOBaKka HUjE TOJ0XKA] KOJH
HEKO 3ay3MMa y OKBHUPY HEKOT JPYyIITBa, TO HUje HHU CTATYC JbyJCKUX Onha
kao rpahana cBera, Beh je TO MCKJBYYHMBO 3aKOHO/ABHA (YHKIM]ja MOpaJia,
TO jeCT OHO LITO JbyJicka Ouha Hoce y ceOu.

2.2. Melhynapoona u oomaha npasna akma Koja caopoice
00peobe o oocmojancmey, 00HOCHO 0 00CHOjancmey Ha paoy

a) YHUBep3aJIHA JeKJIapaliija o JbyACKUM ITpaBUMa

Y Vuusepmannoj oexnapayuju o myockum npasuma', koja je ycBojeHa
u npornamena Pezomynujom 217 (I111) I'enepanne ckynmruae YjenumeHIX
Hanuja oz 10.12.1948. roqune, y uiany 1. nuie:

»Cea wyocka buha pahajy ce cno6ooua u jeonaxa y 00cmojancmay u
npasuma. Ona cy 0b60apena pazymom u ceeuwthy u mpeba jeOnu npema opyeuma
0a nocmynajy y 0yxy opamcmea’.

Uian 23. Jlexiapaiije o JbyJICKUM MTpaBUMa IIIaCH:

,»1. CBaKo MMa mpaBo Ha paJi, Ha cJ10001aH N300p 3arocicHkha, Ha Ipa-
BUYHE U 33/10BOJbaBajyhie ycioBe paja v Ha 3aI0TUTY OJ HE3aMOCICHOCTH.

12 1. Kanur, 3acuusarve memaghusuxe mopana, (BUI'3, beorpan, 1981), 82.

13 W. Kanr, Kpumuxa npaxmuuxoe yma, (BUI'3, beorpan, 1990), 179.

14 The Universal Declaration of Human Rights, The General Assembly of the United
Nations, 10 December, 1948.
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2. Cako, 0e3 HKaKBe pa3linKe, Ma IPaBo Ha jeJHAKY IUIaTy 3a jeHAKH
pan.

3. CBaKo KO pajJid MMa IIPaBo Ha IIPaBEIHY U 33J]I0BOJbaBajyly HaKHaIy
KOja ’bEMY M HEI'0BOj MOPOAUIM 00e30elhyje ersucreHinjy koja oarorapa
JBYCKOM JIOCTOjaHCTBY U Koja he, ako Oyjae moTpebHo, OMTH yNOTIyHheHA
JPYTUM CPEICTBUMA COILHjaTHE 3aIITUTE.

4. CBako MMa IpaBO Ha OCHUBA CHHJIUKAT U yUJIalbyje Ce Y Ihera paau
3alTUTE CBOJUX MHTEpeca.”

[Tpunukom riacama o Jleknapanuju, 48 npxaBa je riacaio 3a, HujeHa
MPOTHUB, JOK je 8 Ouiio y3apxkano (Mehy wuma u Jyrocnasuja u CCCC).

0) PeBumpana eBporicka colmjaiHa oBeJba

Eeponcka coyujanna nosemwa (enrn. The European Social Charter)
ycBojeHa je 1961. rogune y Topuny, a cTymuia je Ha cHary 1965. HakoH
W3BPIICHUX TeT patudukanuja, kao mTo je [loBesroM mpensuhen ycmoB 3a
IbEHO CTyTame Ha cHary. OHa yCTaHOBJbABa npasa u ciobode, T YCIOCTaBIha
MexaHu3zMme KOJUMa Ce rapaHTyje BUXOBO MONITOBALE O]l CTPAHE JApKaBa —
YTOBOPHHX CTpaHa.

Pesuoupana esponcra coyujanna nosema (earn. The European Soci-
al Charter (revised)- y nammeMm tekcty: [loBespa), ycBojeHa je y Ctpazoypy
3.05.1996. rogune, cTynmia je Ha cHary 1999. ronuHe, HAKOH U3BPIIICHE TPH
patudukanmje, mTo je oBoM [loBeshoM mpenBuheH ycioB 3a IEHO CTYIAmhe
HA CHary.

[ToBespa mpencraBiba JONYyHY E@poncke KoHgeHyuje o /byOCKUM
npasuma (KoHBEHITH]a 32 3aIITUTY JBYICKUX MTpaBa U OCHOBHUX CII000/1a) U
TIOITYJIapHO ce cMaTpa cBojeBpcHUM ,,Coyujarnum ycmasom” CaBeta EBporre.

IlpaBa 3ajamuena [loBesbOM THUY ce MOjeqWHANIAa Y FHHXOBOM
CBaKOJHEBHOM JKMBOTY ¥ pajy. [lornucuBamem [loBesbe wianune Casera
EBporme cy ce ciiokuiie 7a CBOM CTAaHOBHHUINITBY 00e30¢e/1e ColrjaTHa Impasa,
Kako OM 1mo0O0JbITIa N )KUBOTHH CTAHAAP U COITHjATHO OJlarocTame.

3akon o nomephusarey Pesudupane eeponcke coyujane nogesme'
crymwo je Ha cHary 10. jyna 2009.

Unan 26. [Toesbe, Koju UMa Ha3UB 00CMOJAHCMEO HA pady, TIACH:

,,Y HaMmepu n1a 06e30e71e eeKTHBHO OCTBApUBAILE IIPaBa CBUX pagHUKa
Ha 3alITUTY BUXOBOT JIOCTOjaHCTBA HA PajIy, CTPaHEe yTOBOPHHUIIE ce 00aBe3yjy
Jla, y KOHCYyJITallijaMa ca opranusaiyjama rmocjaojiaBama u pajHuKa;

15 ,,Ciyx6enu rmacauk PC — Melhynapoxgau  yrosopu”, 6p. 42/09.
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1. yranpelyjy cBect, HHGOPMHUCAHOCT U CIIPEUYABAE CEKCYaTHOT
y3HEeMHpaBamba Ha PaJJHOM MECTY HJIM y BE3H ca PajioM H Jia Mpey3My CBe
oaroBapajyhe Mepe 3a 3aIITUTY paJlHUKA O/ TAKBOT NIOHAIIAhA;

2. yHanpelyjy cBect, ”HGOPMHUCAHOCT U Jia CIIpeyaBajy MOHABJbAHO
HCMPUXBATJbMBO WJIHW H3PA3UTO HCTaTHBHO W YBPCAJbMBO IOHAIIaHKC
IPOTHUB IMOjEIMHUX PaJIHUKA Ha PaJHOM MECTY WM Y BE3H Ca ITOCIOM Kao
U J1a Ipelly3My CBe oAroBapajyhe Mepe Jia 3alITUTE paJlHUKE O]l TAKBOT
MoHaIIama’.

JlocrojancTBO Ha panay, npema [loBesbr, Kao IITO BUIUMO, OJHOCH CE€
Ha ciy4ajeBe: 1) cexcyannoez ysHemupagarba Ha paJHOM MECTY WUIIU Y BE3U
ca paJioM W 2) HEMPUXBATIBUBOT HIIM U3PA3UTO HETATUBHOT U Y8PEObUBOE
NOHAUAA NPOMUE NOjeOUHUX paOHUKa Ha PaJJHOM MECTY HJIM Y BE3H ca
MOCJIOM.

HaBezneHo cxBarame J0CTOjaHCTBA HA pajy MOXKEMO O3HAYUTH Kao
,,yKE CXBaTame”, y OIHOCY Ha KOHIICIIT 3a KOJU CE€ MU Y OBOM Pajly 3a1aKeMO.

B) YcrtaB PenyOnmke CpOuje

Ipema umany 23. Yemaea's: ,,JbyIcko TOCTOjaHCTBO j€ HEMPHKOCHOBEHO
¥ CBU Cy IYKHH JIa Ta MOIITYjy U IITUTE”.

Uman 60. YcraBa rimacu:

,»JEMYH ce IpaBo Ha paJl, y CKJIaay ca 3aKOHOM.

Cako uMa TIpaBo Ha ciio6omaH u300p paaa.

CBuMa cy, 1oJ1 je/ITHAKUM yCJIOBUMa, JOCTYITHA CBa PaJHA MECTA.

CBako mMa TpaBO Ha IMOIMITOBAIE TOCTOJaHCTBA CBOjE JIMIHOCTH
Ha panmy, 6e30emHe U 37paBe yCJIOBe paaa, MOTPeOHY 3alITUTY HA pady,
OTPaHUYCHO PAJHO BpeMe, THEBHU M HEACJbHU OJMOP, MIaheHu TonunImu
OJIMOp, TPaBUYHY HAKHATY 32 PaJl M Ha IIPaBHY 3aIITUTY 3a CIIy4aj IpecTaHKa
pajHor ogHOca. Huko ce Tux mpasa He Moxe ofpeh.

JKenama, omnaguHu u wHBaIHANMa oMoryhyjy ce moceOHa 3amTuTa
Ha pajy ¥ MOCCOHM YCIIOBU pajaa, y CKIaay ca 3aKOHOM .

r) Haupr ['pahanckor 3akonmnka Penmyonuke CpOuje

Ipema unany 84. Haypma I pahanckoz sakonuxa Penybiuxe Cpouje'”:
,,[IpaBo Ha JJOCTOjaHCTBO TUYHOCTH je HEMTPHKOCHOBEHO M CBU CY JIy)KHU JIa
ra nomryjy. M3 mpaBa Ha I0CTOjaHCTBO MPOU3UIIa3e CBa Jipyra mnpasa Jind-
HOCTH .

16 Vcemag Penyonuxe Cpouje ,,Ciyx6enu rnacauk PC”, 6p. 98/06)
17 Hanpr I'pahanckor 3axonmka Pemy6muke Cp6wuje, https:/mpravde.gov.rs/sekcija/53/
radne-verzije-propisa.php
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[Nojenunauna npasa ruynocmu, IpemMa 4iany 85. cy: IpaBo Ha JKUBOT,
3/1paBJbe U TEJIECHU MHTETPUTET; PaBO HA CI000/Ty; IPABO HA YaCT U yTJIeI;
paBO Ha UME; IPABO HA JIMYHU HIACHTUTET; MPABO HA COICTBEHY CIUKY;
[PaBo Ha TAjHOCT IIMCMa; IPAaBO Ha IJ1ac; PaBo Ha TIMYHU (IPUBATHH) )KUBOT;
IPaBO Ha IICUXMYKH MHTETPUTET, KA0 U Ha IpyTa IIpaBa TUYHOCTH yTBpheHa
ycTaBoM, Mel)yHapoHUM KOHBEHIIM]jaMa U TIOCCOHUM 3aKOHHMA.

1) 3aKOH O pany

3anocnienu, npema uia”y 12. 3axona o paody'®,uma mpaBo Ha
ojaroBapajyhy 3apany, 6e30€HOCT U 3[IpaBJbe Ha PaJy, 3IPABCTBEHY 3aIITHUTY,
3AlITUTY JIAYHOI UHTCI'PUTETA, IIOCTOjaHCTBO JIMYHOCTU U Apyra mpaBa y
cityuajy 00JIECTH, CMambeHha Ui I'YOUTKA pajHe CIIOCOOHOCTH U CTapOCTH,
MaTepHjaiHo o0e30eheme 3a BpeMe npuBpeMeHe HEe3aroCICHOCTH, Kao U
paBo Ha JIpyre OOJIMKE 3aTHTE, Y CKJIAJy Ca 3aKOHOM H OIIILITUM aKTOM,
OJTHOCHO YTOBOPOM O pay.

3arocneHa *eHa Ma IIpaBo Ha MMOCEOHY 3aITUTY 3a BpeMe TpyaHohe
u niopohaja.

3anocieHy MMa IpaBo Ha MOCEOHY 3alITHTY pajH Here JIeTeTa, y
CKJIaJly ca OBUM 3aKOHOM.

3anocienn muahu on 18 rogwHa KMBOTa M 3amociieHa ocoba ca
WHBAJIUIUTETOM UMajy MPaBO Ha MOCEOHY 3alITUTY, Y CKJIAJy Ca 3aKOHOM.

3. O pany

Pao, je komIiekcan )eHOMEH U jelTHA O] HajYHUBEP3THHJUX OJJTUKA
Jpynckux Ouha. Kao TakaB, paja je mpeaMeT u3yudaBama: (Quiao3oduje,
C€KOHOMH]e, TpaBa, COIMOJIOTH]E, ICUXOJIOTH]e, MEIUIIUHE, TOJIUTHYKUX H
JIpyrUX HaykKa.

[ox mojMoM pao Hajuenthe moapasyMeBaMo nocao, OAHOCHO riiaheHu
pan. MehyTum, paj je u: BeuuTa Jbyacka norpeda; yTuIame Ha CIOJbHU CBET
KaKo OU ce CTeKJIe )KUBOTHE MOTPEMIITHHE; IOKPETAT )KUBOTA; p0Oa; MEPUIIO
BPEIHOCTH; U3BOP MPaBa; U3BOP MCUXUYKOT U (PU3UUKOT 3[paBba; Cpel-
CTBO 3a CAMOOCTBAPEHHC; BaXKaH U3BOP CMHUCIA U UICHTUTETA; CPEJCTBO 3a
00JMKOBAE JbY/ICKE TMYHOCTHU; H3Pa3 OHOT IITO YOBEK jeCTE; H3BOP PAI0CTH
U 33JI0BOJBCTBA, 32 je[IHE, ¥ 00JIa ¥ NaTHke, 38 APYTe; © MHOT'O TOTa OCTAJIOT.

[pema Jlawy @p. X. Ceenceny: ,,¥Y UCTOpUjU UJICja UCTUUY CE JIBA
niorsiesia Ha paj: Heku pan cMarpajy 0eCMUCICHOM KIIETBOM, a APYTH CMHC-

18  3akon o pady, ,, Cayxbenu rmacauk PC”, 6p. 24/05, 61/05, 54/09, 32/13, 75/14 u 13 /17.
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JICHUM 1103UBOM. [IpBH 1OTJIe] je JOMUHUPAO Off aHTUKE 10 pedopmaliuje, a
apyru on pedopmanuje Hagabe.”"?

PasymeBame npupoe pajia y crtapoj ['pukoj Huje OUJIo jeTHO3HAUHO, Y
CMHCITY J1a: ,, Huxo nuje omanosasicasao pao kao ¢punozogu anmuuxe I pure...
Hujeona kynmypa nuje npesupana pao euute 00 anmuuxe I puxe.”?® CxBarame
pana y antuukoj ['pukoj Ouio je cinoxenuje. C jenHe cTpaHe, cMaTpaso ce
Jla ce pajoM CTHYe HaKJIOHOCT Ooroa (Xecoun), a ca Apyre cTpaHe, ja je
NoHWaBajyha caMo OHa BpCTa pajia Ha KOjy je YOBEK OMO IPUCHIBEH H KOja je
Oouiia HajHanopuuja. Kibyuna pasnuka 3a ['pke nexana je ,,usmely HysicHux u
CBOJeBOBHUX 0CIAMHOCU, A He U3Mely NPOOYKMUBHUX U HeRPOOYKMUSHUX. !

Inamonoso (oxo 429-347. m.u.e)* u Apucmomenoso (384-322. m.u.e)*
cxBarame paja takohe Huje jeqHocTpano. Ousnuku paj, npema [lnarony,
cliaMa M AyIy 1 TeJo, ¥ YMHHU X HeYTOTeObUBIUMA, AT HCTO TAKO OH CMaTpa
na Ou husto3zodu Tpedau Jaa Bojie cBe 00IUKe pajia, yKbyuyjyhu u Gpusnyku.

[Mnahenu pan, mpema ApucToreny, He TOHOCH clloOOAy MHcTH, Beh
ux crnytara. [luss pajga npema memy Tpeba ga OyJie JOKOJIUIA, Kao MITO je
MHUP [IUJb paTa. APHCTOTEN CMaTpa J1a je paJl CMETHha 38 OCTBAPECHHE JbYICKOT
MOTEHIIMjaJIa, U3 Pa3Jiora IITO TPOIIH BPEeME U CHEPrujy Kojy 0u Tpedaio
YHOTPEeOUTH Ha pa3Boj BPJIMHA, & HITO jeé HCTUHCKHU IHJb JbyIcKOT Ouha.

[pu pasmatpaty [11aToHOBOT 1 APUCTOTENIOBOT caBaTama paja Tpeda
nohu o YMEHHIIE []a CY KHUBEIH Y BpeMe POOOBIACHUYKOT JPYIITBEHO-
SKOHOMCKOT' CHCTEMa, 1 JIa Cy U CaM¥ Ipunaaaii poOOBIaCHUYKO] KJIACH.

CynpoTHOCT JOMUHAHTHOM MOUMamby pajia y aHTu4koj ['pukoj HacTaje
ca pepopmuzmom Mapmuna Jlymepa (1483-1546) u 110jaBOM MPOTECTAHCKE
eTHKe. ,,Paj ce cxBara Kao HEIITO MITO UMa BPEIHOCT MUMO CTHI[amba XKHU-
BOTHHUX MOTpENIITHHA. [[pOTECTaHT TOJUKO LIEHHU paj Ja My CBE APYyre aK-
THUBHOCTH KOje HEMajy Be3e ca paJioM - HApOYUTO OHE KOje IOHOCE yIKHBAE
1 3a0aBy - MOCTajy cymJpuBe.” >

[Ipema Kapry Mapxcy (1818-1883) pan je, mopea octanor:

a) ,, ... YCII08 3a ONCMAHAK /bYOU, YCA08 HEe3ABUCAH 00 C8UX Opyulmae-
HUX 00IUKA, @euuma npupoOHa HYJICHOCM Od ce uzmely vosexa u npupooe
omoeyhu pazmena mamepuje, u npema mome u HCugom byocku.”>

19 JI. CBencen, Qunosoguja pada, (I'eonoernka n3nasamrso, beorpan, 2012), 23.
20 Ibid.

21 Ibid. ctp. 24.

22 Ilnarow, /[poicasa, (Iepeta, beorpam, 2005)

23 Apwucroren, [Hornumuxa, (BUT'3, Beorpan, 2003)

24 JI. CseHcesn, or. 1ut, 30.

25 K. Mapkc, Kanuman I, (Ilpocsera, beorpan, 1978), 50.
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0),, ..., C jeOHe cmpane, ympoulax byocke paone chaze y (ousuoiouKom
CMUCTY, A Y MOMe C80jCmBY JeOHAKO2 /bYOCKO2 U ANCMPAKMHO2 /bYOCKO2
pada cmsapa epeonocm. C Opyee cmpaue, c8aKu je pad ympoulax /byocke
PpaoHe cHaze y HeKOM HaApOYUMOM YEAUCXOOHOM 00UKY, A Y 080Me CEOJCEY
KOHKPEMHO2 KOPUCHOZ Padd npou3zeo0u ynompebre epeornocmu (IIOABYyKao:
PK.) 7%

B) ,,HOPMAJIHA HCUBOMHA OCJIAMHOCHI.

r) ,, ... pOYeC usmely uogexa u npupooe, npoyec y Kome 408eK c80jom
concmeenom akmugnouthy omoeyhyje, pecynuuie u Hao3upe c60jy pasmeHy
mamepuje ca npupooom.”*

[Monazehn on pamoBa 3aueTHUKA KIIACUYHE MOJIMTHYKE EKOHOMH]E
Bunujama Ileruja (1623-1687) u mpeacTaBHUKa OpUTAHCKE KJIACHYHE MTOJHU-
truke ekoHomuje Anma Cmurta (1723-1790) u JlaBuna Pukapma (1772-1823),
Mapkc je IOCTaBUO 1meopujy paore 6peoHOCiL.

2927

4. JlocTojaHCTBEH paj

Jlocmojancmeen pao (eHri. decent work), Kao ujaejy ¥ Kao I1HJb,
npenctaBuia je Meljynaponsa opranusaiuja pajga - MOP (ILO — Interna-
tional Labour Organisation), Ha 87. MeljyHapoaHoj koH(pepeHInju pajia
onpxanoj 1999. ronune.”

JlocrojaHcTBeH paj je nepuHUCaH Kao MPOJAYKTHUBHO PAJIHO MECTO Ha
KOME Ce IITHTE [TPpaBa paJHIKa, Ha KOME Ce paJioM MOXe ITPUCTOJHO 3apaiu-
TH ¥ TJI€ NOCTOjU aJIeKBaTHA COLIMjaTHA 3allITUTa pagHuka. JlocTojaHcTBeH
pal je OCHOBa OJP:KHMBOT Pa3BOja, 3aCHOBAHOT HA MPABEIHOM, HHKIIY3UB-
HOM M PaBHOIPABHOM JPYIITBY, & KOjU C€ MOJApKaBa M J0JaTHO MOACTHYE
CTBapameM paJIHUX MECTa Ha KOjuMa ce TIONITYjy U IIPUMEbY]y MpaBa paj-
HUKa, POJIHA PABHONPABHOCT, COLIMjaJIHA 3AIITHUTA U COLMjAlIHU JIH]jaJIor.
ITpaBo Ha TOCTOjaHCTBEH PaJi UCTO je LITO M MPABO Ha JOCTOjaHCTBEH KHBOT.
JlocTojaHcTBEH paj, Hajkpahe pedeHo, MokeMo JieUHUCATH KAO pad, 0OHO-
CHO Nocao Koju omoeyhasa 0ocmojam Hcugom.

26 Ibid. ctp. 53.

27 Ibid.

28 Ibid, ctp. 163.

29 Arenna Mehynaponue opranusanuje pana (The ILO Decent Work Agenda), nannupana
je on crpane Xyana Comasuje (Juan Somavia) Koju je UCTe TOJHHE, IIPBHU IIyT, TOCTaBJECH
3a reHepanHor ampexropa MOP-a. [Jexnapayuja o coyujannoj npasou 3a npaseomy
enobanusayujy (http//ilo.org/global/meetings-and-events/campaigns/voices-on-social-justice/
WCM-099766/lang-en/index.htm.)
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JlocTojaHCcTBEH pajl, CacTOjH Ce U3 uemupu OCHO8He KOMHOHeHme,
u To: 1) 3amonubaBama; 2) pagHUUKUX MpaBa y KOHTEKCTY 3aIoCiema; 3)
COLIMjaJIHE 3aIITUTE U 4) COIMjaJIHOT JIhjajiora.

ITpBa KOMIIOHEHTA JIOCTOJAHCTBEHOT pajia, KOMIIOHEHTA 3aN0oULbasarsd,
OJHOCH C€ Ha CBC BPCTC pada U MMa U KBAHTUTATUBHY U KBAJIUTAaTUBHY
JTUMEH3H]Y, U Y CYLIITHHH 3HAUHU: a) MPUXOJ KOju oMoryhaBa mpucTojaH xKu-
BOTHH CTaHjaapj; 0) jellHaK TpeTMaH W jelHaKe MPUIIHKE 3a CBE; B) 00pe
yCJIOBE pajia; T) 3APaBCTBEHY 3AITUTY U CUTYPHOCT Ha PaIHOM MECTY; [)
MOryiHOCT CMHUCIICHOT U TIPOyKTUBHOT pajia 1 [)) MoryhiHoCT jTruHOTr pa3Boja.
OBa KOMIIOHEHTa HE OJHOCH CE CaMo Ha paJHUKe y (OPMAIIHOj CKOHOMHU]H,
HEro M Ha OHE 3aI10CjICHe Y He(hOpMaJIHO] EKOHOMHM]U KOJH ,,HEPET'yJIapHO pajie
u 3apalyjy*, camozanociene, anu ¥ Ha HerutaheHu paj koa kyhe.

Paonuuka npasa y konmekcmy 3anocierpd, Kao Ipyra KOMIOHEHTa
JIOCTOJHOT pajia, MmoJpa3syMeBajy: a) cjo0o1y opraHu3oBama; 0) cioboay
U3pakaBama; B) Ja U KeHe M MYILIKaply UMajy MOTyRHOCT Jia y4ecTBYjy y
JIOHOIIICHY OJTYKa KOje YTUYY Ha HbHXOBE )KUBOTE; T) IIPABO HA KOJCKTHBHO
IperoBapame; 1) ciio0oay o AUCKpUMHUHAIH]je; 1)) ci10004y 01 mpUCHITHOT
paza; €) o000y Ol IcUrjer paja; k) MPaBHO MPU3HAE U IIPUCTYII IPABHOM
CHCTEMY H 3) IOCTOjarbe PaJHOT 3aKOHOIABCTBA U OIIIITE BJIaaBUHE 3aKOHA.

KoMmnoHeHTa coyujanne 3auumume je njaaHupaHa y OKBUPY JOCTOjaH-
CTBEHOT paja, jaa Ou ce o0e30equia 3alTUTa O] PU3HKA I'yOUTKA MTPHXO0-
na. ComyjaliHa 3alITHTa Harjamasa: a) Ba)KHE Be3e n3Mel)y mpoayKTHBHOT
3aI0CIIeha U CUT'YPHOCTH 38 OHE KOjH U3 OMJIO KOjer pasiiora HICY 3aroCieHH;
0) 3aIITUTY O/ TYOMTKA MJIM CMakbCHha MIPUX0/Ia YCIIe He3amOCIeHOCTH, 110~
BpeJie, MaTepUHCTBA, POJUTEIFCTBA UITU CTAPOCTH; B) TPABEIHO U YKIBYUUBO
apywmtBo. ,,Cu, 03 003upa Ha TO I/e KHUBe, Tpeda Ja UMajy MUHUMAaJIaH
HHBO COLIMjaJIHE 3AIITUTE K CUTYPHE MPUXO/IE, CATIaCHO COIMjaTHIM Karia-
IIUTeTUMA U HUBOY pa3Boja.’

Coyujannu oujaroe MpoU3Na3u 13 Mpasa paJHUKa 1a Oyy yKIby4eHN
y TIPEroBope ca MoCJIoAaBIMa 1 BIACTHMA, O IIMTakbHMa KOja Ce OJHOCE Ha
ceet paja. ColujaiHu AMjajior moapasyMeBa: a) a paJHUIU U MOCIOAaBIU
MMajy MpaBo U HA4YMH Jia Oy1y MpeCcTaB/bEHU KPO3 CBOje opraHusaiiuje; 0)
Ja ce Haj0oJba M HajTpajHHUja pellieha MOCTHKY KPo3 capaliiby Koja je OCHOB
COIMjaJTHE CTAOMITHOCTH, PABHOMEPHOT PacTa M pa3Boja; B) Jia OCTOje KaHAIH
KpO3 Koje ce KOH(DIUKTH AUCKYTY]y U periaBajy.

Y umiby 00sbe cTparelike capaame Mel)yHapoaHe opranusaimje paja
u Cp6uje, Cpbuja je, na 102. 3aceqamwy MOP-a 19.6.2013. ronuHe, nornucania

30 International Labour Organization, Report of the Director-General: Decent Work, ILC
87th Session, ILO, Geneva, June 1999.
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ca OBOM opranuzaiujoM “IIpoepam docmojanecmesenoe paoa 3a Penyonuxy
Cpbujy 2013-2017. 200une™!. TIporpam je MOTIHCAH ca [IUJHEM TIPOMOBHCAHA
JOCTOjaHCTBEHOT pajia M yrpadme HajBUIIMX MehyHapoIHUX CTaHIapAa y
CPIICKO 3aKOHOABCTBO H Mpakcy.>

5. locTojaHcTBEH paj WM 10CTOjaHCTBO HA paxy

JocTojaHCcTBO Ha pay je ,,HajBUIIN IUJb PAIHOT IpaBa, KOju MPOKuMa
CBe JIpyTe nujbese”™ (conujasHy mpaBy, COIUjaTHO-PATHU MHP, COIIHjATHY
PaBHOTEXY, peryjucame KOHKYpEHLHje, €MaHLMIANNjy IOjelMHIA H
JPYILITBA, CATYPHOCT 3aI0Cyeha U COILMjalIHy CUTYPHOCT M MOPAJIN30Bahe
paIHUX OTHOCA).

Mosxe ce mocTaBUTH MUTamwe: J]a I OHOME 3a IITa ce CHHAMKAT 3aj1axKe
BUIIIE OJIFOBApa T0jaM 00CMOjancmeeH pao Uil 00CMOJaHCmEo Ha pady?

Cmarpamo J1a Ou yMecCTo TojMa docmojancmeer pao Tpedajio Kopu-
CTHUTH TI0jaM 00CMojancmeo na pady, ¥ To U3 clenehux pasnora:

1) Axuenar 6u Tpebaino na Oyne Ha suuHocmu, OMHOCHO Ha 3a1ociiec-
JieHOM (paJHUKY, CITYKOCHUKY, HAMEIITEHUKY);

2) [IpuaeB gocTOjaHCTBEH KapakTepHile Jbylcka ouha (mpucranune
cMo KaHTOBe KOHILENIUje docmojancmed Koja ¢ce orpaHuvaBa Ha /byOCKd
buha, 3a pa3nUKy O] KOHIICMIIM]je AKBUHCKOT, KOja C€ OJTHOCH Ha CBE HUBOE
,,boxKje TBOpeBuHE”);

3) [ojam ,,decent work” 3BaHMYHO ce TPEBOAM KO ,,JJOCTOJaHCTBEH
pan’”.

[Ipunes ,,decent” Ha CpIICKHU je3UK yTJIABHOM HE NIPEBOJM CE Kao
,»JocrojancTBen”, Beh Hajuernthe kao: 1) mpucrojaH, 2) ckpoMaH, 3) jby0asaH,
npujatan.’* C apyre crpaHe, MPHUAEB ,,JOCTOjaHCTBEH HA CHIJIECKH jE3WK
MPEBOJAUMO Kao. imposing, dignified u majestic.

4) Iojam docmojancmeen pao cpehemo y meh)yHapoIHUM MpaBHUM
akTuMa (Kao Ha mpuMep y PeBUIMPaHO] €BPOIICKO] COILM]aIHO] MIOBEIBH).

31 International Labour Organization, Serbia decent Work Country Programme 2013-2016.
32 TIlperxomuu [Iporpam 2008-2011, y ocHOBH ce Takole TeMeJbHO Ha TIOMEHYTA JIBa IUJbA.
International Labour Organization, Decent Work Country Programme Serbia 2008-2011,
http://www.ilo.org/public/english/bureau/program/dwcp/download/serbia.pdf

33 b.A. Jlybapna, Paono npaso-pacnpasa o 0ocmojancmay na paoy u CoyujaiHom oujanozy,
(ITpaBum dakynrer YauBepsutera y beorpany, beorpan, 2012), 36.

34 'V enmecko-enrmeckoM pedHuKy: AS Hornby, Oxford Advanced Learner's Dictionary
of Current English, 3Hademe npuzaesa ,,decent” o0jammasa ce xao: 1) right and suitable;
respectful, 2) modest; not likely to shock or embarrass others, 3) (colloq) likeable; satisfactory.
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5) ojam docmojancmeen pad cpeheMo y Hay4dHO] TUTEpaTypH (HIp.
kiura npodecopa b. Jlybapae Paoro npaso uma noaHacios: ,,Pacnpasa o
docmojancmay Ha paoy u coyujarnom oujanoey’.

ITojam mocTojaHCTBO Ha pany, Mpe cBera Tpedayo Ou ja MPUXBATH
CHH/IMKAT Kao: ,,caMOCTaJIHa, JIEMOKpAaTCKa M HE3aBUCHA OpraHU3allnjy
3aIOCJICHUX y KOJy C€ OHHU JTOOPOBOJRHO YAPYXKY]Y pajiu 3acTyliama,
npejcTaBibamka, yHanpehema u 3alITHTE CBOJUX TPOPECHOHATHHX, PATHUX,
€KOHOMCKHX, COIIMjalTHUX, KYJITYPHUX U IPYTHX MOjeUHAYHUX U KOJICKTHB-
HUX nHTEepeca”.®

IIpu nocrojehem KoHUENTY ,,00cmojancmea Ha pady”, KaKko je je-
(uHucaH y uiany 26. PeBuaupane eBpoICKe COIHjaHE MOBEJbE, C jeAHE
CTpaHe, U KOHIIENTY ,,00CMOjaHCmeeHo2 pada’, Kako je ne(uHucaH ox cTpa-
He MelhyHapoHe opranusaiyje pajaa, y npakCd MOXKEMO UMaTH Cliydaj Ja
MOCTOjH JIOCTOJaHCTBO Ha pajay (Ha nmpumep, usmel)y pykoBojcTBa U 3aro-
CIICHHX, Ka0 U Hu3Mel)y caMux 3alIoCiIeHHUX, MOCTOje OJHOCH yBaKaBarbha
U TOIITOBamka), Y3 UCTOBPEMEHO HEIOCTOjakhe JOCTOjaHCTBEHOr pajaa (Ha
pUMeD, 3aM0CIICHN He TPUMajy 3apajy Buiie Mecenn). HaBenena curyarja,
KOja je HelmpuXxBaTJbMBa, MOKE MpeBa3uhu Ha OCHOBY ,,IIKpeET KorenTa”
JOCTOjaHCTBA Ha pajy, 3a IITa C€ MU y OBOM Pajy 3a1a’KeMo.

[MuTame nocTojaHcTBa Ha paay Tpedaso OM MOCMATPaTH U Y KOHTEKCTY
CBE NPUCYTHUJUX HECTAHIAAPAHUX, (PICKCHOUIHUX, OJJHOCHO aTUITUYHHUX
00JIMKa paJIHOT aHT'AXKOBaba, KOjU Ce JaBJhajy 0CaMIeCeTUX T'OIMHA J[BaJIe-
ceTor Beka (paj ca HeMyHHM paJHUM BpPEMEHOM; paj Ha oapeljeHo Bpeme;
IPUBPEMEHH U TMOBPEMEHHU MOCIIOBH; paj KoJ Kyhe u pajx Ha naJbuHy; MpH-
BPEMEHO YCTYTakhe paHUKa IPEKO areHImja; ,,KBa3u 3anoll/baBame’ — Ipu
4yeMmy ce pajJu 3a ofpelheHor mocjaonasia; paja Koj MocjaoiaBla Ha OCHOBY
rpaljaHCKONIPaBHUX YroBOpa U IPyTrH OOJUIIM 3aNoll/baBama).*

3a HecTaHIapHEe OOJIMKE 3alolJbaBamka, y Behoj Mepu HEro kKajaa je
ped 0 CTaHIapIHOM 3aMOl/baBatby, KAPAKTEPUCTUYHA je HECUTYPHOCT, y 00-
JacTHMa: 3aroclierbha, 3apaja, paJHor BpeMeHa, 0e30eIHOCTH U 31paBJba Ha
pajy, COIMjaIHOT OCHTYpamba, CTPYYHOT 0CIIOCO0IbaBamba 1 3aCTyIama, 1 JIp.

buno na ce paan o cTaHIapAHUM WM HECTaHIAPIHUM OOIHIINMA
palHOT aHTa)KOBaba, YBEK je aKTeNaH npuHyun 3aumume 3anocienux.”’

35 3akoH o pany, uiaH 6.

36 C.Jamapesuh, Ypehemwe paonoe oonoca y Cpoujuy Konmexkcny HOBUX OKOTHOCHU Y CEemy
paoa, (36opruk panosa [IpasHor daxynrera, HoBu Can, 2015, Box. 49, 6p. 3), 1053-1068.
37 O npunyuny sawmume 3anocienux moceoHo Buaetu: [1. JoBanosuh, Akmyennu acnexmu
npunyuna 3awmume 3anocienux, (30opHuK pagosa [IpaBHor ¢daxynrera, Hosu Cax, 2011,
BOIL. 45, 6p. 3), 141-1161
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6. [Toka3aTe/bu JOCTOjaHCTBA HA pPaay

[octoju Behu Opoj mokaszaresba 1ocTOjaHCTBA Ha paay. [Ipema Haem
MPEAJIOTY HCTE MOYKEMO CBPCTATH Y BHIIE IPYTIa U TO:

1) 3apaoa: a) BucuHA W pacT (HOMHHAJIHU W peaHU) 3apaje; 0)
PEIOBHOCT UCILIATE; B) KyNoBHA MOh (0HOC 3apajic ¥ MOTPOLIaYKe KOpIie);
I) HaKHaJa 3apajie, HAKHAJa TPOIIKOBA U JIpyra NpuMama; 1) MUHUMAJIHA
3apaja; b)) ymiaTa qonpuHoca 3a 00aBe3HO COIUjaIHO OCUTYpatbe U b)) mpyru
MOKa3aTeJbU.

2) bezbeonocm u 30passmse Ha pady: a) Opoj MmoBpeaa Ha pauy; 0)
Opoj CMPTHHUX CJIy4ajeBa; B) CIPOBOhEHE 3aKOHCKE PEryJiaTUBE U JPYTH
MOKa3aTeJbU.

3) Paowno eépeme (MpekoBpeMeHU paJi, HOhHU paJi, mpepacroielia pajHor
BpeMeHa U ap).

4) Coyujanna npasa: a) OCTBaApUBAaIE IpaBa U3 3/IPABCTBEHOT
OCHTypama; 0) OCTBapHBabE MPaBa U MEH3UjCKOT U MHBAJIMJICKOT OCHTypamba,;
B) OCTBapHBame IpaBa U3 OCUTYpama 3a CiIy4aj He3aIlloCICHOCTH U APYTH
MOKa3aTeJbU.

5) Paonu cnoposu: a) 6poj criopoBa; 0) Hajuenrhu pas3iosu; B) Tpajame
CIIOPOBA, T) MUPHO pellIaBamke paJHUX CIIOPOBA U IPYTH MOKa3aTeIbH.

6) llImpajrosu u npomecmu: a) Opoj WITPajKkOBa U MpoTecta; 0)
Hajuemhy pa3o3yu; B) HAUMHHU pellaBamka HACTAUX MpodiemMa U CII.

7) Pao ,,na ypno”- HeopMaIHa 3aMOCIICHOCT: a) cToma HeopmaliHe
3ar0CICHOCTH, 0) Opoj HEPOPMAIIHO 3AMIOCICHHUX U JIPYTH MMOKa3aTeJbU.

[oxn regopmannom 3anocrenowhy nogpasymena ce: pajl y HEperu-
crpoBaHuM npeay3ehuma, paa y perucrpoBanum npenysehuma 6e3 yropopa
0 pany, kao u paja noMaxxyhux unanosa gomahuncrsa. Cmona nepopmanne
3anocieHocmuy MpeacTaBiba yaeo HeOpMallHO 3aN0CIIEHUX Y YKYITHO] 3a-
MOCJICHOCTH.

Y CpOuju je, y uerBprom kBaptainy 2017. ronune ouno 719.200 He-
(hopMaITHO 3aMmoCICHNX, a CToMma HeopMasHe 3amociaeHocTr 26%.%8

8) 3nocmasware u Juckpumunayuja Ha pady: a) Opoj MpUjaBJbEHUX
cllydajeBa, 2) 00MUIH AUCKPUMHUHAIM]E U 37I0CTaBJbatba, 3) HAUMHH PelllaBama
HaCTaJKX ClydajeBa U JIPyTrH MOKa3aTeJbu.

9) Cupomawmeo u 0oxoo0He HejeOHaKoCcmu: a) ariCcoyTHA JIMHU]a
cUpoMaliTea, 0) CTOna pHU3MKa OJ CHPOMAINTBA, B) CTONA PHU3HKA O]
CHUPOMAIITBA MIIM COLIMjaJIHE UCKJBYUYCHOCTH, I) DuHM KoepuuujeHT u 1)
Ksunrtunnu ogHoc (C80 /C20).

38 Peny6muxa CpOuja, PermyOnuukn 3aBox 3a CTAaTUCTHKY, Aukema o paonoj cuaszu, IV
xeapman 2017, Caomureme Op. 45 ox 05.05.2018. (PC 10).
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bBunu roepuyujenm (eurn. Gini coefficient) npencraBjba Mepy
HEjeHAKOCTH pacIoiesie MPUXoa y jeHoj 3eMJbU. BpenHocT koeduuujeHTa
kpehe ce y untepBany ox 0 (caBpiieHa jeIHAKOCT — CBE 0CO0E y JPYLITBY
umajy jennak npuxon) no 1. [loBehame BpenHocTH KoedumjeHTa 3HAUU U
noBehame Mpuxo/He HejenHakocTu. ['paduuku ce noduja npeko Jloperyose
Kpuee (eHri. Lorenz curve).

Keanmannu oonoc (C80/C20) je mokaszaresb KOjU MOPEAH YKyIaH eK-
BUBAJICHTHU TPUXOJ TOPH-ET MPUXOAHOT KBUHTHIIA (20% CTaHOBHMILITBA C
HajBUILIUM CKBHBAJICHTHUM MPUXOJOM) Ca YKYITHUM €KBUBAJICHTHHUM IPH-
XOJIOM JIOEer' TpuXoHOT KBUHTHIA (20% CTAaHOBHHUIITBA C HAJHHKUM CK-
BUBaJICHTHUM Tipuxozom). Keunraianu onnoc (C80/C20) y Cpouju y 2016.
TOAMHM U3HOCHO je 9,7 - miTo 3Hauu 11a je 20% HajooraTuje normysianmje uMao
ckopo neceT myta Behu poxoaak ox 20% momynainuje ca HajHUKUM JJOXOI-
KOoM. BpenHocTH OBOT 1TOKa3aTelba Cy BUIIIE O] BPEITHOCTH HCTOT TOKa3aTelba
y Pymynwuju (8,3), JlutBanuju (7,5), Makenouuju (7,2) u byrapckoj (7,1) y
2013.3° V 2012. rogunm oBaj mokaszaresb y Cpouju uznocuo je 8,6 10k je y
3emibama EVY 5,0.4

10) Coyujannu oujanoe: a) ocTBapUBALE IIPaBa HA CHHIUKAIHO OpTraHu-
30Bamkbe; 0) 3aKJbYUHBAHEC U MIPOIIUPEHO JISjCTBO KOJEKTUBHUX yTOBOPA; B)
pasMaTpame HalpTa 3akoHa Ha cenaunama CEC-a u apyTu nokasaresbu.

Caakako, Moryh je u apyraduju npucTyI oKa3areJbuMa J0CTOjaHCTBa
Ha pany.

7. 3ak/pyuak

Nmajyhu y BUay Texak MaTpHjaiHU U COIM]aJIHHU MOJI0XKa] 3aM0CTICHUX
y PenyOmumm CpOuju (BHCOKa CTOMA HE3aroCICHOCTH, BHCOKa CTOIa
aIPOJIyTHOT U PEJIaTHBHOI CHPOMAIIITBA, HUCKE 3apaJie 3al0ClICHIX, HI3aK
HUBO 0e30€THOCTH W 3alTHTE HA pajy U Ap), OMJI0 OM HEOMXOMHO Ja
COLIMjaJTHH TEPTHEPH, ITpeMa MpeJIOKEHUM TI0Ka3aTreJbiuMa, CBaKke rOJIHe
cactaBJbajy [ oouwrou uzeewmaj o docmojancmsy na paoy. OBaj logunimbu
U3BEIITaj O ce pa3Marpao U ycBajao Ha cemHuir CoIujaHO-eKOHOMCKOT
caBeTa (HIIp. JI0 Kpaja MapTa Tekyhe rojuHe, 3a IPETXOHY TOJUHY) HA
KOME OM ce yCBajasiu 3ajeJHUYKH 3aKJbYUIlM y BE3H YOUCHHUX IpoldiieMa u
npeny3umMalie oiropapajyhe ak THBHOCTH y BE3H YHarnpelermwa U MolToBamba
JIOCTOjaHCTBA HA Pajy.

39 Ibid. ctp. 12.
40 T Kpcruh, [. UWomkuh, Exonomcka cmamucmuka, (LleHTap 3a u3naBavky IeIaTHOCT,
Exonomcku dakynrer y Beorpany, beorpan, 2017), 307.
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Dignity at work

Summary

In this paper, authors try to answer questions: What is dignity? What is
dignity at work? What are the indicators of dignity at work? How to improve
dignity at work? and other issues. The authors advocate a “‘wider concept”
of dignity at work than the concept contained in the European Social Charter
(Revised).
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[perienHu Hay4yHy YnaHak™
/lp Pajko Knuuxoeuh,
Jloyenm Daxynmema npagHux Hayka
Yuusepsumema 3a nocrnosne cmyouje, barwa Jlyka

UDK: 331.2(497.6)

YPEBUBABE IIV/IATA 3AIIOCIIEHUX
Y PENIYBJIHIIH CPIICKOJ

Ancmpaxm: [{um 0602 pada je ananusa ypehusara niama 3anocieHux
y Penyonuyu Cpncxoj u cucmema naama yonwme. Ipunuxom, ananuze
umanu cmo y suoy uurbenuyy oa Yemae Penyonuxe Cpncke eapanmyje
npaso na 3apady (naamy) y ckiady ca 3aKOHOM U KOJLEeKMUBHUM
Y208OpM, U Od ce camMoO ¢ MuM aKmuma moey ypehusamu niame y
Penyonuyu Cpnckoj.

Tpenymno y Penyonuyu Cpnckoj naame cy ypehene 3axoHom o
paody KoNeKmusHUM y208opuma (3a Hexke obOracmu) u 3aKOHUMA 3d
3anociene y penyonuyKoj ynpasu u Opyeum ce2MeHmuMa jagre ynpage
wmo namehe nompe6y ananuze cucmema niama u 002080pa 0a u
Jje pujeu o ¢aexcuburnom unu pueuonom Havury ypehusarna niama
v Penyonuyu Cpnckoj.

360¢e genuxoe bpoja 3axona Kojuma ce ypehyjy niame u Henocmojaroa
Onwimee KOIeKMUBHO2 Y2080PA U CKOPO CEUX SPAHCKUX Y2080pA Y
PEeanHom cKkemopy ¢ nyHUM npagom ce noCmas/bd NUMarse 0d au cy
nnamey Penyonruyu Cpnckoj ypehene y cknady ca Yemasom u 0a au je
pujey o reKCUbUIHOM UU pUSUOHOM cucmemy oopehusarba niama.

Ipunuxom donouterba 3axona o pady Koju kao onwmu nponuc ypehyje
niame, OUIO je UHUYUjamuea 0a ce Mmum NPONUCOM YNPoCmu HAvun
ypehusara niama u 0a ce oopehusarba niama spuiu Ha grexcudbuian
Hauun u mo y éehunu obnacmu KOIeKMUSHUM Ye080PUMA A CAMO Y
PpenyonuuKoj ynpagu 3akoHom. ¥ mom npasyy nuje ce uuino eeh cy y
Jyny o8e 200une usmjerbene 00pedde y 3aKony o pady u c8uM 3aKOHUM
0 naamama Koje ce 00Hoce Ha deunucarbe niame u Opymo niame
no Kojuma @uuie He NOCMoju Hemo niama paoHuxa jep ce npenasu
Ha mooden bpymo obpauyHna niamad.

Kuwyune peuu: ypehusare niama, cucmem niama, oopehusaroe
naama, bpymo niama, opymo o6pauyH niama.

* e-mail: ups@univerzitetps.com
Pao npummwen: 29.07.2018.
Pao npuxseahen: 25.08.2018.
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1. YBon

Y PenyOnuiu Cprickoj o0acT pajia ¥ 3anolijbaBamka je HOpMaTUBHO
y IOTIIYHOCTH 3a0KpYy>KeHa H IMOAPa3yMjeBa H MPOMUCE KOjHMa CE PETyJIULLY
jare 3anocieHux. [IpaBo Ha maary je OCHOBHO M HEOTY)HBO IIPaBO pajiHUKa
13 paJiHOT O/IHOCA KOj€ CE OCTBAapyje 3a M3BPIICHH paj y CKJIaly ca 3aKOHMMa
1 KOJICKTUBHUM YT'OBOpHMaA.

[IpaBo Ha mnary y Peny6nunum Cprickoj, rapaHTOBaHO je YCTaBOM
PenyOnuke Cprcke, y wiany 39. cTaB 5. mpomucaHo je “CBaKko IO OCHOBY
paja uMa IpaBo Ha 3apajy, y CKJIaJy ca 3aKOHOM U KOJIEKTHBHUM yTOBOPOM ™.

[Iurame niara (3apaga) U OCTAIUX NMPUMamka paJHUKa MPEICTABIbA
JEMHO O INIABHUX MUTamka U3 00JIACTH PaJia U 3amollljbaBamka, 300T Kojer ce
YTJIAaBHOM BOJM COLIMjaJIHH AHjaJIOT ¥ BPIIH KOJEKTHUBHO MPETOBapame y
Peny6nunu Cprickoj.

JloHOIIIEHeM HOBOT 3aKOHa O paay' KBaTUTETHH]E je ypeleHo muTarme
miara 3a 00aBJbEHH pajl U BpUjeMe MPOBEJCHO Ha pajy. 3a pas3juKy Of
MPETXOAHHUX 3aKOHCKHUX pjellekha pelu3Huje ¢y NeUHICAaHH [ojaM IIaTe,
OpyTo IJ1aTa, OCHOBHA IJIaTa M €JIEMEHTH 32 yTBpHUBame IJiaTa, Te MUTamke
yBehama miaTe 1o OCHOBY paaHor ctaxka y Bucunu 0,3 % 3a cBaxy roguny
paaHor craxxa. O0aBe3aH eJIeMEHT TUIaTe je U paJHu yYuHaK pannuka. Llto
ce Tuue yBehama miaTe 3a paj Ha JJaHe Ipa3HUKa U IpyTre JaHe Y Koje ce 1o
3aKOHY HE pajid, 3a paj Holy ¥ IPEeKOBPEMEHH paJi MPOMHKCAHO je Jia Ce UCTH
ypehyjy KOJEeKTHBHUM yroBopoM. YpeheHu cy HauMH U POKOBU UCILIATE
njare, MpoIrcaHo 1a o0pavyH IUIaTe UMa CHAary M3BpLIHE UCTIpaBe. 3aTuM
je ypeheHo nuTame HajHIIKE IJIATe, TC HAKHAJIE ILIATE U JIPYyTra MPUMakbha 110
OCHOBY paJia 3a CBE 3aI0CJICHE YHje IJIaTe HUCY ypeleHe moceOHUM 3aKOHUMA.
Hanaspe, y oBOM nujeny 3akoHa ypeleHo je W muTame UcIiare Ipyrux
npuMama Koja ce Onmke ypehyjy KolaeKTHBHUM yroBopM ¢ Moryhnomhy
Jla ce KOJIEKTUBHUM yTOBOPOM Jpyrauyuje ypeae yClIOBH W Ha4MH HCIIaTe
MOjeINHUX NIPUMabA.

ITocnenmum nM3MjeHama 3akoHa O pajay JApyKduje je aeuHucana
IIJIaTa Tako Ja BUIIC HE HOCTOjI/I HUHCTUTYT HETO IJIATC HETO IlJIaTa HpI/Ije
ornope3uBama U OpyTo miata. M3mjene 3akoHa 0 pagy IpHIIPEMAJIO je
MunuctapcTBo (PMHAHCHja a HE MHHHCTApCTBO HAJJIEKHO 3a 00IacT paja,
300r yera Ta 3aKOHCKa pjeliea HUCY JIOBOJBHO jacHa M Ouhe mpobnema y
BUXOBOj MPAaKTHUYHOj IPUM]EHH jep ce OJHOCE U Ha ApyTe oapeade 3akoHa
0 paay koje je Tpebano mujewaru. Takohe, MunucrapcTBo GpuHHCH]a je
CKyIla ca APyruM HaJUJIKHUM MUHHCTApCTBUMA MPUIIPEMUIIO HOBE 3aKOHE
0 IiaTama ¢ nuJbeM na ociiobahame o nmopesa Ha 1iare jgo 500,00 KM,

1 Cayx6enn racauk Pemy6mmke Cpricke, 6poj 1/16.

162



Pajro Knuurkosuh, Ypehusarwe niama sanocienux y
Penybnuyu Cpnckoj, cmp. 161-182, XXII (2/2018)

noseha nnare 3anocienux y Penyonunu Cprickoj. MunuctapetBo GuHaHcuja,
j€ TPEITIOAKUIIO IITO je YCBOJEHO Y CBMM 3aKOHMMa J1a Y KOS(DUIIUJSHTY Kao
jeIHOM OJ eJeMeHara 3a yTBphuBame OHOCHO 00padyyH OCHOBHE ILIaTa
Oyy cajp aHu IOpe3n Ha J0X0/1aK Tako ja hie u kox oOpadyyHa njara OuTu
npo0JieMa y IpaKkcH jep ce mpesia3u Ha Mojiel OpyTo oOpayyHa IiaTa.

O063upoM jia 3aKOH O M3MjeHama M JollyHama 3akoHa O paiy, u
celaM 3aKoHa o miarama’ cTymajy Ha cuary 01.08.2018. rogure, 10k 3aKoH
0 M3MjeHaMa U JIolyHama 3aKOHa O MOpe3y Ha JI0XOAaK CTyIla Ha CHary
Mjecel] JIaHa KaCHH]e, Y BpUjeMe U3pajie OBOT Pajia HE MOXEMO IT'OBOPUTH O
KOHKPETHUM MpOoOJIEMUMa y HUXOBO] TPAKTHYHO] MPUMjeHH, 003UpOM Jia
ce aBr'yCTOBCKa IiaTa 3anocieHuma y Penyonunu Cprickoj oOpadyHaBa u
ucmiahyje y cenremOpy Mjeceny kajaa he qohu 10 moTnyHe NpUMjeHe OBUX
IpOIuca y MPaKCH.

2. YpehuBamwe miara y Penyoaunu Cprckoj
2.1. IIponucu xojuma ce pezynuuiy niame

VY Peny6nuuum Cprickoj HOCTOjU HUA3 MPOIUca KojuMa ce ypehyjy mate
1 ocTajla IpUMama 3arociIeHnX Juia. [lnare 3anocieHnx y npuBaTHOM
CEKTOpY, MPUBPESAHUM APYIITBUMA, OaHKaMa, 3a7pyraMa, yapyKembuMa 1
yCTaHOBaMa, OTHOCHO KOJ CBAKOT MPABHOT U (PM3UUKOT JINLA KOje PaHUKY
Ha OCHOBY yTOBOpa O pajay Jaje 3amociieme, ypehyjy ce 3akoHoM o pany,
KOJICKTUBHUM YTOBOpPHMMa M ONIITHM aKTHMa MOCJIOAaBIa, OCUM y CIydajy
HEKUX JaBHUX CITyKOM Koje ce punaHcupajy u3 byuera Penyonuke Cpricke
(u1KoIIe, YCTAaHOBE KYJNTYpPE WTH.), TIje ce IUIaTe PEeryIully MCKIJBYYHMBO
3aKOHHMA.

[Inate 3amocneHHX y penyOIWYKUM OpraHuMa, pPermyONHYKUM
yIpaBaMa U pernyOJuuKuM yIpaBHUM OpraHuzalijama U opraHu3anujama
jaBHUX cIIyKOu Koje ce punaHncupajy u3 bynera Penmyonuke ox janyapa 2008
roaune ypehyjy ce 3akonnma. Hapogna ckynmruna Penyonuke Cprcke je
kpajem 2007. roguHe TOHM]jENA TOCEOHE 3aKOHE KOjHMa je ypeauia MUTambe
niara.

OBHU 3aKOHU Cy YeCTO MjeHaHH U JONYHaBaHU HUCKJBYYHBO 300T
caMmerba IJiaTa y THM CEeKTOpHMa Ta yMJjecTo Ja ce Mjela IMjeHa paja
KOja je jeIMHCTBEeHa, M3MjeHaMa 1 JIoIyHaMa 3aKOHa O MjlaraMa CMambUBaH!
Cy KOoe(pUIIMjEeHTH Kao jelaH O eJIeMeHaTa 3a oApeuBame OHOCHO 00pauyH
OCHOBHe Mjare. J[oHemeH Cy HOBH 3aKOHH O IIaTaMa KOju Cy CTYTNHJIU Ha
cHary 01.08.2018 roguHe a To Cy:

2 Cuiyx06enu ritacauk PemryOmuke Cpricke 0poj 66/18.
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* 3akoH 0 IJIaTama 3arociIeHUX y opranuMa ynpase PenyOnuke
Cpricke (,,Cnyx0enu rinacHuk PemyOnuke Cprcke Opoj:
66/18), xojum ce ypelyjy HauuH yTBphuBama Iiata JAp»aBHUX
clly>)KOeHUKa ¥ OCTaINX 3aMociieHnX y yrpasu Peryomnuke Cpricke.

* 3aKoH 0 IUIaTaMma 3amocieHnX Yy MUHHCTapCTBY YHYTPAIIBUX
MOCJIOBA, KA3HEHO MOMPaBHUM yCTaHOBaMa U CYJICKOj MOTUIUjH
(,,Cnyxx0enu rimacuuk Penyonuke Cpricke™ 6poj: 66/18), kojum ce
ypebyje HauuH yTBphuBama riara opaamheHux ciyKOCHUX JInIa,
JIp’)KaBHUX CIIY>KOCHHMKA U IPYTUX 3aM0CIeHNX Y MUHHUCTPacTBY
YHYTpalIlkbUX IIO0CJI0BA, KAa3HCHO-IIOIIpPpaBHHUM YCTaHOBaMa M
Cynckoj nonunuju Penyonuke Cpricke.

* 3akoH O TUIaTama 3arociieHUuX y o0acTy MPOCBjeTe U KYyIType
Penyonuke Cprcke (,,Cityx0enun rinacHuk PernyOmuke Cpricke™
0poj: 66/18), kojum ce ypehyjy HaumH yTBphuBama IuiaTa
3al0CIICHUX JIMIA Y yCTaHOBaMa MpocBjeTe U Kynrype PenyOnuke
Cpricke.

* 3akoH o IJIaTaMa U HaKHaJama CyAuja u Tykuiana y PemyOnunn
Cprckoj (,,Cinyx6enu rimacuuk Penyonuke Cpricke™ 0poj: 66/18),

* 3akoH 0 mJaramMa 3alocJeHUX Yy jaBHUM ciiyxOama PeryOnuke
Cprcke (,,Cnyx0enu rimacHuk Penyoiuke Cpricke™ 0poj: 66/18),

e 3akoH O IuIaraMa 3arociieHUX y MHCTUTYyIMjaMa rnpaBocybha
Penyonuke Cprcke (,,Cityx0enu rinacHuk PernyOmuke Cpricke™
0poj: 66/18),

* 3akoH O MmiaraMa 3amocJICHUX Yy jaBHUM yCTaHOBama y o0iactu
3npascrBa y Penyonuiu Cprickoj (,,Cinysx0enu rimacHuk PeryOiuke
Cprcke™ 0poj: 66/18).

IMopen HaBeAeHUX MPOITKCA, TIATE M OCTaja NpuMama y PenyOnuium
Cprickoj ypehyjy ce u oanykom Briase, 3a MUHUCTpPE OJIHOCHO HYJIAHOBE
Bnane Penyoniuke Cpricke, omitykama [lpeacjennuka Penyonuke Cpricke u
[Ipencjennuka HapoaHe ckyninTHHe 32 lUXOBE CIykKOE.

Kana ananmzupamo npomnuce kojuma ce y Pemmyonumm Cprickoj ypehyjy
I1aTe JI0JIa3uMo JI0 3aKJbydKa Jia ce 3a BehnHy 3anocieHux miare ypehyjy
3aKOHMMA a 332 MambH U0 KOJCKTUBHUUM YroBopuma, Buaspuso je na ce
3aKOHHMMAa TIOpe]l 3al0CICHUX y PenyOIMYKUM OpraHuMa, PeryOIHIKuM
yIpaBaMa U pernyOJuyKuM yIpaBHUM OpraHu3alyjamMa U opraHu3anujama
JjaBHUX CIIyx)0u 0 00J1aCcTH 31paBCTBa, MapBocyha u mpocsjetu Takohe ypehyjy
3aKOHMMa YMME Ce YMamyje 3Hauaj KOJIKeTUBHUX yroBopa KoJ oapehuBama
rtata. CBe 0BO BOJHM JI0 3aKJbyYKa J1a KOJI Hac mpeosialjyje puruaan niaruu
CHCTEM TO jeCT pUrujaH HauuH onpehuBama nara. [lonazehu o ynmeHuIIe
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Jla ce JPYIITBEHO-CKOHOMCKO ypeheme PernyOnuke Cpricke Temesbu Ha
TPKHILHOj IPUBPEAH U J1a OM HaumH ofapehuBama miarta Koj Hac Tpebdao
OUTH CIIMYaH KAo y OCTAJIMM 3eMJbaMa TPXKUIIHE MPHUBPEAC KOje Mope
3ajeIHUYKHUX MPUHIUIA U 00MJbEXKja UMajy JI0CTa Pa3IMYUTHX TPUCTYTIA
ypehuBamy 1uiata. ,,Pasnuke y cucremuma rahamwa pajHuKa THIY CE IPpHje
cBera BHUCHHE y K0joj ce oapelhyje rapaHToBaHa 3apaja U 3Ha4aj KOjU ce
npuaaje oxpeheHoM HUBOY KOJEKTHBHHUX YroBOpa O pajay npu ypehupamy
3apaaa. OTyaa u mojjena Ha puruane u GiaekcuOuiIHe miaTHe cucreme’,’

Wmayhu y Buy 1a pUrujias miaTHA CUCTEM OCTaBJba Marhe ClI000/1e
NOCJIOaBIly KOA oapehuBama Iulare pagHUKy MYyTEM KOJICKTHBHOI U
WHIMBHIYaJTHOT YrOBOpa O paay Hero (hjekcuOuiiaH IJIaTHH CHCTEM I10
HHUTamy oapehuBarma HajHIKE TJIaTe U HUBOMMA KOJICKTUBHOT IIPEroBapama
0 TIaTama, OIroBOpHO MoxkeMo pehu aa je y Pemy6unuun Cprickoj npucytan
PUTHIHM TUJIATHH CHUCTEM OJHOCHO PUTHIAH HAaYMH ypehuBama mara
3aICOJICHHX.

2.2. Ocmeapusarwe npaga na naamy, nojam u
deqhunuyuja nname

[Tnara je mpaBo Koje ce CTHYE paJoM IPUMjEHOM IPUHIIHIIA 32 HCTH
paj jesHaKa riaTa Koj UCTOr rmocoaania. [1nara 3a 00aBibeHM paj 1 BpujemMe
NpOBeCHO Ha paIy OAroBapa nojmy miare. Mehytum, auo miare je u ysehame
TUIaTe MPOMUCAaHe 3aKOHOM, OIIITHM aKTOM U YyTOBOPOM O pajy Kao U apyra
MIpUMama 110 OCHOBY paJiHOT oiHoca. C MyHHMM IIPaBOM C€ ITOCTABJbA MUTAHE
JIa JI ce Ipyra NpuMama MOTy CMaTpaTH IIaTOM.

VY oBoM aujerny paja 6aBuhemo ce TUM MUTAHkEM

[Ipema 3akoHy 0 paJy pagHHMK OCTBapyje IpaBo Ha ATy y CKJIany ca
ONIITHM aKTOM M YTOBOPOM O paJly TO 3HAUH Jla 3aKOH MUTAbE IpaBa Ha IIaTy
ypehyje yonmreHo (mupoko). Mehytum, onmtum aktuMma (KOJIEKTHBHHM
yrOBOpUMa U MPABUIHUKOM O Pajly) T€ yTOBOPOM O pajy peryiuily ce
Mjepuiia U IpYTH KPUTEPHUjyMH 32 BPETHOBAE pajia.

3aKOH 0 pajly Kao ONLITH IPOIHUC, paJHULIKMMA FApaHTyje jeAHAKY IJ1aTy
3a UCTH pajia WIN pajJ UCTE BPUjETHOCTH KOJH OCTBApPYjy KOJ IOCIIO/IABIIA.
VY ckiagy ca MehyHapogHMM cTaHAapauMma yTBpleHa je jeqHaka riaTa 3a
WCTH paJi MU PaJ] UCTE BPHjEAHOCTH U MPOIHKCAHO Ja Cy OJpeade oOayKa u
criopa3yM TOCIIO/IaBIia ¥ paJHUKa O UCIIJIATH HEejeHAKe MJIaTe HUIITABHE.

HMcra nutara 3a HCTH paj] KO UCTOT TTOCIOIaBIA IPETCTaBba IIPHHIIAT
Jla 3a UCTH pajl mocjoxasal Mopa rutaharu ucty ruiary. [loxg pamom ucre

3 bBpanko A,Jlybapma, Jlexcuxon wmemyctpujckux ommoca, HUII ,,Pamxmuka mramma“
beorpazn 1997 ron, ctp 150.
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BPHjEIHOCTH TOpa3MjeBa, ce He CaMmo paJi UCTe BPUjEIHOCTH HEro U paj
Ha Pa3IMYMTUM [OCIOBUMA UCTE BpUjenHOCTH. PasnuyuTa ruata 3a paj
UCTE BPHUJEIHOCTH HH]jE J03BOJbeHA. OBaj MPUHIUI BaXKH CaMO KOJl UCTOT
nociioziaBiia. To He 3HAUYM Ja KO/ pPa3HUX TOCIIO/BAIA Pa3IUKe Y IIatama 3a
UCTE MOCIIOBE He Tpebda Jla MOCToje, HAPOTUB Tpeba jep je prjed O TPKUIITY
pana.

IlpunukoMm mnpearama OBAaKBOI 3aKOHCKOI pjellicka Ouiie cy
pas3uyuTe peakiuje coujaTHuX naptHepa. Ha oBy onpendy, yapyxkema
nocjioiaBala cy uMaia 030MJbHE MpUMje0e U UCTAaKJIA J1a jeIHAKE IJIaTe
BOJIC YPABHUJIOBIIH U IIPE/ICTaBIbajy Kopak Hazaa. CHHAMKAIHE OpraHu3aliije
cy OuJie Ha CTAHOBHUILTBY Jia TpeOa rapaHTOBaTH jeHAKE IJIaTe 3a pajl UCTe
BPHjEIHOCTH jep ce Ha Taj HAYMH BpIIM yckiahuBame onpenaba 3akoHa
ca Meh)yHapoaHUM cTaHAapauMa. 3aKOHOAABAIl HUje MOrao MPUXBATUTH
MpHUjeJIor MOCJIo/IaBala jep je oBa oapenda y ckiiany ca KonpeHuujom
MehynapoaHe opranusaiigje paja o jenHakom Harpahusamwy 0poj 100, koja
jey PenyGnunu Cprickoj Ha CHa3M 110 OCHOBY IPaBHOT cJbencTBa Ousiie COPJ
a ucra je parupukoBana o crpane bocue n Xepuerosune. OBa oapenda
HE MpeJIcTaBba YPaBHIIOBKY jep he ce miate yBHjeK pa3iMKOBaTH Yy OHOM
JIMjeNy TIje 3aBUCE O]l CIIOCOOHOCTH M YCITJEIIHOCTH PaJHUKa O HOPME U
NOjeIMHAYHUX Pe3yJITaTra OHOCHO PaJHOT YUMHKA.

300r HewcrahuBama jeqHake IiaTe 3a MCTH paj WU paj UCTe
BPHUjEHOCTH PaJIHHUK MMa MPaBO Jia MOKPEHE MOCTYIaK 3a HAaKHAY IITETe.
[ToBpena npuHIKIA ,,32 KCTH PaJi KCTA IIaTa KOJI KCTOT MOCIIOIaBIA” TIOBIa4n
JOIII jeIHY MOCJBEIIUILY TO jJeCT HaKaHy IIITETE aKO je UMa M OHa ce Hajuelnhe
orJie/ia y 3a0CTalio] UCILJIaTH.

Kana je nedpmHunmja miate y nutamwy 3aKOH O pajay He Jlaje jacHy H
npeuusny neduHUIMjy miate Beh npnucyje o uera ce ona cactoju [Ipema
onpenou wiana 121 crap 1. 3akoHa 0 pajy IjiaTa ce CacTOju Ce OJ JIujeia
miaTe 3a 00aBJbEHH Paji U BpeMEHa MPOBEICHOT Ha pajy, yBehama rare
IIPOIMUCAaHUX 3aKOHOM, OIIIITHUM aKTOM M YTOBOPOM O paay U Apyrux npuMama
T10 OCHOBY PaJIHOT OTHOCA, Y CKJIJLy Ca 3aKOHOM, OIIITHM aKTOM U YTOBOPOM
o pany. [Ipema Tome, miiata je mpaBo Koje ce cTude pajoM ucraihyje ce 3a
00aBJbCHU paJi ¥ BpHjeMe MPOBEICHO Ha pajy U Ta ,,HaKHaa™ 0JroBapa rnojMmy
mate. O03upom n1a cy auo miate u yBehama miate mpornucaHu 3aKOHOM,
OMIITUM aKTOM U YTOBOPOM O pajy Kao U Apyra npuMamba o OCHOBY paJHOT
onnoca. C MyHHUM IIPaBOM Ce€ MOCTaBJba MHUTAE JIa JIK CE Ipyra MpHUMarmba
Mory cmatpartu miaroM. OnroBop je 1a Mory, U3 pas3Jiora ITo ce y ooiacTuma
y KOjuMa ce 1iata ypelhyje 3akoHrMa 1o miaToM nojipasyMujeBajy u apyra
puMama.
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»~HMajyhn y BUay 3axTjeBe npencTaBHUKA MTOCTIO/IBAIIA J1a CE TTUTAmE
nara y mHjejJoCTH MPenyCcTH MOCIoAaBIMa U Ja ce ypehyje omnmTum
aKTHMa IOCJIO/BAIlA a Jia CE OJI CTPaHE jaBHE BJIACTH YTBPAHM HajHUKA
11aTa, 3aKOHO/ABIL j€ MPOMUCA0 Aa ce 3aKOHOM, KOJCKTHBHUM YTOBOPOM
WJIK yTOBOPOM O pajy, MOKE OJIPESIUTH JpyTaunji HauruH oApehBama rare,
KOjU HE MOKe OMTH HEIOBOJPHMjU 3a paJHUKa OJf HAauWHa oOpavyHa Ijare
nponucaHux oapeaoom crasa 1. umana 121. 3akona o paay. To 3naun ma
MOCJIOIaBaIl MOXKE YTBPJAUTHU JyTradydjd HauMH oJipehuBama miara ajau y3
orpaHuuea npeasuleHa y cTaBy 2. OBOT 4JIaHa, C [UJbEM 3aIITUTE PaIHUKA
¥ [IpaBa Ha maty‘.

IIpenackom Ha cuctem OpyTo miiata Kako je yrBpheHo y cramy 3.
HaBE/ICHOT YJIaHa T0J] IUIATOM Y CMHCIIY cTaBa l., OJIHOCHO CTaBa 2. HCTOT
4ilaHa cMaTpa ce OpyTo IiaTta Koja calpKu mope3e U JOIMPUHOCE KOjU ce
iahajy Ha TuaTy y ckiiagy ca nmoceOHuM mpornucom. To 3Hauu Ja ce miara
y IPOLIMPEHOM 3Haueky oOpaduyHaBa M McKa3yje y OpyTo U3HOCY Ta 3aTo
nopeJ1 u3Hoca Koju ce ucrutahyje pagHuky (HETO 11aTa) CaJip ki K3HOCE KOjH
ce M31Bajajy 10 OCHOBY ope3a u jonpunoca. [loceOHu nmpomnucu Kojuma cy
ypehenu nonpuHocu 1 nopesu ¢y 3akoH o gonpuHocuMa (,,CiryKOeHH TIacCHUK
Penyonuke Cprcke®, 6poj 60/15) u 3akoH o nopesy Ha Joxoaak PemyOnuke
Cprcke (,,Ciyx0enu rinacHuk Penyonauke Cpricke™, 6poj 60/15, 51/16, 66/18).
JlonpuHocH ¥ TIOpe3u ce Jakiie miiahajy Ha: Ao 11aTe 3a 00aBJbEHHU pajl Koja
Ce cacToju OJ OCHOBHE IUTAaTE U JIMjelia TUIaTe 3a paJHH YUYHHAK; JIMO IJ1aTe
I10 OCHOBY yBehaH)a IMPOMUCAHUX OBUM 3aKOHOM U OINIITUM aKTHMa U JipyTa
IpUMakba 1o OCHOBY Pajia Koja ce OBUM 3aKOHOM CMATpajy IiatoM. Y cKiaay
ca OBMM 3aKOHOM H JIPYT'MM 3aKOHMMa KOjuMa Cy ypel)eHe riare, niarom ce
cMaTpajy Ipyra npuMama Ha MMe: HaKHaJIe I1aTe; TPOIIKOBA TOILIOT 00poKa
Y PErpec 3a TOIUIIBI 0JIMOP.

[ocnenwum u3mjeHama wiana 121, craB 3. 3akoHa 0 pajay yBOIHU C€
1ata fnpuje onope3nBama U Ha JIPYKYMjU HAUMH JeUHHIIE OpYTO IU1aTa
onpenoom unana 121. cras 4. xoju riacu ,,bpyTo miara je miata u3 craBa
3.oBor wiana yBehana 3a JonprHOCE", OBaKBa pjellicba CaJpiKe CBH 3aKOHU
0 IJlaTama M Tako ce I'yOu HeTo IjiaTa Koja je /1o cajia Oujia Impro3HaT/buBa
Ka0 JIMO IIaTe Koju ce uciuiahusao paauuky. Mmajyhu y Bujy oBa 3aKkoHCKa
pjeriemha 030MIBHO e NOCTaBJba MUTAKE J1a JI OPYTO IJIaTa CaapKu caMo
JIOTIPUHOCE U JIa JIM CaJpXKH MOpe3e Makap Ha OHe IuiaTe Koje cy Behe of
usnoca oxa 500,00 KM o kor HUBOa ce Bpiu ociiodbahame oj mopesa Ha

4 PKmmuxosuh n b.Paguh, Komenrap 3axona o pangy Pemy6mmke Cprcke, Llenrap 3a
JIeMOKpaTH3anujy Apynrea, bama Jlyka, 2016 rox, ctp 183.
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noxanaxk. Hajoossu onroop he matm mpakTudHa NpuMjeHa HaBEJACHHUX
nponuca y oynyhnocru.

2.3. Hauun oopelueara nname

Kan roBopumo o HaunHy oxpehuBama miaTe MopaMo UMaTH y BHIY
YUHEHUITY Ja Ce TI0J1 TI0jMOM TIJIaTe MoIpa3yMHjeBa Iata 3a 00aBJHeHH paj
Y BpHjeMe TIPOBEICHO Ha pajy Koja ce cacTOju O OCHOBHE IJIaTe M JIvjela
IUIaTe 3a paJlHu y9rnHaK, na hemo yriiaBHOM npukas3aTé HauuH oxpehuBama
OCHOBHE IIJIaTe.

OcHoBHa miara onpel)yje ce Ha OCHOBY ycCJIOBa TIOTPEOHMX 3a pajl
Ha TOCJIOBMMA 3a KOje je paaHHK 3aKJby4HO YTOBOp O paay yTBphHeHUX
OIIITUM aKTOM M BpeMEeHa IPOBEICHOT Ha pajay. YCIOBH 3a pana yTBphyjy
ce IMPAaBIJIHUKOM O OPraHU3alUjH ¥ CHCTEMaTH3alHj! MOCIIOBA a THIY Ce
MIOCJIOBA 32 KOj€ je paJHHK 3aKJby9n0 YTOBOp O paay. TH ycIioBHU Cy cTerneH
CTpY4HE CIIpeMe, pajiHa CIIOCOOHOCT paJHO HCKYCTBO U IPYTH IIOCEOHH YCIOBU
3a pajl Ha TIOCJIOBUMAa KOjU Cy paJHUKY IOBjepeHu. Bpujeme mpoBeneHo Ha
pany yTBphyje ce Ha OCHOBY pacrope/a paJHOT BpeMeHa y CMECITy oapeaada
0 IIyHOM W HEIYHOM pagHoOM BpemeHy. IlyHo pagHO Bpujeme omoryhasa
MyHY TUIaTy U ca HBHUM je u3jeaHadeHo ckpaheno pagHo Bpujeme. HermyHo
pamHo Bpujeme omoryhasa cpa3mjepHy miaty. C TUM y Be3u OCHOBHA ILJIaTa
ce oapeljyje mpeMa yacoBMMa M3BPIICHOT a HE TTAHUPAHOT, TAaYHH]je TTpeMa
JacoBHMMa ITPOBEICHUM Ha paly KOjH ce €BUICHTHPA]jy cBakoHeBHO. OCHOBHA
maTa (3ajeHO ca MaToM 3a paJHu YYUHAK) y9eCTBYje Y YKYITHOj IIaTH 3a
00aBJbEHM paj M BpHjeMe MPOBEICHO HA Pajy M MPEACTaB/ba OCHOBHUILY 3a
yTBphuBame yBehama miare.

EnemenTn 3a ompehnBame 0CHOBHE IJ1aTe Cy KOe(hHIIHjeHTH CII0KEHOCTH
rocja y KojeM je cajia caJpaH rnopes Ha I0X0JIaK® U [HjeHa pajia, yKOIUKO
3aKOHOM M KOJIEKTUBHUM YTOBOPOM HHje Apykuuje ypeheno. Koedbumnujentu
CIIOKEHOCTH T10CTIa YTBPhEHH Cy T'PaHCKUM KOJICKTHBHHUM yTOBOPUMA HIIU
noceOHUM mponuckMa’ 3a jaBHH CEKTOpP M YIJIABHOM 3aBHCE Off CTEIeHA
CTpYYHE CIIpeMe, paJHe CIIOCOOHOCTH, PaTHOT MCKYCTBA M IPYTUX MOCEOHUX
YCIIOBa 32 paJ] Ha OCIIOBUMA KOjH CY PaTHUKY ITOBj€PEHH CI0KEHOCTH MOCI0BA
U TIOTpeOHe CTpyYHE CIpeMe U paJHOT HCKyCTBa. L{ujeHy paaa kao eixemeHat
3a o0pavyH 1iata, ofapel)yjy 3ajenHIYKHU Cy0jeKTH KOjH Cy 3aKJbYUUITN KO-

5 UYnan 2. 3akoHa 0 M3MjeHaMa U JOIyHamMa 3akoHa o pany (,, Ciryx6enn nacHuk PemyGrike
Cpricke*,0poj 66/18)

6 VY cBuX celaM 3aKoHa O IuIaTamMa y KeUIMjeHTIMa yTBpheHNM IpeMa IIaTHHM Tpynama
1 TIOATpyIIaMa Ccajip>kaH je Mope3 Ha JOXOAaK Ha OCHOBY 3aKoHa O pajy KOjUM je IPOIHCAHO
Jla je y elleMeHTHMa 3a ofipeliBame 1m1aTa capikaH Iope3 Ha JOXO/aK.
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JIEKTHBHE YTOBOPE 3a 00JaCTH MOIpyYja U TpaHe’. YKOIUKO [HjeHy paja 3a
nozipyyje, 001acT WK TpaHy He YTBpIIE Cy0jeKTH KOjU CY 3aKJbY YN KOJICK-
THUBHE YTOBOPE IIMjeHY pajia o/1yKoM yTBphyje Biana Peryonuke Cpricke Ha
npujeior Ekonomcko-comujanHor caBjera Penyonuke Cpricke, a Ha OCHOBY
3aXTjeBa 3aMHTEPECOBAHE CTPAHE TO JECT jeIHE O] YUCCHUIIA KOJICKTUBHOT
yroBopa. OBaKBo pjelliekhe y 3aKOHY 0 pajay je OCTaBJbEHO U3 TPAKTUYHUX
pasiora jep je 30or ogHoca mehy cyOjekTMa KOJCKTUBHOI MperoBapama
Hen3BjecHO Omito kasa he ce u Ja 1in he ce 3aKJby YU TH KOJIEKTUBHHU YTOBOPH.

Curyanuja, 1a Biaja oaphyje 1iujeHy paja Moxe ce JISCUTH Y ITPaKCH,
a To ce u aecuio. To 3Ha4YM Kaja ce aecu 1a EKOHOMCKO-COLMjaliHu CaBjerT,
300T HEMOCTUTHYTOI KOHCEH3yCa He JJOCTABU MPHUjSIOT OMJIyKEe O BUCHHHU
[MjeHe pajia y poKy of 15 paHa of jaHa nmpujeMa 3axTjeBa 3aMHTEPECOBaHE
CTpaHe, OJIYKYy O IMjeHH paja Tajaa goHocu Biama PenyOnuke Cpricke y
HapeHOM poKy o 15 naHa. OBo pjeleme je noTpeOHo 1a ce 00e30jenu uc-
IJ1arTa rJjara y nojapyudjy, 00JacTH WM paHy 3a KOjy HUje YTBpheHa miiata o
cTpaHe cy0jekara KoJIeKTUBHOT yroBopa. OBo mpe/cTaBiba 00aBe3y 3a Biany
jep je OHa Kao OpraH M3BPIIHE BIACTH Iy Ha Ja 00e30je1u PyHKIMOHUCAHE
cuctema®.

Kana je pujed o paiHOM YUHHKY Ka0 CAaCTaBHOM J[jeJ1y IJIaTe 3aKOHOM
j€ MPOIKUCaHO Jia ce paJIHU YUHUHAK o/ipel)yje Ha OCHOBY KBaJUTETa U 00MMa
00aBJHECHOT MOCJIA, KA0 U JIOMPHUHOCA PaJHUKA TIOCIOBHOM PE3yJITaTy Io-
CJIOJIABIIA KOjH CE YTBPhyje ONIITHM aKTHMa, yTOBOPOM O pajly Wil APYTUM
akTuMa nocioaasia. Ksanurer ce yreplyje Ha OCHOBY Mjepriia 3a KakBohy,
Koja ce onpelhyje y 3aBUCHOCTH Of MIPHUPOJIE MOCIIA KAO U O CTEIICHA HC-
KOPHIITEHOCTH CPE/ICTaBa paja, yuiTena u Ipyrux mapamerapa. Ooum ce
yTBphyje Ha OCHOBY MjepHiia 3a KOJMYMHY 00aBJHEHOT 10CTa, Koja Ccy y
3aBHCHOCTH Off KapakTepa pajia u3pakaBajy OpojeM, JyKHMHOM TEKHHOM,
BEJIMUMHOM MJIU Ha JIpyTu HauuH. OJHOC IpeMa paiHuM obaBe3aMa yTBphyje
CE Ha OCHOBY MjepHJIa 3a IUCIUILUIMHY Pajia, Koja ce TUUy OpraHu3aluje pajaa
U TI0CJIOBakha, PeXKMMa 3alITUTE Ha paiy, 3ajararma, MOIITOBalkha POKOBA
YPEIHOT oJaXKea Ha pajl, capaiibe, KOMyHHUKAIMje U CIIPEMHOCTH Ja ce
MOMOTHE U c4HO. Kajia ce cBu OBU eJIeMHETH yApYKe T00H]je ce AMO IJIaTe
Ha OCHOBY paJIHOT yUHHKA.

3aKoH 0 pajly JOIMYIITA ]a Ce OCHOBHA I1aTa 00pavyHa y Behem n3Hocy
01 OCHOBHE IJIaTe yTBPleHE Ha OCHOBY elieMeHaTa u3 omurrer akra. OBo je

7 Uujeny paja kao eIeMEHT 3a 0OpavyH IUlaTa y CEKTOpHMa y KojuMa Cy Iuiare ypehene
3aKOHUMA 3ajeqHIYKH yTBpYyjy Biaga Pemyomuke Cpricke ¥ pepe3eHTaTUBHE CHHAUKAT KOjU
njernyje y Toj obmactu.

8 Unan 123. craB 3 u 4.
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MOTyhHOCT KOjy Jiaje MPUHIIMII TOBOJFHOCTH ITpeMa KOjeM Ce ONILITHM aKTHMa
y OIHOCY Ha 3aKOH O pajly U YrOBOPOM O Pajy y OMHOCY Ha KOJICKTHBHH yTO-
BOp J1ajy Beha mipaBa a 11ITo nojipa3yMujeBa 1 Belly OCHOBHY ILJIaTy YTIJIABHOM
KpO3 LIUjeHy pajia U paJHu yYHMHAK OJJHOCHO JOIPUHOC PaJHNUKA TOCIOBHOM
pe3yaTary mocloaBIa.

HoBu 3akoHH 0 T1aTamMa MpoIuCyjy Jia je OCHOBHA I1JIaTa 3aoCICHUX Y
CBHMM CKTOpHMa Ha KOj€ ce OJIHOCE 3aKOHHU ,,[IPOU3BOJI LIUjSHE pajia Kao n3pas
BPHjEIHOCTH 3a HajjeTHOCTABHUjH paj U KoedulmjeHata yTBpheHor mpema
IUTATHOj TPYTIX M TUIATHOj TOATPYy U, Y CBUM THM 3aKOHHMA IPOITHUCAHO je
Jla ce OCHOBHa Tu1ata yBehasa y ogpel)eHoM MpoLeHTY 3a CBaKy T'OAMHY CTa-
’Ka OCUTypama a He 3a CBaKy IOIMHY PaIHOT CTa)ka Kao IITO j& MPOIHCAHO
3aKOHOM O pajy Te Jia Cy HaKaH/e 3a TOILIH 0OPOK, H perpec ypauyyHaTe y
M3HOC OCHOBHE IIJIATE M JIa Ce HEe MOTY MOCEOHO NCKa3UBATH.

OBako oOpauyHaTa OCHOBHA I1JIaTa HE MOXE OUTH HUIKA O] HAJHHIKE
wiare y Peny6numm Cprickoj

Kana je pujeu o onpehuBamwy miate MOpaMo UMaTh y BUJIY H TUIATY
IpUIIPaBHUKA. 3aKOH O pajay je MpOnucao A0y IPaHHIly IJIaTe MpUIpaB-
HUKa, Koja ce oapelyje y u3Hocu He MameM o1 80% OCHOBHE TIaTe 3a Mo-
CJIOBE 3a KOje je 3akJby4ro yropop o paay. C o03upom ja 3akoH onpehyje
JIOEbY TPaHMIly IUIaTe MpUIpaBHuKa (HajMame 80%), MOCCOHUM 3aKOHOM,
OIIITUM aKTOM M YTOBOPOM O pajy MOXe ce oIpeauTu u Beha riata 3a paj
IIpUIIPAaBHUKA.

ITopen nmpasa Ha nIaTy, NIPUIIPABHUK, UMa [IPABO U HA HAKHAy TPOLL-
KOBa U Apyra IIpUMama, y CKJIaay ca OBUM 3aKOHOM, OIIITUM aKTOM U YTOBO-
pom o pany. Crora, ocum moryher ymamemba miate o1 20%, pasinuka usmelhy
IIPUIIPABHUKA U APYTUX paJHUKA, y IONNIENY IIpaBa U3 paJHOr OAHOCA, HE
noctoje. [Ipema Tome, Kosinko hie M3HOCUTH IJ1aTa MPUITPABHUKA 3aBHCH O]
TOr'a KOJIMKO CY KOJICKTUBHUM YTOBOPOM WJIM aKTOM IIOCJI0/IaBlia BpjeI[HOBaHI/I
MIOCJIOBH KOj€ MPUITPABHUK 00aBIba.

Hauun onpehuBama n oOpadyHa Ijiata HAKOH Ipesiacka Ha OpyTo
JaTe J0JaTHO je ypeheH Mmoa3aKoHCKUM MPOIUCUMA KOje je JOHUO MUHHU-
crap puHacuja a THYy ce oOpauyHa nopesa Ha J0X0o1aK 003MpPOM Ha MPaBo
Ha 07I0MTaK paHUKa Kao MOPECKOr 00Be3HUKa.’

[Iparo Ha onduTak ypeheHo je 3akoHOM O MMOpe3y Ha J0XOoJaK ImpemMa
KOjeM paJHUK OJHOCHO MOPECKH OOBE3HMK Ha JIMYHA IIPUMamba UMa MPaBo
Ha OCHOBHHM JIMYHM OJIOMTAK O] IOpecke ocHoBuIle y Bucuuu 6.000 KM

9 IlpaBmIHHK O NIOCTYIIKY, HAYMHY oOpadyHa M OCTBapHBamba IIpaBa Ha ociaobahame u mpasa
Ha ofI0MTaK Of] TOpPEeCKe OCHOBUIE TOpe3a Ha JOXOHAK.
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rogumimke'’ oqaocHo 500 KM. Mjecedno Tako 1mto ,,FICIIaTHOIN MjecedHe
J1are (JIMYHOT MPUMama) yMamwy]y IOPECKy OCHOBHIY Y u3HOCY 1/12 on0uTKa
u3 wiaHa 10 oBOTr 3aKOHA MPUIIMKOM 00padyHa MjeCeUHe aKOHTallM]je ope3a
JIOXO/IaK M HM3HOC CPEJCTaBa OCTBApEHOr ONOMTKa yrahyjy mopeckom
00BE3HUKY y3 yIIaTy JU4YHOT mpuMama™!! MI3HOC cpencTaBa OCTBAPEHOT
o10MTKa MpejicTaBsba yBeharme miare U HaKHa/Ie 1J1aTe 3a CBAKOT PaJHHUKa y
Peny0mnuiu Cprickoj 3a yetupu uctuiahene miare y 2018. ronqunu (mocieamu
KBapTal).

2.4. Yeeharmwe ocnoene nname

3aKoH 0 pasy Kao CUCTEMCKH ITPOIKUC IPOIHKCAO0 je PaBo Ha yBehame
IJiaTe 1o BUIIIE OCHOBA. JelaH of] Haj3HAuajHUX OCHOBA 32 yBehama mJare je
yBehame IiaTe 1o OCHOBY PaJHOT CTaka. YBehame miaTe 1o 0BOM OCHOBY
IIPOIMCAHO je OBUM 3aKOHOM 1 u3HOcH 0,3% 3a CBaKy FOAMHHU PaJHOT CTaXa
YKOJIMKO IPYTUM 3aKOHOM HJIM KOJEKTHMBHUM YTOBOPOM HHje IpyKuuje
ypebheno. To 3Haum, na ce ApyruM noceOHUM 3aKOHMMa MOXKE YTBPAUTHU U
Behu u3HoC yBehama miate a Takole 1 KOJIEKTHBHIM YTOBOPHMA MOMITYjyhu
MIPUHITUTI TTOBOJFHOCTH. PaHMjIM 3aKOHCKHUM pjeniemeM yBehame miare
n3Hocuio je 0,5% 3a cBaky pagHor ctaxka u o6uio je ypeheno Onmrum
KOJIEKTUBHUM yYTOBOPOM M YMHHJIO j€ CAaCTaBHHU IMO OCHOBHE muiare. /o
caj je y mpakcu OWIIO CiIydajeBa Jia je mpolieHaT yBehama miare y HeKuM
JjemaTHOCTUMA W TpaHaMa Omo Behu o mporeHTa Koju je OMo yTBpheH
OnmTuM KOJIEKTHBHUM yroBopoM. OCHOBHHM pas3Jior a ce nmpoleHar ysehama
IjaTe Kao ¥ HEeKUX APYTUX MpaBa y MUHUMYMY YTBPAHM 3aKOHOM O papy,
jecre y YMH-SHHIIH J1a CY COLMjalTHA AHjaJioT U KOJEKTHBHO MpPEroBapame y
Penry6numin Cprickoj 3HauajHO HAPYIIEHH Y TIOCIbEIHE BpUjEME.

Iopen yBehama miare mo OCHOBY paHOTI CTaXKa, I1JaTa pagHUKa ce y
CKJIaJly ca OMILTHUM aKTOM U yTOBOPOM O pany yBehasa 1o OCHOBY OTEKaHHX
ycJ0Ba paja, MPeKOBPEMEHOT pajia, paaa Hohy, pafa Mpa3HUKOM U APYTUM
JaHHMa Y KOje Ce I10 3aKOHY He pazu. 113 oBe onpende nponsniasyu YubeHUIa
na he ce BucuHa yBehama riaTe 1Mo oBUM OCHOBaMa yTBPHUBATH ONIITHM
aKTHMa TO jJECT KOJIEKTHBHUM YTOBOPHMA U MTPABUITHUKOM 0 paxy. Umajyhn
y BUAY AOCalalliby IpaKkcy yTBphuBama BUcHHE yBehamwa mniare pajHuKa,
cMarpamo Ja ce BUcHHa yBehama MOpa yTBPAUTH KOJIEKTUBHUM YTOBOpPHUMaA
3a Tofipy4je, 00IacT WIIA TpaHy | Jia e He MOKe MIPEIyCTUTH Ja TO yBehame
paznmuuuto yTBphyjy mocnogasmu. MelyyTum, ociaoaBay Mory 3aapiKaTi
BUCHHY yBehame 1maTa yTBpl)eHy KOJeKTHBHUM yTOBOPOM IOIpYYja, 00IacTi

10 Ynan 10. craB 3. Tauka 1. 3akoHa 0 nmope3y Ha JOXOJaK.
11 Ynan 58. ctaB 2. 3akoHa 0 OpeE3y Ha JI0XOJAK.
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Y TapHe K0joj IPHIAaJiajy WM IpeMa MPUHIIUITY TOBOJbHOCTH YTBPAUTH Behn
u3HoC yBehama.

3aKoH 0 pajly HUje MPOIKCca0 CBE cilyvajeBe yBehama TuiaTe aiu je
npeaBUIKO0 MOTYRHOCT Jia Ce€ OIIITHM aKTOM M YTOBOPOM O pajy MOT'Y
YTBPAHUTH U APYTH CIy4ajeBH y KOjuMa paJHUK MMa IpaBo Ha yBehame
iare. Tu cnyyajeBu yBehama Ou Mornu OutH yBehama 1uiaTe o OCHOBY:
00aBJbarba BUCOKO CIIOKCHUX, HAJCJIOKEHU]UX M U3y3ETHO 3HAYajHUX [10CJIOBA,
00aBJbama MOCJIOBA MO/ MOCEOHO OTEXAHUM YCJIOBHMA Pajia; MOCeOHUX
pesyaTaray paay, UTi. Mulsbema cMO Jia OM OHM MOTJIM OMTH CaMO HaBEJICHU
y KOJIEKTHBHMM YTOBOpPHMA TO/pPYYja, 0OIACTH WJIU JjeJaTHOCTH a Jia ce
BHCHHA yBehamwa yTBpPAM aKTHMa IMOCIOJBIA U YTOBOPOM O Paay OCHM 3a
o0aBJbama MOCJIOBA TOJI MOCEOHO OTEXAHMM YCIOBHMA pajia 3a Koje Ou ce
u BucrHa yBehama Tpebana yTBpAUTH KOJIEKTHBHUM YrOBOpHMa U OUTH
jenHaka 3a mojapy4je, 00JIaCT UITH TPaHy.

OcHoBuIly 32 00pauyH yBehamwa riare YiMHY miaTa yrBpheHa y ckiaay
ca 3aKOHOM, OIIIITHM aKTOM U YyTOBOPOM O pajuy.

[Inarte 3amocineHUX y penyOJuYKHM OpraHuMma'’, pemyOIuuKumM
yIpaBaMa U pernyOJuyKuM yIIpaBHUM OpraHu3aliydjaMa U opraHu3anujama
JaBHHX CIIy»0u Koje ce ¢puHaHcupajy u3 Oynera PenyOnuke ysehasajy ce y
CKJIaJly ca MoCceOHUM MPOITUCHMA O TIaTaMa, aJii je MOTPeOHO HATJIACUTH J1a
ce TuiaTe He Mory yBehaBaTu 1o 0CHOBY IPEKOBPEMEHOT pajia. 3aroCiIeHU Y
OBUM MHCTUTYIIMjaMa 3a CBaKH CaT paja KOjH 110 HAJIOT'y pyKOBOIHOIIA pajie
Jly’Ke OJ1 ITYHOT paJHOT BpeMeHa MMajy MTPaBo Ha jeJlaH caT KoMIeH3upajyher
panHor BpeMeHa. Bpujeme npoBeeHo y mpeKoBpEeMEHOM pajiy IpepadyHaBa
ce TpOMjeceuHO y clIoOOJHe JaHe W caTe, KOoje Cy 3allOCIIeHU JyKHU
UCKOPUCTHUTH HAJKACHU]C Y POKY OJ] IIECT MjECEIIH.

2.5. Hajuuswca nnama

Ilmara xoja ce ompenu W yTBpAM Ha HAYWH KaKO j€ IPOITHCAHO
3aKOHOM,OIIITUM aKTOM M YTOBOPM O paly IpenCcTaBba ATy pagHUKa
TIO]T YCTIOBOM JIa jé paJuo IyHO PaJHO BpPHjeMe U Jia jeé OCTBapHO MpaBa Ha
onpehena ysehama. Tako onpehena miata He cMuje ONTH Mara o7 HajHUKE
miaTe Koja je y Pemyonunm Cprickoj 1mo mpBU ITyT yBeIeHa Kao 3alITHTHA
kareropuja ONmTUM KOJIEKTHBHUM yroBopoM u3 2006. roquHe.

IIpema onpendu unana 127. craB 1. 3akoHa 0 paay, HAQJHIKY IJIATY y
Peny6nutn yrBphyje Baga Peryonuke Cpricke Ha mpujemior ExkoHoMcko-
COIIMjaTHOT CaBjeTa y MOCJheheM KBapTaldy Tekyhe 3a HapemaHy TOAUHY.
[Ipuje crynama Ha CHary OBOT 3aKOHA HajHIKY Tu1aty y Permyonuim Cprickoj

12 UYnan 17. 3akoHa 0 ImiaTama 3arocjeHuX y opranumMa ympase Pemry6muke Cpricke.
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yTBphHBalie Cy cTpaHe Koje Cy 3akJbyunBaje ONIITH KOJICKTUBHHU YTOBOP, a
To cy Bnana PenmyOnuke Cpricke, peripe3eHTaTUBHU CHHIIUKAT M pelpe3eH-
TaTHBHO yJIpYyKeHe MOCII0AaBala, Takohe y mocjbeiieM KBapTaiy Tekyhe
rOJIMHE 32 HAPEJIHY TOAMHY Y (DUKCHOM H3HOCY.

[Mopen oBe HajHMIKe MUIATE TIOCTOjaNia je HajHUKA TUIaTta yTBpheHa
3akoHOM O M3MjeHaMa Hu JonyHama 3akoHa o pany (“CiyxOeHH TiTacHUK
Peny6nuke Cpricke” 0p: 66/03), ka0 OCHOB 3a TIOTPaXKMBakha y CTCYAJHOM
NOCTYTIKY, yTBphena y Bucunu og 45% on npocjeune miare ucruiahene y Pe-
nyouiy CpIiCKOj y Mjecelly KOju IPETXO0Iu OTBApamy CTEYajHOT MOCTYIIKA,
C IWJBEM J1a 3alITHUTHU NTIOTPAKMBaAha paJHHUKA Y TOM IMOCTYIIKY.

Cananime pjeliekhe je HOBUHA U3 pasjiora MITO y BpjeMe JOHOIICHA
HOBOT 3aKOHa O paay HUje OMIIO M3BjecHO Ja he HAaKOH cTylama Ha CHa-
I'y OBOT' 3aKOHA COLWjaJTHU MapTHEPH MPUCTYIHUTH MPOLECY KOJICKTHBHOT
IperoBapama a IMPeoBJIaiao je CTaB Jia MUTamke HajHKE Tu1aTe Tpeda OuTu
ypeheHo 3aK0OHOM OJIHOCHO MPOIKMCAHO KOjU OPTaH U y KOjeM MOCTYIIKY je
Ha/IJIKaH JIa YTBPAU HajHIDKY miaty y Pemyonunu Cprickoj.

VY ciyauajy n1a EKOHOMCKO-COLIMjalIHU CaBjeT HE YTBPAM IIPH]jEIIOT,
OJUIYKY O HajHMKO]j tu1atu joHocu Biana PenyOsuke Cpricke, umajyhu y Buy
KpeTame IJ1aTa, pPacT MPOU3BOHE U KUBOTHOI CTaHaapaa y Pemyonuiiu.

Hajuumxa nara y Penyonuim Cprickoj uma 3a IiJb Jla OCHTypa
er3UCTEHIMjalIHO-COLMjaJITHM MUHIMYM Hajciabuje ninaheHux paJHuKa.
Hajuuka muara ce uciuiahyje caMo 3a IyHO paJiHO BPUjEME M IPOCjSUHO
OCTBapeHe pe3yJiTaTe pajHuKa y CKJIay ca akTuma rnociopasia.”” Hajamka
IUIaTa MPEICTaBIba jelaH OJf HAYMHA 3alITUTE [UIATEe PaIHUKA CAMO Y HEHOJ
BUCHHH a HE U y PeJIOBHOCTH ucriare. Hajunka munara ce ucrnahyje pagau-
Ky CaMo KaJia je U3HOC IIaTe pajHuKa, o0pauyHare y CKIaay ca 3aKOHOM,
OIIITHM aKTOM HJIK YTOBOPOM O Pajy, UCIOJ] U3HOCA HAJHUIKE ILIaTe.

[Ipema HameM MULIBbEHY, HEAOCTATAK OBE O/Ipe10a O HAJHUKO] TIATH
je y YMIbeHHUIY ITO 3aKOHO/IaBall HHje OTPaHNYMO BPUjeMe JI0 KOjer IMOCio-
JIaBIIa MOKe MCITalMBaTH HAJHUXKY IJIATY HUTH IOCEOHO YTBP/IUO CUTYaIIU]e
y KOjuMa IOCJI0IaBall kMa paBo ja ucnahyje HajHIKe rate. Y IpakcH OBaj
BUJI 37I0ynoTpeda (pHujaBa paJHIKa HA HAJHIIKY IIJIaTH U UCTIIIaTa HajHUKE
I1aTe Ha padyyH pagHHKa) je U3y3eTHO pammupena mojasa.* Iloacjehamo na
je mpema nponucuMma o paay a0 2000. roguHe, Kao 3aMjEHCKH UHCTUTYT
3a HAJHMIKY IUIATy, IOCTOja0 MHCTUTYT rapaHToBaHe mate. [Ipema oBoM
WHCTUTYTY, TaKBa IiaTa ce ucruialinBasa Hajayske IIeCT Mjeceld camo Y

13 Ynan 128. ctaB 1.3akona o paxy
14 VY mpaxcu ce memasa Jja BeIHKH Opoj IocioaBaria Iyxe BpHjeMe nuciurahyje HajHIKy
IUIaTy a HEKH U

KOHCTaHTHO IpaB/ajyhu To GMHCH]CKUM TeIIKohama ¥ BEeTHKUM HOPECKHM oOaBe3ama.
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clly4ajeBUMa KOju ¢y Ouiu yHarnpujea nponucanu. CiaydajeBn y Kojuma ce
MOTJIa UCTUTATHTH TapaHTOBaHA TJIaTa Cy OWJIM BE3aHH 32 EKOHOMCKE TelIkohe,
¢duHancHjcke mpodieme, nopemehaje y HAYMHY MOCIOBakHa U CIUYHO.

2.6. Poxoeu u nauun ucniame niama

[Ipema onpendu unana 126. ctas 1. 3akoHa 0 pany, miaara ce ucrahyje y
POKOBHMA YTBPl)eHUM OMIIITHM aKTOM B YTOBOPOM O Pajy, HjMarme jeAaHITy T
MjecevHo, a HajKacHHje A0 Kpaja TeKyher Mjeceria 3a mpeTxoaHu Mjecell. To
3HAYM Ja je [0CcI0aBall Ay>KaH o0padyyHaTy U UCIIATUTH IIJIaTy y CKJIady
ca OILITHMA aKTOM M YyTOBOPOM O pady y epuoaumMa He nyxum ox 30 naxa.
OniTuM akTUMa U yrOBOPOM O pasy MOTY c€ yTBPAUTH U Kpahu poKoBU
WCIUIaTe TIJIaTe MOMmTYjyhu MPUHIKI TOBOJFHOCTH.

[ImaTe ce ncrurahyje camo y HOBITYy, Ha TeKyhn padyH pagHUKa, OCUM
aKo 3aKOHOM HHje apyraduje oapeheno. OBakBa oxpenda je HOBUHA U IO
cajZia HHje OmIia caJpkaHa y 3aKOHMMa W OMINTHMAa aKTUMa a YBEJeHa je U3
MPaKTUYHAX Pa3Jiora Kako O ce CIIPHjeqrITN APYKIHjH HAadWH UCTIJIAaTe IaTa
Kao ILITO Cy UCIUIaTa Ha PyKe, y KOBepTH, UTH. McmiaTom Ha Tekyhn pauyH
pangHuKa 1utata Hehe OWTH ,,CKpUBEHA™ U HAa [HjeJ W3HOC KOjH Ce YIUIaTh
Ha Tekyhu pauyH Omhe oOpadyHaTH TONMPUHOCH IITO HHje OMO CiTydaj ca
rajatama Koje cy ce ncnanhupa Ha npyK4uju HaduH. Kaza je pujed o BamyTn
y K0joj ce ncrutahyje miara 3aKOHOIABIT UMa Y BUTY BaJIYTY KOja c€ KOPUCTH
y IIaTHOM mpomeTy y PemryOmmii Cprickoj a To je KOHBEpTHOMITHA Mapaka.
Mehytum nnara kyhHor momohHOT 0co0Jpa MOXke OMTH Hjerom ucriahena
OITHOCHO 00e30jeleHa n y HaTypy (CTAaHOBamE U MICXpaHa UITH CAMO CTAHOBAHhHC
WJTU UCXPaHa) TI0]T ycJIoBUMa yTBpheHnM uianom 46. cras 2-5.3akoHa 0 pauy.

N3y3eTHO, pamHUKY KOju je ynmyheH Ha pax y WHOCTPAHCTBO,
IIOCJIONIABLIA MOXeE I10 TOCEOHMM IPONKMCUMa JUO IjaTe ucnjiahuBaTu y
JOMMIUTHOj BanyTu. Taj Auo 3apaje ciy U paJHHUKY 3a 33a10BOJbaBAHE
JKUBOTHUX MOTpeda y 3eMJbH y KOjy je yrmyheH.

IlocnomaBan je nyxaH na pagHUKY ypydHd IUCMEHM OOpadyH
rJiaTe, IPUIUKOM CBaKe HCIjare. Panuje pujeneme je 00aBe3nBaIo caMo
[10CJI01aBala KOju Ha AaH JOCIjeIOCTH He UCILIATH IUIaTy U HaKHaly IiaTe,
Ia, 10 Kpaja Mjecelia y KojeM je JocIijena ucriaTa riaTa Wik HakHaa 1iaTa,
YPYUHUT paJHUKY TUCMEHH 00padyH IJIaTe WM HAKHAJE KOjy je OO yxaH
ncrutatutu. Cafaime pujelehe je KaBIUTeTHH]je jep o0aBe3yje mocioaBama
1y jeTHOM H JPYTOM CITy4ajy.

Ilmare 3amociieHWX y JpXXaBHUM OpraHWMa, jaBHO] YIIPaBH,
OpraHM3allijaMa jaBHUX CITY)KOH Koje ce puHaHCupajy u3 Oyuera PemryOnmke
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ucriahyjy ce y tekyhem Mjecerly 3a MpeTXOAHH Mjecel] y CKJIaay ca
TEPMUHCKUM MjECEYHHM IUTAHOM NOTpolIke Oyniera Permryomuke Cprcke.
Kaxko je yTBpheHo uannom 126. ctaB 4. 3akoHa 0 pany, oOpadyyH
IiaTe MMa cHary m3BpiinHe ucrpase. OBO MpencTaB/ba HOBUHY Y OJHOCY
Ha Jlocaalliba pjelieha U MpaKcy U MpeAcTaBiba rapanuujy aa he pagHuk
JIaKIIIe HATUIATUTH CBOJY TUIATY Y CIIYUajy Jia je IMOCIo[aBall Ha BpujeMe HUje
ucrarno. OBa oapeada HUje CynpoTHA TOCCOHMM IPOMHUCUMA O U3BPILICHY.

2.7. Haknaoa naame

3a pa3nuKy of IjIaTe Koja ce ocTaBapyje paJoM, HaKHala IulaTe ce
octaBpyje 0e3 pana, y ciydajeBUMa Koju cy oapel)eHr 3aKOHOM HITH OMIITHM
aKTOM ¥ YTOBOPOM O pajy. Y 0BOj OpeI0H TapaHTOBAHO j€ MMPaBO Ha HAKHY
IIJ1aTe 3a BpUjeMe OACYCTBOBambA ca paja.

CrnydajeBH U YCJIOBHM 3a OCTAaBPHBaWE IIPAaBO Ha HAaKHAIy ILIaTe
ypebhyjy ce 3akoHOM 0 pay, TOCEOHNM 3aKOHUMA, KOJIEKTHBHUM YTOBOPOM,
MIPaBUJIHUKOM O Pajly U YTOBOPOM O pany.

KonexkTuBHUM yroBOpOM, MPAaBUIIHUKOM O pady U yrOBOPOM O pamy
Ommke ce ypehyje BUCHHA HaKHA/Aa, HAYWH UCIIJIATE U APYyTa MUTamba Y BE3H ca
OCTBaprBambEM IpaBa paJHUKa Ha HaKHadY miiare. Kana je y nutamy BucuHa
HaKHaJe I1JaTe, 3aK0H 3a0pamyje CIIaTy HakHaae Mamy ox 50% npocjeune
IJ1aTe Kojy je paJHIK OCTBApHO Y ofpel)eHOM MPeTXOMHOM IIEPHOTY FITH O]
JiaTe Kojy O ocTBapHo J1a je OMo Ha pamy.

Hcnnara HakHazae koja Ou 6uia Mamwa o1 50% Ouina 01 He3aKOHUTA, U
J0Besa Ou y IUTamka erUCTeHLN]y paJHUKa U BErOBE IOPOIULIE.

IIpema onpendu unmana 131. cta 1. 3akoHa 0 paay MPOIKUCAHO je Aa
HaKHaJa IjiaTe 3a BpujeMe Kopuinhema roguimker 0AMopa, Mpa3HuKa Io
3aKOHY, IPUBPEMEHE CIIPHjEUEHOCTH 3a pajl 300r MOBpeAe Ha pamy WUiu
npodecroHaHe 00IeCTH, Kao U 3a BpHjeMe MpeKnIa paja 300T MmporycTa
rocIofana Jia mpeay3Me oAroBapajyhe Mjepe 3amTuTe Ha pajy, U3HOCH Y
Bucunu o 100% npocjeuHe mare Kojy je paJHUK OCTBapHo y oaroBapajyhem
MIPETXOIHOM TIEPUOY, W O TIJIaTe Kojy OM ocTBapmo aa je 6uo Ha pany.
Haxnana nnare 3a ciydajeBe yTBpl)eHe oBOM ofpenooM Mopa ce ucrinahnpatu
y YTBpheHO] BUCHHHU.

IIpaBo Ha HakHanmy TJaTe 3a BpHjeMe MPHUBPEMEHE CIIPHjEYeHOCTH
3a paj 300r OoecTH U MoBpefa, Tpajamke IMpaBa Ha HaKHAY, Ka0 U BUCHHA
1 HauMH OCTBapHBama mpasa ypehyjy ce mpomucuma O 31paBCTBEHOM
ocurypamy. YIiaaBHOM ce Ta HakHaa kpehe y pacnony oxn 70% 1o 90% ox
IJiaTe pagHUKa OCTaBpeHe y Mociekha Tpu Mjecena (dnaHa 131.cras 2.).
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Haknany ruiare 3a BpujeMe 0iMopa U 0ICyCTBOBamba C pajia IMPOMUCaHIX
3aKOHOM, KOJICKTUBHUM YTOBOPOM, IIPABHJIHHUKOM O pajly 1 yrOBOPOM O paay
ucmuiahyje rmocjoaasail Ha CBOj TEPET, a CaMO Y HEKUM CJlydajeBUMa HaKHa a
ce ucruiahyje Ha TepeT PoH/a 3a 37]PaBCTBEHO OCUTYpaba.

Haknana miare ce unahyje U y ciydajeBUMa OJICYCTBa KOjU C€
yTBphyjy ONIITHM aKTHMa Y BUCUHH Ko0ja ce Takohe, yTBplyje THM aKkTUMa.
IToceOHMM KOJICKTUBHUM YTOBOPHMMAa 3aKJbYyUYCHUM Y jaBHOM CEKTOPY
yTBpheHu cy cilydyajeBu Kajia je IMOCioiaBall 1y>KaH PaJHUKY UCIUIATUTH
HakHaay HeTo miate y Bucuau o 100% Toky jenHe KaleHaapeke rouHe 1
TO y CiIy4yajeBuMa:

a) IPUIIMKOM CKJIanama Opaka — Tpu pajiHa JaHa;

0) MPUIMKOM CMPTH YJIaHA TIOPOIIUIIC - TPH pajiHa JaHa;

B) y CJIy4ajy Texe OOJISCTH ujiaHa IMOPOJIUILIE - /[BA PaJlHA JIaHA;

I) IPHJIKKOM poljermsa JijeTeTa - jeqaH pajHu JIaH;

1) T0OpOBOJLHOT J1aBabha KPBHU - JIBa pajiHa JaHa MPHIUKOM CBAKOT

JlaBamba;

1) paau 3a10BOJbEHHA BjEPCKUX M TPAAMIIM]CKUX OTPeOa - je1aH paaHu

JaH;

k) y ciydajy oOpa3oBama M ycaBplllaBamka Ha 3aXTjeB TOCIOaBIa y

CKJIaJly cao0pa30BHHUM IIPOrPaMoM;

3) CHHIUKAJIHOT 00pa3oBama 1 ycaBplllaBamba Ha KypceBUMa U CEMU-

HapuMa 3a BpHjeMe JJOK HCTH TPajy, ajlk He IyXKe OJf IIeT paJHUX JaHa

y TOKY KaJICHIapCKe TO1HE.

VY peasHOM ceKTopy, YITIaBHOM Ce 3a HCTe cilydajeBe miaha HakHaga
y BucuHu 100%, nMako HUCY 3aKJbyYCHH HOBU NOCEOHM KOJICKTHUBHU
YTOBOPH.

MehyTuMm noctoje u ciiydajeBu yIuiate cMO JONPHHOCA 3a BpHjeMe
naheHor oacyTBa Kaja pagHUIHM OCTBape HAKHALYy KOJ ApYTHX OpraHa, To
ce YIJIaBHOM pajJiy Kaja paJHUK IpUCycTBYje cjequuun Hapoane ckynmTiuae
PenyGuinke Cpricke MM JIOKaJIHUX CKYIIITHHA U lbBUXOBHUX THjeJIa U OpraHa
CHHJIMKAaTa, Kao MOCIaHUK, OA00PHUK WK H3a0paHu IPEICTaBHUK PaJHIKA
HMa [paBo CcaMo Ha YIUIaTy JOIPHUHOCA, YKOJIUKO j€ OCTBApHO HAKHALY KOJ
TUX OpraHa.

2.8. /Ipyza npumarsa paonuka

Kana roBopuMo 0 mpaBy Ha IU1aTy, MOpaMoO UMAaTH y BUIY U IPaBO
pajHKKa Ha Ipyra NpuMama Koja ucruiahyje nocioaaBall ¥ Koja ce peryJsiuiny
3aKOHMMa, KOJIEKTHBHUM YTOBOPOM H YroBOpoM o pany. Onpendom unana
132. 3akoHa 0 pajy MpOIKCAHO je KOja Cy TO JApyra IpuMaba o OCHOBY pajia
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Koja mocionasal ucmahyje pagauky. Hopma je mMmnepatuBHOTr KapakTepa
1 [TOCJIOJIABIIA j& Ty KaH 00e30jeIuTH HCILIaTy THX IIPUMamka Ha HAYWH KaKo
C€ TO YpeIH KOJCKTUBHUM yTOBOPOM.

[Ipema HaBeneHOj oape0u, TOCIOAABAll je HAa UME IPYTUX IIPUMambha
Ay’KaH paJHUKY UCILIATUTH: THEBHUILY 3a CITy:KOSHO ImyToBamwe y Penyonunu
Cprickoj, y Denepanuju buX u 'y FHOCTpaHCTBY; HAKHAJy TPOIIKOBA PEBO3a
KOJI JIoJlacKa Ha [0cao 1 MoBpaTKa ¢ Mociia, yKOJIHUKO TPEBO3 HUje OPraHU30BaH
Ol CTpaHe Mocjo/aBlia; HaKHa Iy 3a mopehane TpoIkoBe OOpaBKa 3a Bpujeme
pajia Ha TepeHY; TPOIIKOBE jeTHOT TOILJIOr 0OPOKa 3a BPHjeMe jeJIHOT paIHOT
JlaHa, Kao U y cIy4ajy o0aBJbamba MPEKOBPEMEHOT pajia Ay XKeT Off TPH Yaca
JHEBHO, Y KOJIMKO KOJ| MOCJIO/IaBla HUje OpraHn30BaHa MCXpaHa paJHUKa;
OTHPEMHHHY IPHIIKNKOM OJIJIacKa PaJiHUKA Y TIEH3H]y; HAKHA1y TPOLIKOBA 32
KOopHIIheme CONCTBEHOT ayTOMOOUIIa Ko/ 00aBJbamka CIyKOCHOT 1mocia, 1o
HaJIOTy MOCJIO/IaBIIa; U APYTa MpUMarkba yTBpheHa OMIITHM aKTOM U YTOBOPOM
0 pany.

To 3Ha4M Ja ©MaMo Jpyra IpuMarma Koja cy yTBpheHa 3aKoHO 0 paay
U [OpeJ1 BbUX MPUMaka 3a Koja je 3aKoHoj[aBall 1ao MOryhHOCT J1a ce YTBp/Ie
OIIITHM aKTOM M YTOBOPOM O pajay (ctaB 1. Tauka 7. unana 132.) .

CraBoM 2. UCTOr ujlaHA MPONHUCAHO je J1a Ce BHCHHA U HAYWH
OCTBapHBama MpUMama M3 cTaBa l. OBOT WiaHa ypelyjy KOJIEKTHBHUM
yrOBOPOM. 3aKOHO/ABAIl HUjE JOMYCTHO J1a BACHHY M HAYUH OCTaBPHBaMbha
npuMarma u3 cTtaB 1. Tauka 1. 10 6. OBOI WiaH yTphyje CBOjUM aKTOM
nocinojasia, Beh je Ta nmuTama UCKJBYYHMBO PE3EpPBUCAO 32 KOJCKTHUBHE
yTOBOPE.

OBa npumMama MOTy TIpe/ICTaBJbaTH 3HaYajHE N3HOCE, YaK Y MOjeIMHUM
clly4ajeBUMa BUIIIEe HEro IITO M3HOCH M caMa OCHOBHA TLIaTa.

IIpema onpendu unana 133. yTBpheHO je Jia pajiHUKY U HErOBOj
HOPOJIMIIH, Y CKJIaly Ca OIIITHM aKTOM U YTOBOPOM O pajy, mpumnaaa momoh
y Clly4ajy: CMPTH paJHIKa; CMPTH 4JIaHa MIOPOAMIIE; TEHIKS HHBAIUIHOCTH
U IyroTpajHe OOJIeCTH pagHUKa; ApyruM ciydajeBuma. OBoM oapenooM
HUje yTBpheHa BHcHHA OBHX Momohu Beh je TO mpemymTeHo OnmTUM
aKTUMa (KOJCKTHBHUM YTOBOPHMMA U MPAaBUJIHUKY O Paay) U YTOBOPOM O
pany. [Ipema capammenm pjemiewy, caapxanom y Onynu Biiane PenyOnuke
Cpricke o yTBphuBamy yBehama 1uare, BACHHE PUMamba 10 OCHOBY pajia
¥ BUCHHE TIOMONY paHHUKY' Koja ce MpUMjerbyje 10 3aKJbyunBama Omnmrer
KOJIGKTUBHOT YyTOBOpa KOjuM hie ce ypeauTH cBa OBa MUTamba, MOCIOAABIU
Cy Iy)XHH J1a paIHUHUKY HJIA HETOBOj TIOPOIUIN MPYXKajy OMOh y BHILY
HOBYaHUX MCIUIATA Y CIIy4ajy:

15 Cnayx0enn rmacHuk 6poj 53/16
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a) CMPTH pajiHUKa - 10 TpU Ipocjedne miate y Penyomunu Cprickoj;

0) CMpTH YiiaHa yXe IMOPOAUIE - JIO JBHje IPOCjeUHE IIaTe y
Penyonunu Cprickoj;

B) TCIIKE MHBAJIUAHOCTH H JyTOTpajHe 00JeCTH paJHuKa — JI0 jeHE
npocjeune miare y Peryonunm Cprickoj.

KoJiekTHBHUM yroBoprMa 3a Moapydje 00JIacT WK IpaHy, OMHOCHO
KOJIGKTHUBHUM YTOBOPOM KO/l ITOCJIOIABIIA HE MOT'Y JIa Ce MPOIHUIILY opeaode
KOjHMa Ce PaJTHUKY Jaje Marmbu 00MM IIpaBa oJf OHOT yTBP)EHOT OBOM OITYKOM,
y CKIIaay ca 3akoHom'®,

Wmajyhu y By QpyHKIHOHKCAKE TTPoLieca KOJIEKTUBHOT IIPEroBapama
y BpHjeMe JI0HOIIIeHha 3aKOHa 0 pajly 3aKOHO/IaBall je IIPESABUIO0 OAPe0y YiaHa
134. 3akoHa 0 pajay Kako OU pjenino Taj 3acToj u 00€30je10 (yHKIIMOHUCAHE
cUcTeMa y 00JIaCTH pajia jep pelpe3eHTATUBHY COLMjaIHU MMapTEPU HUCY
OWIM a HYU JJaHAaC HUCY CIIPEMHH Ja 3akJbyude OMIITH KOJIEKTUBHHU YTOBOP.

Onpendom wiana 135. 3akoHa o paay jgara je moryhHoct na ce
palHUKy UCILIATH jyOusapHa Harpaja 3a OCTBApEHM CTaX KOJI MOCIO0aBIa
y CKJaJly ca KOJCKTUBHHM YroBOpoM. To 3HAuW Ja yYECHHIIU Y MPOLECy
KOJIGKTHBHOT TIPEroBapama MOTYy JIOTOBOPUTH OBY HCIUIATy Kao 00aBe3HY
WJIH Ka0 MOTYhHOCT, IITO 3aBUCH 0/ QMHAHCH]CKOT CTaba aJId U CIIPEMHOCTH
camor nocJo/aBa Ja ucrnahyje jyounapHy Harpaay paJHUIIIMa 32 OCTaBPEHH
pajHu cTax. MopaMo IPUMJETUTH JIa je y 0BOj ojipe1ou n3ocTaia MoryhHocT
UCILIATe cpecTaBa 3a 00e30jeherme 3uMHMIIe U OrpeBa Koje Cy y cajia Bakehum
KOJICKTUBHUM yroBopuma Takohe npeasulhene kao moryhHoct. [Ipema cana
Ba)keh MM rpaHCKMM KOJIEKTHBHUM YTrOBOPHMA HCIaITa jyOuIapHe Harpaie
je obaBese u npenaBul)eHa je 3a OCTBaApeHU CTa)XK KOJ mociogasia: 3a 20
rOIMHA PAJHOT CTaXKa Y BUCHHHU jeJHE MPOCjeyHe IIaTe MocaoIaBia u 3a
30 roaMHa pajHOT CTa)ka y BUCHHU JIBHjE MPOCjeuHe IJIaTe MOCI0AaBIa.
VY HEKHM I'paHCKHM KOJIEKTMBHHM yTroBopuMa mpenpulena je moryhHoct
uciutate jyounapHe Harpaje u 3a 10 roguHa paJHoOr cTaXka OCTBAPSHOT KO
MOCJIOABIIA.

3. 3akspyuak

Amnanusupajyhu TpeHyTHO cTame miiara y Pemmyonumm Cprickoj IO
CMO JI0 3aKJbyuKa Jia je BeoMa TEIIKO OJPEIUTH KOjH je CUCTEM ofipeljuBama
Iiata MpucyTaH, uMajyhu y BUIy Aa ce JpyIITBEHO-E€KOHOMCKO ypeheme
PenyOnuke TemMesbH Ha TPXKUIIHOj MIPUBPEAH a J1a y 3eMJbaMa TPIKHIIHE
IpUBpEJIe TTOpe]] 3ajeIHUUKIX TPUHIINATIA H 00MIbeXK]ja UMa JI0CTa Pa3InIUTHX
npucTyna ypehupamwy niara.

16 UYnan V Omtyke
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300r Benukor Opoja 3aKkoHa KojuMa ce ypelyjy IiaTe u HermocTojama
OmmiTer KOJEKTUBHOT YTOBOPA M CKOPO CBUX TPAHCKUX YTOBOpa Y pealHOM
CKETOpY, C IIYHUM ITPABOM C€ MIOCTaBJba MUTAE JIa JIU Cy 1ate y Pemyomauiu
Cprckoj ypehene y ckiiaay ca YCTaBOM M Jia JI je pujed o0 (PJICKCUOUITHOM
WJIA PUTHTHOM CHCTEMY ofpehuBama 1iaTta.

Wmajyhu y Buny aa ce y Pemy6nunum Cprickoj TpeHyTHO YMHE HAIIOPH
Jia ce y MOTHYHOCTH npele Ha cucTem OpyTo 1ata, ma ce mopej ceiam 3aKoHa
0 IJjiaTaMa JOHOCE U MOA3aKOHCKU aKTH KojuMa ce JoAaTHO ypehyje HaunH
o0pavyHa riara, IoNpHHOCA U ope3a Kao M HaYuH 00pavyHa U OCTBapHBaba
npasa Ha ocjo0ahame 1 IpaBa Ha 010U TAK OJ IOPECKE OCHOBUIIC ITOpe3a Ha
JIOXOJIaK, MOKe C€ 3aKJby4nTH J1a je y PeryOnuim Cprickoj mprcyTaH purujian
cucreM ypehuBama rara.

Pa3no3u 3a oBakaB 3aKkJby4aK Halla3e c€ Y YUECHHUIIH, JIa Y CKIaay
3akoHoM 0 paay Bianga Penyonuke Cpricke oapelhyje HajHIKY 11aTa, 1a je
300r He3akJpy4unBama OnmITer KOJEKTUBHOT yroBopa, Biana Onmykom yT-
BpauIia ysehama riare, BUCHHY IpUMaba 10 OCHOBY pajia ¥ BUCHHY IOMOohHn
panHuKy Te aa je Biana npensoxuia, a Hapoana ckyninuTuHa T0oHUjena ce-
JlaM 3aKOHa O IIaTaMa y jJaBHOM CEKTOPY KOjU Cy YHHjeJId A0cTa HejacHoha
y Ha4uH opehuBara 1 o0pauyHa 1ara u noTpedy nu3MjeHe CBUX MPaBHUX
OCHOBA 3aCHUBama PaIHOT OAHOCA ( YTOBOPH, OJTyKE UTH).

Ha ¢uekcnbwmiian HaumH ypehyjy ce camo IiaTe y peajHoM CKTOpY
Ha OCHOBY KOJICKTMBHHUX yTroBOpa rije cy cBu ocuM [loceOHOr KOJIEKTUBHOT
yroBOpa 3a 3arocjeHe y KOMYHAJIHUM JjelIaTHOCTHMA, 3aKJbyYCHH MpHUje
CTyIara Ha CHAr'y HOBOT 3aKOHa O pajy.

To 3naum na 6u y Oyayhem nepuony, kaja je pujed o ypehupay 1ia-
Ta Tpebaso BHIIE MPOCTOpPa AaTH KOJICKTHBHUM yroBopuma 06e3 003upa Ha
MOTIIYHHM Tpejia3ak Ha cucTeM OpyTo ruiara y PemyOnuiu Cprickoj, mTo je
3aJiaTak CBa TPH COLMjaliHA apTHEPA.
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Organsition of Employees Wages in the Republic of Srpska

Summary

The aim of this paper is to analyse the salary regulation of employees
in the Republic of Srpska as well as the salary system in general. During the
analysis, we had in mind the fact that the Constitution of the Republic of Srpska
guarantees the right to earnings (salaries) in accordance with the law and
collective agreements, and can regulate salaries in the Republic of Srpska.

Currently, the salaries in the Republic of Srpska are regulated by
the Law on Labour, collective agreements (for some areas) and the laws
for employees in the republic administration and other segments of public
administration, which imposes the need to analyse the salary system and
answers whether it is a flexible or rigid method of salary regulation in the
Republic of Srpska.

Due to the large number of laws regulating the salaries and the absen-
ce of the General Collective Contract and almost all sectoral agreements in
real sector of economy, rightly raises the question whether the salaries in
the Republic of Srpska are regulated according to the Constitution and is it
flexible or rigid system of salary regulation.

When adopting the Law on Labour as a general regulation that regu-
lates the salaries, there were some initiatives to simplify the way of salary
regulation and that salary determination should be made in a flexible manner
in most areas of the collective bargaining and only in the Republic’s admini-
stration by law. There were no changes in this regard, but in July of this year
the provisions of the Law on Labour and all the laws on salaries related to
the salary definition and the gross salary, the net salary of worker no longer
exceeds, and the gross salary calculation model was taken.

Key words: salary regulation, salary system, salary determination,
gross salary calculation.
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1. O nojmy u 00JiMUMA 3ajeJTHUYKEe MMOBUHE

Panu 3an0BOJbEHa OApe)eHUX MPUPOIHUX U APYIITBEHUX MOTpeoda,
JbYJIU CTYTajy y oapeleHe ogHoce, KOju IOBOJIE 0 3aCHUBaMA Pa3INYUTHX
IpYUITBEHUX 3ajennuna. MehycoOHu oqHOCH cyOjexaTa OBUX JPYIITBEHUX
3ajeIHNLIA, Ka0 ¥ IbHXOB OJTHOC ITpeMa TpehnM muiuma cy, y U3BECHOj MEepH,
U TIpEIMET MPaBHOT perynucama. [locrojame OpadHor, BaHOPAYHOT OTHOCHO
CpOAHHUYKOT ojHOca u3Mmely onpeheHux nuia, moa 3aKkoHOM mpeaBuheHUM
YCIIOBHMa, JIOBOJW IO 3ajeJHUYKOI CTHIamha HEMOACJbeHHX IpaBa, J0
3aCHUBaMA CIIEM(YUIHNX KIMOBUHCKOIIPABHUX 3ajeIHUIIA, KOje Ce y IIPAaBHOM
IIPOMETY TI0jaBJbY]jy Kao jeaHa rennHa.!

3akibyuereM Opaka HW KOHCTHTYHCAmEeM 3ajeHUIE IKHUBOTA
CYNPY’KHHKA, JIOJIa3d JIO YCIOCTaBJbalha OPOJHUX IpaBa W AYKHOCTH,
Pa3HOBPCHHX MO CBOjOj MPaBHOj IPUPOIH, KOjU 3aXTEBajy MOCCOHY Maxby
3aKOHO/IaBIa, KaKo O ce IMXOBHM ITPaBHUM ypehemeM ocTBapuiia erukacHa
3alITUTA HHTEPEca M0jeAMHHUX YIAHOBA TIOPOIHIIC, JId U HHTEPEC IIOPOIHIIC
Kao IeJINHe, Yhja peryjaThuBa 3axXTeBa M3BECHA OJCTyNama OJ] OMIITHX
npaBujia MMOBHUHCKOT TpaBa. KpynujaaHu eo MOCeOHOCTH 3aKOHCKE
peryiaTuBe MMOBHHCKHX OJlHOca u3Mel)y CyINpyKHHKa IPEICTaBJba
3ajenqHuuka (Opauna) umoBuHa.” [Tojam 3ajeMHUYKAa MMOBHHA HHjEe TEPMUH
KOjU ce KOPHCTHU MCKJbYUHBO Y MOPOJIMIHOM TpaBy, Beh ce paju o IpaBHOM
HUCHTUTYTY KOjU 3ay3UMa OIIIITE MECTO y ITpal)aHCKOM IpaBy, 4Mja ce CYIITHHA
oryiefia y MocTojalby MMOBHUHCKE 3ajelHHIIe n3Mely leHHX TUTYJapa, ca
HOCEOHMM TPaBHO-BPEIHOCHUM MMIUTHKALAjaMa.’

Panu ce o mojMy Koju je nepuBHpao M3 MojMa 3ajelHUUKE CBOjUHE,
OJHOCHO HHCTHTYTA ,,3ajeIHNYKE PYKe™ KOjH je HACTAa0 Y TePMAaHCKOM TIPaBYy,
IIpU YeMy Ce Kao TUTYJIap rpasa He MojaBJbyje MojequHar, Beh Buile Jnna
KOjHU CY, OCHM HMOBHHCKHUM, ITOBE3aHH U INYHUM Be3ama. ako caBpeMeHn
IIPaBHU CUCTEMH IO3HAjy JIBE BPCTE CyOjeKkTa y mpaBy (pu3uyKa M mpBaHa
JIU11A), KO/ ,,CBOJUHE 3ajeIHMYKE pyKe KOjy M03Haje HEMAuKO U Halle IPaBo,

1 H. IHerpymmh, [Tocmynax 3a 0eoby sajednuuxux cmeapu uiu umosune, JJOKTOpCKa
mucepranuja, Humr, 1995, crp. 11.

2 J. Pamuh, 3ajeonuuxa umosuna kao mexanuzam sauimume UMOBUHCKUX NPAGA U unmepecd
cynpyoicnuxa, 300pHUK panoBa ,, Jlanu mopoaudHOr mpasa - I[IpaBHa 3amTHTa Opacinx
ocoba“, 2016, ctp. 263-264.

3 TIlojam 3ajemHIYKE UMOBHHE HE CMEMO ITOMCTOBETUTH Ca TI0jJMOM 3ajeIHUYKE CBOJHHE, jep
y 3ajelHIUKY UMOBHHY yila3e CBa allcoyTHA ajld M pelaTHBHA, OOIHraIoHa npasa; Bume
o 3ajennnukoj ceojunn BupetH P. Koauesnh Kymrpumosuh u M. Jlasuh, Cmeapno npaso,
CBEH, Hym, 2006, ctp. 221-222.
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MIOCTOj€ HOCHOIH ,,3aje/IHUUKE PYKE™, KOjH, aKO M HUCY MOCEOHH CyOjeKTH
paBa, UIaK Cy CaMOCTAJIHU CHTHUTETH, CAMOCTAJIHE [TPABHE LIEJTHHE T10 CaMOj
JIOTHIIHM, CaMOj KOHCTPYKIIUJH ,,3ajeIHHUKE pyKe* y onpeheHuM npaBHUM
onHOCHMMa. MiMa mpaBHUX OJJHOCA Y KOjUMa yIpaBo LEIHHA ,,33jeIHUUKE pyKe™
UCTyTIa Kao TUTYJIAp, CTPaHKa, Koja OKOJIHOCT €€ KOCH ca 1y0JbOM JIOTUKOM
MOJICPHMX WMOBHUHCKHX TIPaBa M 'y ceOM HOCH HYXXHE MPOTHBYPEUHOCTH U
n3a3uBa cyko0e. A Ta OCHOBHA JIOTMKA MOJICPHMX UMOBHHCKHUX IIpaBa, 0ap
Ha CBPOIICKOM KOHTHHEHTY, je JaTa npe cBera Mel)ycoOHoM HezaBucHOIIhyY
cy0jekaTa y IMOBHHCKOM IIPaBy U CaMOCTaJIOHOIINY U 0/1BOjeHOIINY lHXOBUX
uMoBHHA.*

3ajeqHUYKa UMOBHHA je PEJaTUBHO pelaK 1ojaM y WHOCTPaHUM
3aKOHOJaBCTBUMA, jep YIIIABHOM MIOCTOjU CaMO CYBJIACHHUIITBO. 3ajeHUYKA
MMOBHHA CE HE IOMUIbE HU Y DpaHIlyCKOM, HUTH Y AycTpHjckoM rpaljaHckom
3aKOHHKY, JOK je HajnoTnyHuje ypehena y llIBajuapckom rpahanckom
3akoHHMKY u3 1907. TonMHe, KOjUM je MPOMUCaHO Ja 3ajeIHUYKa CBOjUHA
HACTaje Ha OCHOBY 3aKOHA MJIX YTOBOPA, T€ Jia IpaBa U o0aBe3e 3ajeiHuIapa
3aBUCE OJ1 IPABHOT OCHOBA. 3ajeIHMYKA CBOjUHA 00yXBaTa IIeJly CTBap, a
neoba ¥ paBo pacrojiarama JISJIOM 3ajeJHUYKE CTBApU HUCY JOMYLITCHU
JIOK 3ajeTHuIa Tpaje.’

YV Hemaukom rpaljaHcKoM 3aKOHHUKY® Ce TIOMUELE Kao je[laH 0/ 00I1Ka
CYBJIACHMIIITBA W jaBJba C€ y JAPYLITBY, 3ajeHUIIA J100apa (3ajeqHuIia
MMOBHHE OpauHKX JPyroBa) 1 HacIeNHIYKOj 3ajenuun.’ lakie, y Hemaukom
rpal)aHCKOM 3aKOHHKY CE€ CYBJIACHHINTBO, Ka0 CBOjHHA BHUIIE JIHIA Ha
(U3NYKN HETOJIeJbEHO] CTBAPH, MOXKE TMOjaBUTH Yy OOJUKY CyBJIACHHUINTBA
Ha JieJIoBe (3ajeHUIIC Ha JICJIOBE) KOje HACTAje Ha OCHOBY IPABHOT M0CTIA UITH
3aKOHAa U 32 KOj€ je KapaKTePUCTUYHO J]a CBAKU CYBIIACHUK UMa ofipeleHu aeo
CTBapH KOjH je U3paxkeH OpojkaMa, OJHOCHO Jia BelieM Opojy JuIa jeiHO IpaBo
3ajeIHMYKH MIPUIIAJIA, 33 PA3JIMKY O]l 3aj¢IHMYKE CBOjIHE KOja MOXKE HACTaTH
caMo y 3aKOHOM IPONHCAHUM CIIy4ajeBUMa M KOja MPHUMapHO MPEACTaBba
3ajequuiy Jguia. OcuM Tora, CBakH CyBJIACHUK CYBJIACHUYKE 3ajeIHHIIC HA
JieIoBe OBJalilieH je 1a caMOCTaIHO PaCIoiake ACJIOM CTBApH, 32 Pa3JIuKy
071 33jeTHMYKOT BJIACHUKA KOjU TO HUje.®

4 A. T'amc, bpauno u nopoouuno umosuncko npaso, Hayana xmura, beorpaxn, 1966, ctp.
25-29.

5 B. bemaj, O 3ajeonuuxom eracnuwmey, [lpaBHa pujed — Yacomnc 3a npaBHy TeopHjy u
npakcy, 6p. 32/2012, ctp. 133.

6 Tekct 3akoHuKa jocTynaH Ha https://dejure.org/gesetze/BGB

7 Un. 705.,1415. m 2032. Hemauxor rpaljaHCcKOT 3aKOHHUKA.

8 A. Maranuh, Pazepenyhe cyseracnuuxe 3ajeonuye, 300pHuK panosa IlpaBHor dakynrera
Creyummmura y Pujernu, 6p. 1/2008, ctp. 18.
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Hamre nmpaBo, mo3Haje HEKOTUKO OOHKa 3ajeJHUYKE HMOBHHE, ITPH
YeMy ce y Hallloj JINTepaTypu He Moxke Hahu oriita AeGUHHIIN]A 3ajeTHUIKE
MMOBHHE, KOja OM y TIOTIIYHOCTH CaJip)Kajia CBE BeHEe KapakTepucTuke, Beh
Ce y TCOPHjU MOPOJIMYHOT U HACJICIAHOT MpaBa MOjMOBHO ojipel)yjy mnojaBau
00JIHIIN 3ajeAHUYKEe UMOBHHE, KOJU Cy MPEIMET peryjucama OBUX I'paHa
npasa, JIOK ce Y JOKTPHUHH CTBApHOT MpaBa JAcGUHHUIIC TOjaM 3ajeTHHUKE
CBOjHHE, Ka0 Haj3HA4YajHHjer paBa U3 cacTapa 3ajeiHnYKe nMoBHHEe.’ Mako
CBe 00JMKE 3ajeJHUYKE MMOBHUHE KapaKTEepHUIlIe MMOBHHCKO 3ajeHUIITBO
u MehycoOHa moBe3aHOCT TUTYJIapa Kpo3 Heoupel)eHOCT BUXOBUX Yiela y
3ajeJJHUYKO] IMOBHHHU CBE JIO JIe00€ MCTE, 32 CBAKH Ol OOJIMKA 3ajeTHUIKE
MMOBHHE MPOIHCaHa Cy MoceOHa MpaBuia Koja cy CBOjCTBeHa ojpelheHoM
00JIMKY 3ajelHUYKe UMOBHHE. Tako je 3ajefHMYKa UMOBHHA CYyTIPYKHHUKA U
BaHOpauHUX napTHepa perynucana wi. 171-185. u 191. [lopoauuHor 3akoHa,
a YJaHoBa nmopoanvHe 3ajennure wi. 195. Tlopoauunor 3akona.'’ 3ajenHndka
CBOjHMHA CaHACIIETHUKA PETyIIncana je 3aKoHOM 0 HacehuBamy,'! a HeeJbuBa
CBOjMHA HAa 33jeIHMYKUM JICJIOBUMA 3Trpajic ¥ ypehajuma y 3rpau 3aKOHOM O
OCHOBaMa CBOJMHCKOIPABHUX OIHOCA'? 1 3aKOHOM O CTAHOBAbY H O/p)KaBamby
srpana.’’

2. 3aKoHCKHU Opa4YHM MMOBHHCKH PeKMM Yy HALLIEM IIPaBy U
MoryhHocT pacnosiaramka npeaMeToM 3ajelTHHYKe MMOBUHE

3akspydemeM Opaka CynpyKHHUIU CTyMajy y OpojHe U pa3HOBpPCHE
OITHOCE, KOjU ce MeljyCOOHO pa3uKyjy mpemMa IBHUX0BOj IPaBHO] MPUPOIH U
3aHavajy 3a Opak U MOPOAUILY, TP UEMY je UICHTUTET CyOjeKTUBHOT IIeMEHTA
Yy CTBapu MHTCI'PpaTUBHU (I)aKTOp Y CBUM THM OJHOCUMa W NETCPMUHAHTA
CHEIU(pUIHOCTH peTyIaTuBe IPaBHUX JejcTaBa Opaka.* 3akoHCKH
WMOBHHCKH PEXHMM y HalleM IpaBy oOyxBaTa 3ajeHHYKY W IMOCEOHY
MMOBHHY CyNpyXHUKA. IMOBHHA KOjy Cy OpauHH APYTOBH CTEKJIH PaJoOM y
TOKY Tpajama HUXOBE 3ajeHUIIE )KUBOTA MIPEJICTABIbA IbUXOBY 3ajeTHUIKY
umoBuHy." TIprMeHa oBe ompende y MpaKkcy je BeoMa CIIOXKeHa, a Hajuenhe
j€ CITIOpHO KOjH C€ CBE pajl MOpa BaJIOPH30BATH IIPUIIMKOM YTBphUBarba yiena

9 H. Ilerpymmh, op.cit, ctp. 12.

10 ,,Cn. tmacauk PC*, 6p. 18/05, 72/11 - np. 3akoH u 6/15; y namem tekcty [13C.

11 ,,Cn. mmacauk PC*, 6p. 46/95, 101/03 — onnmyka YCPC u 6/15.

12 ,,Ci. muct COPJ*, 6p. 6/80 u 36/90, ,,Cn. muct CPJ, 6p. 29/96 u ,,Ci. tmacauk PC*, 6p.
115/05-np. 3axoH.

13 ,,Cn. tmacauk PC*, 6p. 104/2016.

14 . Pamuh, Ilpupooa cmeapu 3a auumy ynompeby — nocebHa unu 3ajeOHUYKd UMOBUHA
cynpyarcnuxa, lomummax [TpaBHor dakynrera Yausepsurera y bama Jlymm, 6p. 36/2014, ctp. 30.
15 Yn. 171. ct. 1. IlopoguyHor 3akoHa.
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CYNpY’KHUKA y 3ajeJHIYKO] IMOBHHH U O] KAKBOT je 3Hauaja Ouia ynorpeda
noceOHe MMOBHMHE CYIpPY)KHHUKA IPHU CTHIAKY 3ajeHUYKE UMOBHHE.'®
Jlakie, 3alITUTa UIMOBUHCKMX MHTEpECa CylpPYKHHUKA CE Y HaIIeM MpaBy
0CTBapyje Kpo3 3aKOHCKM MMOBUHCKH PEXKHM KOjH KapaKTEPHUIIIEe CTBAPAHE
3ajeIHMYKE UMOBHHE 3a BpeMe Tpajarba Opaka u MocTojambe MoceOHe UMOBUHE
CyHpyXHHUKa,'” Ipu 4eMy MoCToju ¥ MOryhHOCT 1a CynpyKHUIH, pykoBoaehn
Ce COINCTBEHMM HMHTEpEecHMMa, [pyraduje ypele CBeje HMOBHHCKE OIHOCE
OpadHUM yroBOpoMm.'®

OCHOBHE KapaKTEPUCTUKE 3aje/JHUYKE MMOBHUHE OpauHUX JIPYTroBa, Y
PEKHUMY 3ajeIHHUKE MIMOBHHE KOjH 1ocToju y npaBy LlIBajuapcke, Uranuje,
Pycuje, a koM mpunana ¥ Hall IPaBHU CUCTEM, OJHOCE C€ Ha CaJPKHUHY,
yIpaBJbame U pacroiarame, Kao 1 Ha MoJIeTy 3ajeJHHYKe MMOBHHE Koja ce
CTBapa 3a BpeMe Tpajama Opaka.

VipaBibambe U pacrosarambe UMOBUHOM y HAIIIEM ITPaBY j€ CIOPa3yMHO U
BJKH 3aKOHCKA IPETIOCTABKA jeJHAKUX y/IeNa, IOK CE Y PeKUMY OJIBOJEHOCTH
HMMOBHHA KOjU PEXKHUM j€ Ka0 3aKOHCKM HMOBHUHCKH PEKUM TIpeiBul)eH y paBy
Benuke bpurtanuje jour on 1882. rogune, kana je [lapnament ycojuo Marri-
ed Women’s Property Act, 3a Bpeme Tpajama Opaka He cTBapa 3ajelHUYKa
MMOBHHA CYIPYKHHKA, OCUM aKO Cy OHHM JIpyrauuje yroBopuiu,'’ 1ok je
3a 3aKOHCKHM OpayHM MMOBHHCKHU pexuM y Hemadkoj KapakTepUCTUYHO J1a
Cce 3a BpeMe Tpajama Opaka MpUMEYje PeKUM OJIBOJEHOCTH UMOBHHA, JIOK
ce y ciyd4ajy NpecTaHka Opaka MpUMEHY]e PEXKUM OJIJIOKCHE 3ajC/[HULIC
npuxoxa.>’

16 C. Csopuan, Amosuncku oonocu cynpysicnuka npema Ilopoouunom 3axony Penybauke
Cpbuje, 360pHuK panosa ,,HoBuHe y mopogudHoM 3akoHOmaBcTBY , 2006, cTp. 158.

17 TlocebHy MMOBHHY CyNpYy)XHHKAa YHHH HMOBHHA KOjy j€ CYNPYXHHK CTEKao IIpe
CKJIanama Opaka, Ka0 ¥ UMOBHHA KOjy jeé CTeKao y TOKy Tpajama Opaka, 1eo00M 3ajeHHIKe
HMMOBHHE OTHOCHO HaciieheM, MOKJIOHOM WITH IpyT'HM IIPaBHUM IIOCIIOM KOjHM Ce IPHOaBibajy
HCKJbYUYMBO TpaBa, Wwi. 168. [Topoanunor 3akona. Tako Ha mpuMep ymTeheBrHa Kojy jenaH
CYNPY)KHHK MMa Yy TPEHYTKY 3aKk/bydema Opaka Ipe/CTaBba HHEroBy MOCEOHY MMOBHUHY.
VirreheBuna Moxe 1a Oy/e moceOHa IMOBHHA H KO je HoBaIl ymreheH TokoM Tpajarma OpadHe
3ajetHHUIe (aKo je, Ha IpHMep, OpayHnM yroBOPOM Iutata AeHrHICcaHa Kao MoceOHa NMOBHHA,
a ox mare je hopmupana ymreheBrHa). AKo IO IpecTaHKy OpadHe 3ajeqHune ymrehesnna
Oyne ysehama, cyn Tpeba, Ha 3aXTeB JAPYror CyNpyXHHUKa, Jla YTBPAM Ja JH je yBehame
IIPOY3POKOBAHO HOBIIEM U3 oceOHe mim 3ajequnake nMmosune; C. [Tanos, [Topoouuno npaso,
2010, cTp. 322.

18 Y. 171. ct. 2. IlopoguyHOr 3aK0Ha.

19 S. M. Cretney, J. M. Masson, Principles of family Law, 1997, ctp. 123, 124.

20 Buperu nmap. 1363 HI'3.
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2.1. Cnopa3symno ynpasware u pacnonazare
3ajeOHUYKOM UMOBGUHOM

CaapxxuHy MpaBa 3ajeJHHYKe UMOBHHE YWHE OBJAIIhema IpKarmba,
KopHuIIhema 1 pacioiarakba i CBa Ta CBOJUHCKA OBJIanThemha BPIIe lbUXOBH
HOCHOITH 33jeIHIYKH U CIOpa3yMHO. bpaunu npyrosu Mory melycoOHO
CKJIaNaTH YroBOPE U BhHMa 3aCHUBATH IIPpaBa 1 00aBe3e, 0CUM YroBopa KojuMa
ce MEHa 3aKOHCKM KIMOBHHCKH PEXXHM U yTOBOPa KOjUMa ce yHAIPe.| OAPUIY
IpaBa Koja UM I10 3aKOHY TIPUTIaajy (Ha IpuMep Ha 3aKOHCKO H3ApKaBambe,
Ha yIe0 Y 3ajeqHHYK0j UMOBHUHHU K 1p.)*! CynpyKHUIH MOTY CIIOPa3yMHO
MOJICTMTH 33jeIHUYKY MMOBUHY M MUMO 3aKOHOM ITPOITUCAHUX KPUTEPUjyMa
n3 uit. 180. 13, au To He MOTY YIMHUTH YHAIIPEN y Toriieny oynyhe nMoBHHE,
HHUTH C€ MOTY yHampen oapehm yaena y 3ajeTHUYKO] UMOBUHH, IIpaBa aa
PacKUHY YTOBOP O YIIpaBJbakby U pacroliaramy 3ajeJHHYKOM HMOBHHOM U3
g1. 189. I13, HUTH MOTY OACTYIIUTH O IIPABIIIA O ICjCTBY yIIHCA Y PETUCTap
HEMOKPETHOCTH Ha UME jeJTHOT, OJJHOCHO 00a CyNpyHHUKA, IIPOIHCAHUM Y
1. 176. ucror 3akona.”

CynpyXKHHK HE MOXKE pacrojiaraTH CBOjJUM HeoapeheHuM ymenoM y
3ajeIHIYKO] UMOBHHHU, HUTH T2 MOXKE ONTEPETUTH MPABHUM ITOCIOM Mehy
kuBuMa (4inaH 174. ct. 3. [lopomwmdHOT 3aK0HA), 3aTO IITO 3ajeIHUYAP,
300r Heolpel)eHOCTH KHETrOBOT yJIea, 3a Pa3JIuKy O]l CYBIIACHUKA, HE MOXKE
CaMOCTaJTHO YTOBOPOM IIPEHETH CBOje MPaBO Ha MPEAMETY 3ajeHUYKE
cBojuHe Ha Tpehe nume. Kana cy y muTamy MpaBHE ITOCIOBU Mel)y JKUBHUMA,
JEOWHO IITO MOYKE YIMHHUTH j€ J1a CBOj yIe0 IPEHECE Ha IPYTOT CYNPYKHUKA,
aay HUKAaKO Ha JWIa m3BaH 3ajexaure.” CBojuMm HeonpeheHuM ymeaom
CYIpYKHUK MOXKE PACIoJIaraTH jeIMHO MMyTeM TecTaMeHTa. >

2.2. Pacnonazare 3ajeOHUYKOM UMOBUHOM
00 cmpane jeOHo2 CynpysHcHUKa

AKO Cynpy>KHUK OTYHH CTBap 13 3ajeIHNYKE IMOBUHE, 0€3 CariacHOCTH
JPYTor CYynpyKHUKA, TAKaB YTOBOP j€ NPOTHBAH IPUHYAHOM IIPOIHCY U 300T

21 M. Wemuh, 3ajednuura umosuna y 6paunoj, 6aHOpaAuHOj u wWiupoj ROPOOUUHOJ 3ajeOHuyu,
ITpaBo — Teopuja n mpaxkca, 6p. 10-12/1994, ctp. 88.

22 M. JankoBuh, Mmosuncku pexcum y 6paky u nopoouunoj 3ajeonuyu, IlpaBHU KUBOT-
Yaconwc 3a npaBHY Teopujy U npakcy, op. 1/1981, ctp. 71. ,,Humrras 6u 6o yroBop xojum 6u
ce Tpehe JIuIe OBIACTHIIO 1a Y IMe JeTHOT CYTIPYKHHUKA yIEeCTBYj€ Y yIIPaBJbarby 3ajeHIIKOM
umoBuHOM ; O. Crankosuh, M. Opmuh, Cmeapro npaso, 2004, ctp. 165.

23 H. I'aBemma, Cmeapro npaso, Uudopmarop, 3arped, 1998, ctp. 528; [pyraumja je
CHTYyaluja KoJ{ IIpaBa CyCBOjUHE - BUeTH WL 13. 1 14. 3akoHa 0 0CHOBaMa CBOjHHCKOIIPaBHUX
ofiHOCA.

24 J. Craunmmmh, 3ajeonuyxa ceojuna y npasy Penyonuxe Cpncke, 360pHuK pagosa [IpaBHOT
¢axynrera y Mcrounom Capajesy, 6p. 5/2009, ctp. 353.
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tora je Huiuta.” CynpyXHHIIH, JaKje, MOTY IyHOBa)XHO pacrojaraTu
3ajeTHUYKOM UMOBHHOM CaMO YKOJIMKO Cy C€ IMPETXOJHO CIOpa3yMeln O
Tome.?

JocneaHa mprMeHa OIMIITEr MpaBuiia O YIpaBJbakby U Pacloyiaramy
3ajeJHHYKOM MMOBHHOM Y€CTO JJOBOJM JI0 TIOBpeIe HHTEepeca Tpehux Iuiia,
aJIl 1 10 KOMIIPOMUTOBAKA IMIPUHIUIIA IPABHE CUT'YPHOCTH.

Mebhytum, y Teopuju cpehemo Mutsbema Jia mpupoia mpaBuia, mo Kome
je 3a pacriosiarame CTBapuMa U3 3ajeJHIYKe UMOBHHE HEOIIXO/IHA CaTrIaCHOCT
CYNpy»XHUKa, HE yryliyje Ha CAaHKIIM]y HUIITABOCTH. Y CYNPOTHOM, TaKaB
yroBOp HE OM MOrao KOHBAJIUANPATH, YaK U aKO pa3Jior HUIITAaBOCTH KaCHHjE
ormagHe. Ha mpumep, ako ce Apyru CynpyKHHUK HAKHAJHO Carjiacu ca
pacronarameM MK CYNPYKHUIU 3aKJbyde CIOpasyM O e00u 3ajeHUYKe
MMOBHHE, 110 KOME IPEAMET CIIOPHE MPOJaje ylia3u y MoceOHy HMOBUHY
cynpy)kKHUKa TpajaeHca.”’ Jlakiie, YKOJIMKO je M30CTala CariaCHOCT jeIHOT
OJ1 CYIIpy>KHHUKa 32 pacroiarai¢ CTBaprMa U3 3ajeJHUYKE UMOBHHE, APYTH
CYIPYXHUK C€ MOXC YCIPOTHUBUTHU TAKBOM pacliojlaralby W TpaXKUTH
NOHUIITEHE, a CyI0MHA TaKBOT' IIPaBHOT MOCIIa 3aBrcuhe o1 Tora Ja Jiv je
tpehe nurie, cayroBapau 6uino caBecHo.? TToTpe6Ho je makie, 1a Tpehe nure,
HHj€ 3HAJIO HJIU TIPeMa PEJIOBHOM TOKY CTBApH, HHje MOPAJIO 3HATH Jia APYTH
OpavHM IPYT HHUjE 120 CBOj MPUCTAHAK U TO JEMHO YKOJIUKO OH CE Pajiuiio
0 TEPETHOM IPABHOM IIOCIY, jep 3a OECTepeTHH MPaBHH OCA0 0Ja3U y
0031p caMO U3PUYHUT IPUCTAHAK U APYTOr OpadHor 1pyra.”’ AKo je y muTamy
pacroJjarame MoKpeTHUM CTBapHMa U3 33jeIHNYKE MMOBHHE 0€3 CariacHOCTH
Jpyror CyNpy>KHHUKa yroBop ce Hehie MOHHUIITUTH YKOJIMKO je CTHIIaJIal]
0MO caBecTaH M aKo je cTBap NpubOaB/beHA y3 HaKHa/y. 3a pacroJiarame
HNOKPETHUM CTBaprMa YyOOH4YajeHO Ce MPETIOCTaBJba Ja je CYNpPYIKHUK
O0uo oBnarihieH o o Ipyror OpavyHoOr JApyra U caBeCTaH CTHUIAjall O 1o
IPaBUIIMMA O OJIP3Kajy MJIM CTUIIAlby CBOjHHE Ol HEBIIACHUKA MOTa0 OJ[PKATH

25 C. Byxosuh, Komenmap Ilopoouunoe 3axona, IlocnoBan 6upo, beorpax, 2005, ctp. 147.
26 O6a Opauna Jpyra NpencTaBibajy y OXHOCY Ipema TpehuM Jmnmma jequHCTBO, 3a
Pa3nuKy O THTYyJapa IIpaBa CyCBOjHHE y KOM CIIy4ajy je CBaKH CyBJIACHHK MOTITYHH BIACHUK
CBOT QJIMKBOTHOT JIeJIa, 1a CBAKM €0 CTBApH HA KOjOj IIOCTOjU IIPABO CYCBOjHHE MOXE OUTH
mpexMeT rmoceOHor nmpaBHOT npometa (otyheme, onrepeheme) kako Mely sxuBHMa, Tako u
3a ciIydaj CMpTH. Y Cllydajy Tpojiaje CyBIACHUYKOT JeJla OCTAIH CYBJIACHUIN MMajy IIPaBO
Ipede KyNOBHHE, CaMO aKo je TO 3akoHOM oxapeheno (wr. 14. ct. 3. 3akoHa 0 OcCHOBama
CBOjHHCKOIIpaBHUX oxHOoca); M. bocusbunh, IIpaso 3ajeonuuxe ceojune, IlpaBHN XUBOT, Op.
11/1980, ctp. 20-21.

27 H. Temmwh, O 3ajeonuuxoj umosunu cynpyscnuxa, Ipasuu xusot, 6p. 10/2006, ctp. 261.
28 3. [lomasuh, [Topoouuno npaso, [lpasan dakynrer y Kparyjesiy, 2007, ctp. 359.

29 M. Ulemuh, op. cit, ctp. 94.
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yYroBOp MyHOBaXHUM.’® Y morjieny pacrojiaralbeM HENOKPETHOCTHMA,
MpaBHU [0Ca0 ce Hehe MOHUIITHTH aKo je cTUajal 0o caBecTaH, LITO
HopasyMeBa Jia je y jaBHE PEerucTpe HEMOKPETHOCTH Kao jeJIMHU BIACHUK
01O ymucaH CynpyKHHUK KOjH je 0TyhHO HEMIOKPETHOCT U J]a CTULANall HHje
3HA0 HUTH je MOTA0 3HATH Jia CC PajJH O HEIIOKPETHOCTUMA M3 3ajeTHHUKE
MMOBHHE CyNpyKHHKA.'

Jlakiie, mpaBUIIO 10 KOME j€ HUILITAB IIPABHU 110CA0 KOJUM CE PacIIoake
3ajeIHMYKOM CBOJUHOM OJI CTPAHE JeJHOT CYIpYyXHHKa 0e3 carjacHOCTH
JPYTOr, IOBOJH y KOJIM3Ujy JIBa Ba)KHA Hauesla MMOBUHCKOT TIpaBa: Hauend
nemo plus iuris ad alium transferre potest quam ipse habet v Ha4yesa MOBEPeHa
y 3eMJbHIIIHe Kibure.”> [Ipema mpBoM Hayeny CynpyKHUK KOjU pacroiaxe
3aje/IHNYKOM CTBAapH HEe OM MOTao Ha JPyrora MPEHETH BUIIIE PaBa HEero IITO
MMa caM, YMMe C€ IITUTH MHTEPEC IPYror CynpykHuka. Mehytum, npema
JPYroM Hadvely, JIUIE KOje CTyTa y PaBHU OHOC Ca jJeTHUM CYTIPYKHUKOM,
KOJjH je YITUCaH Y 3eMJbHIITHE KIbHTe Ka0 BIIACHUK CTBApPH, IOKJIaiha MOBEPCHE
3eMJBHIITHUM KEbUTama 1, u3Mel)y 0CTasior Ha OCHOBY 3€MJbHIITHO-KEbHKHOT
CTama 3aKJbyuyje mpaBHHU mocao. ** [IpumeHoMm oBor Hadena obe30ehyje
Ce 3alITHTa CABECHOM (TIOLITECHOM) CTHIIAOILY, KA0 H CHUTYPHOCT IIPaBHOT
IPOMETa, OHOCHO MMOBEPEHHE Y MPABHM MOPEIaK U y jaBHe Kibure.>* Jlakie,
pajy 3alITUTE MPABHOT IIPOMETa, YKOJIHMKO je Tpehe ynie Ouino caBecHo,
TakaB IPaBHH MOCA0 Tpeda CMaTpaTH MyHOBAKHUM, C THM IITO omTeheH!
3ajeHuYap UMa paBo Jia TPaXKU HaKHAJy OJl 3ajelHuYapa KOju je MMOBHHOM
HeorJaniheHo pacronarao,® 1ok he y ciaydajy HecaBeCHOT CTHIIA0Ia KOjH je

30 C. Hakuh-Momuposuh, Mmosuncku oonocu cynpyscnuxka u eanopaunux napmuepa —
6any2080pHU pedcum, 300pHUK pajoBa ,,HoBo mopomnaHo 3akoHomaBcTBo , 20006, cTp. 440.
31 3.Ilomwaswuh, op. cit, ctp. 359; A. PagoBanos, Cyceojuna, 3ajeOHU"Ka u emadicHa C80juta
npema Haypmy 3axonuxa o ceojunu u opyeum cmeaphum npaguma Penyonuxe Cpouje, IlpaBHa
pujed — Yaconuc 3a mpaBHy Teopujy u mpakcy, op. 16/2008. ctp, 293.

32 Oppendom ui. 241. Hanpra 3aKoHMKA IIPOIHCAHO je Ja caBeCTaH CTUIIANAL] CTHYE ITPABO
CBOjHHE WJIH JIPyTO CTBApHO IIPaBO y OJHOCY Ha ey CTBap: 1) Ha MOKPETHO] CTBAPH, KOjy
j€ IyHOBa)KHHUM IIPaBHHUM ITOCIIOM IIPHOABUIIO Y3 HAKHAY M KOjy My je 3ajeJHIYap Ipeaao y
Jp>KaBHHY; 2) Ha HEMOKPETHO] CTBApH, KOjy j€ ITyHOBAXHUM IIPaBHUM MOCJIOM IIPHOABHUO Y3
HaKHA/y O jeJIHOT WJIM BHIIIE 3ajeJHAYapa KOju Cy OWIM yIHCaHHW Kao BIACHHIM Y jaBHOM
peructpy.

33 . Paguh, Pacnonacarwe 3ajednuuxom cmeapu — peramugusayuja 3a6pane pacnoiazarea
cmeapuma 'y 3ajeOHuykoj ceojunu 6e3 caeracHocmu ceux 3ajeonuuapa, IlpaBHa pujed —
Yaconwc 3a mpaBHy Teopujy u npakcy, op. 28/2011, crp. 303-305.

34 B.Kopah, Haueno Nemo plus iuris...u pacnonaearse 3ajeoHuuKom c60juHoM Ha NOKPEmHUM
u nenokpemnum cmeapuma, 36opuuk [Ipasuor daxynrera y Iloxropumm, 6p. 38/2008, ctp.
696.

35 M. bocwpunh, op. cit, ctp. 33.
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3HA0 JIa jeIaH CyNpy >KHHUK Pacriojiake NPeMEeTOM 3ajeJHHUKEe MMOBHHE 0e3
CarJIaCHOCTH JIPYTOT CyNpYyKHUKA, OUTH HEMyHOBakaH.

Wmajyhu y Buay 1@ ce cajia yroBop O yIpaBibakby U pacrojiaramy
32jeJHUYKOM MMOBHHOM KOja C€ OJJHOCH Ha HEMOKPETHOCT CaYyuaBa y
nucanoj GopMu y 00JIMKY jaBHOOEIISKHUUKH ITOTBpleHe HCIIpaBe 1 YIUCYyje
y perucrap npapa Ha HEIOKPETHOCTUMA, MUIIJbeHa cMO J1a he yoyayhe Outu
Marbe CIIOpOBa M0 OBOM MU TAbY, 3aTO IITO ie HOTap y MOCTYNKY cacTaBibamba
HOTapPCKOT 3aIlica YIO30pUTH YTOBOPHY CTpaHy aKko CMaTpa Jia HeMa IpaBo
Jla CKJIonu opehenn mpaBHM TOCA0.

3. HacTraHak u cacTaB 3ajeflHMYKe HMOBHHE CYNIPYKHUKA

3ajenlHUYKa UMOBHHA je OHa MMOBHHA KOJy CYy CYyNPYKHHIIH CTEKJIN
pasioM y TOKY Tpajarba 3ajeHuIE )KuBOoTa y Opaky.’’ 13 3akoHckH oapeljernor
TrojMa 3ajeJHIYKe MIMOBHHE TIPOU3MIIA3H [ Cy PaJl CYPYKHHUKA U TIOCTOjarbe
3ajeIHHIIC )KUBOTA HEOIIXOJHHU CY YCJIOBH 32 H-EH HACTaHAK.

3ajeqHUYKa UMOBHHA OpayHUX JIPYyTOBa CTEYEHA HHXOBHM PasioM
y TOKy Opaka je Hy)XHa MOCJeIuIla PaBHOINPABHOCTH CYyIpPYXHHUKA,
yuBpInhuBama 1 oJip>kaBarmba Opaka v IPHHIIKIIA jeJHAKOT BpeTHOBAba paja
y OpauHoj 3ajeqHuUIM Oe3 0031pa 0 K0joj BPCTHU pajia je ped, Ia cBa CpecTBa
KOja Cy CT€UeHa pajioM OpauHUX JPYroBa y TOKy Opaka, U CBE OHO WITO je
THM CpPeICTBHMa HabaBJHEHO, TIPEACTABIbA IbMXOBY 3ajeIHUUKY HMOBHHY.*®
[Ipeamer 3ajeqHUYKE UMOBHHE CYIIPYKHUKA IPEICTaBIbajy CBa MMOBHHCKA
npaBa M 00aBe3e Koje Cy MOCPETHO WU HEMOCPEIHO CTEKIIN CYTPYKHUIIN
y Toky Opaka. To cy cTBapHa mpaBa (IpaBo CBOjUHE, [TPABO 3aJI0re, MPaBO
CITy»0EHOCTH, pealTHi TePETH) U 00IUTaIlOHa ITpaBa U obaBese.>

Jlo cTunama 3ajeJHIYKe UMOBUHE MOPE]] HEMOCPESIHOT paja KOjuM
ce cTBapajy HOBE €KOHOMCKE BPEIHOCTH, JOBOJIU M MOCPEAAH Pall, KOjU
HE JIOBOJM JI0 HEMOCPEIHOr CTBapama eKOHOMCKHUX 100apa, Beh ce paau
0 JIeTaTHOCTHMA KOjUMa ce JIONPHHOCH O4YyBamy rnocrojehe 3ajemHuyke u

36 Ha nuBoy EBporncke ynuje 2007. rogune nouer je Harnpt Perynatuse (Draft Regulation)
KOJUM ce IITUTH ayTOHOMHMja CTpaHaKa M INpyxa e(UKacHa 3allTHTa MHTepecuMma Tpehnx
mina. Kanga cy y nuramy OpakoBu ca HHOCTpaHUM eneMeHToM HarpT He cagpxu onpende
0 MEepO/IaBHOM MpaBy Koje ce MMa NpUMeHUTH Ha criopHu ofHoc; C. 1. Nagy, The European
Commission’s Draft Regulation on the Conflict of Law of Matrimonial Property — Some
Conceptual Questions, Thematic Collection of Papers ,,Harmonisation of Serbian and
Hungarian Law with the European Union Law, ITpaBau dakynrer y HoBom Cany, 2013, ctp.
425.

37 Y. 171. IlopoauuHor 3akoHa.

38 . Cranummwh, op. cit, ctp. 351.

39 . Jesruh, Ilpunoz oopehersy nojma u npeomema 3ajeonuuxe umosume cynpyed, AHanu
[IpaBHor dakynrera y beorpany, 6p. 1-2/1971, crp. 121.
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noceOHe uMoBHHE. TakaB paji MOKe OMTH BeoMa pa3jIMyuT, IITO YTBphyje
CyJl y CBaKOM KOHKPETHOM CJIyuajy, a 3aKOHOM je IpornucaHo ja Behu yueo
JemHOT CyIpY’KHUKA y CTHIAY 3ajeAHUYKE HUMOBHHE 3aBUCH O]l HbEIOBHX
OCTBapeHMX MPHX0/a, Bohewa mocioBa y nomMahnHCTBY, cTapamy O JIelu,
cTapamwy 0 UMOBHHH, T€ APYTUX OKOJHOCTH OJ] 3Ha4aja 3a OJpKaBambe HIIU
yBehame BpeqHOCTH 3ajeiHndKe uMoBuHe.* Jlakiie, 3aKOHOM Cy HaBelICHE
caMo HEKe JICNIaTHOCTH CYNPYKHHKA JIOK je 3aJaTak cya /ia, y 3aBUCHCTH
OJ1 IOKa3HKX MpeJIora CTpaHaKa, y CBAKOM KOHKPETHOM CIIy4ajy y KOME je
OCIIOpEHa 3aKOHOM MPOIKCaHa MPETIOCTABKA O JeIHAKOM Y/IEy CyTpyKHUKA
y CTHIIakby 33jeIHUYKEe HMOBHHE," yTBpP/HM KOje Cy NeTaTHOCTH CYIPYKHHUIIU
npey3uMalii 3a BpeMe Tpajama Opaka, a 1mTo je 1oBelio 1o Beher qonpuHoca
JEITHOT O]l IhUX Y CTHILIAY 3ajeITHUYKE HMOBHHE.

O 3Hauajy 00aBsbarba MOC/IOBa Be3aHUX 3a (DY HKIIMOHHUCAHHE TIOPOIHIIC
yKa3yje ce U y nmpaBuMa KOJ KOjUX je Kao 3aKOHCKH MUMOBHUHCKU PEKUM
npuxBahieH peKUM OJIBOJEHOCTH MMOBHHA, Kao IITO je TO CIAy4aj y MpaBy
Benuke Bputanuje, y KOM ce MPEKO YCTAaHOBE MOPOAMYHOT OMa MpyIKa
3aIlITUTA CYNPYKHUKY KOJU je TIOCPEAHUM PaIOM JONPHHOCHO OYyBakby
3ajenHnykor fomahnucTa. Yak vy cuTyalnuju Kaja ce paJu o mopoauiama
ca TpaJIMIMOHAIHUM BPEIHOCTUMA Y KOJUMa CyNpyra npey3umMa HoTHyHY
Opury o noMaliiHCTBY M OKO Here Jele, 0K j€ jeJIMHO CYNPYT Yy paiHOM
OJTHOCY, TIOCTOjH jeTHAKOCT n3Mel)y BpeIHOCTH MOCIoBa Koje 00aBsba cynpyra
y nomahuHCTBY, ca BpeqHouIhy paja cynpyra, KOMe je 3aXBajbyjyhu bbeHUM
Hamopuma oko Opure 3a nopoauily 6mio omoryheno jaa 3apalyje u ctapa
E€KOHOMCKE BPETHOCTH.

40 Y. 180. cr. 3. [TopoauuHor 3aKoHa.

41 TIlpernocTaBiba ce Aa Cy yJelH CyNpy)XHHKa y 3ajeTHHNYK0j UMOBHHH jexHaku (wi. 180.
ct. 2. [lopoauaHor 3aKoHa).

42 S. M. Cretney, J. M. Masson, op. cit, ctp. 124. IlopoguuHu oM je 4ecTo 3HadajaH aeo
HMMOBHHE CYyIIPY’KHHKA I1a, YKOJIMKO HAKOH IIpecTaHka Opaka Jiohe 10 criopa y Iomiey CBOjuHe
HaJl HCTUM, HCTOBPEMEHO Ce O/UTydyje M O mpaBy Kopumrthema kyhe. Moxe OuTH OTpeOHO
Jla ce mpatu (pUHAHCHjCKa HCTOpHja CTpaHaKa IT04YeB Off IIePUO/ia 3aKJbydermha Opaka, Kako Ou
ce yTBPIWIO OJaKjie MOTHYEe HOBAIl KOjH je KopHuirheH 3a KyloBHHY Kyhe | 3aIITo je ImpeHoc
M3BpIIEH Ha jeTHOT CyNpyXHHKa. Moe ce, Ha IpuMep, IECUTH U 1a je Kyha KyrbeHa Ha HMe
CyIpyTe 3aTo IITO je HBeH CyNpyT OMo Ha aKTUBHO] Ciryk0H. Yak 1 kana cy oba cynpyKHHKa
YJIOXKHIIa HOBAII, Cy/l MOXKE OJUTYUTH JIa jeIaH CyNPYKHUK MMa IIPaBo Ha yIe0 y TOPOANIHOM
JIOMY, a IPYTH jeIMHO Ha HOBYAHU U3HOC 3a KOjH je yTBpheHo 1a je ynoxwuo y kyhy. MehyTnm,
YaK U KaJia je CBe TO peleHo, MpaBo Kopunhema kyhe Moxe npecTaBbaT noceban mpoodiem.
Yak u y ciaydajy Kaja je miaharme IesIoKyITHOT H3HOCca KyITIoNpo/ajHe IieHe Kyhe H3BpIIeH o1
CTpaHe CyIpyra, MOKe BaKHTH ITPETIIOCTaBKa J1a jé CyNpyTr HMao HaMepy Jia CyIpy3n YIuHN
MIOKJIOH, KA0 pe3yiTaT MIpUMEHe YCTAaHOBE trust, y KOM ce CIydajy CyIpy3d MOXKe NpHU3HATH
npaBo kopumrhema Ha uctoj; E. L. Johnson, Family Law, Sweet & Maxwell Limited, London,
1965. crp. 81-83.
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Cga oBnamhema U3 caJpXUHE 3aje[HUYKE HMOBUHE HE MOTY CE€ HU
NPaBHO HU (PaKTUUKH OCTBApUTH 0€3 MOCTOjarba 3ajeIHUIIC JKUBOTA OpauyHIX
JPYToBa, KaKo 3a BpeMe Tpajarba Iy HOBaXKHOT Opaka, TaKo U 32 BpeMe Tpajarma
HHIITABOT Opaka, KOju MPOM3BO/IH IPABHA JICjCTBA CBE 10 PABHOCHAKHOCTH
npecy/ie 0 mpecTanky Opaka nonumTemem.* [locrojarme 3ajeJHHLIE )KUBOTA,
Kao0 HYy’)KHE MPETIOCTaBKe HACTAHKA 3aje/IHNYKEe UMOBHHE y HAIIIEM IIPaBY,
10/Ipa3yMeBa [0CTOjake 3ajeAHHUKOT OpauyHOT )KHBOTA, OJJHOCHO TIOCTOjambe
3ajelHNYKOr JoMahMHCTBA y YMjeM OKBHUPY CyNpYyKHULIU Bpiie Mehycobne
OpauHe J1yKHOCTH, Mel)ycOOHO ce moMaky U mopKaBajy u umajy oapeheHo
E€MOLIMOHAJIHO JEIMHCTBO, T1a je Tope]l M0CTOjaha HABEACHOT 00jEeKTHBHOT
eJIEMEHTa, TOTPEOHO J1a Cy/l Y CBAKOM KOHKPETHOM CIy4ajy YTBPAH U
MOCTOjabe CY0JEeKTHBHOT €JIEMEHTA KOJU C€ MAaHU(ECTY]je KPO3 KEJbY U BOJbY
CYNpY’KHUKA Ja OApXKaBajy Ty 3ajeaHuiy.*

Kanma cy y nuramy 3ajeHUIIE XMBOTA KOje Cy JIyro Tpajaje, y
MOCTYIIKY JIe00€ 3ajeJHIYKe HIMOBHHE, KaJia Mel)y CyIpyKHUIMa He TOCTOjH
CarJlaCHOCT OKO TOTa IIITa YNHH IHXOBY TIOCEOHY, a IITa 3ajeIHUYKY UMOBUHY,
Hajrpe ce yTBphyje Koja mpaBa cy CTEUeHa paJioM, a Koja Ha IPyTr'y Ha4KH, IITO
HUje HUMAJIO JIaK 3a/1aTaK, 1a TeK HAKOH OJiBajama MoceOHE 0] 3ajeIHUUKE
MMOBHHE MOXKE C€ MPUCTYIUTH YTBphHHUBamy IONMPUHOCA CyNPYKHHKA Y
CTHUIIAY 33jeJHUYKE UMOBHHE.

4. Paj cynpy»KHUKA KOjUM ce CTBApPajy HOBe eKOHOMCKe
BPeIHOCTH K0 YHHMJIAL HACTAHKA 3ajeJHHYKe HMMOBHHE

W3 nocamanimer u3arama y Be3H ca CacTaBOM 3ajeTHUYKE MMOBHHE
3aKJBYUYHIIA CMO J1a j€ YV TIOCTYTIKY FheHE Jeo0e Hajipe MOTPEOHO OABOJUTH
nmoceOHy UMOBHHY O 3ajeJHIYKE NMOBHHE CYTIPYKHHUKA, ONTHOCHO YTBPIUTH
J1a JIM je TIpU CTUI[akby HEKOT MpeaIMeTa MMOBHHE OHO ITOCPEN paj uiin He.*

43 C.Ilanos, [Jejcmea npecmanxa 6paxa, Pazpoj npasraor cucrema Cpbuje n xapMOHM3anuja
ca npaBoM EV, I1paBru ¢axynrer, beorpax, 2008, ctp. 106.

44 A.Tawmc, op. cit, cTp. 42-43.

45 ,llocebHy MMOBHHY CauMmbaBa CBE OHO INTO Cy OpadHM IPYrOBM HUMald y BpeMe
3acHMBama OpayHe 3ajeHUIIe W OHO IITO Cy CTEKIM 3a BpeMme OpadHe 3ajefHHIEe, aln Ha
NPYTH HauuH a He pajgoM (Hacnehe, mokimoH). HakoH mTo ce o1Boju moceOHa Of1 3ajeTHIIKe
HMOBHHE, ITOTPEOHO je J1a Cyx YTBPIH KOJIHKO je OpadHu ApYT pajoM JONPUHEO HACTajamy
3ajeTHUYKe MMOBUHE WM APyraddje pedeHo TpebGa yTBPAUTH PagHU yAEO OTHOCHO PaJHH
JIOIIPHHOC CBaKor OpadHor apyra. [Ipu ToM BoanTh padyHa j1a ce JONPHHOC HE YTBphyje camo
nmajyhu y Buy 3apany cBakor OpadHor apyra Beh m momoh jexHor OpadHOr Ipyra Ipyrom,
Bohemy momahmx IocioBa, crapamy W OJpXKaBamky HMOBHHE, M CBAaKOM JPYroM OOIHKY
pana y ynpaBibamy, OApkaBamy U yBehamby NMOBHHE, a IIOCEOHO TPYyHy OKO IOAM3ama U
BAaCIIUTamba Jele. YJIeo CBAKOT OpadHOT Jpyra ce yTBphyje pa3ioMKOM KOjU MOKa3yje KOJIUKH
JIe0 O]l yKyIIHE 3ajeJHHYKe MMOBHHE IIPHIaga jeAHOM, KOJIUKHU JPYyroM OpadHOM JpyTy, a
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Bupenu cMo ia cy 3aKOHOM caMO TIPHMEpHUIIC HaBEIIEHU OOJIUIIH
pajia Koju ce y3umajy y o03up IpHIIMKOM yTBphUBama yjena cynpyKHHUKa
y 3ajeIHUYKO] UMOBHUHH Y CYJCKOM IOCTYIIKY, I1a hieMO Ha OBOM MECTY
JISTaJbHU]E U3JI0KUTH O HEIOCPEIHOM OOJIMKY pajia CyNpyXKHUKA KOjU
JIOBOJIX JIO CTBapaka HOBUX EKOHOMCKHUX BPEITHOCTH U O TOME Ha KOjH HAYUH
7 TI0J] KOJM YyCIIOBHMA Ta €KOHOMCKA JT00pa yiia3e y cacTaB 3ajeTHUYKE
MMOBHHE CyTpyKHHUKA, TOK he HaKOH Tora OUTH PEIH O TOME KaKo ce BPEIHYje
HETNoCpeliaH, a Kako MmocpeaaH paj CynpyKHUKa MPUINKOM YTBphUBama
EBUXOBUX Y/Iela y 33jeITHIYKOj UIMOBHHH Y CYACKOM (TAPHUYHOM) TIOCTYTIKY.

4.1. 3apade u ocmana npumarsa u3 paoHoz 00HOCa

3ajemHUYKY UMOBHHY CYNPY>KHUKA YMHU CBA OHA MMOBHHA KOja je
HacTalla TIOBOJIOM capalme OpadHUX JAPyroBa 3a BpeMme Tpajama Opaka, a
HE caMO UMOBHHA KOja je HacTaja Kao HEMOCPEAaH pe3yaTaT Heunjer paaa
OIHOCHO JiesiaTHOCTH. Kaga He OMcMO Tako rmocMaTpaiiy paj Kao OCHOBY 3a
CTHUIIAKkE 3aje[HUUKE UMOBUHE, OHJa OW U 3apajy jeIHOT OpadyHOr JIpyra
cMaTpaliv TOCeOHOM UMOBHHOM jep je CTeUeHa pajioM CaMo jeTHOT OpadHOr
Ipyra. Ai MOTPeOHO je y3eTH y 003U | TO 11 je IPYTH OpadHul APYT y TOKY
Tpajara 3ajelHHIIEe CBOjIM PaJIOM IOTIPUHOCHO (HYHKIIHOHHCAY TTOPOJIUIIE,
qUMe je OMOryhino IpyroM CymnpyKHUKY Jia CTBapa EKOHOMCKE BPETHOCTH.*
TMormrto 3apajia mpeacTaBba KMOBHHY KOja je CTEUEHA PajioM CYMPYKHUKA
3a BpeMe Tpajama 3ajeHUIIC )KUBOTA, 3aKJbyUaK je Jla OHA YJia3u y BUXOBY
3ajeTHUYKY UMOBUHY."

MehyTum, mocTaBiba ce MUTame 0J] KOI TPEHYTKa 3apajia yla3H y
3ajeIHNYKY UMOBHHY CYNPY>KHHUKA, J1a U OJf MOMEHTA HACTAHKA MPABHOT
OCHOBA 32 FheHY WCIJIATy WU OJf TPEHYTKA Kaja je JOILIO 0 UCIIaTe.
Kao peneBaHTaH KpUTEPHjyM Y OBOM CIy4ajy c€ y3uMa BpeMe Kaja je pan
00aBJbeH, Ta UMOBHUHCKH e(heKat pajia Koju je 00aBJbEH Ipe Opaka ocTaje y
1oceOHOj MMOBHHH OJJHOCHOT OpayHOT ApyTa, IOK UMOBUHCKH e(hekaT OHOT
pana koju ce o0aBiba y TOKY Opaka yinasu y 3ajeHUIKY IMOBHUHY U Y CIy4ajy
KaJia je mpe cTynama y Opak 3aKJbydeH IpaBHU 1T0CA0 Ha OCHOBY KOT'a CE Taj
Mmarepujaiau edekar octapyje. s

Taj cpa3Mep Mopa OMTH HCTH 3a LENOKYIHY 3ajeJHHYKy UMOBHHY. CacBUM je MOTPEIIHO H
MIPOTHBHO 3aKOHY yTBphHBame pazIM4uTOr cpa3Mepa Ha IOjeAWHHM CTBapuMa, 3aTo IITO
npeaMeT neode Hucy crBapu Beh mmoBuHa - Pememe Anenanuonor cyna y beorpany, k.
op. 4107/2013 ox 30.01.2014. rogune, mpey3eTo u3 eNeKTpoHCKe npaBHe O0aze Paragraf Lex
v. 12.1.

46 K. bapar, 3ajeonuura mexosuna, I'macHuk ajBokarcke komope Bojsommne, Op. 3/1957,
ctp. 15.

47 1. Jetuh, op. cit, ctp. 129.

48 A.Tawmc, op. cit, ctp. 49.
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VY 3ajenHUYKY MMOBHHY, MOpEX 3apaja, yjia3e U JApyra npumarmba
KOja rocJioapall ucriahyje 3armocjaeHoM y BE3H ca PajJioM M TO: HaKHaja
3arociiecHOM TOKOM IuTaheHOr OnCYCTBa, HaKHajga 3apajae 3a BpeMme
HPUBpPEMEHE CIPEYCHOCTH 3a pax (00s0Bama, MOPOAUIBCKOT O/ICYCTBa),*
OTIIPEMHMHA 300T O/IJIACKa Y TICH3H]jY, HaAKHAa 1a IITeTe 300T MOBPEIC HA pasy
wiu mpodecruoHaTHor 060Jberba,> U Ipyra mpuMarba, Kao mTo je jyormapHa
Harpamaa.’!

V 3ajelHUYKY UMOBHHY yJia3d M OTIPEMHHHA KOja CE 3al0CICHOM
ucmiahyje 300r mpecTanka oTpede 3a keroBUM pajioM, IIpe 0TKa3a yropopa
0 pajy, a Ha OCHOBY MpOrpamMa pelaBarba BUIIKA 3aI0CICHUX. >

3apajie, HaKHAJE 3apajic ¥ Jpyra npuMama yjaze y 3ajeIHHYKY
UMOBHUHY, 0€3 0031pa Ha TO Jia JIX je 10 ’lbHXOBE UCIUIATE JAOIIJIO MPE UITH TI0
IpeCcTaHKy OpauHe 3aje[lHHIIE, IO YCIOBOM Ja je BbUXOBO MOTPAKUBAE,
Makap MoCpeIHO, MOCienuIa eeKTUBHOT pajia KO MOCI0AaBIa, OCTBAPEHOT
3a BpeMe Opaka.>® OBH OOJHIIM HAKHAJIE 3a pajl CYNPYKHUKA IPEACTABIbAjY
CBAaKaKkO Haj3HAYajHUJU HM3BOP MPUXOAA Yy HUXOBO] 33jEIHHHIU, KOjU
Ipe/ICTaBJba EKOHOMCKY 0a3y 3a Bohjeme u onpikaBame JoMahnHCTBA, 1A je
HaMepa 3aKOHO/aBIa OuJia [1a Ce 3alITUTE EKOHOMCKH HHTEPECH MOPOIHIIE,
300r yera HaBeJcHa HOBUAHA MMPUMama yJia3e y 3ajeJHUYKY UMOBUHY 0€3
0031pa Ha IPaBHU OCHOB CTHUIalba, TPajarbe pajia Wik HauuH riahawma, ako
j€ Yy TOM NepHOy MOCTOjalia 3ajeIHULIA )KIUBOTA.

49 Bunern ui. 115. 3akoHa o pany, ,,Ci. mmacauk PC*, 6p. 24/05, 61/05, 54/09, 32/13,75/14,
13/17 - omryxa YC u 113/17.

50 Bwupern un. 119. 3akona o pany. [TorpaxnBame HakHaje MTETE KOja je HacTajla yCliesn
HaAHOIIEHa TEJIECHE MOBPEE WU HapyllaBamka 3/paB/ba HEKOT LA C€ MOXKE MOACIUTU Ha
nBa nena. [lorpaknBame HaKHAIE IITETE 3a TPOIIKOBE JeUeHa, M3ryOJbeHE 3apajie TOKOM
OIIOpaBKa, 32 CMamkEeHYy PajHy CIIOCOOHOCT, yla3H y 3ajeJHHYKY MMOBHHY jep ce y HalleM
IIpaBy HarIaMaBapaj Kao YMHIIAL CTHIaka 3ajeqHnuke nmosrHe. C apyre cTpaHe, HaKHa a
3a IpeTpIUbeHN (QU3MUKH 0O0JI, 3a TPIUBEHE TYIIEBHHX 00JI0Ba 300T yMamema >KHBOTHE
aKTUBHOCTH, Hapy>KCHOCTH, TIOBpeJe yIIeaa, YacTH CI000Je WM IpaBa JIMIHOCTH, CMPTH
OJIMCKOT JINIA, Ka0 M 3a CTpax HE MOTY YIa3uTH y 3ajenHuuky uMoBuHY (wi. 200. 300).
IToBpeheno 106po je oBae HEPACKUIUBO MTOBE3AHO €A TEIECHUM H AYXOBHUM HHTETPUTETOM
JMYHOCTH omITeheHor (JIMYHO MpaBO CYNpYXKHUKA), CTOTa je Aeoba OBOT MOTPaKUBAma ca
CYIpPY>KHHKOM IIPOTHBHA INJBY KOME CITy’KH 0Ba HakHaa; A. ['amc, op. cit, ctp. 59, H. Temmh,
op. cit, ctp. 264-265, C. Bykouh, Kovnenmap Ilopoouunoe 3axona, op. cit, ctp. crp. 135.

51 Buneru un. 120. 3akona o pany.

52 Bupneru un. 158. 3akona o pany.

53 H. Temuh, op. cit, ctp. 265.

195



Tujana Mumpoeuh, [lompascusarba uz padnoe 00HOCA Kao npeomem
3ajeOHuyKe umogure cynpyscuuxa, cmp. 183-206, XXII (2/2018)

4.2. Hosuana npumarea no oCHo8y neH3UjCKO2
U UHBATIUOCKOZ OCUZYParba

Haxko je rurata 3ajemIHUYKAa UMOBHHA, MOCTaBJha CE MUTAHC KaKaB
j€ TIpaBHH CTAaTyC TEH3Hje, OHOCHO N1a JU YHUILCHHUIIC N1a je y TCH3H]Y
WHKOPTIIOPHUPAH ,,MUHYJIH pa’, a ce MeH3nja nodurja 6e3 yaarama aKTySITHOT
pama, ma ce TeH3uja ,,Haciehyje” (Ha mpuMep MopoauYHa MEH3Hja, a 10
MIpaBHOj IPUPOIH CTBAPH HE HaclehyjeMo HemITo mMTO je IeTUMUTHO y HAIIEM
BJIACHHINITBY), oapel)yjy na ce rmeH3uja yopaja y moceOHy UMOBHHY WJIU CE HA
MIEH3H]y aHaJOrHO MPUMERY]y TTpaBuiIa o 3apaam.’*

HNwmajyhu y Buny ma ce mpumama 1o OCHOBY IIpaBa W3 MEH3HjCKOT U
WHBAIMJICKOT OCHTYpama JOBOJC Y BE3y ca pajioM IMEeH3UOHEPa U YIUIATOM
JONPUHOCA 32 00aBE3HO MIEH3H]CKO ¥ MHBAIHJICKO OCUTYPambe, TO CE Ha HhHX
aHaJIOTHO MPUMEILYjy MpaBuia o 3apann.” OBa IpaBa Cy y TECHOj BE3H ca
pazoM CympyKHHUKA, KOjH MY j€ ¥ ITPOILIOCTH oMoryhuo mrahame nonpuHoca
3a MCH3MjCKO U MHBAIUICKO OCUTypame.* Jlakie, mpuMeHy rpaBuia Koja ce
OJTHOCE Ha 3apa/ic OIpaBiaBa MOCTOjambe YCKE MOBE3aHOCTH YIIOKECHOT pajia U
raheHux mompuHOCa, ca jeflHe CTpaHe, U NIEH3H]je, OMHOCHO CYIITHHE UIE)e
0 OCTBapHBamy Mel)yreHepaiujcke CoMIapHOCTH ca apyre cTpane.’’

MehyTum, mocTaBiba ce MUTALE 1A JTH IEH31ja TPEICTaBIba 3ajCIHUIKY
MMOBUHY M KaJia ce IOocJie TeH3UOHUCama 3akjbyun Opak. JlociemnHo
CITpOBeIeHa KOHIICTIIIH]a HajaKe 1a JINTIE KOje HUje OMII0 CYIIPyKHUK TOKOM
mrahama qompruHOCa He MOXKE HU Aa Oyie TUTYIap MEH3H]je Kao 3ajeTHUIKE
WMOBHUHE, JTOK JIUIIE KOje je OMJI0 CYMpYKHHUK TOKOM Iutahama gompuHoca,
Cpa3MepHO TOM BPEMEHCKOM TIEpHOJLY, UMa MPaBo Jia Oyjie TUTYJap NeH3Hje
Kao 3ajeqHuYKe UMOBHHE y TOj cpa3Mmepu. Takma ,,Jjoruka‘ O 3HaYMIIa
HEMPUXBATIFUBO (PHHAJIE Y CHTYallHju KaJ1a je 0co0a 3a BpeMe JIOK je BpIIIcHa
yIutaTa JOMPHHOCA OMJI0 Yy Opaky ca BHUIIE Pa3IUIUTHX 0c00a, a HAKOH
oIIJTacKa y TICH3H]y je TTOHOBO 3aKJbyuniia Opak, y KOM CIyd4ajy ,,aKTyelTHH
Opaunu mapTHEp™ He OM UMao MPaBo Ha TICH3H]Y, jep HUje HHU MapTULIITHPAO
y MEH3UjCKOM JOIIPUHOCY TOKOM paJHOT OfHOCa. >

54 C. [anos, Ilopoouuno npaso, op. cit, ctp. 324.

55 CrapocHa meH3Wja, WHBAIMACKA IEH3Wja, NPaBO HAa HOBYAHY HAKHAIy 3a TEIECHO
omreheme, ka0 MpUMama 110 OCHOBY TIpaBa M3 MEH3UjCKOT U HHBAIH/ICKOT OCHTypama yiaase
y (oHx 3ajenHIYKEe UMOBUHE CcynpyxkHHUKa. Bumetn wr. 18. ct. 1. Tau. 1., 2. u 4. 3akoHa o
TICH3MjCKOM ¥ MHBAJIHACKOM OCHTypamy, ,,Ci1. mmacauk PC*, 6p. 34/2003, 64/2004 - ommyka
YCPC, 84/2004 - np. 3axoH, 85/2005, 101/2005 - np. 3akon, 63/2006 - omnyka YCPC, 5/2009,
107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u 142/2014.

56 H. Temuh, op. cit, ctp. 265.

57 . Pamuh, Mmosuncku oonocu y opaxy, IlpaBan dakynrer Yuusep3utera y bama Jlymm,
2016, ctp. 124-125.

58 C. [anos, /lopoouuno npaso, op. cit, ctp. 324.
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Wmajyhu y BuYy 1 je ieH3uja CyNCTUTYT 3apajie y CMUCITY Ipey3uMarmba
ICHE YJIOre Y TIOTJIE/ly OfipJKaBarbha U 04yBama MaTepHjaliHe er3UCTCHIIN]E
HOPOJIUIIE, TO ¥ IPUMarba [0 OCHOBY NIEH3HjCKOT Ml HHBAJIUICKOT OCUTY Pakbha
yJia3e y cacTaB 3aje/IHUUKe MMOBHHE M KaJ1a je OpaK 3aKkJby4eH HAKOH OJ1JIacKa
y CTapOCHY ¥ MHBAJIHJICKY IEH3HjY jeHOT Of] CynpyXHUKa. MehyTum,
HAaKOH NpecTaHka Opaka Hehe mocTojaTy pa3io3u Jia ce ucIjiara HaKHaIe
[0 OCHOBY IIE€H3MjCKOT M MHBAJIHJIKOT OCHTYypama ncruiahyje CynpyKHUKY
KOjH je TUTYJap Mpasa, Yak M y CUTyallljH KaJia je yIiaTa JOIprUHOCca BpILIeHa
3a BpeMe Tpajama Opaka ca CyNpyXKHHUKOM KOJU je CBOJUM aHTa)KOBAaHEM
omoryhaBao /ia OIHOCHH CYTIPYKHHK OCTBapyje MpuMama U3 paaHor OHOCA
¥ JIa My TiociioziaBall yiuiahyje nomnpuHoce.

Kana ce panu o morpaxuBamuMa 10 OCHOBY JOOPOBOJEHOT IIEH3H]jCKOT
Y MBAJIUJICKOI OCUTypama MpuMama M0 TOM OCHOBY MOry yhu y QoHs
roceOHe MMOBHHE CYTIPYKHUKA, aKO IOKAXKE /I je yIIaTy JOIMPHHOCA BPIIHO
HCKJbYYHBO M3 COIICTBEHUX CPEJCTaBa, a ako je npeMuja yriahubana us
3ajelHNYKe MMOBHHE OHJa OW MO MPECTaHKy MpaBa CYNpPYXKHUK KOjH HHjE
HOCHJIAII [TPaBa [0 OCHOBY JI0OPOBOJEHOT OCUTYparba HMao MPaBo Ha perpec
Cpa3MepHO BErOBOM YJIeNy Y 3ajeIHUYKO] UMOBHHHU.

[ITo ce TMYe MPaBHUX CUCTEMa y KOjMa Ba)KU PEXKHUM OJIBOjEHOCTH
MMOBHHA, Ka0 IITO je ClIyd4aj y CHIJICCKOM IIpaBy, CYJIOBH y3UMAjy Y
pa3MaTpame IeH3Hje, MOJIeIIe MITEeIHE U MOIKCe )KMBOTHOT OCHTYpamba.
Unan 25. Iopoauunor 3akoHa (Matrimonial Causes Act) u3 1973. ronune
neduHuiie 1a 6u ¢y Tpedao 1a CHOMEeHyTe pecypce rmocmarpa Kao ,, Apyre
¢dunancujcke pecypce™ u To y ctaBoBuMa I (a) u I (0) (koju ce nmpumemyjy
caMo y ciy4ajeBHMa MOJHETHUX 3aXTeBa 3a Pa3BOJ] HJIU MOHHUIITEHE OpaKa)
KOjU WX Je(UHUITY Kao ,,JOMPUHOC OHMIIO KOT CYNpPY>KHHKA TOKOM OpadHe
3ajeHUIIe (HIIp. Y BUY [ICH3HU]E) HA KOjU JIpyTa CTpaHa, HAKOH pa3Boja Uilu
MOHUILITeHa OpavyHe 3ajeHuIe, HeMa paBo.>’ JofaTHU pecypcH ce yTIIaBHOM
JeUHUITY Y CMUCITY (PUMHAHCHJCKHUX CPEACTaBa, Kao LITO je MPaBO HAILIATe
TICH3HUj€ WK TPaBO Ha OTKYITHY BPEIHOCT MOJIKCE OCUTYpama.®

MoryliHoCT cy10Ba Ja MpHUJIarojie OIIHUje KOje ¢e 0JHOCE Ha OCUTypaHy
CYyMY U3 MEH3UOHOT (OHAA yKa3yje Ha (IIEKCUOMITHOCT HAJIJISKHOCTH KOje
cy mpornucane y unany 23. 3akoHa u3 1973. ronune. BepoBarnoha na he
CYIIpYyT MMaTHu MpaBO Ha MCIUIATy OCHTYpaHEe CyMe HAKOH MEH3HOHHCAha

59 Texkcr 3akoHa nocTyman Ha www.statutelaw.gov.uk.

60 Ilpumepa pamu, CyIOBH NPWIMKOM OOpavyyHa yKyITHE BPEIHOCTH MMOBHHE YTOBOPHHUX
CTpaHa, MOTY y3€TH Y pa3Marpame OTKYIIHY BPETHOCT IMOJKCE OCUTypama, a Takohe Moxe
OJUTYYHTH J]a C€ KAITUTAJl KOJH je YIIOKEH Yy OpOYCHY INTEIY PaBHOMEPHO Monenu Melhy
crpankama; M. Rakusen, P. Hunt, Distribution of Matrimonial Assets on Divroce, Butterworth
& Co. Ltd., London, 1982, ctp. 34.
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je, o CBOjOj IPHUPOJH, CIICKYJIaTHBHA Y TPEHYTKY pa3Marpama IpYTrux
(uHaHCHjCKMX TIOTpakuBama. CaM M3HOC je BpJIO YeCTO MHUTame n3bopa
cynpyra. Takohe, MOke ce JecuTH Ja CYNpYKHHUK U HE JIO)KUBH Jla CE
KBaJIM]UKYje 3a UCILIATy ocurypane cyme. CBe OBe HENPEIBUINBE CUTYaIH]je
najy cyioBuMa oBJamihere 1a o/1es1e ,,0CUI'yPaHu H3HOC HITH H3HOCE™, C TUM
Jla TO He Mopa OMTH Ha jeAHOKpAaTHOM HHBOY. Takohe, Cy/1 MOXKe HaJIOKUTH
UCILIATY CyMe HAKOH HEKOTI' €BeHTYyaJIHOT jjorahaja y Oynyhnoctu, Ha mpumMep
HAKOH IITO C€ CYNPYTy MCIUIATH U3HOC IIABHHUIIE, IITO MOACTHYE HA aHATIH3Y
(hITeKCHOMITHOCTH Cy/I0Ba Y MOJIEPHOM 3aKOHOIABCTBY.!

5. Bucuna 3apaje Kao jelaH o KpUTepujyma
NPUJINKOM YTBphuBama yaesia cynpyskHuKa y
MOCTYIIKY Jeo0e 3ajefHuYKe MMOBUHE

Pexxum 3ajenHrYKe NMOBHHE OpadHUX MMapTHEpa mpecTaje 1e000M OBe
HMMOBHHE, KOja Ce MOXKE PeaIM30BaTH 3aKJbyUHNBaKHEM MTUCAHOT CIIOpa3yMa
CYNpPY)KHHKA O JIcoOW 3aje[HHYKe UMOBHHE HWJIM CYJCKUM IYTEM, IO
MpaBUJIMMa BaHIIAPHUYHOT MOCTYIKA, Kaja udMmel)y cynpyKHHKa MOCTOjU
CarjlaCHOCT OKO BEIIMYMHE CYBJIACHUYKUX YJeJa WU 10 IpaBUIMMa
MApHUYHOT TMOCTYTKA, Y CIIy4ajy Kajia MocToju crop u3Mel)y cynpykHHKA y
TOTJIeTy BEJIMYUHE FbUXOBHUX CYBJIACHHYKHUX YJIENa Y 33jeJTHUYKOj UMOBUHH.

Kana je ped o kputepujymuma geode y unany 180. [ToponndaHor 3axoHa
MIPOITHCAHO je J1a Cy YAeTH CyIPYyKHUKA y 3ajeTHUIKO] MMOBHUHH jeTHAKH, a
TYXHOILY je AaTa MOTYRHOCT Jia IOKaXe J1a je HeroB JOIMPHUHOC Y CTUIAIY
3ajeIHNYKE MIMOBHHE OYMTIICAHO BehU OJ1 JOMPUHOCA IPYTOT CYNPYKHHKA.
Behu yneo y ctunamy 3ajeTHUYKE HMOBHHE JeTHOT O]l CYTIPY>KHIKA 3aBUCH
OJ1 FhETOBUX OCTBAPCHUX MPHUXOJIA, BOl)erba MociioBa y TOMaNMHCTRY, CTapama
0 JIeIH, CTapama 0 KMOBHHHU ¥ JIPYTUX OKOJTHOCTH O] 3Ha4aja 3a OJIPKaBambe
WM yBehame BpeIHOCTH 3ajeTHHYIKE UMOBHHE.*

CBak¥ cynpy»XHHK Y TOKY MOCTYIIKa IIPE] CyIOM MOXE TPAKUTH Ja
ce YTBPAM J1a je ’EerOB JIONPUHOC Y CTHUIIAY 3ajeJHHYKe UMOBHHE Behu 01
MPETIIOCTABJHCHE jEIHE MOJIOBUHE, MIPU YeMY MOJHOCHIIAI] TAKBOT 3aXTEBa
npey3uMa TepeT J0Ka3uBama YNHCHUIA KOje CY JI0BEJIE 10 BeroBor yBehaHor
JONPUHOCA Y CTHLIAKY 33jeIHUYKE HMOBHHE. ,,OCHOBHO MPOIIECHO MPABHIIO
0 TEPeTy IOKa3uBama, CaapkaHo y oapemdama wi. 7., €wi. 228. u 231. 31111,
HarjIaniaBa Jy»KHOCT CTPaHaKa Jia MPEeIIoKe CBE IOKA3e Ha KOjUMa 3aCHUBAjY
COICTBEHE 3aXTEBE MJIM OCIIOPABAjy HABOJE M JOKa3e MPOTHBHE CTPaHe,
IITO yKa3yje Ha Mpomucany obaBe3y CTpaHaka Ha aKTUBHHUje ydenrhe y

61 Ibid, ctp. 35.
62 Ui 180. IlopoauuHor 3akoHa.
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MOCTYTIKY Y CMHUCIY ITprOaBsbarba U Mpejiarama qokaza. CTpaHka Koja TOKOM
MOCTYTIKA MOCTYITH CYIIPOTHO YCTaHOBJbEHO] 00aBE3M U HE MPEIIONKH JOKa3e
Ha YUECHUIIC KOje UCTHUYE, HE MOXKE C€ Y )KaJIOW MO3UBATH HA MOI'PEIIHO
yTBphEHO YHIEHUYIHO cTatbe. CaMUM THM, HE MOTY C€ CMaTpaTi OCHOBAHUM
KaIOCHW HABOJIM KOjUMa Ce OCIIOpaBajy YHbCHULIE yTBpHEHE BEIITaYCHEM,
YKOJIUKO j€ KaJlujall 1o MpujeMy Hajla3a 1 MUIJbea uctTe Beh ucrakao y
dbopMu mpuMe0u Ha Hajla3 ¥ MHUIIJBbCHHE, & IPU TOME HHjE TPEATIOKUO 1a
Ce BEIITaK O UCTHMa M3jaCHH WJIM Haja3 JomyHH.

VYKOIHMKO pajx CymnpyXKHHKa 3a pe3yJTaT UMa OCTapeHhe HOBYAHOT
IPUXO/a WM KaKBe JAPYyre MMOBHHCKE KOPHCTH KOja MMa CBOj HOBYAHU
SKBUBAJICHT, TAKaB HEMIOCPE/IHHU JOMPUHOC CYIIPYKHHUKA j€ JIAKO MEPJbUB U
JEIMHOCTaBHU]U 32 YTBpHUBaHE 0/ AKTUBHOCTH KOj€ CYTIPY KUK IIPEAYy3UMajy,
a Koje He pe3yATHpajy HOBUM MPUXOAMMA, HUTH MaTepHjaIHUM 100prMa Koja
Ou ce Moria HoB4YaHO KBanudukoBatu.** Tako, ako je MoAHOCHIIAL] 3aXTeBa
OCTBapHO BUCOKY 3apajly (HIIp. KA0 BPXYHCKH CHOPTUCTA HIIK Ka0 yCIeIIaH
MeHaliep), Hehie My OMTH TelIKo Ja JJOKaXe JIa j& BeroB JIOIPUHOC, a CAMUM
THM U YJIe0 Y 3aje/IHNYKOj uMOBHHH Behn.®

Haxiyie, npuiukoMm yTBphuBama Beher mompuHOca jeIHOT Of
CYNpYXHHKA Y CTHULAKY 3aje[HHYKEC UMOBHHE, BUCHHA 3apajic CBAKaKO
npejcTaB/ba jefaH O KPUTEPHjyMa KOjU CE LIEHH y TOKY MOCTYIIKa, aJlh

63 Ilpecyma Amnenanuonor cyma y Hwumry 28Ik. 6p. 4287/17 ox 11.01.2018. rogume -
IIpeysero u3s apxuse cyna.

64 1. Pamuh, 3ajeonuuxa umosuna kao mexanuzam 3aumume UMOBUHCKUX NPABA U UHIMepeca
cynpysicHuka, op. cit, ctp. 266-267.

65 . Pamuh, Cucmemu oeobe 3ajeonuuxe umosune y cagpemerom npagy, IlpaBHa pujed —
Yaconwc 3a npaBHy Teopujy u npakcy, op. 16/2008, ctp. 360; ,,IIpema cxBatamy Bpxosror
Cyaa, IPYTrOCTENeHN! CyJ je, Ko yTBphHBama ynena CynpyKHHKa y CMHCIY Ofipende wiaHa
180. IlopopmuHOT 3akoHaA, MPABHJIHO IIOCTYNHO KaJga je Kao KPUTEPHjyM y3eo y 003up
BIXO0BA JIMYHA NIPUMarba-3apaje, ¢ 003MpoM Ha TO Ja Ce Taj KPUTEPHjyM y KOHKPETHOM
Cllydajy II0jaBJbyje Kao OCHOBHHM KPHTEPHjyM 3a YTBphHBame JONpHHOCA y CTUIABY
HaBezieHe ymreheBrHe. Tako je Ha OCHOBY MOTBpJIA KOje je TyXKEHH HPIIOKIO YTBpheHo na
je y mepuony on 1994. roguue 1o packuna Opadne 3ajeqauie cpenurom jera 2002. romune,
TY)KeHI OCTBApHO YKYIIHY 3apafy y HeTo u3Hocy ox 1.354.563 nmunapa, JOK je TyXHiba 3a
HCTH IIepHOJ] OCTBApHIIA 3apajy y U3Hocy ox 512.595 nunapa. Ha taj naunn yrBphen je Behu
YO jeIHOT CyNpYy>KHHKa — TyXEHOT — y CBeMy Y CKiaay ca ofpendama wi. 180. cras 3.
[TopogudHOT 3aK0Ha, ¥ TO Y Cpa3MepH ca lerOBUM Y/IeJIOM y HaCTaHKy yiTeheBune o 72,5%,
y3 ZONIPHUHOC TYKHIbE 071 27,5%. TauaH je HaBOJ peBU3Hje TYKHJbE 1A C€ y CKIIa/Iy ca WIAHOM
180. cras 2. [lopogudHOr 3aKkoHa MPETIIOCTaBJbA Jia Cy YAGNU CYNpPYXKHUKA y 3ajeIXHHIKO]
UMOBHHY jerqHaku. MehyTum, y ckiagy ca HaBeJEHUM, a y CHUTYyalHju KaJa je JOHNPHHOC
CYIpY’KHHKa MEPJbUB jeIMHO Ha OCHOBY KPHTEPHjyMa IbHXOBE OCTBApeHe 3apajie — IPUXo/a,
0Ba INPETIIOCTaBKa je 00OpHBa, IITO Jajbe 3HA4YM jaa he ce JONPHUHOC y OBAKBOj CHTYAIHjH
LIEHUTH TIpeMa KpUTepHjyMy ocTBapeHor nmpuxona“ - Ilpecyna BpxosHor cyna Cpouje, Pes.
3044/09 ox 13.10.2009. ronuae, npey3eTo U3 eIeKTpoHCKe npaBHe 6a3e Paragraf Lex v. 12.1.
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Tpeba UMaTH y BUJY Ja paJi Kao YMHMIIALl CTBapakha 3ajeJHUYKEC MMOBHUHE
HEMa caMO aKTHMBaH cMHUcao, Beh W macuBaH cMHCcao KOju ce oriieaa Kao
YMHWJIAl 4yBakba U OJIpKaBamka 3ajCI[HI/I‘IKC HUMOBHHCE.

Nmajyhu y Buay 1a mocpeian paj, KOju ce mpe CBera OJHOCH Ha
aKTUBHOCTH M3Mel)y poauTesba U BHXOBE Jielle, Ka0 U Ha CBE OHE Palibe
KOje Cy YCMEpEHE Ka 3ajeIHULIM )KUBOTa U 00e30ehuBamy peiBHUX QyHKIHja
Opaka u TOpOJIMIIe, HE JOBOAM J0 HACTAHKA HOBE MaTepHjaliHe BPSAHOCTH,
YTOJIMKO j€ U TeXe MPOLECHUTH HBeroBo yuemhe y YKyITHOM pajy CynpyKHHUKa,
OJIHOCHO Y YKYITHOj BPEHOCTH MMOBHHE KOjy CYNpPYKHHUIM ocTBape.®

VY cyzackoj npakcu HHUCY U3rpal)eHu jacHU KPUTEPUjyMU Y TMOTIIEY
BPE/IHOBama MOCPEIHOT pajia CYNnpyKHHUKA, LITO je jelaH Of HejpocTaTaka
MEIIOBUTOI CHUCTEMa jeJHAKUX yZella y IMOCTYINKY Jeo0e 3ajeqHuvKe
MMOBHHE, a y MpaKCH ce JeliaBa M TO Jia BEIITaK CKOHOMCKE CTpyKe
MPHJIMKOM OOpauyHaBarma BUCHHE 3apaja U JPyTuX MpuMama CynpyKHUKa
3a BpeMe Tpajama Opaka, IPOIEHTYaJIHO U3pa3d U aKTUBHOCTH KOjUMa ce
HE CTBapajy HOBUAHE BPEIHOCTH (IIOCPEIAH paj), ITO HHje Jo0pa mpakca,
jep To HHUje 3ajJ]aTaK BelTaKka eKOHOMCKE CTPYKe, KOjH je jeMHO oBlamheH
J1a IPOLICHTYaJTHO IPUKaXKe BPEIHOCT HEMOCPETHOT pajia CynpyKHUKA, TO0K
je 3a/aTak cy/a Ja y CBaKOM KOHKPETHOM CIy4ajy IICHH KPUTEepHjyMe Ha
OCHOBY KojuX he yTBpAUTH 1 Y IPOLIEHTHMA U3PA3UTH U BPETHOCT MOCPETHOT
pana cynpy»KHHKA, a HAKOH TOI'a yTBPAUTH U IIPOLICHTYAIHO U3PA3UTH YIEO0
CBaKOT' O] CYNPYKHHUKA Y 3ajeJHIYKO] UIMOBHHHU.

Ha yneny y 3ajemHWYKOj UMOBHHHM OpayHU APYTr CTHYE CTBAPHO
paBo Ma CyJ, y MOCTYIIKY jaeo0e 3ajeMHnYKe UMOBHHE, He O Morao 0e3
CarjlacHOCTH JIPYTOT OpadHOr ApyTa OJUTYYHTH JAa je jedaH OpauHu JpyrT
CTEKao TpaBO CBOjHHE Ha IIeJI0] CTBapW a JIPYTH OOJUTallMOHONPAaBHU
3axTeB.®” ANTepHATUBHH 3aXTEB 32 MCILIATY MPOTHBBPEIHOCTH MOjSTHHUX
CTBapH U3 3ajelHUYKEe MIMOBHHE HEMa OCHOBA Y MaTepHjaTHOM IpaBy.*

6. 3ak/byuak

IIpuxBaTameM MEIIOBUTOT CHCTEMA jeIHAKUX yaeia Y MOCTYIKY
Jeo0e 3ajeJHHYKEe UMOBHHE KOjH I0JIa3H 0J] 00OPHBE MPETIIOCTABKE JIa Cy
yICTU CyIPYKHUKA y 33j€IHUYKO] MMOBUHH jeJTHAKH, 3aKOHO/IABAIl j& UMao
HaMepy 3a peasin3alijoM Hauella paBHOIPABHOCTHU CYNPYKHHUKA U Y TOJbY

66 1. Pamuh, 3ajeonuura umosuna kao mexanuzam 3aumume UMOBUHCKUX NPABA U UHMepecd
CYnpYJICHUKA, op. cit, cTp. 266-267.

67 M. bocwpunh, op. cit, ctp. 28.

68 C. Byxosuh, Komenmap 3axona o ochosama ceojunckonpagnux ooroca, Ilociosanu o6upo,
Beorpag, 2003, ctp. 111.
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MMOBHHCKHUX OJTHOCA, U TO KPO3 YBa)KaBH-€ CBUX OOJIMKa pajia U TpyJa Koju
Cy CYNPY)KHHUIIU YJIOKUIN Y CTULAE U OUYBabhe 3aje[HHYKE NMOBHHE.
Cynpy>KHUK KOjU CMaTpa Jia je leroB yJIe0 y CTUllamy Behu, mpey3numa TepeT
JOKa3MBamba y CYJCKOM TOCTYIKY Yy TIOTJIEAY HeroBor Beher aHraxoBama
y CTHLAKY 3ajeIHMYKEe UMOBHHE, IIITO HUje HU MaJIo JaK 3aJaTak, HoceOHO
nMajyhul y BUy YHEEHHUILY JIa Cy 32aKOHOM CaMO IIPHUMEPHIIEC HABEICHH 00IHIIN
pajia Koju JOBOJIC JI0 HACTaHKA 3aje/lHUYKEe UMOBHHE, a HUCY MPOIUCAHU
KPHUTEPHUjYMH KOjuMa OH ce Cy/1 pyKOBOAHO MTPUITHKOM OJUTy4YHBaha O YTUIA]Y
nojequHUX o0NIKKa pajia Ha yBehaH TONPHHOC y CTUAY.

Buyienu cMo fa mpeMeT pajia CynpyKHUKa KOjuMa e CTBapajy HOBE
EKOHOMCKE BPETHOCTH, Kao IITO CY 3apajie U ocTasa NOTPpaxMBama U3 paHor
ofiHOCa, ynasze y (hOHJ 3ajelHNYKE UMOBHHE, HAKO j€ OJHOCHH CYIPYXHUK
CBOJUM HEMOCPEIHHUM pPaJioM M aHTaXXOBalkeM Ta MpPUMama OCTBAapHO,
YIpaBo 3aTO IITO CE 32 HACTAHAK M OJ[PIKame 3ajeJHUYKE HMOBHHE IICHU
U aHTa)XOBame APYTOr CyNpyXKHUKA Kpo3 00aBJbamke MOCIOBa KOjUMa ce
HEIOCPEHO HE CTBApajy SKOHOMCKE BPEIHOCTH, ajld KOjU IPEICTaBIbajy
OCHOBY 3a CTHIIame H yBehame 3ajerHnYKe MoBHHE. MehyTum, nmpeamer
HETIOCPETHOT paJia CyNpyKHHUKA Y CYICKOM MOCTYIIKY MOXKE MTPECTaBIbaTh
jenaH ol 3Ha4YajHUjUX KPUTEpHjyMa 3a yTBphuBame yBehaHor qompuHOCa,
noce0OHO KaJia cy pa3jiuKe y HOBYaHUM ITPUMarbuMa CynpyKHHKa Behie, mTo je
CYNPY>KHUK 1yKaH JIa JOKa)ke, aJTi CE U 1aJbe 0CTaBJba OTBOPECHUM ITHTAE
Ha KOjU HAYMH BaJIOPH30BaTH OCPEIaH pajl CynpyKHUKA. BucrHa HOBad4aHMX
npuMama CynpyXHUKa yTBphyje ce 1 I0Ka3yje Ha OCHOBY HaJla3a M MUIILJbECHa
BEILITaKa EKOHOMCKO-(DMHAHCHU]CKE CTPYKE M MCKa3yje MPOLECHTHMA, JIOK
je TpoleHy BPEHOCTH TIOCPEIHOT pajia CyNpyKHUKA TEKE MPOLECHUTH U
o0pavyHaru, a cMO MHILJbEHHA 1a je MOTPEOHO J1a ce peryaaTuBa UMOBHHCKUX
OJTHOCA CyIpY KHHKA MOTIYHH]E U IeTaJbHUjE YPEIH, HAPOUUTO Y TOTIICAY
MPOIUCHBAaKka JACHUJUX KPUTEPHUjyMa 3a Bajopu3alyjy o0JuKa paaa Koju
JOBO/JIe 710 yBehaHOT CTHIIamka 3ajeAHIYKEe UMOBUHE.

Onucyjyhu KapakTepUCTUKE HMHCTUTYTa 3ajCIHUYKE HMOBHHE
(cBOjMHE) BUJICIM CMO Jia Ce HHME OrpaHHuYaBa MpaBO CBOjUHE HEHUX
TUTYJIapa Koje UM IIPHIIaJa 3ajeJHUYKH ca yAeauMa Koju Hucy oaehenu, Beh
JEIMHO OJIPEIBH, IITO C€ HAPOUHUTO UCIIOJbABa KaJla Ce PajiH O PaCIoaramy
MPEIMETOM 33jeIHUUKE CBOJHHE. Y IPYIITBEHOM MUJBbEY Y KOME CYTPYKHHUIIU
PaBHOIIPABHO y4YECTBYjy y CTBapamwy MaTEpHjaJIHUX BPEIHOCTH, U TIIE je
eKoHOMCKa Be3a Mel)y mHMa cBe J1abaBuja, y kome o0a OpayHa Jipyra Bpiie
CaMOCTaJIHy €KOHOMCKY JIeJIATHOCT, ITOCTaBJba CE MUTAE J1a JIU U Y KOjOj
MEpH YCTaHOBa 3ajeITHIYKE UMOBHHE (CBOJUHE) OIrOBapa HAIIUM CaJallbUM
u Oyayhum morpebama u 3axteBuMa. CIOKEHOCT YCTaHOBE 3ajeIHUYKE
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MMOBHHE Y3 OJICYCTBO A€TaJbHU]jE 3aKOHCKE PETyIaTHUBE J0BOJE /10 Telkoha
y CYICKUM MOCTYTIIMMA TPUITHKOM 3aIITUTE HABEACHOT MPaBa, MTO CBAKAKO
HE Morojyje Havyeny eUKacHOCTH M EKOHOMHUYHOCTH MOCTYIIKa, T1a Ou Oyayha
perynatuBa Moria uhu y mpaBily yBohema 1 pexkruMa 0JIBOjeHOCTH UMOBHUHA
WJIM J]a ce 3alITHTa MMOBHHCKHX MHTEpeca CyINpy>KHHUKa OCTBapyje Kpo3
WHCTHUTYT CYCBOjUHE KOja MaTtepuja Ou Ouia perynucana ogpeadama 3akoHa
0 OCHOBaMa CBOJUHCKOIIPABHUX OJHOCA.
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Employment-Related Claims as Subject to Spouses’ Joint Property

Summary

The current domestic legal system of community goods defines indi-
vidual property of each spouse, as well as joint property which is generated
during the marriage union. The basic preconditions for generating joint
property are spouses’ community of life and spouses’ performance of em-
ployment-related duties.

By accepting the mixed system of equal shares in the procedure of
division of joint property, the regulator provides legal protection to all forms
of spouses’ labor, both indirect- which generates new economic values, and di-
rect- which is focused on household maintenance and looking after the family.
The subject of direct spouses’ work, such as income and other employment-
related claims, is considered an integral part of joint property. In case legal
presumption of spouses’ equal share in joint property has been rebutted,
the amount of income can be one of the criteria for determining increased
contribution to property acquisition. Such direct labor of the spouses can be
measured with ease, which is not the case with indirect labor. Therefore, in
case the spouses cannot agree upon the aspects of indirect labor, the law is
to define clear criteria for determining the share of all forms of labor which
are the base for acquiring joint property.

Key words: spouses’ joint property, co-ownership, income, spouses’
share.
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1. Onmra pamarpama

Kanma ce roBopu o 31paBiby NPBOOMTHA MHUCAO jecTe (PU3UUKO
3[[paBJbe, OAHOCHO HEIOCTaTaK OMJI0 KaKBHX 3/PAaBCTBEHUX IOTEIIKoha y
ToM cmucity. Miak 0BakBO MOMMaE je MPEYCKO U He 00yXBaTa CBE acleKTe
KOj¥ OBaj TI0jaM caM 110 ceOu mojipa3ymeBa. Tako, y CKaay ca MpUHIIMITUMA
CBeTcKe 37paBCTBEHE OpraHu3allje, 3J1paBjbe je Je(PUHUCAHO KA0 CTAHmE
MOTIYHOT (PU3MYKOT, ICUXHYKOT ¥ COLIMjalTHOT 0JIaroCTama, a He caMo Kao
MyKO OJICYCTBO TOBpea, bonmectu uin Hemohu.! Y pagHonpaBHOj chepu
MOTOE 3HAYH 3AIITUTY 3J[paBJba U 0€30€JHOCTHU Ha PAly Y PaJHOj CPEIUHH,
4Yuju je ratio legis mpeBeHIMja O] HEraTUBHUX IMOCIENNLA YCIIOBA paja 1
paJHUX MpoIieca Mo 3/IpaBJjbe pajHuKa. YocTajaom, 6e3 ofrosapajyher HuBoa
0e30eITHOCTH Ha pajly HE MOXKE OMTH PEUr HU O JIOCTOjaHCTBEHOM Pajly jep:
,»JIOCTOJaHCTBEH paJ jecTe 6e30eqan par.

Wnax — mTa je To mTo nogpaszymeBa rnojam 0e30eAHOCTH U 3paBJba Ha
pany, Kao 1 mojam pajane cpeaune? Jla nu ce mojam ,,31paBibe 1 6e30eTHOCT
OIHOCH MCKJBYYHMBO Ha MEpe KOje ce Ipeay3uMajy ca HUJbeM IPEBCHIIN]Ee
Hecpeha Ha pajy wiu ce, mak, pajy o HUPeM MOjMY KOjU MoJpa3yMeBa CBE
(akTope Koju MOT'y yTHIIATH Ha 3/IpaBJbe U 0€30€IHOCT paJHUKA Y lbUXOBO]
panHoj cpenuau? CTaB eBPOICKOT Cy/ia MPAaBJe M0 TOM MUTAly H3PaKeH
je y nmpenmery UK vs. Council of European Union, a koju ce oJJHOCHO Ha
MUTake BAJUIHOCTH IUPEKTHUBE O OpraHu3anuju paaHor spemena. Cyn je
3ay3e0 CTaB Jia 1ojaM paJiHe CPeJIHEe, Kao U 0e30eTHOCTH U 37 paBJba HE
Tpeba OMTH MocMaTpaH PECTPUKTUBHO, T€ /1 OH MOApPa3yMeBa CBE YHHHUOLE,
(bu3nuKe U Apyre, CHOCOOHE J1a yTHUY Ha 3paBJbe U 0e30eIHOCT paJHUKA Y
EUXO0BO] PaJiHOj CPEIUHHU, YKIbYyuyjyhu u onpeljeHe acnekTe opranusaiuje
pamHor Bpemena.® Jlakiie, 3aKJbydyjeMo Jia MUTambe 0€30eTHOCTH U 3paBiba
Ha pajy, HajIIupe MoCMaTPaHo, Mopa3yMeBa U OJIpe/i0oe Koje Ce THIY PaiHOT
BpPEMEHA, 0JIMOpa M OJICYCTBa, MOCEOHUX YCIIOBA 32 3aCHUBAIE PAJHOT
OJIHOCA, Kao M oApenada o 3alITHTH MOCEOHUX KaTeropuja 3amocieHuX
uta. Oner, MUCIMMO | JIa Ha MUTakEe IITa je TO IITO Ce MOoJpa3yMeBa IMoj
M0jMOM paJIHE CPEAMHE MPEJICTABIba, Y YCIOBUMA CAaBPEMEHOT TPIKHUIITA paja,
Ipe/cTaBsba MUTAkE Ha KOje HUje JIaKo aTu oaroBop. Hauwme, 10k je panuje
paj u3BpIIABaH MCKJBYYHBO HJIM MPETEKHO Yy MPOCTOPHjaMa MOCIOIaBIIA
IIOMEHYTO MUTaKke HUjEe MOpajio OMTH HH MOCTaBJbAHO jep je OATOBOp Ha

1 World Health Organization, Constitution of the World Health Organization, 1948.

2 Safety and health at work, http://www.ilo.org/global/topics/safety-and-health-at-work/
lang--en/index.htm, 8. 10. 2017.

3 R.Blanpain, European labour law, fourteenth and revised edition, Kluwer Law International
BYV, the Netherlands, 2013, ctp. 806.
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mhera OO BHUINIE HErO je[IHOCTaBaH M jJornvyan. CTora MUCIMMO Ja JaHac -
y3 cBe Behy Quiekcubmiin3anujy pagHor oJlHOCa, Koja Mmojapa3yMeBa U paj
BaH IpocTopHja nocionasna (6e3 od3upa Ha TO J1a JU ce OH M3BPIIABA KOJ
kyhe uim y Ipyrum mpocropujama), Kao ¥ y3 pa3BHTaK TEXHOJOTH]je Koja
omoryhaBa u3BpIIaBamke pajia 4Yak v 32 HHOCTPAHE MOCIO/IABIIe ca KOjuMa ce
JMIE KOje paji u3BpIlaBa HUKa1a HE MOpa HU CPECTH, jJeIHOCTABaH OATOBOP
Hyuje Moryhe npyxxurtu. [Ipu Tom, npumehyjemMo aa o came MIMPUHE MOjMa
pazHe cpeluHe 3aBHCH M MPUMEHA MpaBuiia 0 0e30€HOCTH U 3/paBJby Ha
pany, Kao ¥ eBEeHTyaJIHa penapainja yKoJIUKO IPU U3BPIIaBaly CaMor paja
HacTaHy MOCJIEAUIE IITETHE MO 31paBibe pagHuka. C THM y Be3H, CKIOHU
CMO J1a ce MPUKJIOHUMO ciiezichem cxBartamy: “Tlojam pajiHe cpeIuHe OIHOCH
ce Ha MECTO Ha KoMe ce paj u3Bpmasa. OBO Jakiie HUCY CaMoO MPOCTOPHje
npenyseha kojuMa nocsoaasail uma rnpuctyi. Cam 1ojam je mupu oj1 Tora.
OH ce ofHOCH Kako Ha npeay3ehe, Tako U Ha JIOM y Clly4ajy pajaa kox kyhe,
OJIHOCH C€ M Ha TPAJMJIHMIITE y CITy4ajy rpal)eBHHCKOT paJHUKA, YIHOHHILY 32
HACTaBHUKA, Pya0aICKu CTaIUOH 3a PoQecoHaIHOT (yndasepa, TpKauKy
cTasy 3a nmpodeCHOHATHOT OUIMKINCTY UTA.  CIeICTBEHO TOME, CKJIIOHU
CMO ¥ KPUTHUIU pelieka 3akoHa 0 0e30€HOCTH U 3[[paBjba Ha pajy, KOjUM
CE U3 3aIITUTE MPYKEHE TUM MPOIKCOM HCKJbYUyjy JIMIA KOja Ce Y pajHOM
OJTHOCY KO/ IIOCJIO/IaBIIa HaJla3e paiu 00aBJbarba MocioBa KyhHor moMohHor
0co6spa.’ [IpeTXoAHO y CKJIaqy ca MOTPEIIHOM MPETHOCTABKOM Jia JIO0M
TI0CJIO/IaBIIa IIPE/ICTaBIba 3ApaBy U 0e30eHY paJHy CPECAHHY.

Wnave, y ckjaay ca HJCjOM Ja JEAUHO JIOCTOJaHCTBEH pajl
npeacTaBiba U 0e30eman paja, 3aKoH 0 0€30€THOCTH U 3MIpaBJby HA pamy
mojam 0e30eHOCTH U 37paBiba Ha pajy JAcpuHHIIC Kao 00e30chuBame
TaKBUX YCJIOBa Ha paJy KojuMma ce, y Hajeehoj moryhoj mepu cMmamyjy
HoBpeJie Ha pajy, npodecroHaiHa 000/beka U 000JbCHA Y BE3U Ca PAJIOM
U KOjH IIPETEKHO CTBapajy MPETIOCTaBKY 3a IMMyHO (PU3NYKO, ICUXHYKO U
COIIMjaJTHO OJarocTame 3anociaeHux.® be30eqHoCT 1 3apaBbe AaKiie 3anpaBo
MPEJICTaBJbajy J1Ba KOMILIEMEHTapHA [10jMa Koja 3a I1Jb UMajy yHanpeheme
JBYJICKOT HHTETPUTETA, OMHOCHO (PM3MYKOT ¥ MEHTAJIHOT CTaTyca pajHuKa.’

4 R. Blanpain, op. cit., ctp. 808.

5 Tlojam pajHe cpeauHe U paJHOT MecTa Ie(HUHICAH je M 3aKOHOM 0 0e30eJHOCTH U 31APaBIbY
Ha paay — BuJ. 3aK0H 0 0e30eJHOCTH U 3/1paBIby Ha pany, (Cryocoenu enacuux PC, 101/2005,
91/2015 u 113/2017 — np. 3aK0H) — y AajbeM TEKCTy: 3aKoH 0 0e30eAHOCTH M 3ApaBJby Ha
pany, wi. 4, ct. 1, Tau. 6, 7.

6 3akoH 0 6e30eHOCTH U 3/[paBiby Ha paxy, wi4, cT 1, Tau 1.

7 Jb. KoBaueswuh, [Inahenn pan y nomahuncTBy nmocnonasua, Paoro u coyujanto npaso, 6poj
2/2013, ctp. 84.

8 3akoH 0 6e30eHOCTH U 37paBJby Ha paxy, WwiI. 4, cT. 1, Tad. 4.

9 R. Blanpain, op. cit., ctp. 808.
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ITpu ToM, cama 3aIITHTa 3aMOCICHHUX MOXXE MMAaTH JBa BHJA: ONUUMY
3auimumy CBHX 3alOCICHUX, U NOCEOHY 3auimumy TOjeIUHUX KaTeropuja
3amociieHUX (OMJIaJIMHe, KeHa, MHBAJIHM/IA U 3alIOCICHUX Ca HapyIICHUM
3[[paBJbEM), TIPU YEMY OIIIITA 3aIITUTA MOJpa3yMeBa 3alITHTY (PUIMUKOT,
OJIHOCHO TEJICCHOT HHTETPUTETA O] IITETHOT JICjCTBA YCJIOBA Pajia U 3aIlTHTY
MOPpAJTHOT MHTETPUTETA 3arocieHuX.

I[TpeaycinoB 3a MOTHYHO 37paBjbe PaJHUKA MTaK jeCTe MOCTOjatbe 3PaBe
panue cpenune. OBO y KOHTEKCTY KOHCTATaI[H]e /1a Ce — KBAJIUTET a IIOr0TOBO
,,HEKBAJIUTET™ paJiHe CPEAMHE CHAXHO OJIpakaBa Ha 3I[paBJbe U J0OPOOUT
3anocneHux.!" I[IpeTXoaHo MUTamke U3 JaHa y JaH MoNpuMa Ipyry TUMEH3H]Y,
uMajyhu y BUAy HOBE pU3HKE, KAPAKTEPUCTHYHE 332 CABPEMECHO TPIKHUILTE
pana. Tako HIIp. HOB M3a30B 3a 3[PaBJbe MPEACTaB/ba HAHOTEXHOJIOTHja.
Hauwme HaHOMaTepujaiu ce pa3iuduTo MOHAIIAjy O MaKpoMaTepujajia uCTOr
cacraBa U, C THM y Be3HU, UMajy jeAMHCTBEeHY npumeny. IllTa Bumie, nanac
HIOCTOjU MHOIITBO IIPOU3BOJIa HA TPXKUILTY y KOjUMA CY OHH ITPUMCHCHH —
Kao IITO Cy KpeMe 3a CyHIIE, CIIOpTCKa ornpemMa, puirepu 3a nurapete uti. Ho
OHH TI0CEJIY]y U HeraTHMBHA CBOJCTBA, KAO IITO j€ MOTEHI[HjaHa TOKCHYHOCT
KOja MPOU3UIIA31 U3 BHXOBE BEJIHMUNHE, OpME, TauKe Majberba uta. Haunnu
Ha KOje OHM MOTY JOCIICTH Y JBYJICKO TEJIO Cy PAa3HOIUKH T€ TaKO 0 TOra
Moxke johim gucameM, MPeKo Koxke, Kao U opaiHuM nytem. Hajuemihe cy,
U TOM, HHMa U3JI0KeHA JIMLA KOja pajie y UCTPAXKHUBAY M MPOU3BOIAHU
HaHOMATEPHjaia, JIOK OHU MOTY OMTH MPEHOCHOIIA M CBOjOj TIOPOMITH."?
Takole, ca coOOM OIMAacHOCT HOCE U HOBE T3B. ,,3€JICHE" TEXHOJIOTH]E, KOje
1paTe ¥ HOBH, HEJOBOJHHO TMO3HATH PU3HUIM 34 3/IpaBibe U 0€30€IHOCT Ha
pamy, a y ToTJiealy HOBMX MaTepujaja, MocTymnaka u obnuka paga.’ Mmak,
JIOK je paHuje MPEOBIaiaBa0 PU3MK OJ] PU3UIKHUX MOBPE/IA PAJHUKA, YCIIC]
yCJIOBa U TIpolieca paja, yrnoTpede MalimHa 1 1., CABPEMEHO TPIKHUILTE pajia
ca coOOM JIOHOCH U PacT I10jaBe MCUXOCOIHjalTHUX PU3UKA Y PA3HOBPCHUM
00JUIMMa, KOjU HA MHOT'O CYNITHJTHUJU HAYMH YTUYY Ha 3/IPaBJbe paHUKA,
a Koje HHje YBeK J1ako oTKpuTH. OBaKBa 1ojaBa yTHUlaja je U Ha eKCIIaH3ujy

10 II. JoBanosuh, Paono npaso, ceomo usmerseno u oonyrweno uzoarve, [IpaBHn (axyiarer
Hosu Can, LlenTap 3a nuzgaBauky aenarsoct, Hosu Can, 2015, ctp. 245.

11 C. Jamapesuh, CekcyaaHO y3MEHUpaBamke U 3/[paBa pajHa cpeauna, Paouo u coyujano
npaso, 6poj 2/2013, ctp. 2.

12 B. Mijovi¢, Nano — mnostvo rizika i koristi, Sigurnost, vol. 57, 6poj 3/2015, ctp. 206-208.
13 G. Lipnjak, Rizici za zastitu zdravlja i sigurnost pri primjeni novih tehnologija, Sigurnost,
vol. 57, 6poj 3/2015, ctp. 199.
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npodecroHaTHUX 000JbEHa,* Koja Mpey3nMajy mpuMaT HaJl moBpeaamMa Ha
pany.’s

CaMHUM THM ¥ IUTamke MPYyXKamba 3alITUTE 3PaBjba HA paly MocTaje
MHOT'0 KOMIUIEKCHHjE U 3aXTeBa JOOPO OCMUIIIbEH, ofroBapajyhu mpucrymn
— LITO MpEJCTaB/ba M3y3eTHO 3aXTeBaH 3aaarak. OBaKkBoj MpoodIeMaTHIIN
HC M€ HAa PYKY HU UMBCHUIIA [a IOIITOBAKC U IIPpUMEHA CTaHiap/a, y TOM
CMUCITY, M3UCKY]€ U U3y3eTHA CPEIICTBA, 3a 1ITa je mpuMeheHo Ja ,,yTH4e Ha
onpeheHe mocnoaasiie J1a MOKyIIajy Ja OpraHusyjy pan ,.ca HeOe30eHUM
YCIOBUMA™ KOJIMKO TOJT Ty Ke MOry .16

He Tpeba, mpu TOoM, 3a00paBUTH HHM Jia peakiidja pajJHUKA Ha
MICUXOCOLIMjaIHE PU3MKE MOXE OUTH pa3jIMuuTa, T Ja CE OHA Y IPBOj
¢asu Hajuemhe MOKe MPEMIO3HATH Y IpOMEHaMa Y HaBHKama Kao IITO Cy —
noBehame Opoja mymaya y npenysehy win Opoja pajiHiKa KOju TPEKOMEPHO
THjy aJIKOXOJI, Ka0 ¥ OHHX KOjH jelly ¥ Hepa3yMHUM KOIUYMHAMA UITH Y3UMajy
onojue apore. OBakBa cuTyaluja, rak, He yTH4e caMo Ha 37[paBJbe paJHUKa,
Beh ¥ Ha IBMXOBY YUMHKOBHUTOCT, T€ MOCACIUTHO U Ha yriaen npeayseha.’ ¥
CKJIay €ca TUM, XBaTalkhC Yy KOUITAll Ha IpaBu HAYMH Ca OBOM HpO6HCMaTI/IKOM
jecte Kako y MHTepecy paJHHKa, TAaKO U y MHTEpecy nocioaasaia. M3 ror
pasiiora, MUIIIJbEHA CMO JIa j& HEOIMXOIHO MOJUhM CBECT MOCIIONaBIA Y
TOM CMHUCIY U CTBOPUTH HE caMo 00aBe3dy, Beh KynTypy 0e30eqHocT u
3/1paBsba Ha pajay. Takohe, YnHM HAM Ce JIa je HEONXOJHO 3ay3eTH TaKaB
OPUCTYT KOju OW Mpy’Kao OYHTIIEIHE TIOTOJHOCTHU 32 MOCIIO/AaBIe KOju On
HOIITOBAJIU CTaHIApJC y MOMIeAY 3apaBiba U 0e30eJHOCTH Ha pamiy, y3
EBUJICHTHY HeCpa3Mepy TPOIIKOBA IPEBEHIIM]EC U pernapaluje y ciaydajy

14 TIIpodecronanna ob6osbema Ha3UBAjy U ,,THXOM eMUIeMHUjoM paHammbuie”. [IperxogHo
jep ce paau o jeZHOM Of] IIaBHHX 3[paBCTBEHHX IpobiieMa paJHO-aKTUBHOT CTAaHOBHUIITBA,
KOJH Cy 1 JlaJbe y CBOjeBPCHO] ,,[I03aIMHU"* Yy OTHOCY Ha HHIyCTpHjcke Hecpehe, a U3 pasmora
BIX0BE M3HCHAIHOCTH, JPAMaTHYHOT CIIEHApHja Kao U - 4eCTO, BEJIUKOT Opoja xpraBa. Buj.
D. Poplasen, V. Brumen, Profesionalne bolesti — ,.tiha epidemija danasnjice®, Sigurnost, vol.
56, 6poj 2/2014, cTp. 124.

15 TIlo mpouenn Mehynaponue opranmsamuje paza (MOP), mospene Ha pamy, kKao H
npodecronanHe GolecTn y3poKyjy BumIe of 2,3 MIJIHOHA XXPTaBa TOIHIILE, O KOjHX je
Buie o 350,000 mpoy3poxoBano Hecpehama Ha mociry, 0K je O3y 2 MIJIHOHA ITOCIIeaNIa
npodecronannaux Oonectu. - BuA. International Labour Organization: Creating Safe and
Healthy Workplaces for All - Report prepared for the G20 Labour and Employment Ministerial
Meeting, Melbourne, 2014, ctp. 1.

16 L. G.Joel IlI, Every employee's guide to the law, New York, 1996, ctp. 215, HaB. mpema.
b. Jlybapma, Paono npaso — Pacnpasa o docmojancmey Ha pady u coyujarnom oujanozy,
[IpaBHn ¢axynrer Yausepsutera y beorpamy-LlenTap 3a m3maBamTBo M HMH(OpMHCAE,
beorpan, 2013, ctp. 369.

17 M. Zavali¢, Psihosocijalni rizici i zdravlje radnika, Sigurnost, vol. 57, 6poj 3/2015, ctp.
212.
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MOBpEJIa UK OOJIECTH y BE3U Ca PaJioM, a Y KOPUCT TPOIIIKOBA MPEBEHIIU]E.
HapagHo, kako nmpruMeHa 4ak ¥ HajaJIeKBaTHUJUX CTaHaap/a Huje Mmoryha 6e3
onarosapajyhe apraBHe anaparype, O MOILITOBakY MPOIKUCA HE MOXKE OUTH
peun 6e3 aJleKBaTHOT Ha/130pa, CIPOBEICHOT O] CTPaHe 100pO OpraHu30BaHe
U QyHKIIMOHATTHE WHCIIEKIIN]jE pajaa.

2. Konuenr npesenuuje

Baxxehu npornucu y Penyonuum CpOuju MHCIHPUCAHU Cy HUJICjOM
npeseHije. HanMe, camum 3akoHOM 0 0€30€IHOCTH U 3[IpaBJby Ha pajy
yTBpheHo je na ce mume ypehyje crpoBoheme u yHanpehusame 6e30€1HOCTH
¥ 3[]paBJba HA Pajly JIMIA KOja yUeCTBY]Y Y PaJHIM IPOLECHMa, Kao H JIUIA
KOja ce 3aTeKHY Y paJHOj OKOJIMHHU, paju ClipeuaBarma MoBpeaa Ha pany,
npodecronaHuX 000JbeHa U 000JbCHA y Be3U ca paaoM. [IpeBeHnuja, y
TOM CMUCITY jeTe mpoliec o0e30ehuBarma Mepa Ha PaJIHOM MECTY U Y PaJIHO]
OKOJIMHU KOJI MOCJIONABIIA Y IIMJbY CIIpeYaBama MM CMabeha PU3HKa Ha
pany.® V ckmany ca TupextuBom 89/391, mojam mpeBeHItje, mak, 00yxBaTa
CBE KOpPaKe MJIM Mepe KOjU Cy MPEY3€TH WK IJIAHUPAHU Y CBUM CTaIH]jyMUMa
panay npeaysehy paau mpeBeHITdje WTH yMambeHa Mpo(ecHOHaTHIX PU3HKa.

VY cyutuHHM, OpraHusaliyja MpeBeHIInje jeCTe CKBUBAJICHT HECHOM
IUTAHUPAby M MPETBapamy NOIUTHKE 0e30€MHOCTH U 3[paBiba HA PaLy
yoOHuajeH 3a1atak y OKBHPY HOPMaJTHHX aKTHBHOCTH Mpeay3eha, Tparambem
32 jellHUM KOXEPEHTHHM CKYIIOM KOjH Yy ce0M WHTErpHINE TEXHHUKY,
OpraHu3aiujy pajaa, ycjaoBe pajia, IpyIITBEHE OIHOCE U yTHIAje OKOJIHHE
Ha panay.?’ 3akJpydyjeMo cTora JaKje, da KOHIENT MPEeBEHIM]je 3apaBo
nojipazyMeBa eIMMHUHALN]Y PU3UKA Y HBUXOBOM KOPEHY, OJJHOCHO HUXOBO
n30eraBame WK YMameme (3a 1ITa je MoTpeOHa U HhUXOBa oAroBapajyha
npoiieHa), u3mel)y octayor u Kpo3 oaroapajyhy capaimy 3amocieHuX U
MOCJIOABIIA Y TOM CMHUCITY, 0OpY OpraHu3alijy pajaa u KopekTHe Melybyacke
OJTHOCE, Y 3/IPaBOj PAJIHO] CPEIAUHH.

18 3akoH 0 6e30eHOCTH | 37paBJby Ha paay, Wwi. 1, cT. 1, wr. 4, cT. 1, Tau. 23.

19 Council directive 89/391/EEC on the introduction of measures to encourage improvements
in the safety and health of workers at work, (Official journal, L 183, 29/06/1989 P. 0001 —
0008), 4. 3, ct.1, Tau d.

20 M. Carlos Palomeque Lopez, M. Alvarez De La Rosa, Derecho del trabajo, novena
edicion, Editorial centro de estudios ramon areces, S.A., Madrid, 2001, ctp. 845.
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3. Pusunm 3a 31paBJbe 3aM0CJAEHUX Y YCJI0BUMA
CaBpPeMEHOr TP:KUIITA paja

3.1 Cmpec na pady kao pusux

Haxo je BpemeHOM yMameH Opoj Hecpeha Ha pany,” AomuIo je u a0
noehama Opoja nmpodecroHaIHIX 000JbeHa KOJI KOJUX Ce Kao CBe 4yemhu
Y3pOK jaBJba CTPEC, YMja je MPEBEHIIM]ja TEKE JTOCTUKAH ITUJb O] IPEBEHITH]E
Hecpeha Ha pany M moCTHXKE ce CyNTHIHHJUM MeToauMa y MehycoOHuM
(pagHMUM) JBYICKMM OIHOCHMA, Ka0 LITO CYy Pa3BOj COLMjaHOT AHMjajiora u
NOTBphUBakE KOHIIETITA APYIITBEHO OATOBOPHOT MMOCIOAaBIA. >

Crpec Kao TEpMHUH MIPBH ITYT je ynoTpeOsbeH o cTpane Xanca Cenjea
(Hans Selye) 1936. ronune, kako 6u geuHUCa0 CTpeC y OHOJIOIKOM CMHCITY
Kao ,,HecreluQuyan OIroBOp Tejia Ha OMJI0 KOjU 3aXTeB 3a MpoMeHy. themy
ce Takole mpunucyje u fepuHULK]a ,,cTpecopa’ Kao gorahaja Koju U3a3nuBajy
(U3MYKH U ICKXUYKHU OJTOBOP O] CTPAHE OpPraHu3Ma, a paJy Pa3InKOBamba
caMor CTHMYyJIaHCa y OJIHOCY Ha oAroBop.” Mmak, qaHac ce TEPMUH CTpecC
ynoTpedpaBa Ha MHOTO HAYMHA, KOJUMa Ce OITUCYje CBE OJ] TOra Jia ce ocoda
He oceha HajOoJbe Y jyTapHUM YaCOBUMA I1a JIO aHKCHO3HOCTH KOja BOJIU Y
Jienpecujy. Y CBaKOM clly4ajy, CTpeC HHje 3ApaBCTBEHO Moropiiame, Beh
MPBU 3HAK MITETHOT (PM3UYKOT U €MOTHBHOT oAroBopa.”* OMHOCHO, CTpec
MpeICTaBba MPOLEC y Tey KOjH HAacTaje MPUIMKOM aJanTHpama Ha CBE
yTHIIaje, TPOMEHE, 3aXTE€BE U HATIETOCTH KOjUMa OHO MOYE OUTH H3JI0XKe-
HO.” Uiu, kako je To aepuHrcaHO EBPONICKMM KOJICKTUBHHM YTOBOPOM O
CTpeCy Ha pajy, CTPEC jeCTe CTame Koje je mpaheHo pU3n4KuM, ICUXUIKUM
U COLIMjaJIHUM NoTermkohaMa nitk TucyHKLIHjama, U KOjU 32 IOCJIETUITY KOJT
nojequHana umMa ocehaj 1a He MOr'y Jia yIOBOJbE 3aXTEBUMA U OYCKHBaMba
Koja cy mocraBJbeHa npea bux. CTpec Huje 000JbeHbe, allu MPOAYKEHA U3-

21 TIlo mpouenn Mehynaponue oprammsamuje paxa (MOP), mospene Ha pamy, kao H
npodecronanHe GolecTn y3poKyjy BuIIe of 2,3 MIJIMOHA XXPTaBa TOIHIIELE, O] KOjHX je
Buie o 350,000 mpoy3poxoBano Hecpehama Ha mociry, 0K je O3y 2 MIJIHOHA ITOCIIeaNIa
npodecronannux Oonectu. - BuA. International Labour Organization, Creating Safe and
Healthy Workplaces for All - Report prepared for the G20 Labour and Employment Ministerial
Meeting, ctp. 1.

22 b. Jlybapna, op. cit., ctp. 371.

23 Ibid., ctp. 2.

24 International Labour Organization, Work related stress: A collective challenge,
International labour office, Geneva, 2016, ctp. 2.

25 L. Levi, Stress in industry — causes, effects and prevention (occupational safety and health
series no. 51), International labour office, Geneva, 1984., ctp. 1.
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JIOKEHOCT CTPECY MOKE YMamUTH €(DUKACHOCT Ha paly HIIU IPOY3POKOBATH
JIoIIe 31paBibe.’

Crtpec Ha pajay jecte Opura Kako IOCjojaBaiia, Tako U paJHUKa,
JIOK XBaTambe y KOLITAI[ Ca CTPECOM Ha paJy MOXKE MOTEHIMjaTHO YyTUIATH
Ha noBehany edukacHoCT, ka0 U MoOOJpIIaHY 0e30€HOCT U 3ApaBibe Ha
pany. IIpu TOM, pa3HOJIMKOCT pagHe cHare Mopa OUTH y3eTa y 003up mpH-
JUKOM YIyIITama y oBakBy 60p0Oy.2’ Jloma opranusanmja, HeKBaJIUTETaH
MEHAIIMEHT, TPaH3HUIIH]ja, BUCOKA CTOIA He3aMOCICHOCTH, (IICKCHONTH3aInja
pajaHuX ojHOca (Koja HaKo je HEeM30e)KHA M TIOHEKa/T [T0YKeJbHA U3 yIJIa 3a10-
CJICHOT JIMIa MOXe OMTH y3pOYHHK cTpeca),”® HOBe TEXHUKE Ha30pa Kojuma
Ce 3HATHO yMarbyje IMPUBATHOCT 3aMOCICHUX U CIUYHO, MOT'Y CTBOPUTH
pasiuYuTe MOCIeNNIIe Ha PaJHO aHrakoBaHa juna. [lojam crpeca Huje
yHHBEp3aJiaH, OJJTHOCHO OH MOKE UMATH Pa3InYMTO 3HAYCHE 01 0cobe 10
oco0e. UnmbeHHUIIa jecTe Ja Y3POK CTpeca MOXKe OMTH CBE — Kako jorahaj koju
ce cMaTpa HeMpHjaTHUM, TaKO M OHaj KOju OMCMO IeDUHHICAITH Kao MTPHUjaTaH.
VY cBakoM ciy4ajy miTa roj Ja je y3pouHHUK cTpeca (CTpecop), UNHbEeHHUIIA je
Jla peaKiifja Ha ibera, y 3aBUCHOCTH 0J1 0c00¢ Koja je HCTOM u3JiokeHa, Hehe
Ooutn ucta, HUTH he OuTH UcTor MHTEH3UTETA. He cMe ce unak 3akJbydnuTu
Jla je cBakW BUJ cTpeca HerarnBaH.”’ Hanme, BehwHM JbyIH HEOMXOMAH je
ozpel)eH HUBO MO3UTHBHOT CTPECa, OHOCHO MPUTHCKA KAaKO OM W3BPLIMIN
3aJlaTKe KOjU cy UM jaojesbeHu. C TUM Yy Be3H, TIO3UTUBAH CTPEC jECTE OHAj
KOjH j€ IIPOU3BOJI CIIOCOOHOT M OJITOBOPHOT MCHAIIMEHTA, JIOK j& HeraTHBaH
CTpEC OHAj KOjU YMamyje KBAJIUTET )KMBOTA U yTHYE HA 3/[paBJbe, CTBapajyhu
pa3IMYUTe CUMIITOME Ka0 OJrOBOP Ha Hhera.

Camu y3polu cTpeca MOry OUTH MOTIYHO Pa3IMYUTH, T€ TAKO OHU
MOry OMTH Be3aHH 3a (PU3NYKO OKpYKeHe (HeJOCTaTaK MPUBATHOCTH HIIN
pocTopa, NpeBesinka Oyka, Jiola BEeHTUJIaluja u Ip.), CaMy OpraHu3alijy

26 Framework agreement on work-related stress, 2004, - y naspem Tekcty: FAWRS, Tau. 3.
27 FAWRS, rau. 1.

28 Ilpumepa pamy, naxo je Uiy Koje paj u3BpiIaBa kox Kyhe o0e3oehena Beha ayronomuja ox
OHE KOJI JIMI[a KOj€ Paj U3BpIIaBa y IPOCTOPHjaMa MOCIOAABIIA, C 003MPOM Ha TO 12 j& H3y3eTO
O HETTOCPEeIHEe KOHTPOJIE TTOCIIO/IaBIa HAJl PAJioM, OHO CE€ CyodaBa Cca pPealHUM PH3HUKOM Ja
3aKOHOJIABCTBO, C 0O3MPOM Ha TO JI1a je KOHIIMIHIPAHO IIPe CBera IIpeMa CTaHAaPIHOM MOy
3amlolbaBaka, MOXKe OUTH ,,NTyBO™ 3a CIEIM(UIHOCTH M3BpIIABa-a OBAKBOI paja, YIIH
MIPOCTO TEIIKO IPUMEHJBHBO (Kao IITO je TO CIydaj ca HONHMM M NPEKOBPEMEHHM paJioM,
KOJH CE YeCTO jaBJba M Kao H300p CaMUX 3aIl0CIEeHHX, KOjU Ha Taj HA9WH MOTY YIPO3HUTH CBOje
3apasibe). - BuA.: Jb. KoBauesuh, 13a30Bu 3amuTe 3anocnennx koju paze (x)ox xyhe, /1paso
u npuepeoa, 6poj 7-9/2011, ctp. 463 — 465.

29 Kaxko JleBu uctHde — Kaja ce TOBOPHM O MEHTAIHOM Haropy oapeheHH HUBO cTpeca
MOJKe TIPE/ICTAaBIbATH JIOAATaH MOJICTUIIA] KOJU je 0COOU MoTpedaH aa Mpy>KH CBOj MAKCHMYM,
MebhyTuM yKOIHMKO TakaB IOACTHIIA] ITOCTAaHE HCYBHINE HACHJIAH JIelIaBa C€ IOTIyHO
cynpotHo. Bun.: L. Levi, op. cit., ctp 6.
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(HIIp. HEJOBOJBHO 0CO0JbA, JIOIIA KOOpAUHaIKja u3Mel)y ojesbemha), Kao
W HAUYMH HCHOT CIIpoBOhema (HarjamieHa KOMIETaTUBHOCT, HAMEPHO
NPUKPUBake KIBYyYHUX MH(MOpMaIMja 3a U3BpIIABAKE 3aJaTaka U Jp.),
yJIOTY KOjy 3amociieHd uMa (Kao IITO je OJrOBOPHOCT 3a 0CO0JbE 3a KOjy
3aI0C/ICHH HUjE aJICKBaTHO 00y 1€eH), OJIHOCE YHYTap caMe OpraHu3aliuje (kao
IITO Cy JIOIIN OJHOCH Ca MOCJIOAAaBIEM MU H3Mel)y caMuX KoJjera), pa3Boj
Kapujepe (HIp. HeCUT'YPHOCT 3aI0Cliekha YCIIe YeCTHX POMEHa y CTPYKTYpH
oprauusaije) u ap.>° Tako je, y morseny GIeKCHOMIH3aInje pagHor OHOCA
npuMmeheHo 1a je JUCKpelroHa BIIACT MOCIO/aBala CHaKHO ojadaia Kol
OHHUX YrOBOpPa KOJI KOJUX MOCTOjH HEOAPe)eHOCT y Morieny HeKUX KJbY YHUX
eJieMeHaTa Kao IITO Cy Tpajame paJHOr BpeMeHa, o0aBe3a uH(popMuCama
panHuKa y pa3yMHOM IIEPHOAY O TpOMEHaMa y TIOTJIely yCiioBa pajia, Ut
C tuM y Be3u, PiieKCHONTHU OOJTHIIH 3aI0IIJbaBakba IPEJICTABIbA]y TTOCEOHO
CHa)KaH U3BOP CTPECa, OCUM YKOJIMKO HUCY HU3Pa3 jKeJbE 3ar0CICHOT, KaKo
ca cobom Hoce onpelheny HenzBecHOCT.>

IToceOHO je MHTepeCaHTHO MHUTAambE HEJOCTAaTKa MPUBATHOCTH Kao
moryher y3poka ctpeca. [IeTMKaTHOCT OBOT MUTamka Orjie/a ce y nmoTpedu
Jla ce Ha aJieKBaTaH HAYMH ycarjiace onpaBiaHi HHTEPECH MOCIIOIaBIa, Kao
¥ TIPaBO 3aI0CJICHOT Ja y onpeleHe acneKkTe HheroBor )KMBOTa MOCIOAaBal]
HC MOXXC UMAaTU NPUCTYII.

Hauwme, kaxo je jeziHa o1 OCHOBHUX 00aBe3a rocjioasia aa 0oe3oenn
U3BpILABaKE Pajia Ha HAYMH Ha KOjU Ce OCHTypaBa 0e30eIHOCT U 37paBibe Ha
pany, y TOM CMHUCITY TOCIIO/IaBall CTHYE IPaBO U Jia CIpoBeJie oAroBapajyhe
Mepe HaJ[30pa pajii CUI'Y PHOCTH 3aMOCIICHUX, KOHTPOJIOM HaMEHCKe yroTpede
cpezcTaBa 3a paj, MOLITOBaba MOCIOaBYCBIX MHCTPYKIHja uT/. Jlakie, paau
o0e30ehuBama CUIyPHOCTH 3aIl0CICHUX Ha aJIeKBaTaH HA4YMH, HEOMXOIHO
je Ja mociiofaBal uMa MpucTyn U cepr MPUBATHOT KUBOTA 3AIOCICHOT
y oxrosapajyhoj mepu. Mnak, y 3aBHCHOCTH Ol BPCTH CIIPOBEACHUX Mepa
HaJA30pa, HCKC O HhUX MAkC WM BUIIC, MOT'Y YI'PO3UMTHU KAaKO IIPaBO Ha
IpUBAaTaH XUBOT 3aIOCJICHOT, TaKO U JbYJCKO A0CTOjaHCTBO. Tako ce,
npuMepa pajid, Kao MoceOHO KOMIUICKCHO MUTamke jaBJba MUTAKE BUACO
Haa3opa.”> C TUM y Be3H, IIPUMEHA BUJICO HAA30pa MOpa OUTH OrpaHuYeHa

30 J.Stranks, Stress at work —management and prevention, Elsevier Butterworth-Heinemann
Linacre House, Oxford, 2005, ctp. 1-2, 5, 16-20.

31 S.Laleta, D. Sencur Pecek, Atipic¢ni rad — Izazovi zastite od psihosocijalnih rizika i stresa
na radu i u vezi sa radom, Sigurnost, vol. 59, 6poj 4/2017, ctp. 320.

32 b. Jlybapna, op. cit., ctp. 391.

33 Jb. Kosauesuh, /Ipasua cybopounayuja y paonom oouocy u mene epanuye, IlpaBHn
¢axynrer yHuBep3utera y beorpany — nenrap 3a m3maBamtBo u nHdopMmucame, beorpan,
2013, ctp. 511.
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Ha PaJIHO BPEME M MECTO Pajia, IIPU YeMy y IIpOCTOopHjamMa y Kojuma ce paj
U3BpIIIaBa — K0 LITO j€ TO TOAJIET MM PECTOPaH, ClIaBaOHHUIIA U rapaepoda
3a 3aIoCIieHe, TakaB Ha/I30p HUje ONpaBlaH, T¢ HU AomyiireH. OcuM Tora,
KaKo M3 pa3jiora MpuBaTHOCTHU, TAKO M PaJIH 3AIITUTE 3ApaBJba 3al0CICHUX
OpaHu ce KOHTUHYHPAHO Ha/IJIe/latbe aKTHBHOCTH 3a1ocieHOr. [IpeTxoaHo
U3 pasJiora IITO KOHTUHYHPAHH HAJ30pP OCHM IITO YIPOXKaBa MPHUBATHOCT
3aIOCJICHHUX MPECTaB/ba U 3HAYajaH PU3MK Y MOTJICTy HUXOBOT 3/1paBJba,
Kao M JIOCTOjaHCTBA yCJIE/ ca3Hamba Jla MX CTaJHO nocmatpajy.** U 3aucra,
TEIIKO je 3aMHCIIUTH J[a TAKBO Ca3HAhE HE MOXKE MMATH 3Ha4ajaH yTHUIa] HA
HICUXHYKO 37[PaBJbC MOjSIMHIIA.

EdexTu Koju cTpec MoKe MPOU3BECTH CY PA3IMYHUTH, aJId MOXKe ce pehu
Ja ra, u3Mehy octaor, OJIMKYjy aliceHTU3aM, BUCOK CTEIICH 0/ICyCTBa 300T
Oonectu u paykryaija pajgHe cHare. Jla nuTame cTpeca HUje 3aHeMapJbUBO
3a TeMY OBOI' pajia IOTBphyje 1 YMEHHUIIA Ja j& OH TOBE3aH ca OoJjiecTuMa
Kao IITO Cy KOpOHApHA cpuaHa 00osberba, Aujaderec U pak. Ctora, Heycrex
y peno3HaBamy 1 JeI0Bakby Ha II0Ka3aresbe CTpeca 0/ CTPaHe MEHAIMEHTa,
3a MOCJIEANITY MOYKE MMATH JIyTOpodHa 000Jberha paHuKa.>

[IpeTxomHa TBp/HHa IOBEIIA HAC j€ [10 3aKJby4Ka Jia o/u1yuyjyhy yiory
y IPEBEHIIUjH O]l HEraTUBHUX YTHUIIaja CTPECca Ha 3aIll0CIICHEe MMa MIOCII0/aBall,
OJIHOCHO OJI'OBOpPAaH U KBaJIUTETaH MCHAIMEHT. MHUIIIJbeHa CMO JIaKJIe /1a j&
110Ca0 MCHAIMEHTA JIa Ha aJeKBaTaH HAYMH IPUMCHHU MO3UTUBAH CTPEC U
OJIpE/IM CTEIICH Ha KOM OH IPepacTa y HeraTHBHH, KaKO IIPBOOUTHA MHTEHIIM]a
nocjoiaBia He OM MMasia HeraTWBHE MOCJCIUIIE, Ka0 U Ja Mperno3Ha u
Jpyre HeraTHUBHE CTPECcOpe pady 3alliTHTE CBOjUX 3amnociieHnx. OBo uzmelhy
OCTaJIOr HE CaMO U3 aJTPYMCTHYKUX MOOYy/a jep, KaKo je HECIIOPHO Jia je
I[UJb CBAKOI MOCJIOJABI[Aa OCTBapemke MpoduTa, OHIa U U3 pasiora Behe
e(pUKaCHOCTH U TPOIYKTHBHOCTH 3aIlOCICHUX KOjU HUCY 000JeNIn U KOjU
pazne y 3amoBosbaBajyhum ycioBuma. C TUM y Be3u, y Jely JUTepaType
UCTUYE CE 3Hauaj ojroBapajyhe o0yke Kako 3arocC/ieHUX, TAKO U MEHalepa
y 00J1aCTH yIpaBJbamba CTPECOM, IPENO3HaBakha CEKCYaIHOT y3HEMHpaBamba
u Ap. a y QyHKIMjU aJICKBATHOT OJIr'OBOPA Ha MpolJIieMe ca KOjuMa Ce MOr'y
CYCPECTH Ha PaJHOM MeCTYy.*

34 Jb. KoBauesuh, IIpasna cybopounayuja y paonom oonocy u rene epanuye, ctp. 528.

35 3. TamackoBuh, Ymuyaj cmpeca na 3anocnenocm y npusamnom u jagnom cexmopy, Behe
caBe3a CaMOCTAJTHUX CHHJIMKATA 33 BHIIIE OMIITHHA 3IaTHOOPCKOT OKpyTa, Yxuie, 2012, cTp.
54-56.

36 M. J. Maggio, Keeping the Workplace Safe: A Challenge

for Managers, 60 Fed. Probation 67, 71, (s.1.), 1996, ctp. 68.
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3.2. YV3uemupaearve na paoy

Hezaobuna3Ho nutame y morieay 3aimTuTe 0e30€THOCTH U 3[IpaBjba
Ha paJly JaHac jecte W npoOjemarvka y3HemMupaBama Ha pamy. Camo
y3HEeMHpaBame y ceOn 00yxBara Tpu paznuuuta (eHOMEHa, OTHOCHO: JIUC-
KPUMHHATOPCKO, CEKCYaTHO M MCUXUYKO®’ y3HEMHUpaBambe, IPpH 4eMy je
OCHOBHA Ta4yKa HHXOBOT Pa3lIMKOBamka Pas3jior Mnpeay3uMarma onpeleHor
HCAOMYIITCHOT ITOHAlIIamka. HOII JUCKPUMHWHATOPCKUM Y3HEMUPABAHLEM
Nojipa3yMeBa ce y3HEeMHUpaBamke MOTHBHCAHO yBEPEHEM, OCOOMHAMA HIIN
CTaTyCOM 3alOoCJICHOT KOje M WHauye MpeACcTaB/hba OCHOB JUCKPUMUHAIIH]E,
JIOK CEKCyaJTHO Y3HEMHUPaBame 3a MOCIEUIly UMa MOBPEAY JIOCTOjaHCTBa
3aI0CIICHOT y 00J1aCTH TTOJTHOT )kKuBoTA. [IcHXMYKo y3HEeMUpaBame Nak HacTaje
y CBUM OCTaJIUM CJIy4YajeBUMa y3HEMHUpaBama U MOKE OUTH pyKOBOhEHO
pa3IMYUTHM MOTHBHMA. >

[Mecuxuyko y3HEeMUpaBame, OJHOCHO 3JI0CTABJbAHE, MOXE OUTH
XOPU30HTAITHO (071 CTPaHE JeTHOT MJIM BHIIE 3aII0CIICHIX YCMEPEHO MPOTUB
JIPYTOr 3aIlOoCjICHOr) Ka0 M BEPTHKAIHO (3JIOCTaBJbakhE KOje MHHUIIUpPA
THIOCJI0/IaBall, OJJHOCHO MPETHOCTaBsbeH ).”* OBOj MOJEH Ce MOTY J0/IaTH U
CIIy4ajeBH KOjU, HAKO CY PETKH, MOCTOje y MPAKCH, Kajia Ce Y YJIO3H KPTBE
Hala3u HaJpeheHo a y ynosu 3jocTaBibada noapeheno muie. Kako 6u ce
onpeheHo noHamname MOTJIo OKapaKTEPUCATH Kao 3710CTaBIbabe (U1K MOOUHT,
KaKo ce yoOMuajeHO Ha3WBa y YIOPEIHOM IMpaBy U MPAKCH, a U KOJ| HaC)
MOpajy ce yOUHTH: CyOjeKTUBHH OJTHOC JIMIIA KOje BPIIH 3JI0CTABJhAE Y
OJTHOCY Ha paJiiby 3JI0CTaBJbamkha, II1Jb TAKBOT MOHAIAKA, TPajalkhe, Kao 1
CYKIIECHBHOCT TaKBOI' IIOHAIamka. HanmMe, pagu ce 0 jelTHOM CMUIIJBEHOM
MOHAIIay, IPEY3ETOM Yy HACTOjamby Jla ce HaHece IITeTa 3JI0CTaBJbaHOM
muny (IITO 3JI0CTaBJbale Pa3iuKyje O PajkbU Kao MITO je HEMPUCTOJHO
NIOHAIIake), ca IIMJBbEM JIa Ce CTBOPE HellpHjaTesbeka ocehama, kao u ocehama
O0ecioMohHOCTH, HE3aTHNCHOCTH, CYBUIITHOCTH 1a M €IMMHUHAIUje ca
nocina. Tpajame, mogpazyMeBa Ay>KHHY BPEMEHCKOT TIeprojia Y KOMe ce
npeay3uMajy paambe 3J10CTaBibamba (IIPU YeMy je JIOMHUHAHTHO MUIILbCHE
Jla ce paJii O TIOHAIIaky Y Tpajamy JyXKEeM O]l JiBa Mecela) JIOK ce, Kaja

37 C tuM y Be3W HaBOAWMO Onpendy 3aKkoHa O CHpedyaBamy 3JI0CTaBJbarba Ha pay,
KOjOM ce IIPOINCYje TY’KHOCT IOCJIOABIA Jla y IMJbY CTBAapama yCJIOBAa HEOIXOIHUX 3a
31paBy U 0e30emHy paJHy OKOJHMHY, OpraHH3yje paj Ha HauMH KOjUM Ce CIIpedaBa IojaBa
3JI0CTaBJbam-a Ha Pay My BE3W Ca PajioM H 3arocieHnMa o6e30el)yjy ycmosu pama y kojuma
Hehe OUTH M3JIOXKEHW 3JI0CTaBJbalby Ha pPay M y BE3W Ca PajoM Of CTpaHe II0CIOaBIa,
OZHOCHO OJTOBOPHOT JINIIA MJIM 3aIIOCJICHUX KOJ ITOCIOJABIA. - BH.: 3aKOH O CIIPEYaBaby
310cTaBIbama Ha pany, (Cryocoenu enacnux PC, 6p. 36/2010), wr. 4.

38 Jb. KoBaueswuh, /Ipasna cybopounayuja y paonom ooHocy u reene epanuye, cIp. 466-467.
39 Bb. Jlybapna, op. cit., ctp. 396.
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Ce TOBOPHU O CYKIIECHBHOCTH, MUCIIH Ha y4eCTaJOCT U KOHTUHYHUPAHOCT
paibu 31I0CTaBIbaba y oapeleHoM nepuony (LITO je, mpeMa HIPEM CXBaTamby,
MOHAIIIAKE KOje Ce TPe/y3ruMa HajMarbe jeTHOM HEJICJbHO). Y CBaKOM CIIy4ajy,
37I0CTaBJbAE KA0 TAKBO CE TPETHUPA KA0 Y3POUHUK MHOTHX 3PABCTBEHUX
nopemehaja.** Murssema CMO CTOTa J1a je HECITOPHO Jia pajHa CPeInHa Y
K0j0j j€ 3JI0CTaBJbakhe 3aCTYIIJHEHO HE MOXKE OUTH 3/[paBa, Kao U Jia, y CKJIaay
ca THM, MOYKE IIPOM3BECTH U Pa3IMYUTE HEraTUBHE TIOCICIHUIIC 110 3PaBJbe
3aI0CJICHHX - @ YCJIe/l M3JI0KEHOCTH UCTHM Y OAroBapajyheM BpeMeHCKOM
HICPHOLY.

EBpOICKUM KOJEKTHBHUM YTOBOPOM O Y3HEMHPABaWky U HACHJBY Ha
pany UCTaKHYTO je Ja y3HEeMUpaBamke U HACHJbE Ha pajy MOTY IOTOAUTH
OMJIO KOje PaJIHO MECTO WJIU pajHuKa, 0e3 003upa Ha BeIuYuHy npenyseha,
BPCTY aKTHBHOCTH, Kao U (opMy yroBopa o paay WJId pagHOr OJHOCA.
C TuM y Be3HW IOJU3akhe CBECTH, Kao U ojropapajyha o0yka MeHalepa u
palHUKa MOXKE YMamUTH BEpOBaTHONY y3HeMHpaBama 1 HacHJba Ha pany.*!
Tako, obOaBe3e MOCIOAABIA Y BE3U Ca 3J0CTaB/babeM MOPa3yMeBajy Ja
OH Mopa, Mpe CTyIama y paj, 3amocjieHOr 00aBeCTUTH O 3a0paHu BpLICHA
37I0CTaBJbalba U MpaBUMa, 00aBe3aMa U OIrOBOPHOCTUMA 3AIIOCIICHOT U I10-
CJIO/IaBI[a y BE3H ca IOMEHYTOM 3a0paHoM, Kao H J1a, Y IUJbY MIPEMO3HaABAKbA,
IPEBEHIINje U CIIpevaBama 3JI0CTaBJbamba, CIPOBEIe Mepe 00aBelITaBamba
U 0CIoco0JbaBama 3arociCHUX M BbUXOBUX MPEICTABHUKA Jla MPEMO3Hajy
y3pOKe, 00JIMKE 1 MOCIICAMIIE BPIICHa 3JI0CTaBbamba. [Ipr ToM, mociiofaBaig
j€ Taj KOjU CHOCH OJIFOBOPHOCT 3a IITETY KOja je 3JI0CTaBJbakheM HAaHETa 3a-
HOCJICHOM.

4. 3ak/pyuyHa pa3mMaTpama

3akoHOM O 0e30eIHOCTH M 3[IpaBJby Ha pajy Iojam 0e30eqHOCTH
U 37paBJba Ha pany aedunucaH je kao obOe3dehuBame TaKBUX YCIIOBa
Ha pany Kojuma ce, y Hajeehoj Moryhoj Mepu cMmamyjy MmoBpene Ha paiy,
npodecronaHa 000Jbeka U 000JbEHa Y BE3U Ca PAJIOM U KOjU MPETEHKHO
CTBapajy MPETIOCTABKY 3a ITyHO (DM3UYKO, ICUXUYKO U COIIUjaTHO OIarocTame
3anociieHnx. Mnak y ycrnoBrMa CaBpeMeHOT TPJKHUIIITA pajia, Koje KapaKTepH-
1re, u3mely ocTaor, ¥ eKcraH3uja MCUXOCOIMjallHuX PU3NKa, OBa 00aBe3a
nocTaje crenuprual u3a30B.-

[IpeTxonHa TBpAKa UCTHYE 3HAYA] 3APABE PaJHE CPEIUHE, Kao (ak-
TOpa O] KOra TUPEKTHO 3aBUCH U CaMO 3/IpaBibe U J00poOuT pagHuka. Mako

40 II. JoBanoswuh, op. cit., ctp. 253-256.
41 Framework agreement on harassment and violence at work, 2007, tau. 1, 4.

42 TII. JoBanoBuh, op. cit., cTp. 262.
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00yXBar nojMa pajiHe CpeArHe Y yCIOBUMA CABPEMEHOT TP)KHIITA Pajia HUje
JeIHOCTABHO OIPEIUTH, IPUKJIOHUIIM CMO CE CXBaTamy J1a OH MOjpa3yMeBa
MECTO Ha KOME C€ paJ M3BpIIaBa — OMJIO 1a ce pajy O MpocTopHjama Mo-
CJIO/IaBIIA HJIK O HEKOM JIPyTOM IPOCTOPY. Y TOM CMHUCITY, HE CIIa)KeMO Cce ca
penieeM 3akoHa 0 6e30eIHOCTH M 3[[paBJba Ha Pay, KOJUM CE U3 3aIITHTE
npy>KeHEe THM MPOIKMCOM HCKJbYUYyjy JIMIA KOja C€ Y PaJiHOM OHOCY KOJ
NOCIIO/IaBIIa Hala3e pajn o0aBibama mnocioBa KyhHor noMmohHOr 0co0Jsba.

CaM KOHIICIIT 3alITHTe 0e30€ITHOCTH U 3/IpaBJba Ha Pajly MPOXKET je
NPUHIIAIIOM MTPEBEHIIN]E, KOjH MOApa3yMeBa eTMMUHALIN]Y PU3UKA Y FBUXOBOM
KOPEHY, Tj. bUXOBO U30eTaBambe H yMahCHhEe — Y3 IbUXOBY aJIeKBaTHY IIPoIie-
Hy. [IpeTxoiHO, Tpu TOM, TOJpa3yMeBa U OroBapajyly capamby 3amocaeHnx
W MOCJIONABIIA, Kao U J00py opranusaiujy paaa u mehysbyacke omHoce y
3/IpaBoj pajHOj CPEIUHHU.

31paBa paiHa CpeiMHa MakK Mopa3yMeBa, u3mMel)y 0cTasior, 1 CpeiuHy
JMIIEHY HEraTUBHOT CTPeca, KOjy IPOKUMa MPHHIIUTI JbYJICKOT JI0CTOjaHCTBA
U, CAMUM THM, U OfiroBapajyha 3amrura oj y3HemupaBama Ha pany. Unak,
CTpecC Ha pajy U y3HEMHUpPaBambe Ha Pajly jecy JBa PU3MKa 110 3PaBJbe paji-
HUKa KOjU Cy TIOCEOHO aKTyeJIHH, KaKo 300T lbUXOBE PaclpoCTPamheHOCTH,
Tako | 300r mocieauia koje ca cooom Hoce. Haume, somra opranusaiyja,
HEKBaJIUTETaH MEHAIIMEHT, TPAH3MIIMja, BUCOKA CTOIMA HE3aIlOCICHOCTH,
(hrekcubMIM3aIMja paHOT 0JJHOCA, HOBE TEXHUKE HAJ[30pa KOje yTpOKaBajy
IPUBATHOCT 3aIOCICHUX UTI. — CBE CY TO MOTEHIIMjAJTHHU Y3POIM CTpeca.
HapagHo, He TpeOa cBaku CTpec cMarapaTH HEraTMBHUM, KAaKO IOCTOJU U
T3B. IO3UTHBAH CTPEC, KOJU C€ MOYKE CMAaTPATH U Ka0 HEOIMXO/aH MOACTHIIA]
3a 3aIoCIIeHOT Kako O M3BPILNO J0/IeJbeHe 3a1aTke. Mnak, Kako mocieanie
HETAaTUBHOT CTpECa MOT'Y outu HIWPOKOT CIICKTpa — O] alICCHTU3Ma 1 BUCOKOI'
CTEIeHa OJICYCTaBa Ia CBe 10 030MJbHUX 3[PaBCTBEHUX MPOOIIEMa Kao IITO Cy
KOpOHapHa cpuaHa 000JbeHa U iujadbeTec, HEOIXO/IaH je aJIeKBaTaH MPUCTYII
y IpeNo3HaBamwy U JICIIOBalby Ha Y3pPOKE CTpeca, y 4eMy oiydyjyhy yiaory
uMa rocjonasail. Haume Ha 1ocio/iaBity, OAHOCHO MEHAIMEHTY, je Jia Ce Ha
oroBapajyh HauMH CIIyXH MO3UTUBHUM CTPECOM, Kao U Jia 3allITUTH CBOjE
3aI0CJICHE 01 HEraTHBHUX CTPECOpa — Kako 300T BbHXOBOT 3/1paBiba, TAKO U
300T O3UTUBHUX EKOHOMCKHX pe3yJiTaTa Koje TaKBa MOJUTUKA HOCH 32 Fhera.

Camo y3HeMHupaBame Ha pajy Mak MOKe OMTH Kako JUCKPUMHHA-
TOPHOTI, TAKO 1 CCKCYAJIHOT ¥ ICUXHWYKOI' TUIIa, IIPpH ‘-ICMyje TadyKa BbbUXOBOI'
pasiiMKoBama pas3jior mpeay3uMarma HEeIONMYILITCHOr MoHamama. Kako
y3HEMHUpaBambe U HACKUIbEC HA Pajay HE MO3HAje pa3jiKe Yy MOTJIeqy paaHOr
MecTa, Beln4YrHe npeny3eha, Bpcre ak THBHOCTH HITH (pOpME paIHOT OJHOCA,
Ha MOCJIOABILY je 00aBe3a Jia MOJIMKEe CBECT Y TOM CMHUCITY, Kao U Jia CIpo-
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Bezie oJroBapajyhy o0yky Kako MeHaepa, Tako ¥ pajHuka. Tako, rmocioua-
Ball MOpa Ipe CTyMama y paj, 3al0CICHOr 00aBECTUTH O 3a0paHu BpLICHa
37I0CTaBJbaba U MpaBuMa, 00aBe3aMa U OIIrOBOPHOCTUMA 3AIIOCIICHOT U I10-
CJIO/IaBI[a y BE3H ca IOMEHYTOM 3a0paHoM, Kao H J1a, Y UJbY IIPEMO3HaABaKbA,
IPEBEHIIMje U CIIpevaBama 3JI0CTaBJbamba, CIPOBEIC Mepe 00aBelITaBamba
U 0Ccroco0JbaBama 3arociCHUX M BbUXOBUX MPEICTABHUKA Jla IPEMO3Hajy
y3pOKe, 00JIMKEe 1 OCIISTUIIC BPIICHA 37I0CTABIbaba.

CBe /10 caJ] M3JI0)KEHO JIOBOJIU HAC 10 3aKJbyYKa J1a Ce, KaKO je IMUTAbE
3alITUTE 3/[paBiba U 0€30€THOCTH Ha pajy y HHTEpECY KaKko paJHuKa, TAKO
¥ TIOCJIO/IaBIa, Tpeba pajuTH Ha TOME Jla CE Y TOM CMHUCIY MOJIMTHE CBECT
HOCJIOJABIA O TOME, T€ M Ja Ce YyCTAaHOBU HEe caMo oOaBe3a Beh KynTypa
0e30eHOCTH U 3[paBJba Ha paay. [IpeTX0nHO, CBaKaKo, y3 capajiy 3amo-
CIICHUX U MIOCJIO/IABIIA, TIPH YeMy OH 3a MMOCII0AaBIa OAroBapajyhu noacTuuaj
MoOIJIa OMTH €BHJICHTHA HEcpa3Mepa TPOIIKOBA MPEBEHIIU]E U perapaimje
(rme OW TPOULIKOBHM pernapaluje HapaBHO Tpebanu Outu Behu on Tpomkosa
npeseHyje). C TUM y Be3u OUTHY YJIOT'Y HTPa H aJIeKBaTaH Ha30p, OIIHOCHO
ojiroBapajyha apkaBHa arnaparypa - y By 100p0 OpraHM30BaHE HHCIICKIIU]E
paja, koja Ou ce cTapalia O MOILITOBakY MPOIKCA KOjU CE THUY OBE IpooIIe-
MAaTHKeE.
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Characteristics of new risks to safety and health at
work of the employees — key labour law aspects

Summary

The subject of this paper is occupational safety and health — when it
comes to the matter of what does that term really represent, as well as the
matter of its concept, especially in the conditions of the modern day labour
market. Modern day labour market is characterized by certain risks, whilst
the ones that stand out are stress and harassment at work. This is why we
will pay special attention to these risks, as well as the matter of how to deal
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with them. By the Law on Safety and Health the term of safety and health at
work is defined as the providing of the working conditions which are (in the
best way possible) to reduce work related injuries, occupational diseases
and diseases related to work, and which mostly create the assumption of full
physical, psychic and social welfare of the employed. But, when it comes to
the conditions of the modern day labour market - considering the expansion of
psychosocial risks, this obligation becomes a real challenge. Previous claim
emphasizes the importance of healthy working environment, as a factor out
of which directly depends the sole health and welfare of the workers. Even
though the coverage of the term working environment isn’t easy to determine
in the conditions of the modern day labour market, we took the side of the
position that the term itself covers the place where the work is being done
— whether we're talking about the premises of the employer or any other
place. In that sense, we disagree with the provision of Law on Safety and
Health, which excludes out of its protection the employees that are working
as domestic workers. The concept of the safety and health protection itself
is imbued with the principle of prevention, which implies the fundamental
elimination of the risks, as well as their avoidance and reduction, which
also implies their adequate estimation. That also implies that the adequate
cooperation of the workers as well as the employer is needed, as well as an
adequate organization of work and good interpersonal relations within a
healthy working environment. Healthy working environment also implies the
environment deprived of negative stress, imbued with the principle of human
dignity and, with that, an adequate protection from harassment at work.
Even so, the, matter of harassment at work as well as the matter of stress at
work are two risks for the health of the workers which are particularly live,
because of their dispersion, as well as the consequences that come with them.
Namely, poor organization, management that lacks quality, transition, high
degree of unemployment, flexibilization of work relationship, new techniques
of surveillance which threaten the privacy of the workers etc. — those are all
potential sources of stress. Off course, not all stress is to be considered as
negative due to the fact that there is such a thing as positive stress, which
can be considered as the much-needed push for the worker to comply with
his tasks. Even so, because of the wide range of consequences of the negative
stress — which can go from absenteeism and high level of absence to serious
health problems such as coronary heart diseases and diabetes, the adequate
approach is much needed when it comes to the recognition and action that is
to be taken when it comes to the sources of stress, whilst the most important
role is the one of the employer. This is namely due to the fact that it is the
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employer’s duty (that is the duty of the management) to use the positive stress
in an adequate way and to protect the workers from the negative stressors —
not only because of their health, but also because of the positive economic
results that that kind of policy would bring to him. Harassment at work itself
can be of discriminatory type, as well as of sexual and psychical type, where
the point of differentiation between the three is the reason why the inappro-

priate behavior took it’s place. And because of the fact that harassment and
violence at work make no difference when it comes to the working place, the

size of the undertaking, type of the activity or form of the working relationship,

it is up to employer to raise the awareness in that sense, as well as to carry
out the adequate training both of the managers and of the workers. With that
regard, before entrance into work it is up to the employer to inform the worker
about the prohibition of harassment, as well as the rights and responsibilities

of the worker and of the employer when it comes to that prohibition. In that
sense, it is the employer’s obligation to enforce the measures of informing
and training of the workers and their representatives, with the aim to qualify

them to recognize the causes, forms and the consequences of harassment.

All of the above mentioned brings us to the conclusion that — because of the

fact that the matter of occupational safety and health is a matter of interest
both of the workers and the employer, the awareness of that should be raised
when it comes to the employer. In addition to that it is not only the obligation

of safety and health at work that should be established, but the culture of
safety and health of work. That also covers the cooperation of the workers

and of the employer, whilst an adequate incentive for the employer might be

an evident disproportion of the costs of the prevention and the reparation

(where, off course, the costs of reparation should be higher than the costs of
prevention). With that regard, crucial part in this is also the one of an adequ-

ate surveillance - that is a well organized labour inspection, which would
supervise the regulatory compliance regarding this subject.

Key words: the protection of occupational safety and health, healthy
working environment, prevention, stress, harassment at work.
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1. Onmra pamarpama

IIpema 3akoHy o paay', mocjeauiia HE3aKOHUTOT 0TKa3a yroBopa o
pany, nopex Bpahama 3a0CJICHOT Ha paji ¥ HAaKHAJIE IITETE jecTe U yIiaTa
JIOTIPHHOCA 110 OCHOBY 00aBE3HOT COIMjaTHOT OCUTYpama’. 3a pa3iiuky of
Bpahama 3am0CIICHOr Ha paj M HaKHaJe ITeTe Kao CyINCTUTyTa Bpahama
3ar0CJICHOT Ha PaJl, yIuiaTa npunaaajyhux qonpuHoca no oCHOBy 00aBe3HOT
COLIM]jaJTHOT OCUTYparha HHje “‘cCaMOCTaIHa” TIOCIIC/INIIA HE3aKOHUTOT OTKAa3a.
OBakaBa KOHCTaTallMja MPOM3JIa3Hu M3 YUHCHUIIA JIa 3aII0CICHA HE MOXKE
3aXTEBATH JSJIMHO YILIATY MPHITaJIajyhiux J0MpruHOCa IO OCHOBY HE3aKOHUTOT
0TKa3a yroBopa o pajy, YKOJIMKO HHje 3axTeBao ja Oyne Bpahen Ha pan.
Crora, yniara npumnajiajyhux JonpuHoca 1o 0CHOBY 00aBE3HOT COIUjaTHOT
OCHTypama MOXKE Ce IMoCMaTpaTH Kao 00aBe3HHW IPHACBPEHHTArpanuju
3aI0CJICHOT YCJIe He3aKOHUTOI 0TKa3a yroBopa o paay ¢ 003upoMm jaa cy
npunanajyhu nonpruHocH 3a 00aBe3HO COLMjaTHO OCUTYpame Be3aH! 3a
M3HOC 3apajie Kojy 3amocieHu OCTBapyje paaoM Koj mocionasia. Hanwme,
yIiarta JOIpUHOCA 32 00aBE3HO COLIUjaTHO OCUTYPabe O]l er3UCTEHIIU]aTHOT
je 3Haudaja 3a 3aIocJIeHOT Koju ce Bpaha Ha paj KO MOCJIO0JaBlla HAKOH
HE3aKOHUTOI 0TKa3a YroBopa O pajay ¢ 003UPOM Ja Ce TaKO 3aMOCICHOM
omoryhaBa Bpahame TauyHO y T0J0XKa] KOjU je MPETXOJUO HE3aKOHUTOM
0TKa3y yroBopa o pajuy.

VYiate nornpuHoca 3a 00aBe3HO COIUjalIHO OcUrypame ypehene cy
3aKOHOM 0 JOMPUHOCKUMA 33 00aBE3HO COIMjATHO ocurypame.’ [Ipema Hadery
00aBe3HOCTH, 00aBE3HO COLIMjATHO OCUTY PAhE CIIPOBOJIH CE I10 OCHOBY 3aKOHA
M Kao TaKBO HE 3aBUCHU O]] BOJbE 3amociieHor* Hu nocioaasia. O6aBe3HUM
COIIMjAJTHUM OCHUTYy pambeM 00yxBaheHO je IeH3HjCKO U MHBAJIUACKO OCUTY PaIbe,
3[IPaBCTBCHO OCUTYpPalbe U OCUTYpame 3a Cllydaj He3amociaeHOCTH. M3Hoc

1 3akoH 0 pany-3P, ,,Ciry:x0enu miacHuk Peryomuke Cpouje®, op. 24/2005, 61/2005, 54/2009,
32/2013,75/2014, 13/2017 n 113/2017, . 191.

2 CouyjalHO OCUTypame ce MOXKe Je(pHHUCATH Kao ,,3aKOHOM, WM Ha OCHOBY 3aKOHA
ycTaHOBJbeHA o0aBe3Ha MaTepHjajiHa 3amTHTa M o0e30eheme pamHuX Jbyau M WIaHOBa
BUXOBUX IMOPOJIMIIA y CITy4ajeBUMa KaJla OHH ycien Oonectu, Hecpeha Ha ociTy ¥ BaH 1mociia,
HM3HEMOTIIOCTH, CTAPOCTH, CMPTH U HE3aIOCICHOCTH HE MOTY JIa pajie i pajoM 06e30ee ceOu
W WIAHOBHMAa CBOj€ TIOPOJIHIIE CPEICTBA 33 KHBOT, U y IPYTHM CIIy4ajeBHMa YCTAaHOBJBCHUM
3akoHCKUM mporrcuma‘, P. [lemuh, Paono npaso, Hayuna xmura, beorpax 1966, ctp. 275.
3 3axoH 0 IonpHHOCHMA 33 00aBe3HO conujaaHo ocurypame - 3[J0CO, ,,CiryxOeHH IITacHuK
Pemry6muke Cp6uje’, 6p. 84/2004, 61/2005, 62/2006, 5/2009, 52/2011, 101/2011, 7/2012,
8/2013,47/2013, 108/2013, 6/2014 , 57/2014, 68/2014, 5/2015 , 112/2015, 5/2016 , 7/2017,
113/2017 u 7/2018., ui. 51, ct. 1; Crome o kojuma ce oOpadyHaBajy ¥ 1miahajy JOIpHHOCH
3a 00aBE3HO IEH3MjCKO U MHBAINJCKO OCUTypame n3HOCH 26%, 3a 00aBe3HO 3/[paBCTBEHO
ocurypame 10,3% a 3a ocurypasme 3a ciaydaj Hezarnocneroctd 1,5%. 340CO, un. 44, cr. 1.
4 Tlopen 3anocieHUX, 00aBE3HO OCUTYpaHa JIAIA CY ¥ MPEAY3CTHUIIH U TOJbOTPHBPETHHIIH.
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JIOTIPUHOCA HA KOje 3aI0CICHM MMa MPaBo M Koje je Mocioaasal] o0aBe3aH
na ytahyje pongoBruma - GoHTy 3a MEH3HM)CKO U MHBAIHJICKO OCUTYpakbe,
@Dony 31paBCTBEHOT OCHTyparba 1 HallmoHamHoj c1y>K0u 3a 3alollbaBambe,
npeaBuleH je 3aKOHOM W JeTHAKO He 3aBUCH HU OJI BOJbE 3AIMOCICHOT Kao
HH nocsofasia. OCHOBHILY TOMPUHOCA 3aMIOCIICHOT YMHHM 3apajia, OHOCHO
HaKHaJIa 3apajie y CKJIaJ1y ca 3aKOHOM, OIIITUM aKTOM UJIH yTOBOPOM O Pajy,
a MoCJIoJaBall je 00aBe3aH Jja ca CBAKOM 3apajioM HCILIATH 3alOCICHOM U
yTBpheHe norpuHoce 3a 00aBE3HO COIMjaTHO OCUTYPAhE.

Kaja 3amocieHoM npectaHe pajHu OJHOC, y TOM TPEHYTKY IpecTaje
M 3aKOHCKa o0aBe3a mociiojaBia jaa yiuiahyje aonpuHoce 3a 00aBe3HO
COIMjaJIHO OcUTypambe. MelhyTiM, YKOJIHMKO je 0TKa3 yroBopa o pajy oJi CTpaHe
H0CJI0/IaBIa OMO HE3aKOHMT, MMOHHUIITEHEM PEIICHha O 0TKa3y, MOCIOAaBal]
MOHOBO MMa 00aBe3y J1a yIutaTi 00aBe3He JOMPHHOCE HAAJISKHUM (POHI0BUMA
OCHTYyparba,’ jep ce 0CTBapyje mpaBHa (GUKIHja [1a je 3aTI0CICHOM 3a CBE BpEMe
Tpajama cropa o TyO0H J1a je 0TKa3 He3aKOHUTYTOBOP O pay OO Ha CHA3H.

JornprHocHu 3a 00aBE3HO COIHMjalIHO OCHTypambe’ 3a epHo y KoMe
3ar0CJICHU HUje pajuo oOpauyHaBajy ce u miahajy y ckiany ca yrBpheHum
u3ry0/peHMM U3HOCOM MECEUHE 3apajie, Koju 00yxBara npurajajyhu nopes u
JIOTIPUHOCE Y CKJIaly ca 3aKOHOM, IPH Y€MYy ce 0/101jajy HaKHa/ia 32 HICXpaHy
y TOKY pajia, perpec 3a Kopuiheme roUIIber 0Mopa, O0OHyCH, Harpaie u
Jpyra mpuMama Ha Koja O 3al0CJIEHH MMao MPaBo 10 OCHOBY MOCIOBHOT
ycrexa nociozaniia.’Jlakie, 3a1ocieHr UMa ITPaBo Ha YILJIaTy JOIPUHOCA [0
OCHOBY 00aBE3HOT COIIMjaJTHOT OCHTyparha CaMo Ha YHCT M3HOC H3Ty0JbeHE
3apajie y CKJaay ca 3aKOHOM, IITO JaJbe BOAM 3aKJbYUKYy Ja Ce Ha M3HOC
HaKHaJIe NITETEKOj! ce ucrutaliyje 3arocIeHOM 110 OCHOBY HE3aKOHUTOT 0TKa3a
yroBopa 0 pajy U KOju MOJKE BapupaTH JIo0 mmecT, 10 18 unu 1o 36 3apana,*ne

5 Hapounto je BaxkHa pe/1OBHA yIIIaTa JONPHHOCA 32 ICH3MjCKO M HHBAINICKO OCUTYpPambe, C
003MPOM J1a je 3a OCTBAPHUBA:E IPaBa U3 TOT OCUTYParha HEOIIXO/IHO Jla CTaXK OCUTyparba Oyze
y HOTITYHOCTH TIOKPUBEH YIIIIaTOM JIONPHHOCA.

6 Cucrem matepujaHOT 00e30eherha He3amocIeHIX paIHIKa, KOjU Ce 3aCHUBA Ha 00aBE3HOM
COIMjAJTHOM OCHUTYpamy, y OCHOBM MMa 33/IaTak Jia JOIPHHECe YCIEIIHNjeM ycKiIahuBamy
CTPYKType PaJHOCIOCOOHOT CTAaHOBHHMINTBA ca MOTpedamMa JPYIITBEHOT pa3Boja, 00e3oenn
MaTepHjaHy W COLMjajHy CHTYPHOCT HE3aIllOCICHUX paJHMKa M Ja WX CTUMYIHUIIE Ha
CTpPY4HO OcrocobJpaBame paau Opxker 3anonubaBama P. Jlane, [lpaso na nosuany sapady y
Penyonuyu Cpnckoj, l'opummak Ipasaor ¢axynrera y Mcrounom Capajey 1/2015, 2.

7 3P, un. 191, ct. 2, 4.

8 HaBesenn m3HOCH HaKHAJE INTETE 3aBUCE OJ] TOTA Jia JIH j€ 3aIll0CJICHHU 3aXTeBA0 HAKHATY
mrere ymecto Bpahama Ha paJi Kaja W3HOC HaKHAJe MOKE M3HOCUTH MaKCHMAalHUX 18
3apaja, WK ce HaKHaja mTeTe Hciuiahyje 3alocIeHoM Ha 3aXTeB MOCIO/IABIA Kajla 3aXTeBy
3aI0CIICHOT J]a Ce BPaTu Ha paj] HHje Moryhe yIOBOJBHUTH, Y KOM CITy4ajy MakCHMaJTHHA H3HOC
HaKHaJIe MITeTe MOXKe N3HOCHTH BpeTHOCT o7 36 3apana 3anocienor.HamocieTky, mpaBo Ha
HaKHaIy IITeTe Y MAaKCHMAaJIHOM M3HOCY Of IIECT 3apaja OCTBapyje 3alloCIeHH Kao jeIuHy
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riahajy nonpuHocH 32 00aBE3HO COIMjaTHO OCUTYPAhE jep HABEACHU U3HOC
Hema KapakTep 3apaje. Ha oBoM MecTy HUje Ha OJIMET HATJTaCHTH JIa YKOJIHKO
je 3armocieHOM KyMYJIaTHBHO ca IPaBOM Ha HAaKHAJy IITeTe yMecTo Bpahama
Ha paj, oMoryheHo 1a 0cTBapHu U MPaBo Ha HAKHAy U3ryOJbeHE 3apajie, paBo
Ha yIUJIaTy JOMPUHOCA [0 OCHOBY 00AaBE3HOT COLMjaIHOT OCUTYpamba He Ou
OWJIO YIIMTHO jep ce OHO Y CMHUCIY IIpaBHE MOCIEIUIIEC HE3aKOHUTOT 0TKa3a
OCTBapyje y CKJajay ca IpaBoM Ha HaKHaJy U3ryOJbeHe 3apa/ie.

Kana je peu o mope3y Ha joxonak rpalana, nmope3 ce He miaha Ha
noxonak rpahaHa Koju mMa KapakTep HaKHaJe MarepujaliHe OJHOCHO
HeMaTepHjaJiHe IITEeTe, OCUM HaKHAJe 33 M3MaKJIy KOPUCT M HAKHaJe
3apajie OJIHOCHO, HaKHaJe 3a U3ryOspeHy 3apany.’ MehyTtum, nmpuxos Koju
3arociieHd OCTBAPH y BHJlY HaKHaJe IITETe Koja ce uciahyje 3amocienom
y BUCHHH M3ry0OJbeHE 3apajie 3a Ciyyaj He3aKOHUTOI MPEeCTaHKa paJHor
oziHOCa 1 Bpahama 3aloCICHOT Ha paji, IPEIMET je OIOpe3HBamba TOIHII UM
MOPE30M Ha JJ0X0/IaK rpaljana yKoinko, camo o TOM OCHOBY, OJIHOCHO 3ajeTHO
ca MpUXOJUMa IO JPYTrMM OCHOBHMMA KOJU C€ ypauyHaBajy y OCHOBHUILY
TOMIUIIHET TTope3a Mpelia3u HEOMOPE3UBH U3HOC 3a TOIUIIBLH TTope3. [Ipema
TOME, ,,lIPUXOJIH, OMTHOCHO HAKHA/Ia KOja ce McIuialyje 3alocieHOM y BUCHHHU
u3ry0IbeHe 3apajie Koja y KOHKPETHOM H3HOCY, OTHOCHO 3aj€/IHO ca TPUXOIUMa
10 IPYTMM OCHOBHMA KOjH C€ ypauyHaBajy y OCHOBHUILY TOIUIILET [IOpe3a, a
KOjH Cy OMJIM OTIOPE30BaHU ITOPE30M Ha JI0X0JIaK rpaljaHa mpriInKoM BbUXOBOT
OCTBapUBamba, yMameHH 3a Iiahienu nopes u npunasiajyhe gronpuHoce, n3Ha
IPOITMCAHOT HEOIOPE3UBOT H3HOCA 32 TOAMIILH TIOpe3, MOIISKY riahamy u
TOAMIILET TTope3a Ha Aoxoaak rpahana“!® V ciydajy Kajaa je 3amocieHu y
HIepHO/ly HAKOH HE3aKOHUTOT 0TKa3a yroBopa o pajay OCTBapHBAO MPHXOJE
KOJI IPYTHX MOCII0/IaBalla U KOji Cy MY OJIOMjE€HH O] N3HOCA HAaKHAJIe IITEeTe
y BUIy M3ryOJbeHe 3apajie Kao MOCIEANIIe HEe3aKOHUTOr 0TKa3a, yriaTe
JIONIPUHOCA Koje cy uciuiaheHe ol cTpaHe Apyrux mnocioaasana yiehe ce y
003up, a 3aM0CIICHHU Y TOM ClIy4ajy UMa [PaBo Ha pa3JinKy BUCHHE yriiaheHrx

TIOCIIEINITy HE3aKOHHTOT OTKa3a yciex IoBpene onpenaba OTKAa3HOT MOCTYIKa O CTpaHe
MOCIIOABIa — HE3aKOHUT OTKa3 M3 MPOLECHUX pasiora, Kaja je 3a OTKa3 yroBopa O paxy
TI0CTja0 OIPaBJaH OCHOB.

9 3akoH o mope3y Ha jgoxomak rpabhana, ,,CiyxOenn rmacHuk PemyOmuke Cpouje®, Op.
24/2001, 80/2002, 80/2002, 135/2004, 62/2006, 65/2006, 31/2009, 44/2009, 18/2010,
50/2011, 91/2011, 7/2012, 93/2012, 114/2012, 8/2013, 47/2013, 48/2013, 108/2013, 6/2014,
57/2014, 68/2014, 5/2015, 112/2015, 5/2016, 7/2017, 113/2017 n 7/2018, 4n. 9, ct. 1, Tu. 8.
10 Munubeme Munncrapera ¢unancuja 6p. 413-00-118/2014-04 on24.11.2014. rox. y:
Bunmen: Cnyacoena objawrversa u cmpyuna Muberba 3a RPUMeHy UHAHCUJCKUX nponuca
11/2014, 99-102.
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JIOTIPHHOCA ¥ BUCHHE JOTPUHOCA IIPeMa BUCHHH 3apajie KOjy Ou 0CTBapHo J1a
j€ paamo KOJI TIOCTIO/aBIia KOju My je HE3aKOHHUTO 0TKa3ao yroBop o pauy.'!

VY cknajay ca HOBEJTMPAHUM EKCIIEPUMEHTATHNAM PEIICHEM YBEICHUM Y
HAIIIe 3aKOHOJJAaBCTBO 3aKOHOM O M3MEHaMa | JonyHama 3akoHa o paxy 2014.
rOJIMHE, KOjUM 3aIlOCIICHU HeMa IIPaBo Jia Ce BpaTu Ha paJi KO MOCIOaBIa y
CIIyuajy KaJia je MoCTojao OCHOB 3a 0TKa3 yroBopa O pajly ajiu je OoCI0/1aBall
HOCTYIHO CYIPOTHO ojjpendaMa OTKa3HOT MOCTYIKa, He3aBUIHE TOCICIHIIE
110 3aII0CJICHOT HE MambKajy HH Ka/ia je ped 0 yIUIaTH JOIPUHOCA 32 00aBE3HO
COIMjAJIHO ocurypame. Hanme, nmpema CyjaCKO] IIpakCcy y BPEeMEHY Ipe
HOBEJIMPAHOT 3aKOHCKOI PCICHAa, Y Cly4ajy Kaja jernocrojajia moBpeaa
onpenada OTKa3HOT MOCTYIKA 3allOCICHH HUje UMao MPaBO Ha HAKHAIY
HITETE Kao MPaBHY MOCICIUIY HE3aKOHHTOT OTKa3a yroBopa O paay aiu
je yBek BpaheH Ha paj U y CKJIaay ca THM OCTBapUBAao je MpaBo Ha yIiary
rope3a u JIOTPHHOCA 32 00aBE3HO COLMJaIHO OCHTYPabE 3a TIEPHOJ y KOME
HHje pajno, 10 naHa Bpahama Ha paj, TO jecTe, 0 JaHa MPaBHOCHAKHOCTH
npecy/ie yKOJIHMKO HHje 3aXTeBao Jia ce BpaT Ha paj. Kako nmpema no3uTuBHOM
peliety, 3al0CICHH HeMa TPaBo Jia Ce BpaTH Ha pajl, TO HeMa HU MpaBo Ha
yIIaTy rnopesa u JOoIprHOca 32 00aBE3HO COIMjalIHO OcUTypame.Onoujame
TyXOCHOT 3axTeBa 3a BpahiameM 3arocieHOr Ha paj, 0e3 n3y3eTka BOIu
ryOUTKY TIpaBa Ha yIUIaTy JOIPHHOCA 3a 00aBE3HO COILM]aIHO OCHTYPakhe
¢ 003upoM /1a HeMa HaKHaAe nu3ryosbeHe 3apaae. OBaKkBO peUICHE MOXKE €€
caryielaTi y CBETJIy BEJIMKE HEIPaBJe MpeMa 3afoCciIeHOM Y CIIy4ajy Kaja je
OTKa3 MOHUIITEH KA0 HE3aKOHHT 300T MOBPE/IE OTKa3HE MPOILEAYPe Ol CTPaHe
MOCJIOZABIIA jep, 3all0CJICHU HE OCTBapyje MPaBo Ha YILIATy JONPUHOCA HU
TOKOM Tpajama MOCTYIKa MpeJ] CYJA0M KOjeMOXe TpajaTH 3HATHO Jy)Ke Of
npeaBUl)EHOT POKa OJ1 IIECT MECEIIH.

2. IIpo6saem Bpahawa HakHaje 3a cay4aj
He3aI0CJeHOCTH Koja ce uciiahyje 3anocjieHom
HAKOH He3aKOHHTOI 0TKa3a YroBOpa o pagy

VY nepuojy HAaKOH HE3aKOHHTOT O0TKa3a yroBopa O pajy, 3aroclicHH
OCTBapyje MpaBo Ha YIUIATy HaKHAJe 3a Clydaj He3aloCIeHOCTH Koja ce
ucmiahyje ox crpane Harmonanue ciyx06e 3a 3anonsbaBamme.'> [ToceOHO

11 B. Mapxkosuh, /Ipasne nocrneouye nezaxonumoe omkasa, I1paso n npuspena 4-6/2015,ctp.
866.

12 Mako ce TpeHa aKTHBHHX Mepa IOJHTHKE 3alloNUbaBak-e CBE BHUIIE IIMPH, HAKHAJa
3a CiIydaj. HE3alloCICHOCTH M Jajbe MMa CBOje HEOTYhHBO MECTO y CHCTEMY COIHjaTHOT
obe36ehema. OyHKnHMja Kojy oHa 00aBJba MMa COLMjATHO 3AIITUTHU KapaKTep M Kao TakKsa
He MOXKe OMTH 3aMeHheHa HU jeJHOM MepOM aKTHBHE ITOJHTHKE 3armonubaBama. M. Kocruh,
Ilpasa no ocnogy ocuzyparba 3a Ciy4aj He3anoCieHoCmu - ¢a NOCeOHUM OCBPMOM HA NPABO
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j€ 3HAYajHO ca CUTypHOUINY YTBPAUTH Jia JIK 3al0CICHH MOXE 3aXTeBaTH
U yIUlaTy JIONpHHOCA 32 00aBE3HO COLMjAJIHO OCUTYpame Oll CTpaHe
TIOCJIO/IaBIa 32 MIEPUOJT Y KOME je MpuMao HakHaay on Hanuonanue ciyx0e
3a 3amnolnbaBame. [1ocaoaBurMa cBakako Jia OAroBopa Jia ce 0ciodoe
obaBe3e yrare A0MPUHOCA 32 00aBE3HO COIMjATHO OCUTYPaHbE 3aII0CICHOM
HAaKOH LITO MY je OTKa3aH YyroBOp O paiy, OceOHO, YKOIHUKO je 3armocaeHu
OCTBapHO MPaBo Ha yIJIaTy JOMpUHOCcA o1 cTpane HanunoHanHe cinyxoOe 3a
3anomnjbaBambe. Mel)yTuM, OBakBOj HaMEpH MOCIIONABIA HE HJIE Y MPUIIOT
CTaB Cy/ICKE IIpaKce, KOju y moriiey o6aBese yIiaTe J0IPHHOCA [0 OCHOBY
00aBe3HOr COIMjalIHOT OCUTypama MMa JpYyradydju 3aKjbydak. Y TOM
CMHCITY,CY]l je MUIIJbCHhA JIa YKOJIMKO CY 3allOCICHOM 3a MEPHUOJ HAKOH
HE3aKOHUTOI MPECTaHKa PaaHOr OJHOca MahaHu MONPUHOCH Of CTpaHe
HanuonanHe ciysx0e 3a 3amoisbaBame, yIiaTe JONPHHOCA BPIICHE CY Y
BUCHHHU ozipel)eHoj y ckiiaJly ca BHCHHOM HaKHaJe KOjy je 3aloClieHH Tala
npumao. C npyre cTpaHe, ¢ 003UpOoM Ha MOCTOjalbe MPAaBHOCHAKHE OJTyKe
CyJia KOjOM je yTBphEeHO Jia je paJHu OJTHOC IIPECTa0 Ha HE3aKOHUT HAYHH,
3aI0CiIeHH UMa TIPaBo Ha YIUIaTy JONPHHOCA Y BUCHHHU onpelheHoj mpema
BUCHHHU 3apajie Kojy Ou ocTBapuo 1a je paauo.’/lakie, mpemMa mpeTXoaHo
HaBEJICHOM, YKOJIUKO Cy 3all0CIICHOM KOME je He3aKOHHTO MPeCcTao pajHu
onHoc rtahanu gonpuHocH o crpaHe HalronanHe cirysx0e 3a 3anolibaBame
y NEepUOJly HAKOH MpEeCcTaHKa pajHOr OJHOCA J0 JaHa MPaBHOCHAKHOT
OKOHYama MOCTYIIKA Mpe]] CYJ0M, BUCHHA YyILJaTe JIOMPHHOCA YTBphyje ce
CXOJIHO BHCHHH HaKHaJIe KOjy je 3alOCJCHH y TOM MEePHOLY MPUMAo, a 110
OCHOBY MPaBHOCHAXKHE TPECy/e KOjOM je YTBPEHO /a je 0TKa3 He3aKOHUT,
3ar0CJICHH MMa IIPAaBO Ha Pa3JIMKy BUCHHE yITaheHUuX J0NpUHOCA U BUCUHE
JIONIpUHOCA ojipel)eHux peMa BUCHHU 3apa/ie KOjy OM OCTBAapHO Jia je paiuo.

MelhyTrum, oBakaB cTaB cyja HHUje 0e3 MpocTopa 3a JUCKYCH]Y jep,
MIOCTaBJba CE ITMTAME JIa JIH j€ 3aIOCIICHU KOME je HE3aKOHUTO IPECTa0 YroBOp
0 pajly ¥ KOjH je IpaBHOCHAKHOM OJIITYKOM cyJia BpaheH Ha paji, y o0aBe3u jia
BpaTH HaKHAy IPUMJIbEHY 071 cTpaHe Harmonase ciryx0e 3a 3amnolbaBame
3a CJ1y4aj He3aroCICHOCTH, YKOJIMKO Ce y3ME Y pa3MaTpame lpaBHa PUKIHja
Jla 3aTI0CJICHOM 3a YTY)KEHH HEepHO]] Tpajarba pajHOr CIopa, PaaHU OIHOC
HHUJje HU IPEeCTajao U Jia 110 OCHOBY HE3aKOHUTOI OTKa3a yroBopa o paiy
yKUBa MMPAaBO Ha HAKHA/y U3TryOJbEHUX 3apajia U Ipurajiajynux omnpuHoca
3a BpeMe Tpajama CyJCKOT MOCTYTIKA.

HaBeieHO TEOPETCKO MUTaKkE MOKEMO aHAIM3HPATH KPO3 MPHUMEp
U3 cyJicke mpakce. Haume, 3amociieHOM je mpema paBHOCHaXKHO] CYJICKO]

na noguany naxnady, Pagao u cormjanno npaso 2/2014, ctp. 103.
13 Ilpecyna [Ipuspennor anenanuonor cyaa, [Ix. 7089/2012(3) ox 05.06.2013. rox.
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HpeCy/i YTOBOP O pajy HE3aKOHUTO MPECTa0 U OMJIYYCHO je J1a UCTU UMa
IpaBo Jia ce BpaTH Ha paj Kao W MPaBO Ha HaKHAJy M3ryOJbeHE 3apajne u
yILIaTe JOMPHUHOCA 3a 00aBE3HO COLMjajiHO OCUTypame. ToKoM Tpajama
CY/ICKOT TIOCTYTIKa paji yTBpherwa HE3aKOHUTOCTH OTKa3a, 3aroCiICHU ce
Ka0 HE3aroCJIeHO JIMIe pujaBuo HalnoHallHOj CITy:K0M 3a 3alolJbaBambhe
¥ OCTBapHBao MPaBO HA HAKHAY 110 OCHOBY HE3aIlOCICHOCTH y CKJIAy ca
3aKOHOM 0 3alolIJbaBakby U OCUTYpakby 3a cyuaj He3arnociaeHocT.* Hakox
JI0OCTaBJbama Mpecyje cyaa HajexHoj Guinjanu Hanuronanue ciyxoe 3a
3aroIJbaBamke, KOjoM je YTBpP)EHO Aa je 0TKa3 He3aKOHHT, O] 3aII0CIICHOT je
3aXTEBaHO Jla M3HOC HAKHAJIE KOjy je OCTBApPHUO MO OCHOBY HE3aIOCICHOCTH
BpaTH KUCILJIATHOILY Y3 00pa3IoKee JIa je HCTY HEOCHOBAHO IIPUMHMO jep,
3a BpeMe yTY>KEHOT TepHo/ia OCTBapyje MpaBo HAa HAKHAy MaTepHjasiHe
IITETE y BUIY U3ryOJbEeHHX 3apajia u npunanajyhux gonpunoca.” MehyTum,
KaKO je 3aloCiICHOM CYJ 0I0MO M3HOC HAaKHAJE KOjy je MPUMao 3a clydaj
He3amnocjaeHocTn o HamuoHanne ciyxOe 3a 3amnolibaBambe, TO HUCTH
HHje OCTBapHO “NyH” M3HOC HaKHaJe U3ryOsbeHe 3apaje,'® ycien dera ce,
CMaTpaMoO HEOIpaB/IaHO, 3aXTEBAJIO Ja BPaTH U3HOC MPUMJbEH O] CTPaHE
Hanumonaiue ciysx0e 3a 3anonibaBame. Haume, y nepuoy TOKOM Kojer je
IpUMao HaKHAIy [0 OCHOBY HE3aroCICHOCTH, 3alOCIICHH HUje MOrao Ja
3Ha KakaB fie OUTH UCXOJ] MOCTYIIKA TIOBOIOM (HE3aKOHUTOT) OTKa3a KOjU ce
BOJIM TIpeJ] CyZIoOM. Y CKJIJy ca THM, 3allOCJICHH j€, CMaTpamo OIPaBIaHo,
pUMao HaKHAIYy 3a Cy4aj He3amoCICHOCTH jep, HAKOH MpecTaHKa pajHOT
0JIHOCa 00JEKTHBHO Ce HaJIa3| y M0JI0XkKajy He3anocaeHor inia. HakHana 3a
CIy4aj He3aIoCICHOCTH MOXKE TIPE/ICTaBIbATH JSIMHU IPUXO KOjU 3aMOCICHU
0CTBapyje TOKOM Tpajarma CYACKOT MOCTYIKa MOBOJOM OTKa3a yroBopa o
pajy ¥ Kao TakBa, MMa €r3UCTCHIIMjaTHU 3Ha4a]j 3a 3aI0CJICHOT aKO CE y3Me
y 003up Moryha aykuHa Tpajama pagHor copa. OBo THM Ipe ako ce y3Me
y pa3marparme CBpxa HaKHa/Ie 3a ClIy4aj He3aIloCICHOCTH, Koja Iojpa3yMeBa
Jla ce TUTYJIapy MpaBa Ha HaKHALy oMOryhiu 1a OCTBapu MPUXO/E Yy OJIHCKOM
MIEPUO/IY HAKOH IIITO j€ JIMIICH MOryRHOCTH Jla OCTBapyje 3apajy.
[MoTryHO je HeompaBJaHO W IMPEBACXOAHO IITETHO IO IOJOXKA]
3aI0CJICHOT JIa C€ HaKHA/1a IIPUMJIBEHA [0 OCHOBY HE3aIOCICHOCTH ABOCTPYKO

14 ,Hezamocienu nma npaBO Ha HOBYAHY HAKHAJy y CiIydajy HpecTaHKa pajHOT OJHOCA
WM TIpecTaHka 00aBEe3HOT OCUTYparba, 0 OCHOBY IIPEeCTaHKa PaJHOT OZHOCA OTKA30M OJ
CTpaHe MOCIIOABIA, Y CKIIaay ca IPOIHCHMa O pany", 3aKOH O 3aloNUbaBamby H OCUTYPABY
3a cirydaj HezanocineHoct- 330CH, ,,Cryx06enn racauk Permyomike Cpouje®, 6p. 36/2009,
88/2010 u 38/2015, un. 67, ct. 1.

15 Pememe Hammonamue ciyxOe 3a 3anonubaBame - @ummjana Kpameso, 6p. UPI 1203-
10411-2654-2/2010 oxx 29.01.2015.

16 Ilpecyna OcrnoBHor cyna y Kparyjesiy Op. 5111-2229/12 ox 12.12.2013. rox.
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onduja - HajIpe OJf U3HOCA JIOCyl)eHe HaKHaJe MaTepHjaJiHe IITETE IO
OCHOBY HE3aKOHUTOI' OTKa3a yroBopa o pajy a moToM u Bpahamem mcTor
U3HOCA O] CTpaHe 3amocieHor HalroHaHoj ciyk0H 3a 3amolijbaBambe
Kao McIutatuoily. TakBO peliemhe MOXKEe UMATH JaJICKOCEKHE MOCISTULIES
10 3aIIOCJICHOT a Y 3aBUCHOCTH O] U3HOCA Y MUTAkbY, JJOBECTH I'a U Y CTahe
MarepujasiHor omtehema, MTo je MPBEHCTBEHO y CYNPOTHOCTH Ca IHJbEM
U cBpXOM Bpaharma 3aloCiICHOT Ha paji M MCIIATOM M3ry0OJbeHUX 3apajia u
npunagajyhux jonpruHoca - peuHTerpaimja 3anocieHor, To jecte, nospahaj
y CTambe KOje je MPEeTXOUJI0 HE3aKOHUTOM OTKa3Yy.

Y oOpasnoxemwy 3axTeBa 3a Bpahamwe uciialieHe HakHaje, HAaBOJIH
ce Kao pasJyior HeMOryhHOCT Jia JIMlie TOKOM TepHojia y KOME je MpruMasio
HakHaay on HamumonanHe ciykOe 3a 3amolijbaBamkbe MMa y HCTOM
BPEMEHCKOM MEPHOY CTATyC 3aIOCICHOT U He3amnocieHor juia. OBo u3
pasiiora mTo ce MPaBHOCHAKHOM CYJICKOM IMPECY/IOM MOHMIITABA aKT O
IPECTaHKY PaJHOT OIHOCA KOjH j€ OCHOB 3a IIPU3HABAE MTPaBa HAa HAKHALY
3a ciy4aj He3aloCIICHOCTH U 00aBe3yje MociIoaaBall 1a 3aloCIiCHOT BpaTh
Ha paJ O UCTOTr JaHa O JaHa Kaja My je MPU3HATO MPAaBO HA HOBUAHY
HaKHaIy 3a clydaj He3arnocaeHoCcTH.!” OBakaB Pe30H MOXKE Ce cMaTpaTh
OTpaBJaHUM YKOJHMKO OW 3allOCICHU OCTBAPHBAO MPABO HA “TyH’ W3HOC
HaKHaJe n3ry0sbeHe 3apajie u npunajajyhux gonpuHoca. [lyH usHoc HakHae
U3ry0JbeHe 3apajie Kao MOCIIeANIe HEe3aKOHUTOT 0TKa3a Mojpa3syMeBao Ou
Jla Ce 3aIl0CJICHOM HE 0J10Mja M3HOC HAKHAJC 3a CJIy4yaj He3allOCICHOCTH.
MelhyTtum, y cilydajy Kaja ce HaKHaJia 3a CJIy4aj He3aloCICHOCTH HEe Ou
onbMjaa o U3HOCA HAKHAJE IITETe Y BUAY M3ryOsbeHe 3apaje, MOrio Ou
Ce TOBOPHTH O MPABHOHEOCHOBaHOM 000rahiery 3armocieHOr TOKOM Mepro/a
HE3aI0CIICHOCTH, jep 3aM0CIICHU O TaKo, [0 OCHOBY BpEeMEHa POBEACHOT BaH
pazia HAKOH HE3aKOHUTOT [TPECTaHKa yroBopa O paay OCTBAPHO IBOCTPYKHU
IPUXOJI: Y BUy HAKHAJIE 32 CITy4aj HE3alOCICHOCTH, 8 IOTOM U “IIyH” H3HOC
HaKHaJIE IITETe y BUY U3ryOJbeHE 3apajie, C 003UPOM Ja Ce PaBHOCHAKHOM
HpecyoM mocioaanai odaBe3yje Ja MCIUIATH 3a0CICHOM CBE H3Ty0JbeHe
3apajie oJl JJaHa KaJia je yroBop O paJy He3aKOHUTO OTKa3aH, jep ce y3uma jia
je 3amocieHu 610 y paJHOM OTHOCY O/I JlaHa HE3aKOHUTOT MTPECTaHKa PaTHOT
onHoca. Moryhe peliewme y ToM citydajy, MOIjio Ou ce mponahu yKOJIHKo Ou
o0Be3HuK Bpahama ucriahene HakHazme OMO TMOCIONABAIl @ HE 3AIOCIICHH,
aKo ce y3Mme y 003up Jia cyJ o10Kja W3HOC HaKHaJe uciiaheHe o cTpaHe
Haumonanne ciysx0e 3a 3aIolbaBambe 0] K3HOCA HAKHA/IE ITETE HAa KOjy
ce obaBe3yje MOCIIoIaBall 0 OCHOBY HE3aKOHUTOI 0TKa3a yroBopa o pajuy.

17 Pememe Harmmonanne ciyx0e 3a 3amonubaBame - Oummjana Kpameso, 6p UPI 1203-
10411-2654-2/2010 oz 07.10.2015.Tox.
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VY TakBOj cHTyalWju HaKHAJA 3a CIIy4aj HE3allOCICHOCTH TyMadH ce€ Kao
IPUXOJI TI0 OCHOBY pajia, 0CTBapeH HAKOH IPECTaHKa yroOBOpa O paiy jep ce
JEMMHO Kao TaKBa MOYKE OJIOMTH O] M3HOCA HAKHAJIE IITETE Koja ce ocyhyje
3aIroCIeHOM TpeMa 3aKkoHy o paiay.'®

Mma mecTta pacripaBu jia Jid je HaKHaJa 3a Ciy4aj He3armoCICHOCTH
3aKCTa MPUXOJT KOJH je 3aII0CIICHH OCTBApHO 110 OCHOBY Pajia, TO jecTe, 1a JIU
ce y IPUXO/IC [0 OCHOBY pajia yopajajy caMoO OHU CTEUCHH Y PaJTHOM OJHOCY
KOJI IPYTOT TOCJIO/IaBIa UK Ce MOJAPa3yMeBajy CBU MPHUXOAU CTCUCHH T10
OCHOBY IIpaBa Ha paJi HAaKOH MpPeCcTaHKa pagHor ofHOca. iMa MUILIbEHha y
TEOpHUjH 1a ce MOTy Ae(DHMHHCATH ,,JaBaba 10 OCHOBY COLIMjaIHOT OCUTyparbha
Kao HaKHAJa IITETe U Ja Kao TaKBa MPEACTaBJbajy HAKHAIY 3a H3TyOJbeHY
3apaay .’V ckiaay ca HaBeJCHUM CTaBOM, a UMajyhu Ha yMy Jia ce IpaBo Ha
HaKHaJy 3a CJIy4aj He3al0CICHOCTH OCTBapYje 0 OCHOBY CTaka OCUTYparba
KOjH je TI0CTOja0 Ha CTpaHHW 3aroCjieHOT Mpe OTKasa yrosopa o paiy,?
riocioaBair Ou uMao 006aBe3y J1a 3armoCICHOM UCTIIIATH CAMO HAKHA Ty LITEeTe
y By U3ryOJbeHE 3apajic yMamheHy 3a M3HOC HaKHaIe uciutahieHe o/ cTpaHe
Hauwmonanue ciyx0e 3a 3anolbaBame.

OIOHEHT HaBEJICHOM MUIIJbEHY MOrao Ou ce npoHahin Tymauemem
wiaHa 65. 3aKoHa 0 3aNoll/baBakby U OCHTYpakby 3a CIIy4aj He3armoCICHOCTH,
KOjUM je mpenBul)eHo J1a ce cpeacTBa 3a OCTBApUBambEe paBa U3 00aBe3HOT
ocurypama obe30el)yjy u3 momnpruHoca 3a 00aBE3HO OCUT'YyPambe 3a Cy4daj
HE3aIOCACHOCTH 1 M3 JIPYTUX cpejicTaBa 00e30eheHrx y CKiIaly ca 3aKOHOM.
Y TOM CMHCITY, TPABO 3aII0CJICHOT HAa HOBYaHY HAaKHAy y CIy4ajy MpecTaHKa
paJHOT OJHOCA HJIM MpPECTaHKa 00aBE3HOI OCHUTYpPama MO TaKCATHBHO
HaOpOjaHUM OCHOBaMa IPOIKCAH je YIaHOM 67. 3aKOHA O 3aIl0lJbaBakby U
OCHTypamy 3a ciIy4aj HezanocjaeHocTu. HarMe, mpaBo Ha HOBUaHY HaKHALYy y
CIIyuajy He3aroCICHOCTH MTPOU3HIIa3H U3 00aBE3HOT COILMjaJIHOT OCUTY patha
rpabhaHa, a HaKHaJa MPUMJbEHA [0 TOM OCHOBY 0e3 003upa U3 Kor pasjora
je JOIIo 0 MpecTaHKa pajHOr OHOCA HE MOYKE Ce CMaTpaTH MPUXOI0M
KOJjH j€ 3al0CJICHH OCTBAPHUO [0 OCHOBY Pajia 1o MPEeCcTaHKy pajHOr ogHOca”!
npuMeHoM 4iana 191. ctas 9. 3akoHa o pagy. OBO THM IIpe, jep Ce HaKHAe

18 3P, un. 191, cT. 9.

19 b. Ulynnepuh, Coyujanno npaso, Ilpasuu dakynrter Yausepsurera y beorpany, beorpan,
2009, cTp. 141.

20 Hopuana HaxkHaja uciuiahyje ce HE3aroCIeHOM Yy Tpajarby Of] TPH Mecella, ako UMa CTax
ocurypama O] jeJHe 1O ITeT TOIMHA, IEeCT MECEeIH, ak0 UMa CTaX OCHIypama Of IeT 10
15 ronuna, neBeT Mecely, ako UMa CTaXK OCUrypama ol 15 10 25 roguHa U MakCHUMAJHO y
Tpajamy O JBAHAECT MECEIH, aKo UMa CTaXk OcUrypama ayxu of 25 roguHa. 330CH, wi.
72,ctr. 1.

21 Ilpecyna Bpxosror kacanuonor cyna, Pes2 2489/2016 ox 12.07.2017. rox.
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3a clly4aj He3alrocJIeHoCcTH ucrutahyjy 3alociaeHoM y YIUTHOM Cilydajy U3
pasJiora jep je yroBop o pajly OTKa3aH HE3aKOHUTO IPU YeMy O Ha4ello in
favorem laboratoris Tpebaino na Haule Ha TOIUITY JOOPOIOILIUILY Y IPUMEHH.

HonatHo, mpema wiany 64. 3akoHa 0 3amlOIIJbaBAly U OCUTYPamy 3a
CJIyuaj He3aroCICHOCTH 00aBE3HO OCUTYpakhe 3a CIIyUaj HE3ar0CICHOCTH je
JIe0 crcTeMa 00aBe3HOI COIMjalIHOT OCUTYpama rpal)ana kojum ce 00e30ehyjy
rpaBa 3a clly4aj He3aIloCACHOCTH Ha HaueIMMa 00aBE3HOCTH U y3ajaMHOCTH
comuaapuoctr.To 3HaUM Jja HAaKHaa MTeTe Koja ce ucrahyje 3amnocieHom
ycIiel He3aKOHUTOT 0TKa3a yroBopa 0 pajay He MOKe OUTH yMarbeHa 3a H3HOC
npuMJbeHe HakHaje o HarponasaHe ciyx0e 3a 3amolbaBame 3a HepHoT
Kaja ce 300r He3aKOHUTOT 0TKa3a yroBopa O pajly 3arocieHH Hala3uo BaH
paHOT OIHOCA KOJI TOCIIOIaBIIa.

Kapna je peu o moTeHIMjaIHOM pelIeHy Ja ce Kao 00Be3HUK Bpahama
HakHaJie HanuoHaiiHOj ci1y»0M 3a 3amolllJbaBame MOjaBH IOCII0/aBall,
nperpeKa ce Hajla3u y YNibCHUYHOM cTamy 1a HanuonanHa ciysxOa 3a
3aIol/baBake¢ HEe CTOjH HU Y KAKBOM OJHOCY Ca IOCJIO/aBLEeM Ja Ou ce
nospahaj ucraheHor n3Hoca MOrao MOTPaKMBaTH OJ UCTOT, Beh HCKIbY YHBO
ca 3aIoCJICHUM KOjH je YIIMTHA CPEACTBA MPUMHUO, TO C& MOXKE CMaTpaTh
omnpaBaaHuM Periee KojuM ce oBaKkaB mpeior oouja.>

KoHnauHu o7iroBop y pa3MaTpaHoM clly4ajy, 1ao je YIpaBHU Cy/ KOju
je JoHEeo mpecyay KOjoM je yTBpHEeHO Jia 3aloCieHH HHje UMao IpaBa Ha
UCIUIATy HAKHAJIC 3a CJy4aj HEe3aIloCICHOCTH U Jia je Y 00aBe3u Jia y poKy
o 15 nana ucty Bpatu HanmoHaiHoj City>k0u 3a 3aIolijbaBame, ¢ 003UpoM
J1a je oIl UCTOT JIaHa OJ1 KOT je OCTBaprBao MpaBo Ha HaKHaay BpaheH Ha paj
IPaBHOCHAYXKHOM Ipecy1oM cyna.*OBakaB cTaB TPIH KPUTUKE OIPaBIaHe U3
nBa pasiiora. Kao npso, nmociiofasaii je Taj Koju iMa 00aBe3y Jia 3a1oCICHOM
UCILIATH HAKHAJY IITETE y BUAY U3ryobeHe 3apane. C TUM y CKITany, YKOIHKO
je Beh MUIIJbEH-C JIa HAKHAJIA 33 CIydYaj He3aloCICHOCTH UMa KapakTep
IPUXO0JIa OH/IA je OMPAaBIAaHO J]a Ce MCTa O0M]ja O/ M3HOCA KOjU MOCII0/IaBall
110 OCHOBY HE3aKOHMTOr OTKa3a uciuiahyje 3amocienom. Kao npyro, nako
nocoaBall 1 HarmonanHa ciy»0a 3a 3anolbaBarmbe He CTOje HU Y KAKBOM
OJTHOCY, 3aII0CJICHH j& U3HOC KOJU j& IPUMHO Y MIEPUOAY HAKOH HE3aKOHUTOT
IpecTaHKa paHOT OJJHOCA BPJIO BEPOBATHO YBEIUKO MOTPOIINO Y TPEHYTKY
Kaja ce OJ1 ’hera 3aXxTeBa Jia YIUTHH U3HOC BpaTh. OBaKBO PEIICHE BOIUIIO
OM 3aKJbYUKY Jia IIpecy/ia KOjOM je 0TKa3 3aroCcIieHOM yTBpheH He3aKOHUTHM
U 110 KOM OCHOBY OM MMao MPaBO HA HAKHA/Y IITETE, YMECTO Y IOBOJbHHU]EM

22 Pememe Harmonanue ciryx6e 3a 3anonubaBame - Ommmjana Kpameso, 6p. 0031-10412-
1002/2015 ox 12.11.2015 ron.
23 Ilpecyna YnpaBHor cyna ozesbema y Kparyjesmy 6p. I-2 YV 16819/15 ox 19.05.2017. rox.
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CTaBH 3aI0CJICHOT Y 3HATHO HETIOBOJHHU]HU 10JIOXkKA] O] OHOT KOju Ou mpecya
0 HE3aKOHUCTOCTH O0TKa3a Tpebasio J1a MmoBjaa4yu 3a coOoM.

3a pasiMKy OI Haller 3aKOHOIABCTBAa KOje HE Jaje OATrOBOp Ha
JINCKYTa0MJIHO THUTamke Ja JIM MOCTOju 00aBe3a Bpahama HakKHaJe 3a
CJIyuaj HEe3aIoCICHOCTH y Cllydajy KaJia je JIOHEeTa MPaBHOCHAXKHA Ipecyia
cyJia KojoM ce 3arociieHu Bpaha Ha paj, npaBo LlpHe ['ope naje norpedan
oarosop. Tako, nmpema 3akoHy O 3allOlLbaBaly U OCTBAPHUBAILY IPaBa M3
OCHTYpama O] He3aI0CICHOCTH ,,3aBOJI UMa ITPABO JIa 3aXTEeBa OJ1 0CI00A6Yd
HaKHaJy IITETe Yy CIIy4ajy Kaja CyJ MPaBOCHAXKHOM IPECYIOM yTBPAU 12
j€ He3aroCJICHOM JIMITY KOj€ je KOPUCTHUIIO IIPABO Ha HOBYAHA JaBama paaHu
OJIHOC TIPECTA0 CYNMPOTHO 3aKOHY“.** Moryio Ou ce 3aKJbyYUTH Ja HABEICHO
pelieke PHOrOPCKOT 3aKOHO/IABIIA MOJIa3H O IMPETIOCTaBKe Jia je M3HOC
HaKHaJe MITeTe ucIuiaheH 3amoCcIeHOM O] CTpaHe MOCJIO0/AaBIa, YMaheH
3a HaKHaay McIutaheHy 3arociieHOM MO0 OCHOBY HE3aloCICHOCTH, jep y
CYNPOTHOM 3arociieHn 01 OMo HeoCHOBaHO oOoralieH Ha I TETy MOCI0AaBLA
- OCTBapHO OM IyH M3HOC HAKHAJIE IITETE O] CTPaHE MOCIIOIABIIA U 33IPXKA0
HaKHaJIe IPUMJIBCHE 110 OCHOBY HE3aIOCICHOCTH.

3. 3ak/py4yHa pa3MaTpama

VY ckiany ca MpeTXoJHO aHAJIM3HPAHUM MPOOIEMOM KOjU Ce jaBiba
y ciyuajy Bpahamba HaKHaJe 3a ClIy4aj He3aloCICHOCTH Kao MOCISIUIIEe
HE3aKOHUTOT 0TKa3a U TSKUHY MOCIIEAMIIA [0 3aIIOCICHOT KOjé OHO HOCH ca
co0oM, MOTPEOHO je 3aKOHCKH PeryincaTi MuTame o0aBe3e Bpahama HaAKHAIC
3a clyuaj He3anocjaeHOCTH HalmoHanHoj ciryk0u 3a 3aromibaBame HAKOH
IITO je MPaBHOCHAYXKHOM MPECYIOM YTBPIICHO J1a je 0TKa3 yroBopa o paay
HE3aKOHMT.

Ca gpyre cTpaHe, YKOJIMKO c€ TakBa o0aBe3a 3aKOHCKH
NPENBUAN,IIOTPEOHO je YTBPAUTHIA JIU je 0OBe3HWK Bpahama HakHaze
3aI0CJICHH MJIM MOCIIO/aBall, OJHOCHO, J1a JIM Ce M3HOC HAaKHAJe 3a Clly4aj
HE3aMoCICHOCTH TPETUPa Kao MPHUXOJ] 110 OCHOBY pajia ¥ Kao TakaB on0uja
O]l M3HOCA HaKHaze 3apaje Koja ce uciuiahyje 3amocjaeHOM OJf CTpaHe
NOCJIO/IaBIa 10 OCHOBY HE3aKOHHTOI OTKa3a MJIU je 3alOCIeHH Taj KOjU
Mopa Jla BpaTHHAKHA/Ty 3a Cy4aj He3aloCACHOCTH. Y CUTYallUjU Y KOjoj Ou
nociioziaBail 6uo 0OBe3HUK Bpahama HaKHa/e, TPOU3JIa3uo OU 3aKJbyUak aa
ce HaKHaJla 3a Clly4aj He3aroCcIeHOCTH TPETHPa Kao MPUXOJ, jep ce jeqUHO
Kao TakBa MO)KE OJOMTH O] HAKAH/IE MITETE yCJIea He3aKOHUTOI OTKa3a y
ckiany ca wianoMm 191. cras 9, 3akoHa o pany.

24 3akoH 0 3amlollJbaBaky U OCTBAPHBAKY TpaBa U3 OCUTYpama 3a CIIy4aj He3aloCICHOCTH,
,»Cirysx0enn et LI, 6p. 14/2010 u 45/2012, un. 61, cT. 1.
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VY cnyyajy kaga Om 3amociieHn Ouo oOBe3HHK Bpahama HakHaJe,
MOCTABUJIO OU CE JIOJIATHO ITUTAE [10 KOM OCHOBY OH 3aI10CJICHU OHO THTYJIap
TakBe o0aBe3e jep, y MOMEHTY KaJia je OCTBapHO IIPAaBO HA HAKHATY 3a CI1yuaj
HE3aI0CJICHOCTH OH jecTe OMO He3aroclieHo Juie. JlogaTHo, o 3Hadaja Ou
OWUJIO YTBPAUTH y KOjOj MEpH MpaBHa QHUKIHja Ja je 3aI0CICHOM 32 BpeMe
Tpajarba Cy/ICKOT MOCTYIIKA paii yTBphHBamba HE3aKOHUTOCTH OTKA3a, yroBOP
0 pajy OMo Ha CHa3H, C 003UPOM Jia Ce 3aIIOCIICHOM YCIIE TOTa, PeTPOaKTHBHO
MOHMILITABa]y MpaBa YMju je TUTYJap ONMpaBlIaHO OMO 3a BpeMe Tpajarba
CY/ICKOT TIOCTYIIKa, Ka0 HE3aI0CICHO JIUIIE.

OrnpaBiaHo peuiewme y rpaHuliaMa MpuxBaT/bUBOT Ca CTAHOBHUIITA
3aI0CJICHOT, Y HaBEICHOM CIIy4ajy YNHH C€ OHO KOJUM OM3aKOH MPEIBHIUO
Jla ce O] HaKHaJIe ITeTe y BUY U3ry0JbeHE 3apajia 3amocieHOM Kao paBHa
HocjeauIa He3aKOHUTOI OTKa3a He o0uja M3HOC HAaKHA/e MO OCHOBY
HE3amoCICHOCTH M IOTOM MOHOBO 00aBe3yje 3aloCiCHU 1a UCTY HaKHAIy
BpaTH, jep CC THME OUYHUIJICAHO 3aMOCIICHH IOBOJH Y CTAalke MAaTEPUjaTHOT
omrtehema.

IIpomeHe y cBeTy paja yTHYy Ha MPOMEHE paJHOI 3aKOHOIaBCTBA
U CTOTa Ce, IbMXOBOM YTHIIA]y ¥ UMIUIEMECHTHPAY Y 3aKOHCKA PeIlCHa
MOpa OpHIKJBUBO MTPHCTYITUTH jep HOBUHE HE MOPajy HY>KHO OWUTH ITOBOJHHE
a mpolec jJudepanu3alrja pajHUX OJHOCA U HUXOBO (JICKCHOUIHU]jC
ypehuBame je HEMUHOBHOCT aJli CUTYPHO je Ja OHEe He CMejy YTHIAaTH Ha
CMambCHE HUBOA 3AIITUTE 3aMOCIICHHX.
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Payments for obligatory social security as a
consequence of unlawful dissmisal

Summary

Payments for obligatory social security as a consequence of unlawful
dissmisal as a subject of analysis is often overlooked compared to therein-
statement and damages. The fee in case of unemployment which is paid to
an employee upon the termination of employment in accordance with the
social security system of the Republic of Serbia is the subject of discussion
ifwe take into account that the Court has determined that the fee in case of
unemployment has to be returned to the National Employment Service if the
dismissal was unlawful. Having in mind the Court’s stance, the practical issue
that might arise due to unlawul dissmisal will be anylized —who is obliged to
restore the fee in case of unemployment, paid to the employee due to the un-
lawfuldismissalcontract and whether such solution is adequate in its essence.

Key words: fee in case of unemployment, unlawful dissmisal, obligatory
social securance.
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Crpy4Hu 4wiaHak™®
omazoj @pumuh,
Ilpedceonux Onhunckoe paonoe cyoa y 3acpedy

UDK: 331.108(4-672EU)

3ALIITHTA IITPABA U3 PA/THUX O/JHOCA IIPE/]
EYPOIICKHUM CY/IOM 34 JbY/ICKA IIPABA
-IIPABHH OKBHP U CY/ICKA IIPAKCA

Ancmpaxkm: Aymop y osom pady oopahyje yioey Bujeha (Casjema)
Eypone, sezano 3a wezo6 memeswnu dokymenm (Eyponcky Konsenyujy
0 /BYOCKUM NPAsUMa u memesHuM c100600ama) me ce ¢ mum y e3u
ananuzupa pao Eyponckoe cyoa 3a syocka npasa.

Doxyc paoa je na onucy axmusnocmu Cyoa y ge3u sauimume npasa
U3 PAOHUX 0OHOCA, Y KOjeM CMUCTY je UBTONCEHA U PeeBaAHMHA CYOCKa
npakca, 0cooumo y oujeiy Koju ce 00HOCU HA NPABA KOJa HUCY U3PABHO
sawmuhena Koneenyujom, a pasmampajy ce u mooanumemu npogeode
npasomohnux ooryxa Cyoa y domahum npasnum cycmaguma.

Kwyune peuu: Bujehe (Casjem) Eypone, Eeponcka konsenyuja o
myockum npasuma, Eeponcku cyo 3a mydcka npasa, cyocka npakca.

1. YBoaHe HanmoMeHe

On camor ocHuBama Bujeha (Casjera) Eypone (nasbe:BE nnu Bujehe),
JoHomena KoHBeHIrje 0 JbyICKUM ITPaBUMa U TEMEJBHUM clloboama (ajbe:
EKJIJIT unu Koupeniuja) Te nmouerka jnjesoBama Cyza 3a JbyJCcKa IpaBa
(mamwe: ECJIIT unu Cyn), na THjeKOM BpeMeHa, HAaBEJICHE UHCTUTYIIU]C
Y CIIOMEHYTH Mel)yHapoaHOIpaBHU JOKYMEHT, 3ajeHO C mpumnagajyhum
Ha/IOMyHaMa Tj. TPOTOKOIMMA MOCTAIN Cy He3a00uIa3Hu GpakTop y MpaBHUM
mopeurMa 3eMajba YJaHWla, U TO NMPBEHCTBEHO YCIHWjeJ KOPUILITEHA
MOTryhHOCTH Koje UCTH IPYIKajy KOPUCHUIIUMA Tj. alUTMKAHTHMa y CMUCITY
3aIITUTE CBOJUX IpaBa U MHTEpeca, a HAKOH UCLPIIJHEHOT TPABHOT MyTa Y
JOMUIUITHOM CYCTaBY.

" e-mail: domagoj.frntic@oszg.pravosudje.hr
Pao npummwen: 15.07.2018.
Pao npuxsahen: 31.07.2018.
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[IpuToMm je 3a ykaszaru Ja mnpaBa U3 pagHux onHoca Hucy EKJIJTI
3amrtrheHa cama 1o cebu (ocuM 3a0paHe POTICKOT M TPUHYTHOT pajia, Te OCHM
mpaBa Ha yJIpy>KHBame y oarosapajyhe acorujaiuje), Ho y3umajyhu y o63up
IpaBHY [IPUPOAY T 3Hauaj TakBUX Mpasa, y paxy ECJIJII uckpucranusupana
Ce Mmpakca Koja je CBOjIM JTOCETOM TOKpHUBaja U MOApyUje pana, Hajuenihe
MoBe3yjyhu 3amITUTY Be3aHy 3a TaKBE CUTYyaIlHje C HEKUM O] eKCILTHITUTHO
samtuhenux nmpasa u3 Konsexiuje.

[IpoGnemaTuka TakBoOr ,,MHTErpUpaHor mpuctyna out he npeamer
OBOT paja, ¢ TuM 1a he ce mpeTxonHo n310kuTH 1 ipuka3 paaa BE te Cyna,
kao u kpahu npernen canpxaja Koupenuuje.

M3noxut he ce y TOM CMHCITY U CIy4ajeBU CYyJICKE IMpaKce KOju ce
oxHoce Ha oTyke Cy/ia Be3aHO 3a paJiHe U CPOJHE OJTHOCE, KA0 U MHUTamka
BE3aHa 3a MOCJhEIUIE TAKBUX OJIIyKa Y JTOMUIMIHUM MOPEIHMa, 0COOUTO
BE3aHO 332 MOT'YNHOCTH PeCTUTYIHje, IITO Ce y MpaBUiy pjeliaBa Kpo3
MOHaBJbaKa MOCTYIIKA, CBe Be3aHo 3a [Ipenopyky Op P (2000) 2 On6opa
MuHucrapa BE.

2. Onhennto o Bujehy (Cagjery) EBpone

2.1. Yeoo

Bujehe (Cagjet) Eypone (enrnecku: Council of Europe, GppaHIlyCKH:
Conseil de I’Europe, memauxu: Europarat) je mehyrapomna opranunzaiyja ca
TPEHYTHO YETPAECET U CeaM JprKaBa WIaHULA wupe eyponcke pezuje, YIuju
Cy IVIaBHU 3aJaLl1 ja4ambe IeMOKpalyje, 3alTUTE JbyICKUX [IpaBa U IPaBHE
JprKaBe Ha eypOICKOM KOHTHHEHTY. OOMYHO ce cMaTtpa Aa ce Hajehu nocer
BE ornena y Eyporickoj KOHBEeHILIM]H O JbYACKUM MTpaBUMa, HoTnucanoj 1950.
TOJIMHE, U KOja CIIyKH Kao OCHOBHU IpaBHU TOKYMeHT EyporickoMm cyny 3a
JbyZICKa TpaBa.

Cjenumre Bujeha Eypore je y Strasbourgu Ha (hpaHIIyCKO-HEMaTKO]
rpaHuiy. YIaHCTBO je OTBOPEHO CBUM €y POIICKUM AEMOKPATCKUM JIpsKaBama
KOje Cy IpUXBaTHIIe Ha4uesIo BIaJaBuHE IPaBa, BUILIECTPAHAUKY AEMOKPALIU]y
U KOje jaMye TeMeJbHa Jby/ICKa IIpaBa 1 ci1000/1e cBOjuM TpaljaHuma.

2.2. Ymememwerwe u pazeoj

Wnejaum 3auetankom BE cmatpa ce cup Winston Churchill, koju je y
CBOM IpenaBamwy Ha CBeyumnuiuty y Zurich 19. centem6pa 1946. nznoxuo
unejy ox “Cjenumenum pxxasama Eypone”, no yzopy na CA/l. V nanaun
Caunt Jamec y Jloniony nornucas je 5. maja 1949. CrartyT, KOjUM je OCHOBaHO
Bujehe Eypone. CraryT je moTmnucano JeceT 3eMasba OCHUBAuMIla', mpBa

1 benruja, ®panmycka, JlykcemOypr, Huzozemcka, Benuka bpuranuja, Hpcka,
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cjenHuna oxapkana je y CtpacOoypry, Koju je mocTao U CTaJIHUM Cje/IUILTEM,
a 0IMax Ha IIOYETKY JIoHEeceH je u TemesbHU akT BE, Tj. Eyporncka konBeHnuja
0 JBYJICKUM TIpaBuMa, rornucana y Pumy 4. HoBemOpa 1950.

Wzmely 1949. u 1970. jomr je ocam 3emasba mpucTyuio Bujehy?, n'y
TOM pa3100Jby OpraHu3alirja je MoCTYIHO YCTaHOBJbaBajla M pa3Bujajia CBOje
YCTPOjCTBO U TJIaBHA THjelia, T€ jé TaKO HIIP. MPBO jaBHO caciyllame Mpu
ECJUII oapyxano 1960. IIpea Beha nonuruuka kpusza y Bujehy nacrana je
1967. Bojuum mydeM y ['pukoj, koja je IOHOBHO MPUMJIbEHA TEK HAKOH Taja
nukrtatype 1974.

JlBUje TojMHEe HAKOH MHPHE PEBOJIYIHje U OKOHYamha YETPACCETO-
cMoromummke aukrarype, [lopryran je mpuctynuo Bujehy 1976., a
roJIMHY JlaHa KacHHje, HAKOH CMPTH T'eHepana ®Ppania, y Bujehe ynaszu u
HInamoncka, na 6u npuctynamwem Jluxrenmrajua, Can Mapuna u OuHcke
Oniia yriaBHOM 3aBpllieHa HHTErpalija 3amalHoeypOICKHUX Ap)KaBa, C TUM
na je y mehyBpemeny Bujehie nocraBuiio Temesbe 3a npucTyname 3emMasba
cpeame u ucroune Eypore, Hrp. Ha HauwH 1a je [lapnamentapHa cKynmTHHa
Bujeha 1989. ycraHoBHIIa CTaTyc rocta 3a TakBe 3eMJbE, aKO CY IPUCTAJIC
HNOTIHCATH 3aBPILIHU JTOKYMEHAT XEJICHHIIKOT CKyla O CUTYPHOCTH U
cypanmu Te KouseHiujy YjenumeHux Hapoa o JbyACKUM ipaBumMa. BehuHa
3eMaba Cpeliibe M ucTouHe EBporne mpUcTynuio je opraHu3anuju HaKOH
najia KOMyHH3Ma, Tako Jia faHac Bujehe okyrsba ueTpeceT u ceiaM 3emMasba
yiaHuna, ¢ Bunre ox 800 MuMjyHa Jbyau, Te cypaljyje ¢ MHOTHM JAPYyTUM
opranu3aiujama, rmoceoHo ¢ Eyporickom yHujom u OpraHuzainujom 3a
€YPOIICKY CUTYPHOCT U Cypaamby.

2.3. Huweeu, mujena u uncmumyyuje

Beh ce oxgpenoom unan 1.(a) Craryra HaBoau na je L{uws Bujeha
nocmuhu 60wy nosesanocm mehy c8ojum UIAHOBUMA CA CBPXOM OUYBAA
U ocmeapusarba udeana U Havena Koju ¢y um 3ajeOHudKa bawmuna u Koja
ONAKUIABA PUXO8 eKOHOMCKU U COYUJATHU HANPEOdK.

Y Tom cmucny Bujehe ce 6aBu: (1) 3amtuToM 1eMoKpaniyje 1 BiialaBuHe
mpasa (2) 3aTUTOM JBYACKHX IpaBa, MoCce0HO: COIUjaTHIX MTpaBa, y CKIa1y
¢ EyporickoMm corujarHOM 1oBeJbOM, je3NIHUX MTpaBa, y ckiany ¢ Eyponckom
MTOBEJHOM O PETHOHAIHUM M MAaFBHHCKHAM je3UIIMMa, CI0000M Meauja, y
ckiany ¢ EyporckoM KOHBEHITHjOM O JbYACKUM IpaBuMa (3) mMpoMOITHjoM
€YPOIICKOT KyJITYPHOT HICHTUTETA U Pa3HOJINKOCTH, Y cKiany ¢ OKBUPHOM
KOHBEHITN]OM 32 3aIITHTY HAITMOHATTHUX MamrHa (4) mpobieMuMa KojuMa ce

Wranuja, Jlancka, Hopsemka u [lIBencka.
2 TI'puxa, Mcnann, Typcka, tbemauka, Aycrpuja, Llunap, [lIBunapcka u Manra.

241



Jlomazcoj @pumuh, 3awmuma npasa uz paonux oonoca nped Eyponckum cyoom
3a HYOCKA NPAsa - NPAGHU OKeUp u cyocka npaxca, cmp. 239-260, XX1I (2/2018)

Cyo4aBa eypoIiCcKo JpyIITBO, YKJbY4yjyhu AuCKpUMUHALH]Y, KceHO(DOOH]Y,
3araleme oxonumia, CUJIA, 3moynopaly ormojHUuX JIpora u OpraHu3upaHor
KPUMUHAJIA, Kao U (5) MOTHIIAKkEM JIEMOKPATCKE CTAOUITHOCTH KPo3 pedopme.

Camo Bwujehe umne aBa rnaBHa Tujena, u To Ondop MUHHUCTapa,
[TapnaMeHTapHa CKYIIITHHA TE TPY HHCTUTYIIH]e: Eyporicku cy 3a jbyicka
npasa, KoHrpec nokanHux u peruoHanuux iaactu Eypone u [Tojepenuk
3a Jeyjacka npasa. Ha weny Tajuumra Bujeha Eypone je [maBau Tajamnk
(Cekpetap) Bujeha Eypore.

Onbop munucrapa tujeio je Bujeha Eypore koje moHoCcH OMITyKe.
YuHe Ta MUHUCTPHU BAKBCKHUX II0CJI0OBAa 3€MJbEC YJIaHWUILC HIIM BHUXOBU
cTajHu 3acTynHunu. [lapiameHTapHa je CKyNIITHHA CaBjeTOIaBHO TH]EJIO.
Hbe3une unanoBe onpelyjy HanuMoHaNHU napiaMeHTH. KoHrpec JokaaHux
U peruoHajHuX BiiacTu Eyporie caBjeToaBHO je THjeJI0 KOje MPEICTaBIba
JIOKaJIHe M peruoHaiHe BiacTh. Ha Taj cy HauMH Bjaje, HAIMOHAJIHU
HapJaMEHTH T€ JIOKAJIHE U PETHOHAIIHE BIIACTH 3aCeOHO MPECTaBIbeHE.

Takohep nmoctoju u Eyporicko paBHaTe/bCTBO 33 KBAJIUTETY MEJIUIIMHE,
I'pyna Iomnudoy - rpyna 3a cypaamwy y cy30Hjamy 310ynorpede apora u
HE3aKOHUTE TPrOBUHE JAPOTroM - T¢ Eyporicku o100p 3a JeMOKpaiujy Kpo3
[paBo, MO3HaTH]a Kao Beneyujancka komucuja.

3. EBponcka KOHBeHLHMja 0 JbYJACKHM IPaBUMa,
u EBponicku ¢y 3a Jbyjacka npasa

3.1. Onhenumo o Koneenyuju u ynosu Cyoa

Eyponcka konsenyuja o myockum npaguma (euri. European Convention
on Human Rights - ECHR; fr. Convention européenne des droits de ’homme -
CEDH) je nakiie MelyHapo1HU YTOBOp O 3aLITHTH JYICKHX IIPaBa U ciiodoza
y EBporu, Te je kao TakaB HajcTapuju U HAjePUKACHUJU CYCTaB 3a 3alITUTY
JBY/ICKHX IIpaBa y CBUJETY.

[Ilynum umenom Eyporicka kOHBEHLIM]a 3a 3alITUTY JBYACKUX MIpaBa
u temesbHUX cnoboxa (ETC 6p. 005) xako je Beh peueHo, moTnucasa je y
Pumy 4. ctyaenora 1950. rogune o cTpaHe JBaHAECT 3eMalba YJIAHULIA
Taza HoBoocHoBaHOT Bujeha, a Ha cuary je crynuna 3. pyjua 1953. ronune.

[ocTynHO ce mpomrpuBana HEKOIMKO MyTa A0JABAKEM IIPOTOKOJIA
KOjU Cy HaJIONyHWJIH oapende KoHBeHuje. CBe 3eMJbe YIaHHIIE CTPAHKE CY
Konsennuje te ce o HoBUX wiaHuia Bujeha 3axTujea meHa parudukanmja.

KonBenuujom je ycranoBibeH Eyporickm cyn 3a JbyAcka mpasa y
Crpacboypry (w1 19.), u npxxase nornucHuue Konsenuuje ooBesyjy ce
na he ce mogBpPruyTH KOHAUHO] MPECYIH CyJa Y CBAKOM CIOpPY Y KOjeM Cy
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CTpaHKe, a 0JroBopHOCT 3a npumjeHy Konsennuje y3 Cyn nujenun Onoop
MUHHCTapa KOjH je HaJJIe)KaH 3a Ha[30p HaJl M3BpIleHkeM npecyna Eypornckor
cyna. CBaku mojenuHall, CKylnuHa IOjelMHala, TBPTKa WM HEBIAJIUHA
opra"usaiyja Mmoxe ce oopatutu Cyay 1oj| YBjeTOM Jia Cy HCLPIIJbeHA CBa
nmomaha rmpaBHa cpeAcTBa.

Janac cycraB KoHBeHIIH]e TOKPUBA TOTOBO IT1jeJI KOHTUHEHT OJHOCHO
YeTpIeceT U celaM JipyKaBa NOTIHCHUIA (M3HUMKe ¢y bjenopycuja, Kazaxcran
u Barukan). KonBenuuja je uzpahena tako ga ykipyuyje TpaaullHOHAIHN
IOPUCTYT OCUTYPaBakby “UCTHHCKE MOJUTUYKE AEMOKpaluje” u3 Tpaanulnja
Benuke bputanuje, ®paHnirycke u Apyrux seMalba wianuia Bujeha Eypore.
Hanrnena je u mpoBoau Eypornicku cyn 3a jpy/cka npasa y Ctpacboypry te
Bujehe Eyporie, a 10 npoueaypainue pedopme kpajem 1990-ux (IIporokon
op. 11), KouBennujy je Hagzupaia u Eyporicka komucuja 3a Jbyicka npasa.

Eyponcku cyo 3a myocka npasa (err. European Court of Human Rights
(ECHR), ¢p. Cour européenne des Droits de I’ Homme (CEDH) ycTanoBsben
je 21. janyapa 1959. ronune, Ha Temesby wi. 19. EKJ1JII-a. [Ipema Konenuuju,
Cyn Mopa ocurypatH IMOIITHBAke 00Be3a Koje Cy yTOBOPHE CTPaHKe Mpey3ese
KonBeHIujom 1 qoaTHIM potokoinma. Ctynamem Ha cHary [Iporokoiia Op.
11 Cyn je mocTao cTajiHa HHCTUTYIM]a 3alITHTE JbYACKUX paBa y Eypomu.
Cy1u cy MOTIYHO HE3aBUCHHU O 3MJbH CBOT TIOZIPHjeTiIa 1 HE IIPE/ICTaBIbajy
HH MOJIHOCHTEJbE 3aXTjeBa HU JIpiKaBe’.

Cama KongeHnniuja He aaje cMjepHuiie o Tome kako Cy tpeda TyMauuTu
BEHE oJipe/10e, U BaXKHO je 00uJbex]e npaBa HaBeqeHUX Y KoHBEHIIM]H je /1a je
BehWHa BUX M3JI0KEHA HA HAYKMH KOjU oMoryhasa IIMPOKY HHTEPIIPETALIU]Y.

W3 nepcnexktuBe MehyHaponHor npasa nntepnpetanuja KonseHmuje
Mopa ce BonuTH npema beukoj konBeHuju (wi. 31. cT. 1. mpomucyje aa ce
“yroBop MOpa TyMauuTH y J0OpOj BjepH, TpeMa yoOr4ajeHoM CMUCITY H3pa3a
U3 YrOBOpa Y BbHMXOBY KOHTEKCTY U Y CBjeTIIy IIPeMETa U CBpXe yroropa”).
Bynyhu na Cyzx Mopa y cBoM NOCTyTay OCHUTYPaTH 1jeIOTBOPHY 3alITHTY
JbYJICKUX TIpaBa U TEMEJbHUX CJI000/1a, BEroBa je yJiora jia ucrutyjyhu ciy4aj
U jIoHOCehiu Cy/ICKY MPECY/ly OJHOCHO OJUTYKY O MPHJaTeJbCKOM pjeliCHy Y
OKBHPY CBOj€ HaJ[JICKHOCTH, TYMaud U HEIIOCPEIHO MpuM]jebyje KoHBeHIH]y.
Cyn jetako y cinyuajy Jlousuooy 6. Typcka (1995.) narnacuo na je “Konseniuja
JKUBH HHCTPYMEHT KOjU C€ MOpa TyMaqHlTH Y CBjeTIIy JaHAUIBUX YBjeTa ILITO
j€ YBPCTO YKOPHjeHEHO y cyickoj nmpakcu Cyna (...) 3 Tora ciujenu na ce oBe
onpeade HE MOTY TYMauHTH CaMO y CKJIaJly ¢ HaMjepama BUXOBHX ayTopa
KOJU Cy MX M3Pa3uiiv MpHje BULIC O YSTPAECET roanHa’”.

3 ¥V ToM cMuciy yobudajeHo je a cynjenyjy y ouIyunBamy y IpeIMeTHMa aluiiKaHaTa u3
BJTACTUTE 3eMJbE.
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OsakaB paj Cyza, mTo je mpeTxoaHo Beh cnoMeHyTo, 3HaTHO je
yTjelao Te U HaJgajbe yTjeue Ha paj CBHX, a MOrOTOBO YCTAaBHUX CYJOBa
3eMaJjba MOTIUCHUIA, OCOOUTO Yy pa3Bojy KBaJIUTETE MPYKamka 3allITUTE
JbYJICKHX MpaBa U TEMEJbHUX CJI000/1a.

3.2 Caopoicaj Konsenyuje

KonBenuuja ce cacroju on Tpu aujena. [maBHu Ao, Koju ce 6aBu
rpahaHCKUM U MOJIUTHYKUM MIPaBUMa U clio0o0ama, cajapikan je y Onjespky
W (un. 2. - 18.). Onjeswak MU (un. 19. - 51.) cagpxu oxapende o Cyny u
MpaBIIMMa BETOBOT pana, 1ok Omjesbak MMU canpxu 3aBpurae oapenode.
Mmuoru ox unanoBa y Onjessky M1 HOMOTEXHHUYKH Cy OpraHU3UpaHH y ABa
CTaBKa: y IPBOME Ce II0CTaBJba OCHOBHO ITPAaBO MIIH CII000/a, a IPyTHU CaaPKU
pasIu4KUTa UCKJbYYeHa, N3HUMKE HIIM OI'PaHUYCHa Ha OCHOBHO IPAaBo.

Oricer oBOr paja He NOMYINTA Jla C€ W3HOCH JAETaJbHUjU Tperiel
onpendou KonpeHiuje koje o0yxBahajy mnpapa koja Cy MpeIMeT 3allTHTE
(0 emMy TOCTOju OTICEKHA TUTEPATypa), TE€ CE OBOM MPHIUKOM YKa3zyje,
a ¢ 003UpoM Ha MPUMApPHU UHTEPEC OBOT YJlaHKa, HIp. Ha (omhermo3HaTy)
oznpenOy 4nana 6., Be3aHy 3a MpaBo Ha rnouteHo cyheme. Llutupana onpenda
JieTaJbHO MPOIUCY]je MPAaBO Ha MOLITEHO cyheme, yKIbyuyjyhu mpaBo Ha jaBHY
pacipaBy IIpel HE3aBUCHUM U HEIPUCTPAHUM CYIOM Y Pa3yMHOM POKY,
y3 NPETNOCTAaBKYy HECBUHOCTU U APpyra MUHHMAJIHA IIpaBa 3a ONTYXKCHUKE
(omromapajyhe BpujeMe 1 MOTyhHOCT 3a pUTIpEMy CBOje 0OpaHe, MPUCTYII
OpaHuWTeIbY, PABO HA UCIIUTHBAKE CBjelOKA, TIPABO Ha OecruraTHy 1moMoh
TyMada, IITO C€ OJHOCH Y Ha LIUBHIIHE CIIy4ajeBe).

[IpaBo Ha momTeHo cyheme cmarpa ce jeAHUM OJ] CPEIUIIBLUX MTpaBa
koja KoHBeHIIMja ITUTH, U YIIPABO 3aTO CY C€ MOJHOCUTEIbH 3aXTjeBa MpeN
CytoM HajBUIIIE TIO3UBAJHM HA YIaHAK 6., ITO CE OJIHOCH M Ha PaJIHOIIPaBHE
CIIydJajeBe.

BaxxnocT oBor npornrica CyJ1 je IOTBpAKO HIIP. y city4ajy Jeayoypm
6. beneuja (1970.) onjewmyjyhu na “y 1eMOKpaTCKOM APYIITBY Y CMUCITY
EKJIJII-a, mpaBo Ha momTeHo (IpaBU4HO) TPOBOhEH-E MPaB/e 3aIpiKaBa TAKO
3HA4ajHO MjeCTO Ja PECTPUKTHBHO TYMauekhe Wi, 6 He OU 0JIroBapa’io by U
cBpcH Te ozipe0e.”, u 0 KakBoj (IIpaBHOj) JIOTUIH cyia hie OuTH BUIle pujedn u
HakHaaHO. Be3aHo 3a unman 6. KonBeHIije moTpedHO je CIOMEHYTH B OApealy
ynaHa 13., koju nedrHUpa MpaBoO HA JIjEIOTBOPHA MpaBHA CPEACTBA I
noMahuM BracTuMa 300r moBpesie mpasa 3amrtrnhennx Kousennujom. [usb
oBe ozpende je moBehame pazuHe CyACKe 3aIUTHTE MOjeAMHALA Y CIy4YajeBUMa
KplIeHha HBUXOBUX JbYACKHX MpaBa, Oynyhu ga ce cmarpa na je mpaBo Ha
JjeJIOTBOPHA IpaBHa CpeJICTBa OMTaH MPEIyBjeT 32 J1jeJIOTBOPHY TTOJIUTUKY
JBYJCKUX IIpaBa.
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Hanasbe ce y citydajeBiMa BE3aHUM 32 PaHE OHOCE YECTO CIIOMUELE U
[PaBO Ha MOLITOBAE MPUBATHOT U OOUTEJHCKOT JKUBOTA, Tj. Ope0a YiaHa
8., y kojeM ce onpelyyje 1a “cBaTKO MMa IIPaBOo Ha MOIITOBAKE CBOTa TPUBATHOT
1 00MTEJLCKOT KUBOTA, JIOMa U JIONKCHUBaba” y3 ojipeljeHa orpaHriena Koja
cy “y CKJaJly ca 3aKOHOM” M ““Hy’KHa Y IeMOKpaTcKoM ApyiuTBy . OBaj uinan
yTBplyje 3alITUTY 071 HE3aKOHUTOT 331U paka y PUBATHOCT Jbyiu, ITO je Cyn
NOTBPIMO y cinyuajy JIubepty u apyru B. Yjenumeno Kpasserctro (2008.).
Takohep, untupanu wian odyxsaha “nozutuBHe 00Be3e”, ma je Tako Cyn
IPOTYMa4HO 110jaM “IPaBo Ha MOLITOBAE” Ka0 HAJIOT IPIKABH J1a OAY3UMa
MO3UTHBHE KOPAaKe Pajii OCUTYparbe 3alITUTE Y)KUBaba MpaBa OJHOCHO
Jia je “OCHOBHA” CBpXa WaHa 3allITUTa MOjeANHIA MPOTUB apOUTpapHOT
MUjelliamba jaBHUX BJIACTH. Mel)yThM, OH He camMo Jja puMopaBa JpKaBy Jia
ce Cy3p KU O]l TAKBOT MUjellama, Beh ocuM Te mpuMapHe HeraTuBHE 00Be3e,
MOT'y TIOCTOjaTH MO3UTHBHE 00Be3€e CBOjCTBEHE e(PMKACHOM “TIOIITOBAMY
00UTEJHCKOT )KUBOTA.

Kpo3 nojenune ciaydajeBe o kojuma je oaiyuunBao, Cya je yTBpIUO
OpojHE CerMeHTe JbYJCKOT KHMBOTa KOjJU yJia3e y OKBUpP IIpaBa Koja Cy
3amrTrheHa 4iaHkoM 8. (HIp. pa3Hu OOMTEJbCKH OJTHOCH, OJJHOC Hu3Mely
ocoba OMJIO TOCIIOBHE MM 0COOHE IpHpojie, MOTyhHOCT 1a ocoba cBOjy
CEKCYaJTHOCT U3pa3H Kao XOMOCEKCyallHy 0e3 cTpaxa ol Ka3HEHOT [IPOroHa
WITH OMNYumarsd ¢ noCia, npasa oco0a Koje Cy Mpolie orepalujy mpoMjeHe
CroJIa, MPUCTYT 0COOHMM MOAAIMMA KOje HeKa THjela jaBHE BIACTH UMajy Y
CBOjOj €BUJICHIIMJU ¥ KOPHIITEHE TUX TI0/1aTaKa, HaJ[30p TEJIEKOMYHHUKaIlNja
Y [IPECpeTame AOMUCHBAbA UTIL.).

Unan 10. mponmcyje mpaBo Ha clio0oAy U3pakaBamba Koje MOIITHjexe
oJipehheHrM OorpaHuYCHUMa Koja Cy “y CKJIaly ca 3aKOHOM™ W “HYXHa Y
JIEMOKpATCKOM JpyIITBY”. OBO MpaBo yKJbydyje €000y MHUIIbCHa
U CJI000y MpHMama U IHUpPeHha UHPOopMaIUja U ujeja 0e3 Mujelama
jaBHe BiacTH, y3 oapeheHa orpaHuyema (MHTEpPeC Ap)KaBHE CHT'YPHOCTH,
TEPUTOPHjaTHE [[jeTIOBUTOCTH HIIW JABHOT Peia U MUPA, CIIpjeuaBarmbe Hepeaa
WJIN 3JI04MHA, 3alITHTa 3[[paBjba HJIM MOpaJja, 3alliTUTa YIJeaa Wi mpaBa
IpYTHX, CIpjevyaBame o/laBama MOBjepJbUBUX MHPOPMAIUja UM O1yBambe
ayTOpUTETa U HETIPUCTPAHOCTH cya0OeHe BiacTh). BezaHo 3a muTtame npasa
U3 paJHUX OJ{HOCA, 3a CIIOMEHYTH je U ofpendy 4wiana 11., koju ce ojHOCH
Ha clI000Iy OKYIUbatha M YAPY)KHUBaka, U IITO MOKPUBA U HIIP. IPABO Ha
OCHUBAKC U IIPUAPYIKHMBAKLE CHHAUWKATHUMA, IO O,HpebeHI/IM orpaHn4cmruMa
Koja cy “mpornucaHa 3aKoHOM™ M “HY’KHa y JIEMOKPaTCKOM JPYUITBY”, Ka0 1
IpaBHO YJpPYyKHMBamba Ha CTPAaHU MOCI0/aBalla, a yKa3yje ce u Ha oJpeady
yiaHa 4., koju 3a0pamyje pOICKU U MPUHYHU pall, ITO je Beh cnoMumaHo.
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Unan 14. mponucyje 3a0bpaHy IHCKpUMHHAIUje, C TUM Ja HHUjE
CaMOCTaJIHO MpaBo jeHakocTH Beh 3aBuCHA onpeznda uuje je moapydje
npuMjeHe (MPBOTHO OMJI0) OIPaHUYCHO Ha MpaBa HaBejcHa y KOHBEHIHjH,
na cy mpeMa ToMe MOJHOCUTEIbU 3aXTjeBa MOPAIIU I0Ka3aTH TUCKPUMHUHALIU]Y
y yKHBakby HEKOI' KOHKPETHOT IpaBa Koje je 3ajaM4eHO Herjje Apyraje y
Konsennuju. Jledunuiuja HaBegeHa y uiany 14. je mupoka jep 3adpamyje
JIMCKPUMHUHAIM]Y Ha TEMEJbY MIOTEHIMjaIHO HEeOTpaHUYCHOT Opoja pasJiora,
JIOK C€ U3PUYMTO 3abpamyje JUCKPUMHUHAIIM]ja HA OCHOBH ‘‘CIIOJIA, pace,
00je KoXKe, je3ruKa, BjepOUCIIOBU]ECTH, TIOJTUTHYKOT HIIH JIPYTOT MUIIIbEHbA,
HAI[MOHAJHOT MJIM IPYIITBEHOT MOAPHjETIIa, MPUTIATHOCTH HAIIMOHAHO]
MambUHU, UMOBHHE, polema niin Ipyre OKONHOCTH . YIpaBo oBa “apyra
okostHOCT” omoryhyje Cyay fia 3a0paHy MPOLIUPH ¥ HA IPYTre OCHOBE KOje
HUCY IMOCEOHO HAaBEJICHE Kao IIITO je JUCKPUMHUHAIM]a HA TEMEJbY CeKCyasTHe
OpHjeHTaIuje, OpauyHor CTamka, HE3aKOHUTOCTH, MPO(EeCHOHAIHOT cTaTyca,
BOJHOT CTaTyca U MIPUTOBOPA CaBjeCTH.

[IpoTokon Op. 12 mpomnpuo je 3a0pany AUCKPUMHUHALIN]E Y YKUBALY
OWMJI0 KOjer MpaBa WK MOBJIACTHIIC Y CKJIaly C HAIIMOHAIHUM IIPaBOM, JaKJie
Y OHUX IPaBa WJIHU MOBJACTHIIA KOje HUCY HaBeJieHH Y KOHBEHIIH]H.

3.3. Ilpomokonu

o 2010. roguae gyeTpHaeCT je mpoTokona KoHBeHmje 0110 0TBOPEHO
3a moTnucuBame. [IpoTOKOIHN ce MOTy HOINjeNTUTH Y ABHjE TIIaBHE CKYITHHE:
OHHM 0 M3MjeHaMa U JonyHama cyctaBa KoHBeHIIHje U OHU KOjU TIPOIITHPY)Y
mpaBa Koja Mory ouTH 3amrtruhena. [IpBa ckynuHa 3axTHjeBa paTUPUKALIN]Y
CBHX JIpKaBa IOTIIMCHHUIIA TIPHje CTyTakba Ha CHATY, a Ipyra camo oapehenun
Opoj paruduxarmuja.

3.4. Cacmae u nauun paoa ECJLJII

V cnyuajy ECJIII paguio 6u ce nakie o cyackoj uHCTUTyuuju Bujeha,
ocHoBaHOT 1959. roguue, a 3a 3alITHTY MpaBa U ci1000Aa KOje ce jamue
Konennujom. Cyz je moctao cTaaHa HHCTHTYIUja 3aIUTUTE JbYJACKHX MTpaBa
y Eyponu 1. HoBemOpa 1998. rogune, kana je ctynuo Ha cHary [IpoTtokon 11.
Eyporicke koHBeH1IH]E 0 JbyICKUM mpaBuMa. [Ipuje yBohema oBor mpoTokoa,
Cyacky QyHKIH]y je, ocum Cyna, obaBipaia u Eyporicka komucuja 3a Jbycka
npasa (1954). IIporokou je ykunyo Komucujy, aiu je oHa HacTaBujIa ¢ pajoM
10 31. okToOpa 1999. ronune paan okoHYama TeKyhnx moctymaka. Y mpse
TPH FOAMHE CaMOCTAJIHOT TOCcTojama Eyporckor cyaa 3a Jbycka mpasa, 6poj
criopoga je ypehas 3a oko 130%. Tujekom 1998. roguae OUIIO je eBUICHTUPAHO
5.979 npeamera, a 2001. ronune 13.858.
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[Murame pedopme cyjckor cycraBa otBopeHo je 2000. ronuue, na je
[Iporokoin 14. npennoxeH kao mexanusam pactepehema Cyna u yHanpehema
meroBe eukacHocTH. [IpoTokosn npenpulha npujeHOC HAIJISKHOCTH ¢ Brjeha
Ha CyILIe TIOjeIMHIIe, CMambee Opoja wiaHoBa Bujeha, moomrpaBame yBjeTa
3a MoKpeTama MehyHapoaaux copoBa. OapelheHe npomjeHe y Ha9MHy pajaa
CyJla HACTaBJbajy Ce U Hajlasbe, 0COOMTO U3 pa3Jiora IITO yJiora Cy/ia rnocraje
CBE 3HAUajHHja.

Cyne oupa [lapnamenrtapHa ckynmtuHa Bujeha Eyporie Ha Bpujeme
on 9 ronuna, a Opoj cynana (47) onroapa Opojy unanuia Bujeha Eypore.

Opranu3sanuja, cactas u HauiexkHOCT Cyna ypelhenu cy Konseniujom
u [locnoBuukom Cyga (Rules of Court), xoju je Ha cHa3u ox 2005. rogusne. Cyn
y IIYHOM cacTaBy Oupa MpeJicje/IHIKa, ABa MOTIPE/CjeIHUKA U TIPEJICjeAHUKE
ojijena Ha Bpujeme oj1 Tpu roxune. [Ipeacjennuk npeacrasiba Cya v yrpaBiba
Cy/ICKOM yripaBoM. Ha miieHapHOj CjeHUIIN, CYIIH, CYKJIaJHO PaBHOIIPABHO]
reorpadckoj, CIOJHOj U MPaBHO] 3aCTYILJbEHOCTH, (POPMHUPAjy HAjMAHE
YEeTHPH oJijena.

Cyn omyuyje y 300pHOM cacTaBy ofl TpH cy1ia, Bujehy on cenam cynana
uiu Benukowm Bujehy on 17 cynana. CenmounaHo cyjcko Bujehe unne cynu
UCTOT OJijeJia U IPe/CjeIHUK oajera. Benuko Bujehe Oupa ce Ha Tpu roguHe
u cactoju ce of 17 cynana y Koje crajajy npecjelHUK U MOTIPEICjSIHUIIH
cyna, npexacjenHuiu sujeha u 3 pesepsHa cya.

[IpBeHCTBEHO ce OTyUyje O MPUXBATILHBOCTH MPEICTABKE, 3aTHM
Bujehe oxnmyuyje o OutH criopa, a Benuko Bujehe o rymauemwy KonBenuuje nim
I[TpoTokona u o oxnykama Bujeha Heyckiah)eHrM ca cyackom mpakcom. Omyke
ce jnoHoce BehimHoMm riacoBa. Cyjai MMa IIPaBo Ha M37BOJCHO MHIILIBCHEC
aKo Ce y I[JeJIMHU WU jeJIOMUYHO HE Cake ca BENMHCKOM OUTYKOM. AKO
Cy TJIacOBH TOJIMjeJbEHH, TJlaca ce TIOHOBHO, a aKO CE€ CHUTYyallija MOHOBH,
OJITyKY JIOHOCH TIPE/CjeNHHUK. 3a Iacame y IPBOM CTYIbY MjepolIaBHa je
BehuHa MPUCYTHUX Cy/Ialla, a 3a riiacame y Bujehy u Benukowm Bujehy Behuna
oz ykymHor Opoja cynana. Cy3apkaBame 0] Ijacama HHUje JOMYIITEHO Y
KOHA4YHOM O/JIYUYHMBALY O IPUXBATIbUBOCTU NMPCACTABKE WU 6I/ITI/I IIpaBHC
CTBapH.

Wuunujanau akT 3a nmokperame cropa npen CyaoMm je npejcTaBka
(Application). [IpeacraBke cy cpefcTBa KOjEMa C€ TPa)Ku 3alITHTA y CITy4ajy
KplIeHa JbYICKHX TIpaBa i ¢1000/1a 0/l CTpaHe AprkaBe notnucHuie Eyporicke
KOHBEHIIUje O JbYACKHM IpaBuMa U wianule Bujeha Eypore.

Wunusuayanue npencraske Cyny ynyhyjy nojeiuHiiy, rpyme ocodoa
WJIM HEBIIAINHE OpraHu3allije, a Mel)yapikaBHe MpecTaBKe 3eMJbe YWIaHHIIE
Bujeha Eypomne. [IpencraBke ce mocTaBibajy Ha MOCEOHO] THUCKAHHUIIH,
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Koja caapxku nojgatke o Cyay, HOAHOCUTEIbY IPEACTaBKe, IPXKABU Koja je
npekpiimnia o0Be3y npeysery EyporckoM KOHBEHIIH]jOM, YHECHUIIAMA U
JIOKa3uMa KpIeha JbYICKUX TpaBa.

PacripaBa je nucmena, anu Cy MOXKe OJUTYYHTH Ja C€ BOAU YCMEHHU
NoCTyNaK pajau u3Bohema onpehennx gokaza. CTpaHka Koja HE MOXKE IIATHTH
TPOILIKOBE MOCTYIIKa UMa MpaBo Ha OecruiaTHy mpaBHy noMoh. becriatHy
npaBHy nomoh ocurypasa CyJ 0coOu Koje IPUIIOKH JI0Ka3e O HEJOCTAaTKY
(DMHAHIIM]CKHUX CpPE/ICTaBa 3a UCILIATY CYJCKEe HAaKHAJE.

[Ipecyna mocraje mpaBHOMOIHA aKo ce CTpaHKE OPEKHY 3aXTjeBa 3a
U3HOIICHKE TpeaMeTa npen Bennko Bujehe uiu ako, o mpoTeky poka o Tpu
Mjecella, He 3aXTjeBajy Ja ce mpeaAMeT ynyTi Benukom Bujehy. [IpaBHomohna
oJiTyKa ce 00jaBibyje u mpocibelyje Bujehy munucrapa Bujeha Eyporie koju
HaJ[3UPe M3BPILCHE MPaBHOMONHUX Mpecyaa.

CrpaHka He3aJ0BOJbHA HCXOIOM CYICKOT CIopa, MOXe, Y poKy ox 12
Mjeceld, ofl Bijeha 3aXTHjeBaTH TyMauemhe MM IPEHCIUTUBAKE TIPECy/Ie.
HpeI/ICHI/ITI/IBaH)e CC MOXKE TPAKUTHU 300r HAaKHAaJJHOT OTKpHBambha YNHBCHHULIA
Koje HuCy Owmite mo3Hate Cyay M CTpPaHIM y BPHjeMe JIOHOIICHa OJIyKE, a
MOIJIC Cy OMTHO yTjeLlaTH Ha CaJp)Kaj MEPUTOPHE OJIITyKe.

I[TpaBoMolhiHe 1 U3BPIITHE CYICKE OIUTYKE ITOCTajy H3BOP IIPaBa, OHOCHO
OCHOBa cBUX Oynyhux o/iyunBama.

4, 3amTuTa NpaBa U3 pagHUX OHOCA U
KonBenumja, MmeToae uHTepnperanuje

Y cmuciny Beh m3HECEHOT, 3a YKa3aTH je JakKJie Ja IpaBa U3 paaHux
OJIHOCA HHCY u3paBHO 3amTrhena KoHBeHIIMjOM, Ka0 HUTH MOMPATHUM
MIPOTOKOJIMMA, OCHM ciydajeBa u3 uiaHa 4. u 11. Konsennuje, o uemy je
Beh Omno pujeun. HeoBrucHo o HaBeneHoM, a y3umajyhu y 003up 3Ha4aj u
crierpUIHy TSKUHY MTUTakba MOBE3aHNX C PAJHUM OJJHOCHMA, CY/I j& pa3BUO
MpaKcy Koja MOKPHBA ¥ 3AIMTUTY MpaBa U3 paJlHUX OJIHOCA, IIITO j& OTBOPHIIO
Y 3aHUMJBHMBA JOKTPUHAPHA TUTAA.

Hawnwme, mpuinmrkom ofrydnBama, v ITO j€ TPUCYTHO Yy jyPUCIUKIIHjaMa
TI0 ITHjeJIOM CBHjeTY P HaIJIe’KHE Cy/T0BE TIOCTABIbA CE 3a/1aTaK MOBE3HBAba
LIMBHIHUX/Tpal)aHCKUX U MONIMTUYKHX MTPaBa C jeIHe CTpaHe T€ eKOHOMCKUX
1 COIMjaJTHUX TIpaBa C IpyTe CTPaHe, M KOjU TPOIIEC Ce OABHja Y KOHTEKCTY
WHTEpIpETannje OAroBapajyhmx mn3BOpa MpaBa, a TeMeJbeM 3axTjeBa
TTOTHOCUTEJhA KOJU TIPOTIUTY]y HaBEACHY TOjCITy.

ITpuTOM Cy CyIOBH Ipe/ MUTAWkEM Ja JIM HIIP. COllMjasiHa U paxHa’
rpaBa HaMehy ucTe Ty »KHOCTH Kao U MaTepuja rpal)aHCKuX U MONUTHIKUX

4 Kogx gera ce pajgHa IpaBa MOTY CMaTpaTH OHMMA KOja IPOU3JIa3e U3 MO3ULHUje MOjeIIHIa
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npaBa, M ce paJy 0 OUTHO Pa3IMUYUTUM KaTteropujama. Bezano 3a npakcy
ECJIII ¢ TuM y Be3u, 3a uctakHyTH je aa je Cyn y mouetky OHo Cy3apxaH
y 3alITUTH MOTYhUX COIMjaTHUX M PaJHUX KOMIOHeHTH KoHBeHIHje.
Nako je y panujeM nperneneHTCKoM ciy4dajy Aupey B. Upcka u3 1995. Cyn
3aKJbYUYHO Ja HeMa u3pas3ute U JepUHUTUBHE noaujene usmely onpenou
KoHBeHIIMje ¥ COIMjaJIHUX T€ paJHUX NPaBa, TAaKBa MMO3MIIMja HUjE HYKHO
Ousla KOH3UCTEHTHA, I1a je TaKo HIp. y ciiyuajy BaH Boscem B. benruja,
KaJia je alMKaHT TBPIUO JIa je 10 UCKJbyUeHha CTPYyje Y lerOBOM CTaHy U
MOCJbEIUIHUX OTEKAHUX YBjeTa )KMUBOTA JIOILIO yCinjel Heruiahama Koje je
NOCJBENIMIA HETOBOT 3PAaBCTBEHOI CTama Koje My oHeMoryhasa pan, Cyn
OTKJIOHHO JIa OM ce paJriio O MOBPEI HEKOT o1 3alITHheHnX Ipasa.

TakBo moctymame Cyna Moke OMTH pasyMJBHBO Y KOHTEKCTY
CIIOMEHYTE OKOJIHOCTH J1a KOoHBEHIIMja M3paBHO IITHUTH CaMO J[Ba IIpaBa
BE€3aHa 3a paJi, ¥ TO IPaBo yAPYKMBamwa (HIIp. y CHHAMKATE) Kao U 3a0pany
POIICTBA U CPOAHMX CTaka T€ MPUCUITHOT paja, TaKo Ja je y HU3y cllydajeBa
y pa3no0sby 70-tux 10 90-tux Cyj ONeTOBaHO TBPIMO JIa MOjSAHUHO MPaBO
Hyje 3amTuheHo KoHBeHIjoM, ako TaKBa 3alITHTA IIPaBa MOCTOjU TEMEJbEM
HEKOT Jpyror MeljyHapOJHOT HHCTPYyMEHTa, HITp. ToKyMeHToM MJIO-a, kojum
CJIM]EJIOM je OJI0M]eH 3aXTjeB Y KOjeM Ce TBPIMIIO JIa IIPABO 3a YJPYIKHUBAHE
y CHHIMKAT NOpa3yMHujeBa U MPaBo Ha MITPAjK’.

OnucaHu TIPUCTYT c€ y NMPaBHIIy HA3UBAO “‘eKCKIy3UBHUM”, Oynyhn
Jla je U3y3MMao collMjajiHa U paJiHa IIpaBa U3 orcera TyMadyewa U MpuMjeHe
Kougennuje®. Y3umajyhu y 003up KpUTHKE TAaKBOT IIPUCTYIA, C BPEMEHOM
ce Ha Cyny pa3BHO ¥ T3B. “UHTErpUpaHu’ MPUCTYI KA0 HHTEPIpETaTUBHA
METO/Ia.

Mertona je Tako Ha3BaHa jep MoBe3yje ojapeheHa conno-ekoHOMCKa
npaBa ¢ NoJpyvjeM rpahaHCKHUX U MOTUTHYKKIX MPaBa, TAKo Jia ce TIOBPEMEHO
Ha3MBa U XOJMCTUYKHUM MPUCTYIIOM, a IJIEIAHO Y KOHTEKCTY MpPHUMjeHE
EKJIJII 3Haumnio Ou ga cy nojequHa colnujajiHa v pajHa mpaBa CylIITHHCKA
eneMeHT KOHBEHIIM]je, 1 1a Ka0 TAaKBH 3aCIYKY]y 3alITHTY.

[IpumjetHo je na je Cyn y TyMadewy KOPUCTHO M U3BOpE IPYTHX
MelyHapoaHUX THjella, Koje je oHJa mpuiiarohaBao orcery Tymauema
KonBeHuuje, mTo je BUIIJbMBO HIp. U y ciyuajy Wilson, HYJ u np. B.
VYjenumeno KpasbeBcTBO, Kaja je yrBpheHa nospena wi. 11., 10K je y ciiydajy

Kao paJHHKa.
5 Cuxmunr u Jaxuctpodr B. IlIBencka, uz 1976.

6 Bumre o pa3no3nma n3zBajamka paJHAX M COLMjATHUX IIpaBa U3 JOMEHE JbYJACKUX IIpaBa,
Bupjetn “Labour Rights in the European Convention on Human Rights: An Intellectual
Justification for an Integrated Approach to Interpretation”, Virginia Mantouvalou, HR Law
Review, 2013.
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Cupnabpac u ap. B. JIutea, u3 2004., yTBpIMO J1a je IpaBo HA pajl MOBE3aHO
C MpaBoM U3 4. 8., U y KojuM ciyuajeBuma je Cyl KOPUCTHO MaTepujajie
Hp. NJ10-a, na 6u Benuko Bujehe ump. y ciryqajy Jdemup u ap. B. Typcka
u3mely ocrasor HaBeso fAa CyJl HUKa HUje TBPAKO Ja OW jelIMHO oJpende
KonBeHnuje Onie MCKIJbyYHBH OKBUP TyMadeha.

3a HUTUPATH j€ ¥ HABOJ JEIHOT O]l cyaana, koju uctuue na je Cyay
KOHTHHYHUPAHOM JIHjAJIOTy C JAPYTHUM MPABHUM CyCTaBUMa, IIPBEHCTBEHO
onuM Eyporicke yHuje, HO U IpyruM Mel)yHapoaHUM U3BOpUMA MpaBa U
IpaBHUM CycTaBuma’®.

CnujeoM HM3HECEHOT, 3a 3akybyuyuTH je na je Ha Cyay naHac
npesiajaBajyhn “wHTErpHpaHn’” MPUCTYT MPUIMKOM TyMauewa KonseH1uje,
HITO MMOJpa3yMHjeBa YUUTABAKE MOjEINHUX COLMjalIHUX U PAJHHUX MpaBa
y KOHTEKCT TPaJUIMOHAIHUX rpal)aHCKUX M MOJUTHYKUX MpaBa, CBE y3
NPUMjEHY MaTepHjalia Tj. IOKyMeHaTa ClelUjaTu3upaHnx THjela Koja ce
0aBe paJHUM MpaBUMa.

Y tom cmucy Kpo3 ojtyke CyJia je BUIJbUBO J1a ce 3airTulieHa mpasa
MaKCHMH3HPA]y, CBE MpUiIaroheHo pa3Bojy onmheHUTUX IPYLITBEHHUX yBjeTa.

5. KpaTku nperJieq pejieBaHTHe Cy/JCKe IIpaKce

Besano 3a Hanpujes U3HECEHO, Y HACTaBKy hie ce M3HUjeTH 10jeanHH
npumjepu jyaukarype ECJIJTI, Be3zaHo 3a mpeaMere KOju ce OJHOCE Ha
3aITUTY paBa U3 paaaux onHoca (Work-Related Rights), y mpaBuny ocum
cily4ajeBa Be3aHux 3a onpenoe wiana 4. u 11.. Tako ce HIIp. MOT'Y IpUKa3aTu
Clly4ajeBU BE3aHU 3a OT'PAaHUYABAE NPUCMYNA HA paod mj. nocao, Kao MITO
je caymaj Kocuek B. Fhemauka, y KojeM je aljIMKaHT TBPIUO Jia Cy HEroBe
HOJIMTHYKE aKTHBHOCTH OHJIC TNIaBHA IPEMpPeKa Jla OCUTypParbe PaIHO MjecTo
npenaBaya, u 'y Be3u 4era je CyJq Hamao jga He mocroju nospena 4wi. 10.
Kongeniuje (cinoboma u3paxkaBama), Oyayhu na je yrepheHo ia ce pajauiio
0 JP)KaBHO] CIIY>KOH, M Ja je HaJJIe)KHO MUHHCTAPCTBO Y3€JI0 y 003Up
AKTUBHOCT MOJIHOCUTEJbA CaMO M3 pa3iiora yTBphrBama aa jiu je 3aJ0BOJbHO
Ha MPOoOHOM POKY, H JIa JIX je KBaJIM(UIIUPaH 3a paJ Ha IPEeAMETHOM PaJHOM
MjecTy, pH YeMy TOJIMTHYKA aKTUBHOCT Kao TaKBa HHje Ouja mpecyHa.

CrnuuaH je ciy4aj, HO Be3aH 3a 4jaH 8. (IpaBO Ha MPUBATHH U
00MTEJbCKHU JKHMBOT), U Kajia HUje yTBpheHa moBpeaa crioMeHyTe onpenoe,

7 C. Rozakis, “The European Judge as a Comparatist”, 2005., Tulane Law Review.

8 Bume o npaBHO-(pmI030pcKUM TeMesbHMa HHTETPHPAHOT NIpHCTYyIa, Bugjetn “Labour
Rights in the European Convention on Human Rights: An Intellectual Justification for an
Integrated Approach to Interpretation”, Virginia Mantouvalou, HR Law Review, 2013.,
ocobwuro ctp. 10-13.
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OHAj Ka/1a je TOCJI0/[aBall OTKJIOHHO 3al0llJbaBakke 0c00e Y BOjHO] 6a3u, aKiie
00jeKTy o/ 3Ha4aja 3a HALIMOHAJIHY CUTYPHOCT, y31UMajyhu IpUTOM y 003Up U
paHI/I_]y AKTUBHOCT NOJHOCUTEJbA KAa0 YJiaHa CKCTPEMHC IMMOJIMTUYKE CKYIIUHEC,
npu yemy je CyJ yTBpAHO J1a Y KOHKPETHO] CUTYaI|jy Pa3Jio3n HAIIMOHAIHE
CUTYPHOCTH MIPETEXKY Ha/l MHTEpEeCHuMa aruIMKaHTa y OBOj IIPaBOj CTBAPH.

3a HaBecTH je W ciyyaj AnexaHapuauc B. ['puka, ruje je yrBphena
noBpena wi. 9. KouBennuje (cno0oia MUIIIBEHA, CaBjeCTH M PEITUTH]CKOT
yBjepema), y CUTyallnju Kaja je 0o MPUCHIbEH TIOJIOKUTH 3aKJIETBY Kako Ou
NI0CTA0 OJIBjETHHK, a KOja CaapKU PEIUTHjCKE eIIEMEHTE, KOoje OH He mpuxpaha,
Y Ha KOjJU HAa4KH je OMO MPUCHIbEH jaBHO 00jaBUTHU CBOja YBjepeHba, Ha IITO j&
ynpaBo yka3ao Cyj1, pekaBIiiy Ja ce ToBpe/ia CaCTOjH Y TOME 1A je alUTMKaHT
OKO MPUCHIBEH JaBHO CE OYMTOBATH O HaBenaeHoM. [loBpena je yTBphena y
ciydajy Jlombapau Bannaypu B. Utasnuja, kaja je alimkaHTy 0J101jeH 3aXTjeB
3a 3aM0lIJbaBambe Ha PaKyITETY UHjH je OCHUBAY BjepCKa 3ajeIHULIA, U YUjY
JOKTPHUHY aIlIMKaHT He mojipxasa y iujenoctu. CyJ ¢ jeqHe cTpane npuxsaha
Jla TIOCTOjU MHTEPEC MOCIIO/aBIa, Y HApaBH KaTOJUYKOT CBEYYHIIUINTA, J1a
IIPOMOBHPA y4eHba Koja Cy CYKJIa/IHa He3HHO] JJOKTPUHH, HO Y KOHKPETHOM
cIyuajy pajauiio ce o 6a3uuHUM MOBpeaMa nporeaype, Oyayhu na amimkanT
HUje T0OMO HUKAaKBO 00pa3jiokKeme 3a 010HMjamhe BEroBor 3aXTjeBa, TaKo
na je 3akJbyuHo Cyj koHcTaTupao nospeny oapende wi. 10. Konseniuje,
ay Be3u ca uwi. 6. ct. 1. (mpaBo Ha mpaBu4HO cyheme), Oyayhu na HUTH Ha
JETHOM CTYIIY y TIOCTYTamy Y JIOMULIUITHO] IPXKAaBH alUIMKAHTY HHje Oua
oMoryheHa MepuTOpHa paciipaBa O pa3jio3uMa 0JI0Ujaa kEroBe IMpujaBe.

[oceban cy cityyaj OHH allJIUKAHTH, YUjH Cy MPEIMETH BE3aHU KaKO
3a MPHCTYI MOCIY, TAKO ¥ BE3aHO 3a OTKa3, a KOje Cy MPEeTXOAHO OMIIn
WH(OPMATOPU OJHOCH CYPaJHHIM TajHUX CIY>KOM Yy HEIEMOKPAaTCKUM
pexxumuMa (Hip. ciydaj Haunun B. Pymymcka, kao u ciyqajeu Cunadpac
B. JIuTBa), Kaja je aruKkaHTrMa 0110 OHeMOT'yhieHO 3amol/baBambe OJHOCHO
noOuBany OM 0TKa3 300T MPETXOAHE CYpaibe C TAJHUM TONHIHjaMa, U Y
KakBUM cuTyanujama je Cyn y mpaBuily yTBph)UBao Ja Hema MOBpEIE I
8., a Be3aHo 3a uJj. 14. (3abpaHa AMCKPUMMHAIIK]E) Kajia Ce pajy O jaBHO] Tj.
JIP’KaBHO] CITy»K0H, HO Jia IIOCTOjH MOBpeia Kajia Ou ce pajiniio u o 3a0paHu
3aloll/baBakbha Tj. 0TKa3uMa U3 IPUBATHOT CEKTOPA, T TakBe noctymnke Cy
oljeryje Kao Hepa3MjepHy Mjepy (AUCIPOIOPTHOHATE Meacype).

VY o7iHOCY Ha TMTake 0TKAa3MBamka YroBOpa O pay, IITO je MPETXOIHO
Beh coMeHyTo BaJba yKa3aTH Ha PEIaTUBHO KOH3UCTEHTHY mpakcy Cyna
Kaja yTBphyje na Hema noepeze npasa u3 Konsenuuje, ocoduro ui. 8. u 10., a
y cHTyalljama KaJia allJIMKaHTH JJ00MBajy 0TKa3 OJf OCJI0IaBIa PEIUTHjCKOT
yTeMmelbera (HIp. GakyaTeTa, Koja Te BjepCKUX Jjedjux BpTuha), a 300r
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IPOMOBHpama CTaBOBa KOjH HUCY Y CKJIAAy C TOKTPUHOM MPEAMETHE BjepCcKe
3ajeanuie (Gepuanae3z Maprunes B. Lllnamoscka, Tpasar B. XpBarcka Kao
u Cuebenxaap B. themauka; BuajeTu u panuju ciyydaj Jlombapau Bannaypu
B. Mranuja, kana je yrBpheHa moBpena y TakBOj CHTyalHjH, ajdu 300r
MpOLeAYypATTHUX Pa3JIora).

Hanaswe, a Takohep Be3aHO 3a MUTakbE C1000/Ie MUIIIJbCHA, CABjeCTH
U PEIINTHjCKUX YBjepeba, 3a YKa3aTH je Ha IIHpe MO3HATE CIIydajeBe C
TUM y Be3u, Hrp. Ewenna u npyru B. Yjenumeno KpasbeBcTBo, Kaga ce
pajauio o BehieM Opojy aliMKaHTHUIA, Y HApaBHU YWIAHHIIA KAOUHCKOT 0CO0Jba
y IyTHUYKOM aBUOHY (CTjyapjeca), 3aTUM MEIUIIMHCKHU PaJHHUK, Ka0 U
CIIy’)KOEHUIIM y MaTUYHHUM ypenuma. CBH OHM Cy c€ MO3UBaJid Ha CBOja
penurujcka yBjepema, HaBojehu na cy 300r ucTUX 100MBaju OTKa3e, Ha
Ha4YMH J1a Cy HIIp. CTjyapleca Kao U MEJUIIMHCKA paHHUIA T00uIe 0TKa3e
300r HOIICHA BUJBHBHUX PEUTHjCKUX 00MIbexkja (JlaHuuh ¢ Kpukem), Maja
j€ TO IPOTUBHO MOJUTHUIIM MOCIOAABIIA, IOK CY CIyKOCHHIIE Y MATHYHUM
ypeauMa oJ101jalie MoCTYIATH [0 3aXTjeBUMa HCTOCIIOIHMX I1apoBa, Majia je
TaKBa 3ajeIHUIa OMJIa 3aKOHCKH JIOMYIITEHa y 3eMJbU Wianuiy. JJonocehu
OJUIYKY O OBakBUM ciydajeBuma, Cyja Hanaszu noBpeay wi. 9. (moBpeaa
PEUTH]CKOT YBjepebha) y CIIyuajy cTjyap/ece, HaBojehu ja 3eMJba djiaHuIa
HEeMa IMPOITUC KOjU eKCIUTMIIMTHO Peryjnpa HaBeACHY MaTtepujy, Te Aa je y
KOHKPETHOM CIy4ajy C je/IHe CTpaHe jKeJba alUIMKAHTHUIIC Ja IEMOHCTpHpa
CBOj€ PEJIUTHJCKO YBjepee, JI0K je ¢ Ipyre cTpaHe Hamjepa MocIoAaBIa 1a
npe3eHTHpa oapel)eHn KOprmopaTuBHU MU, U y TAaKBOj cuTyanuju, majaa Cyn
cMarpa Jia je mpeJiMeTHa MO3UIIH]ja ITOCII0IaBIla HAueTHO JISTUTUMHA, YKa3yje
Jla Cy JOMUIIMJIHUA CYJIOBU (KOjU Cy OI0OMjaJik 3aXTjeBe MMOJIHOCUTEIBULIC 3a
HOHMIITEHEM 0TKa3a) CTaBJbajIH MPEBHUIIIC HAarjlacka Ha HaBeneHo. I1Ito ce
THYE MEIUIIMHCKE pajHKIIe, HUje HaljeHa MmoBpesa, Ka0 HUTHU Y OJHOCY Ha
ciryKOeHHKe Y MaTHYHOM ypeny, kox dera je Cya HaBeo Ja y IPBH TUIaH
KOJI MEJIMIIMHCKOT PaJIHUKA TpeOda CTABUTH XUTHUJEHCKE U APYTe OKOJHOCTH
BE3aHEe 3a MEAMIMHCKY MPUPOJY MOCIIA, Y KOjeM CMHUCITY HOIICHE JTaH4Yrha
IPE/ICTaBIba CMETHY, IOK j€ Y OMHOCY Ha CIY)KOCHHKE Y MATHYHOM ypeny
yTBphEeHo J1a 3axTjeBe Tpebda oOUTH jep J1a Cy HAIIMOHAIHU CY/I0BU TPABUITHO
onMjepriiu MehyomgHoc u3mel)y jaBHompaBHOT ypehema, IITO YKJbyuyje
HEIMCKPUMHUHATUBHO MOCTYIAake Yy OJHOCY Ha MCTOCIIOJIIHE apoBe, a y
OJIHOCY Ha PEJHUTHjCKa yBjepema MOJHOCUTEIhA (KOjU Ce MPOTHUBE TAKBUM
3ajeHUIIAMa).

C TuM y Be3u MOXKE Ce yKa3aTu U Ha ciry4aj EOpaxumuan B. @panirycka,
KaJia jaBHO] CIIyXKOCHHIIM HUjE MPOIYIKEH YTrOBOpP jep je MH3UCTHUpaJia Ha
HOIICKY BeJia, y K0joj cutyanuju Cy1 He Hajla3u oBpedy 4. 8., cMatpajyhu
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Jla BJIACTH PECIICKTUBHE 3€MJbE HHUCY MOCTYIaje U3BaH OKBUPA HUXOBHUX
3aKOHCKHX OBJIACTH MPHJIMKOM JOHOIICHA OMJIyKE Ja je HOUICHE Bela
HECIIOjUBO Ca MPUPOIOM IIPEIMETHOT 3aI0CIICHHa.

C napyre crpaHe, a Be3aHO 3a IpaBO H3pa)kaBama M3 YaHa
10. KonBeuniuje, y cayuajy [yja 6. Monoasuja, yTBpheHa je nopena
CIIOMEHYTOI [PaBa, y CUTyallMju OTKa3uBamba (U3 ypeia jJaBHOT TY)KHUTEIhA)
300r 00jaBJpMBama MOBjePJEUBUX JOKyMEHATa, a KOjU Cy yKa3uBalll Ha
KOpyTIHjy, ¥ kaja je Cy cTaBHO Harjiacak Ha jaBHH HHTEPEC T€ j€ MOCTYMame
HIOCJIO/IaBIIa, Ka0 M HAIIMOHAJHUX CY/I0BA, OI[MjEHHO HEIPOMOPIUOHAIHUM
Tj. “HENIPUMJjEPEHUM Y JEMOKPATCKOM APYIITBY”, Ha Koju HauuH je Cyn
e()eKTHBHO 3aIITUTHO KaTErOpHjy 3BIOKAa4a Tj. whistle-blowera, xoju cy y
mehyBpemeny 3amtuhieHn u noceOHUM ponrcuMa y BehuHU 3eMalba.

3akJbyuHO, HaBecT he ce U cliydajeBU BE3aHM 332 OCOOUTO aKTyaJIHy
TeMy 3allITUTE MPUBATHOCTH, & Y KOHTEKCTY paja M 3amollbaBamka, U Koja
npobiiemaTrKa je BuiekparHo Owmia npucyTtHa npex ECJIIIL. Tako je 3a
UCTaKHYTHU Tipenmet [fonnano 6. Yjeoureno Kpamwescmeso uz 2007., taje
je yrBphena nospena wian 8., ¢ 003upoM Ja je mociiogaBall Kpo3 BHIIES
roArHa Haa3upao TeleOH aIIMKAHTHIE, HEHE MOPYKE EJICKTPOHCKE
MOIITE U KOpHUITeHe HTEepHETa, M KAKBO MOCTYIAKE j& CYJl OLIHjEHUO
HEIPOIOPIMOHATIHUM YaK U y3uMajyhu mo3unujy mociionasiia, Koju ce
M03KBa Ha OKOJTHOCT J1a C€ PAJINJI0 O BUCOKO MOBjePIHUBOM MOJI0Ka]y (OCOOHH
cekpeTap pykoBojche ocode mocnonaBia).

Hanasee, 3anumibuB je u ciayuaj u3z 2010. (Kopke B. themauka), kaga
j€ 3axTjeB 0/10aYCH Ka0 OYMTO HEYTEMEJbCH (MHAIMHUCCUOIIC - MAaHU(ECTITY
wui-hOyHJeT), C TUM Jia Ce paji O CHUTyallUju Kaja je aluIMKaHT Impes
HAI[MOHAJHUM CYJIOBUMa HEYCIIJeIITHO T00KMja0 M3BAHPEIHHU OTKa3, KOjHU je
JI0OUBEH yciujen noynmbeHe kpahe, koja je yrBpheHa Bujaeo Haa30poM. Y
onucaHoM ciy4dajy Cy/1 He Hasla3u MoBpe/y 4jaHa 8. Tj. He Haja3u MOBpeay
NPUBATHOCTH, y3uMajyhu y 003up npupoy 3amnociema (01arajHuK), OKOJTHOCT
Jla je BUJCO HaJ30p Tpajao kpahe BpujeMe (JBa TjeaHa) T€ Cy AJOOMBEHHU
nojialy OMJIM JIOCTYIIHU CaMo YKeM KPYTy JbyIH Tj. ocobama Koje Cy KOj
TIOCJIO/IaBIIA 331y KEHE 32 TIOCTYabe Y TAKBUM CITy4ajeBUMa, U IPEIMETHU
NIOJIAllY U KOPUILITEHU CaMO y Ty CBPXY Tj. JEIUHO Kao TOJJIOra 32 OTKa3HBaIbE.
V ToM cMHUCITY je 3aiMpabe y IPUBATHHU )KUBOT alllIMKaHTa OUJIO OrPaHHYECHO
caMo Ha MOJIpy4je JISTUTUMHOT HHTEepeca MOCI0IaBIIa.

Oco0uTo je maxkmy U3a3Bao U y HIMPOj jJaBHOCTH cityuaj Bdrbulescu
6. Pymymcka, Koju je J0BEO W JO JPYTrOCTYIAHCKOT OJJIy4YHBama Ha
cyny (npen Benukum Bujehem). Panuio ce o ciyuajy raje je mpuBaTHa
KOMITaHUje OTKa3ajga yroBop O paay aliMKaHTy, HAKOH IITO je BpaTuja
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ETOBY €JICKTPOHCKY KOMYHHUKAIUjy U yna3ehu y canupxkaj ucte (Koju je
OMO IpUBaTHE, a HE MOCJIOBHE HApPaBH), M 32 ILITO je allJIMKAHT CMaTpao Ja
IPE/ICTaBIba IOBPEAY NPUBATHOCTH, HO Cy/1 je y IPBOCTYNAHCKOM MOCTYTIKY
YTBPIHUO Jia TaKBE MOBpPEC HEMa T€ Ja je MOCTYIamke MOCI0AaBia Onso
IPONOPLIMOHAIIHO JIETUTUMHOM 1UJby. HO, y IpyrocTynamCcKOM NOCTYIIKY
Benuko Bujehe je 3akibyuuniio, ca jedanaecm enacosa 3a u wecm npomus,
Jla je J10 MoBpeje ujiaHa 8. JOIII0, Ha HAYMH Jia (CYJICKE) BJIACTH 3€MJbC
YIaHUIEC HUCY Ha aJICKBaTaH HAYUH 3alITUTUIIC IIPpaBO HA MPUBATHOCT U
KOPECIOH/ICHIIU]Y, Tj. Jia Cy HPOIYCTHJIC HA MPAaBUJIAH HAYWH yTBPIAUTH
Oananc u3Mmely cymnpoTcTaBibeHHX HHTepeca, Oynyhu na y cyackum
NOCTYTIMMA NIPe HAIMOHAJIHUM CYIOBHMa HUje YTBPEHO /1 JIK je ¥ KaJa
aTuUIMKaHT 010 00aBUjeTeH 0 MOryNHOCTH MOTPEHa, OJTHOCHO OIICETY UCTOT
(koje je 6110 BPJIO €KCTEH3UBHO), a TAKOhep je POy ITEHO YTBPAUTH MPEJT
HAIMOHAJIHIM CYJIOBHMA U JIa JIU Cy TIOCTOjaJIi OIpaBIaHK Pa3jio3u 3a TAKBE
Mjepe, Tj. 1a JIM c€ KCTH YYHMHAK MOTao0 MOCTUNHN 1 Ha Mahe MHBA3UBAH HAYMH.

HageneHo nipescraBiba Mpecjek UHTEPECAHTHUX CIy4daja U3 HOBH]EC
MOBUJECTH CyJla, Y BE3W Yera ce MOXe yKas3aTu jJa noctoju u Behu Opoj
clly4yajeBa Be3aHHMX 32 MHUPOBHHCKA (IICH3MOHA) MUTAamkba, KA0 U yCKpaTe
cpelcTaBa Hy)KHUX 3a )kuBoT (Hrp. Yakapesuh B. XpBarcka u3 2018., yrBphena
noBpeza 4i. 1. Tj. mpaBa BiacHUINTBA, WiK JlamiemeHnt B. dpaHirycka u3
2002., yrBpheme ucre nospee).

Takobep, a Be3aHo 3a noBpeje wi. 6., ykazyje ce Aa ce CyJcKa mpaxca
C TUM Y BE3H IPBEHCTBEHO 0aBH MHUTAHEM IIPUM]CHUBOCTH TE OJpe10e Ha
CllydajeBe BE3aHO 3a JIp)KaBHE M jaBHE CIIY)KOCHHUKE, Y CHTyalujama Kaja
je TMoCTymak OTKa3uBama OJJHOCHO IpecTaHKa CirykOe ypeheH moceOHUM
MPOIUCKHMA, T€ je ¢ TUM y Be3u CyJI IOCTaBUO KPO3 HU3 Clly4ajeBa KPUTEPH]je
3a UCKJbYUYCHEM TaKBOT TpaBa y OIHOCY Ha JP)KABHE U jaBHE CIyKOCHUKE,
KOjU C€ CBOAC Ha MOTpeOy Ja HAI[MOHAIHH HPOMUCH CKCIUIMIIMTHO
OorpaHuYaBajy MPUCTYI CYy 3a [0jeJMHE KATErOpHje 3a0CICHUX, Kao U Ja
TaKBO OrpaHUYCH-E Oy/Ie MPOMOPIIMOHAIHO U UMA 00jJEKTHBHO YTEMEIbCHE
(cnyuajeBu Bunxo Eckenunen u ap. B. @uncka u3z 2007., npen Benukum
BujeheM, kao u npuje Tora Heuren B. @pannycka uz 1997., /le Canra B.
Uranuja uz 1997., Xy6ep B. @panirycka uz 1998. u [lesnerpun B. @panirycka
u3 1999.). Ilputom ce U y OIHOCY Ha CyJICKe MOCTYIKE U3 PagHUX OJHOCA
onpeada 4. 6. mpuMjemwyje Ha “yoOruajeHr HaurH’, a BE3aHO 3a rapaHIluje
U3 MCTE, 0COOUTO HIIP. Y OJTHOCY Ha AYTOTPaJHOCT cyhema Tj. IOBpeLy npasa
Ha cyherve y pazymMHOM POKY.
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6. Ilpenopyxka 6poj P (2000) 2 On6opa munucrapa Bujeha Eypone,
U ymjeuaj Ha HAYUOHANHA RPOUECHA 3AKOHO00ABCMEa — npumjep 3aKoHa o
napuuunom nocmynky Penyonuke Xpeamcke

6.1. Onhe nanomene, paznoszu oonouwera Ilpenopyxe

C 003upom Ha Hampujen U3HECEHW pa3Boj porahaja, Koju je HILAo y
cMjepy jauama ynore Cyna, Onoop munuctapa BE, cxonHo yBjeTuMa unana
15.6 CratyTa, a cmatpajyhu na je unsb Bujeha Eypone nosectu 1o Tjeurmer
JeIMHCTBA CBOJUX 4YJIaHMLA, Kao ¥ uMajyhu y Buay KoHBeH1Hjy, 0cOOHTO
OKOJIHOCT JIa Cy Jp’KaBe YTOBOpPHHILIE IPUXBAaTHIEC 00aBe3y Aa IMOIITY]y
npaBocHaxkHy nipecyny ECJIJII y cBakom mpenMeTy y KojeM Cy CTpaHe, Te
nMajyhu y By aa HaBeneHa oOaBe3a o oapeheHnM OKOIHOCTHMA MOXKE
MOAPa3yMHjeBaTH yCBajambe Mjepa, U TO MOpel MPaBUYHOT 3aJ10BOJbEHA KAKO
To onpeau Cyn y ckiany ca uinanoM 41. Konsenuuje n/unu onhux mjepa (koje
ocurypanajy aa je omrehena crpana, y Hajsehoj moryhoj mjepu, craBibeHa
y HCTH TI0JIOKAj KOjH je MMalia mpuje Kpumewma KonseHuuje - restitutio in
integrum), Te umMajyhu y Buay aa npaxca OpOopa MUHUCTapa y THOrJeny
HaJ3Mpama u3BplIaBama npecyaa Cyaa mokasyje Aa ce y U3BaHPEIHUM
OKOJIHOCTHMa NPeucnumugarse npeomMema iy NOHO8HO 0meaparbe NOCMynKa
MoKa3aJia HajajeJIOTBOPHHUjUM, YaK U jeAUHUM, CPEACTBOM 32 MOCTHU3AE
CTamba pecmumymuo un uHmezpym, CBojoM Hanpujea uuTupanom IIpenopykom
je T03BaJIo Ip>KaBe YTOBOPHHIIE J1a OCUTYPajy MIOCTOjabe Ha HAIlMOHAIHO]
pas3uHu oarosapajyhux MmoryhHocTtH 3a moctusame, y Hajeehoj moryhoj mjepu,
CIIOMEHYTOT CTatba pecmumymuo uH uHme2pym, @ HAKOH JOHOIICHa OJTyKe
Cyna.

[IpuTom cy ap:kaBe MPUCTYMHULE MTO3BAHE A2 MOCEOHO UCTIUTAjY CBOjE
nomahe mpaBHe cycTaBe, Kako OU ce OCHTypaJio MOCTOjame oAroBapajyhux
MOryhHOCTH 3a NPEHCIIUTHBABE NpPEeaMEeTa, YKIbyuyjyhn M TMOHOBHO
OTBapame MOCTYIKa, y caydajeBuMa kaa Cy1 yTBpIH J1a je JOIUIO 10 KpILema
Koupennuje, a mocebHo y ciujenehum ciaydajeBuma: (1) kaga omrehena
CTpaHa M Jajbe TPIH BPJIO 030MJbHE HEraTUBHE MOCIhENULE 300 HCXona
nomahe omIyke O CIOpPHOM MHUTamy, a KOoje HHMje aJeKBaTHO CaHUPaHO
MPaBUYHUM 33J0BOJHEHH-EM U HE MOXKE C€ UCIIPABUTU HA APYTU HAYMH OCUM
MPEUCIUTUBALEM UITM TIOHOBHUM OTBapameM, Kao Uy CUTyauuju kaaa (2)
npecyna Cyma 1oBoau A0 3aKJbydka Ja je: (a) moOujeHa gomaha omiyka
3aCHOBaHA Ha MEPUTYMY KOjH je y cynpoTHocTd ¢ KonBenuujom, niu (0)
yTBp)EHO KpIIEHE Ha OCHOBY MPOLIECHUX I'PEIIKHU WIM HEAOCTaTaKa KOjHU Cy
TaKBOT 3Ha4aja 1a ce MOXKe 030MIBHO MMOCYMIbATH Y UCXO. foMalier mocTymKa.
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BesaHo 3a Hampujen H3HECEHO, 32 HICTAKHYTH j€ 1a CTPaHe YTOBOPHUIIE
KonBennuje yxxuBajy ciodony, oBUCHO oj Haja3opa Oxbopa MUHHKCTapa,
y MOrJieay TOora Kako Mcnymwapajy o0aBe3y u3 Usnana 46 Konpeniuje (na
NOMITYjy MpaBocHaXHY npecyny Cyaa y cBakoM IpeaMeTy y KojeM Cy OHe
ctpane), ¢ TuMm ga Cyn cMmarpa na ce “300r npecyze 3a kojy Cyna Hahe aa
Ipe/icTaBIba MMOBPEAY O TY>KEHE CTpaHe, 3aXTjeBa Ja npeysme npasHy ooagesy
0a he oxonuamu nospedy u ocuzypamu oowmemy 3a rwe3ure noc/beouye Ha
HA4YuWH Jla, Y OHOj MjepH y K0joj je To Moryhe, nonogno ycnocmasu cmarve
Koje je enaoano npuje nogpede” (CTajaJIMIITe U3HECEHO HIP. Y IPECYAH y
npeamety [lanamunxamnononyc B. ['puka, u3z 1995.).

Wako KonBeHIuja He caJipxu onpeade Kojuma ce yBoau o0aBesa
cTpaHaMa yroBOpHHUIaMa J1a y CBoM joMaheM npaBy npeaBuIe MPEUCITUTHBAKE
WJIA TIOHOBHO OTBapame MOCTYIIKA, IITO je mpeTxoaHo Beh cromMeHyTo,
NIOCTOjambe TAKBUX MOI'YNHOCTH, Y TOCEOHUM OKOJTHOCTHMA, TIOKa3aJio Ce Kao
3HA4YajHO T€¢ y OPOJHUM CIyUajeBUMa U jeINHO €PUKACHO CPECTBO MTOCTU3AHA
NOBpaTa y paHuje CTambe, Tj. pecmumyyuje un uHmespym.

Tum cnujenom Behu Opoj IprkaBa IOYETIO jE€ YCBajaTH IMOCEOHO
3aKOHOJIAaBCTBO KOjUM ce npenBrl)a MOryhHOCT TaKBOT IPEHCIUTHBAbA HIIN
IIOHOBHOT' OTBapara MoCTyIKa’.

[Ipenopyka ce He 6aBu mpobieMoM TKO Tpeba OUTH OBJAUITCH
TPa)KUTH TIOHOBHO OTBaparme MU MpeucnuTuBame npeamera. C 063upom
J1a je OCHOBHH IIMJb [Ipernopyke 1a ce ocurypa oAronapajyha samrura sxprasa
oz oapeheHux Texxux Kpurema Konsennuje koje Cya OyJie yTBpAHO, TOTHKA
CycTaBa MPeTIOCTaBJba MPABO MOjeInHALIA KOJUX Ce OBO THYE JIa MOJHOCE
HEOIXOHE 3aXTjeBe HAUIC)KHOM CyIy WM IPyrom jgoMahieM opraHy, ajiu
umajyhu y BUay pa3iauuuTte Tpaauliuje cTpaHa yropopuuua, y [penopyky
HUje YKJbyYeHa HUjeaHa onpeada y Tom cMmuciy. Takohep, mpemnopyka ce
He 0aBu MOoceOHMM MPOOIEMOM “MAaCOBHHMX cllydajeBa”, Tj. cllydajeBUMa
Kaja oxpeheHu CTPYKTYpHH HEJOCTATaK JIOBEJIE /10 BEJHKOT Opoja moBpeaa
KongeHniuje. Y TakBUM CilydajeBUMa C€ y Hayelly cMaTpa Jia je Hajoosbe
MYCTUTH JOTUYHO] JP’KaBH JIa OMJIYUH jeCy JIM TIOHOBHO OTBapame WIN
IPEUCIUTHBAKE MPEIMETa pealiHa Pjellieha HIIM He, OJHOCHO jeCy JIM HEeKe
IpyTe Mjepe mpuMjepeHuje.

[Mpunukom nucama [Ipenopyke yBuajesno ce aa Ou IOHOBHO OTBapambe
WK TIPCUCIIUTUBAE IIPEIMeTa MOTJIO IIPE/ICTaB/baTH mpodiieme Tpehum
cTpaHama, oceOHO OHJIa Kajia ¢y Te Tpehe crpaHe cTekiie mpaBa y 100poj

9 VY cmucay TepMHHA, NPENOpyKa KOPUCTH “TIPEHCHUTHBAKE’ Ka0 T€HEPUUKH
u3pa3, 0K u3pa3 “TIOHOBHO OTBapame MOCTYNKa~ O3HadaBa MOHOBHO OTBapame
CY/ICKOT ITOCTYITKa K20 MOCEOHO CPEJICTBO MTPEUCTINTHBAA.
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Bjepu. OBaj mpobiem noctoju Beh y mpuMjeHu yoonuajeHux gomahnx nmpasuna
y IpEUCIUTHBAY ITPEIMETa UITH TIOHOBHOM OTBapay MocTynaka. Pjemema
KOja ce MpHUMjebyjy y THM cllydajeBuMa Tpedajy OuTH nmpuMjemuBa 0apeM
mutatis mutandis, ¥ Ha CJIy4ajeBe KaJia je u3JaT HaJIor 3a IPEUCITUTHBAE WU
MIOHOBHO OTBapame MOCTyIKa Kako Ou ce ocurypaia mposeada mpecyaa Cyna.

3akJbyqHO, U3 caapxaja [Ipenopyke O Mpou3Ia3uiio Jia y cilydajeBuma
NPEUCIUTHBAA WITH IOHOBHOT OTBapame NocTynka y kojuma je Cya 1ocyino
HEKO IMPaBUYHO 3a10BOJbCHE, TUTAEE XOhe JIH ce, 1 aKko Xolie, Ha KOju HauMH
TO y3eTH y 003Hp, pjemasar he ce 1o mpoljeHu Ha JUIexKHIX JoMahux cynoBa
WM JpKaBHUX OpraHa, koju he y3umaTu y 003up nmoceOHe OKOTHOCTH CBaKOT
TOjeIMHOT CITy4aja.

6.2. Ilonag.warwe nocmynka sui generis y 3aKOHy 0 RAPHULHOM
nocmynky Penyonuxe Xpeamcke, y cmucny Ilpenopyxe uz 2000.
GsIlonaswamwe nocmynka y noeody konaune npecyoe ECJLJII y
Cmpacooypzy 0 nogpeou memebHoz HYOCKO2 RPasa uiu ciodooe”)

VYV cknaay ca uutupanom lIpenopykom 6poj P (2000) 2 Onbopa
munuctapa Bujeha Eypone, namjenama un nonyHama 3akoHa 0 TApHUYHOM
noctynky u3 2003." je, u3mel)y ocranor, npensuljena u MoryhHOCT nmpuMjeHe
00peddU 0 NOHAB/AILY NOCIYNKA, YKOIHUKO je KoHauHoM Tipecyaom ECJIJTI
yTBphEHO Ja je MounH-eHa TOBpe/ia HEKOT 01 paBa 3ajaMueHnX KoHBeHIjoM
3a 3alITUTY JBYJCKUX MTPaBa U TEMEJbHHUX CII000AA.

TuMm caujenom noaana je oarosapajyha onpendal! kojom je mpormucano
na kaga Eyponcku cya 3a JeylcKa IpaBa yTBPIAW MOBPEAY KOjer /byOCcKoe
npasa uiu memesshe ciobooe 3ajamucHe KOHBEHIIMJOM /WU JIOMaTHUX
[IpoTokona (koju cy paTudHUIMpPaHn), CTPAHKA MOXKE y POKY OX TpUIeceT
JlaHa o]l KOHAYHOCTH TMpECyAe MOJHU]ETH 3aXTjeB 3a U3MjEHY OITyKe, U TO
cyny y PenyOnuum XpBaTckoj Koju je CyIuo y IPBOM CTYIbY Y IIOCTYTIKY Y
KOjeMy je JIOHeceHa ToOujaHa OJTyKa.

OmnucaHu IOCTYTAK POBOJIH CE Y3 OJroBapajyhy npumjeny oxpenada o
MOHABJbAY MOCTYTIKA, C TUM JIa CY Y TIOHOBJbEHOM MIOCTYIIKY CYJIOBH 1y KHU
MOIITUBATH TIPaBHA CTajaIMINTA U3paXKEeHA Y KOHAYHOj pecynu Eyporckor
CyJia 3a JbyJICKa IIpaBa KOjoM je yTBpl)eHa oBpeia TEMEJBHOT JbYJICKOT IIpaBa
Uiy ciobore.

W3 HaBejieHOT OM MTPOM3IIA3UIIO J1a j€ JaKJIe TeMEJheM 3aXTjeBa CTPAHKE
MOTPEOHO OJUTYYUTH O JOMYIITEHOCTH Kao M OCHOBAHOCTH 3aXTjeBa, T€ Y
ClIy4ajy MO3UTHUBHOT MCXOJa MPOBECTH TOHOBJbEHU MOCTYMAK, KOju OH, Y

10 NN, 117/03.
11 Y. 428a 3akoHa 0 mapHHUYHOM HOCTynKy PX.
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IPaBUITY, 3aBPIIABA0 IOHOBJHEHOM MEPUTOPHOM OJTYKOM, KOja aKLENTHPa
crajanumiTa uzpaxena y omnyun ECJIJTL

7. 3aBpuiHa pa3MaTpama

W3 cBera n3HeceHOT cMaTpaMo Jia O jacHO OMO BUJbUB TPCHI jadarba
3Hayvaja mpasa 3amTuhennx y KoHBeHIMjH, T€ ¢ TUM Y BE3H U jauame pajaa
Cyna y CtpacOoypry, ITO YKJby4yje U IIpaBa U3 pagHUX OHOCA.

[ToueTHO je orcer 3amTuTe OMO OrpaHUYCH Ha TPaBa HaBeAeHA y 4. 4.
(3a0paHa pOIICKOr M MPUCHITHOT pajia) Te Wi 11. (KoJeKTHBHA ITpaBa Tj. ¢j1000/1a
yapyxuBama) Konseniuje, kao u oxpeady 4. 14. (3abpana AMCKpUMHHAIIH]E),
KOja je OMTHO MpPOIIMPEeHa CTynameM Ha cHary IIpoTokomna Op. 12., ¢ Tum
Jla je KOHTUHYHMPAHO IOCTOjajia U 3allTUTAa Y CMHUCIY 4Wi. 6., BE3aHO 3a
npo0IeMaTuKy CyACKHX U IPYTUX MOCTYTaKa Mpej] HAIIMOHAIHUM CY0BHMA
(THjenuma), 0cOOMTO y OJTHOCY Ha JAyXKHHY Tpajama nctux. Ho, Trjexom
BpEMEHa TI0Ye0 j€ jayaTH T3B. MHTETPUPAHH MPHUCTYI Y WHTEPIPETALHjU
KonBeHIiuje, 11ITO je y3 oClamamke Ha ipyre Mel)yHapoiHOIIpaBHE IOKYMEHTE
KOjU Ce OJHOCE Ha PaJHO MPaBO JIOBEJIO 0 MPOIIMPEHAa OICera 3aIiTuTe
aruIMKaHara.

Pesynrar HaBeneHUX TEHJICHIIU]a je cajallmba cuTyaluja, kaaa Cya
PENOBUTO Yy CBOJUM OJTyKaMa OJroBapa Ha HajaKTyallHHja NMUTama U3
IIMPOKOT CIIEKTPa 3aXTjeBa 3a 3alITUTY MTPaBa MOJHOCUTEIba, Ha KOjJU HAUWH je
Cy/1 TOMOTao y Ae(hMHHUparby MOjMOBA Ka0 IITO Cy PUBATHOCT U 00U TEIHCKU
KUBOT, IPABO Ha M3pakaBarmbe U BjePCKY MPHUIATHOCT, KA0 U JIpyra, CBE
Y KOHTCKCTY paaAHOIIPAaBHUX OKOJIHOCTH BE€3aHUX 3a MPUCTYII IMMOCIOBHUMA,
OTKa3WBamke yroBopa O paay, MUPOBUHCKY Tj. IEH3HOHY MPOOJIEMATHKY, U
CIL., a IITO je YKPAaTKO NPUKa3aHO y JIHjeTy KOjH Ce OJHOCH Ha PELICHTHU]Y
CY/ICKY TIPaKCYy.

Omnyke Cyna Beh myxe HUCY caMO HauelHe HapaBu, Oyayhu aa je
OCHTypaHa M HKUXOBa MPOBeJ0a y HAIMOHAIHUM IPAaBHUM MOpELHnMa, C
yume je moceOHo nose3ana [Ipenopyka Bujeha munucrapa u3 2000., 1 koja je
pe3yaTHpaa 3aKOHCKUM IpoMjeHamMa y OpojHuM 3eMibaMa uiianuiiama BE, cBe
y CMHUCITy OCUTYpatba HHCTPYMEHaTa 3a e(UKacHy MpoBendy mpaBOMONHHUX
omnyka Cyna, y Be3u 4yera je UCTaKHYT MPUMjep U3MH]CHEHOT 3aKOHA O
NapHUYHOM MOCTYINKY PemyOnuke XpBarcke, KOju OcUTypaBa MOryhHOCT
NoHaBJbama noctymnka kaja je ECJIJII yTBpauo nocrojama rnoBpejia mpasa.

3aBpiHO ce Moxe ucrahim fa je Jakie y CMHCIY CBera HaBeICHOT
ynora u jyaukarypa ECJIJIT noctana HEeM30CTaBHU MO YKYITHOCTH (CYJICKE)
3amTUTe MpaBa rpahana y 3emipbama 4iaHWlama onheHuTo, a YKIbyuayjyhn
y TO U npasa u3 padHoz 0OHOCA, Ydja je MHTerpaluja y KOMILIEKC Oniux u
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rpahaHckux mpaBa 3Ha4ajHO OJMAKJIA, T€ CE OIMKM CTaHAapAUMa BUCOKOT
CTYIba YjeHAUYCHOCTH, Ha IITO KPO3 JYKE BpUjeMe TO3HMBAjy U JIpyre
meljyHaponHe opranu3zaiuje, ocoonto MJIO"2, u koju TpeH | CBakako Basba
HI03/IpaBHTH.
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Domagaj Frntic,
President of the Municipal Labor Court in Zagreb

Protection of workers rights before European Court of
Human Rights - legal framework and case law

Summary

One of the most important activity of the Council of Europe is related
to the implementation of European Convenction on Human Rights, thus this
article is analysing the work of the European Court of Human Rights.

The main focus of this paper is related to the activities of the Court
in the field of protection of workers rights, having in mind that most of those
rights are not protected by the Convenction.

Finally, author analyses some of the most important judgements with
final force and effect, and their implementation into domestic legal systems.

Key words: Council of Europe, European Convenction on Human
Rights, European Court of Human Rights, relevant cases.
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1. YBon

Pagnu ogroc y Peny6numu CpOuju Moske mpecTaTH Ha BUIIIE HAUKHA.
3akoH 0 paay' mpensuba cienehe pasiiore 3a mpecTaHak pagHOT OJHOCA:
HCTEK POKa 32 KOjH je 3aCHOBaH pajHU OJTHOC, CIIOpa3yM n3Mel)y 3amocieHor
U MOCJIOJIABIIA O IPECTAHKY PaHOT OIHOCA, HABPILICHUX 65 TOJMHA )KUBOTA
3aI0CJICHOT U HajMame 15 rogmHa pagHOr cTa)ka OCHrypama OCHM aKo ce
3aI0CJICHH U TOCJIOoaBall Apyradnje He JOroBOpe, 3aXTEB POAUTEIba MU
cTapareJba 3anocieHor miialer o 18 ronnHa )KUBOTA, CMPT 3aMIOCICHOT H Y
JOPYTHM Cily4ajeBuMa yTBp)CHUM 3aKOHOM.

CBaxu 01 OBHX pa3Jiora, 0CUM CMPTH 3aII0CJICHOT, MOXeE JIa TOBEJIC J10
HE3aKOHHUTOT MPecTaHKa PaHOT OHOCA.

HesakoHuT mpecranak paaHOT OxHOca je Hajuemrhe mocnenwia
(hopMaiHO-MaTepHjaTHUX MPOITYCTA KOje YUYHUUU MOCIIOAABAI] Y TOCTYIIKY
pazu rnpectaHka paJHor OJHOCA.

dopmaHO-IPaBHU MPOMYCTH MPEACTaBJbajy HEJOCTATaK y Camoj
MPOLIEAY PH.

MarepujaTHO-IIPaBHH MPOIYCTH CE OTJIENIajy Y HEPaBUIHO yTBpheHUM
YHBbECHHUIIAMA U Pa3Jio3uMa KOjH J0BOJIE JI0 MPECTaHKa PaJHOT OJJHOCA, HITU
Cy NMPOMU3BOJI MIMKAHUPAka, TUCKPUMUHALIM]E U 3]I0CTaB/batha Ha Pay.

Hannesxxan cyn yTBphyje Aa Jiu je JOILIOo 10 OBUX IPOITYCTa, OHOCHO
OJIITydyje 0 3aKOHUTOCTH MPECTaHKa PaJHOT OHOCA.

3arocieHn KOMe je He3aKOHUTO MPECcTao paJHy OJJHOC MOYXKE J1a 3aXTeBa
Bpahambe Ha paji, UCIUIaTy HaKHAJIE IITeTe, yIary npunagajyhux qjonpuHoca
3a 00aBE3HO COILIMjAJIHO OCUTYPae 3a TIEPUOJ] Y KOjeM HHje pajuo.

3aKoH 0 paay’ Koju je cTynuo Ha cHary 2005. ronuHe yBeo je moceban
BUJI HAKHAJIC IITETE KA0 MPABHE MOCICIUIIEC HE3aKOHUTO MTPECTaHKa PaHOT
onHoca. Peu je 0 HakHaM MITETE KOjy 3alOCICHU MOXE Jia MOTPaxKyje O
MOCJIOZABIIA Y CITy4ajy J1a He JKEJIH Jla Ce BpaTu Ha paJi Koj rnocioaasna. OBaj
BHUJI HAKHAJIE IITETE je MPEACTaB/bao MOTIIYHY HOBUHY Y HAIlleM IpaBy U y
CYJIKO]j MPAKCH je U3a3UBa0 HEJIOYMHUIIE.

2. [Tojam u BpcTE

[TpaBHe nocneauile HE3aKOHUTOT 0TKa3a Cy: Bpahame Ha paj, ucrara
HaKHajie mrTete 300r u3ry0sbeHe 3apaje, yiara npunajiajyhux gonpuHoca
3a 00aBE3HO COIIUjAJIHO OCUTYpPamke 3a MEPUOJ Y KOjeM 3aroCiICHU HUje

1 3akoH o pamy -30P (,,Ciyx6enu miacauk PC* 6p. 24/2005, 61/2005, 54/2009, 32/13,75/14,
13/2017 n 113/2017) — unan 175.
2 3axoH o pany (,,Cmyx6enn mmacauk PC* 6p. 24/2005 u 61/2005).
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paauo M HaKHAJa IITeTe 300T OMJIYKE 3aMOCIICHOT J]a Ce He BpaTH Ha paj
kox nocinozasia. OBo je peryiucaHo y oapeadama 3akoHa o paay-.

Ha oBaj HauMH ce yCIocTaBsba CTakbE KOje j€ II0CTOjalIo Ipe MPeCcTaHKa
panHor oxHoca 3amnociieHor. [Ipod. ap. Ilpenpar Joanosuh rosopu o
ycrocTaBjbamy npehammer crama ,,jep je ped O HUIITABOCTH aKTa o
IpPECTaHKy paJHOT OJIHOCA a Ta HUIITABOCT Jiellyje W yHazal (ex tunc) u
yHanpen (ex nunc)™.

[TocToje u moceOHM BUIOBH IIPABHHUX MOCIEAUIA TPECTAHKa paHOT
0JTHOCA KOjH CY yBeieH! n3MeHama 3akoHa o paxy 2014. rogune. C 063upom
Ha TO JIa je ped 0 crielupuIHUM 00IUIIMa, OHK hie ONTH M3]IBOjeHH Y oceOaH
ozieJbaK.

2.1. Bpahamwe na paa

HajBaxHuja mpaBHa moclienIila HE3aKOHUTOT TPEeCcTaHKa pajHor
oJiHOCa je Bpahame 3armocieHor Ha paji (HapaBHO, YKOJHUKO je 3alOCIICHH
Tpaxkno Bpahame Ha pan).

CyJICKOM OJUTYKOM C€ MOHMINTaBa OJIyKa MOCIO0NABIa O IPECTAHKY
PaJIHOT OJIHOCA M ITOCTIOIABAIL je Y KaH Jla 3aMI0CIICHOT BpaTH Y TApUITOHOM
POKY.

VYKOJNIHMKO TO TMOCJIOAABall He YYHHH, 3alOCICHH MOXE J1a TPaXKu
U3BPILEHE MPUHYTHUM MTyTeM TyTeM HaJUIeKHOT cyna. OBO M3BpIICHE je
JEAHO OJf pETKUX KOje OCTaJI0 y HAJJIS)KHOCTU CYJI0Ba W HUjE MPEIIO Y
HaIJJICXKHOCT jaBHI/IX HU3BPIINUTEIbA.

3arocieHn MOJKe Jia MMOKpeHe M3BPLIHY MOCTYMaK pajau Bpahama Ha
paay poky o 60 naHa of] 1aHa U3BPIIHOCTH MPECyie KOjOM j€ MOHMIITEHA
HE3aKOHUTA OJIITyKa IMOCIIO/IaBlIa O MPECTaHKy pajgHor ogHoca. Mopamo
HATJIACUTH JIa j€ 0Baj POK MPEKIJy3UBaH U YTBpheH je y 3aKoHY 0 U3BPILICHY
u 00e30ehemy’. [IpomyTameM 1a y OBOM POKY MOKPEHE U3BPIITHU MOCTY Ak
panu Bpahama Ha paJi, 3a1ocieHu ryor Mpago J1a ce MPUHYTHUM ITyTeM BpaTH
Ha paJi. 3a10CIeHH Ta1a 3aBUCH 01 T0Ope BOJBbE MOCI0AaBIIA. 3aII0CICHU I'yOn
¥ IPaBO U Ha OCTBAapUBahC¢ HAKHA/IE 3apajie Ol TPEHYTKA KaJia je IPOMyCTHO
POK 3a mpuHyaHO Bpahamwe Ha paj,.

3 3axon o pany (,,Ciryx6enn mracauk PC* 6p. 24/2005, 61/2005, 54/2009, 32/13, 75/14,
13/2017 u 113/2017)~ unan 191.

4 II. JoBanoBuh, Paono npaso uiecmo u donymweno uszoare, Yausepsurer ¥ Hosom Canmy
IpaBan dakynrer LlenTap 3a m3nasauky nenarnoctd, beorpan, 2012, ctp. 341.

5 3akoH o m3BpiIewky u 00e30ehemy (,,Ciryxdern racauk PC* 6p. 106/2015, 106/2016 u
113/2017) — unan 382.
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[IpuHYAHOT U3BpILICHE CE CIIPOBOIU H3PHUIIAEKEM HOBUAHE Ka3HE
HIOCJIOZIABILY ¥ OJITOBOPHOM JIHILY.

VY CyACKOM H3BPIIHOM IMOCTYIKY paau Bpahama 3amocieHor Ha paj
HI0CJI0/IaBal] MOXKe OMTH 00aBe3aH Jia 3al0CICHOM HCIIATH MECEYHE U3HOCE
3apajie Koja je Jrocrena ol MpaBHOCHAKHOCTH Mpecyne na jo Bpahama
3anocieHor Ha paia. Ta moryhHocr je, Takohe, npeasBuleHa y 3akoHy O
U3BPIICHY U 00e30ehermy’.

Peu je o cnenuduyHOM BUy HaKHajE M3ryOJbCHE 3apajie 3a Ta4YHO
onpeheH nepro: o/ MpaBHOCHAKHOCTHU MPECYJIE KOjUM CE 3arociieHu Bpaha
Ha paj 110 Bpahara 3a1mocieHor Ha paji Koj rociofasia. Jlakiie, He U 3a Hepuo.
Kaja 3al0C/ICHH HHje pajHo Mpe MPaBHOCHAXKHOCTH IpEeCye. 3armocieHu
MOJKE MOIHETH 3aXTEB 32 OBY HAKHAy y CBaKOj (pa3u M3BPIIHOT MOCTYIIKA.

3arnociieHu uMa rpaBo u30opa. HakHany mrere 3a u3ryoJbeHy 3apauy
3a 0Baj TIEPHOJL MOXKE J1a TPAXKH U Y TAPHUYHOM TIOCTYTIKY.

Kpusnunn 3akoHuk PemyOnuke CpOuje npensubha KaKEBHUBOCT 3a
KPUBUYHO JIeJI0 HeW3BpIIaBama CyAcke o/tyke’. [lakie, 3amociieHoM
mpeocTaje joli jeqHa MOryhHOCT y ciy4ajy Jia mocjiojiaBail oJ0uja jia Bpatu
Ha paji Ha OCHOBY IIPaBHOCHAXHE CYJICKE OJITyKe (@ MOCceOHO y Cliydajy ako
je MpOTEeKao POK 3a MOKPETaHEe U3BPIIHOT MOCTYIIKA).

Ciy>x6eH0 11 OTOBOPHO JIMIIE KOJI ITOCII0/IaBIa, Kao U MPEeTy3eTHHUK,
KOjH HE U3BpIIIE TPABHOCHAXHY CYACKY OIJIYKY WJIH O0HUjy 12 je M3BIIpE,
MOTY C€ Ka3HUTH 3aTBOPCKOM Ka3HOM O] 3 Mecela /10 TPH FOIMHE K HOBYAHOM
Ka3HOM. 3al0CIeHN MOJXKE J1a TOJJHECEe KPUBUYUHY MPHjaBy MPOTHUB HUX.

2.2. Hcnnama nakuade wimeme 3002 uzzyo.nene
3apade u ynaama npunaoajyhux oonpunoca

[IpaBHa mocnenuia HE3aKOHUTOT NPECTaHKa PagHOT OJHOCA je U
o0aBe3a 1ocII0/aBIa /1a 3aI0CICHOM HaKHa U ITETY 300T H3ryOJbeHe 3apajie
3a Mepuoj A0K HUje paano. MelhyTum, HEje ped o 00aBe3u MMocioaaBIia Koja
ce mozipa3yMeBa.

[ocnonaBar To MOXe YUHHUTH JOOPOBOJBHO. YKOJIHMKO TO HE YUUHH,
3aI0CJICHH MOpa J1a IOKPEHEe CYJCKH MOCTYIAaK ¥ TPaKy Jia ce MOCII0AaBal]
o0aBexxe Ja UCIIaTH HaKHAAY 1ITeTe 300T U3ryOsbeHe 3apaje. 3arociaeHu
Ha OBO MMa IPaBO TEK KaJl CTEKHE MPaBHU OCHOB, OJTHOCHO TEK Kaja ce
MPaBHOCHAYXXHOM CYJICKOM ITPECY/IOM YTBPAH J1a MY j& paiHU OJHOC ITPECTao
Ha HE3aKOHHUT HAYHH.

6 3axoH o m3BpuIewY U 00e30ehemy (,,Cayxbenn racaux PC* 6p. 106/2015, 106/2016 n
113/2017) — unan 384.

7 Kpusnunu 3akonuk (,,Ciry:x0enn miacHuk PC 6p. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014 u 94/2016) — unan 340.

264



lejana Cnacojesuh Hsanuuh, Ilpasne nocieduye He3aKOHUMO2
npecmanka paonoe oonoca, cmp. 261-274, XXII (2/2018)

3arocieHr MOXKe Jia TPaXKu HAaKHaIy HITeTe 300r U3ry0OJbeHe 3apajie
MCTOBPEMEHO Ca 3aXTEBOM 3a MOHHILTA] OIJIYKE O IPECTAHKY PajIHOT OJIHCA
U 3aXTeBOM 3a Bpahame Ha paj,.

O moryhHoCTH 12 3a1I0CJICHH MTOTPaKyje HAaKHAMY 3apajic Y U3BPUIHOM
NOCTYTKY paau Bpahawma Ha paj je OHJI0 peyu y MPETXOTHOM OJIEIbKY.

[{nJb HakHaIE ITETE, 1A ¥ OBOT BU/IA, j¢ perapaliyja mreTe, 10Boheme
MaTepHjaliHe CHTyallje omTeheHor, OB/ie 3aM0CieHOr, Y CTamke Y KojeM On
Ce HaJIa3Mo Ja HKje OWJIO MITETHE paiibe, OBJIC, PECTaHKa PaHOT OJHOCA.
300r Tora je mociojaBall Jy»aH Jia 3all0CJICHOM HCILIATH HaKHAJy IITETE
y BHCHUHHU U3ryOJbeHE 3apajie ¥ APYyruX MpuMama Koja My IpHIanajy 1o
3aKOHY, OIIIITEM aKTy MOCJIOABIA U YTOBOPY O Pajy, Kao H Jia 3arocIeHOM
yIUIaTH TOMPUHOCE 32 00aBE3HO COLMjaIHO OCUTYparbe KOji TepeTe 3apaay
U Jpyra IpuMama.

O06aBe3a mociofaBlia MpPOU3MIA3M W3 00aBe3e IMOCIOAaBIA Ja
3aII0CJICHOM KOJU MPETPIIH MOBPEAY WJIM IITETY Ha pajy, Uid y BEe3u ca
pajoM, HaKHAJK Ty HITETY, a IpeMa oapeadu uiana 164 3akona o paay?.

Hasxanoct, HakHa/a mrete 300r H3ry0sbeHe 3apajie 300r He3aKOHUTOT
IPECTaHKa PaJHOT OJHOCA j& YeCTO MPEIMET CIIopa MPeJl CYI0M.

3arnocieHn Ma paBo Ha HAaKHAJy IITETe Y BACHHU H3Ty0JbeHe 3apajie,
KOja je yMameHa 32 U3HOC [ope3a U JIONPUHOCA KOjU ce 00padyHaBajy Io
OCHOBY 3apajie, CarilaCHO 3aKOHY.

[Mopesu 1 nonpuHOCH ce ToceOHO 0OpauyHaBajy v ruiahajy Ha yTBpheHu
MECEUHH U3HOC U3Ty0JbEHE 3apajie 3a IEPUO/] y KOjeM 3aI0CIICHH HUje PaJuo,
IITO je CBe yTBpheHo y 3aKoHy O pamy’.

2.3. Hcnnama naknade wimeme 3002 001yke
3anocyienoz 0a ce He epamu Ha pao

3akoHaznaBal je OBy NOCEOHY HaKHajAE ILITETE YBEO Y Halle
3akoHoaBcTBY y 2005. ronnun. OHa ce Hanmaswia y 3akoHy O pagy Ioj
Ha3uBOM ,,He3akoHHUT oTKa3".

Kachuje je mpaBuiIHO yodeHO Jia ce OBE oApeade He OZHOCE camMo
HE3aKOHHT OTKa3, Beh Ha He3aKOHUT ITpecTaHak pajHor oxHoca. Ha3us uiana
je IpoMemeH MPUIIMKOM u3MeHe 3akoHa y 2014. ronunn. Cana je Ha3uB

,,J[IpaBHE MOCJIEINIIC HE3AaKOHUTOT MPECTaHKa pajHor ogHoca !,

8 3akoH o pany (,,Cimyx6ernu rmacauk PC* Op. 24/2005, 61/2005, 54/2009, 32/13, 75/14,

13/2017 u 113/2017)- yiad 164
9 3axkoH o pany (,,Ciryx0enn rimacauk PC“ 6p. 24/2005, 61/2005, 54/2009, 32/13, 75/14,

13/2017 w 113/2017)- unan 191, ct. 3. ncr. 4
10 3axkon o pany (,,Cmyx6enn rmacauk PC“ 6p. 24/2005, 61/2005, 54/2009, 32/13, 75/14,
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Wsmenama 3akoHa o paay y 2014. ronuHe cylITHHA OBE HAKHAJE je
[pOMEeHa, TO heMO 00jaCHUTH y JIaJbeM TEKCTY.

Panujum onpendama, npe usMeHna 3akoHa o paay 2014. rogune (y
JlaJjbeM TEKCTY 3BalieMo MX oapeade 0 HAKHAAM MITETe 300r HE3aKOHUTOT
OTKa3a, paJiv JIAKIIEr pa3yMeBama) je Omia npenpulena MoryhHocT jaa
3aI0CJICHH MOXKeE JIa TPaXKH UCIIATy HaKHAJIe ITETe Y U3HOCY O HajBUILES
18 3apaja Koje Ou 3aMOCICHN OCTBAPHO J1a PaJIH, aKO HE JKEJIU J1a Ce BpaTh Ha
pan kox mocnojasiia. HapasHo, moapasymeBa ce Jia je peTX0HO, y CyICKOM
MOCTYIIKY, YTBPH)EHO Jia je 0TKa3 3ar0CIiCHOM OUO HE3aKOHUT.

Hasbe, Ouia je npeasulieHa MOryhHOCT J1a ce OBakBa OJIIyKa JJOHECE U
Ha 3aXTEB [IOCJIOIOBIIA, aKO MTOCTOje OKOJHOCTH KOje OIPaBIaHO yKa3yjy Ja
HacTaBaK paJHOI OIHOCA 3aMOCIICHOT KO/l mocioaasua Huje moryh. Uy Tom
ciryy4ajy je Owuia npenBul)eHa HaKHAJIA IITETE 3alI0CICHOM, alli Y H3HOCY O]l
HajBuIle 36 3apaja Koje Ou 3aroCieHU OCTBAPHO J1a PAJIH.

VY cMucny oBux ozipendu Moxe ce pehu 1a je ped o nayanHoj HaKHa I’
mIrere. 3arociieH! je MMao PaBo Ha HAKHAJTY IITETe 300T U3ry0JbeHe 3apajie,
ajii ¥ Ha HAKHaJy mTeTe ymecto Bpahama Ha paj. Ped je o aBa onBojeHa
IpaBa Ha HAKHAY IITETE. 3aMOCICHU KOjeM je He3aKOHUTO IPEcTao pajiHu
OJIHOC MOTA0 je TPAKUTH J]a My ce yMecTo Bpahara Ha paJ UCIUIaTH HaKHa[a
mrere 10 18 MeceuHux 3apaja, anu U HaKHa A mTeTe 300r U3ry0sbeHe 3apajie
3a MEPUOJL O/ TPECTaHKa PaJHOT OJHOCA I1a JI0 U3BPIIHOCTH CYICKE OITyKE.

MebhyTtum, nzmene 3akoHa o pany y 2014. roquHu Cy CyIITHHCKH
M3MEHUIIE CMECao oBUX oapenou. Cajia 3aK0H n3jeiHaYaBa OBa JIBa pa3iuduTa
BUJIA ILITETE.

U cana 3amociaeHu Moxe ymecTo Bpahama Ha paj ia 3aXTeBa J1a Cy.1
o0aBexe MOCII0aBIa 1a My HAKHAIM IITETY Y H3HOCY o/ HajBuIie 18 3apaja.
Hcro Tako, mociiofaBai Moxe, ako J0Kaxe Jia OCTOje OIpaB/iaHe OKOJHOCTH
KOje YKa3yjy Jia HacTaBak paJHOT 0JJHOCca HUje Moryh, J1a TpaXku Jja ce yMecTo
Bpahama Ha paj 3armocIeHOM UCILIATH A0 36 MECEUHHX 3apaia.

Aunm, caja ce M OBa HaKHAaJa yMamwyje 3a M3HOC IPUX0Ja Koje je
3arociieHd OCTBapUO 10 OCHOBY paja, M0 IMPECTaHKy pajaa, YuMe ce
u3jejHaYaBa ca HaKHAJOM IITeTe 300r U3ry0sbeHe 3apa/ie.

Cmarpamo Jia je Ha OBaj HAauYMH HAKHa/Ia ITeTe ymMecTo Bpahama Ha paj
obecMuIsbeHa. 3arocieHu cajia HeMa HHTepec 1a He Tpaku Bpahame Ha paj,
jep Moke 11a M3ryOu MpaBo J1a 0CTBapH HAKHA Ty IITETE 300T U3ryOJbeHE 3apajie
y IIYHOM H3HOCY. 3a 3aII0CJICHOT je cajia JJOrMuHuje 1a Tpaxku Bpahamwe Ha pal,
Tpa)KH HAKHAy IITeTe 300T U3ry0JbeHe 3apajie U 1a HAKOH PeHHTEerpaluje
y PaJHH OJHOC OTKa)Ke YTOBOP O pauy.

13/2017 n 113/2017)- unan 191.
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3. [ToceOHu 00K HAKHA/IE IITETE KAao MpaBHe
nocJjieuie He3aKOHUTOT NMPeCTAHKA PAHOT 0IHOCA

N3menama 3akoHa o pany y 2014. roguHe yBe[eHa Cy HOBa peliema,
KOjUMa ce, BepOBaTHO, XeJIeo MO00JbIIATH TIOJI0Ka]j ITOCTI0/IaBala.

Cana je mpensulen ciyudaj!! kama je mociogaBail JOHEO OMIYKY O
IPeCTaHKy paJHOT OJJHOCA 3aTI0CIICHOM KOja je OCHOBaHa, aJlu je TIOCII0AaBaIl
HOCTYIA0 CYMPOTHO ofpeadamMa 3aKoHa KOjiMa je MPOIKCaH MOCTYMaK 3a
IpecTaHak pajHor ogHoca. Tasa je cyx o0aBe3aH Jia JoHece OTyKy KojuM he
0JI0MTH 3aXTEB 3aMOCIICHOT 3a Bpaliame Ha paji, a UICTOBpEMEHO fie o0aBe3aru
TIOCJIO/IABIIA [1a 3aTI0CJICHOM Ha MMe HAKHA/Ie IITeTE UCTIIIATH U3HOC OJT IIECT
3apajia 3anoCIeHOT.

Cmarpamo J1a je 0BO pelIeHhe BeoMa JIOIIe U J1a je YHA3a |0 paaHa
npasa. [IpBo Mopamo nctahu 1a pajiHu OJHOC HUj€ OJJHOC CTPaHa HCTE CHAare
1 u3Mely Kojux mocroju jeAHaKoCT. 3arocieHH YBEK MPEe/ICTaBba ClIadujy
CTpaHy Y OBOM OJHOCY.

3aro mocnoaaBai Mopa Jia CIpoBe/ie MpoLeaypy Koja je npeasuhena
3akoHOM. [Iporienypa mpencraBsba mocedaH BI/] 3aLITUTE HE CAMO 3aMOCIICHOT,
HEro ¥ mpaBa. 3arocieHn UMa MpaBo jaa Oy/e 0JaroBpeMeHO YMO3HAT ca
pasino3rMa Koje mocIioiaBia PyKOBOJIE 1a IOHECE OIUTYKY O IPECTaHKY PaHOT
OJTHOCA.

Ha mpumep, jenaH o1 OCHOBHUX YCJOBa 3a JOHOIICHE OIIyKE O
MPECTaHKy paJHOT OJHOCA Y CIIydajy MOBPEJC PaJHe 00aBe3e je CaunbCHhe
yIo3opema. Yo3opemhe Mopa J1a CaipKHi pasiiore u J0Ka3e Koju noTephyjy
OCHOBAHOCT OTKa3a yroBopa o pajay. 3alociieHd UMa MpaBo Jia ce U3jacHU
Ha HaBOJIE U3 YII030peha U J1a IPEAJIOKHU JoKase. YckpahuBame OBUX MpaBa
npecTaBibalio OM MOBpeNy MpaBa Ha MPABHYHO Cyherme, anu U MoBpexy
koHBeHIMja MOP-a.

ITo HameM MUIIJbEEY OBOM OpeI0O0M ce Ha MaJjia BpaTa yBOJH MOBpea
npasa Ha nmpaBu4dHO cyheme. [locmonaBiy ce omoryhara ma He cripoBome
nocTymnak u npouenaypy. [locionasaii je ay’aH Kao ,,jada™ cTpaHa 1a BOIu
padyHa 0 3aKOHHTOCTH CBOT pajia (He caMo y pagHum ogocuma). OBa ompenda
TO JIEPOrupa, a Mmocyiojaasia, pakTuuku, Harpahyje.

Ocwum Tora, JIOTMYHO je Ja MOCJI0IaBall ¥ HAMEPHO MOYMHU (popmaliHe
IPONYCTe y MPOIEAYPH U Ha Taj HauWH oHeMoryhu Bpahame 3amocneHor Ha

pan.

11 3axoH o pany (,,Ciayx0enu rmacauk PC* 6p. 24/2005, 61/2005, 54/2009, 32/13, 75/14,
13/2017 w 113/2017)- unan 191, cr. 7
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Jom jenHa onpenda Ou Moriia ia A0BE/IE JI0 KPIIeHha OCHOBHUX JbYICKUX
U paJHUX [IpaBa.

VY uctom unany je npeasuleHo u: ,,AKO CyJl y TOKY TIOCTYTIKa yTBPAH
J1a je 3amociIeHOM TPEecTao paaHu OIHOC Oe3 MPaBHOT OCHOBA, Ak Y TOKY
NOCTYIKa TOCJIOaBall TOKaKe J1a MOCTOje OKOJIHOCTH KOje OIlpaBIaHO
yKa3yjy Jla HacTaBakK paJHOr OHOCA, Y3 yBakaBambe CBUX OKOJIHOCTH U
UHTEepeca o0e cTpaHe y cropy, Huje Mmoryh, cyn he ogoutu 3axTeB 3anocieHor
Jla ce BpaTH Ha paji v Jocyauhie My HaKHaIy MITEeTe y TBOCTPYKOM H3HOCY O]
M3HOCA YTBPEHOT y CKJIay ca CTaBOM 5. oBor uiaHa.'? Hamomumemo ja je
CIIMYHA ojipenda MOCTojalia U PaHuje, ajld HUje TocTojaia MoryhiHOCT cya
na 0e3 3axTeBa MOCIOJaBIa JOHOCE OBaKBY oanyKy. [lo panujoj oapenou
Cy/1 je MOTao Jia JIOHEeCe OJUTYKY Jia C€ 3al0CiIeHH He BpPaTh Ha pajl Ha 3aXTeB
nociozasia. Caza 3aXTeB He MOpa J1a MOCTOjH.

Jakie, yak v y ciay4ajy Jia je 3aloCJICHOM IPecTao pajHU OJHOC
0e3 MKaKBOT' NMPaBOr OCHOBA U Ja Cy MOCTOjaJIk U MaTepHjaTHO-IIPaBHU
U (GopMasHO-TIPaBHH MPOIYCTH, Ka0 M Ja HeMa 3aXTeBa MOCIOAaBIa 3a
JIOHOIICH€ OBAKBE OJUIYKE, CYJ MOXKE Jla JIOHECe OJUTyKY KojoM he ondurtn
3aXTEB 3al0CJICHOT Jla Ce BpaTH Ha paj. Y TOM Cilyudajy O MOCjoaBaill
MOpao Jia MPYKHU J0Ka3e Jia IOCTOje OKOJIHOCTH KOje OIPaBIaHo yKa3yjy Ja
Huje Moryhe 1a 3amociieH IOHOBO pajid KOJ MOCJIO/ABIIA, a Y3 YBaKaBambe
CBUX OKOJIHOCTH W MHTepeca 00e cTpaHe. 3aKoHajaBall ce HUje 0aBHO
HpeIH3UPambEM 0 KOjUM OKOJHOCTHMA je ped. MoKeMo Jia PEeTIoCTaBUMO
J1a je EBeHTYaJIHO PeY O JIOIUM MelysbyickumM oHocuMa Mel)y 3arnocieHuMa.

CmaTpamo J1a je ped 0 BeoMa JIOIIEM 3aKOHCKOM PEIICHyY, [1a U OITACHOM.
OBoM ojipetooM ce gaje MoryhHoCT 3y0ynorpedamMa mpasa, a MUpPOM Ce
0TBapajy Bpara JUcKkpuMuHaiuju. CMaTpaMo | Jia ce Ha OBaj HAUMH KpIIe
npaBa 3al0CJICHUX Ha pajl U Jla UM ce OBa mpaBa oay3umajy. [locneauna
CY/ICKE OJNTyKe 3aCHOBAaHE Ha OBOj 3aKOHCKO] OApPEnOU MOXe OUTH TelIKa:
3al0CJICHH U3 pajia Ha Heopel)eHo Bpeme mpernasu y chepy He3anoCIeHOCTH.

VY oBoM ozesbKy hiemMo ce OCBpHYTH M Ha HOceOaH BUJ HAKHAJE
HeMaTepujajHe MITeTe y CIIy4ajy Kaja je MOCTYIaK paju IpecTaHKa pagHor
OJTHOCA BOl)eH IIMKAHO3HO 1 3JI0HAMEPHO. 3aKOH 0 paay He IOMHUIHE OBaj BH]L
mrere. MeljyTum, mpema 3aKOHY O OOJTHTaIMOHUM oxHOCHMa!® orrrehenn
MOJKE J1a 3aXTeBa HaKHA/y LITeTe 300T MOBpPE/IE yIiiena, 4acTu, clio0o/1e Hiln
1paBa JIMYHOCTH. 3aM0CICHN OU TpeMa OBOM 4JIaHy HMAo MPaBO HA HAKHATY
IITETE 110 OBOM ITPABHOM OCHOBY.

12 3axoH o pany (,,Ciryx6enu rmacuuk PC* 6p. 24/2005, 61/2005, 54/2009, 32/13 n 75/14)
13 3akoH 0 oOnuranuonuM omHocuma (,,Ciryxxbenu muet COPJ 6p. 29/78, 39/85, 45/89,
57/89, ,,Cayx6enu muct CPJ“ 6p. 31/93 u,,Cnyx6enu uct CLIT™ 1/2003 — YcraBHa oBesba)
— 1. 200.
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4. Ctyauja ciyuyaja

[Noxymahemo na ananuzom Omiiyke YcraBHor cyja op. Y. 7398/2014
yKa)keMO Ha CyIITHHY HaKHA/Ia IITETe yMeCTO Bpahamwa Ha paJi 3a1oCiIeHOT.

OBa omnyka YcTaBHOI CyJa je 3aHUMJbHBA, jaCHA U pa3yMJbUBA.
YcTaBHU CyJ1 je OJTyYMBA0 O YCTaBHO] KaJIOH MOIHOCHOILIA IIPOTHUB MPECY/Ie
Amnenanuoor cyna y Hosom Cany. IlogHocunail je cMarpao Jia cy merosa
npasa noBpeheHa, jep je AnenauoHu Cy cCMaTpao Aa My [IpHUIaja HaKHaaa
mrrete 300r U3ryoJbeHe 3apaje 300r He3aKOHUTOT MPecTaHKa paJHor OHOCA
caMo 3a IIepUoJI Of1 TPECTaHKa paJIHOT OJHOCA T1a JI0 JIaHA MOHOIICHA TY KO,
a CBE 3aTO jep ce MOJHOCUJIAI] OJ]MaX y TY>KOHM M3jaCHHUO Jia HE JKEJIH Jia CC
Bpaha Ha paJi KoJ[ II0CJI0/IaBIIa.

YceraBHU CyJl je cMarpao ja je xajida mojaHocuolia ocHoBaHa. [Ipe
o0jalmema, MOPaMo Jia ICTAKHEMO JIa CE 0Ba OJIJTyKa OTHOCH Ha MEPUOJT IIpe
n3MeHa 3akoHa o pany y 2014. ronrHe ¥ Kaja je mayiajHa HaKHaJa IITeTe
ymecTo Bpaharma Ha paj Ouiia nociennia He3aKOHUTOT 0TKa3a.

YcTaBHu ¢y je Ouo JienuiaH y cBojoj oy, CMaTtpao je ia ,,onpenoe
yiana 191. ct. 2. u 4. 3akoHa 0 pajy HUKaKo He ynyhyjy Ha 3akJby4ak Jia je
jelaH Bl HAKHAJIE ITETe — U3ry0JbeHE 3apajie U ’beroB ITYHU 00MM, YCIIOBJbEH
WJIM OrpaHuye (He)TpakemeM JPYror — MayIlaJHOr BUAAa HAKHAJE IITETE,
Oyayhu na je HaMmepa 3aKoH/IaBIla OMJIa Jla OCUM IIpaBa Ha PEHHTErpaIdjy
3arocCiIeHOT, UCTOM Ja (CYTIICTUTHBHY) MOTYRHOCT OCTBapuBama mpaBa Ha
JMMUTUpPaHy HAKHAy HITeTe yMecTo Bpahama Ha paj, ako OH TO HE KEeJH,
a IITO 10 TIPABUITY KOPECITOHIMPA ca HHTEPECOM mocmoaaniia’ 4

Y 00pa3iioxkermy OiIyKe YCTaBHH CY/I j€ yKa3ao Jia Talalllbe 0Jpeoe
41191 ct. 2 u 4 He ynyhyjy Ha ,,3aKJby4aK Ja je jefaH BUJ HaAKHAJE HITEeTe
— 13ry0JbeHe 3apajic ¥ BEeroB MMyHU 00MMa, YCIOBJbEH UITU OIpaHUYEH (HE)
TpaXKeHEM JPYTOr — NayIlaTHOT BUIa HAKHAe mTeTe .

Buiiie je Hero ounriieiHO J1a YCTaBHU Cy/J] pa3JIMKyje J1Ba BU1a HAKHAIC
HITETE: HAKHAy ITeTe 300T U3ry0JbeHe 3apajie U MayliajHi BUI HAaKHAIE
mrere ymecto Bpahama Ha paj. OHM HUCY M3jeHAYCHU U Peai30Bambe
HaKHaJC jeJIHOT BUJA IITETE HE MCKJbYy4yje HAKHAJY JPYTOr BUJA INTETE.
OHH Cy HE3aBHCUHH je[JaH O APYTOT.

Buno 6u 3aHUMIBMBO BUIETH KAaKBO j€ CTAHOBHIITE YCTaBHOI CyJa
y Be3u ca caja BaxxehuM ojpendaMa Koje ce 0JHOCE Ha MPaBHE MOCIICAHIIE
HE3aKOHUTOT MPECTaHKa PaJHOr O1HOCA.MHUIIbeka CMO JI1a je JOLUIO JI0
Melllama JBa BUJa LITETE U JIa Cy IIpaBa 3aIll0CJICHOT Ha HAKHATy IITETe cajia
nocTajia UCKJby4uuBa.

14 Opnyka YcraBHor cyna 0p. Yx.7398/2014 ox 17. 11. 2016. roxgune.
15 Opnyka YcraBHor cyna 6p. Y. 7398/2014 o 17. 11. 2016.
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5. 3akoHcko ypeheme y Ipyrum zemsbama

Hexka pajHO-1ipaBHa 3aKOHOJABCTBA JPYTUX 3eMasba MMO3HAJy UMajy
CIIMYHE oJpeade HaleM 3aKOHY O paiy, JOK HeKa HeMajy YOIIIITe OBaKBE
onpenoe

[paBHe nocienuie HE3aKOHUTOT IPECTaHKa PaHOT OJHOCA Y 3aKOHY
o pany Lpue ['ope cy ypehene moceOHuM opedama. 3anociieHn UMa IPaBo
Jla ce BpaTu Ha paji KO MOCJIONaBIa Kajia Cy YTBPIH Jia HUCY HOCTOjalin
3aKOHCKH WJIM OIpPaBlIaHU Pa3jio3u 3a MpecTaHak pajHor oxHoca. [lopen
Bpahamwa Ha paj, 3aMoCcIeHr UMa MIPaBo Ha MaTepUjaiHy U HeMaTepUjaTHy
mreTy'™®.

[TpaBo Ha HEeMaTepujaHy HIETy 300T HE3aKOHUTOT IPECTaHKa PajHOT
OJIHOCA MpeJCTaBJba BHUJ IITETE KOjU 3akoH o pany Pemy6nuke CpOuje He
no3Haje. EBeHyTanHa HemarepujaiHa MITETa TI0 OBOM IPAaBHOM OCHOBY c€
MOKE€ OCTBApUBATH M0 OIIITUM oipe0damMa 0 HaKHa i HeMaTepHujaiHe MTeTe
KOje cy peryiucaHe 3aKOHOM O OOJIUTAIMOHUM OJTHOCHMA.

Y LpHOTOPCKH 3aKOH j€ YBEJICH jOIII je/IaH BUJI IIITETE KOjU HAIll 3aKOH
He no3Haje. Oxpendom Beh moMeHyTOr 4iana npeaBul)eHo je 1a ,,yKOJIUKO
ce y MOCTYIKY U3 CT. | OBOT 4jlaHa yTBP/HM JIa je€ 0TKa3 MMao 3a NOCIbEIAHILY
MOBpeNy MpaBa JUYHOCTH, YACTH, yIJiena U JIOCTOjaHCTBA, 3allOCICHU
MMa MpaBoO HAa HAKHAJy HEMaTepujajHe MITeTe, Y 3aKOHOM MpeaBUl)eHOM
nocTynky*."”

3axoH o paay PenyGnuke XpBaTcke TOBOpY O HEAOMYIITEHOM OTKa3y
Y YBOIY 3aHMMJbUB IIPAaBHU MHCTUTYT — CYJCKH PAacKU] YroBopa o paay'®.
Haume, o 0BOM 3aKOHY, aKO CyJl YTBPJH Ja OTKa3 MocionaBua (IaKie,
HE CBaKW IMpPECTaHaK pPajHOr OJHOCA) HUjE JOIYIITCH, a PaJHUKY HHjC
MPUXBATJBUBO JIa HACTABH PaJIHU OJHOC, CYJ Ha 3aXTeB pajHUKa ojapehyje
JaTyM IMpecTaHKa paJaHor oiHoca U jgocyhyje My HakHany mrere. MoxeMo
Jla 3aKJBYYMMO J1a je ped 0 HaKHaAu mTeTe ymecTo Bpahama Ha paa. OHO To
je moceOHO y OBOM 3aKOHY je MpaBo paJHUKa Ja OAPEaN JaTyM MpecTaHKa
paaHor onHoca. Ped je o ominyHOM pemiery. PajHuK MOXe 1a yrpaBiba
JIaTyMOM ITPECTaHKa paJIHOT OJTHOCA M MOCIIEANIIaMa KOje OH JIOHOCH (paHu
CTa)X, HOBH 110CA0, JIOTPHUHOCH M TIOPE3H 3a yILIary, uci.). Jpyra moceGHoCT
je LITO ce OBJIE PaJyl O CYACKOM PacKHIy, a HE O CYJCKOM IOHUIIITA]Y.

16 3axon o pany Llpue I'ope (,,Ciyx6enu auct Lipre T'ope 6p. 049/08, 026/09, 088/09,
026/10, 059/11, 031/14 1 053/14) — un. 143

17 3akon o pany Lipue I'ope (,,Ciryx6enn muct Llpre Tope® 6p. 049/08, 026/09, 088/09,
026/10, 059/11, 031/14 1 053/14) — un. 143

18 3akon o pamy Penybmuke Xpsarcke (,,Ciyx6enn auct PemyOmike Xpsarcke™ 6p. 93/14
n 127/17) - anan 125.
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3akoHoMm Peny6nuke Cpricke ce BpsO IITYpO TOBOPH O IMPaBHUM
nocJeinaMa He3aKOHUTOT ITpecTanka pajHor ogHoca. [Ipenusnuje peueHo,
ped je o MpaBHUM MOCIeANIIaMa HE3aKOHUTOT 0TKa3a yroBopa o pajy.

OBaj 3aKOH UCKJBYYMBO TOBOPH O MPABY 3aM0CICHOT Ha HAKHA/TY IITETE
y clly4ajy Kajia CyJl yTBP/AH [ je 3aM0CICHOM (OJHOCHO PaJHUKY, KAKO Kaxe
0Baj 3aKOH) IPECTA0 PaJHU OJHOC Oe3 MPaBHOT OCHOBA, & OH HE XKEJH Ja ce
BpaTu Ha paj. Y TOM ciIyuajy CyJ MOKE Ha 3aXTEB 3alOCIICHOT 1a 00aBexe
HOCJIOABIIA J1a MCIUIATH HAKHAIY IITETe y M3HOCY OJ HajBuiie 12 ruiata
3aIoCcieHOr. 3aKoH npenBula u ciryuaj Jia ce 3amocieHOM UCTIIATH HaKHAAa
nIrere 0 6 miarta 3armocieHor, ako je Cy1 YTBPIHUO Ja je OCHOBAH MpecTaHaK
paJHOT OIHOCA, aJIM J1a je JOHET y3 MOBPEIY MPOMHUCaHOT MOCTyKa. !’

Peu je 0 onpenbama BeoMa CIITMUHUM Ofpei0aMa Haller 3aKoHa O pajy
KOje Cy BaxkuJie ipe usMeHa y 2014. ronusu.

3akon o pany Denepanuje bocHe u XepiieroBuHe Ha 3aHUMJBUB U
JpyTravyuju HAYUH peryuiie oy oosact. [Ipema oBoM 3aKOHY, aKO CYJl Y TBPIU
J1a je 0TKa3 He3aKOHUT, MOXKE ITOCIIOIaBla 00aBe3aTy J1a: BpaTH paJHUKa Ha
paj, UCIUIaTH MYy HaKHAJy IJIaTe Y BUCHHHU IJ1aTe KOjy OM paJHUK OCTBAPUO
Jla je pajro U HaJIOKHAJIM HITeTey. AJIM, MOXE U Ja My yMmMecTo Bpahama
Ha paJl, UCIUIATH HAKHAIy IJIaTe Y BUCHHHU KOjy OM paJIHUK OCTBapHO Ja
je paano, HaKHay LITETE 3a MPETPIUbEHY LITETY, OTHPEMHUHY U IPyTre
HaKHaJe Ha Koje paJHHK uMa mpaBo.?’ OBaj 3aKOH Jaje MPaBoO PaJHUKY Ha
Behe MoryhHoOCTH y Cilyuajy Jia CyJ O/UIy4H Jla HE BpaTH pajHUKa Ha pal.
Pa,I[HI/IKy Impumiaga HE CaMO Ha HaKHaAy IJIaTC, HETO U Ha OTHPEMHHUHY U
HaKHaJy ITeTe 3a IPeTpIlJbeHy TeTy. Jlakie, mopen pakThuuku qBa 3aceOHa
BUJa HITETE (KOje CMO 00jaCHWIIM y PaHHjUM HABOJIMMA), PaJHUKY MpHUTIaia
1 OTOPEMHHHA.

6. 3ak/byuak

OcHOBHa MpaBHa TOCJIEANIIA HE3aKOHUTOT ITPECTaHKa PaTHOT OTHOCA
je perHTerpalmja 3arocyIeHor y paJiHu ofHoc. BaxxHocT Bpahama 3amocieHor
y palHH OJHOC KOJ| TOCJOAaBIa M HaMepa 3aKOHJaBla Ja OBO IPABO
MaKCHMaJTHO 3aIITUTH U 00e30e1u ce BUAH M KPO3 NOCTOjahe KPUBUYHOT
Jiena ,,Heu3BpIIaBame CyICKe OMITyKe .

19 3axkon o paxy Peny6muke Cprcke (,,Coryxx6ernn mmacauk PC* 6p. 1/16 ox 29. 12. 2015.
ronuHe)- wian 195.

20 3akoH o pagy Denepamnuje bocre m Xepuerosune (,,Ciry:xOene HoBuHe Denepanuje
Bocue u Xepueroeune 6poj 26/16 ox 4. 4. 2016. romune) — wian 106.
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Bpahame Ha paj 3amocieHor, HakHa/a mreTe 300r u3ryosbeHe 3apaje
U yIuiaTa JONPUHOCA 32 00aBE3HO COIMjaTHO OCHUTYpame HE M3a3UBajy
HejacHohe.

Henoymuiie ce mojaBibyjy y IpuMeHH 0JIpei0N 3aKoHa O pajay Koje ce
OJIHOCE Ha HaKHaIy IITeTe yMecTo Bpahamwa Ha paj.

CMaTpamo Ja je cajallimbe 3aKOHCKO pellieHe KOje Ce OJHOCH Ha
HaKHaJy HITeTe ymMecTo Bpahama Ha paja M3ryOMIIo CMHCA0 OBE HAKHAJE.
OmnpaBaaHo je 1a NoCToju pa3inka u3Mely HakHajae mTeTe 300T n3ryosbeHe
3apajic ¥ HaKHaJe IITeTe yMeCTo Bpahama Ha paji, Kao MayiajiHe HaKHaIe
mirere. [IpaBo Ha OBy HaKHAIy HITETE MPEACTaBIba CYNICTUTYIIH]Y Bpahama Ha
paj koja Tpeba j1a OyJie 0IBOjeHa Oj1 IpaBa Ha HAaKHAy HITeTe 300T U3ry0JbeHe
3apaje.

YBohemwe onpendu koje najy MOryhHOCT ja 3arociaeHOM MPeCTaHe
paJiHU OJTHOC, jep JeroCcToja0 OCHOB 3a MpEeCTaHaK pajHOI OJHOCA, ajlH je
HOCJIOIaBAll MOCTYITHO CYNPOTHO IPOIUCAHOM MOCTYIIKY, je MOXK/Ia Ouia
no0pa Hamepa 3aKoHaAaBIa 300r yBolema npaBudHOCTH. MelyTum, oBa
oznpenda orBapa MOryhHOCT 310ynoTpedama u apOUuTPapHOCTH. YOCTAJIOM,
3alITO OM TOCTOMaBIly Tpebao ma mpeAcTaBjba MPOOJIEM TMOIITOBAKE
HpoLeype U TOIITOBAKhE CBUX MTPaBa Koja MpoLeaypa J0HOCH.

ApOuTpapHOCT HUje JONMYUITCHA HU Y MOCTYMIIMMa KOJH IIPETXOC
CYJICKOM IOCTYIIKY, I1a TaKO HH y MOCTYIKY IpPeCcTaHKa paJHOr OJHOCA.
IMocnonaBal] Mopa Jia CHOCH TIOCIISIUIIE OUTyKa KOje je JOHeo He momTyjyhu
3aKOHOM IIPOIMHUCaHY HPOLENYPY.

Jo6po Ou OMIIO M UMATH y BHAY PELICHE Y XPBATCKOM 3aKOHY O
pany xoje mpeaBuha cyAcKH packua pajHOr ofHoca O0e3 Bpahama Ha paj
3aI0CJICHOT M MOTYNHOCT 3aI0CIJICHOT, /Ia Y TOM CIy4ajy, OIPEIH JaTyM Kajia
My MpecTaje pagHu OJHOC.

Jluteparypa u usBopu

A) Jluteparypa

1. Joanoruh I1., (2012) Paono npaso wiecmo u 0onyreno uzoarse,
Yuusepsurer ¥ HoBom Cany IpaBuu ¢dakynrer LlenTap 3a uznaBauky
JienaTHOCTH, beorpan

b) IlpaBHu u3BOpH

1. 3akon o pany (,,Cnyx0enu rmacauk PC* 6p. 24/2005, 61/2005,
54/2009, 32/13, 75/14, 13/2017 u 113/2017)

2.3akoH 0 u3BplIeHky U 00e30ehemy (,, CinyxOenu riacauk PC* Op.
106/2015, 106/2016 u 113/2017)
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3. KpuBuunu 3akonuk (,,Ciyx0enu rimacauk PC 6p. 85/2005, 88/2005,
107/2005, 72/2009, 111/2009, 121/2009, 104/2013, 108/2014, 94/2016)

4.3akoH o obnuraruonum oanocuma (,,Cinyxoenu auct COPJ“ Op.
29/78, 39/85, 45/89, 57/89, ,,Cinyxo6enu nuct CPJ“ Op. 31/93 u ,,CnyxOeHu
auct CLI™ 1/2003 — YcraBHa 110BeJba)

5. 3akoH o pany Penyonuke Cprcke (,,Cinyx0Oenu riacauk PC* Op.
1/16 ox 29. 12. 2015. roguue

6. 3akoH o pany Llpue ['ope (,,Cinyx0enu nuct Lpue [ope™ 6p. 049/08,
026/09, 088/09, 026/10, 059/11, 031/14 u 053/14)

7. 3akon o pany Denepanuje bocue n Xepuerosune (,,Ciyx0OeHe
HoBuHe ®esiepanuje boche u Xeprerosune™ 6poj 26/16 ox 4. 4. 2016. roguHe)

8.3akoH 0 panay PenyOnuke Xparcke (,,Cityx0enu nuct PenyOiuke
Xpsarcke™ 0p. 93/14 u 127/17)

IT) Cyncke mpecyne u ofiyke

1. Omnyka YcraHor cyna Penyonuke CpOuje Yk, op. 7398/2014 on
17. 11. 2016. ronune
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Dejana Spasojevi¢ Ivancié, lawyer, arbitrator and mediator
Republlic agency for the Peaceful settlement of Labor disputes

Legal consequences of unlawful dismissal

Summary

Legal consequences of unlawful termination of employment are re-
turning to work, compensation for lost wages, payment of their respective
contributions to compulsory social insurance and indemnification in the event
that an employee does not want to go back to work. lllegal termination of
employment is determined in court proceedings. Employees on the basis of
sudke decision gains the right to return to work, his compensation damages
in all aspects and to the payment of contributions for compulsory social
insurance. The amendments to the law on work in 2014. has brought some
papers relating to compensation as legal consequences of unlawful termi-
nation of employment. Labour legislation of other countries knows more or
less similar legal consequences. In the case-law appears concerns relating to
specific aspects of compensation and “nevracanje” to work for the employee.

Key words: unlawful cancellation, return to work, indemnification,
reparation, deadlines, execution.
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YIIYTCTBO AYTOPUMA 3A IIPUIIPEMY PAJIOBA

dopmar

PanoBe ciatu y enextpoHckoM o0nuKy y mporpamy Microsoft Office Word
(2000, 2003, 2007), y ¢pouty Times New Roman hupununa (serbian Cy-
rillic), ocuM OpHUrHHAIHMX JIATHHUYHUX HaBoAa. Benmwuumna QonTa 12,
pa3mak singl, maprune 2,5 (ropma U J10Ha, JieBa U JecHa). TeKCT paBHATH
ca o0e MapruHe, He IEIUTH peYd Ha Kpajy peda Ha cioroBe. CBe cTpaHe
nymepucaru. ®opmar crpanuie A4.

Oo0um pana
Hajsume 35.000 kapakrepa, omHocHo 6.000 kapakrepa kajaa ce pagd o
MpUKazuMa, yKibydyjyhu u pazmake.

Je3uk u nmucmo
PanoBu ce 00jaBsbyjy Ha CPIICKOM jE€3HKY, HCKJbYYUBO NUPHUITMYHUM TUCMOM,
Kao U Ha SHITIECKOM, PyCKOM, (DpaHIlyCKOM M HEMauKOM jE3HKY.

JlocTaBbame
PanoBe ciatu Ha aapecy: urs.radnopravo@gmail.com

AHOHMMHOCT

Pyxonuce ouemyjy aHOHUMHU PELEH3CHTH. AyTOpU MOpajy Jia YKIOHE U3
TeKcTa cBe MH(OpMalFje Ha OCHOBY KOjUX OU ce MOTIIM UACHTHU(PHUKOBATH. Y
TEKCTY W y IIUTaTUMa, ayTopu Tpeba a roBope o cedu y Tpehem nuiy.

W3raen pyxonuca

IMpBa crpanmia Tekcta Tpeba Ja caapku: HacjoB panma (ca (ycHOTOM
O3HA4YE€HOM 3BE3JMLIOM (OIIMOHO) Y KO0jOj C€ HaBOJEC M3BOPU JHYHE U
(uHaHCH]jcKe ToMohH ITpH MUCamwy pasa, Kao MTo je Ha3uB U Opoj mpojekTa, u
CII), IME U IIPe3rMe ayTopa ¥ 3Bambe, Ca HHCTUTYLHjOM (MM HHCTUTYLIjama)
y K0joj paau (paje) WM MECTO CTaHOBama, WHPOpPMAIUje O KOHTAKTY
(HajrokeJbHUjE ENIEKTOPHCKA IMomTa W/uiu O0poj tenedona). To yunHUTH
TaKo LITO Ce OIMax M3a Mpe3rMeHa ayTopa orBapa (ycHoTa (3Be3muia) y
K0joj Tpeba HaBecTH OBe mnojatke. Takole, npBa cTpanuiia Tpeda Ja caapxu
u anctpakxT (1o 150 peun) u 4-5 KIbYUHHUX pedn.
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Hacrose nojeauHux ojie/baka y TeKCTy JIaTH y cienehieM oOuKy:

HacaoB ogesska (Times New Roman, 12, Bold)

Tloonacnos 1 (Times New Roman, 12, Italic)

[Momuacnos 2 (ciioBo a30yke y nosy3arpaau, Times New Roman, 12, Regu-
lar).

HuTtHupame BpmHTH Tako mTO he ce y TEeKCTy, Ha oaroBapajyhem mecty,
CTaBUTH O3HAKa 3a MOJHOXKHY HAIIOMEHY, & Ha JHY CTPaHEe HaBECTH HM3BOP,
no cuenaehem penociieqy: MOYETHO CIOBO MMEHA ayTopa, NMpe3nuMe, Ha3uB
paza, u3BOp M TOIMHA U3/1amba, Opoj CTpaHe.

Ha npumep:

b. bBnaroes, [lpobnem nocrooasauxkux npeoCmasHuxa — u3
coyujanucmuuxux zemana y Mehynapoonoj opeanusayuju paoa, Pesuja 3a
MmelyyHapoHo npaBso, 6p. 1/1959, ctp. 25.

VYKOJIMKO ce€ MCTH ayTop LIUTHUPA OMax IMOTOM, YMECTO MOHaBJbamha NMEHa
ayTopa, paja u u3BOpa, CTaBUTH ibid.

VYKOJIMKO ce jeHO AeTI0 UCTOT ayTopa IUTUpa ca pa3MakoM (y MehyBpemeny
j€ IUTUpaH HEKH JIPYTH ayTop), HUTHPAhEe N3BPIIUTH Ha cieaehn HaYuH:

b. bnaroes, op. cit, cTp. 28.

Kana ce y jerHoM pajty HuTHpa BUILIE JeJia KCTOT ayTOPa, CBAKH ITyT HABOJUTH
IIyH HA3UB jieJia (OCUM aKo j€ y MUTahy Y3aCTOIHO [UTHPALE).

Beoma je BaxxHO J1a ce IIUTATH M MO3UBHU HA JINTAPATYPy Y TEKCTY U JIUCTA
OoubmorpadcKux jequHMIA Ha Kpajy TeKCTa y MOTHYHOCTH cliaxy. CBaku
[MTaT M3 TEKCTa W TO3MB Ha JIMTEparypy Mopa jaa ce Hahe Ha JIMCTH
Ooubmorpadckux jenuHHIA, OJHOCHO CBaka OuOmuorpadcka jenuHuIA
HaBeJ/IeHa y JuTeparypu Mopa ja ce Hahe y Tekcty. [1o3uBu Ha uTeparypy u
OoubIMorpadCke jeIMHKIIIC HABOJIE CE Y OPUTHHAIIHOM ITUCMY, Oe3 IpeBoljema.
Crpana umeHa NnrucaTv U3BOPHO.

VYKOJIMKO ce y TeKCTy Halla3e CIMKe Win Tadesne (MOKeJbHO je KOPHUCTUTH UX
PECTPUKTHBHO), Ha OfiroBapajyheM MecTy y TeKCTy YIMYTHTH Ha HbHX, HIIP.
TaGena 4. HacnoBe natu u3Han ciuka Tabdena. Civke MOpajy rapaHToBaTu
KBAJIUTETaH OTHUCAK y BEJIMYMHU y KOjOj Cy mpeiBul)eHE y TEKCTY, Tj.
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norpeOHo je na Oyny y pesoiyuuju on 300dpi. Ciiuke u rpadukoHH MOpajy
OuTH jequHCTBeHU 00jekTH (0e3 enemeHara Drawing-a).

Jlureparypa

[Mume ce HakoH TekcTa, Kao moceOHa cekunuja. HaBectw cBe nuTHpane

oubnuorpadcke jeauHuIEe, a30ydHUM peioM (a0CIeIHIM, aKo je Y NMUTambY

paja Ha eHIICCKOM, ()PAHIyCKOM WJIM HEMAuKOM jE3HKY), IpeMa MPEe3UMEHY
npBor aytopa. bubnuorpadcka jeaununa Tpeda J1a caIpKu:

° 3a KIbWIe: NPE3MME M TPBO CIOBO MMEHA ayTopa, TOAUHY H3Jama Y
3arpajiy, HacJIoB KibUre (Kyp3uBOM), MECTO U3J/Iakba, Ha3UB M3/1aBaya;

° 32 MONIAB/bA Y KILU3M: TIPE3UME H MPBO CIOBO MMEHA ayTopa, TOAMHA
u3/1ama y 3arpajiv, HacjoB MOTJIaBJba, Y: IPBO CIOBO MMeHa (YpeIHHKa),
npe3ume (ypenHuka), ckpaheHa o3Haka ypeaHumTBa (y 3arpajin),
HACJIOB KibHre (Kyp3UBOM), MECTO M3/lakha, HA3UB M3/1aBaya, Opoj MpBe u
HOCJIehE CTPaHe MOIIaBIba.

° 32 YjaHKe y 4YacomMCHMA: MPE3UME M TPBO CIIOBO MMEHA ayTopa,
roJIMHA U3/Iaha y 3arpajiy, Ha3MB 4YIaHKa, HA3UB 4Yacomuca (Kyp3uBoM),
Opoj u Opoj MpBe U MOCIIE/HE CTPAHE WIAHKA.

°  3a JJOKyMeHTa mpey3eTa ca HHTepHeTa: ropen web crpane ymnmcaru
JIaTyM MPHUCTYIIa HA HHTEPHET CTpaHUIlaMa ca KOjuX Cy Mpey3erTa.

° 3a 3aKOHe: TIOPE/ Ha3WBa 3aKOHA HANKMCATH M Yy KOM j€ CIy>KOCHOM
racuiy 00jaBJbeH.

° 3a caomumITea €a HAyYHUX CKYNOBAa: INpE3UMEe W TPBO CIIOBO
UMCHa ayTopa, TOWJHA y 3arpajy, HAclOB paja, Ha3uB KOH(pepeHiuje
(Kyp3uBOM), OpOj CTpaHe y KEbU3HU allCTpaKaTa y 3arpajii, MeCTo u3/iama,
Ha3UB M3]aBaya.

°  3a YjaHKe U3 HOBHHA: IPE3MME H NIPBO CIOBO MMEHA ayTopa, FoInHa U
JlaH y 3arpajiu, HacJIoOB TeKCTa, HA3UB HOBUHA U Opoj ctpane. [loxkesbHO
j€ IITO Mamke KOPUCTUTH OBE M3BOPE.

IIpuno3u Ha Kpajy paga

O0aBe3HO Ha Kpajy pyKoIuca NPUJIOKUTH: HACIOB pajia, aliCTPakT (pe3ume)
U KJbYUYHE PEUH Ha EHIVIECKOM je3UKY (M3y3€B Pa10Ba Ha PyCKOM, (paHILyCKOM
U HEMA4YKOM je3uKy). AIICTPAKT Ha CHIVICCKOM jJe3UKy (pe3nume) 3a pajioBe
00jaBJbeHE Ha CPIICKOM MOXKEJbHO je Ja Oyne Hewrro ayxu (ox 2. 000 mo 3.
500 kapakrepa). Kyna ce kyp3uBom, 6e3 mpopesa.

CBM WIaHIM CE€ AHOHMMHO PEIICH3HMPAjy OJi CTPaHE J[Ba KOMIICTCHTHA
CTpy4HbaKa, Ha OCHOBY 4era Peiakiija JOHOCH OAYKY O IITaMIIambY.
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Penaxkuuja Momu ayTope a BOJE padyHa O NPaBUMa Ha HMHTEIEKTyallHy
CBOjUHY TPUIIMKOM HM3HOLICHA HaBOJA, pe3yiTaTa UCTpaKuBamba, Kao U
rpadMuKUX MpUKa3a U3 TEKCTOBA.

Cwmarpahe ce muiarujapu3mMoM IPOMEHA HEKOJUKO PEUYCHHUIIA M3 PEUCHUIIC
OPHTHHAIHOT ayTopa, Kao W MPOMEHa pEAoCieaa pPedd y HHUXOBUM
pedeHuIama, 1Mojl yCIOBOM Jia CE Taj ayTop HE LUTUpA.

PanoBu He cMejy Outn Beh o0jaB/beHN, HUTH NpeAaTH 32 00jaB/bUBab€
HA HEKOM JIPYrOM MecTYy.

HAITIOMEHE:

Uaconuc o0jaBbyje HaydyHe M CTPY4YHE pajioBe KOjU Cy IO3UTHBHO
peLieH3UPaHU O] CTPaHE JiBa PELICH3CHTA.

AyTOp y TOKYy ropMHe MOKe 00jaBUTH ABa pajaa, yKJbydyjyhu npukaze u
OCBpTE.

Pykormucu Koju HUCY MPHUIIPEMIbEHH Y CKJIay ca YIIyTCTBOM HE YKIbYY]jy
CE y PELCH3EHTCKH MMOCTYIaK.

Pykomnuc koju tpeba nopaautu penakigja npocielhyje ayropuma y3 TEKCT
AHOHUMHE peleH3Hje.

Penakuuja ayrope OnaroBpeMeHo oOaBelliTaBa O MPHUjEMy paja U UCXOLY
PELICH3EHTCKOT MOCTYIIKA.

[To3uTHBHE/HETaTUBHE PELICH3U]E CE HE J0CTaBJbajy ayTopuMa.
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