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1. YBOOHE HAIIOMEHE

MogepHo couujaHO OCUTypame HacTalo je y Hemaukoj y apyroj
nonoBHU XIX Beka, Kaja je MpBU MYT YBEACHO 00aBE3HO OCHUTYpame
palHUKa Off COLMjaHUX PU3MKA, KAO IITO Cy CTApOCT, MHBAJIMJIHOCT,
OoJiecT M HE3aMOCICHOCT. MeXaHU3MHU NMPHUKYIJbamkbha CPEICTaBa U HAYUHU
($uHaHCUpamka COLMjaTHOT OCUTYpama MOTY J1a HMajy pa3iIu4uTe OOJHKe.
Hajuemrhe je 3acTynsbeH cucteM 00aBE3HOT COLMjATHOT OCUTYPamba. Y OBOM
CHUCTEMY COILIMjaJIHO OCUTYpame ce MHaHCHpa JoIPUHOCKMa Koje Tutahajy
OCUTYpaHHULH U IpyTa JInla, Hajuenhe MocioaBIi, y3 €BEHTYaIHY T0AaTHY
MOAPIIKY Ap>KaBe u3 OyueTa.

O6asesnu jornpuHocu ce yrutahyjy y mocebne GoHaoBe U3 KOjUX
ce uHaHCUpajy coumjanHu TpaHchepu (naBama). OCUTypaHUIM TPABO
Ha COLMjajHu TpaHchep OCTBAapYjy Y TPEHYTKY Kaja HACTYIe OCUTYpPaHU
ciydajeBu. Bucuna conujanor Tpancdepa 4ecTo 3aBUCH O BUCHHE TPUX0a
13 KOjUX je JonpuHoc miuahaH, kao WTo je, Ha IpUMEp, Y cIyuajy MeH3uja.

ITocroje 1 pa3Hu MOJATUTETH JOOPOBOJHHOT, OAHOCHO OITYHCKOT
COIMjaJTHOT OCUTYpama, KaJla OCUT'YpaHULIM HHBECTUPAjy BHILE CpPEACTaBa
¢ uuJbeM Jia 00e3oene Oynyhe nogarue npuxose. OBaj cucTEM ce 3aCHUBA Ha
MOjeTMHAYHUM YTOBOPHUMA O OCUTYPakby Ol HEKUX COLMjaTHUX PH3HKa KOje
OCUT'YPaHUK 3aKJby4yje ¢ O/[roBapajyhumM HOCHOIIMMA COIMjaTHOT OCUTYPaba.
CucteM 100pOBOJEHOT OCHTYpakha j€ IPUBATHOIIPABHOT KapaKTepa, 0CTBapyje
ce 0e3 ynorpebe jaBHUX oBialmrhema U peryiuile UCKJByYUBO HOpMama
yYTOBOPHOT IpaBa.

[Nojenune 3eMJbe HEMajy CHCTEM 00aBE3HOT COLMjaTHOI OCUTYparbha
(Ayctpanuja, HoBu 3enann). ¥ muma rpahanu couujajiHy CHT'YPHOCT
OCTBapyjy Kpo3 pazIuvuTe BUJOBE colnjaiHe nmomohu koja ce puHaHCcHpa
u3 Oynyera. Y HEKUM 3eMJbaMa Koje MMajy CHUCTeM 00aBEe3HOT COIHjaIHOT
ocurypama (I1IBencka) mocroje MOCEOHN BUAOBU COLMjaIHOT OCUTYpamba
(conmjaine nomohu) Koju ce puHaHCHPajy U3 OyueTa.

2. IIOJAM U 3HAYAJ JOITPUHOCA 3A
OBABE3HO COIIMJAJTHO OCUT'YPAIBE

JomnpuHocu cy BaxkaH (QUHAHCHJCKM HWHCTPyMEHAT KOJUM C€
NPUKYIJBAjy CPEACTBa 3a GUHAHCHPAHE HAKHAJIA U3 COI[UJaIHOT OCUTY Pambha
3a JIMIIa Koja Cy OCUTYPaHHUIIH, OTHOCHO 32 JINIA KOja, Ka0 YJIAHOBU IOPOJIUIIC
ocurypanuka (OpauHu JpyT, U3p:KaBaHa Jiela 1 ap.) umajy oapehena npasa
U3 COLIMjalIHOT ocurypama. OHU ce y JTUTepaTypHu CBPCTaBajy y pea T3B.
napaduckaIHuX AaBamba.
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HompuHoce, ka0 OOJIMK jaBHUX NPUXOia, KapakTepuily cliienacha
onpehema:! 1) jaBHM Cy TpUXOA KOjU MPEACTaB/ba JaBama y Koja je
MHKOPIIOPUpAH eJeMEHT MPOTHBHAKHA/E; 2) He Tuiahajy ra cBa JuIa, Kao
HITO je CJIydaj KoJ mopes3a, Beh camo oHa Koja he o1 Tako MPUKYILBEHUX
JABHHUX CpelicTaBa UMaTH HEKY KOPUCT (HaKHAAY); 3) IpeacTaBibajy MPHUHYTHO
nahame, 0JJTHOCHO 00aBe3Hy HaKHay MOjeAUHIIA WK IPYIIC MOjeInHAIA
3a YYHIEHE YCIyre WU pajioBe, WK JaBama Koja ce Y MOTIIYHOCTH WU
JeTMMUYHO (PMHAHCHPAjY AOTTPUHOCKUMA; 4) TPUKYIIJbEHA CPEJICTBA CY CTPOTO
HaMEHCKa, Te He mpoJia3e Kpo3 Oyuer u OyIeTCKy Hpouenypy; 5) HaMeHa
JIOTIPUHOCA je yHanpe/ yTBpheHa jep je ped o AeCTHHUPAHUM (HAMECHCKHIM)
npuxoauma; 6) obasesa miahama ce oHOCH Ha ojipel)eHn Kpyr KOpUCHUKA
KOjH CY TIOBE3aHU EKOHOMCKHM, COIMjaTHAM HJTH HEKHM JIPYTHM pa3jio3uMa;
7) o npaBuiy, obaBesa miahama nonpuHoca HUje yTBpheHa mponucuma
JIpKaBHOT OpraHa; 8) /1a Ou ce CIpeyusio MEIIambe CPeACTaBa MPUKYIIJbEHUX
JIOTIPUHOCHMA 33 00aBE3HO COLIMJAIHO OCHTYPame C OCTAINM IMPUXOAMMA
JIp)KaBe, YCTAHOBJbABajy C€ MOCEOHH, ayTOHOMHHU (DOHIIOBH COLIMjaJIHOT
ocurypama; 9) He ocToju OUII0 KaKaB J0HU JTUMHUT UCIIOJ] KOJET CE IOTIPHHOC
He Ou m1ahiao, 0JTHOCHO JonpUHOCH ce I1ahajy U Ha HajHIKE 3apajie, OJHOCHO
npyre ocHouIie; 10) MOXKe /1a TIOCTOjU TOPHU JIMMUT Tutahamba JOIpHUHO-
ca M3HaJ Kojer ce jonpuHocu He 1uiahajy; 11) crome monmpuHoca cy oba-
BE3HO MPOMOPpLHOHATHE; 12) OCHOBHITY HONpUHOCA YuHU (OpyTO) 3apana,
WJIM HEeKa Jpyra HakHaja u 13) Huje yoOuuajeHo Ja MoCTOoje I'PaHCKe HIIH
TepuTOpHjaiHe MU epeHIIMjallhje 1 OJIAKIIUIIE, OHOCHO AU(epeHIrjaluje
(omakIuIe) mpemMa BpcTaMa 3amocicmha.

[Tocroje nBa HaunHa 00e30ehuBarba cUCTEMa CTAOMIIHOT U €(hHUKACHOT
(buHaHCHpaa MpaBa U3 COLMjATHOT OCHTypama, U To:> 1) cucteM Tekyher
yckiahjuBama 0npruHOCa ¢ pacXoAnMa U3 COLMjaIHOT OCUTYpamba, U 2) CUCTEM
aKyMyJiaiuje Karuraia.

a) Cucrem Ttekyher yckiaahuBama gompuHoca ¢ pacxoaumma
W3 COIMjaJIHOT OCHTYpPama CIy)XH 32 OCTBapHUBame IpaBa U3 00JIACTH
COIMjAJTHOT OCUTYpama y Cily4ajeBuMa KO KOjUX je MEepHOJ O] TPEHYTKa
aJMMEHTHPaka 10 TPEHyTKa OCTBapHBamba MpaBa PEeJIaTUBHO KpaTak — J0
roAuHy nana, i kpahe. OBaj cucteM ce y Hauesy NpUMEbYje 3a TOKPUBAE
pu3uKa 00JIeCTH, He3aoCICHOCTH 1 ClTuHO. DUHAHCHPAHE TpaBa ce y OBOM
CHCTEMY 3aCHHBA Ha IJIAHCKOM yPaBHOTEKEHY YKYITHE Mace IOMpPHHOCA U
JPYTHX MPHUX0/Ia HOCUIIAIA COLIU]aTHOT OCUTYPatha U YKYITHE Mace TPOIIKOBa
(13maTaka) 3a MOKPUBAKGE IMPaBa MO OCHOBY THX PHU3UKA HA TOMHIIEHEM

1 B. Pauuesuh, Jasne punancuje, beorpaa, 2009. ctp. 297-298.
2 J1. Homosuh, Hayka o nopesuma u nopecko npaeo, beorpan, 1997, ctp. 707.
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HUBOY. Y CaBpEMEHHM JIpiKaBaMa JOMUHHUpPa cucteM Tekyher yckiahupama
JIOTIPHHOCA C PACXOAMMA U3 COLUjaIHOT OcHrypama. OBaj METOI MOXKE Jia
(bYHKIIMOHHIIIE CAMO aKoO Cy MOBOJHHH IeMOrpad)CKH mapaMeTpH, OTHOCHO aKo
MOCTOjU TIOBOJbAH OJTHOC M3Mel)y OHMX KOju OCTBapyjy IpaBa U3 COllUjaTHOT
OCUTYParba U OHUX KOjU Cy 00OBE3HHUIIM JOIPUHOCA.

0) CucreM akymyJaldje KamuTaja 3aCHUBA Ce Ha WUJICjU J1a Ou
CpencTBa o1 JONpHHOCca Tpebdaio HHBECTUPATH, KaKo OU IoHOCHIIa ofpeleHn
MIPUHOC — KaMaTy Win 1uBuieH 1y. OBaj CUCTEM CE TPUMEHYje 32 (PMHAHCHPAHE
paBa 13 00J1aCTH COIUJaJIHOT OCUTYPamba y CydajeBUMa KOJI KOjUX je epUuoj
Ol TPEHYTKA aJMMEHTUPAmA IIPUX0JA N0 TPEHYTKa OCTBApUBamha IIPaBa
pelaTUBHO JIyT, Kao IITO je Ciy4aj ¢ MeH3ujaMa, 300r Yera je 3a BUXOBY
UCIUIATY HEOMXOJHA JyropoyHa akyMyJialuja cpeactaBa y GpoHI0BUMA H3
KOjUX ce oHe ucrutahyjy.

3. CUCTEM JOITPUHOCA 3A COINJAJTHO
OCHUT'YPAILE Y CPBUJN

JompruHOCH 32 00aBE3HO COIIHMjaTHO OcUTypame y Cpouju ypehenu cy
3aKOHOM O JIOTIPHHOCHMA 3a 00aBE3HO COIMjaTHO OCUTypame.’ Y mormeny
yTBphuBama, Harutate u nmoBpahaja mompuHOCa, TpaBHUX JIEKOBA, KaMare,
Ka3HEeHUX ojfipenada M PYTuX MHUTama Koja HUCY ypeheHa OBUM 3aKOHOM,
n3y3eB onpenada Koje ce OJHOCE Ha Mopecka ocliodbohema, OaKIINIEe U OT-
wc, TPUMERY]y ce oaroBapajyhe onpende 3akoHa kojuMa ce ypelyje mopes
Ha JIoXoAak rpalana, OAHOCHO 3aKOHA KOjUM ce ypel)yjy mopecku mocTymaxk
Y TIopecKa aJIMHHHUCTpaIHja, ako OBUM 3aKOHOM TOjeIMHA MUTamkba HUCY
npyraunje ypehena. JlompuHocuma ce 06e30ehyjy cpenctsa 3a puHaHCHpaAmHE
00aBE3HOT COITHjaJTHOT OCUTYypama, ! TO:

*  TICH3W]CKOT M MHBAJIHMACKOT OCUTYpamba,

*  3JIpaBCTBEHOT OCUTYpamba, U

*  OCHTIypama 3a Clly4aj He3armOCICHOCTH.

Y no3uTuBHOM 3aKkoHOAaBCTBY CpbOuje mocToje cienchu gqonmpuHOCH
3a 00aBE3HO COITHjATHO OCUTYPALE:

a) 3a MEeH3MjCKO 1 WHBAJIUJICKO OCUTYPabE:

*  JIONPUHOC 32 00aBE3HO MEH3MjCKO U HHBAIUJICKO OCUTYpambe,

3 ,,Cinyx6enu tmacauk PC”, 6p. 84/04, 61/05, 62/06, 5/09, 52/11, 101/11, 47/13, 108/13,
57/14, 68/14 — np. 3axoH, 5/2015 - yckmahenn muH. m3H., 112/2015 u 5/2016 - ycknahenn
JIMH. U3H.
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* JIONaTHU JONPHHOC 3a CTaXX OCHUTypama KOjU Ce padyHa ca
yBehaHUM TpajameM y CKJIaay ca 3aKOHOM, U

*  JIONPUHOC 3a CJIy4aj MHBAJIUIHOCTH U TejecHor omTehema 1o
OCHOBY MOBpPE/IC Ha pajly v pod)eCuoHaIHe 00JICCTH y CITy4ajeBUMa
yTBphEeHUM 3aKOHOM;

0) 3a 3[PaBCTBEHO OCUTYyPAIhE:

*  JIONPHHOC 332 00aBE3HO 3APABCTBEHO OCUTYpambe, H

*  JIONPUHOC 32 CJ1y4aj MOBPEe/Ie Ha paay U npodecroHante 00JiecTu

y Cily4ajeBUMa yTBPHCHUM 3aKOHOM, Kao H

B) 32 OCHTypambe 3a CIIy4aj He3armoCcIeHOCTH — AOIPUHOC 32 00aBE3HO
OCUTYpam€ 3a CIIy4aj He3aroCICHOCTH.

CpencTBa JOMpPUHOCA Cy jaBHHM MPHXOJ, IMMOJ KOHTPOJOM U Ha
pacriojiaramy Opranu3aiiyja 3a 00aBe3HO COIIM]aTHO OCUTYpae, OCHOBA-
HUX 3aKOHMMa KOju ypelhyjy cuctem 00aBe3HOT COIMjaTHOT OCHTYpamba,
3a HaMeHe yTBpheHe y ckiaay ca TuM 3akoHuMa. OOBE3HUK JONMPHHOCA je
OCUT'YPAaHUK U 1OCoJaBall WK HUCIlIaTUIall nIpuxoja, Ha LII/IjI/I TEPET CC
aha gonpunoc. O0Be3HUK 00padyHaBamwa, OMHOCHO Ttahama JonpruHoca
je OCUTYpaHHUK M MOCJI0aBall, OJHOCHO IPYT'H HCILIATHIIALL IIPUX0/Ia KOjH j&
Jy’aH Ja o0padyHa, OHOCHO IUIaTH JOIPHUHOC y CBOjE HME H Y CBOjY KOPHCT
WIN Y CBOje UMe, a Y KOpUCT ocurypanuka.’ JlonpuHocu ce miahajy: (1) u3
OCHOBHIIC U (2) Ha OCHOBHILY. /[onpunoc u3 ocHosuye je U3HOC JOIPUHOCA
Koju oOpauyHaBa, o0ycTaBsba 1 Tutaha mocaonasall, OHOCHO JAPYTH HCIIIa-
THJIAIl IPUXO0/Ia Y UME M Y KOPHUCT OCUTYpaHHKa. [Jonpunoc Ha ocHosuyy je
W3HOC JIONIPUHOCA KOjU oOpavyHaBa W 1uiaha 1mociiojiaBalil, OJHOCHO JPYTH
MCIUIATUJIAL] TIPHXO/IA Y CBOjE KM€, 8 Y KOPUCT OCUTYPaHUKA MITH OCUTY pPaHHK
KOju caM 3a ceOe maha gompuHocC.

3.1. /lonpunocu 3a nen3ujcko u UHEAIUOCKO OCUZYPATbe

OOBe3HHIN JOPUHOCA 32 IEH3H]CKO M MHBAIHJICKO OCHTYPAILE CY OCU-
2yparuyu, y CKIaay ca 3aKOHOM KOju ypelyje cructeM 00aBe3HOT MEH3HjCKOT

4 Tlocnonasar je TpaBHO, OJHOCHO (DPM3MUKO JIMIE WM JIPYTH HpPaBHU CyOjeKT Koje je
00BE3HUK JIONIPUHOCA, 00BE3HUK 0OpadyHaBama U Iu1ahama JOIPHHOCA 3a 3arocieHe, JINIa
Koja 00aBJbajy MPUBPEMEHE U IIOBPEMEHE MIOCIIOBE U 3a M3a0paHa, IMEHOBaHA M II0CTAaBJbeHa
JIMIA KOja OCTBapyjy pasiuKy 3apaje, onHocHo miare. [Tlocionasiem ce cMarpa u 3aapyra, 3a
IHIa Koja 00aBJbajy MpUBpeMeHe U MOBPEMEHe IOCIOBE MPEKO 3a/IpyTe.

Vcmnatnnan npuxoza je MOCIOAaBal, Apyro MpaBHO, OZHOCHO (DH3HMUKO JIMIE WIH JPYTH
IIpaBHHU Cy0jeKar Koje je Ty>KHO Jia y IMe M y KOPHCT OCHTypaHUKa WIH Y CBOje UMe, a y KOPHUCT
ocurypaHuka oOpadyHa W IDIaTH JOIPHHOC MCTOBPEMEHO Ca MCILIATOM IIPHUXO/ia Ha Koje ce
miaha gonpuHoc. OcUrypaHuK je (GU3MIKO JINIe 00aBEe3HO OCUTYPAHO IpeMa 3aKOHHMA KOjH
ypebhyjy cuctem 06aBe3HOT COIHUjATHOT OCHTYPamba.
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Y MHBAJHUJCKOT OCUTYpPama, U TO:> 3al0oCiieHH; n3abpaHa, MIMEHOBaHA U
HOCTaBJbEHA JIMIIA KOja OCTBApyjy Pa3jiMKy 3apaje, OJHOCHO IUIATe; JIna
KO0ja 00aBJbajy IPUBPEMEHE U IIOBPEMEHE ITOCIIOBE 10 YTOBOPY 3aKJby YCHOM
HETIOCPE/IHO Ca MOCIO0IABIIEM, OTHOCHO MTPEKO 3aIPYyTe OCHM JIMIA J0 HaBp-
IICHUX 26 TOJIMHA KUBOTA aKO Cy Ha IIKOJIOBAKY; JIUIA KOja OCTBapyjy Ha-
KHaJly 3apa/ie 1o 3aKOHY Koju ypehyje huHaHCH]CKY TOAPIIKY MTOPOIUIIM Ca
JICIIOM; JIMIIa KOja OCTBapyjy HaKHay 3apajie 1o 3aKoHy koju ypelyje oba-
BE3HO 3/[PAaBCTBEHO OCHTYPatbe; PEIy3eTHHIIN; OCHUBAYH, OJHOCHO YJIAHOBU
MPUBPEIHOT IPYLITBA; OJHOIPUBPEIHULIN; JTUIIA KOja OCTBAPY]y YTOBOPEHY
HaKHaay; CaMOCTaJIHU YMETHHUIIM, CBCIUTCHUIIN 1 BEPCKHU CHy)I(6CHI/IHI/I; Jna
KOja OCTBapyjy HOBUYAaHY HaKHaJy II0 3aKOHY Koju ypelyje 3amombaBame
U OCUTYpambe 3a CIIy4aj He3aIloCICHOCTH; JoMahu JpiKaB/baHH 3aroCICHU
y MHOCTPAHCTBY; JIMIA YKJby4eHa y 00aBE3HO OCUTYpame, y CKJIaIy ca 3a-
KOHOM, M JIpyT'M OCUT'YPaHMIIH, Y CKJIaJly ca 3aKOHOM KOju ypehyje cucrem
00aBe3HOT MICH3UJCKOT ¥ HHBAJIUJICKOT OCUT'ypaba.

[Tocnonasail je 00BE3HUK 000amHo2 OONPUHOCA 3A NEH3UJCKO U UH-
8aANUOCKO Ocucyparse 3a CTaX OCUTyparba KOjH Ce 3all0CIICHOM padyHa ca
yBehaHUM TpajameM, y cKiaay ca 3akoHoM. OOBE3HUIM JOMpPUHOCA 32
HIEH3UjCKO U HMHBAJIHUJICKO OCUTYPAE 3a CAYUA] UHBATIUOHOCIU U MELeCHO2
owmeherpa 0 OCHOBY TOBpE/IC HA pajly U NpodecroHanHe 00JIeCTH U JI0-
IPUHOCA 32 3[]PaBCTBCHO OCUTYpame 3a Cyuaj MOBpe/e Ha paay u mpode-
CHOHAITHE 0OJIECTH, Y CIydajeBUMa YTBPEHIM 3aKOHOM jecy:®

*  3ajipyra-3aliiia Koja, y CKJIajy ca 3aKOHOM, 00aBJbajy IPHUBPEMEHE
¥ TIOBPEMEHE MOCIIOBE PEKO 3aAPYTe, y CKIIaay ca 3aKOHUMA KOjU
ypehyjy cucreM 00aBe3HOT COLMjAJIHOT OCUTYPaha;

* OopraHm3alldja 3a 3amoll/baBame - 3a JIMIa Koja, y CKIaay ca
3aKOHOM KOju ypelhyje 3amonijbaBame U OCUTypame 3a Cllydaj
HE3aI0CIeHOCTH, YIIYTH Ha I0JaTHO 00pa3oBame U 00yKY;

e Oopras, OpraHu3aiyja ujiu ycraHosa (1kosja, GakyiaTeT u ap.) — Koj
KOj€ Ce YUCHHK WJIM CTYJICHT HaJla3u Ha 00aBE3HOM IPOU3BOIHOM
pany, npodeCHOoHaIHO] MPAKCH WJIM IPAKTHUYHO] HACTABH;

*  OpraHu3aTop BOJIOHTHpamka y CKJaay ca 3aKOHOM Koju ypehyje
BOJIOHTHPAHE — 33 BOJIOHTEPA;

*  TI0CJIO/IaBall, y CKJIay ca 3aKOHOM Koju ypehyje pan — 3a june Ha
CTPYYHOM OCIIOCO0JbaBakbYy U YCABPIIABAIbY;

* JIpyru NpaBHU CYOjeKTH, Y CKJIaJly ca 3aKOHMMa KOju ypehyjy
CUCTEeM 00aBE3HOI COIMjaTHOI OCUTypakba.

5 Unan 7.3akoHa O IOTPHHOCHMA 32 00aBE3HO COIHjATHO OCUTYPamhE.
6 Unan 11. 3akoHa 0 JOMPHHOCHMA 32 00aBE3HO COIHjATTHO OCHTYPAbE.
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Kana ocurypanuk octBapyje mpuxojie 1o BUILE Pa3IMUYUTUX OCHOBA
(pamHH OIHOC, CAaMOCTAaJIHA ACIATHOCT, YTOBOPH M CIIMYHO), TOMPUHOC 32
00aBe3HO MEH3MjCKO M MHBAIUACKO OCUTypame oOpadyHaBa ce u miaha no
CBHMM THUM OCHOBHMMa, JI0 M3HOCA HAJBUILIC TOUIIEHE OCHOBHUIIE IONPUHOCA, Y
ckiany ca 3akoHoM. M3y3eTHo, 00aBe3a oOpauyHaBama 1 utahama JomprHHOCca
3a 00aBE3HO MEH3UjCKO U MHBAJIHJICKO OCUTYparhe 10 OCHOBY 3aIOCIICHha,
OJIHOCHO TI0 OCHOBY CaMOCTaJIHE JISIATHOCTH MCKJby4dyje obaBe3y miahama
JIOTIPHHOCA TI0 OCHOBY TIOJbOIIPHBPEIHE ACTATHOCTH.
Crorma 1o k0joj ce o0pauyHaBa u riahia 1onpruHoc 3a 00aBE3HO MIEH3H]CKO
¥ MHBAJHUJCKO OCUTypame nu3HocH 26%. CTome qoJaTHOT JOIPUHOCA 3a
MEH3HjCKO M MHBAJHJICKO OCUTYPakbe 32 CTaXK OCHTYpaba KOjU Ce 3aIl0CIICHOM
¥ Ipey3eTHUKY padyHa ca yBehaHUM TpajameM y CKIIaly ca 3aKOHOM jecy:’
* kajace epexkTuBHUX 12 Mecelu pajia pauyHa Kao 14 Mmeceru craxa
ocurypama — 3,70%;

* kajace epekTuBHUX 12 Mecelu paja pauyHa kao 15 Meceru craxa
ocurypama — 5,50%;

* kajace epexkTuBHUX 12 Mecelu pajia pauyHa Kao 16 Meceru craxa
ocurypama — 7,30%, u

* kajace epexkTuBHUX 12 Meceln pajia pauyHa Kao 18 Meceru craxa
ocurypama — 11,00%.

Crona jonprHOCca 3a NEH3UJCKO U MHBAIUJICKO OCHTYPakbe 3a Clyuaj
VMHBAJIMIHOCTH U TEJECHOT omTehemna 1o OCHOBY TOBpeNe Ha paay M Mpo-
(ecronanHe 00JIeCTH, OJTHOCHO 3a CIIy4aj MOBpeJie Ha paay U MpodeCHOHAITHE
6onectH, y ciaydajeBuMa yTBpheHuM 3akoHOM, je 4,00%.8

3.2. lonpunocu 3a 30pascmeeno ocuzypare

JlompuHOC 3a 37[paBCTBEHO OCUTYpame Iutahajy ocueypanuyu y ckiamy
ca 3aKOHOM Koju ypelyje cructeM 00aBe3HOT 37paBCTBEHOT OCHUTYpama, ’
T0:’ 3aMociaeHu; u3abpaHa, MMEHOBaHA U TMIOCTABJLEHA JIMIIA KOja OCTBApPY]jy
pasiuKy 3apaje, OMHOCHO TIIaTe; JINIAa Koja 00aBJbajy MPUBPEMEHE U TI0-
BpPEMEHE IT0CIIOBE TI0 YTOBOPY; JIMIA KOja OCTBapyjy HaKHAIy 3apaje 1o 3a-
KOHY Koju ypelyje drnHaHCHjCKY TOAPIIKY MOPOIUIU ca JEIOM; JIMIA Koja
OCTBapyjy HaKkHaAy 3apajie 1o 3aKOHY Koju ypelyje o0aBe3HO 3/1paBCTBe-
HO OCUTYpame; MPeAy3eTHUIIN; OCHUBAYH, OJJHOCHO WIAHOBH MPHUBPEIHOT
APYUITBA; HOJbONPUBPEAHUIIH, OTHOCHO 3eMJbOPATHUIN; CAMOCTAITHU YMET-
HUIIW; CBEIITEHUIIN U BEPCKH CIYKOCHUIIM; JINIIAa KOja OCTBApyjy HOBUAHY

7 Unan 46. 3akoHa 0 ZONPUHOCKMA 32 00ABE3HO COIMjATHO OCHTYpambe.
8 Uman 47. 3akoHa 0 IONMPUHOCHMA 32 00aBE3HO CONMjalIHO OCUTYpaIbe.
9 Unan 8. 3akoHa 0 KonpuHOCHMA 32 00aBE3HO COIMjaTHO OCUTYparbe.



lp Topan b. Munowesuh, /[p L{sjemana L{gjemrxosuh, Jlyka Bamypan, Onaxuuye
KOO 00npuHoca 3a 06age3no coyujarno ocueypare, cmp. 1-16, XX (2/2016)

HAKHAJy 10 3aKOHY KOju ypelhyje 3anolibaBambe U OCUTyPame 3a CIIyuaj He-
3aMociIeHOCTH; foMahiu ip)KaBIbaHu 3aM0CIICHN Y HHOCTPAHCTBY; HHOCTPaHU
MICH3UOHEPH; JIUIIA 3a KOja Ce CPEJICTBA 3a yILIAaTy JonpuHoca 00e30ehyjy y
Oyuety Peny0iuke; cTpaHu Ip)aB/baH! 32 BpEME IIIKOJIOBAha UK CTPYIHOT
ycaBpiuaBama Ha Teputopuju CpOuje, 1 Ipyrd OCUTYpaHHIIH, y CKIaTy ca
3aKOHOM KOjH ypelyje cructeM 00aBe3HOT 3/[paBCTBEHOT OCUTYpamba.
OO06Be3HUIU JONIPHUHOCA HA OCHOBHILY CY 1OCI00a8YU 3.
*  3amoclieHe 3a Bpeme HerutaheHor 0/ICyCTBa y CKIIay ca 3aKOHOM
koju ypehyje cucteM 00aBe3HOT 3/[paBCTBEHOT OCUTYpPamba, U

*  CTpaHe JApkaBJbaHe Koju Ha TepuTopuju CpOuje paje ko qomaher
TI0CJIO/IaBIa Ha OCHOBY TIOCEOHOT yTOBOpa O pa3MEHHU CTPYUbaKa
WJIU criopasyma o Mel)yHapoIHO] TeXHUYKO] CapaiibU.

OOBE3HHIIM JTOMPUHOCA HA OCHOBHILY Cy HMCIUIATHOLM IEH3Hja U
HaKHaJla 110 OCHOBY WMHBAJIMJHOCTH IO 3aKOHY KOju ypehyje oGaBe3Ho
THICH3UjCKO U MHBAJIHJICKO OCUTypakbe.

Crona no kojoj ce obpauynaBa u ruaha monpuHOC 3a 00aBe3HO
3ApaBCcTBeHO ocurypame uzHocu 10,3%. Kaga ce mompunoc maha
MCTOBPEMEHO U3 OCHOBHUIIC M HA OCHOBHILY, OOpadyH OBOT' JONPHHOCA BPILIU
ce o cronu ox 5,15%.

3.3. lonpunocu 3a ocuzypare 3a cayuaj He3anocieHocmu

OO0Be3HHMIIM JONPUHOCA 32 OCUTYPAE 3a Clydaj HEe3alloCICHOCTH
Cy ocueypaHuyu y CKIaly ca 3aKOHOM KOju ypehyje cuctem oOaBe3HOT
OCHTypama 3a ciIy4aj He3arociIeHOCTH, U To:' 3amocnenu; n3abpana, ume-
HOBaHa Y II0CTABJbEHA JIMIIA KOja OCTBAPY]Y Pa3IUKy 3apaje, OIHOCHO IIATE;
TuIa Koja 00aBJkajy MPUBPEMEHE U MTOBPEMEHE TI0CIOBE M0 YTOBOPY; Ul
KOja OCTBapyjy HaKHaAy 3apajie Mo 3aKOHY KOju ypehyje druHaHCHjCKY moI-
PIIKY MOPOJUIIM Ca AELOM; JIMIA KOja OCTBApyjy HAKHAy 3apaJie MO 3aKOHY
Koju ypelyje 00aBe3HO 3ApaBCTBEHO OCUTYPamke; MPENy3eTHUIIN; OCHIBAYH,
OIHOCHO YJIAHOBM IMPUBPEIHOI IPYLITBA, U APYTH OCUT'YPaHULH, Y CKIany
ca 3aKOHOM KOju ypelyje cructeM 00aBe3HOT OCUTypama 3a CIydaj He3aro-
CJIEHOCTH.

Cromna 1o Kojoj ce oOpauyHaBa 1 miaha JOMPHHOC 32 OCUTYpambe 3a
cirydaj HezanociaeHocT usHocu 1,5%. Kana ce nonpunoc nnaha ucrospe-
MEHO M3 OCHOBHUIIE U HA OCHOBHIY, 0OpadyH OBOI IOIIPHHOCA BPLIHU CE IO
cronu ox 0,75%.

10 Yman 9. 3akoHa O TONPUHOCHMA 332 00aBE3HO COIUJATHO OCUTYPAEhE.
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3.4. Ocnosuya oonpunoca

OcHoBHIIa JONPHUHOCA 38 3aN0OCAeHe U 3d NOCL00asye je 3apaja, OTHO-
CHO IJIaTa M HaKHaJa 3apaje, OJHOCHO IJaTe y CKJIaJy ca 3aKOHOM KOjU
ypehyje pajiHe 0IHOCE OIMIITHM aKTOM U YTOBOPOM O pajly, OHOCHO PEIICHEM
HaJyUIe)KHOT oprana. OCHOBHIIA IOMTPUHOCA 32 3aMOCIICHE U 32 MOCIOAABIIE HE
yMamyje ce 3a oJpelyeHn mpomnucaHu U3HOC, Kao MITO C€ YMHU KOJ 00padyHa
OCHOBHIIE TTOpe3a Ha 3apajze. OCHOBHIIA TOMPUHOCA 32 3aMOCIICHE U 32 T0-
CJIOJIABIIC j€ ¥ IIPeMHUja 3a JJOOPOBOJHHO JIOJIATHO TMIEH3H]CKO OCUTYPaHe KOjy
niocioziaBail rmiaha 3a 3amnocieHe — OCUTypaHUKe YKJbY4YeHE y TOOPOBOJHHO
OCHUTypame, Yy CKJIaJly ca 3aKOHOM KOju ypehyje 100pOBOJBHO MEH3H]CKO
ocUrypame u3Haj oapelenor nzHoca meceuro. OCHOBHUIIA IOMTPUHOCA 32 3a-
TIOCJICHE U 32 MOCJIO/ABIIE j& U IEH3U]CKH JOMPUHOC Y J0OPOBOJBHH TIEH3H]CKH
¢doua Koju nocnonasaill miaaha Ha TepeT CONCTBEHUX CPEACTaBa 3a 3aro-
CJICHE — YJIAHOBE JIOOPOBOJHHOT TIEH3UjCKOT (POH/Ia, 10 3aKOHY KOju ypehyje
J00pOBOJbHE TeH3U]jCKe (DOHIOBE U MTEH3U]CKE TIIAHOBE, W3HAJ ofpeljeHor 13-
Hoca MeceuHo. OCHOBHIIA IOTIPHHOCA 32 TTOCIIO/ABIIE j€ M OCHOBHIIA IOIaTHOT
JIOTIPHHOCA 32 CTaXK OCHTyparba, KOjU Ce 3al0CIICHOM pavyHa ca yBehaHnum
TpajambeM y CKJIay ca 3aKOHOM.

3a ynyhene paonuke," ako HUCY 00aBE3HO OCUTYPAHU TI0 MPOITHCHMA
IpKaBe y Kojy ¢y ynyheHu uiiu ako Mel)yHapoiHUM yTOBOpOM HUje IpyKUHje
oznpeleHo, Kao u 3a MOCIIOAABIIE, OCHOBHIIA IOMPUHOCA je H3HOC 3apajie KOjy
Ou, y CKJIay ca 3aKOHOM, OIIITUM aKTOM U YTOBOPOM O pajy OCTBApHIHN y
CpOuju HAa UCTUM WIIH CIMYHUM TocjioBuMa. OBa OCHOBHIIA HE MOXKE OUTH
HIDKA O] IBOCTPYKE HajHMKE MECeYHE OCHOBHIIC JIONPHHOCA yTBpheHe Ha
OCHOBY 3aKOHa.

3a nomahe nprkaBJbaHe KOju cy Ha Teputopuju Cpouje zanocienu
KOO CMpAanux uiu MehyHapooHux opeanuzayuja M yCTaHOBa, CTPaHUX JU-
IJIOMATCKUX U KOH3YJIApHUX MPCACTAaBHUIITABAa WJIN KOA CTPAaHUX IIpaB-
HUX WU (PU3NYKHUX JIMIA, aKo MeljyHapOJHUM YyrOBOPOM HHjE IPYKUH]e
onpeheHo, U 3a CTpaHe Jp)KaBJjbaHe U JUIa 0e3 JP)KaB/baHCTBA KOJU CYy
Ha Teputopuju CpOHje 3amoCieHU KOJI CTPAHUX MPAaBHUX WU (PU3NIKHUX
JIMIa, ako MeljyHapoJHUM YroBOpOM HHUje ApyK4Hje ojpeleHO, OHOCHO
kox MehjyHaponHUX opraHu3alfja U yCTAHOBA U CTPAHMX JUIIJIOMATCKHX
Y KOH3YJIapHUX TPEICTABHUIITABA, aKO je TAKBO OCUTYpame MpeaBul)eHO
MeljyHapoIIHUM yTOBOPOM, Kao M 3a TOCJIO/IaBIie, OCHOBHIIA JOMPUHOCA j&
3apajia, OJIHOCHO IJIaTa U HaKHaJa 3apajie, OJHOCHO TiaTe.

11 VYmyhenn pagHuK je OCHTYpaHHK — 3alOCICHH KOjU 3a IMOCJIOAABIA Ca CEIUIITEM Yy
Cp6uju 06aBsba MOCIIOBE y APYTOj AP KABH W je HA pajly y TUIIIOMaTCKOM HITH KOH3YJIapHOM
TIPE/ICTAaBHHIITBY WIN y MeljyHapoaHO] OpraHU3aIiji y HHOCTPAHCTBY.
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4. OJIAKIIUIE ITPHJIUKOM IIJIARABA JOIIPUHOCA

4.1. Onaxwuye 3a npagna 1uya u npedy3emHuKe

C nmibeM MocIeNnnBama 3amnonbaBamka JIUIa, Kao U JUla ca NHBa-
JUUTETOM, 3aKOHOABAI] je TIPEeBUJICO ofpeleHe oNnakimie mpruInKoM
rahama qompruHOCa.

1. ITocmomaBar — mpaBHO JUIIE, OJHOCHO MPEAy3eTHUK KOjU 3aIIOCITH
HOBO JINIIE UMa TIpaBo Ha noBpahaj mena mraheHux gompuHOCa 3a 00aBe3HO
COIMjaTHO OCHUTYpame, Ha TEpeT 3aIlOoCleHOT W Ha TepeT MOCIOAaBIa,
110 OCHOBY 3apajie 3a HOBO3aIlOCIIeHO JIuIle, ucruiahene 3akspydHo ca 31.
neriemOpom 2017. ronmre.'? HoBo3amocaeHNM JHUIEM CMaTpa Ce JHUIE ca
KOjHIM je TIOCIIOIaBall 3aKJbY Y10 YTOBOP O pady, y CKIaay ca 3aKOHOM KOjUM Ce
ypehyjy pagHu omHOCH, KOje je TpHjaBUo Ha 00aBE3HO COITH]jaTHO OCUTYParhe
KOJ HaJJIS)KHE OopraHM3aIlfje 3a 00aBEe3HO COIMjaTHO OCUTYpamke U Koje je
Ipe 3aCHUBama PaJIHOT 0JJHOCca Koa Hanmonamae ciysx0e 3a 3anoljbaBame
Om10 Oe3 MpeKuIa MPHjaBJheHO Kao He3aIoCICHO HajMarhe MeCT MECEITH, a
JUIIEe KOje ce cMaTpa MPHUIPABHUKOM HajMare TPU Mecella, U 332 TO BpeMe
HHje 0CTBApPUBaJIO OMJIO KOjy BPCTY IIPUXO0/Ia ITO OCHOBY PaHOT aHTaKOBarba.
HoBo3anociieHuM JuIieM He cMaTpa ce JIUIIE Koje je Mpe 3aCHUBamba PaHOT
OITHOCA OMJITO 3aITOCIIEHO KO OCIIOAAaBIIa KOjH je TIOBE3aH C ITOCIIOAaBIIEM KOJT
KOTa 3aCHUBA PaJIHA OJTHOC, OTHOCHO KOJI ITOCIIOAABIIA KOjH O, 71a HHje IPecTao
Jla TIOCTOjH, OMO TIOBE3aHO JIUIIE ca MOCIOAaBIEM KO/ KOra HOBO3aIMOCICHO
JIUIIe 3aCHUBA PAJIHU OJTHOC, HE3aBHCHO O] TOTA JIa JIH je MOCT0ja0 TPEKH]T
panHor onHoca. [ToBe3aHo nuile, je Julle Koje ce cMarpa MoBe3aHuM JTUIeM
Yy CMHUCITY 3aKOHa KOjUM ce ypehyje mope3 Ha JOOUT mpaBHUX JIUIIA.

IMopecky onakmuIry MOXe Jia OCTBapy MOCIIO/IABAIL aKO CE 3aCHUBAKEM
paIHOT OIHOCA Ca HOBO3AIOCICHUM JIUIeM moBeha Opoj 3amociieHnX Kop
TTOCIIOTABIA Y OJHOCY Ha Opoj 3amociieHnx Ha naH 31. mapta 2014. rogune.
Onakmumy MoXe Ja KOPUCTH W TTOCIoJaBall Koju je 3amoueo 00aBbambe
nenmataHocTH mocite 31. mapta 2014. romune. IlocimogaBarr nma mpaBo Ha
moBpahaj mmahenux gompuHoca, u To:'

1. 65 oAcTo ako je 3aCHOBAO paaHU OJHOC Ca HajMamke jeTHUM, a

HAajBHIIIE Ca JICBET HOBO3AIOCICHUX JIHIIA;

2. 70 oxcTo aKo je 3aCHOBAO pallHU OTHOC ca HajMame 10, a HajBuIIIe

ca 99 HOBO3aNoOCIEHNX JINILIA;

3. 75 oxmcTo ako je 3acHOBAaO paaHW OMHOC ca HajMame 100

HOBO3AMOCICHUX JIHIIA.

12 Yman 45. craB 1. 3akoHa 0 ToMpHHOCHAMA 32 00aBE3HO COILUjATHO OCUTYpambe.
13 Yman 45. CraB 7. 3akoHa 0 JOTPHHOCHMA 32 00aBE3HO COIMjAITHO OCHTYPAEhe.
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[NoBpahaj niahienux qonpuHOCa BPIIH Ce Yy CKJIAY Ca 3aKOHOM KOJUM
ce ypehyjy nopecku mnocrynak v rnopecka aJMUHUCTpaIKja, y POKy ox 15
JlaHa 01 JaHa MOJIHOIIICHHa 3aXTeBa 3a MoBpahaj HaIJIeXKHOM TOPECKOM OpraHy.
[Nocnonasar koju 3a oapeleHo Hile KOPUCTH OHIIO KOjy BPCTY MOACTHIIAja
y CKJIaay ¢ oxroapajyiuM mporucoM, OCUM y CKJIaJly ca 3aKOHOM KOjUM
ce ypehyje nopes Ha noxogak rpalaHa, M0 OCHOBY 3acCHHBama pPajJIHOT
OJIHOCA TOT JIMIIa HEeMa MPaBo Jia 3a TO JIMIE OCTBApH oyakuuiy. [lopecky
OJIAKIIUILY HE MOT'Y J1a OCTBape JIp»KaBHU OPraHy U OpraHu3alije, 3alITHTHUK
rpabhana, [ToBepeHUK 3a 3aIITUTY paBHONPABHOCTH, J[prkaBHA peBH30pCKa
uHCTUTYHH]ja, [loBepeHnK 3a MHPOpMaIKje O jaBHOT 3HAYaja U 3alITHTY
nojiaTaka o JJMYHOCTH, ATeHIrja 3a 00pOy IpOTUB KopyTiuje, Pemyonnyka
KOMHCHja 3a 3aIITUTY TIpaBa y MOCTYNIMMA jaBHUX HabaBku, Komucuja 3a
3alITUTY KOHKYypeHnuje, Komucuja 3a xapruje ox Bpennoctu, Ouckannu
caBeT, Penybnuuka panunonudysHa areHunja, ATEHIMja 32 CHEPTeTUKY
Penyonuke CpOuje u Apyre jaBHe areHiiuje, jaBHa rnpeayseha, jaBHe cinyxoe
U JPYTH JUPEKTHH WIM UHIUPEKTHH OYyUETCKH KOPUCHUIIM, OJHOCHO
KOPHCHUIIN JABHUX CpEJICTaBa.

2. Tlocnonasaii Koju Ha HeoapeleHo Bpeme 3a1ociiu Julle ¢a HHBAJU/IH-
TETOM, Y CKJIaJly ca 3aKOHOM KOjUM ce ypelyje cripeuaBarmbe JUCKPUMHUHALIU ]S
JMIA ca WHBAIUIUTETOM, 33 KOje oAroBapajyhoM mpaBHO-MEIUIIMHCKOM
BaJIMTHOM JIOKYMEHTAIlMjOM JOKa)XXe MHBaJMHOCT, ocliobaha ce obaBese
ahama JonpuHoca 3a 00aBE3HO COIMjaIHO OCUTYpame Koju ce ruiahajy
Ha OCHOBHILY, OJIHOCHO Ha TepET Cpe/CcTaBa MOCIO0AABIA, 3a TIEPHOJ Ol TPU
TOJIMHE OJ1 JaHa 3aCHUBama PaIHOT OIHOCA TOT Juia. HoBo3anocieHuM Ju-
1[eM Ca MHBAJIMIUTETOM CMAaTpa Ce JIHUIIE C KOjUM je MOCII0aBall 3aKJby 41O
YTOBOP O pajly y CKJIaJly ca 3aKOHOM KOjUM ce ypelyje paji v Koje je pujaBuo
Ha 00aBE3HO COIMjAJIHO OCUT'Ypabe KO/ HaUICKHUX Opranusaiyja 3a o0a-
BE3HO COLIMjaJIHO OCHTyparbe. HOBO3ammocieH!M JIMIeM ca HHBAJTUAUTETOM
HE cMarpa ce JIMIIE KOje je Ipe 3aCHUBamba PaHOr OJHOCa OUJIO 3aI0CIICHO
KOJI TIOCJIOZIAaBI[a KOjH je OCHMBAY WJIM MMOBE3aHO JIUIIE C TOCIOAABIEM KO
KOra 3aCHUBA PaJHH OIHOC, HE3aBUCHO O] TOTa Jia JIM j€ MOCTOjao MPEKH/]
pazHor ofHOCA.

OcnobGahame ox miahama gonprHOCa 32 HOBO3AIOCIICHO JIUIIE Ca MH-
BaJUJAUTETOM HE MOTY Jla OCTBape Ip>KaBHU OPraHH U OpraHu3aliyje, jaBHa
npenyseha, jaBHe ciyx0e U ApYry TUPEKTHH WIM UHAUPEKTHU OY[IETCKU
KOPHUCHUIIN.
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4.2. Onakwiuye 3a MUKpPO U majia RPAena 1uua U npeoy3emHuKe

ITocnonasarl - paBHO JIMIIE KOje C€ y CMHUCIY 3aKOHa KOJUM C€
ypehyje pauyHOBOACTBO pa3BpcTaBa y MUKPO M MaJjia paBHa JIUIa, OHOCHO
pey3eTHUK KOjH 3acHYje paJHU OJHOC ca HajMame JBa HOBA JINIA, NMa
npaBo Ha noBpahaj 75% mumahenux nonpuHOca 3a 00aBE3HO COIIM]aTHO
OCHUTYypame, Ha TePEeT 3aloCIICHOr U Ha TEepPeT MOCIOJaBIia, 10 OCHOBY
3apajie 3a HOBO3armocaeHo nuie,' ucraheny 3akspyuno ca 31. merreMopom
2017. roguHe, Ipyu YeMy Ce MPEaY3eTHUKOM CMaTpa JIUIIE KOje je YITHCAHO Y
perucTap Koj HaJISKHOT OpraHa, OAHOCHO opranusanwje.!

Iocnonarar koju ox 1. janyapa 2016. roguHe 3acHyje pajHH OJHOC
ca jeJHUM HOBO3AIOCJICHUM, Na Y HApEIHOM TMEpPHOAY 3acHyje paaHu
OJIHOC U Ca IPYTMM HOBO3AIMOCICHUM JIUIIEM, MOXKE KOPHUCTUTH OJIAKIITHILY
3a TIPBOT HOBO3AIMOCICHOT TEK MO 3aCHHBaky PagHOTr OJHOCA Ca IPYTUM
HOBO3aITOCJICHUM JIMIIEM, C TUM Jia ITpaBo Ha noBpahaj miahenux gonpunoca
3a TPBOT HOBO3AIOCICHOT MOXKE Jla OCTBApH 3a 3apajay Kojy je TOM JIHILY
MCILIATHO 33 MECEIl Y KOME j€ CTEKa0 yCIIOB 33 KOPUIINEeHe MOPECKE OIaKIIHIIE.

OnakIuIly MOXKe J1a OCTBApH MOCIIO/IaBall K0 CC 3aCHUBAHEM PaTHOT
0JIHOCA Ca HOBO3AIOCACHUM JiniieM oBeha Opoj 3al0C/ieHUX HajMakbe 3a J1Ba y
OJIHOCY Ha OpOj 3a1oCIIeHHX KOjH je ocioiaBal iMao Ha faH 31. oktoopa 2015.
ropuHe. Axo je y nepuony on 31. okroopa 2015. rogune o 31. nenem6pa 2015.
rojiHe rmocioaasarl mosehiao Opoj 3amocieHuX y 0JHOCY Ha OpOj 3aMOCICHUX
Ha faH 31. okToOpa 2015. rojuHe, ONaKIIKITy 32 HOBO3AIOCJICHE Ca KOjuMa je
3aCHOBAO pajHu o1HOC 01 1. janyapa 2016. rojiHe MOXKe Jia KOPUCTH MOYEB O]
Mecella y KOMe je CTeKao yCJIoB 3a KOpUIhemne oakimie. AKO je y mepruomy
on 31. okrobpa 2015. rogune no 31. nenemOpa 2015. ronuHe mocioaBai
CMamHOo OpOj 3aMOCIICHUX Y OJIHOCY Ha Opoj 3alocIeHuX Ha 1aH 31. okToOpa
2015. roguHe, ONaKIIUITY 32 HOBO3AIOCJICHE Ca YHMjUM 3aCHUBAHEM PaJHOT
onHOca noBeha Opoj 3amociieHnX y OJHOCY Ha Opoj Koju Ou Ouo ja Huje
cMamHo Opoj 3amocienux y nepuony oxa 31. okrtodpa 2015. rogune mo 31.

14 HoBo3amocieHnM JIMIEM KO MUKPO W MaJioT MPABHOT JIUIIA, OJHOCHO MPEIy3eTHHKA,
cMarpa ce JIMIE ca KOjUM je TOCIIOIaBall 3aKJbydro yroBOp O paay y CKIIAay ca 3aKOHOM
KojuM ce ypelyjy pasHu OJHOCH, KOje je IpUjaBno Ha 00aBE3HO COIMjaTHO OCUTYPArhe KO
HA/IJISKHOT OpraHa M Koje je Mpe 3acHUBama pajHor ofqHoca kon Hammonamne ciyxOe 3a
3armonubaBame OWIo 0e3 MpeKuaa MPHjaBJbeHO Kao HE3alloCIeHO HajMame IIECT MECEIH,
a JIMIEe Koje ce cMaTpa MPHUIPABHUKOM HajMame TpU Mecena. HoBosamocieHUM JHieM He
cMarpa ce JIMIE Koje je Mpe 3aCHHBama PaJHOT OJHOCA OWIIO 3allOCICHO KOJ MOCIOIaBIa
KOjH je TIOBE3aHO JIMIIC Ca TOCIONABIIEM KOJI KOra 3aCHHWBA PajHU OIHOC, OIHOCHO KOI
MMOCIIO/IaBIa KOju OW, Jla HHje MPecTao Ja MOCTOjH, OMO MOBE3aHO JIUIIE Ca MOCIOAaBIEM
KOJI KOTa HOBO3AIOCJICHO JIMIIC 3aCHUBA PaJHU OJHOC, HE3aBUCHO OJ TOTA Jia JIU j€ IMOCT0jao
MPEKH]] PaTHOT OJHOCA.

15 UYman 458B. craB 1. 3akoHa O IOPHHOCHMA 32 00aBE3HO COIM]jAITHO OCHUTYPAEhE.
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neuem6Opa 2015. ronquHe, MOXKe 1a KOPUCTH MOYEB 0J] Mecella y KOME je CTEeKao
ycIioB 3a kopuiiheme onakmuiie. OMaKkiminy MoXKe Ja KOPUCTH U MOCI0IaBal]
KOjH je 3aro4eo o0aBbame JesiaTHoCcTH mocie 31. okroopa 2015. ronuse.

[oBpahaj niahienux qonpuHOCa BPIIH Ce y CKJIAY Ca 3aKOHOM KOJUM
ce ypehyjy nopecku mnocrymnak v rnopecka aJMUHUCTpAIKja, Y POKy ox 15
JlaHa 01 JaHa MOJIHOIIICHHa 3aXTeBa 3a MoBpahaj HaIJIeXKHOM TOPECKOM OpraHy.
[Nocnonasar koju 3a onpel)eHo ule KOPUCTH OHUIIO KOjy BPCTY MOJCTHIIAja Y
CKJIQJly ca oiroBapajyhuM mporucom, OCUM Yy CKJIally ca oapea00oM 3aKoHa
KOjUM ce ypehyje nmopes Ha jioxojak rpalhaHa Koja ce OJHOCH Ha UCTY BPCTY
OJIAKIIHIIC, 0 OCHOBY 3aCHMBAaMba PAIHOT OIHOCA Ca TUM JIUIIEM HEMa ITPaBo
Jla 3a TO JIMIIe OCTBApU OJIAKIIUILY TI0 HaBeICHOM OCHOBY. OJaKIiuily He
MOT'Y OCTBapUTH JIP’)KaBHU OPTaHH M OpraHu3alldje, jaBHE arcHIje, jaBHa
npenyseha, jaBHe ciyx0e U ApYry TUPEKTHH WM UHAUPEKTHU OY[IETCKU
KOPHUCHHMIIN, OJJHOCHO KOPUCHHUIIU jJaBHUX CPECTABA.

[Tocnonararl koju 3acHyje pajHH OJHOC ca HOBO3AIIOCICHUM JIMIIMA
nocie 01. janyapa 2016. roguHe, MOXe Jia Ce OIpeestu Jia Jin he 3a Ta juia
KOPUCTUTH OJIAKIIUILY MPOIKUCAHY 3aKOHOM KOja Ce NMpUMEHbYje 3a IIpaBHa
Jruna 1 NpeaAy3€THUKEC WK OJIAaKIIWIY NPOINHNCAaHy 3aKOHOM 3a MUKPO U
MaJia paBHa JIMLA U MPEIy3eTHUKE, MO/l YCIOBOM JIa HCITyHhaBa YCIOBE 3a
u3abpany oyiakiuily. Jlakie, mociioaBall Koju 3a oJpeleHo Juie KopucTu
OJIAKIIUILY [0 jeTHOM OCHOBY 3aCHHBamba PaJHOT OJIHOCA Ca THM JIUIIEM, HeMa
IIPaBoO J1a 3a TO JIUIE OCTBAPH OJIAKIIMILY U 110 APYTOM OCHOBY.

4.3. Ooaseze ob6e3nuKa u nopeckoz op2ana

Oo6Be3nuk mirahama qonprHOCa TyXKaH je Ja o raheHnM JonpruHOCHMa
obaBemTaBa [lopecky ympaBy, carimacHo 3aKoHY KOjuM ce ypelyyjy mopeckn
MOCTYIIAK M MOpecKa aJMUHUCTpPaNHja, Ka0 U HaJIS)KHE OpraHu3aIuje
00aBE3HOT COIIHjaTHOT OCHTYpama, CariacHoO MPOMICcHMa KojiuMa ce ypehyje
00aBe3HO COIHjaTTHO OCHUTYparbe.

Ilopecka ympaBa u opranuzaiyje 00aBe3HOT COIUjaTHOT OCUTY pamba
IyKHU Ccy 11a Mel)ycoOHO pasmersyjy nooamke 0 00Be3HUIIUMA JOIIPHHOCA,
oOBe3HMIIMMa oOOpadyHaBama U Iutahama OMpHHOCA, OCHOBHUIIAMA
JOTIPHHOCA, H3HOCHUMA 3ay’KEeHNX U HatutaheHuX JONPHHOCA, Kao U APYyTe
ciry>kOeHe rmojaTke Koju ce ogHoce Ha gponpuHoce. [lopecka ympasa qyskHa
je la HaJJIe)KHUM OpraHu3alrjama 3a 00aBe3HO COIIHjaTHO OCHUTYpambe
docmasma obasewmerba, OMTHOCHO oOpaljeHe momaTke O yTBpheHUM H
HarutaheHuM TOTTPUHOCHMA 32 OCHTYPaHHKE CaMOCTAJIHE JIEIaTHOCTH U
OCHUTYpaHHUKE TOJbONPUBPEIHIKE, KBApTATHO, HajkacHUje 30 maHa on paHa
HCTEKa KBapTaJa.
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5. OYEKUBAHU E®EKTH OJTAKIINIIA KO
JOIMPUHOCA 3A OBABE3HO COIIMJAJIHO OCUI'YPAIBE

[IpuMeHa oJakmIWIla y OKBUPY HAIIEr CHCTEMa JONPUHOCA HE
IpoayKyje TpolkoBe Hu rpahannma HY mpuBpean. Onakmmie Koj miahama
JIOTIPUHOCA 32 TIOCIIOIABIIE 3HaYe CMAhEHH-E TPOIIIKOBA MOCI0Bama. OHe uMajy
3a [UJb JlaJbe CTBApame yCIIOBa 3a MPUJIMB HHBECTHIIM]A, 3ATIONI/baBakbe U
IPUBPENIHU pacT Kpo3 00e30ehuBame MOBOJFHUJUX yCIOBa MpUBpehuBama
pactepehemem npuBpeqHUX cyOjekaTa - mocijojaBalia Koju 3acHyjy paaHu
OJTHOC Ca HOBUM JIMIIMMa U TioBehajy Opoj 3armocieHux.

C TuM y Be3M NOCJIONABIM MMajy MOT'YhHHOCT Ja ce ompeene 3a
OHY OJIAKIIWIY KOja je 32 KUXOBO IMOCIIOBakhe HajoTUMaiHUja. Ha oBaj
HAYMH MOCJIOIABIIMMa M3 MIPUBATHOT CEKTOPA Jlaje ce joul jenaH (puckainu
MO/ICTHIIA] KAKO OM MHBECTHPAJIH y pajHa MECTa U 3arolllJbaBalid BHILES
nuna. [To3uTHBHU eeKTH MPUMEHE OJaKIIUIA KO JOMPUHOCA OJHOCE Ce
Y Ha OTKJIaFhakhe CUBE 30HE y 00JIACTH 3aIol/baBama 1 HbEeHO MpeBoleme y
neraiHe TokoBe. OBOM MEPOM IMOICTHYE CE JICTaTHO 3aIMOlbaBakhe U CAMUM
THUM MOOOJBIIAKE MOJI0XKAja JINIIA KOja Cy He3arocjieHa, OJHOCHO Koja pajie
aJIM HUCY NpHjaBJbeHa Ha 00aBE3HO COIMjaTHO OcUTypame. Dusnyka Jnna
KOja 3aCHY]y paJHHU OJHOC KOJI TOCJIO/IaBlla OCTBApyjy IpaBa M3 pajHOT
OJIHOCA M TI0 TOM OCHOBY IIpaBa U3 00aBE3HOT COILMjaIHOT OCHTYpamba -
1paBa U3 MEH3MjCKOI U WHBAJIHCKOT OCUTYpama, MpaBa U3 3paBCTBEHOT
OCHUTypama U Mpasa Mo OCHOBY OCUTYpamba 3a ClIy4aj He3aroCICHOCTH.

W3 acniexTa apkaBe ONAKIIUIE y OCHOBH MMajy HEraTUBHU (PUCKATHH
edekar. [Ipema mpolieHN 3aKOHO/IABIIA, OUEKY]e ce jia fie o OCHOBY ONaKIIuIa
koJ miahama IoNmprHOCA U OJIAKIIKIA KO/ Muiahama mopesa Ha J0XOHaK
rpahana, HeraTuBaH eekaT MPEAJIOKEHUX pellemha Ha Oyret PemyOnuke
Cp6buje n3nocutu oko 0,5 munujapau Ha cBakux 10.000 HOBO3amocneHnx
auna. Mehytum, oBaj HeraTUBHU eekaT MOXKe ce cMaTpaTH ONpaBIaHUM
umajyhu y Buny edexre y cMUCTy MOJCTHIIAKA 3aN0ILbaBamba. AKO Jajbe,
eeKTe OJAKIIHUIA TOCMATPaMO ca JyTOPOYHOT CTAHOBHUIIITA, T10]] YCIOBOM
Jla ce OCTBape OYCKMBAHM PE3YJITATH y MOIJIEAY pacTa MHBECTHUIHja U
3aMOCICHOCTH (Ka0 U APYTH MO3UTUBHU Pe3yJITaTn), To he UMaTH 3a pe3yaTar
HE caMo O3 THBAaH e(eKaT Ha TPIKUILTY paja, Beh 1 Ha (HCKaTHE TPUXO/IC.
['yOurak ¢prckaiHOr NPUX0/a y KpaTKOM IIEpUOY KOjU KMa 3a IIHJb pacT HUBOA
WHBECTHUIIH]ja U 3a[I0CICHOCTHU, OJJHOCHO PAacT MPUBPEIHUX aKTHBHOCTH, MOXKE
JIOHETH Ty TOPOYHO MO3UTHBAH (huckaaHu eekar. M3 acrnekra onope3nBama
HOBO3AIOCIICHHU CY IyTOPOYHO OCMATPaHO HOBH H3BOPH MIOPECKUX MTPUXOJIA.
VY ToM cMHCITy peajiHO je OueKHBaTH jJa he pacT HOBO3AMOCICHUX PaJHUKA
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U pacT MHBECTHUIIM]a y JYKEM BPEMEHCKOM MEPUOJY CTBOPUTHU MMO3UTHBHE
¢uckanne edexre 3a Haury 3emMIby.'¢

6. YMECTO 3AK/bYUYKA

VY ckiagy ca eKOHOMCKOM U COIMjaJTHOM TMOJUTHUKOM, a y IUJBY
crpoBoljera Mepa eKoHOMCKe pedopme, Hallla 3eMJba MPUMEYjE CHCTEM
onakmuia kox riahama qonpruHocHMa 3a 00aBE3HO COIUJaTHO OCUTYpabe.
OBa Mepa IpejicTaBiba jeHy o1 Mepa pedhopMe TOCIOBHOT OKPYKEHa KOje
UMajy 3a [[UJb CMambCHE PU3HMKA M TPOIIKOBA MOCIOBama y PenmyOmuiu
Cp6uju. Ha oBaj HauuH cripoBol)eme cBeoOyXxBaTHE pedopMe MOCIOBHOT
OKpYKeHa, CaapKu U (GUCKaTHE TMOICTHIIAje YMMEe Ce CTBapa EKOHOMCKHU
aMOMjeHT 3a MPUJIMB WHBECTHIIUja, 3aN0LIJbaBakhe U IPUBPEIHUA PACT U
oMoryhyjy OBOJbHUjH YCIIOBH NTpUBpehrBama pacrepehemeM MpuBpeaHIX
cyOjekara.

Onakiuie NPUIMKOM 3alolljbaBakba paJHUKa MMajy 3a LHJb
OTKJIamkhakhe CHBE 30HE y O0JIACTH 3aloll/baBamba U HEHO MpeBoheme y
jeraiHe TokoBe. OBOM MEpPOM HACTaBJba C€ KOHTHHYUTET y MOACTHUIIAY
JIeTaJTHOT 3alolllJbaBakba U CaMUM THM MOOOJbIIABA TOJIOXKA] JIMIA Koja
Cy He3allocCJIeHa, OJJHOCHO KOja pajie aJli HUCY IpHjaBJbeHa Ha 00aBE3HO
COLIMjaJTHO OCUTYparbe. Y TOM CMHUCITY, OCHOBHA CaIpyKHHA OJIAKIIUIIA CACTOjJU
ce y TOME Jia ce MocioaaBiuMa o0e30enu (PUCKaHU MOACTHUIA] KAKO Ou
MHBECTUPAJIH y PaJHa MECTa U 3arolI/baBai BUIIIE JIUIIA.

3akoHcKa ypeheHocT onakiuia Koj miahama J0MpHHOCA TPOAYKYje
u epekar nmpasHe U conujanae ypehenoctu. Haume, ypehusamem marepuje
JIOTIPUHOCA 32 00aBE3HO COIMjaTHO OCUTYPakhe 3aKOHOM J1aje Ce JOIPUHOC
MPaBHOj CUTYPHOCTH, a jaBHOCTU 00e30el)yje J0CTymHOCT y norjieny Boherma
MOJIUTUKE Y 00JIACTH COLIMjaJIHOT ocuTypama. C 003MpoM Ha TO Jia Ce 3aKOH
Kao ONIITH MPaBHU aKT jaBHO 00jaBbyje, CTBapajy ce jelHaKa mnpapa u
o0aBe3e 3a cBe cy0jexTe Koju ce Hal)y y MCTO] MpaBHO]j CUTYAIIH]H.

Jluteparypa

Munomesuh I'., Kynuh M., I[Topecko npaso, Hoeu can, 2015,
Momnoruh ., Hayxa o nopesuma u nopecko npaso, beorpanu, 1997.
Panueruh b, Jasne ¢punancuje, beorpan, 2009.

16 Mepe (1)I/ICKaJ'IHe TMOJIUTHKE MOTY JaTH NMO3UTHBHE e(i)eKTe, CaMO aKo Cy u Apyre Mepe
C€KOHOMCKE ITOJIMTUKE ITO3UTHUBHE.
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1. 3akoH 0 moNIpHHOCKMA 32 00aBE3HO COIH]aTHO OCUTYpambe, .,,CITy K-
6enn rnacauk PC”, 6p. 84/04, 61/05, 62/06, 5/09, 52/11, 101/11, 47/13, 108/13,
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Goran Milosevi¢, Ph. D., University of Novi Sad, Faculty of Law
Cvjetana Cvjetkovi¢, Ph. D., University of Novi Sad, Faculty of Law
Luka Baturan, University of Novi Sad, Faculty of Law

RELIEFS CONTRIBUTIONS FOR
COMPULSORY SOCIAL INSURANCE

Summary

The most important form of social security is social insurance. Social
security represents protection which society provides its members with a se-
ries of measures to ensure them of the economic and social difficulties caused
by the reduction of their economic power (revenue) due to illness, injury at
work, unemployment, disability, old age or death.

Moreover, social insurance provides cover for the costs of treatment,
as well as special help (subsidy) in the case of prolonged illness. Contributors
can not get rid of the obligation to calculate and pay contributions, however,
according to the law, they are entitled to relief, recovery and termination pay
contributions.

Key words: contributions, social insurance, reliefs, returns, termination
of the obligation.
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1. YBon

OAroBOPHOCT j€ jeAHO O] Haj3HAUajHUJUX MUTAHka KOHCTUTYHCAHA
W OpraHM3alMje [MUBUIN30BAHOT IpyIITBAa. Ha mMpUHIMIY OATOBOPHOCTH
MOYMBajy KyJATypa jeqHe 3ajeHUIC U pa3Boj MOACPHE ApxKase. Y Hoj ce
orJie/ia OTHOC IPYIITBA IPEMa YOBjeKY, OTHOC BIACTH ITPEMa YOBjEKY U OTHOC
YOBjeKa IpeMa YOBjeKy.!

WHCTUTYT OATOBOPHOCTH U OJIrOBOPHOT MOHAIIAA j& HHCTUTYT KOjJU
300r CBOje cTallHe aKTYeTHOCTH, yJIa3d y pell OHUX MpolieMa Kojuma ce
0aBe Teopuja U nmpakca nparehu pa3Boj v MpoMjeHe Ha MYTY BEHOT CTaJIHOT
norpahuBama, O yTUIajeM CIIOHTAaHUX JPYIITBEHUX 30MBamba U pa3Boja.’
OIroBOPHOCT je CII0KEHA U 3Ha4YajHa KaTeropHja ca BUIIECTPYKHUM 3HAYCHEM
u gomaniajeM. Hanme, y TeOpuju He IOCTOjH jeANHCTBEHO MULLIBEHHE O TIOJMY
MPUHIIUIIA OITOBOPHOCTH.

[Ipema munubewy npod. np H. Tuntmha, oqroBOpHOCT y CBOM
€THUMOJIOIIKOM 3HaYCHy je TojaM Koju o0yXxBaTa: pejl, yTBpheHa mpaBuia
MOHAIlIaka y CaJICjCTBY Ca aKTMBHOCTHMA U MjepUiMMa Koja Tpeba ja
00e30mjesie ’UXOBO MOLITOBAGE, alld U [IUjelIi KOMILJIEKC YCIIOBAa BE3aHUX
3a IPEBEHTUBHO JIjeJIOBabe, KaKo OU Ce YCIOCTaBUIIa OATOBOPHOCT Y CBOM
MO3UTHBHOM acleKTy. AKTHBHA (IO3UTHBHA) OATOBOPHOCT YKJbYUYyje HY>KHOCT
Jla ce BO/IM padyHa o Beh U3BPILCHOM JIjelTy U O lerOBUM IOCJbeIuIaMa, ajid
je oHa ycMjepeHa He caMo Ha mporniocT, Beh u Ha 0yayhuocr.?

Hctu aytop cmarpa Aa OITOBOPHOCT €THMOJIOLIKHM IMOTHYE O]
(dhopMmyia puMcke cTunymnamnuje: respondense 7 — spondeo, a nouppasymujea
OBJIALITEH-E M 00aBe3y Jla Ce BIACTUTO MOHAIIAKE YPEIH ITpeMa IpaBriinMa
U CXBaTambHMMa Koja I0 OIIITEM CYIy BOJE Ka MPABHIIHOM IOHAIIAY, U
OJIFOBOPHOCT YKJbyuyje MOBpPEAY TaKBe 00aBe3e U 300T Tora IoJBPraBame
onpehennm cankmnujama.* YTONIHMKO je OJTOBOPHOCT HY)KHA TOCIHEAUIIA
OBJIALITEHA Y 3HAYCHY PeaKilije APYIITBEHE 3ajeIHUIIC Y CMUCITY H3PaKeHE
0CyJ/Ie CKPUBJBCHOT MOHAIIAka U IPUMjeHe oAroBapajyhux cankuuja.’

1 [II. dumutpujeBuh, Ynpasuo npaso (onmwmu oeo), kwura npyra, IIpaBHu ¢daxynter y
Hunry, Hum, 2008, ctp. 279.

2 J. I'panamaesuh, Jucyuniuncka 002080pHOCH pAOHUKa y Cejemiy usmjena u OONyHa
3axona o yopyoscenom pady, Tomummax [IpaBror dakynrera y CapajeBy, 06poj: XXXV/87,
Capajeso, 1987, ctp. 90.

3 H. Tuntuh, Onfiu npobremu y opeanusayujama yopyscenoz pada, OIrOBOPHOCT Yy
opraHu3anyjama yupyxeHor pajga, CaBpemena axMuHucTpanyuja, beorpan, 1978, crp. 25.

4 H. Tunaruh, Paono u coyujanno npaso, kiwura npsa: pagan oqaocH (1I), Hapoxne HoBuHE,
3arpe6, 1972, ctp. 577.

5 Ibid.
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Ipod. np I1. AumurtpujeBuh non oaroBopHourhy noapazymujeBa
o0aBe3y, OJTHOCHO JIy>KHOCT 32 U3BPIICH:E OjpeljeHor moca, a Koja ce Be3yje 3a
KOHKPETHE T0jeIMHIIE I KOJICKTUBUTETE, OJTHOCHO OpTraHe U OpraHu3aluje.
OnaroBapar 3HauM MOJIAraTH PauyH HEKOME 3a COICTBEHE MOCTYIIKE, KOjU
OJICTYTIajy Ol YCBOjEHUX, BaykehnX mpaBuiia MoHalama, yCJbell uera Mory
HACTYNHTHU ofipel)eHe MITeTHE MOCIHEMIIC 110 JIHIIC 32 KOje Ce yTBPIH Jia 3a
CBOje TIOCTyTKe Tpeba a oaroBapa.® Y cy0jeKTHBHOM CMUCTY OATOBOPHOCT
ce cBonu Ha ocjehame cyOjekta aa Tpeda na oarorapa, y cMuciy ocjehaja
oznroBopHocTd. Ca 00jeKTHBHE TauKe IIIEIUIITA, OATOBOPHOCT IPETIOCTABIbA
YUHCHUILY JIa JH j€ OITOBOPHU CyOjeKT M3BPIIMO MOCA0 UIIH HUjE, OJTHOCHO
Jla JIM je MOCTYITHO y CKJIay ca CBojoM o0aBe3oM. OATroBOpHOCT U 00aBe3a
yBHjeK Uy 3ajeqHo. buTaH je cam akT unmerma, OAHOCHO Heunbema. [Ipema
TOME, OIFOBApaTH 3HAYH TI0JIAraTH padyHa JIpyruma 3a CBoje MoCTynKe Koju
HUCY y CKJIa/ly ca IpyLITBEHUM IpaBUIMMa TIOHAIlamha U TPIUTH ofpehene
HoCJbeIHIIe 300T HEMOMITOBaka UCTHX. OIrOBOPHOCT MPECTaBIba ,,IPOrPaM
noHaImama™ Kojer ce cy0jeKkT Huje mpuapKaBao.’

OnroBopHOCT ope1 pena, yTBpheHuX IpaBuiia HoHAIIakba, MeXaHu3aMa
U Mjepa Koje Tpeba na 00e30ujesie BIUXOBO MOMITHBAKE, 00yXBaTa U jeJHO
1[1jeJI0 TIopyYje YCIIOBa, eieMeHaTa U acreKara Be3aHUX 3a MPEBEHTUBHO
JljeJIoBame, Kako OU ce IITO je Bullie Moryhe ycrnocraBibalia 0JrOBOPHOCT 0€3
CTpaxa, CTPOr0oCTH, CAHKIIMja U APYTUX Mjepa. ONroBOPHOCT MO/Ipa3yMujeBa
U OJITOBOPHOCT YOBjeKa, IPpyIe, OpraHa uii ApyTHUxX ApyIITBEHUX cyOjekara
3a cTame y ofpeheHoj odiactu oxHoca. Ha TOM OCHOBY OATOBOPHOCT Ce
o0jalmaBa U Kao CIIOCOOHOCT M 1y )KHOCT OJIr0Baparma Ha U Taba 0 Y YHEEHOM
unu npomnymreHoM. Takohe, mon oaroopuomrhy ce moapasymujeBa u
CIOCOOHOCT BpIlIEHa IIPaBa 1 00aBe3a U CHOIICHA OJTOBOPHOCTH M CAaHKI[H]a,
jep onpehena uia HUCY crocoOHa y 1y XOBHOM, OJTHOCHO MEHTAJTHOM CMHUCITY
Jla HOpMaJIHO YIIPaBJbajy CBOJUM IMOCTYIIMMA, JIa MPEY3uMajy mpaBa u
obaBe3e 1 1a Oy/1y OZIrOBOPHA 3a CBOja YN bCHHA, HEUNHCHHA, OHOCHO YOIIIITE
HoHamama.?

6 I1. Jamutpujesuh, op. cit, ctp. 280.

7 Ibid.

8 M. Kenosuh, Padna oucyunnuna y camoynpasnom cucmemy ooeoséoprocmu, CBjeTIOCT,
Capajeo, 1980, ctp. 18-19; O mojmy onrosopHocty Buaum Buite: b. XKernnh, Paono u coyujanto
npaso, Jloroc, Crmnt, 2001, ctp. 247. ¥V cBakoj npaBHO ypeheHoj nprkaBu KOHCTUTYHIIE Ce
W Jjellyje YiTaB jeJlaH CUCTEM Pa3IHYUTHX OOJIHKa OTOBOPHOCTH KOjU je y Hajehoj Mjepu
npwiarohen cucremy Bracta. C 003UpoM 1a ce paju O CHCTEMY, OH YBHjEK IOAPa3yMHjeBa
CIIO)KCHOCT PA3IMYUTHX OOJIMKA OIrOBOPHOCTH. [IpHHINI OATOBOPHOCTH HMMa H3y3€THO
BEJINKH 3HAYaj y CBAKOj JPXKaBU M y CBAKOj JAPYLITBEHO] 3ajefHHIH, jep TJje He MOCTOjH
OZATOBOPHOCT, HEMa HH IIpaBHe JIpxkaBe. HamMe, cBako HecnpoBoleme 3akoHa MoKa3arelb je
HensrpalheHor cucTeMa OJroBOPHOCTH, OJHOCHO OH je y ofpeheHNM JpyIITBeHNM yCIOBHMA
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Hawume, 0JIrOBOPHOCT je IIMPOKA MOJUTUYKA, COLUONIOIIKA U TPaBHA
kateropuja.’ I[IocToju U Kao ONIITa KaTeropuja y APYIITBEHOM CHCTEMY,
aJii ¥ Ka0 HOpMaTHBHA KaTEropuja, OJJHOCHO Kao mocebdaH OOJIMK IpaBHE
OJICOBOPHOCTH 4YOBjEeKa: a) 3a MOCTyIName CYyIpPOTHO 3a0paHu, Wiu 0)
3a MPONyIITamke JYKHOT TOCTyMama, alldi U y3 YTBphHeHH Kay3ajJHU
KOHEKcUTeT u3Mehy cyOjekTa u akuuje; B) Jia je TaKaB YMH WUIU MPOITYCT
[IPaBHO PEJICBAHTAH, U T) Jia [I0CTOj¢ IIPABHE CAHKIU]E, KOje JIMINABA]y HIIH
OrpaHWYaBajy OAroBOpHY 0c00y ompeleHor crama, UMOBHUHE | CIL.!°

2. BpcTe 01roBopHOCTH

C 003upoM Ha 3Ha4a] U KOMILIEKCHOCT HHCTUTYTa OATOBOPHOCTH,
MHOT0OpOjHE Cy U BeroBe Kiacupukaiuje, mpeMa pa3IuauTHM 0CHOBaMa.

IIpema cxBaramwy mnpodecopa J. Dophesuha, mocroju HEKOIHMKO
KJacuduKalja OArOBOPHOCTH, Ha OCHOBY Pa3JIMYUTHUX KPUTEPHjyMa, a
TO cy: 1) Ha OCHOBY BPCTE OffHOCA U O0JIACTH MCIOJbaBama: MOJTUTHYKA,
MoOpaJjiHa, KpUBUYHA, KBa3W KPUBHYHA, TUCIUIUINHCKA, aIMUHUCTPATHBHA
U MaTepujajHa OJrOBOPHOCT; 2) HAa OCHOBY HOCHOIIA: MHIAMBHIyajHA
Y KOJICKTHBHA OIOBOPHOCT; 3) HA OCHOBY OO0jeKTa Ha KOJU CE€ OJHOCH H
HoCJbe/IMIIA: INUHA, TPOo(ecuoHa Ha U IPYIITBeHA; 4) Ha OCHOBY KpyTa Ha KOju
Cce OIHOCH U JIOMallIaja: CrioJballliha  YHYTPallliba OATOBOPHOCT; 5) HA OCHOBY
CTPYKTYpE: XHjepapxujcka, ONpOKpaTcKa, HCTOPH)CKO-TPaJUIIMOHATUCTHYKA,
JIEMOKpaTCKa M caMOyTIpaBHa; 6) Ha OCHOBY MOCJbE/IUIIA: Ka3HEHA, OAIITETHA,
ocyhyjyha u MopaJiHO penpecuBHa; 7) Ha OCHOBY OpraHa Koju je ImpeTpeca u
poIieaype: CyacKa, MOTUITH]CKa, MHKBU3UTOPCKA, (GopyMcka u MacoBHa.!!

IIpodecop H. Tuntuh je neduuucao Builie BpcTa 0JrOBOPHOCTH,
U TO MpeMa LHJbY, ONCETY, OCHOBY, Cy0jeKTY, HHTE3UTETY, UTA., KA0 IITO
Cy: MUPEKTHA U MHAMPEKTHA, IPUMapHa U CyOCHIujapHa, MHIMBHIyaTHA
M KOJICKTUBHA, YyTOBOPHA M BaHYTrOBOPHA, CyOjeKTHBHa M O0jeKTUBHA,
OrpaHHYCHa M HEOIpPaHUYEHA, MHTEPHA U EKCTEePHA, MOJIUTHYKA, Ka3HCHA,

3amao y Kpu3y. 300rT Tora NpaBHH CHCTEM jeqHe JApxaBe (QYHKIMOHHIIE Yy Cpa3MjepH ca
OCTBapHBamkEeM Hadella OATrOBOPHOCTH. [bid.

9 H. Tuntuh, Paono u coyujanno npaso, xwura npsa: pagau ognocu (1), Haponue nosnne,
3arpe6, 1972, ctp. 578.

10  /bid. Uctu ayTop HaBOAM Oa CBakM OOJMK IIpaBHE OJIrOBOPHOCTH HMMa HMMa TPH
¢yHknuje: 1. mpeBeHTHBHY (12 OABPATH OJ] BPIICHa 3a0paeHUX YMHA WX Of] TPOITyIITakha
H3BpIIEHA TY)KHOT ITOHAIIamka); 2. perpecuBHY (1a MPUMHUjeHHU CAaHKIH]y) U 3. pernapaTopHo-
KOMITCH3AIHOHY (J1a C€ yCIOCTABH MPHjalllbe CTambe, OHOCHO Ja ce HaKHaW mTeTa). /bid.
11 J. Bophesuh, O camoynpasnom u odzosoprom Opyuimay, Cuyxobern muct COPJ,
Beorpan, 1971, ctp. 73-75.
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AJIMUHUCTpPAaTUBHA, TUCHUIIJIMHCKAa U UMOBUHCKA, XOpPHU30HTAaJIHA U BCPTU-
KaJiHa, jeTHOJMMEH3NOHATHA U BUIIICTHMCH3HOHATHA, UT/L.2

Hanme, OCHOBHA MPETIOCTaBKA 32 OJrOBOPHOCT HaJla3H Ce Y HEIo-
HITOBamy ofipeheHuX y ApymTBy BaxkehX HOpMU WIIH TIPaBUIIa IOHALIAMA,
BaHMpaBHUX WK TpaBHUX." [Ipema ToMe, MOT'Y ce pa3IMKOBAaTH BaHIIPaBHA
¥ [IPaBHA OJIrOBOPHOCT.

BanrpaBHa OJIrOBOPHOCT IOjpa3yMujeBa IMOBpeay oxapehenux
BaHIIPaBHUX, OJHOCHO MOpPAJIHMX IpaBHa MoHamama. OCHOBHE BpPCTE
BaHIIpaBHE OJI'OBOPHOCTH Cy MOPAJIHA (ETHYKA) U MOJUTUYKA OATOBOPHOCT.
Wako HauenHO BaHIIpaBHE, IOMEHYTE BPCTE OJITOBOPHOCTH, Y oapeheHuM
Clly4ajeBHMa, MOTY MPOU3BECTH U MPaBHE MOC/bEAMIIC TI0 PaIHH OTHOC,
OJIHOCHO TIpaBa u o0aBe3e U3 paJHor ogHoca. "

[IpaBHa OATOBOPHOCT MPETIIOCTaBJba MPABHH ACTUKT. TO je CBaKoO
OHO JIPYIITBEHO MOHAIIAKkE KOje je HEJAOMYIITEHO ca CTAHOBHUIITA IIPaBa,
OAHOCHO APYIITBCHO HCIIPUXBATIbUBO IMOHAIIAKE Ca IVICAHIITA Ba)KehI/IX
NpaBHUX HOPMH, jep C€ TAaKBUM IMOHAIIAHEM, OJHOCHO YHMEHCHEM HIU
HeUYHbEHheM Bpujeha mo3uTHBHO mpaso.'> 3aBHCHO 071 BpPCTE MpaBHE HOPME
Koja je moBpujeheHa, mpaBHU JEIUKTH MOTY OUTH pa3IH4MTH: rpaljaHcku
WJIM UMOBHUHCKHU, KPpUBUYHU, YIPABHU U JUCLHUIITIMHCKU. HpaBHI/I I[CHI/IKTjC
BUJbMBO, IPOTUBIIPABHO U IO IMPAaBUJIy CKPUBJHCHO IOHAIIAKC ITPABHUX
cyOjekara, OTHOCHO (PM3UYKUX W MPABHUX JIMIA KA0 YUYHHMIIAIA TTPABHOT
JeauKTa.®

[IpaBHa OArOBOPHOCT jecTe MPETHOCTABKA 32 IPUMjEHY CaHKIIHja 300T
HOBpeJie MK yrpokaBama npaBa. OAroBOPHOCT KapaKTEPUILe APYLITBEHA
oCyaa MpPOTHUBIPABHOI IOHallakba, OAHOCHO YMEKCHAa HWJIM HCUULCHA
oAroBopHOr cy0jexkTa. Haj3as, mpaBHy 0JITOBOPHOCT KapaKkTepuIlly u oapeheHe
HeraTUBHE MOCJbEANLIE KOje jecy 3BjeCHa JINIIaBamha (IMOBHHCKA MIIN JINYHA)
KOje TPIU OArOBOPHO JsunIe."”

ITpaBHa OATOBOPHOCT CE MOXE MaHU(ECTOBATH KA0: JUCIIMITIIHCKA,
MaTepHjaliHa, MPEeKpIIajHO - aIMUHUCTPATUBHA, TPUBPEIHO — IPECTYIHA U
KpUBUYHA OATOBOPHOCT. MehyTrm, 3a cybjexTe pajHor onHoca oj Beher cy

12 H. Tunrtuh, Paono u coyujarno npaso, xmura npsa: paguau onqnocH (1), Haponue HoBuHe,
3arpe6, 1972, ctp. 578.

13 . [MapaBuna, Paono npaso, Ciiyx0eHu rnacHuk, beorpam, 1998, ctp. 123.

14 Ibid.

15 II. Aumurpujesuh, op. cit, crp. 280-281.

16 J. Pagummh, Obaueayuono npaso, (onwmu deo), C.A.M. Koncanrunr nenrap, beorpan,
1993, cTp. 183.

17 II. Aumurpujesuh, op. cit, ctp. 282.
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3HaYaja MpaBHE OJI'OBOPHOCTH KOj€, Y 3aBUCHOCTH O] CiIy4aja, MOry OUTH
aJTepHATHBHE U KyMyJaTHBHE."®

3. OcHOBHE KapaKTepUCTHKE IMCUUIIJINHCKE OITOBOPHOCTH

INoHamrame Ha pajy WM Y BE3H Ca PaJOM CarjiaCHO MpaBUIMMa
IMO3UTHUBHUX PAJHOIPABHHUX HOPMU MMa 3a OCHOBHU IIWUJb MMPaBUJIHO U IITO
yCIHjelIHuje OJBHjame Ipolieca pajia, OJHOCHO MOCTH3aHke ONMTUMAITHUX
pesyaTara y paay 3a MocjaoaBiia, paaHnKa U JPyIITBO Y IjeTuHM.”

Pagnunm 3a cBOj pajJi CHOCE NMYyHY JIMYHY OJTOBOPHOCT, KOja ce
KOHKPETHU3Yje Y AUCIUILINHCKO]j, MAaTEPHjaIHO] U KPUBUYHO] OITOBOPHOCTH.
3a pas3juKy OJ] CUTyallhje y KOjoj OHH HCTYyIajy Kao rpahaHu y CBOM
IPUBATHOM JKMBOTY, BaH npeay3eha u ycraHoBe, Hallle TTO3UTHBHO TIPABO
npeasuha noceOHy AUCHUTUIMHCKY, MATEPHjalIHy ¥ KPUBUYHY OITOBOPHOCT
KOje MPOM3KIIa3e Mo OCHOBY PaHOT OIHOCA, U3 CBOjCTBA PAJHUKA U FbUXOBOT
noJiokaja. JIuCIuIInHCKa OITOBOPHOCT j€ YBUJEK Y Y3POUHO] BE3H Ca PajioM,
OJTHOCHO (DYHKIIMjOM OJ CTpaHe pajHKKa. 300r Tora je npaBHa mpeTiocTaBKa
Jla je y4uberha Ol CTpaHe pajHUKa MPUIMKOM 00aBibatba pajgHe 00aBe3e u
JY)KHOCTH WJIM Y BE3H ca OBUM 00aBJbarmbeM.”

JIMCUMIIMHCKA OATOBOPHOCT 3alOCICHUX je OITOBOPHOCT 3a
CKpUBJbEHY TMOBpENy pajHe obaBe3e W 00aBe3e MOHAIIAmka MpeaBuleHe
3aKOHOM, KOJICKTUBHUM YT'OBOPOM WJIKM APYTIMM OHNIITHM IIPaBHUM aKTOM
— MPABUJIHUKOM O pajy, Ka0 U YrOBOPOM O pajy, 3a Kojy ce Moxke u3pehu
3aKOHOM U JPYTHUM OIIITUM aKTOM NpeBul)eHa TUCIMIIIMHCKA CAHKIHU]ja,
y IIHJbY OCHTypara YCIjelurHor (pyHKIIMOHHCakha MOCI0/IaBla, OTHOCHO
YHYTpallbe KOXe3uje paJHe rpyIrie, bUXOBOT KOJCKTHBHOT HHTEpeca, Kao U
odyBama ojpel)eHnx crtanmapaa Koju uMajy edexte BaH mocioaaBua.”!

IIpema TOME, AUCHMILUIMHCKA OATOBOPHOCT je MoceOHa IpaBHA
OITOBOPHOCT?? paIHUKA 32 CKPHUBJbEHY MOBPEY PaHE AUCIHUILIHHE, 3 KOjy

18 1. ITapaBuHa, op. cit, ctp. 123.

19 Ibid., ctp. 124.

20 A. Banruh, M. JlecnioroBuh, Ocrosu paonoe npasa Jyzocnasuje u ochoguu npobiemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1968, ctp. 253-254.

21 b.Jlybapna, Y800 y paono npaso, Ilpasuau daxynrer Yausepsutera y beorpany, beorpan,
2014, ctp. 242; O mojMy TUCHUILTHHCKE OATOBOpHOCTH BuaW Buine: H. TunTtnh, Paono u
coyujanno npaso, kiura npsa: pagan ogqaocH (1), Hapoxne HoBune, 3arpe6, 1972, ctp. 588;
I1. JoBanosuh, Paono npaso, IlpaBan dpaxynrer y Hosom Cany, Hosu Cap, 2015, ctp. 310;
b. Jlybapma, Paono npaso — Pacnpasa o docmojancmey Ha pady u coyujarnom oujanozy,
[IpaBan daxynrer Yrusepsurera y beorpany, beorpan, 2013, crp. 607-609; C. Hdenuh, J.
I'pamanruesuh-Cujepunh, Paono npaso, Maructpar, Capajeso, 2003, ctp. 313.

22 B. Cmumosuh, Jucyunnuncka 002080pHocm 3anocieHux npema nogom 3axkony o paoy P.
Lpne I'ope, llpasuu xusor, 6p. 10/2003., beorpan, 2003, ctp. 871.
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je mpenBulena noceOHa TUCIUTUIMHCKA CAHKIU]a, OJHOCHO 32 KOjy CE U3pUYY
HpoMKcCaHe AUCIHUILIMHCKE Mjepe o/ OBJIAIINCHUX OpraHa y mpomHcaHOM
noctynky. Ty je pujed o OATOBOPHOCTH 3a HECaBjeCHO, HeyckiiaheHo
noHamame. J[pyrum pujednma, 0 OArOBOPHOCTH HEOATOBOPHHX.” OHa
HpHUIaa NaToJorujy )KUBOTA U Y3POK je Hedera IITo je MTeTHO.>

OAroBOpHOCT paJiHMKa 3a IMOBpeae paiaHux obaeesa (pajHe
JHCIHUILIMHE) je OATOBOPHOCT KOjy KapakTepHiie ociiodahame pagHuKa of
CBaKe CaMOBOJbE U IIPOU3BOJBHOCTH, aJI O€3yCIIOBHO 3aXTHjeBa OJATOBOPHOCT
pajiHuKa 3a MOBpe/e MPOIKCca, OJHOCHO 3a TMOBpE/E CONCTBEHUX 00aBe3a
WIN TIpaBa Ipyrux pagHuka.”> Hamme, y ciiy)KOCHUYKOM JUCHUILITHHCKOM
1paBy, AUCIHUILIMHCKA OATOBOPHOCT IPXKABHHUX CIYy)KOCHHKa yTBpheHa je
Ka0 KOHCEKBEHIIa CHEeU(PUYHOT PaHOMPABHOT OJHOCA, 32 CBaKy MOBpPELY
ciryx0eHe y>)KHOCTH, KOjy OBa JIMIIa YYUHE CBOJOM KPUBHUIIOM, & HAPOYHUTO
aKo CIyKOCHHUK ITOBjepeHE MOCIOBE U 33/1aTKE HE BPIIH CaBjECHO M YPEIHO U
aKo ce He MPHIpKaBa 3aKOHa U IPYTHX IIPOIKCa WK [IPaBHIIa MIOHAIIAkba Ha
pany uiu y Be3u ca pagom.*® JIUCIUIITNHCKA OrOBOPHOCT 3aXBara JAp)KaBHEe
CITy>)KOCHUKE KOjH NP BPIICHY CIYKOe WIN U3BaH e MOBPHUjEIE CBOjY
CIy’)KOCHY WIIM pajiHy AYKHOCT (AMCIHILINHY), UK HApyIIe YTIe Ciyxk0e
WK cily>kOeHuKa. JIUCIUITMHCKA BIACT MMa IIHJb J1a OJ[p)KaBa AUCIUILTHHY
U pell y KaJpoBUMa JP)KaBHUX CITyKOeHuKa.?

butHa oOusbexkja MUCIHHUILIMHCKE OJTOBOPHOCTH, KAaO jEIHOT O]
00JIMKa IpaBHE OITOBOPHOCTH CY HCHA WHAMBU/IYATHOCT U KOHKPETHOCT, &
WHTEPBEHIIM]a IPABHOT IOPETKA CE jaBJba y TPH CTaAMjyMa: a) y onpehuBamy
OJICOBOPHOCTH, JijeJia U CaHKIIMja 3a CJIy4aj MOBPEAC PajHE JUCIUILINHE,
0) y onpehuBamy oprasna u npaBuiia NOCTYIKa; B) Y IpaBUIUMa H MjepaMa
U3BPIICHA U3PEUCHUX CaHKIHja.”®

23 3a pa3nuky oj JpYIITBEHE OATOBOPHOCTH, KOja Ce€ OCTBApyje y XUTHjeHH APYIITBEHHUX
OZIHOCA W Be3yje Ce 3a CaBjeCHO BPIICH:E paJHUX U JIPYTHX APYIITBEHHX oOaBe3a, IpaBHA
OZTOBOPHOCT j€ OJI'OBOPHOCT 3a HECaBjeCHO BpIIeH-e obaBe3a. J[pyrum pujednma, IpymTBeHy
OZATOBOPHOCT OMCMO MOIIIM O3HAUUTH KAa0 OATOBOPHOCT OTOBOPHUX, a IIPaBHY OATOBOPHOCT
Ka0 OJITOBOPHOCT HEOATOBOPHUX... OmmupHHje 0 Tome Bujetu: 3. MBomesuh, M. MBomesuh,
Hucyunnuncka u mamepujanna oozoeoprnocm y paonom oornocy, Imocapujym, beorpan, 2000,
cTp. 7.

24 3. UBomesuh, Jucyuniuncrka oocosopnocm no 3axomny o pady Penybnuxe Cpncke, Pagau
onHocu y Pemyonumm Cprickoj, 300pHuK panosa, beorpam, 2006, ctp. 134.

25 B. bpajuh, Paono npaso, CaBpemena anMunuCTpanuja, beorpax, 1991, crp. 341-342.
26 C. Hdenwuh, J. I'pananruesnh-Cujepunh, Paono npaso, Maructpar, Capajeso, 2003, ctp.
323.

27 W. Kpbexk, Juya y Opoiwcasnoj cayscou, VznaBaukn 3aBoj JyrociaaBeHCKe akaJieMuje
3HAHOCTH U yMjeTHOCTH, 3arpe0d, 1948, ctp. 87.

28 H. Tuntuh, Paono u coyujarno npaso, xmwura npsa: pagau onxocu (1), Haponue HoBuHe,
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VYuumeHa pajii-a moBpee pajHe odasese, o/ oape)eHHM yCIoBUMa 1 Y
onpeheHuM cutyanmjama, Moxxe OMTH, Kao )KHUBOTHU Aoralaj, peneBanTHA U 32
MpUMjeHy IIPOITKCa O OTOBOPHOCTH 32 IITETY, KPUBUYHO JIjEII0 HITH MPEKPIIIA].
Moryhe je, 3Haum, 1a paJHUK 32 HCTY pajiby OAroBapa U JUCHHUIIIUHCKH,
U MaTepHUjaTHO, M KPUBUYIHO U TpeKpiiajHo. OB 00IHIIM OATOBOPHOCTH CY
noceOHO ypel)eHr M CaHKIIMOHUCAHU, & IbHXOBO KyMYJIHPAHE 3aBUCH O]l
Tora jia i onpehenn xuBoTHH foralaj nokpehe nian He nokpehe mponuce
pa3IMYUTHX MPABHUX OATrOBOpHOCTH.” [lapasesHOCT OBUX OATOBOPHOCTH
TOBOPH O FKbUXOBO] MTOTITYHOj CAMOCTAIIHOCTH. Y Mpakcu ce Hajuennhe cpehe
HapajieaTHOCT AUCIUITMHCKE U KPUBUYHE OATOBOPHOCTH.*® OCHOBHH pa3Jior,
HITO y CIIy4ajy mapajieIHe OATOBOPHOCTH (KPUBHUYHE W AUCIUILINHCKE)
3a jelHy MCTYy pajiby He J0Ja3u JI0 IpuMjeHe Havena non bis in idem, je
y TOME IITO je ayTOPUTET mpecyl)eHe cTBapu HENMPUMjEHUB Ha OTHOCE
u3Mel)y penpecuBHUX OopraHa J[Bajy pa3jMYUTUX MOpeIaKa jypUCIHUKIIU]e.
He3zaBucHOCT TakBUX TMOCTyIAaKa OTKJIakba OCHOB U MOTYNHOCT IpHMjeHE
Hauena non bis in idem, jep Ty He TIOCTOJH ,,idem™, a ,,idem’* je HEONXOAHA
IPETIOCTAaBKa 32 MIPUMjeHYy TOT Hayesa.’!

JucuuminHcKa 1 KpUBHYHA OJITOBOPHOCT CY CAMOCTAITHE M HE3aBHCHE
npaBHe ofAroBopHocTH. OTyma: 1) pagHUK OAroBapa 3a MOBpPENy pajHe
o0aBe3e M KaJ] HHje M03BaH Ha KPUBHYHY OJIOBOPHOCT; 2) KpUBHYHA TIpecyia
(cejenno na siu je ocyhyjyha ninu ociobahajyha) Hema ycnossbaBajyhe nejctBo
Ha IUCIUTUIMHCKY OJITOBOPHOCT paJHIKA (MAKO MOXKE HMaTH JIOKa3Hy CHary
y JHUCUMIIIMHCKOM TOCTYIIKY); 3) OAycTaHak OBJAnIheHOr TY’>KHOla Of
KPHBUYHOT T'OBCHha, HeMa yTHIIAja Ha IMCIUIUIMHCKY O[T OBOPHOCT pa/IHUKA;
4) onbujame onTyx0e Wik 00ycTaBa KPUBHYHOT TIOCTYIKA HE YTUUY Ha
MOryhHOCT U3pHLamba, OTHOCHO 3aKOHUTOCT TUCHUIUIMHCKE CaHKIIH]e.*

3.1. Cybopounayuja kao 0cnog OUCUUNIUHCKE 002080PHOCIU

JemHO 071 OCHOBHHX OOMJBEXKja paJHONPABHOT OIHOCA jecTe TpaBHA
cyOOpAMHUPAHOCT PaJHUKA PATHOM PeNy KOji IPOIHUCY]e TOCIOIaBall, aJIn
W y3ajaMHOCT IpaBa, 00aBe3a W OJrOBOPHOCTH cyDjekara y TOM OIHOCY.*

3arpe6, 1972, ctp. 588.

29 3. UBomresuh, op. cit, ctp. 135.

30 3. UBomesuh, Jucyuniuncka u mamepujanna oozosoprocm, [IpaBHO-eKOHOMCKH IIEHTap,
beorpan, 1983, ctp. 16.

31 H. Tunrtuh, Haueno non bis in idem y cucmemy oucyuniuncke ooeoeoprocmu, 300pHIK
[IpaBHor dakynrera y 3arpedy, ['on. XI-6poj 3-4, 3arpeb, 1961, ctp. 207.

32 3. UBomeswuh, Jucyunnuncka oozosopnocm no 3axomny o pady Penyonuke Cpncke, Pagan
onHocu y Pemyonumm Cprickoj, 300pHuK panoa, beorpam, 2006, ctp. 136.

33 II. Josanosuh, Paono npaso, IlpaBuu daxynrer y HoBom Cany, Hosu Can, 2015, ctp. 310.
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Cy0OopnuHaiija Kao IpaBHO 00MJBEXK]E PAJHOT OJIHOCA je Be3aHa Y3 CTaTyC
cyOopAMHUpaHOT pagHuKa.**

OBe CyIITHHCKE KapaKTEPUCTHKE PATHOT OJJHOCA yTHUY JIa PAIHHUK,
crynajyhu y pajJHM OIHOC, Ha OCHOBY 3aKJby4YCHOI YTroBOpa O pajiy,
OuBa MOTYMILCH U MOTYUABA CE MPaBUJIMMa PaIHOr pena, Koja cy My
HaAMETHYTa U KOja Cy HEIPUKOCHOBEHA, a KOja 3aXTHjeBajy Jia ce Ipema
paaHoj AUCHUIUIMHY, Tj. IpeMa HociofaBily uiu 1edy npenyseha jaBba
Kao nojpehenn u nocinyrHu u3Bpumial. OYurieHo, paau ce o u3HyheHoj
palHOj NMCHUILIMHHU TOIITO je CYHPOTHO IOHAIIamke CAaHKIIMOHHWCAHO
oaroBapajyhoM JUCHUIIITMHCKOM Ka3zHOM. Taj Beh MmoonaBHO yKOpHUjeHEeHN
HETaTUBHU MPUCTYI OATOBOPHOCTH MMa 3a TOCJbEAUIY AUCIUILIMHOBAHO
MOHAIIAKE PaTHUKA, aJIU HE Ka0 Pe3yJITaT lbUXOBE BOJbE U OTPEOE 32 TAKBUM
MOHAIIAFHEM HETO MPBEHCTBEHO KA0 UCXO EKOHOMCKE MpHHYIE.

JIMCUMIIMHCKA OATOBOPHOCT C€ 3aCHHUBAa Ha MOCEOHOM OHOCY
cyOopnuHaiuje, a TUCIUILTMHCKA BIACT IPOUCTHYE U3 MOTPEOe 1a ce OAPIKU
pen 'y obaBibamwy oapehenux pajgnux GyHkuuja. JucuurinHcka opamihema
Crajajy y KpyT XHjepapXxujcKux oBaminerma MocaoaaBia (Hy»KHO cy Be3aHa
y3 XHjepapXHjcKu MPUHIHUI U Y3 XUjEPApXHUjCKH OHOC), Ma YKIbYUY]y
XUjepapXHjCcKy CyIpeMallnjy Mmocjiojaslia u oarosapajyhy cyOoopauHanujy
pannuka. Ctora je HeNojMJBHBO MOCTOjambe CylpeMallnje U XHjepapXujcKor
0JIHOCA, a JIa HE MOCTOje U CPEeICTBA KOjuMa OU ce OHU MOIJIH OcTBapuTH. la
Ou ce TO TOCTHTIIO, MOTPeOHA je MpHjeTHa CaHKIHjaMa pHje Hero MTo je
,,[IPABHJIO TIOHAIIAkha Ha pajly* moBpHjeheHO, U TOmEHhe OJHOCHO MPHMjeHa
3anpujeheHe CaHKITHje HAKOH IITO je 10 TIOBPEIEe A0,

Y 1paBHOj TEOPUjU CE paclpaBba O OCHOBY JIUCIHUIIJIMHCKE BJIACTH
medona npeayseha — nocnonapana. CBaka ApYIITBEHA OpraHu3aliuja
IPETIOCTaBJba MOCTOjabe NUCIUIUIMHCKE BIACTH, OJHOCHO oBialihema
3a yTBphHBambe MoBpena pagHux 00aBe3a U U3PHIAKHE AUCIUILTHHCKUX
caHkija. MehyTum, nuTame je Koju je U3BOp, OJIHOCHO OCHOB T€ BJIACTH.
V IOKTpHHH TOCTOje JIBHje CYNMpPOTHE KOHIenmuje.>” YroBopHa Teopuja
OCHOB JIMCIUIIMHCKE BJIACTH HAJa3H Y CI000THOM PUCTAHKY PaHHKA HA

34 H. Tuntuh, Padno u coyujarno npaso, kxwura npsa: pagau oxgnoc (I), Haponxe nHosnne,
3arpe6, 1969, ctp. 360.

35 J. I'pamamraesuh, op. cit, ctp. 89-90.

36 H. Tuntuh, Haueno non bis in idem y cucmemy oucyuniuncke ooeoeoprocmu, 300pHIK
[IpaBHor dakynrera y 3arpedy, ['on. XI-6poj 3-4, 3arpeb, 1961, ctp. 206.

37 A. bantuh, M. [lecioroBuh, Ocrosu padnoe npasa Jyeociasuje u 0cHoHu npoodnemu
coyuonoeuje paoa, CaBpeMeHa agMUHHCTparyja, beorpax, 1976, ctp. 241; Bume o Tome
Buau: b. JIybapna, Paono npaso — Pacnpasa o oocmojancmey na paoy u coyujaniom oujanozy,
Beorpan, 2013, ctp. 609-611.
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OCHOBY YTOBOpa O pajy Jia ce MOJBPrHEe BIACTH MOCIOAABIA J]a OPraHU3yje
U yIpaBjba MPOLECOM pajia, Kao U Ja M3pHue AUCIHUILTMHCKE CaHKIHje 3a
noBpene pagHux obasesa, Koje ce Mo mpaBmiry Oimxe oapelyjy ommtum
aKTOM, OJIHOCHO ITPAaBHIIHMKOM O pajly, Kao aHeKCOM yroBopa o pay. Tako, u3
yroBopa o paJy OJJHOCHO aHeKca YroBOpa 0 pay IMpou3miasi odaBes3a CBaKor
3aI0CJICHOT JIa C€ MOJBPTHE MMOCIO0aBYCBO] BIACTH Ja YIIPaBiba MPOIECOM
pana, 1a IoIITyje MPaBUIIHUK O Pajy, Kao H Jia Ce MOABPIHE AUCIIUILTHHCKO]
BJIACTH nocsofaBia. [IpemMa ToMe, paHUK npelyTHO mpUXBaTa MpaBUIHUK
0 pazny, jep je IpaBUIIHHK CaMO KOHKpEeTH3allHja Hauesa cyoopIuHanumje, Kao
CYIITHHCKOT 00MJbEKja YroBopa o paiay, Oyayhu jia ce caMuM yroBopom 0O
pajy He MOTY OJIPSIUTH CBE 00aBe3e Koje Ce jaBJbajy y MPOLECy paja Koju
YKJBYUYje BHIIIE 3a0CIeHIX. > YTOBOPHO] TEOPH|jH, TPUTOBAPA CE /1A j€ CYBHIIIE
HPOLIKMPUIIA HAYeI0 CyOOpAMHAIIM]E U3 KOTa CE U3BO/U AUCIUIUINHCKA BIACT
THIOCJIO/IaBIa, KA0 U JIa je Y MUTakby BjelliTauka MECAOHa KOHCTPYKI[Hja Koja
HE OJITOBapa PeajTHOCTHU Kaja ce paay O HABOJHOM IPUCTAHKY PaJHHUKA HA
npaBuja TUCUUIUIMHE yTBpeHa MPaBHIHUKOM O pajy Kao aHeKCOM yroBopa
o paxy.”

[Ipema MHCTUTYIIMOHATHO] HJIM CTAaTYCHOj TEOPUjU JHCIHUTIIIUMHCKO
paBO UMa CBOj M3BOP HE y YrOBOPY O paiy, jep ce OBO MPaBO BPIIH Y
CTBApHOCTH M OHJA KaJ HUje MpeaBuheHo yroBopoMm. Y CTBapH, OBIC ce
pajii o0 jeTHOM IpaBy KOje je HeIjeJbUBO O] MoJiokaja meda mnpeayseha.
JIMCUMIIIMHCKA BJIACT j& HEOIXO/[HA JIOITYHA U ITOTBP/a HOPMATUBHO] BJIACTH
¥ TIpaBa yIpaBJbamba, jep )KUBOT je/IHE 3ajelHUIIe OMo OM KOMIIPOMHTOBAH aKo
OJICOBOPHH ayTOPUTET HE OM MOTao Jia CAHKIMOHHUIIIC TIPaBHIIa PyKOBOhemba
koja ce Hamehy dnmaHoBuMa rpyrne. JJUCIMILIMHCKA BJIACT CE IpeMa ToMe
(dbopMupa CaMOCTAJIHO y CBaKOj HMHCTHUTYLUjH. Tako, IUCIUILIMHCKA
BJIACT HaJIa3W CBOj OCHOB Y IIpaBy ylpaBibama npeaysehem. OBo nmpaso
u3pakaBa CTame MOTUYMILCHOCTH pPaJHHUKA MOCIOAaBIly. To TpaBo je
MPUPOJIHA IIPEPOraTHBa MOCIOAABIA U HUje MOTPeOHO Aa Oyzae npenpuleHa
YTOBOPOM, OJJHOCHO MOCTOjH jeIHO CyOjeKTHBHO CTame KOje TPOU3niIasu
U3 yJaxkema pajJHuKa y HHCTUTYIH]y meda npenyseha, koju Bpiu cBojy
BJIACT Hapeadama min yycTBuMa. * THCTUTYIIMOHATHO] TEOpHjH ce ymyhyje
Kao OCHOBHH IIPUTOBOP TO Ja HE MPYyrKa rapaHildje y IOrJeny IpaHuIa
ympaBJbadke, OJHOCHO JTUCHHUIUIMHCKE BJIACTH, MOCCOHO Kaja je y MUTamy
MHCTUTYLMja npeay3eha, OMHOCHO KaJl ce pajid O OJHOCHMA MOCIIOIaBIa U
panHuka. Melytum, oBa npuMjenda je pejaTuBU30BaHa, jep je y CYACKO]

38 b. Jlybapna, Jucyunauncka oocosoprocm u xapmonusayuja npasa, I1paBo u npuspena,
0poj 5-8/2001., Tommaa XXXVIII, Beorpax, 2001, ctp. 241.

39 Ibid., ctp. 242.

40 A. bantuh, M. [leciotoBuh, op. cit, ctp. 241.
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IpaKCH yTBPHEHO MPaBHIIO Ja c€ yIpaBbayka, OHOCHO EheHA IOCJbenIa
— JIMCUMIUIMHCKA BJIACT MOpA BPILIUTH y IPaHUIIAMa KOje JUKTHPA J00pO
(GyHKIMOHUCAaKE HHCTUTYLH]E (YCcIjenrHo (GyHKIIMOHUCake polieca paia
kox mocnonasiia).! Haume, 6e3 003upa a 1M ce MpUXBaTH YrOBOPHA HIIU
WHCTHTYLMOHAJIHA TEOPH]ja, MOCIO0AaBall uMa oBaliheme Ha JOHOIICHE
HpaBUJIHKUKA O pay (HOpMaTHBHA BJIACT), OBJIaIINeHE 1a ypaBiba (M3BpIIHA
BJIACT), OTHOCHO IIPABO Ha OJIP)KaBaLE MjeCTa pajia Ha HauuH Jia ce 00e30ujenu
pell ¥ IPOAYKTUBHOCT, IITO yKJby4yje oBjiamhemne Ja KOHTPOIHILE paji |
MOHAIIAKE PAIHUKA, KA0 U JIa U3PUYIC TUCIIUIUIMHCKE Mjepe (IUCIIUIIIMHCKA
BJIACT) TIPEKO 3a TO OBJAINEHUX OpraHa, y IpOIMMCaHOM ITOCTYIKY.*
Bpiiewe IUCHMIUIMHCKUX oOByalihiekha y MOCCOHOM PEXKUMY
palHONpPaBHUX OHOCA CACTOjU C€ Y MPaBy HAMJICKHOT OpraHa Ja u3pudie
JUCITUIUTMHCKE CaHKIIU]e JAPYKAaBHUM CIIY)KOCHHUIIMMA KOJU YUYUHE TOBPEY
pajHKX, OAHOCHO CiIy)OeHux ayxHoctu.” OHO IITO je Beoma OMTHO
uctahu, jecte Ja JI0 Kpaja IeBETHAECTOr BUjEeKa, 3aKOHH HHUCY TpeaBulaiu
KaTaJor TMOoBpefa paJHUX AYKHOCTH ApKaBHHX ciyxOeHuka, Beh je
HAJJISKHHU CTapjelinHa AP)KaBHOT OpraHa MMao IpaBo Ja CIO0OO0IHO
Olljemyje TeKUHY YUUILEHE TOBpEC pajiHe TYXHOCTH, Y3 apOuTpapHO
yTBphHBame AUCIUIINHCKUX caHknuja.** KacHuje, pa3BojeM ympaBHOT U
palHOr MpaBa J0J1a3u J0 JOHOUICHA 3aKOHCKHUX U TMOJ3aKOHCKHX MPaBHUX
aKata KOjU Cy peryjucaji CBa MHUTama JUCIHUILUIMHCKE OATOBOPHOCTH
NpKaBHUX clykOeHnka. Hanme, paja IpiaBHUX CITy)KOCHUKA CIYKHU OMIITHM
UHTEepecruMa 1 QYHKIIMOHHUCARY ApKaBe. YIIPaBO U OCHOB JUCHHUTIIMHCKIX
oBiamihiema y MoceOHOM PeXKUMY PaIHHUX OJHOCA jJECTE CIYKEHE OIMIITEM
UHTEPECyY, ¢ 003UPOM J1a 3aKOHCKE HOPME O JTUCIHIIIMHCKO] OAATOBOPHOCTH
JpKaBHUX CITYKOCHUKa MPECTaBIbajy U TapaHIlfjy OCTBapUBama Mpasa u
cnoboma rpahana.”® TIpema ToMe, OCHOBHU ITUJHEBH JTUCITUILUIMHCKE BIACTH
y HOCeOHOM PEXHUMY PaJHUX OIHOCA Cy OJp)KaBamkhe AUCIMILIMHE U penia
y KaJIpoBHMa JP)KaBHUX CIYKOCHHMKA M 3aIITHTA ONIITHX HHTepeca.*’
'pannne OUCHUTIIMHCKUX oBJlamhema y MOCeOHOM PEeXHMY paJHHUX
oiHOCa IepUHUCAHE CY IIUPE Y OJHOCY Ha IPAHUIIC AUCIUIIMHCKE BJIACTH
y OKBHUPY OIIITET peKUMa pagHUX O1HOca. TaKo, IpKaBHU CIYyKOCHHUIU

41 b. Jlybapna, Jucyunnuncka oozosoprocm u xapmonusayuja npasa, IlpaBo u npuspena,
0poj 5-8/2001., Tommaa XXXVIII, Beorpax, 2001, ctp. 242.

42 Ibid.

43 Jb. Kosauesuh, /Ipasna cybopounayuja y paonom oonocy u remne cpanuye, IlpaBHu
¢axynrer Yausepsurera y beorpany, beorpan, 2013, ctp. 181.

44 Ibid.

45 Ibid., cTp. 181-182.

46 U. Kpoex, op. cit, ctp. 87.
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uMajy 00aBe3y Jia CBOjUM MOHAIIAKEM jauajy ay TOPUTET APKaBHE BJIACTH U
noBjeperbe rpalhana y apxkaBHy ciayk0y.?” Takohe, y obaBsbarsy MOCIOBA Y
OpraHuMa BIIACTH, AP>KaBHU CIY>KOCHHIIM CBOj€ AYKHOCTH Tpebda, OHOCHO
uMajy obaBe3y Ja 00aBjbajy 3aKOHHTO, HEMPUCTPACHO U MPABEIHO, TE CE
HOHAIIAKEM Ha Pay U Y BE3H ca PaJioM, MOPajy 3ajaratu 3a OCTBAPHBAbHE
U 3alITUTYy YCTaBa, 3aKOHA M JPYTUX IMPOIKCA, IPaBUia O paay Kao u
yTBpheHux mpasuia crpyke.*®

4. OCHOBHH €JIeMEHTH H YCJIOBHU AUCHUINIHHCKE OJATOBOPHOCTH

IpaBa U3 pagHOT OJJHOCA HACTAjy JaHOM KaJia paJHUK CTYNHU Ha paj
0 jeTHOM OJi TIPAaBHHUX OCHOBAa YTBphEHHX 3aKOHOM,* OJHOCHO, PaJHUK
oCTBapyje mpasa ¥ U3BpIIaBa 00aBe3e U3 PaIHOT OJHOCA JaHOM CTyTamba
Ha paa.>® Ox Tor JaHa pagHUK MpeMa TOCIOAABINY MMOCTaje TUCIUIUIMHCKN
O/IFOBOPAH, Ia My, 300T y4HbEHE OBPE/IE paHe 00aBe3e, yroBop O paay MOXKe
outn orkazan.’' Ca qpyre cTpaHe, ako JAp)KaBHH CIYKOCHHUIIH, MTPHIUKOM
obaBJbama pagHUX O0aBe3a M 3ajaraka, NOBpHjeae ClyKOeHe TyKHOCTH,
nokpehe ce nurame HUXOBE oAroBopHOCTH. Hamme, mocroje cyOjeKTUBHU
1 00jEKTUBHU YCIIOBU KOjH MOPajy OMTH UCITYH-CHH J1a OW paJHHK, OHOCHO
CITy’)KOCHUK JTUCIUITMHCKHU OJ[rOBapao 3a MoBpeay pajaHe obaBese.

JIMCIMIIITHHCKA OITOBOPHOCT jeCTEe OATOBOPHOCT 3a MOBPEAY pajiHe
JUCHMILIAHE, OJHOCHO 32 YYUE-EHO TUCIUIUIMHCKO ajeso. [Ipema Tome,
noTpeOHO je 1a TOCTOje OCHOBHU U OMTHH €JIEeMEHTH AUCIUTUTHHCKOT Jijera,
a TO Cy: a) J1a mocToju oxapehena pagHa qucHuIuIHa; 0) 1a MOCTOJU Hamal
Ha yTBphEeHy pajHy AMCUUIUIMHY; B) Jla je Taj HamaJ M3BPIICH OJ CTpaHe
pajiHKKa; T') J1a TOCTOjU y3pOUHa Be3a u3Mel)y pajiihe UNbCHha HIIH HEUHbeHha
pajHMKa U TIOCIBEIUIIE, OHOCHO MOBPE/E PaHe TUCIUILIHHE.

MelyTim, mocTojame AUCIUILIMHCKOT [jeIa JeCTe Hy)KHa IIPETIOCTaBKa
JHCIMITITMHCKE OTOBOPHOCTH PaIHHUKA, aJIH J]a OM ce IpeMa paIHUKy MOrJia
IPUMHUjEHUTH jeJIHa OJf TpeBUl)eHUX JUCIUTUIMHCKHUX CaHKIIM]a, TOTPeOHO
je na Oyay UCHyHEHH CYOjeKTHBHH YCJIOBH KOJU CYy BE3aHH 3a JIUYHOCT

47 Jb. KoBauesuh, op. cit, ctp. 182; YV tom cmucny Bumau: A. banrtuh, Komenmap 3axona
0 OporcasHum cydcoOeHuyuma, ApXUB 3a TMpaBHE W JPYIITBEHE Hayke, beorpan, 1949, ctp.
90-91.

48 C. Henuh, J. I'pamanraesuh-Cujepunh, op. cit, ctp. 323.

49 Y. 1, ct. 3. 3axona o pany (,,Cmyx6enn macauk Permyomuke Cprcke®, 6p. 1/16).

50 Y. 36, ct. 1. 3akoHa o pany (,,Cmyx6enn macuuk Pemyommke Cprcke®, 6p. 1/16).

51 3. Uomeswuh, Jucyunnuncka oozosopnocm no 3axomny o pady Penyonuke Cpncke, Pagan
onHocu y Pemyonumm Cprickoj, 300pHuK panosa, beorpam, 2006, ctp. 133.

52 A. bantuh, M. [lecioroBuh, Ocnogu padnoe npasa Jyzociasuje u ocHoHu npoonemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1975, ctp. 235.
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YYHHHUOIA JTUCIUTUIMHCKOT Jjelia 1 38 ’ber0B OIHOC IIPEeMa H3BPILECHOM Jjely.
Tu ycnoBu cy cibenehu: a) Ja je pajHUK U3BPLINO NOBpeny pajHe obaBese
CBOjOM KPHBHIIOM; 0) [1a je y TPEHYTKY H3BpIICha MOBpe/e OMO ypauyHIBHB.>

4.1. Iojam u yu.s paone oucyuniune

IIpouec pana y mpenysehy u ycTaHOBH, Tj. KOJ CBaKOT ITOCIO/aBIIA
OJIBHja Ce TTO]T HEMOCPETHUM PYKOBOJCTBOM Oipe)eHHX cTapjennta, mpemMa
YCTaHOBJLEHOM PEAY, OAHOCHO YHYTPAILIbEM [I0CI0BAY IOjEAMHUX CITYKOU
1 yTBpheHoj pajHoj MucIUIUTNHE. Ha Taj HauWH, pagHa TUCIUTIIINHA YiIa3u
Kao CacTaBHH, OUTaH €IEMEHT CHCTEMa OpraHu3allije paga Ko rnocnoaasma. >

TepMUHOIOMIKY HA3UB ,,JUCIIUIUINHA > Be3yje ce 3a JPYIITBEHY
OUCLUUILINHY, BOJHY, paiHy, CIY>KO€Hy IUCLUIIJIMHY WM pa3He Ipyre
JUCLUIIJINHE, ONHOCHO 3a CTEry, MOopelak, pel U MOCIYIIHOCT. Y TOM
CMHCITY, IUCLMILUTHHOBAHO TTOHAIIAE 3HAYH TTO/IBPraBame yTBpheHoM pey.™
MehyTum, y TEOpHjH HE TIOCTOjH CATJACHOCT 32 OBY BPCTY JAHMCLHUILINHE, Tj.
JUCLHUIITIMHE KOja ce 3aCHMBA Ha PaJHOM OIHOCY. [ 0BOpHU ce 0 AUCUUIUINHA
pana, paHoj U CITy)0€HOj TUCITUTUTHHH, O TUCIUTUINHY jaBHE (QYHKIIH]jE UTI.
Nako y Teopuju He IOCTOjH TEPMUHOJIOINIKA CATIIACHOCT, OMTHO j€ OAPETUTH
mTa o0yXBaTa OBa IUCITUTIIINHA, IIITA OHA TI0 CBOjOj CaJIPKUHU MPEICTaBIbA.
Axo ce mohe o1 pagHUX AYKHOCTH Y TOKY paja, OHJa je HajaJeKBaTHUJU
n3pa3 pajHa AUCLUIUIMHA, jep Ce Palu O JUCLUIIIMHY KOja C€ IPBEHCTBEHO
W TUPEKTHO OTHOCH Ha JIMYHU paj] paJHUKa HA paJHOM MjecTy.”’

IIpodecop 1. Kpbek nedpuHuUIE AUCTUTUINHY paga Kao HAJIIUPY
CIyOCHUYKY JTyKHOCT, KOja CTBApHO 00yXBaTa CBE JIY>KHOCTH CITOjeHE
ca BpIIEHEM CIIyk0e, U Koja ce MOXKe IOJHjeTUTH Y HU3 CIIeIHjaTHIX
ayxuocTi.> TIpodecop b. Tlepuh mox pagHOM AUCIUTLITHHOM MOApa3yMujeBa
TA4HO HCIyHaBame 00aBe3a Koje MPOUCTHYIY 3a PAJHUKA U3 3aCHOBAHOT

53 Ibid., ctp. 238.

54 A. bantuh, Ocnosu paonoe npasa Jyeocnasuje, HoBa anmunncrpanmja, beorpan, 1958,
cTp. 238.

55 Jucnummna (on discere, discipulus) y npaBy UMa Ipyraduje 3Ha4eHhe HeToIn y 00MIHOM
roBopy. OHa yKJbydyje NMOTYHbABAE MIPABHINMA Koja ypelyjy CBEYyKyNHOCT HOHAMIAma U
y3ajaMHUX OJTHOCA y PaJIHOj 3ajeTHUIIH, HaItoce y 00aBJbarby MOCIIOBA HA PaJHOM MjeCTy U y
Be3U ca TUM pajgoM. PajHa aucummuHa (cTera) IMpoTexe ce Ha cBe obaBe3e Koje 3a paHuKa
HacTajy Ha OCHOBH pajgHor omgHoca. Bumm Bume: H. Tuntuh, Paono u coyujarno npaso,
kmura npsa: paauu oxgnocu (1), Haponne HoBune, 3arped, 1972, ctp. 584-586.

56 C. Jenuh, J. I'paganruesuh-Cujepunh, op. cit, ctp. 311.

57 A. bantuh, M. [lecioroBuh, Ocrosu padnoe npasa Jyeociasuje u ocHoHu npodnemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1975, ctp. 227.

58 W. Kpbex, Ocnosu ynpasnoe npasa @HP.J, Vi3naBauku 3aBox JyrociaBeHCKe aKaJeMuje
3HAHOCTH U yMjeTHoCTH, 3arpe, 1950, cp. 328.
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paaHor oxnHoca. ITomTo ce ogHOCHE 00aBe3e KOHCTUTYHILY 3aKOHCKHM
OPONUCHMA KOjU PEryJHIly pajHe OJHOCE, TO pajHa AMCUUILIMHA Yy
IIPBOM pelly 3Ha4M MCIYHCHE OHMX 00aBe3a pajHKuKa Koje ¢y npensuleHe
nocTojehuM mponucnma o paaHUM OHOCHMA.>

Kana je y nutamy npaBHa peryyiaTuba JUCHHUILUIMHCKE OJTOBOPHOCTH
y OuBIIOj JyrociaBuju, OUTHO je CIIOMEHYTH YPeady O JUCIUILIMHCKO]
W MaTepHjaiHOj OJITOBOPHOCTH paJHWKa y JApKaBHUM mpeny3ehuma,
Ha/IJIEIITBUMA U ycTaHoBaMa 13 1949. ronuHe, koja y 26 4siaHOBa peryuiie
palHy JUCUUIUIMHY, TUCIUILIMHCKE MpPEKpIaje, JUCIUILUIMHCKE Ka3He,
MOCTYTaK W Marepujainy oaroBopuoct.’ TIpema oBoOj ypemdw, paaHa
JUCLUIIJIMHA CE CACTOJU Y TAUHOM HUCIYHhaBakby PaJIHUX 00aBe3a U JIYKHOCTH
npeaBuleHNX y pagHOM peny, IpyTUM IIPOIMUCHMA B YyTOBOPY O paiy.

[Ipema ToMme, pagHa AMCHHMIUIMHA MPEACTaBJba CKYN YTBphHEHHUX
JIy’KHOCTHU U 00aBe3a y MOHAIllaky paJHUKa 32 BpUjeMe Mpolieca U Tpajama
paja wiIn y Be3H ca pazioM (CIyk00M), Kao ¥ Iy>KHOCTH O MMOHAIIAKY PAIHUKA
BaH pajia, OIHOCHO BaH Ci1yx0e.®! Y OKBHPY TI0jMa pajiHe AUCIIUTUIHHE MOXKE
CC IMpaBUTHU pasjinKa H3Mel')y JUCHUINIMHE paga U JUCHUILIIMHC ITOHallamba.
JucuumrHa pajia nojapasyMujeBa yTBpheHe pajHe TYKHOCTH 3a BpUjeMe
paja Wi y Be3H ca pajioM, OJIHOCHO BPILCHEM CIYKOe, a TUCIIUILIMHA
TNIOHAIlIaba MPEe/ICTaBIba Iy)KHOCTH PaJHUKa BaH pajia, OJHOCHO BaH CIIyX0e,
Tj. JY’)KHOCTH KOj€ CE OJHOCE Ha JIpKame paJHUKa BaH paja u ciyx0e, Ha
HETOBO TIOHAIIAKE Y TPUBATHOM KHUBOTY.*

VY Teopuju ce mpaBu pasiuka usmely pajgHe IHUCIHUIUIHHE Yy
00jEeKTHBHOM U CYOjeKTHBHOM cMuciy. PajiHa nucuuiuinHa (IUCIMUILIMHA
pana) y OOjeKTHBHOM CMHCIY IPEICTaB/ba CKYIl MpaBUIa O BIAJIamy
cly’)KOCHHKa Ha pajly Uy BE3H ca paJioM, OJHOCHO 3aKOHOM HJIU Ha TeMEeJbY
3aKoHa oJipel)eHn pajHM Mmopenak, Koju oxpehyje paane (CiykOeHUYKE)
obaBe3e, OITOBOPHOCT 33 HEM3BPIIICHE THX 00aBe3a U Mjepe MOICTHIIAA 32
BbUXOBO Y30pHO U3BpIlIaBame. PajiHa AUCHHUILUIMHA Y CyOjeKTUBHOM CMHUCITY
3HAYU MOTYMUHLCHOCT CIYKOCHUKA THM IIpaBUINMa CIIyK0e U Hapehemnma
crapjemrna. JIMCIMIUIMHA pajia Kao TyKHOCT YIPaBo je Ta AUCIHUILINHA

59 b. Ilepuh, Paono npaso @HPJ, Yausep3uret y Capajey, CapajeBo, 1950, ctp. 371.

60 “Cmyx6enn uct @HPJ, 6p. 27/49.

61 ,,Pamna (cmyxOeHa) AMCOUINIMHA y ympaBH oOyXxBaTa yTBpheHe CiykOeHe TyKHOCTH
1 00aBe3e O TOHAIIAKY jaBHHUX CITy)KOCHWKA MPH BPIICHY CITyXKOeHe TY)KHOCTH U Y BE3H
ca cimyxbenoMm nyxsomhy.“ Bumm Bumre: C. JXXuskoBuh, Jucyuniuncka u mamepujanua
002060pHocm y npuspeou u ynpasu, Inpopmarop, 3arped, 1962, ctp. 6.

62 A. bantuh, M. [lecioroBuh, Ocrogu padunoe npasa Jyzociasuje u 0cHoHu npoodnemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1975, ctp. 227.
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pana y cyOjekTHBHOM cMuciy.”’ PajHa JUCHMILIMHA CE HE OJHOCH Camo
Ha KBaHTHUTET, Beh U Ha KBanuTET pana. PagHUIM, OMHOCHO CIIy)KOCHUIN
JIY’KHU CY Jla Y CBOM pajly caBjecHO 00aBJbajy MOBjepeHe 1y KHOCTH (00aBe3e),
KOpHCTE CBOj€ 3HAKE M HCII0JbABajy U Pa3Bujajy MyHY JUYHY aKTHUBHOCT U
WMHHIIK]jaTUBY.*

OCHOBHM 1MJb paJIHE AUCIUILIMHE jecTe na o0e30jelyje mpaBuiIHO
M3BPIICHE IOCTABJ/BCHUX 3a/1aTaKa, Jia yuBpiihyje 1 pa3Buja OroBOPaH OJJHOC
npema pajy, a OCUTypaBa MOTIYHO M palliOHaIHO HCKopulthaBame paaHor
BpEMEHa, J1a o0oJbllIaBa KBAJIUTET Pajia, [a MOIMKe POy KTHBHOCT paja,
Jla pa3Buja HOpMaliHe Mel)yJbyICKe OJlHOCE u3Mel)y pajJiHiKa U CITyKOCHHUKa,
Kao 1 Jia HOTCTUYE CaBjeCHO U MOXKPTBOBAHO U3BPIIABAKC PaIHIX 00aBe3a U
3ajgaraka.® PagHa TMCIMIUIMHA U BbEHO TOCIHEIHO CIIPOBONECH-E CE MOCTHKE
OHJIa KaJla C€ TEMEJbH Ha CBH]ECTH U JIOOPOBOJLHOCTU caMuX pajHuka. OHa
je y TeMeJby CBaKOT pajJHOT OJHOCA U OMTaH YMHMJIALL HETOBOT Tpajama.
MelyTum, ako TO HHUje ciayuaj, TOroTOBO KoJ oxpehenor Opoja nojennHana,
OHJIa OHA MOpa OMTH HaMETHYyTa OJ CTPaHe OpraHu3alluje (I0CI0/aBIIa),
HOKpPETakeM MOCTYINKAa U M3PULIAKEM JAUCHUILIMHCKUX Mjepa 3a CBaKy
HOBpEly PaHE AUCIUILIHHE.

4.2. Ilojam paone oobasesze u enemenmu nogpeoe

Panne obaBese, 3aje1HO ca MpaBUMa paJHHUKA, YHHE CAAPKUHY PATHOT
onHoca. PagHuK je mykaH a ce Ha paay mpuapkaBa o0aBe3a MPOIHUCAHUX
3aKOHOM, KOJIEKTUBHMM yYTOBOPOM, IPABHJIHHKOM O pajly H yTOBOPOM O Paay
Y J1a CBOje paJjiHe 00aBe3e M3BpIlIaBa HA HAYMH KOjuM Hehe oHemoryhaBaTu
WJIM OMETATH APYTe paJHUKE Y H3BPIIaBaby BUXOBUX PaJHUX 00aBe3a.®

4.2.1. llojam paoue ooasgese

Panne obaBesze cy mpaBHMM IpONHCHMMa YTBphEeHE TYKHOCTH Y
MOHAIIIAY PaJHUKa Ha paay WU y Be3u ca pajgoM.’” 3acHUBamEM paHOT
OZIHOCA paJIHUK Mpey3ruMa 00aBe3y PeIOBHOT U KBAJIMTATHBHOT U3BPIIABAHA
Beher Opoja panHuX 3a/1aTaKa, Kao UITO Cy MapJbHBO, CABJECHO M KBAJTUTETHO
M3BpILIABaL-E MOCIOBA PaIHOT MjecTa, OArOBOpaH OJHOC IPeMa CPEeICTBUMA

63 W. Kpbex, Jluya y opocasnoj cryocou, V3naBauku 3aBox JyrociaBeHCKe akaJeMuje
3HAHOCTH U yMjeTHOCTH, 3arpe0, 1948, ctp. 57.

64 Ibid., ctp. 58.

65 A. bantuh, Ocnosu paonoe npasa Jyeocnasuje, HoBa anmunncrpanmja, beorpan, 1958,
ctp. 238. ¥ tom cmuciy Bunu: H. Tuntuh, Padno u coyujarno npago, Kiura npsa: pagHu
onnocu (II), Haponue HoBuHE, 3arped, 1972, ctp. 586.

66 Y. 137, ct. 1. 3akoHa o pany (,,Ciryx6enu rmacHuk Perryoimke Cpricke*, 6p. 1/16).

67 II. JoBanosuh, op. cit, ctp. 311.
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3a MPOU3BO/IIbY, YyBambe MOCIOBHE UIIH CiTyKOeHe TajHe utTa. CBEyKyIHOCT
OBHUX U JIPYyTuX 00aBe3a YMHHU HEroBY PagHy JAYKHOCT.

JucuuninHcKa OATrOBOPHOCT jeCTe OArOBOPHOCT 300r IOBPEJE
paaHKX o0aBe3a M JYKHOCTH, Ia C€ MOYKE MOCTABUTHU MUTAHkE OIHOCA
usMel)y TepMuHa padna obaseza U TEPMHUHA paona Oyacrocm.’® UuHu ce
Ja je pagHa obaBe3a OHO IITO ce Y IPOIecy paja MOpa M3BPIIABATH Kao
IPaBUJIO, a JIa Cy Jy>)KHOCTHU ITPaBHOM HOPMOM yTBphenn onpelhenu 3axTjeBn
KOjH C€ IOCTaBJbajy MOCIOAABILY M 3aTI0CJICHOM Y BE3H, IOBOJIOM H Y IIPOLIECY
W3BpIlIaBamba pajHuX 00aBe3a. Jlakiie, 1y>KHOCTH CY y (PYHKIIHUJU U3BPIIaBabha
paaHux obaBe3a.” PagHe oOaBe3e Cy €IEMEHTH [jeJIaTHOCTH, OAHOCHO
mporeca pajia YhjuM HCIyHhaBakbeM Ce BPIIU pajl U OCTBapyjy LUbEBU
pamHOr aHra)xkoBama. IbUX0BO HCIYyHaBambe jecTe MPETIOCTaBKa BPILICHA
pana. Pagna o06aBe3a je cBako MoHallame (UMHbCHE HIIH HEUHbCHE) KOje ce
IIPaBHOM HOPMOM 3aXTjeBa 0]I 3aII0CIICHOT JIMIIA Y TOKY Tpajarsa rmpolieca pajia
WJIM y BE3W ca pajioM WJIM BaH pajia, a Koje je IpaBHOM HOPMOM YTBpPHEHO
paau HeCMETaHOr OJ[BHjama Mpoleca paja U OCTBapuBama MpeaBuljeHIx
pesynTara. 3a pa3lHuKy on paaHe o0aBese, pajHa Ay>KHOCT IPE/CTaBIba
IPaBHOM HOPMOM yTBPl)EH 3aXTjeB KOjH Cy 3alOCICHH y JPKABHOM OpraHy
00aBe3HM JIa UCITYHE Ha pajly Uy BE3H ca pajioM, OMJIO KOJI ITOCII0/IaBIa OrIIo
BaH MPOCTOPHja MOCJIOABIA, Y TOKY Tpajaka paJHOI BPEMEHA UM HAKOH
HErOBOT UCTEKA. PaHa AY)KHOCT je MPaBHU €JIEMEHT ITOCPEICTBOM KoOjer
ce M3paxkaBa OJHOC paJHUKa mpema obaBe3u. J[y>)KHOCT je OHO IITO JIHIIE
IPUXBATH JIa y PaJIHOM OJHOCY YMHH HJIM HE YMHU. PalHUK CTymameM Ha
paji mpuxBara Ay»KHOCT Koja 3a CBOj IIpeIMET uMa opeljeHy 00aBe3y Ynibeba
WU Heunbeha. CalpKMHCKH 1y KHOCT 3Ha4YH 3aXTjeB ynyheH 3anocieHom
JUILY Ja CBOJUM pajiibaMa (UMbEHEM, HeUNCHHEM HITH MPOIY ITAHkEM)
U3BpIIaBa pajHy obasesy.”

Haume, ako paJHUK CBOjOM KPHBHIIOM HE HCIyHhaBa pajHe 00aBese u
JY)KHOCTH WJTH C€ HE MPUpPKaBa OJTyKa JOHECCHHX Yy npeay3ehy, O1HOCHO
KOJI OCJIOaBIIA, Ta/1a OH OArOBapa 3a yUHbEHY MOBPEIY pajHe TUCIUIUIAHE.
IIpemMa TOME, MUCHMIUIMHCKA OJTrOBOPHOCT HACTaje Y 3aBHCHOCTH O]
noBpene pajaHe obaBese u kpuBHile 3amnocieHor.” TloBpena paaHe odaBese
jecte O0jEKTHBHU YCJIOB JIUCLUMIIJIMHCKE OJTOBOPHOCTH PajHUKA M OHA

68 C. Aunpejesuh, Jucyunnuncka o0cosoprocm y opeanuma opaicase, ParHo v corujairHo
mpaBo, 6p. 1-6/2005., Beorpan, 2005, ctp. 263.

69 b. llynnepuh, Komenmap 3axona o padnum oonocuma y OpIICAGHUM Op2AHUMA,
I'mocapujym, beorpan, 2005, ctp. 193.

70 Ibid., ctp. 194-195.

71 b. Hemamuh, P. be3bpanuua, 3axon o pady u oucyuniuncrka ooeoeopnocm, Pamgao n
COIMjaJTHO Ipaso, 6op. 1-6/2005., beorpax, 2005, ctp. 101.
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Mopa OWTH MPOIKCaHa MPHje Hero LITO je YUHIbEHa, y CKIIaJy ca HauelioM
neranurteta (nullum crimen sine lege).”* Jlaxkie, pagHuK MOKEe OUTH TIO3BaH
Ha OZITOBOPHOCT CaMo aKoO je paaHy AUCIUILIHHY MOBPHjEINO PATHOM Koja
je yHamnpujen Oowmiia npensuleHa kao nospena pajaHe oo6aseze. OBO HaYeIo
HE TPIIU U3y3eTKe, Ta HEeroBa MmoBpena JOBOAM 0 MOHUIITEHA OMIYKE O
M3PEUCHO] TUCHUILTMHCKO] Mjepu.” TIpaBuio neranurera ,,nullum crimen sine
lege™ jecTe pBeHA HUT KOja IMOBE3Yje CBa JApyra Havesa: Hauej0 KPUBHUIIE U
Haves0 MHMBHyalu3allije Ka3He, 1 OHA Cy OKBHP M IIpaBall 3a IPUMjCHY
CBUX 0JipeiOu oko yTBhuBama moBpeja pajHuX 00aBe3a, OJArOBOPHOCTH
panHuKa 1 U3pHUIamka oaropapajyhux AUCHHUIIHHCKUX Mjepa.’!

4.2.2. Enemenmu nospeoe paone odasese

JIMCIMIIIIMHCKA OATOBOPHOCT jECTE MTPaBHA ONTOBOPHOCT 32 YUUHEHY
MOBpPEAY pajgHe JUCIUILINHE, OAHOCHO 33 M3BPIICHO TUCIHUILUINHCKO JIjelIo
(IMCIMIUIMHCKY TIpEKpIIa) WK ACTUKT).” Y TeopHju, a MOHEeKaa U y
3aKOHOJIaBCTBY C€ JAMCIUIUIMHCKA Ipenka JeGrHHIIe Kao CBaKa Iperka
YYUEEHA Y BPIICHY CITYKOe MIN MPUIMNKOM OBOT BpIIeHma, OMJIO0 Ja je oHa
MHKPUMHHHUCAaHA U Ka0 KPUBHYHO JjeJI0 WM HE, OJHOCHO JHCIHILIHHCKA
KpHBHIIA Ka0 OBpe/ia CIy>KOeHe Ty KHOCTH WIIH MOBpPEIa CIIyk0e 0/ cTpaHe
jaBHOT cITy>kO€HHMKa, Kao MOBpesa paJHOT pesa of cTpaHe panHuka. OBe U
Ipyre neduHHIMje cy CyBHUINE HEMPEIU3HE U NMajy yXKe 3Ha4Yeme, jep ce
OIHOCE CaMO Ha AHMCIMILIMHCKE TPEIIKe jaBHUX CIIYKOCHHKa MM caMO Ha
Ipelke paJHuKa, a CBaka I'pelrka He Mopa Hy»KHO OWTH U TOBpeaa pajHe
JOy>KHOCTH.”® JIMCIUIUTHHCKO Jjesio Mopa3yMHjeBa MocTojame oapelene
pajiHe THUCITUILIMHE KOja ce Hamaja off CTpaHe caMmor pajaHuka.’’

[loBpena pagHe o6aBese je moBpena o6aBese 13 paJHOT OIHOCa YTBpheHa
3aKOHOM, KOJISKTHBHHM YTOBOPOM, MPABHJIHUKOM O pajay B yrOBOPOM O
pazy, OMHOCHO TIOBpee pagHUX 00aBe3a jecy CBe MOBpee MojeANHAYHNX
paxHUX HaJora M ymyTcTaBa IMOCJIO/ABIa TN ONIITHX MPaBUIIa TOHAIIAkA
Ha pajly win y Be3u ca pajgom.’”® I[loBpena paaHe 06aBe3e MOCTOjH Kajia paHUuK

72 3. UBomesuh, M. UBomesuh, Jucyuniuncka u mamepujarna 002060pHocm y paoHom
oonocy, I'mocapujym, beorpazn, 2000, ctp. 9.

73 3. UBomesuh, Jucyuniuncka u mamepujanna oozosoprocm, [IpaBHO-eKOHOMCKH IIEHTap,
beorpan, 1979, ctp. 20.

74 J. I'papamraesuh, op. cit, cTp. 98.

75 b. Henanuh, P. be36panuma, op. cit, ctp. 101.

76 A. bantuh, M. [lecioroBuh, Ocnosu padnoe npasa Jyzociasuje u 0cHoHu npodnemu
coyuonoeuje pada, CaBpeMeHa aqMuHuCTparyja, beorpan, 1975, ctp. 235.

77 Ibid.

78 b. Jlybapna, Jucyunnuncka oocosoprocm u xapmonusayuja npasa, llpaBo u npuspena,
0poj 5-8/2001., Tomguaa XXXVIII, Beorpax, 2001, ctp. 246.
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CBOjUM TIOHAIIAKkEM Ha pajJy HJIM y BE3W Ca pajioM MOBPHjEIH MpaBHIIa O
pajHoj nucuMILinHY. [IpeMa ToMe, OCHOBHU, OUTHU €JIEMEHTH [OBPE/IC PaHe
obagese cy: 1) na mocroju oapeleHa, yrepheHa pajna odaBesa, OJTHOCHO paiHa
JUCIUIUTMHA; 2) J1a IOCTOju Hamnaj Ha nocrojehy, yrepheHy paaHy obasesy,
OTHOCHO PaHy AUCIUIUIMHY; 3) /Ia je Taj Hama H3BPIITHO PAIHUK Y PaHOM
OJIHOCY; ¥ 4) 1a TIOCTOjH y3pouHa Be3a u3Mel)y moHamama pajHiuKa 1 HacTaie
noBpejie pagaHe obaBese, OAHOCHO panaHe aucnuiuinae.”” Hanme, mospena
pajaHe o0aBe3e ojpel)yje ce Ha OCHOBY HaYMHA, MjeCTa U BpEMECHA U3BPIICHA.

4.3. Bpcme noepeoda paonuux oovagesa

VY NHCHUIUIMHCKOM IIpaBy HE IIOCTOJH CarjlaCHOCT y TIOTJIENy
KiIacuuKaIyje TUCIUTIITNHCKAX Jjela, OMHOCHO Jjeia BE3aHHUX 3a TIOBPey
MPONKCAaHMX IPAaBUIIA IOHAIIAkA HAa Paay Uy BE3H ca pagoM. ToMe cBaKaKko
JOTIPUHOCE U TIPOITUCH Y TI0jeIMHUM 00JIaCTUMA, KOjU Ha IPYTaduji Ha9YMH
neUHUITY TIOBpene pagHux obaBe3a (HIp. Kao AWCIHUILIMHCKE TPECTYIIE,
TUCITUTUTHCKE TTPEKpIIIaje).

Melhytum, mocTojame MoBpene panHe o0aBe3e ca CBUM OWTHUM
eJeMeHTHMa Omha MUCIUTIIMHCKOT Jjesia je YBHjeK HY)XHO, 0e3 o03mpa
Kako je yTBpheH ONIITH TojaM THCIHIIMHCKOT Jjjela U O KOjoj BPCTH
noBpezie paaHe obasese ce paan.’’ V nomahoj mureparypu u 3aKOHOIABCTBY
HajIIpUXBATJbMBH]jA je KJacu(HKaIja Ha medwce nosgpeoe paonux obasesd
(IMCIMTITMHCKH TIPEKPIIaju, TPECTYIIH) U laKuie nogpede paoHux obasesa
(TUCIUTUTHHCKE HEYPEITHOCTH).!

MelhyTum, y Teopuju MTOCTOje CTaBOBH J1a HUje Moryhe yHampujen
MTOCTABHUTH OMIITY TPaHUITy M3Mel)y oBe ABUje BPCTE NUCITUTLTHHCKUX JIjera.
Pasnor Tome jecte cama mpupoza JUCIHUIUINHCKE TIOBPEJIE, OTHOCHO ITOCTOjarbe
MHOTOOpOjHUX, BEOMA CIIOKEHUX M PA3TUIUTHX PaJHIX 00aBe3a U Iy)KHOCTH
KOje ce MOTYy TOBPHjeInTH, 300T Yera je BpJIO TEIIKO, OMTHOCHO Hemoryhe
3a CBaKy O] THX II0jeIMHUX TOBpea JaTH OMTHA OOMIbEXK]a, Tj. 3AKOHCKHU
OTUC CBAKOT TOjeMHAYHOT JUCIUTLUTHHCKOT Jijela ca HEerOBUM OUTHUM
eJIEMEHTHMA, IITO C€ HAPOYHUTO OJHOCH Ha JUCIMIUIMHCKE HEYyPeIHOCTH.

79 A. bantuh, M. [lecioroBuh, Ocnogu padnoe npasa Jyeociasuje u 0cHoHu npodnemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1975, ctp. 235.

80 H. Tunrtwh, Paono u coyujanno npaso, kwura npsa: paguu ogaocu (I11), Haponne nosnne,
3arpe6, 1972, ctp. 592.

81 O kiacudukanuju nospena paguux obasesa Bunu: H. Tuntuh, Paono u coyujanno npaso,
kmura npsa: pagau ogaocH (1I), Haponune HoBune, 3arpe6, 1972, ctp. 593-594; b. Jly6apna,
Paono npaso — Pacnpasa o 0ocmojancmay na pady u coyujannom oujanozy, IlpaBau dakynrer
Yuusepsurera y beorpany, beorpan, 2013, ctp. 624-646.

82 A. bantuh, M. [lecniotoBuh, Ocnosu paonoz npasa Jyeocnasuje u ocnosHu npobnemu
coyuonoeuje pada, CaBpeMeHa aqMuHuCTpanyja, beorpan, 1975, ctp. 237.
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4.3.1. Tesce nospeoe paonux ooasesa

3akoH o pany PenyOnuke Cpricke® He nedunuIe Hajunpenu3Huje
MoBpe/ie pajHuX 00aBe3a. 3akoH o pany y ['nmasu [X caapxu Hacnos ,,IloBpena
0b6aBe3a U3 yroBopa o paay off CTpaHe paJHUKA™, alli ce U3 oapenada Tor
HACJIOBa MOJKE BU/IJETH J1a C€ OHE HE MPOIHCY]y CaMO TUM YTroBOpoM.** 3akoH
IpaBU pa3nuKy uzMely Texux mospena pagHux odaBesa v MpoIycTa y paay
U y B3 ca pajioM (JIAaKIIHUX TOBpela paJHux 00aBe3a). 3a TeKy MOBPEIY
pajHe obaBe3e paJHUK OJ[rOBapa OIMax, a 3a MPOIYCT Y paJly WIH Y BE3H ca
pajioM, caMo aKo ra MOHOBH, OCUM aKo0 MOCIIoaBal] palHUKY U3PEKHE Mjepy
MACMEHOT YTI030PeHha MIIM HOBYaHY Ka3Hy. Y ckiamy ca wi. 137, ct. 1. 3akoHa
0 panay, paJlHUK je JIy’)KaH Jia ce Ha pajy MpHIpKaBa 00aBe3a MporrucaHnx
3aKOHOM, KOJIEKTUBHUM yTOBOPOM, ITPABUITHUKOM O PaJy U yTOBOPOM O pany
U Jla CBOje pajiHe o0aBe3e M3BpIlaBa HA HAYMH KOjuM Hehie oHemoryhasaru
WJIM OMETaTH JpyTe paJlHUKEe y M3BpPIIABamy HUXOBUX paJHUX 0OaBe3a.
MehyTtumMm, Ty ce He TOBOpH O yTBphUBamy MOBpeaa pagHux obasesa, Beh
o onpehuBamy pagHux obaBe3a. Hanme, moTpeOHO je HATIOMEHYTH Jia uJl.
35, cT. 2. 3aKkoHa O panay, KOjU ce OJIHOCH Ha CaJPKUHY YyroBOpa O pajy, He
npensuha na Taj yropop oxapelyje u moBpezne pagHux obaBe3a, HUTH came
pazHe ob6aBe3e. Anu, TO HE 3HAYH J]a UX YTOBOP O pajy HE MOXKE OJIpEe/IUTH.
Mosxe, anu y ckiany ca wi. 138. 3akona o paxy.® Ilpema wr. 138, cT. 1.
3akoHa 0 pajy, TeXKOM MOBPENIOM paJIHUX 00aBe3a cMaTpa ce TAKBO TIOHAIIAHE
pajiHUKa Ha paJly WU y BE3W ca pajioM KOJUM ce HaHOCH O30HMJbHA IITEeTa
UHTEepecrMa IOCIIo/aBIa, Kao U MOHAIIAKEe PaJHUKA U3 KOra Ce OCHOBAaHO
MOX€ 3aKJbYYUTH Ja JIaJb! PaJi paHHUKa KOJI TOCIoAaBna He 6u 6mo moryh. 3.
WBomernh je MUNIIBEHA,  a ¢ YMM Ce U MU CITAKEMO, J1a 0Ba HHCTPYKTHBHA
HOpMa oJipehyje HopMaTHBHE KOOpIHMHATE TEKe MOBpPEe pajHe odaBese,
Kao JUCIIUTUIMHCKOT OTKa3HOT paszjora. Mcru ayTop najbe Hariamasa Jia
ce paliia MoBpeJie pajiHe 00aBe3e cacToju y TOHAIIaky paJHUKa KOje MOXKe
OMTH YMHCHC WU HCUMILCHE, aJIM YBUJCK HA pajly WU y BE3H ca pajoM.
[Nonarame 3arocyIeHOTr TUIa y 00aBJbamy pajia 3aBUCH O]l IPOCTOPa, BpeMeHa
¥ OpraHu3alifje paja, a oHallame y BE3U ca paJioM YCIIOBILEHO je moTpedama
mpoteca paga. Mehytum, 1a 6u moHamame pagHUKa Ha pajay WIH y Be3H
ca pajioM OMJIO TeXa MoBpea pajHe 00aBe3e, MOTPEOHA je jelHa O JIBH]jC
nocseenuIe: 1) 1a ce HaHOCH 030MJbHA IIITETa HHTEPECHMa MOCIIOaBIIa, UIH 2)

83 3akoH o pany, (,,Ciryxx6eru macauk Perryonmke Cpricke™, 6p. 1/16).

84 YV tom cmmcny Buam: 3. UBomesuh, Jucyuniuncka odcosoprocm no 3akony o paoy
Penyonuxe Cpncke, Paman ogrocn y Penyonunm Cprickoj, 306opnuk padosa, beorpan, 2006,
ctp. 136-137.

85 Ibid.

86 Ibid.
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Jla JIaJb¥ PaJi paJHUKa KO I0cioaaBia He Ou 6uo moryh. Bucuna ,,030ubHe
mreTe” oapelyje ce Ha OCHOBY KOJISKTHBHOT YTOBOpa M TPABUITHUKA O pajy.
Haspu pan xop mociopasna He 6u 6uo moryh ako Ou ocTaHak pagHUKa y
palHOj CPEAMHU MPECTAaB/bA0 HEMOJHONIIJBMB PU3UK 32 MOCIOAABIA, IITO
ce yTBphyje o1 ciyuaja 1o ciydaja.’’

VY cknany caun. 179, ct. 2. 3akoHa 0 pafy, MOCIoaBaI] MOXKE /1a OTKaKe
YTOBOP O pajly paJHUKY KOjH CBOjOM KPHBHIIOM YUYHHH TEXKY ITOBPEIY paHe
obage3se, 1 T0: 1) 0710Hje 11a M3BpIIaBa CBOje pajHe o0aBe3e oapel)eHe yroBopom
0 paay; 2) u3Bpiu kpal)y, HaMjepHO YHUIITEHE, omTeheme N He3aKOHUTO
pacronarame CpeICTBMMA TOCIIO/aBIa, Ka0 M HAHOIICHE ITeTe Tpehum
JUIMMA KOjy j€ IMOCJIO/IaBall Iy KaH HAaKHAJIUTH; 3) 3JI0yIOTPUjeOH TIOJI0Ka],
ca MaTepujaTHUM WJIM JPYTUM WITETHUM MOCJbenIIaMa o MociIonaBna; 4)
0Jla TIOCJIOBHE WJIM cllykOeHe TajHe; 5) HaMjepHO oHemoryhaBa uiu omera
ApyTe paJHUKe a U3BPIIABajy CBOje pajiHe 00aBe3e, YMMe Ce PEMETH IPOIeC
pajia Koz NOoCJI0/aBIa; 6) HACHIIHUYKH CE MOHAIIIA [TPEMa TOCIIOAABILY, IPYTHM
pagHuuMa u TpehnM nunrmMa 3a BpujeMe pajia; 7) HeonpapIaHO H30CTAHE C
1ocJjia y Tpajary OJ] TPH JlaHa y KaJIeHAapCKOj FOMHU; 8) aKO je Ja0 HeTauHe
MOJIaTKE KOjU Cy OWJIH o1y uyjyhu 3a 3acCHUBaE PaIHOT OJJHOCA; 9) U3BPIIH
HACUJbE Ha OCHOBY I10JIa, JUCKPUMHUHAIIN]Y, Y3HEMUPABakHe M CEKCYaTHO
y3HEMHpaBambe JAPYTrUX paJHuKa Wik MOOUHT; 10) ako yUUHU JIPYyTY TEKY
MoBpe/ly pajHe o0aBe3e yTBPhEHY KOJSKTUBHUM yroBopoM. MelhyTum, y
CTaBy 3. HCTOT WiaHa, 3aKOH O pajay MPOIHUCYje Ja MOCIoAaBall MOXe J1a
OTKake YrOBOp O paay pagHUKy KOjH He MOLITYje paaHy JUCHHILINHY, U
T0: 1) ako HeompapgaHO oj0Mje 1a 00aBJba MOCIOBE M M3BpIIABA HAJIOTE
MOCJIOJIABIIA Y CKJIa/ly ca 3aKOHOM; 2) aKO HE JIOCTaBU ITOTBPJLY O PHUBPEMEHO]
CIIPUJEUCHOCTH 3a paji y CMHCITY wiaHa 119. oBor 3akoHa; 3) ako 3710y IOTpHjeOu
IIPaBO Ha OJICYCTBO 300T IPUBPEMEHE CITPHjCYCHOCTH 3a pajl; 4) 300r 1oacka
Ha paji Mo JACjCTBOM aJIKOXOJIa UIIM IPYTHX ONOJHUX CPEACTaBa, OMHOCHO
ynotpebe aaKoxoJia Uil JpyTUX OMOJHUX CPEACTaBa y TOKY paJHOT BpeMeHa,
KOje MMa HJIM MOXKE Jla MMa YTHIa] Ha 00aBJbamhe 1MOCia; 5) ako HEeroBo
MOHAIIAKE TIPEICTaBIba Pa/iby M3BPIICHA KPUBHYHOT Jjesia YIUHEHOT
Ha pajy U y BEe3H ca paJioM, HE3aBUCHO O]l TOTa Jia JIM je MPOTUB PaTHHKA
MOKPEHYT KPUBUYHH ITOCTYTIAK 32 KPUBUYHO J1jeJI0; 6) aKO paJHUK KOJH pajin
Ha T0CJIoBMMa ca noBehaHuM pU3UKOM, Ha KOjUMa je Kao 1mocedaH yciioB 3a
paja yrBpheHa noceOHa 3ipaBCTBEHA CIIOCOOHOCT, 0/101]€ J1a Oy 1e MOJIBPTHY T
OLljeHH 37IpaBCTBEHE CIIOCOOHOCTH; 7) aKO HE MOIITYje paaHy AUCHUTUTHHY
IPOMKCAaHY aKTOM IOCJIOJaBIa, OJHOCHO aKO j€ HEerOBO MOHAIIAKE TAKBO
Jla He MOXKE Jla HACTaBH paJi KoJ rociiozasia. Haume, mpaBo nocioziasia ia

87 Ibid.
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OTKa)Ke YrOBOP O pajay paJHUKY 300T ,,HEMOIITOBAkA PaIHE TUCIUIINHE
IpelCcTaBJba HOBHHY y PaJHOM 3akoHOomaBcTBY PenyOnuke Cprcke. [Ton
HETOIITOBAbEM PaIHE AUCIUILIMHE MTOpa3yMHjeBa Ce MOHAIIAE 3aII0CICHOT
y CYNpPOTHOCTH Ca HaJo3uMa M3 OMJIO KOT MOCJIO0AaBYCBOr aKTa (OIIyKe,
yIyTCTBa, KOZIeKca MoHamama).®® Y cyickoj mpakcu ce 0Baj mojam pasymuje
Kao ,,0lIIITa KJIay3yJia 10 KOjOj CBAKH aKT HEAUCLIUILINHE MOXKE JOBECTH JI0
0TKa3a yroBopa o pay, ojl yCJIOBOM Jia je HapyIIaBamke paiHe AUCIUILTHHE
TaKBO J[a 3aII0CJICHH, C 003MPOM Ha MPOIIEC pajia ¥ CBE OKOJHOCTH CIydaja,
HEe MOXKE J1a HacTaBu paj koj nocinonasna™.® IIpema Tome, 3akoH o pany
NpaBu pa3iuKy u3Mel)y HemomToBama pagHe NHCUHUILUIMHE W IMOBPEIa
panHux obaBe3a, HaKko MoBpea pajHuX o0aBe3a MpeaCcTaB/ba HEMOMITOBAKE
pagHe qucuuIuimHe. Hanme, MUCHUIIIIMHCKA OATOBOPHOCT jecTe moceOHa
IpaBHa OIFOBOPHOCT PaJIHUKA 38 CKPUBJHEHY MOBPEAY pajHe AUCIUILINHE,
OJTHOCHO 3a M3BPIICHO TUCIHIUIMHCKO JjeJI0 (IUCHMILIMHCKH MPEKpIIa)
WJIU JCNIMKT) 3a KOjy je mpeaBuleHa noceOHa AUCIUIIMHCKA CAaHKIHU]a,
OJIHOCHO 32 KOjy C€ M3pHUYY IPOIUCAHE AUCIUILUIMHCKE Mjepe o] OBIamheHnx
opraHa y npormnucaHom noctynky. Ca apyre cTpaHe, pajHa JUCUUIIINHA
npezcTaBiba CKyI yTBp)EHUX AYKHOCTH W 00aBe3a y MOHAIAY pagHUKa
3a BpHjeMe Ipolieca U Tpajarba pajia WK y Be3M ca pajioM (CIIy)00om), Kao
¥ IY)KHOCTH O MOHAIIakby paJHuKa BaH pajia, OAHOCHO BaH ciyxoe. Jlakie,
CaMo HETOIITOBAabEe PaHE TUCIUILUINHE jeCTEe TUCIUIUIMHCKO JIjerio (Texa
WJIM JIaKIIa MMOBpe/ia pajHe o0aBe3e, 0JJHOCHO JUCIUIIIMHCKH MPEKPIIa],
IPECTYII, WU IUCIUTUIMHCKA HeypeaHocT). Takole, 3aKOHCKH OIHUC jeAHOT OJT
00JInKa ,,HeMOIITOBakha PaHE TUCIUILIIHE , a TO je HeONpaBIaHO 0JI0ujame
panHuKa 1a 00aBJba MOCIOBE U U3BPIIABa HAJIOTe MOCIOAABIA Y CKIIAay ca
3aKOHOM, je y OWTH MJACHTHYAH MPBOj HA JIUCTH TEXKHUX MOBpEAa PaJIHUX
obaBe3a u3 ui. 179, ct. 2, Tau. 1) 3akoHa 0 pajy, a TO je ondujame pagHuKa
Jla U3BpIIIaBa CBoje pajHe obaBe3e oapeleHe yropopom o pany. [IperxonHu
3akon 0 pany Pemy6nuke Cpricke® je y wi. 98, cT. 2, Tau. 7) kBanuduKkoBao
kopuirheme ankoxonHuX nuha uim qpora 3a BpHjeMe paJHor BpeMeHa Kao
TEXY MOBpEAY pajiHe obaBe3e, JOK HOBU 3aKOH O pajy, y 4i. 179, ct. 3, Tau.
4) monazak Ha paJi IoJI ICjCTBOM aJIKOX0Jj1a UJIU IPYTUX OMOJHUX CPE/CTaRBa,
OJIHOCHO yHOTpeOy aJIKoX0JIa UK APYTHX OMOJHUX CPEICTaBa y TOKY PaJHOT

88 b. Jlybapna, Paono npaso — Pacnpasa o 0ocmojancmey na paoy u coyujaniom oujanozy,
[IpaBHn dakynrer Yausepsurera y beorpany, beorpan, 2013, ctp. 623.

89 Omnyka Bpxosaor cyna Cp6uje Pes. 11 406 ox 13.07.2006. rogune, uut. mo: b. Jlybapaa,
Paono npaso — Pacnpasa o 0ocmojancmay na pady u coyujannom oujanozy, IlpaBau dakynrer
Yuusepsurera y beorpany, beorpan, 2013, ctp. 623.

90 (,,Ciryx06enu ritacauk PC*, 6p. 55/07).
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BpPEMEHA, KOje MMa MJIM MOKE J1a UMa YTHUIIaj Ha 00aBJbamke MOCa TPETUpa
Kao ,,HETOIITOBAHE PATHE TUCIIUTLIIHE .

Texxe moBpese pagHux obaBes3a kKoje oapehyje 3akoH o paay, MOry
ce NOoAUjeNIuTH y JBUje rpye. Texxe noBpenae ox tad. 1. 1o 9. ¢y oapehene.
IToBpena u3 tauke 10. je ogpenuBa. CBe moBpene pajHux obaBe3a cy
oOyxBaheHe MPUHIIMIIOM JIerajnurerTa ,,nullum crimen sine lege®, Tako na
Ce paJHHMK HE MOKE MIO3BATH HA TUCHUIUITMHCKY OJITOBOPHOCT 32 MOHAIIAHkE
KOje IPETXOHO HUje Omto npensul)eHo kao mopena paane odbasese. Takohe,
TeXa nospeja pagane odasese u3 wi. 179, cr. 2, tau. 10. 3akoHa o pany uma
onpeheHo 3Haueme, aju He U oJpeheHy calpKuHy, Ia ce Mo/ OBY OApeady
MOJKEe TOJIBECTH CBAaKO MOHAIIAKE PaJHUKA Ha pajy WM Y BE3U ca PaoM
KOjHM C€ HAaHOCH 030MJbHA ILITETa HHTEPECHMa MOCIIOAABIA, KA0 U MIOHAIIAKE
pajiHKKa M3 KOra Ce€ OCHOBAaHO MOXKE 3aKJbyUHTH Ja JaJbH Pajl pagHUKa
KoJ1 mociiofiaBia He Ou 6uo moryh. OBa 3akoHCKa oapenda omoryhyje aa
ce KOJISKTUBHUM yroBopuMa noseha Opoj mojeAMHaYHUX MMOBpEAa pagHUX
obaBe3a.”

4.3.2. J/lakuwie noepeoe paonux obasesa

Pagna gucnuninHa Mo)ke OMTH HapyIllleHa W JIAKIIOM ITOBPEIOM
pamHUX 00aBe3a Mo KOjoM ce ToApa3yMujeBajy IpOMyCTH Yy pajay U y Be3n
ca paJioM Koju HeMajy 3Ha4ajHHje MITETHE MOCIbEIUIIE TI0 TTOCIIOABIA U KOjH
ce He cMaTpajy TeXXUM ToBpeaMa paJHux obasesa, a yTBplhyjy ce ommrum
aktoM (4. 139. 3akona o pany). Ilpema 4. 138, ct. 2. 3akoHa o pasxy, ako
pajHUK YYUHU MPOMYCT y paxy WIH y BE3H ca PaJioM KOjH ce HEe cMaTpa
TEKOM TIOBPEJIOM paJHuX obaBe3a, MociIoaaBal he ra MUCMEHO yIO30pUTH
Ha TaKBO MMOHamame nin n3pehu mjepy us ai. 140, ct. 1, Tag. 1) unu 2) oBor
3aKOHa, I YKOJIUKO PaJHHK, U MOPeJ TOT YHO30perHha, TIOHOBH MCTU HITN
JIpYTH MPOIYCT, y POKY OX jeaHEe TOAMHE, TAKBO MOHOBJHEHO TOHAIIAE
cmarpahe ce TexoM MmoBpeoM pagHIX 00aBe3a 300T Koje MOCI01aBall MOXKe
OTKa3aTH yToBOp 0 pafy. Jlakie, mpomycT y paay uy Be3H ca pajoM pa3iIndauT
je y OmHOCY Ha TeXy IMOBpemy pagaHe o0aBe3e. Y ciydajy Texe MOBpere
panHux obaBe3a paaHMK he oxroBapaTy oaMax, a 3a IMPOIYyCT y paxy WIH Y
BE3H ca PaJIoM, CaMo aKo T'a IOHOBH, OCUM aKo IT0CII0/aBal] paJHUKY H3PEKHE
JTUCHUIUTMHCKY Mjepy IMHCMEHOT yIo30perma WM HOBUaHy Kas3Hy. [Ipema
TOMe, KOJI JIaKIlle TIOBpee pajHe o0aBe3e MOCToje JBHje ajJTepHATHBHE
MoryhHOCTH Koje ¢y Ha pacrojiaramy ITOCIOIaBILy — INCMEHO yTI030pemhe U

91 V tom cmumcny Buam: 3. MBomesuh, Jucyuniuncka odzosopnocm no 3axony o paoy
Penybnuxe Cpncke, Pagan ogaocu y Penyonunm Cprickoj, 360pHux padosa, beorpan, 2006,
ctp. 138-139.
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JHMCIUILTNHCKO CAaHKIIMOHHUCAbE, a Ol CJI000IHE BOJBbE MOCIIOABIA 3aBIHCH
KOjy o7 anTepHaruBa he 1a ynotpujeOu mpemMa 3arocieHOM.

[IponycT y pany jecte NoTEHIMjalHa TeXa MOBpeaa pajHe odaBese.
Hberosa sie3roHa MOTEHIIHMja YCIOBJbEHA j€ MOHABIAKEM MTPOITYCTa. AKO C€ TO
JIeCH, CIIMjeIM TUCIUIUIMHCKA CAHKIIM]a, @ AKO MPOMYCT He Oy/ie MOHOBJbEH,
M30CTaje U TUCHUIUIMHCKA OAr0BOPHOCT.” [IoHaB/bakhe HCTOBPCHE MOBpE/Ie
pajHe o0aBe3e ykasyje Ha Behu cTeleH yrpoxkaBama pajHe JUCIUILIHHE.
IToHOBJbEHA UCTOBPCHA MOBpE/a pajgHe o0aBe3e y OIHOCY Ha MPETXOAHY
pas3imKyje ce, He caMo 110 BPEMEHCKO] KOMIIOHEHTH, HErO M [0 MHTE3UTETY
HapylllaBama pajHe JUCHUILIMHE, a TO je JIOBOJFHO Jia e HOBa MOBpEa
KBaNuQuKyje kao Texka ox1 panuje. Oryna ce Moxe peht 1a ce KoJ] TOHOBJbEHE
MCTOBPCHE MOBpEZIE pajHe o0aBe3e paJHHUK MMO3MBA HA OJrOBOPHOCT Camo
3a HOBY TOBpEIY, & paHUje yUHIbEeHE JaKIie OBpe/e MPeACcTaBibajy caMo
KBaJIM(UKATOPHY OKOJHOCT 300T KOj€ CE MOHOBJHEHU HCTOBPCHH MOCTYIIAK
paaHuKa CBpCTaBa y TEIIKY MOBpemy paaHe obasese.” 3a pasiuky o
TEXKUX MOBPE/Ia palHUX 00aBe3a, JaKIle MOBPEee paJHUX 00aBe3a He Tpeda
HaOpajaTu TaKCaTUBHO, OJJTHOCHO JINMUTATUBHO, Beh je JOBOJBHO HABECTH
npumjepe (exempli causa) ca moryhuotrhy kopumihemwa ananoruje.”

4.4. Yenoeu oucyunauncke o0206opnocmu

ITocTojame OUCHMIUIMHCKOT JIjelia jecTe Hy)KHa MPEeTIIOCTaBKa
JTMCHUILTNHCKE OJITOBOPHOTH PaIHHKA, AU a OH ce mpeMa paJHuKy MOrJia
MIPUMUJEHUTH jeTHA O TpeaBUl)eHNX TUCITUTUTMHCKUX CAaHKITH]ja, TOTPEOHO
je ma Oyny MCIyHeHH CyOjeKTHBHH YCJIOBH KOjH CYy BE3aHH 3a JTUYHOCT
YUHHHOIA JUCIUIITMHCKOT JjeNIa ¥ 38 FleTOB OTHOC TIPeMa H3BPIICHOM Ijely.
Tu ycnoBu cy cibenehu: a) na je pagHUK W3BPIITNO MTOBPEAY pajHe o0aBese
CBOjOM KPUBHUIIOM; 0) J1a je Y TPEHYTKY U3BpIIIEHa MOBpeie OM0 ypadyHIbHUB.
CKyTIl OBUX OIIITHX YCJIOBA MPEACTABIbA TUCIUILUINHCKY OJTOBOPHOCT y
MaTepujaTHOM CMHUCITY.”

4.4.1. Kpueuua

I[I/ICIII/IHJ'II/IHCKa O,Z[I‘OBOpHOCTjG JINYHA OATOBOPHOCT U Ka0 TaKBa CBOj
HCIIOCPEAHU OCHOB UMa 'y CKpI/IBJ'bCHOj paamu pagHriKa, OJHOCHO paZ[HI/IKje

92 Ibid.

93 3. UBomesuh, Jucyuniuncka u mamepujanna oozosoprocm, [IpaBHO-eKOHOMCKH IIEHTap,
beorpan, 1979, ctp. 23.

94 H. Tunrtuh, Paono u coyujanto npaso, kiura npsa: pagau ogaocu (II), Hapoxne nHosnne,
3arpe6, 1972, ctp. 593.

95 A. bantuh, M. [lecioroBuh, Ocrosu padnoe npasa Jyeociasuje u 0cHoHu npodnemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1975, ctp. 238.
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OZIFOBOpaH KaJi HOBpeIy pajHe 00aBe3e y4HHU CBOjoM KpuBuIioM.” KpuBuiia
(BMHOCT) peJICTaBJba CBJECHY M BOJbHY aKuM]y (culpa in committendo winu
culpa in omittendo) paJHUKa y TIOTJIEAY HEMOMITOBaKa 00aBe3a (IyKHOCTH)
KOje 3a Iera HacTajy U3 pajHor ogHoca.”’ Y TUCIUIUIMHCKO] OATOBOPHOCTH
Ce TPaXKH MOCTOjarbe eJIeMeHaTa MHTCHIIMOHATHOCTH, TaKO J]a OH 00yXBaTa
paBHY KOHPUTYpannjy KpuBuile (YMUNLIbA] - dolus uiv Hexar - culpa), a He
camo dolus.’® TIpema Tome, paJHUK OJrOBapa 3a AUCIMILTMHCKO JjeJI0 YBUjeK
KaJia ra U3BPIIU U3 YMHUIIIbAja, aJId HCTO TAKO YBHjEK M KaJia I'a je U3BPIINO
u3 Hexara. To U3 pasiiora mTo AUCIHUILIHHCKA OJIrOBOPHOCT HAcTaje Ha 6a3u
eJIeMeHara ,,XTjeTH U ,,HaMjepaBaTh’, ¥ 300T TOra IITO j& PaJHUK, Y TIOTJICTY
U3BpIIaBamka PaJHuX y)KHOCTH, 00aBe3aH Ha Behy MaKiy HEro MTo Cy TO
Jy’KHA JIAIA BaH PaHOT 0HOCca.”

3akoH 0 paay'*’ campiKu H3PUIUTY OAPEa0y O OCHOBY JUCITUILIHHCKE
OJITOBOPHOCTH panuuka. Hamme, y ckmany ca un. 179, ct. 2. ,,ociogasail
MOJKE JIa 0TKa)Ke yToBOp O pajay PaAHHUKY KOjH CBOjOM KPUBHIIOM YUHUHH TEXKY
noBpeay pajue obasese... . [loTpeOHO je HAalOMEHYTH Jia MPETXOAHH 3aKOH
o pany Peny6nuke Cpricke HUje caapkaBao U3PHUUTY OAPEa0y O OCHOBY
JMCIUIINHCKE OJTOBOPHOCTH 3aMOCIICHUX M TO je OMO HeroB He0CTaTaK.
MelyTum, 10 OCHOBA OIIFOBOPHOCTH C€ MOTJIO IONH HOCPEIHO, TyMaueHheM
noBpejie pajHux odases3a u3 wi. 98, ct. 2, Tad. 2) u 5) 3akoHa, KOje HacTajy
CaMo aKo Cy y4UHEHE HaMjepHO.

4.4.2. Ypauynvueocm

VYpadyHIJBHBOCT IIPEACTaBba CIOCOOHOCT paJIHUKA Ja CXBAaTH 3HAUaj
Jjena U a yripasiba CBojuM noctyniuma.'” PagHuk je ypauyHJBbHB aKo je
y BpHjeMe U3BpIIIeHka MoBpesie pajHe obaBe3e 6uo criocodaH aa pacyhyje u
omnydyje o cBojuM noctymiuma. > CriocoOHOCT 3a pacyhuBame je elieMeHT
CBHUJECTH Y TIOjMY yPadyHJBUBOCTH U HCII0JhaBa C€ Y MOTYNHOCTH pagHuKa
Jla CXBAaTH 3HA4aj CBOJUX IOCTYIAaKa y OAHOCY Ha PajHy IUCIHUIUIHHY.
CrnocoOHOCT 3a OJUTYUYHBAmE je BOJGHHU €JIEMEHT ypadyyHJbUBOCTH H OTJIea
ce y MOryhHOCTH pajiHUKa J1a yIipaBjba CBOjUM paarmama. Y CTBapH, TO je

96 J. I'pamamraesuh, op. cit, cTp. 93.

97 H. Tunrtuh, Paono u coyujanno npaso, kiura npsa: pagau ogaocu (II), Hapoxne nHosnne,
3arpe6, 1972, ctp. 597.

98 Ibid.

99 Ibid.

100 3axoH o pany (,,Ciayx6ernn macauk Perryomuke Cpricke®, 6p. 1/16).

101 TII. JoBanorwuh, op. cit, ctp. 313.

102 3. Usomeswuh, Jucyuniuncka u mamepujarna o0ozosoprocm, IIpaBHO-EKOHOMCKH
uentap, beorpan, 1979, ctp. 28.
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BJIACT HAJ| cCaMUM cOOOM. PajiHUK KOju HUje OMO crioco0aH /ja CXBaTH 3HAYaj
CBOjUX TIOCTYyTIaKa W Jla yIpaBjba CBOJUM pajilbaMa HHje YpauyHJbHB U HE
MO>Ke OMTH JUCIUILTMHCKU OJITOBOPAH 32 yUHHCHY MOBPEY pajHe obaBese.

C 003upOM J1a Cy OIIIITH YCIIOBH 32 3aCHUBAHE PAJHOT OTHOCA CTAPOCHA
700 01 TIeTHAECT rOIMHA KUBOTA U oroBapajyha 3apaBcTBeHA CIOCOOHOCT
(4. 26. 3akoHa 0 pajy), ypauyHJbUBOCT PaJIHUKA KOJU j€ YUYMHHUO MTOBPEIY
panHe obaBe3e ce mpeTnocraBiba. MelhyTuM, Ta mpeTnocTaBka je 00opuaa,
ma ce MOXKe JJOKa3WBaTH U CYNPOTHO, OJHOCHO Jia y BpHjeMe yUHHCHE
NOBpE/IC ypauyHJBHBOCT HUjE MOCTOjaia. Y TOM Clly4ajy, TepeT I0Ka3uBamba
najaa Ha pagauka.'® 3Hauw, pagHuk he OuTH OATOBOpaH 3a MOBPEIY pajHe
obaBe3e U JpyTry MOBPEAY pajiHe TUCHUILUINHE aKO je AYLIEBHO 3/IpaB U aKo
HeMa TpajHe WU MPUBPEMEHE NMCUXUYKe MOPeMeNeHOCTH 1 3a0CTaIOCTH Y
JYIIEBHOM Pa3Bojy. YKOJIMKO paJHUK NMa HEKH O] HABEJICHUX HEeJJOCTaTaKa,
nujeHuhe ce J1a Jiy je MOrao CXBaTHTH JIjeJIO KOje j€ YYUHHUO U JIa JIU j& MOrao
CXBAaTUTH 3Ha4aj CBOjUX MOCTyIAKa M ympaB/baTH muMa.'™ Mako ommtu
IPOITUCH U3 3aKOHOJABCTBA O pajly He npeaBulajy ypauyHIbHBOCT K0 YCIIOB
JIUCLUTITMHCKE OJITOBOPHOCTH, CACBUM j€ jaCHO Jia YpadyyHJBHUBOCT MOpa
MOCTOjaTH U 33 AUCHUILIMHCKY OJITOBOPHOCT PaJIHHUKA.

5. IMCUUMIJIMHCKE CAaHKIUje

JuciuniavHcKa CaHKIWja je BpcTa NpaBHE CaHKIHje, YTBpheHa
3aKOHOM WJIK JPYI'UM OIIITUM aKTOM, KOja CC U3pUYC y JUCHUITIIMHCKOM
MOCTYTKY MPOTHB 3aIOCJICHOr KOjU CBOjOM KPWUBHIIOM YYUHU TOBPENY
panHe obaBese, OJHOCHO JUCIUIUIMHE ToHamama.'” TIpema Munbemy 3.
Wpomiepuha, TUCIUIIMHCKE Mjepe Cy CaHKI[H]e KOje JUCIUTLIMHCKH OpraH
U3pudYe IpemMa paJHUKy OJATOBOPHOM 33 YUHHCHY MOBPEIY pajHe oOaBese.
CBpxa THX Mjepa cacToju ce y 00e30jehuBamy pajHe TUCIHUILINHE, KOja Ce He
0CTBapyje camo pPernpecujoM mpeMa paJHUKY KOjH je YYUHHUO MOBPEy pajaHe
o0aBe3e, HEero U BaCIMTHUM yTHIIAjeM Ha IpyTe PaJlHUKE J1a pa3Bujajy 1o0pe
MelycoOHe oHOCE U 1a He HapyIIaBajy paany Auciuminay. % Hanme, nriupa

103 1bid.

104 II. JoBanorwuh, op. cit, ctp. 313.

105 Bb. Jlybapna, Paouo npaso — Pacnpasa o 0ocmojancmay Ha pady u COyujaiHom oujanozy,
[IpaBHn dakynrter Yausepsurera y beorpany, beorpan, 2013, ctp. 646.

106 3. Usomeswuh, Jucyuniuncka u mamepujarna o00zosoprocm, IIpaBHO-eKOHOMCKH
nenrap, beorpax, 1983, ctp. 34-35; JlucumIuiMHCKa CaHKIMja HE BOIHM CaMO perapaniju
noBpujeheHor mpasa mim pecTaypamuji Hauela koja Cy HO3UTHBHO MPU3HATa KA0 IMIIEPATHBHE
HOpMe Koje OM MopaJie BpHjeIuTH 3a cBakora. J{MCIUIUIMHCKA CaHKIN]a OJ[roBapa norpedama
3aITUTe PAagHOT pefa, HpaBHIHOT (YHKIMOHHCAma onpehenor mpemyseha (ycraHose,
opraHa HT/.), FlbeTOBOT OIICTaHKa 1 (pyHKIIMOHHUCAmha Kao THjela, Koje je M03BaHo Jja OCTBAPH
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Jierne3a JUCIUIUTMHCKUX CaHKIM]a IpeiBul)a ce Kako Ou ce 0CTBApHIIO HAYEIIO
HPOrPECHUBHOT AUCIMIIHHCKOT K&XKibaBarba, OAHOCHO WHAMBUIyaTH3a1I1je
Ka)XKibaBarma, U Ha 0OiroBapajyhin HauuH oMoryhnsio mociaonasily ia CBOjUM
MjepaMa ¥ CaHKI[djamMa yTHYe Ha TIOHANIake U paj 3armocicHux. "’

YV HOBOM paHOM 3aKoHOAaBCcTBY Pemy6muke Cpricke anoctpodupane
Cy TpH JUCIHMILUIMHCKE CAaHKIIM]E KOje C€ MOr'y u3pehu pajiHUKY 3a OBPey
paaHuX obaBe3a M pajHe AUCLHUIUIMHE, a TO ¢y: 1) MUCMEHO yIo30pemne; 2)
HOBUYaHa Ka3Ha U 3) MpecTaHakK pajiHOT OJIHOCA, KA0 HajTeka TUCIUTUIMHCKA
CaHKIIMja Koja ce Moxke u3pehu pagHuKy 300r TeKHX MOBpeaa paiHUX
obae3a.'”

Tlucmeno ynosopere jecte, 1o npaBuily 1pBa 1 HajOIaxa Mjepa Koja
CTOjU Ha pacIojaramy MOCIO0AABILY Jia yTHUe 0J1aroBpeMEHO Ha KOPUTOBAE
TIOHAIlIakba 3aII0CIICHOT Ha Pajy, Ja My yKaKe y KOM IpaBIly Tpeba ja NcKaxe
CBOje CIIOCOOHOCTH U MPOMHJCHH CBOj€ MOHAIIake, Kako Ou ocurypao Behu
cTemneH cTabumHocTh 3anociema.” Hosu 3akon o pany npeasula Tpu o6nka
HMUCMEHOT YIo30pema: 1) MUCMEHO YIO30peHhe Yy CiIyuajy Kajaa pajHHuK
YYMHH TPOMYCT y pajy WM Y Be3U ca pajoM KOjU Ce HE cMaTpa TEeKOM
MOBPEIOM paJIHUX 00aBe3a, a MOCJoAaBal] He U3PEKHE jeAHY Ol Mjepa U3
yi. 140, ct. 1, Ta4. 1) unu 2) oBor 3aKoHa, Ia YKOJIUKO PAJHUK, U TIOPEN TOT
yI030peHha, TOHOBH UCTH WJIH JPYTH POIYCT, Y POKY OJ1 jeIHE TOAMHE, TAKBO
MIOHOBJHCHO IMOHAIIake cMaTpahe ce TEKOM MOBPEIOM paJHUuX 00aBe3a 300r
KOj€ IMOCJI0/IaBaIl MOXKE 0TKa3aTH yroBop o paay (ui. 138, ct. 2.); 2) nucMeHo
yI030peEhe Kao caMOCTalIHa TUCIMIUINHCKA Mjepa, ca HajaBOM OTKa3a yroBopa
0 pally y KojeM ce HaBoju Ja he mocionaBail paJlHUKy OTKa3aTH yroBOp O
paay 0e3 MOHOBHOT yIO30peHha aKo Yy HapeIHOM POKY OJ] LIECT Mjeceln
YUYHHH [OBpEeNy pajHe o0aBe3e WIIM HEMOIITOBAKE PaJHE NUCIUIUIHHE,
KOjy mociioaaBai Moxe u3pehu pagHiKy yMjecTo 0TKa3a yroBopa o pajiy 3a
HOBpeNy pajiHe 00aBe3e UK HETOIITOBAE PaIHE AUCIIUILIIHHE, aKO cMaTpa
J1a [I0CTOje oNaKiaBajyhe OKOJTHOCTH UITH J1a TOBPE/a pajiHe 00aBe3e, O[HOCHO
HETIOIITOBAE PaIHE AUCIUILINHE, HUje TAKBE MPUPOJIE JIa paJHUKY Tpeba
Jla pecTane pajHu ofaHoc (wi. 141, Tay. 6)). Y cBakoM ciiyuajy, TUCMEHO
yT030peHhe Ka0 CAaMOCTAIHY IUCIUITMHCKY Mjepy, ITOCIoaBal Moke npehun

onpehene mubeBe. Bunn Bute: H. Tuatuh, Haueno non bis in idem y cucmemy oucyuniuncke
00zoeopnocmu, 36opruk IIpaBHor ¢axynrera y 3arpeOy, I'ox. XI-6poj 3-4, 3arpe6, 1961,
ctp. 202.

107 Bb. Jlybapna, Veo0 y paono npaso, IlpaBHn ¢axynrer Yuusepsutera y beorpany,
Beorpan, 2014, ctp. 261.

108 Y. 140, ct. 1. 3akona o paxy, (,,CiryxOenu rmacHuk Perry6imke Cpricke™, 6p. 1/16).
109 b. Jlybapna, Paouo npaso — Pacnpasa o 0ocmojancmay Ha pady u COyujaiHom oujanozy,
[IpaBHn dakynrer Yausepsurera y beorpany, beorpan, 2013, ctp. 647.

42



Jlp Paoucnas Jlane, [fucyuniuncka 002060pHOCH 3aNOCACHUX Y CEJem.Ly
HOo602 3axona o pady..., Paono u coyujanno npaso, cmp. 17-54, XX (2/2016)

pagHUKY 32 yUHBCHY JAKIITY IOBPEAY pagHe obaBese y cMuciy ui. 138, ct. 2.
3akona o pany. Tpehu 0011k MUCMEHOT YII030pera HUje Be3aH 32 UHCTHTYT
JUCHHILINHCKE OJrOBOPHOCTH pajJHHMKA, HETO 3a jefaH OJ ONpaBIaHUX
pasiora 3a 0TKa3 yroBopa o pajay oX cTpaHe mocionanma u3 ui. 179, ct. 1,
tau. 1) 3akoHa 0 pajay, OJJHOCHO ,,aK0 PaJHUK HE OCTBApYje pe3yJiTaTe paja
WJIH HeMa oTpeOHa 3Hama U CIIOCOOHOCTH 32 00aBJbakhe MOCIIOBA Ha KOjUMa
panu‘. [TocnomaBai MOXKe pagHHUKY, Y OBOM CIy4ajy, a OTKa)ke yroBop O
pany ako My je IPeTXOIHO 1a0 MMCMEHO YII030PLHE y Be3U ca HeI0CTal[iMa
y BETOBOM pajly, yIIyTCTBUMA U IPUM]jEPEHUM POKOM 3a TOO0JbIIAKE pajia,
aKo paJHHUK HEe T000JbIIA Pajl y OCTaBJLEHOM POKY, a MOCIOAaBaI] HE MOXKE
Ja My o0e30ujenu apyru oarosapajyhu mocao (wi. 181).

Hoesuana kasna ce cacToju y yMamemwy (00ycTaBu) 3apajie 3aroCciIeHOr
3a M3BPLICHH paJl Kao CAaHKI[H]je 3a OBPE1Y pajiHe 00aBe3e WiIn AUCIUILITHHE
noHamama."" @paniycko 3akoHoAaBCTBO 0 1978. ronune He npensubha
HOBYAHY Ka3HY WJIH IpYTe HOBYAHE CAaHKIUje K0 IUCIIUILINHCKY CAHKIH]Y.
Hcro Tako je u y OpuTaHCKOM M aMepUYKOM pajaHoM npasy.!! OcrnopaBame
OINpaBAAHOCTH HOBUAaHE Ka3HE 3aCHHMBA CE Ha HJCjH aJMMEHTAI[HOHOT
KapakTepa 3apajie U MoTpeOu 3a oO4yBambeM Hauelsa: 3a U3BPIICHU paj —
3apaja. Jlakiie, HOBuaHa Ka3Ha HEe cMuje Ja Oyjie CBOjeBpPCHA MHYJITCHIIH]a 3a
HOBpey 00aBe3e JI0jaJIHOCTH MOCIIOABILY, O/ KOje MOCI0/1aBall Tpebda 1a uma
MMOBHHCKY KOpHCT."'> HarMe, y oniTeM pesxuMy paaHux ogHoca y romahem
paBy, ISTHTUMHOCT HOBYaHE Ka3He je Oniia ynuTHa ¢ 003upoM Jia Huje Ouiia
npeaBul)eHa MpeTXOMHUM 3aKOHOM 0 pany.'" 3a pasauky o panuje Baxkeher
3akoHa 0 paJHIM OTHOCKMA,'* KOjuM je HOBUaHa Ka3Ha OmIa mpeasuleHa kao
jenHa o AUCHHUITIMHCKUX Mjepa 3a OBPeIy paJHuX 00aBe3a, HOBUaHY Ka3HYy
Kao JUCIMILTHHCKY Mjepy HUje I03HaBa0o MPETXOAHHU 3aKOH 0 pauy, Beh je Onia
nponucana panuje paxkehum ONIITUM ¥ TOCEOHUM KOJICKTUBHUM YTOBOPHMA.
VY cknany ca wi. 41. OnmTer KOJEKTUBHOT yroBopa,'® Kao AMCIMITITHHCKA
Mjepa 3a TexXy MoBpeny pajgHe obaBe3e, MOXKe ce u3pehu mjepa mpectaHka
paJHOT OHOCA WJIM HOBYaHA Ka3Ha y BUCHHU 10 30% on HEeTO T1aTe pagHuKa,
y Tpajamby 10 Tpu Mjecena. Mictum unaHoM ozpeljeHa je ycioBHa MOryhiHOCT
Ja TIOCJI0/IaBall Ha 3aXTjeB PaJHUKA UITH JUCIHUTUIMHCKE KOMHCH]E 3aMHUjCHN
Mjepy IpecTaHKa paJHor OHOCA HOBYAHOM Ka3HOM Y BUCHHH 110 30% o1 HeTo

110 Ibid., ctp. 648.

111 Ibid., cTp. 649.

112 Ibid.

113 (,,Cxyx6enu rmacauk Perryonmke Cpricke™, 6p. 55/07).

114 3akoH o pagHHM ofgHOCHMA, (,,Ciry>xOeHn rmacHuK PemyGmmke Cpricke®, 6p. 25/93, 4/94,
15/96, 3/97 n 10/98).

115 Omnmty koneKTHBHH yrosop, (,,Ciyx6enn macHuk Permyommke Cprcke®, Op. 40/10).
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Iiate pajHuKa y Tpajawy 10 TpH mjecena. HaBeaena moryhHocT Moxke ce
peain30BaTH CaMo y Cly4ajy Ja HUCY HaCTYTIHJIIE 3HATHO TEKE MOCIbEIUIIE 3
TIOCJIO/IABIIA, /1A je CTEIICH OJrOBOPHOCTH paIHMKa HECABjECHHU HEXaT U Jia Cy
y TOKY TIOCTYTIKa YTBpheHe oslakmaBajyhe OKOIIHOCTH 3a paHHUKa. Y paHHje
BakehMM MMOCEOHUM KOJICKTUBHUM YTOBOPUMA, KAa0 Mjepe 3a N3BPILCHE JTaKIIe
HoBpesie pajHuX obaBe3a, HABOJE c€ OOMYHO MHCMEHA OTIOMEHA M HOBYaHA
ka3Ha y Bucunu 710 10% HeTo miate y Tpajamy J0 TpU Mjeceria.

Hogu 3akoH o paay Penyonuke Cpricke y wi. 140, cT. 1, Tau. 2) ytBphyje
HOBYaHY Ka3HY Kao jeIHY O/ JUCHUILIMHCKUX Mjepa, KOjy IMOCI0aBalI] MOXKe
u3pehu panHuKy y [Ba ciiydaja: a) 3a YUYHIEHY JIAKINy MOBPEAY pajiHe
obaBe3e y cmucity 4. 138, ct. 2. 3akoHa 0 pajy; 1 0) yMjecTo oTKa3a yropopa
0 pajy 3a MOBpey pajiHe 00aBe3e MM HEMOIITOBAKE PAHE AUCIUTUIMHE, aKO
MOCJI0aBal] cMaTpa Jia 0CTOoje oaKiiaBajyhe OKOJIHOCTH HIIH Jia TOBpea
paaHe obaBe3e, OJJHOCHO HEIMOLITOBAKE paJHe AUCIHUIUIMHE, HHjEe TaKBEe
NpUPOJE Ja pagHUKY Tpeda Ja mpectane paanu ogHoc (4wi. 141, Tad. a)), u
TO y BUcHHHU J10 20% OCHOBHE IJIaTe paJHUKa 332 Mjecel] y KOME je HOBUaHa
Ka3Ha M3PEUYCHA, Y Tpajamby JI0 TPU Mjecelia, Koja ce M3BpilaBa 00yCcTaBOM
OJ1 TIJIaTe, Ha OCHOBY OJUTYKE ITOCJI0/IaBIa 0 u3peueHoj mjepu. HoBuana kasHa
Kao JAMCIMILIMHCKA CAHKIIM]a, 33 Jp)KaHa je 3aKOHUMa Y TIOCEOHOM PeXKUMY
pagHKUX OJHOCA APKABHUX CIyKOeHHKa.!®

Ilpecmanax paonoe oonoca (BaHPEJIHU OTKa3 yroBopa o paiy) je
HajTe)Ka JUCIUIIIIMHCKA CaHKIHWja. Y CKJIaay ca HaudesloM JIerajauTeTa,
CKpPHBJbEHY TEKY IMOBpENy paJHe 00aBe3e U HEMOIITOBAkhEC pajiHE
aucHuIinHe 3akoH o pany Pemy6muke Cpricke CaHKIIMOHUIIIE TPECTAHKOM
paaHor ogHoca (wi. 179, cr. 2. u 3). 3aKOH OBY AMCUUILTUHCKY CAHKIHU]Y
npensuha wi. 140, ct. 1, Tau. 3). Hanme, 3aKOHOM je U3PHUUTO MPOMHCAHO
Jla ce TUCHHILTMHCKA Mjepa IpecTaHKa paJHOr ofHoca He Moxke u3pehu 3a
JaKiie nopese pajane odasese (wi. 140, ct. 2)). MelyTum, npecraHak pajHor
ofHOCa (0TKa3) Kao TUCHHUIUIMHCKA CAHKIIMja, MOXKE Jla C€ U3PEKHE 3a BUILIE
MOHOBJBCHUX JIAKIIIKUX MOBPE/Ia PaJHUX 00aBe3a y POKY OJ jeJIHE TOIUHE, C
0031pPOM JIa Ce MOHABJbAE JAKIIIUX MIOBPE/a paHUX 00aBe3a KBaIU(UKYyje
Kao TeXa MoBpena pajHux obaBesa 300T Koje MociiofaBal MOXe 0TKa3aTu
YTroBOp 0 pajy y ckiany caui. 138, ct. 2. [Ipema Tome, Texa nmoBpena pagHe
o0aBe3e M HEMOLITOBAKE paJHe AUCLHUIIIMHE jecy OIpaBlIaHu pa3iiosu 3a
0TKa3 yrosopa o papay. [TomTo cy oBH, Ka0o U CBU OCTaJIM OTKA3HU Pa3iO3n —
(baxkyiITaTHBHU, paIHUKY KOjH je TAaKBE TIOBPE/IEe YUMHHO MOXKE, all M HE MOpa,

116 Y. 56. 3akoHa 0 JIpXaBHOj CIyxOm y mHCTHTyIMjama bocme m Xeprierosune,
(,,Coyx0enn miacHuk buX®, 6p. 19/02, 35/03, 4/04, 17/04, 26/04, 37/04, 48/05, 2/06, 32/07,
43/09, 8/10 n 40/12); gan. 70. 3akoHa 0 apaBHHM ciyxOeHnimuma Pemy6mmuke Cpricke,
(,,Ciryx6enn rmacHuk Perryommke Cprcke®, Op. 118/08, 117/11 n 37/12).
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npectatu pagHu oaHoc. [Ipecrahie my ako nocnonasaiy ynorpujedu, a uehe
My IPECTATH aKO HE YIOTPHjeOn 0TKa3Hu pasior.!’ 3akoH o paay mponwucyje
POK 3acTapjesioCTH U3pHIakha 0TKa3a yroBopa o paay Kao JUCIHUILINHCKE
cankiuje. Hamme, 0Tka3 yroBopa o pajy mocjioaBall MOXKe aT PaJHUKY Y
CyOjeKTUBHOM POKY O] TPU Mjecelia O] JIaHa Ca3Hakba 3a YHMHCHUIIC KOje CY
OCHOB 3a JIaBambe 0TKa3a, OJHOCHO y 00JeKTHBHOM POKY O]l IECT MjECEIH O]l
JlaHa HACTyTarma YM-CHHIIIA KOje CYy OCHOB 32 JlaBame oTKa3a (wi. 184, ct. 1).

YroBop 0 pajy 0TKa3zyje ce pjelicHheM y MUCaHOM O0JIMKY Koje Mopa
OuTH 00Pa3JI0KEHO U CaJ[p)KaBaTh ojipeade O IPaBHOM JIUjeKy. Pjeliemne o
OTKa3y yroBopa o pajly Mopa ia Ce JOCTaBH PaJHUKY JIUIHO, Y IPOCTOpHjaMa
TIOCJIO/IaBIIa, OHOCHO Ha aJpecy NpeOHBaINIITa WK OOPaBUIITA PaHUKA.
Axo nocsio/1aBall paJHUKY HHje MOTao [1a JOCTABH PjelICHE O 0TKa3y yroBopa
0 paay, Ay’KaH je Jla 0 TOME CA4MHH MMUCMEHY 3a0HJbCIIKY H PjEIICHE O
OTKa3y MCTaKHE Ha OrJ1acHoj Tabmu nocnoxasiia. [To ucrexky ocam naHa of
JlaHa MCTHIlamkha OJJIYKEe Ha OIVIACHO] Ta0JIM cMaTpa ce Ja je JIOCTaBJbathe
U3BpILIeHO. PaqHuKy mpecTaje pajHu OHOC JaHOM JI0CTaBJbalbha pjelickha O
0TKa3y, OCHM aKO OBHM 3aKOHOM WJIM CAMUM pjelIeheM HHje opelheH apyru
pox (un. 185. 3akoHa o panmy).

6. IMCUMINVINHCKH OCTYNAK npeMa 3aKOHY
o paay Penyosmke Cprncke

JIMCIMITMHCKO TPOIECHO MPAaBO HIIM JAMCIHUIIINHCKH MOCTYIIAK,
Kao MO JUCHUILIMHCKOT IpaBa, MPEICTaB/ba CHCTEM MPABHUX HOPMHU
KOj€ PeryJIMIly OCTBapEhe TUCIUIUIMHCKE CAaHKIUje MTPOTUB PaHUKA Kao
YYUHHOIA TUCITATUIMHCKOT [jena, 00e30jel)yjyhu nctoBpeMeHo 3aKOHUTOCT
1 00jEKTHBHOCT TOCTYIIKA M 3alITUTY BHXOBUX IpaBa y OBOM MOCTYMKY.'!
JucuuniamHCKY MocTynak, CBOjeBpcHU due process of law y matepuju
JMCIUTUTHHCKOT PaIHOT TpaBa, MMa 3a IHJb J1a PYKH HEOIXOIHE TrapaHIluje,
OJIHOCHO 3alITUTY 3alO0CJICHOM O]l HE3aKOHHUTOT MOCTyIarma MOCI0IaBIIa,
OJTHOCHO 3JI0yTIOTpeOe TUCIMIUTMHCKUX OBNanhema TUCIMIUTMHCKOT OpraHa.
Y ymopeaHoM mpaBy ce peIoBHO 3aKOHOM ypeljyjy HyKHe rapaHITije TPOoIecHe
HPUPOJIL, & MPEIyIITa NOCTOAABILY J1a OJIFKe ypeIH AUCIUTLTHHCKH MOCTYaK
CBOjUM TpaBUITHUKOM 0 paxay.'’’ TIpema ompendama Konsenruje MOP-a op.

117 'Y Tom cmucny Buan: 3. UBomesuh, Jucyuniuncka odzoeoprocm no 3axony o pady
Penyonuxe Cpncke, Pagan ogrocn y Penyomunm Cprickoj, 30opnuk padosa, beorpan, 20006,
cTp. 141.

118 A. banxrtuh, M. lecnioroBuh, Ocrosu paonoe npasa Jyzocrasuje u ochoshu npobiemu
coyuonoeuje pada, CaBpeMeHa aqMuHHCTparyja, beorpan, 1975, ctp. 244.

119 b. Jlybapna, Jucyunnuncka oozosoprocm u xapmonuszayuja npasa, IlpaBo u npuspena
5-8/2001, l'omuaa XXX VIIL, beorpan, 2001, ctp. 252.
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158 o mpectanKy paJHOT OAHOCA Ha WHHIMjaTUBY Iocionasua u3 1982.
ronuHe,'” pajHu OHOC pajiHKKa Hehe mpecTaT ako 3a TakaB MPEeCTaHaK He
MOCTOjH BaJbaH Pa3Jior BE3aH 3a CIIOCOOHOCT MJIM MOHAIIAKkE PaJIHUKA HIIH
3a omnepaTuBHE noTpede npeayseha, ycranoe uiu cityx0e. Pajgau omHOC
panHuka Hehe mpecraTu 300r pa3iiora Be3aHUX 3a MOHAIIAKE HITH BErOB pajl
IIpHje Hero ITO My ce oMoryhu Jia ce OpaHu 0] H3EBETUX HABOJIA, OCHM aKo ce
ca pasyoroM He MOYKe O4EKMBATH OJ1 TIOCIIO/IaBIA [1a MY ITPYKH Ty MOI'YRHOCT.

Iperxonuu 3akoH o pany'? je y wi. 99, cr. 1. nmpeasuhao na ce
KOJICKTHUBHUM YTOBOPOM M IPAaBUITHUKOM O pany Osnxke ypehyje mokperame,
Boheme 1 3acTapjenoct NoCcTyIKa 3a yTBphuBame MoBpe/e pajHuX odaBes3a
W Ipyra uTama o1 3Havaja 3a 3alITUTY pajaHe aucuuiinae. Takohe, mpema
41, 128, 1. 1. ucTOr 3aK0Ha, aKO MOCIIO/IaBall PAJIHUKY JIaje 0TKa3 yroBopa o
pany 300r Texe MoBpeie paJaHuX o0aBe3a, OKo je JyKaH Ja paJHuKy oMoryhu
na OyJe caciylllaH M Jia H3Hece CBOjy O0paHy, YKOJIUKO je To Moryhe ¢
003MpOM Ha OKOJIHOCTH, Ka0 U JIa Pa3MOTPH MHIBCHC CHHAMKATA WU
caBjeTa paJHHKa, aKO MY j€ MHUIIJbEHE JOCTABIHCHO MIPH]jE JOHOIICHA KOHAUHE
omnyke. MehyTum, goHOIIEHEM HOBOT 3akoHa o pany Pemy6nuke Cpricke
2016. roguHe, TUCIUIUTMHCKY OCTYIIAK j€ Y BEJIUKO] MjepH JIMOepan30BaH.
VYV nomaliem npaBy, NUTame JUCIUILIMHCKE OJTOBOPHOCTH paJIHMKA 3a
HOBpely pajHuX o0aBe3a W pajHe JAMCLUHUILIMHE Ce TPETUPA Y OKBUPY
MHCTUTYTa MPECTaHKa PaJHOT OJHOCA M pa3MaTpa y MOCTYNKY Yy ciaydajy
OTKa3a yroBopa O pajay of CTpaHe MOoCcioaaBna.'”? 3a pa3nuky oj paHuje
Bakeher 3akoHa, HOBM 3aKOH O pajy HE CaJpXH ojpeade Koje npeasuhajy
Jla ce KOJIEKTUBHUM YTOBOPOM W MPAaBHJIHUKOM O pany Omumxe ypehyje
JAUCHUIIIMHCKHU TMOCTYIIAK. AHI/I, TO HC INpeACTaBJba HUKAKBO OI'PaHUYCH:C
Ja C€ NMOMCHYTHM ayTOHOMHHM aKTHMa ACTAaJbHO YPCAC CBa IUTamba
JUCLHUIUIMHCKOTL NOCTyIKa. HanpoTus, y ynopeaHoM npaBy JTUCHUILIIUHCKU
MOCTyNaK Moxe Onuxke na Oyae ypeheH KOJIGKTUBHHUM YTOBOPOM WU
IPaBUIHUKOM O pajy, PH 4eMy 3aKOHOJABaI[ MOXE Ja MOCTYIH Ha JBa

Takobe, ymopenna mpakca ykasyje Aa Cy rapasIifje IOCTyIIKa HapO4YUTO KOPHCHE Kaja cy
pusunm otkaza Hajo3omwbHUjU. C. Kosauesuh-Ilepuh, Konyenm oucyuniunckoe nocmynka
y melhynapoonom npagy - 3axmee u nompeba objekmugnocmu u 3akonumocmu, PagHo u
COIMjaJIHO TIpaBo, Oop. 1-6/2005., beorpax, 2005, ctp. 241-242.

120 (,,Cxyx6ern smct COPJ“, 6p. 4/1984). Oa xomBeHummja obaBedyje bocny wu
XepLeroBuHy.

121 (,,Cnyx6enu rnacauk Peny6mmke Cpricke™, 6p. 55/07).

122V tom cmucny Bumu: II. JoanoBuh, op. cit, ctp. 313; Ilpod. np II. JoBanosmh
Harjamnasa J1a, de lege ferenda, TUCIAIITMHCKO] OITOBOPHOCTH 3aMIOCIEHHUX TpeOa IIOCBETHTH
nocebaH pajHONPAaBHYU MHCTUTYT, jep C€ Pa3IHKyjy CBPXe M NPHHIUIHN Bohema OTKa3HOT U
JCIHAIUTMHCKOT MOCTYIIKA, T€ CJHEJCTBEHO TOMe Tpeba IPHIIaroANTH U Moryha mcxoaumTa
(Mjepe) y Tum noctymnmma. [bid., ctp. 342.
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Ha4YMHA y MOy CJI0KEHOCTH MOCTYIKA: UCTOBjeTaH MOCTYIAK 33 CBaKy
HOBpey pajiHe 00aBe3e, UM Pa3InyMT MOCTYIAaK y 3aBUCHOCTH O] Te)KHHE
HIOBpe/ie, OHOCHO AMCIUILTUHCKE cankuuje (ppanirycko mpaso).'* Haume,
KaJia je y IUTamy MOKPETamhe OTKA3HOT MOCTYIIKa, 3aKOH 0 pajly He rnpejipubha
HUKaKaB 3aXTjeB WM IPYTd MHULHjAIHH aKT 32 TOKPeTame OTKa3HOT
MOCTYTIKA, aJIU CIOMHUILE T3B. 00aBjerTemhe y nucanoj Gopmu. [Ipema . 180,
MOCJIOaBAll je JIyaH Jia IpUje 0TKa3a yroBopa o pajy, paJHuKa MUCAHUM
nmyTeM 00aBHjEeCTH O TIOCTOjalby pa3iiora 3a 0TKa3 yroBopa o paay u ja My
OCTaBH POK O] HajMak-€ 0CaM J[aHa OJ1 JJaHa JI0CTaBJbamba 00aBjeIITeba 1a ce
U3jaCHH Ha HaBOJE M3 o0aBjeliTema. Y 00aBjelTery Nocioaanall je 1yxKaH
Jla HaBeJle OCHOB 32 JlaBambe 0TKa3a, YMHCHHIIE U J0Ka3e KOjU yKa3yjy Ha TO
J1a Cy Ce CTeKJIM YCIIOBH 33 0TKa3 M POK 3a IaBarbe OIr0BOPa Ha 00aBjeIITCHbE.
HewusjanimaBamwe ypeaHo 00aBUjEIITCHOT PaJIHUKA O OKOJTHOCTHMA KOje MY
Ce CTaBJbajy Ha TEPET Y OCTABJLEHOM POKY HHUjE CMETHa 3a JlaJbe BOhCHE
NOCTyIKa. PajiHUK y3 U3jalllberhe MOXKE J1a IPUII0KH MUIILIBCHE CUHIUKATA
YUjU je YJiaH y TOpe MOMEHYTOM OCTaBJbeHOM poKy. Ilocionasarr je nyxaH
Jla pa3MOTpPH MPUIIOKEHO MUIILJberhe cuHaukara (ui. 182.). [Ipema tome,
HIOCJIO/IaBAll je Iy KaH Jia pa3MOTPHU MPHUII0KEHO MHUIIIJCHE CHHINKATA, aJld
0e3 oOaBese na ra npuxsaru. [logpasymujeBa ce Ja mocjaojaBai 0 CBOM
ctaBy obaBujecTn cuHaAnKaT. OBaj CTaJAMjyM OTKAa3HOT MIOCTYIKAa MOTao ou
ce Ha3BaTH UCIIUTHUM MOCTYIKOM. Y HeMYy Ce MOT'Y U3BOJIUTH U ofapeheHn
nokasn.'* JlTakie, o0aBjeniTerse paJHuKa O/ CTpaHe MOCI0AaBIa O MOCTOjarby
pasJiora 3a 0TKa3 yroBopa o pajy jecTe akT MOKpeTama MOCTYIKA Y CIIy4ajy
orka3za. CBpxa o0aBjeliTema je y Tome 1a oMoryhu paJHuKy Ja ce yro3Ha ca
moryhHomhy 1 pa3iozuma 1o0ujama 0TKa3a u aa My ce omoryhu onopana.
[IpaBo Ha oOpaHy pajiHUKa je OUTHA IPETIOCTABKA 3aKOHUTOCTHU MTOCTYIIKA
JaBama 0TKa3a yropopa o paay u 'y cmuciy Koneenuuje MOP-a Op. 158
0 IpecTaHKy paJHOr OJHOCA HAa MHMIIM]aTUBY mnocjionasia.'”> MehyTtuwm,

123 b. Jlybapna, Paouo npaso — Pacnpasa o 0ocmojancmay Ha pady u COyujaiHom oujanozy,
[IpaBHn dakynrer Yausep3urera y beorpany, beorpax, 2013, ctp. 660; Amepudko pamgHO
3aKOHOJABCTBO HE ypehyje MUCIMIUIMHCKY MOCTYTaK, ajli Cce KOJEKTUBHUM YrOBOPHMA O
pay WM IIPaBUITHAKOM O paJly OBa IIMTama MOTY YPEIHTH, Y3 yBaXKaBambe HaveNla pacipase,
cacilymama CBjelOKa, ITOJHTHKE HPOTPECHBHOr AMCHUIUIMHCKOT KaXKmbaBama, obaBese
Bol)erba eBHICHIIN]E O UCIUILTHHCKUM Mjepama, uti. [bid.

124 'V tom cmucny Bumm: 3. UBomesuh, Jucyuniuncka odeoeoprocm no 3axony o pady
Penyonuxe Cpncke, Pagan ogrocn y Penyomumm Cprckoj, 306opnuk padosa, beorpan, 20006,
cTp. 145.

125 II. JoBanoBuh, op. cit, ctp. 340-341; IlpaBo pagHmka ma HM3HEce CBOjy OnOpaHy
TOBOPH O TOME JIa M y AUCHUIUIMHCKOM IIOCTYIIKY BakKH NpUHIWN Audiatur et altera pars.
3a ocTBapuBame OBOT IIpaBa JOBOJHHO je Ja ITOCIoaBal] oMOryhy pagHUKy Ja ce M3jacHH
0 YMICHUIIAMA KOje TPEJCTaBJbajy OTKAa3HU pas3lIor M M3HEece CBOjy oA0paHy, a OH My TO
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npod. ap b. Jlybapaa cmarpa fa 0BakBO 3aKOHCKO pjellIe-e OTBApa MUTAkE
yckiaheHoctu nomaher npasa ca Konsenmujom MOP-a Op. 158, koja npensuba
1paBo Ha Of0paHy pajHUKA, MITO MOApPa3yMHujeBa U MOTYhHOCT pacrpaBe
npe/ TUCHMILUIMHCKAM OPraHOM, a HEe camo M3jalllibaBarbe Ha HaBOJC M3
obagjemTema (0e3 3aka3uBama U Boh)ewa paciipase). 3a pa3iuKy o] IOCeOHOT
peXHuMa JUCHUIIIMHCKE OJTOBOPHOCTH JIPXKABHUX CIIYKOCHHUKaA TIje ce
JeTajbHO ypelyjy mpaBuiia MocTymnka, YKbyuyjyhu U ycMeHy pacmpaBy, Yy
OIIITEM PEXKHUMY AUCIUITITMHCKE OATOBOPHOCTH MOCTOJH 3aKOHCKA ITPa3HUHA
0 HAYMHY W3BOherba 0Ka3a y JUCIUIIHHCKOM MOCTYIKY. 26

3aKkoH O pajay MPOIHUCYje POK 3acTapjeloCTH M3pHUIlama OTKas3a
yroBopa o paay Kao AMCUHMIUIMHCKE caHKuuje. Hamme, oTka3 yroBopa o
pay mocioaaBal MOXe JaTi paJHUKY Y Cy0jeKTHBHOM POKY Ol TPH Mjecera
OJ1 laHa Ca3Hamba 332 YHEHCHUIIC KOje Cy OCHOB 3a [[aBame 0TKa3a, OIHOCHO
y 00jEKTUBHOM POKY O/ IIIECT MjECEIl OJ1 JJaHa HACTYIlakha YHMHCHUIIA KOje
Cy OCHOB 3a JiaBame oTka3a (uwi. 184, ct. 1). YroBop o paay orkasyje ce
pjellieheM y MMCaHOM O0JIMKY Koje MOpa OMTH 00pa3ioKeHO U CapiKaBaTh
oJpe10e 0 IPaBHOM JIMjeKy. Pjerieme o 0Tka3y yroBopa o pajay Mopa ja ce
JIOCTaBU PAHUKY JIMYHO, y IIPOCTOPHjaMa MOCIOIaBIIa, OAHOCHO Ha apecy
npeOUBaJIMINTA WK OOpaBUIITA PaJIHUKA. AKO TIOCJIO/IaBall PaHUKY HH]C
MOTao Jia IOCTaBH PjellICHE 0 0TKa3y yroBopa o pany, Iy’KaH je Aa 0 ToMe
CauMHH NUCMEHY 3a0MJbEUIKY M pjelIekhe O 0TKa3y MCTaKHEe Ha OrJacHo]
tabau nocnofasua. [lo McTeky ocam JaHa oj] JaHa MCTUIAka OMJIyKe Ha
OIJIacHOj TabJIM cMaTpa ce Jia je J0CTaBJbatkhe U3BPIICHO. PajiHuKY mpecTaje
paHU OIHOC IAHOM JIOCTaBJbakba Pjelieha 0 0TKA3y, OCHM aKO OBHM 3aKOHOM
WU CaMUM pjelieeM Huje oapehen apyru pok (wi. 185. 3akona o pany).

Haunme, oTka3HH pa3ior Mopa MoCTOjaTH Y CBHM €JIeMEHTUMA KOjH
00pasyjy Texy MoBpeny pajiHe 00aBe3e U HEMOIITOBAE PaIHE TUCITUIIIHHE.
3aro cBe pelieBaHTHE YMHH-EHUIE U OKOJIHOCTH MOpajy OMTH pa3jallmbeHe
npuje caMe MpUMjeHe TUCIUIUIMHCKE Mjepe. ICTHHUTOCT YnibeHUla Koje
00pa3yjy OTKa3HH pas3jior OWTaH je YCIIOB 3aKOHHTOCTH JaTOr OTKasa.'?’

omoryhaBa ako My MIpeJoYH OHO IITO My CE CTaBJba Ha TEPET U aKO My OCTaBU JOBOJEHO
BpeMeHa Jia ce npunpemu. [IpaBo Ha oxOpany mozxpasymujeBa 1 npaBo Ha Opanuona. [la mu
he ce pagHuK ofa3BaTH MO3WBY Ja W3HECE CBOjy On0paHy, WM He, Herosa je cTBap. butHo
je Ia My ce Ipy>KH NPWIHKA 33 TO, YKOJIHKO je Moryhe ¢ 003upoM Ha OKOJIHOCTH. A Moryhe
je yBHjeK, OCHM y ClTydajeBHMa KaJia HUje JOCTyIaH 300T Texe OonecTH, JMema ciaoboze,
HETIO3HATe aJipece WM KaKBOT JPyror HEOTKIOWHBOT pasiora. Buan Bume: 3. MBomesuh,
Jucyunauncrka odeosoprocm no 3axonwy o pady Penybnuxe Cpncke, Pagau omHOcH y
Peny6muu Cprickoj, 360pHux padosa, beorpam, 2006, ctp. 144.

126 b. Jlybapna, Paouo npaso — Pacnpasa o 0ocmojancmey Ha paoy u COyujanHom oujanozy,
[IpaBHn dakynrer Yausepsurera y beorpany, beorpan, 2013, ctp. 661.

127 3. UBomesnh, Jucyuniuncka ooeogoprocm no 3axony o pady Penybruxe Cpncke,
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Oryna 4. 187. 3akoHa 0 paay yro3opasa Jia je y cliydajy cropa mpej
HaJUJIOKHUM OpPraHoM, MOCJoaBall AyXaH Jia JOKaxe MOCTOjambe pas3iiora
3a 0TKa3 yroBopa o pany. AKO TO He y4HHH, cyounhe ce ca mpecy1oM KojoM
C€ IIoOHUIITaBa OTKa3HU aKT. OBaKBa Imocsjeeauna (bI/IKTI/IBHI/IX, CUMYJIOBAHUX U
APYTUX HCUCTUHUTHUX OTKAa3HUX pa3jiora nNoaunxe 3Ha'—Iaj HUCIIUTHOTI NTOCTYIIKA,
Kao (haze JUCIIUITITMHCKOT TOCTyTKa. %8

7. 3ak/pyuak

WHCTUTYT MUCHUIIJIMHCKE OJITOBOPHOCTHU 3aIlOCJIICHHUX j€ je/laH O]
Haj3HAYajHUJUX PaAJHONPABHUX HMHCTUTYTa. OIArOBOPHOCT Kao IpaBHA
WHCTUTYLH]ja Yy PEXKUMY paJHHX OJHOCAa NpPENCTaBhba CBEYKYITHOCT
MaTepUjaJIHUX M TMPOLECHUX HOPMH KOje OCHUTYpPaBajy IOIITOBAHE
3aKOHMTOCTH pajia 1 yTBpheHuX npasuiia pagne cpeaune. Pepopmom pagHor
3akoHOnaBcTBa y bocHr m XeplueroBuHu W HEroBUM MpuiiarohaBameM
MeljyHapoIHUM CTaHJapauMa paja U TPKUIIHOM HauuHy npuBpehuBama,
JIOIILIIO j€ MPOMjeHa y OKBUPY PEKHUMa OJITOBOPHOCTH Cy0OjeKaTa pajaHor
oxHoca. TexKuo ce MaKCHMATHOM I0jeTHOCTAaBIbEbY MOCTYIIKA YTBphHBama
JUCHHUTIITMHCKE OITOBOPHOCTHU U M3pULIakha JUCIUIUTMHCKUX Mjepa. Hanwme,
JIOHOIIemkeM HOoBOT' 3akoHa o pany Pemy6bnuke Cprcke 2016. romune,
JIUCLMIIIMHCKHU TOCTYIIAK je Yy BEJIMKOj Mjepu jubepain3zoBaH. [lutame
JTUCIUIIIIMHCKE OATOBOPHOCTHU paJHUKa 3a MOBpEAy palHHX obaBe3a U
pajgHe JUCHHUIUIMHE Ce TPETHUpa Y OKBHUPY MHCTUTYTa MPECTaHKa PaHOT
OJTHOCA ¥ pa3MaTpa y TIOCTYIIKY Y CIIy4ajy 0TKa3a yroBopa o pajy oJ CTpaHe
nocnofaniia. OBakBUM 3aKOHCKHM pjelIeHEeM 3aCUTYPHO HE MOKEMO OUTH
3aJI0BOJbHU, MMajylil y BUly 3Ha4a] U OCJETJBUBOCT HHCTUTYTA JIUCLUTIIIMHCKE
OJICOBOPHOCTHU 3aIlOCIICHUX KOjH, Y KPajikhOj JUHUjU, MOXKE Ja JIOBeIe U
JI0 TIpeCTaHKa paJHOT OJIHOCA, U CAMHUM THM, yTpOKaBamba MaTepHjaIHe
er3UCTeHIMje paJHUKa W YJIAaHOBA HHETOBE MOPOAHIE. Y BE3H C THUM,
HEOIXO/IHO j& 3aKOHOM, MUHMMAJIHO y Ha4elly (OJJHOCHO Y MjepH y K0joj je
TO HY’KHO paJi¥ 3aIlTUTE OCHOBHUX ITPaBa U clI000/1a palHUKa), IeHUHNACATH
aZIeKBaTHE MPOIECHE TapaHIihje Y MOCTYNKY YTBphUBama ITUCIUTUIHHCKE
OATOBOPHOCTH 3aII0CIICHUX KaKO OU Ce CIIpujeunie eBeHTyallHe 310y oTpede
JHCIMITITMHCKE BIACTH O] CTPaHe NMOCIIO/IaBIIa. 3a pa3iuKy of paHuje paxeher
3aKOHAa, HOBU 3akoH o paay PenyOnuke Cpricke He caapu ojpende Koje
npenBuhajy a ce KOJIEKTUBHUM YTOBOPOM U MPABHIHUKOM O pajy OJuxke
ypehyje AMCHMIUIMHCKH MOCcTynak. AJH, TO HE MPEJCTaB/hba HUKAKBO
OrpaHHuEH-C J]a C€ MOMEHYTHM ayTOHOMHHUM aKTHUMa JIeTaJbHO ypele cBa

Pangnau omHocu y Peny6mumu Cprickoj, 36opruk padosa, beorpan, 2006, ctp. 146.
128 Ibid.
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nuTama JUCHUIIJIMHCKOI IMOCTYIIKA. HpeMa TOMEC, KOJICKTUBHU YTOBOpH
WJIH TIPABUJTHUIM O Pajy, IPUIUKOM Olrker ypehuBarma AUCIUTTHHCKOT
NOCTYTIKa, MOpaJIn 01 J1a ce Kpehy y OKBUPY 3aKOHOM JieUHUCAHHX Havela
HoCTymKa yTBphHBama OIrOBOPHOCTH paJIHUKA 3 TIOBPEy pajHuX obaBe3a
U paJiHe JUCIHUIUIMHE ¥ U3PULIakha JUCIUIUIMHCKUX Mjepa. OBO je moceOHO
Ba)KHO KOJI U3PHIIakha 0TKa3a yroBopa O pajay Kao HajTexe AUCHHUTIITHHCKE
CaHKIMje, Kako OM IpecTaHak pPaJHONPAaBHOI OJIHOCa OMO JierajaH U
JeruTUMaH, a cBe y n1yxy Konsennuje MOP-a Op. 158 o mpecranky pagHor
0JTHOCA HA MHHUIIMjATUBY TIOCJIOJABIIA.
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Disciplinary responsibility of employees in the light of
the new Labour Law of the Republic of Srpska

Summary

The paper deals with disciplinary responsibility of workers in the light
of the new labour legislation of the Republic of Srpska, as one of the most
important and most sensitive institutes in the sphere of labour relations, which
ultimately can lead to the termination of employment relationship of the em-
ployee and endangering its existence. The author gives the explanation of the
term, the basic characteristics and conditions of disciplinary responsibility.
Special attention is given to the system of disciplinary sanctions, as well as
the procedure of determining the employee’s responsibility for the violation
of labor discipline. The author concludes that it is necessary by law, at least
in principle, to define adequate procedural safeguards in the procedure for
determining disciplinary responsibility of workers in order to prevent any
misuse of disciplinary authority by the employer.

Key words: disciplinary responsibility, violation of duty, guilt, disci-
plinary sanctions, disciplinary procedure.
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1. YBoana pasmarpama

Jla Hero3HaBambe MpaBa MIKO/IH, JAHAC je TOTOBO OIMIITE Mo3HaTo. OHO
KOAU CBUM cyOjekTuma. Ctuue ce, MehyTuM, YTUCAK Jla HEMIO3HABAHKE
MpaBa HAPOYUTO MIKOJM OHUMA KOjH IMIPETEHAY]y Ha CTAIHO MOJN3amhe HUBOA
npodecuoHasn3mMa y CBOM paay'. Y3MHMO 3a IMpUMEp OHE KOju ce OaBe
MenuIuHCKOM faenaTHomhy?. Ha cTpaHu MEeIMIIMHCKUX MOCICHHUKA® CTOjU
obaBe3a KOHTHHYHUPAHOT yCaBpIIaBamba, IPEBACXOHO 300T YCMEPEHOCTH
BUXOBC ACJIATHOCTU Ha MOAU3AaKC KBAJIMUTETA X KUBOTA U 3ApPaBJ/ba YOBCKaA
Ha BUIIY HUBO. 13 Te 00aBe3e jacHO MPpOouU3I1a3u J1a HeMO3HABAKE [TPaBa TUM
[pe UIKOAH yIPaBo OBOj TPyNH cyOjekara.

Ca apyre cTpaHe, paju peryiucama OpOjHHX CIOKCHUX MHUTaHba
KOja UCKPCaBajy y OJHOCY M3Mel)y MEAMIIMHCKUX TIOCICHUKA U TaljeHaTa
IIOBOJIOM MEUIIMHCKE WHTEPBEHIIU]E, 3aKOHOIaBAll j& CyOueH ca OpOjHUM
n3azoBuma. [lo mpaBuily, Ha OBE M3a30BE OH OJIroBapa CTBapambeM HOBHX
Hopmu. OBaj cTaimHO pacTyhu KOpIyc HOPMH O3HAYEH je Kao MEAMIIMHCKO
nipaBo. Mako ce cmarpa HajmiialjoM rpaHOM paBa, y MOCIEBHX Map ACHCHH]ja
y JKIKH je HHTEpecoBama CTPyYHE MpaBHE U MEIHUIMHCKE, all U IIHPe
JanyKe jaBHOCTH.

Y okBHpY 0Be, MOXKeMO pehin XuOpuIHe rpaHe mpasa pajo ce JUCKYTYje
0 pa3sIUYMTHM NuTamuMa. Mnak, ctuye ce yTUCcak J1a je naxma OHUX KOju

1 Bupmern: Jb. Xynuh, ®. Muxanosuh, 3Hawaj mo3HaBama MEJUIMHCKOT IIpaBa 3a
3/IpaBCTBEHE pagHMKe, PajMoNIOmKy BjeCHHUK, XPBAaTCKO APYIITBO HHXKEHEpa METUIIMHCKE
pamuonoruje 6p. 4, 3arpe6, 2009, ctp. 4.

2 3mpaBCTBEHA 3allTHTAa j€ OPraHW30BaHAa M CBEOOyXBaTHA AENATHOCT APYIITBA Koja ce
Ipey3uMa ca IUJbEM Jia Ce€ OCTBapH HajBUINM MOryhm HWBO odyBama 3/paBba rpalhaHa
1 TIOPOANIIe KPO3 YHTAaB HHU3 Mepa Koje Cy yCMepeHe Ha yHampeheme n odyBame 37paBiba
rpahana, cripedaBame, cy30Hjambe U paHO OTKPHBambe 00JIeCTH, TIOBpe/Ia ! APyTux nopemehaja
3/IpaBJba, T¢ OJArOBPEMEHO Jieuemhe W pexadmnuranujy (oxpeheme IaTo ¢ OCIOHIEM Ha
3akoH 0 31paBcTBeH0j 3amTuTH (y fasseM texkery 333 PC), ,,Ci. rmacauk PC*, 6p. 107/2005,
72/2009, 88/2010, 99/2010, 57/2011, 119/2012, 45/2013,93/2014, 96/2015 u 106/2015, u.
2). MeannuHCKa IEeIaTHOCT, MaKO TEXU UCTOM IMJbY, PN HETrOBOT OCTBapema OCIamba
ce ,,caMO“ Ha CKyNl HAayYHO BepH(HKOBAHMUX MEAWIMHH CBOjCTBEHHX HPEBEHTHBHHUX,
JIMjarHOCTUYKUX, TePaNeyTCKUX, PeXaOWINTAIMjCKUX U MPOTHOCTHYKHX Meroxa. V3 tora
Jlajbe MPOW3NIA3M Ja 3/PaBCTBCHA 3aITHTA KA0 IIHPH I10jaM y AePHHULNUJH MEIHUIHHCKE
JeTaTHOCTH  TIpeAcTaBajba genus proximum, IOK je diferentia specifica MeIWITHHCKe
JIETTATHOCTH yroTpeba HaydIHO BepUPHKOBAHIX METHIIMHCKIX METO/IA.

3 Mako HHje THUIMYAH 3a Hallle 3aKOHCKE TeKCTOBE, M3pa3 MeIUIIMHCKY MOCICHHUIN ce y Hac
onomahno moj yrumajem npogecopa Papummha. Pasior je jeqroctaBan. OBa KOBaHUIA HY AN
JjeAnHCTBEHY MOTYMHOCT /1a IOJ je/laH TepMHH, TEPMUH ,,lTpouniheH o ocTannx cybjexara
KOjH 00aBJbajy IOCJIOBE 3[paBCTBEHE 3aIITUTE, IO/BEIEMO CBE OHE CY0jeKTe KOjH IT0CIOBE
3/IpaBCTBEHE 3aIITUTE 00aBIbajy C OCJIOHIIEM Ha HAyYHO BepH()UKOBAHE MEHUIIITHCKE METOIE.
VYnorpebspaBajyhu ra y pany, ayTop HOApKaBa HEroBy yrnorpedy u mpeiaxe yBoheme y
3aKOHCKE TEKCTOBE.
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Ce OBOM I'DaHOM IpaBa 0aBe yCMepeHa PBEHCTBEHO Ha Pa3IMuUTa MUTamba
POY3POKOBamka MITETEe MPHJINKOM MEIUIMHCKE HHTepBeHnHje. U 3aucra,
YUTAB HU3 PaJOBa, HAPOUMUTO Y 3aJH0] JCLICHU]U, HACTAO jE YIIPABO paju
pOHAIaXKeHha OIrOBOPa HA MHUTAkE Kaja 3aCHUBAE OITOBOPHOCTH 3a
HacTay MTETY Aoya3n y 003up. Tako, ayTopu cy ce 6aBUIIU MUTAKBIMA IOy T
1ojMa CTPYYHE IrPeIiKe, ’eHOT Pa3InKOBamba OJ] OTPEICHha O IPaBHA PaBHJIA,
yCJIOBa 3a CIIpOBOl)ehe MEIMIIMHCKE HHTEPBEHIIM]E, BbUXOBE Kilacudukaiuje,
JIOTUYKHMM BaJICHIMjaMa y TIOTJIely H3BECHOCTH HAaCTynama mreTe. [loceOHo
MHTEPECAHTHO OMJIO je MUTake MPUCTaHKA MAI1jeHTa, leroBE KBATUTATUBHE
Y KBAHTUTATHUBHE CTPaHE, 11a U HEroBe MPaBHE MPUPO/IE.

Wnak, nuTame Koje je moMalsio 3al0CTaBJbeHO jeCTe MUTambe cyojekara
MEIHUIIMHCKOT TIpaBa, OpPOJHOCTH U YTHIIdja HbHXOBE YJIOI'e Ha 3aCHUBAHE
oarosopHocTu. Hanme, kaja ce 1o mpBU MyT CYCPETHEMO Ca OHUM IITO
JIaHAC HAa3MBaMO MEIHMIIMHCKUM MPABOM, K20 MPBO MOXKEMO 3aKJby4UTH Ja
OHO PEryJInIie U3y3eTHO MIUPOK CHEKTap 0COOMTO CIOKCHUX IPYIITBEHUX
OJlHOCa y KojuMa yuenihe y3umajy OpojHH cyOjeKTH ca BpJIO Pa3InYUTHM, I1a
HEPETKO M MPOMEHJbUBUM yiorama. Cy0jeKTH METUIIMHCKOT IIpaBa HUCY CaMo
JIeKap | MAaIMjeHT, KaKo ce TO Hajuelihic Ha OCHOBY YIIPOIITEHE IPECTaBe
yuHH. Jlucra cy0jekara Ha Koje ce MEIUIIMHCKO IIPaBO OJJHOCH He Ou Oumita
3aTBOpPEHA HU Kaja OMCMO y3 JIeKape W MallujeHTe JOalu M 3[paBCTBCHE
ycraHoBe. Cy0jeKTr MeIMIITHCKOT IIpaBa Cy, 3alpaBo, CBH OHH CyOjeKTH KOjU
YUYECTBY]y Y IpOLeCy 3alITHTE U yHarpehemba KBaIuTeTa )KUBOTA U 3paBJba
4OBEKa C OCJIOHIIEM HAa HAYYHO BEpU(PHUKOBAHE METUIIMHCKE METO/Ie?, ali U
OHH KOjUMa Cy OBE BPEIHOCTH YI'POKEHE HEOCPETHO UITH MOCPEIHO.

MeauUKMHCKY JelaTHOCT, JaCHO je W3 MHPETXOJHOr, 00aBibajy H
CTYIICHTH MEIMIIMHE U cTomarosioruje. M oHU ce y OKBUPY CTYACHTCKHX
BEKOM, C YBPCTUM OCJIOHIIEM MCKJbYUHMBO Ha OHE METO/IC JIeUCHa Koje je
HayKa OTBPIWIIA, CTapajy O HallleM JKMBOTY U 31paBJiby. CBaKako, jacHo je,
U y BUXOBOM ce pajy, 0e3 003upa Ha CBY MKy OHHUX KOJUMa j¢ TIOBEPEH
HaJ[30p, MOT'y MOTKPACTU T'PEIIKE KOj€ 3a IMOCJICAMIly MMajy IITETy IO
nanujeHTa. Y THM CHTyalujama, IpUPOIHO, IIOCTaBJba Ce, HE CaMO MTUTAkE

4 O 3HaYajHUM TPAKTHYHAM pa3iiiKkamMa MPEeHAyYHOT W HaydHOT OaBJbeHha MEIUIINHOM,
(hazama mpeHayIHOT IPUCTYTIa TPOOIEMATUIH H MEIUIIHCKO] IEIATHOCTH Ka0 KOMOMHAIH]H
mpakce ¥ Hayke Bujaetd koxa: B. I'aBpmiosuh, Mcrtopuja cromaronoruje, MemumuHcka
kmura, beorpan-3arped, 1969, crp. 87; Jb. I'Bouh, Commonoruja — OCHOBH Hayke O
JPYIITBY M JIPYIITBEHU acnekT menuimae, ['paduuku aresse ,,Kym™, Beorpan, 1997, ctp.
9; B. Cranojesuh, Mcropuja menunune, beorpan-3arped, 1953, yBoana usnarama; M. M.
Henanosuh, Menumacka ernka, Menunuuckn dakynrer YHuBepsutera y I[lpurmriau,
Kocoscka Mutposuna, beorpax, 2007, ctp. 113-145; J. Pamgumuh, Meaumuacko mpaso,
Homoc, beorpan, 2004, ctp. 27-29; J. Pagummh, [Ipodecronanta 0roBOPHOCT MEHIITHCKHX
nocieHuka, MHCTUTYT ApymTBeHux Hayka, beorpan, 1986, ctp. 22.
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ko he mpoy3pokoBaHy mTeTy OMTH Jy>KaH J1a HaloKHa 1, Beh 1 mpema Kojum
npasuiiuma. OBaj paj uMa 3a UJb J1a UCITUTa MOTYRHOCT MpUMEHe oJipeon
KOj€ ce OJIHOCE Ha OJIFOBOPHOCT IMOCJIOMABIA 3a IITETY KOjy 3alOCiIeHH Ha
pajy WK y BE3U C paJioM IPOY3pOKyje TpeheM JIUIly HaKo je CACBUM jaCHO
Jla CTYJICHTH MEIUIIMHE HUCY 3aII0CIICHU Y Hajy>KEM CMUCITY.

2. Ctpy4Ha Hao0pa30a u 0c1noco0/beHOCT MeIMIMHCKOT
MOCJIEHNKA K20 YCJIOB IONYIITEHOCTH MeIUIIHHCKE HHTEPBEHIIHje

[Ipucranak manyjeHTa Ha MEAUIIMHCKY HHTEPBEHIIN]Y, KaKO y HAIIOj,
TaKO W y CTPaHO] MPaBHO] MUCIH, ofpelyje ce Kao pasyior UCKJbyUeHa
MPOTUBIPaBHOCTH. M3 oBakBOT ofpel)era mpon3:ias3n ga mprucTaHaK MalijenTa
Ha METUIIMHCKY MHTEPBEHIIN]Y YHHU JIa jeJIHa, Y Hauely HeZI03BOJbEeHA Paliha
Y TIOCJIE/INIIE T€ Paifbe, TOCTaHy MPaBHO JI03BOJbEHE. 113 0BakBe hopmyranuje
MPOM3JIa3n AaJbe Kao jeAMHU UCIpaBaH 3akJbydaK TO Ja je MPHCTaHaK
MalrjeHTa JI0BOJbaH per Se 1a MeIMIIMHCKAa NHTEPBEHIMja TIOCTaHe MMPAaBHO
N03BOJbeHa. 1 3amcTa, OBaKkBO ofjpel)ere He 0cTaB/ba MeCTa Jia € y KOHTEKCTY
Mpeay3uMama MEIUIIMHCKE HHTEPBEHIIN]e, TO jJECT HhEeHE T03BOJHEHOCTH,
pa3MoTpH 1 oTpeda 3a MPUCYCTBOM M HEKHUX JAPYTHX YHEH-CHHUIIA.

AyTop oBor pana, mel)yTum, HUje BOJbAH J1a MPUCTAHAK MalHjeHaTa
OTIpeZieNN, HUTH Kao jeJUHY, HUTH Ka0 Haj3HAYajHU]y YHUILEHUILY Y CKyIy
YUHEHUIIA O] KOJUX 3aBUCH IOTTYITEHOCT METUITMHCKE HHTepBeHITje. Hanwme,
MIPUCTaHAK MAlMjeHTa Ha MEAUIIMHCKY HHTEPBEHIIN]Y CYIITHHCKH j€ jeTHO
Ccy0jeKTHBHO IpaBo marujeHTa. [[pucTanak manujeHTa, y3 myHO YBa)kKaBambe
OTPOMHE YJIOT€ OBOT MTPaBHOT MHCTUTYTA, HAj€ HEOT PAHMYEHO CYOjeKTHBHO
npaBo. OrpaHuyYersa OBOT IIpaBa MPOU3IIa3e U3 YUTABOT CTHIIAja OKOITHOCTH,
Mehy KojuMa ce CBOjUM 3HauajeM WIIaK M3J/1Bajajy BE — YCMEPEHOCT BOJhE
KOjOM Ce CTaB Mal{jeHTa npemMa MeAUIIMHCKO] HHTEPEBHIUJU H3pakaBa U
criermu()UIHOCTH caMe MEIUITNHCKE HHTSPBEHITH]C.

Hpyrum peunma, na i he mpuctaHak maujeHTa OuTH Ha oATroBapajyhu
HaYMH KOHIIUTIUPaH, yCMEpeH 1 J1a Jii he y Kpaji0j THHUjU IMaTH OAToBapajyhu
KBaJIMTET KOJH je HEOTXO/1aH J1a O MPOM3BE0 JKeJHEHO MTPABHO JIEjCTBO, 3aBHCH
O]l TOTA JIa JTU je MaIlijeHT y JOBOJHHO] MEPH CBECTaH CYIITHHE, 3HAYaja,
ra 9Yak ¥ JoMalllaja OHOTa ca YUMe Ce Carjlacho. Y KOHTEKCTY TMOCIEIbET,
moceOHO je OMTHO MUTAKkE Ja JIM MaIlMjeHT 3Ha ca YMMe C€ U TOJ KOJUM
yCIIOBMMa — TOBOPHMO O pacrioyiaramy 3/paBJbeM, TEIOM U )KHBOTOM — MOJXKE,
a ca YuMe HIKaKO HE MOYKE CarIacUuTH.

YrnpaBo y KOHTEKCTY MOMEHYTHX YCJIOBa, paad HUXOBOT OOJbET
pasyMeBama, ayTop Ce 3aIake 3a IbUXOBY KJIacu(pUKaIHjy Ha TIO3UTHBHE U
HeraTuBHE yciioBe. bes, U3 mepcrnexTrBe OBOT pajia MONTYHO HEeTOTPEOHOT,

59



llp Cphan Paoynosuh, O nompebu wiupee mymauerba 00020860pHOCMU 34
wmemy Kojy..., Paono u coyujanno npaso, cmp. 55-70, XX (2/2016)

yJacka y KpUTepHjyMe Hojeie, Maxmy Bajba 00paTUTH HA TPYILy YCIOBa KOjU
Cy O3Ha4YCHU Kao MO3UTUBHU, TO jeCT Ha jellaH Of BUX MOceOHO — CTpydYHa
HaoOpa30a u 0CIOCO0/LEHOCT MEIUIIMHCKOT TIOCICHHKA.

On MEAUIMHCKUX TMOCJICHHKA, YIIPaBoO 300r TOora IITO CE CTapajy o
HAIIMM HajBehnM BpeIHOCTHMA, HE OUEKYje CEe caMo JIa y CBOM paJly IOCTUTHY
HEKH pojekToBanu ctanaap/. O lbUX ce 0YeKYyje U Jia ra cTajHo yHarpehyjy.
Kako Ou ce 3a710BOJbHO TaKO BHCOK HMBO CTPYYHOI CTaHIapia, nmocrojehe
3HaIb€ HUKAJ HHUje JOBOJBHO’. Y MPEHECCHOM MaHHUPYy cTape u3peke nulla
dies sine linea, MEIIMIIMHCKY TIOCJIICHUK MOpa OUTH CIIPEMaH Jia CBAKOHEBHO
noByue OapeMm jeaHy HOBY JinHHjy. OH Mopa OMTH CIpeMaH Jia CBaKH JaH
Hay4H HEIITO HOBO, 3aTO IITO j& JIaH Koju mpol)e 0e3 HOBOT ca3Hamba, IOr0TOBO
3a MEIMIIMHCKOT MOCJICHUKA, poMaliieH U npasaH. llraBuiie, HeBohemwe
WA HEIOBOJHHO BOhCHe pauyHa O HOBUM Ca3HambUMa, MOKE OUTH pasiior
CTaJICIIKe, aJli U TIPAaBHE OJATOBOPHOCTH MEIUIIMHCKOT MOCICHUKA®.

MelyTum, Hako o1 OrpOMHE BRXKHOCTH, y HAIIIO] TPAaBHOj TUTEPaTypH
HUTake CTPYYHE HA00pa30e U 0CIOCOOLEHOCTH MEIUIIMHCKUX MTOCTICHHKA
HUje oOpahuBaHo TOTOBO yormTe. Y peTKHM CilydajeBUMa Kaja jecTte
oOpahuBaHo, TO je YMHEHO HEKAKO YCIIYTHO M ITOCPEIHO, a IITO j& IOCEOHO
3a0pumaBajyhe, rOTOBO HUKajJa Y KOHTEKCTY YCJIOBa 3a JIOMYIITEHOCT
MEIMIIMHCKE UHTEePBEHIIMje. Pa3sior oBakBor ojHOCa MpemMa MOMEHYTOM
YCIIOBY j€, MPETIOCTaB/baMo, Taj IITO OH, HAa M3BECTaH HAYWH, KA0 Jia Ce
Hopa3yMeBa Kaja TOBOPUMO O MEITUIIMHCKO] HHTECPBEHIIHjH .

U 3amcra, 0Baj yCJIOB je M3 MEPCIEKTHBE HAIICT MO3UTUBHOL IpaBa
jenaH o OHUX YCJIOBA KOjH Cy, OapeM Ha MPBU IOIJIE, TOCTABJLEHU Kao
anconryTHU. To je, y IpBOM peay, yUneHO HOPMHUPamhEeM KPUBUYHOT el
HaApuJICKapCTBa y HAIIEM KPUBUYHOM 3aKOHOJABCTBY M IIPOIMUCUBAEKLCM
Ka3He 3aTBOpa 32 OHE KOjU C€ EBEHTYAJHO Oy]y MOHAIIAIH CYyIPOTHO OBOj
onpenou Kpusnunor 3axonuka®. CTBap je, Ha MPBH IMOTIIEa OapeMm, jacHa.
3akoHO/IaBall je Ka0 BpXYHCKH PUHITUIT M YCIJIOB JOITY ITEHOCTH ITPU N3BONCHbY
MEJIMIIMHCKE MHTEPEBEHIIM]E IOCTABUO OJroBapajyhy CTpy4Hy ClipeMy OHOra
KO MHTEpBEHIUjy u3Boau. Tako, mpema cioBy Hamer K3 PC Huje moryhe

5 Tako: J. Pagummh, op. cit, ctp. 172-174.

6 3aHUMIBHBE CITydajeBe OJrOBOPHOCTH JIeKapa U3 HeMadKe CyZACKe Ipakce 300r, mpumepa
pamy, Hempahema CTpydHe JIHUTEpaType 3a BpeMe TOAMIILET OAMOpA I CIIEIOTr ApKama
YIIyTCTBA 32 Tepanujy 0e3 KpUTHUKOT NpUCTyNa UcToj: ibid, ctp. 173-174

7 Tek ce MOBpeMEHO yKa)ke Ha JONPHHOC CPEABHX MEIMIIMHCKHX IIKOJa M (akyireTa
y Tpoliecy CTBapama KBAaIUTETHOT 3[PaBCTBEHOI KaJpa KOjU pa3yMe TEKOBHHE, ald H
nocturHyha caBpeMeHe MeUIIHE.

VY tom cmucny: Jb. Kynuh, ®. Muxanosuh, op. cit, cTp. 4.

8 Bunern: Kpusnunu 3axonuk (y nassem tekcry K3 PC) ,,Ci. mmacuux PC*, 6p. 85/2005,
88/2005, 107/2005, 72/2009, 111/2009, 121/2012, 104/2013 u 108/2014, ui. 254, ct. 1.
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0aBUTHU ce MEIMIIMHCKOM JieaTHoInhy 0e3 ajiekBaTHE HaoOpa30e. YKOIUKO
Ou JMIle Koje HeMa aJeKBaTHY MEIMIIMHCKY HaoOpa3Oy u3Beno onpeheny
MEIUIMHCKY MHTEPBEHIIM]Y, 0e3 003upa MITO MOCTOjU MOXK/JIa IPUCTAHAK
nanujeHTa Jja MHTepBEHIM]y U3Be/e TO JIMIE, OHO OM Mpema MpaBuiInMa
KPUBUYHOT [TPpaBa OJIr0Bapasio M PU3MKOBAJIO Ka3HY 3aTBOpA 10 TPHU T'OIUHE.
Takole, nmpema npaBuiuma rpalhaHckor mpaga, IITo je 3a Hac OCeOHO OUTHO,
0JIrOBapa’jio Ou 3a CBE IITETHE MOCIIENUIIE KOjE U3 MEIUIIMHCKE HHTCPBEHITHU]C
HPOUCTUYY, OWJIO J1a €r3UCTUPAjy Ha IUTaHy U3BECHOCTH HITH HE U 0e3 003upa
Jla JIM je MHTEPBEHIIM]ja OuJia YCICIIHA HIIH HE.

Ca npyre ctpaHe, HUTH (popMaiHO 00pa3oBame, a HAPOUUTO HUBO
CTpPYYHE OCIIOCOOJHLEHOCTH KOja C€ IIEHU KPO3 I'OJIUHE PajHOT UCKYCTBa,
CIICIU]aJIN3AIU]Y U [TOJIOKEH CTPYYHU UCITUT, HUCY Y TPAKCH HEIIPUKOCHOBEHH
ycIoBH 3a u3Bolherwe naTepseniuje. To ce jacHo Buau u3 MoryhHoctH yuenrha
creljanu3anara MeAUIIMHE, 2 MOK/Ia jOoIl BUIIe U U3 MOoryhHocTH yuenrha
CTyJeHaTa MeJUIIMHE Y 00aBJbatby MEIUIIMHCKUX HHTECPBEHIIH]a, M1a YaK Y
MOryhHOCTH caMOCTaTHOT 00aBJbarba HEKUX O] lbUX KaJia Ce 3a TO, HapaBHO
MOCTENEHO, CTEKHY YCIOBH’.

To 5a ce crnenujanu3aHTMa |, HITO j& ayTOPY OBOI pajia MoceOHO
OMTHO, CTYICHTUMAa MEIUIIMHE U CTOMATOJIOIHje MOpPa OCTABUTH IIPOCTOP
3a o0aBJbame oipel)eHUX WHTEPBEHIIMja TIONTYHO je jaCHO U Pa3yMJBUBO.
I[Mporec y4erma, a HAPOIHUTO MPOLEC CUTIAbA TPAKTUIHUX BELITHHA KOje CY
HEOMXO/HE 32 00aBJbathe METUIIMHCKE ICTATHOCTH HE MOXKE CH HU 3aMUCITHTH
0e3 takBe MoryhHocTu. Mnak, nako je To cacBUM NPHPOIHA (a3za y cazpeBamy
Oynyhux siekapa, He MOXKe CE JIONYCTUTH Ja Y Paay CTYJICHT MEIUIIUHE
HAYMHM IITETY MaIMjeHTy. JacHO je Ja ce oOpa3oBame Oynyhux jiekapa He
MOJKE BPILIUTH Ha IITETy MaiyjeHara. Mnak, oHia ce MoCTaBjba MUTAKkE KO
je, 3aIlITO U Y KOjOj MEpU OJIrOBOPAH 3a IITETE KOje HACTajy Kao peoBHA
nocjeuIa THX HHTEPBEHIIMja M KaKBa je CHTyalllja YKOJIUKO ce IITETHA
TOCJIE/IMIIa HE MOJKE MOJIBECTH 0] PSIOBHY U M3BECHY HETAaTUBHY TOCIICIUILY
UHTEPBEHIIN]E KOjy je CTYACHT MEAMIIMHE HJIM CTOMATOJIOTHjE U3BEO.

3. O 0ATOBOPHOCTH 32 LITETY CTY/IeHATA
MeHIHHe U CTOMATOJIOr Hje

OHO ITO je, KaKO C€ YWHH, U3BECHO Y OBOM TPEHYTKY jE€CTE TO Ja
CTYAEHTH MEIUIIMHE ¥ CTOMATOJIOTHj€ WHTEPBEHIIHje KOj€ TIPeay3nMajy
00aBJbajy y3 KOHTPOIY M CTPYYHH HAJ30p KPO3 KOjU C€ KOMIIEH3Yje HhIXOB

9 Taxo: J. Pagummh, OAroBOpHOCT 3a MITETY Y3pOKOBaHY ONEPAIHjOM KOjy je 00aBHO JIeKap
Ha Crelujanu3aniju, MeanIHCKO IpaBo M MEANIMHCKA eTHKa, YHUBep3uTeT y beorpany u
WuctutyT 32 apymrsene Hayke, beorpan, 1994, ctp. 165.
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TPEHYTHHU Mamak y 3Haly H BemITHHU. CBe TO ca IIMJbEM J1a C€ MAlUjeHTY
00e30e1u cTanaapaHa MeauIIMHCKA yeiryra. OBO je HAPOUUTO HEOIXOIHO
300r TOra IITO C€ MAalMjeHT CYLITHHCKH HE MOABPraBa TpPeTMaHy pajau
obyuaBama Oynmyher sekapa, Beh panu pemraBama CBOI' 3/IpaBCTBEHOT
npobsieMa. Y TOM KOHTEKCTY, a BE3aHO 3a CTaHIapAHY MEIUIIUHCKY
YCIIYTY, Ol CTyIeHaTa MeAMLInHEe, 6e3 0031pa Ha TO LITO OHHU CIIA/Iajy Y T3B.
MEIUIIMHCKH TIOIMJIAJIAK, OUEKYjEe CE UCTH CTEICH MaXKHE U YMEIITHOCTH Kao
o1 Iekapa crienrjanucte. [Ipenusnuje, To MTo MEJUIUHCKY HHTEPBEHIIU]Y
HE M3BOJIH JICKap CIICI1jallucTa, He 3HAuM Jia MalujeHT Tpeda aa 1o0uje Mambu
KBaJUTET y paay'’. Y Kopak ca OBaKBUM CTaBOM HJIE U HJigja O TOME Ja ce
HaJI30p HaJl PaJOM CTYJISHTa MOpa MOBEPUTH HEKOME KO je KBaJu(UKOBaH
y TIOTIIYHOCTH Jia MHTEPBEHIM]Yy KBAJIUTETHO CIIPOBEAC. Y CYMPOTHOM,
YKOJIUKO C€ I'pelika MOTKpajae CTYACHTY, cMarpa ce Jia je TO MOCIennia
HEJIOBOJbHE KBAIM(DUKOBAHOCTH OHOT'a KOME je HaJ30p MOBEPEH.
MelyTum, OBaKO YOIIITEHUM CTABOM, CBAKaKO HE MOXXEMO OUTH
3a710B0JbHH. CJIOKEHO MUTAEkhE OJTOBOPHOCTH 3a LITETY KOjy MPOY3pPOKYyje
CTYJICHT MEAMIIMHE UIIM CTOMATOJIOTHje 3aXTeBa MPEIU3HU]U OATOBOP. Y TOM
CMHCIYy BaJba Pa3MOTPHTH, 110 MUIILJbEELY ayTOpa, TPU MOTyhe KoHlenuje
10 KOjHMa C€ OBO IMHTakE MOXKE PEIINTH. JelHa je OHA y KO0jOj CE CTYACHT
1ocMarpa Kao 3arocieHH, APyTa je OHa Y K0joj OM OH MMao cTaTyc OMONHHUKA
y U3BpIICHY 00aBe3e u Tpelia mpeMa k0joj Ou ce OBO MUTAHKE PEIIaBajo peMa
ONIITUM ITPABUIJIMMA O OATOBOPHOCTH BHIIIE JIUI[A 38 IPOY3POKOBAHY LITETY.

3.1. Cmyodenmu meduyune u cmomamonouje Kao 3anocieHu

OHno mITO je, Mo ayTopy 6apem, U3BECHO Y OBOM TPEHYTKY jeCTe TO Jia
MalrjeHT Mopa OUTH y MOTIYHOCTH 00ABEIITEH O TOME J]a MHTEPBEHIIN]Y
cpoBou ,,0yayhu sekap®, Te 1a OH Ha TO U3PUUYUTO MPHUCTAHE. YKOIUKO
MMarjeHT 0 TOMe HHUje 00aBeIITeH MJIM yKOJHMKO jé HaKOH O0aBemTema
YCKpPAaTHO CBOj MPUCTAHAK, HHTEPBEHIIH]ja CE HE CME MPEMYCTUTH CTYACHTY' .
MebhyTum, 1 y OHUM cydajeBUMa Kaja je MalrjeHT 0 ToMe 00aBelITeH, Kao
Y OHJIa KaJla HUje, makiie 0e3 pasiiiKe, 3a CBE IITeTe KOje W3 MEIUITUHCKE

10 Ibid, ctp. 175.

11 Ayrop meHH aprymMeHTe OHOT Jiella IpaBHe TeOpHje KOjH CTOjH HA CTAHOBHINITY Ja HUje
noTpeOHO JJa naryjeHT Oy e 00aBeIITeH O TOME 1a HHTEPEBEHIH]y CIIPOBOAN JIEKap TOUCTHHK.
Tauno je na je To Tpeba m36ehu pagy 3amTuTe jaBHUX HHTEpeca U nHTepeca Oyayhu kagposa.
Wnak, ymnpaBo 300r HemocTaTka (OPMATHOT 3Bama KOJ CTyJISHATa MEIHIMHE W HHBOA
CTPYYHE OCTIOCOOJBEHOCTH, OWIIO 0¥ OJ1 HAPOUUTE BAXKHOCTH JIa TIANUjeHT Oy ie 00aBEIITeH O
TOME Ja HHTEPBEHIU]Y CIPOBOJM CTYAEHT M Ja HA TO M3PHUYHTO IIPHCTAHE.

ApryMeHTH IPOTHB 00aBeIITaBamkba MaIijeHTa O TOME J]a HHTEPEBHIN]Y CIIPOBOIU CTYIEHT
OJTHOCHO CIICIHjaTN3aHT U3JI0KEHH Cy Ko1: [bid, ctp. 176-177.
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WHTEpBEHIINje ycee ofrosapahe, TO je YMHU ce HajITPUPOJHH]E, TIPBEHCTBEHO
YCTaHOBA Y YHMjEM j€ OKPUJbY OHA U3BE/ICHA.

IIpema kojum mnpaBuianma he ona ojaroBapaTu? AyTOp CTOjU Ha
CTaHOBHIITY Jla C€ OATOBOPHOCT 32 OBE ILITETE Yy HAIIEM IPaBy 3aCHHBA
Ha MpaBUJIMMa KOja C€ OJHOCE Ha OTOBOPHOCT ITOCIIO/ABIIA 32 IITETY KOjy
3aIl0CJICHU Ha pajly WM Y BE3U C PaJioM MPOY3pOKYjy TpehuM auimma.
VY TakBOj MMOCTaBIIM, 32 CBE IITETE KOjU M3 WHTECPBCHIIHM]EC MTPOUCTEKHY,
oJiroBapajia OM IPBEHCTBEHO YCTaHOBA Y K0joOj je CTyIeHT opauHupao. To
j€ MOTIIYHO MPUPOIHO jep je HITeTa HacTaia Be3aHO 3a JCJIATHOCT caMe
yCTaHOBE.

IMopen ycranoBe, Oyayhu na ce CTyIeHTHMMa MEIUIMHE HE CMe
MOBEPUTH CAMOCTAJIHO U3BOl)ee MHTEPBEHIIU]a, TOTCHIIM]aJIHO, OIr0OBApao
Ou u Jiekap KojeM je OMOo MoBEepeH Haja30p Haja pajgoM cryiacHTa. CTyIeHT
MEAMIIMHE UK CTOMAToJoruje, Oynyhu 1a Hema HUTH (opMaTHO 00pa3oBame
HUTHU MOTPeOaH HUBO OCIIOCOO/LEHOCTH, YBEK MOpa OUTH 110]] Oy THUM OKOM
JieKapa KOjH je 0CIOCO0JbEeH Jla CAMOCTATHO M3BE/IC ONIHOCHY HHTCPBCHIIN]Y.
Tume ce HerocTaTak 0COCOOLEHOCTH CTY/ICHTA, TOHOBUMO TO, KOMIICH3Y]e.
CyUITHHCKH TO 3HAYH JIa je IMO0JIOXKaj JIeKapa KOjH HaJ30p BPIIM UCTH Kao
M0JIOKa] JIeKapa KOjU MHTEPBEHIN]Y W3BOAM CaMOCTAIIHO, TO jecT Kao Jia
CTYJICHT YOIIIITE HE YYECTBYje Y MHTEPBEHLUU [Harmacuo aytop]. Kako je
JIeKap 3aI0C/ICH Y MEAUIIMHCKO] YCTAHOBH, JaCHO j& Ja HheroBa OJrOBOPHOCT,
CBAKaKO COJIMJIAPHO C YCTAHOBOM, JI0JIa3d Y 003U caMO yKOJHUKO je Ha
ErOBOj CTPaHM I0CTOjajla HaMepa WK I'py0a HelmaKmwa. Y OBOM CIIyuajy
CTEICH KPUBHIIC CE OJIHOCH Ha MKy Yy HaJA30py KOjU MY je, HarjacuheMo
TO, IOBEPEH y OKBHUPY PAJHUX 33y KCHa.

Hajzan, meHTpanHO THUTamke 3a HAC jeCTe MUTAkE CBEHTYaJTHE
O/IFOBOPHOCTH CTyeHTa. OArOBOPHOCT CTYICHTA 10J1a3u Y 003up. MehyTum,
10 CTAHOBHUIITY ayTopa, MOTYhHOCT HEHOT 3aCHUBamba JUPEKTHO 3aBUCH
o1 cTernieHa Kpupuiie. {pyrum pedrma, IoTpeOHO je 1a Ha CTPaHu CTY/ICHTa
y OJHOCY Ha IITETHE IMOCJCIUIE WHTEPBEHIIM]E MOCTOjH BUCOK CTEICH
KpHUBHIIC — HAaMepa UM Ipy0da HemaKma. Tako BUCOK CTEIECH KPUBHUIIE j&
jeIMHI MOMEHAT KOji MOYKE OIPABIATH 3aCHUBAHE OITOBOPHOCTH CTYICHTA
jep, OICETUMO, JieKap KOjU BPILH Ha130p HaJ paJoM CTYACHTa NMa MOJI0XKa]
JIeKapa KOju MHTEPBEHIIM]Y U3BOAM MOTIIYHO CaMOCTaJIHO. BHUCOk cTerneH
KPUBHIIC j€ jeIMHU MPABHO PEJIeBaHTaH TPar KOjH CTYJICHT MOXE OCTaBUTH
y TOKY MHTEPBEHIIMje, CAMUM THM TO j€ ¥ jelIMHHM MOMEHAT KOjU MOXKE
OIPABJIATH U HETOBY €BEHTYAHY OITOBOPHOCT.

To mTO je TaKBY CUTYaIlUjy U TEOPETCKH TEIIKO 3aMUCIIUTH, Y Ha4Yely,
HE JIOBOJIM y THUTAkE Ja je OATOBOPHOCT U CTyAeHTa Moryha. HapaBHo, uak u
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y TEIIKO 3aMHCIMBUM CJIy4ajeBUMa KaJia KOJl CTYICHTa MEIUIIMHE [TOCTOJU
TaKO BUCOK CTEIEH KPUBHUIIE, OH e ofroBapatu COIMMIAPHO C YCTAHOBOM Y
YHUjeM je OKPHUIBY Jiej0Bao. COJIUIApPHOCT je y OBOM ClIy4ajy HEOIXO/[Ha, KAaKO
300r TOra MTO je NOTPeOHO MOMPAaBUTH M0JI0Kaj omTeheHOT Kao oBeproIa,
TaKo M 300T TOTa IITO je TPelIKa CTYJICHTa, YaK U KOJl OHOT KOjH je HAMEPHO
POY3POKOBAO LITETY, OTPOMHHM JICJIOM JICO ITPOIYCTa MEAUIIMHCKE YCTAaHOBE
¥ JIeKapa Koju je OMo 3ayKeH Ja BPIIH Ha(30p HaJ PaJioM CTYACHTA.

ITo mpouenu ayTopa, KOJ 3acHHBama OATOBOPHOCTH CTYJCHTA,
HEOITXOJIHO je IT03BaTH Ce Ha HOPMY KOja PeryJiniie OroBOPHOCT MOCIOIaBIa
3a MITETY KOjy 3ar0CICHHU Ha pajly WK Y BE3H C PaJioM IPoy3pokyje Tpehem
JUIy. JacHO je 1a CTyJIeHT HUje 3allOCieHH, YaK HU y HajIIupeM 3HauYCHy
Te peun. JacHo je, Takohe, 1a HU ycTaHOBa, Hajuemihe BUCKOIIKOJICKA, HHjE
nociozasail. Mnak, KJby 4HM MOMEHAT KOjH je ayTopa HaBeo Jia Pa3MHUIILIbA Y
OBOM IIpaBIly je Taj IITO je 3APaBCTBeHA 3alITUTa, MOXa HE IIPUMapHa, ajiu
CBaKaKo BPJIO 3HAYajHa JICIATHOCT MEAMIIMHCKE BUCOKOIIKOJICKE YCTAaHOBE, &
CTYZICHT je y OKBUPY CBOjUX BE:KOM 00aBJba0 YIIPABO TY AEIATHOCT [HATTIACHO
aytop]. Cama unmeHuIa 1a 00aBJba 33/1aTKE Y OKBHPY JI€aTHOCTH YCTAHOBE,
ETOB T10J10Ka] yII0700/baBa ca M0JI0XkKajeM 3aI0CIICHOT.

Y npuiior onpene/bemha 3a KOHILEIIN]Y 0 Yoao0/baBamy MoJioxkKaja
CTYJCHTa ca TOJOXKajeM 3aloCleHOI Hjae M MoTpeda 3a OJpiKaBameM
MEUIIMHCKOT cTaHiapaa. Hanme, pexyi ¢MO Jia TO IITO UHTEPBEHIIH]Y
W3BOJIA CTYJICHT, HE 3HAYM Ja j€ MAlMjeHT MPEAMET SKCICPUMEHTA U J1a
CaMHUM THM MOXE Jla padyyHa Ha MakbH CTaHJIap/l y U3BOlely MHTEPBEHIIU]C.
Hanportus. IlanujeHT Mopa na jgo0uje yBEK HajMambe CTaHIApAHY
MEUIIMHCKY YCIYTy. YKOJIMKO OM Ce CTYJCHT yHnomoOHO ca 3arocieHuM,
BHCOKOIIIKOJICKA YCTaHOBA Y KOjOj je MHTEPBEHIIM]a U3BE/ICHA OroBapaa
OM YKOJIMKO HE JOKa)Ke JIa je 3al0CJICHH, TO JECT CTYJCHT, IOCTYIa0 OHAKO
KaKko je Tpebao'?. Jla i je CTYAEHT IMOCTYMao OHAKO Kako je Tpebaso Hehe
ce LIEHUTH ca CTAHOBHINTAa MOI'YNHOCTH CTY/CHTA, KOje 00jJeKTUBHO HUCY
Ha HajBUIIEM HUBOY, Beh U3 mepcnekTnBe MOryhHOCTH ycTaHOBE Koja ce
npodecronanHo 6aBu 3apaBCTBEHOM AenatHolhy. [lakiie, o1 MambKa Naxme
¥ YMEITHOCTH CTY/ICHTa, TIALUjeHT Ce YCIEIHO IITUTH TaKO ITO CE YCTAaHOBA,
MOITY T TIOCJI0/1aBIIa, o0aBe3yje JAa 00e30eau oarosapajyhu npodecrnoHanu
CTaHJap/.

Ornpenesbeme ayTopa Ouhie HEIITO jacCHUjEe HAKOH aHAJU3e JAPYTUX
moryhux pemiesa. Mnak npe Tora, kparka qurpecuja. OnroBopHOCT CTyIeHATa

12 Bunern: 3akoH o obnuranuoHuM ojgHocuMa (y nasbeMm Tekcty 300 PC), ,, Cn. ymct
COPJ*“ 6p. 29/78, 39/85, 45/89, 57/89 u ,,Cn. et CPJ*“ 6p. 31/93, 22/99, 23/99, 35/99,
44/99,1/2003 un 170, ct. 1.
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MEIMIIMHE TEUIKO Ce MOXKE IIPOYUYaBaTH BaH KOHTEKCTA y KOjeM ce aHaJIUu31pa
OJITOBOPHOCT CIICIMjain3aHaTa. Y OKBUPY jeHOT O/ HaJTEMEJbHUJUX PaJIoBa
KOjU Ce y Hac 0aBu OBOM TeMaTUKOM, ripodecop Paguimuh 3actyna tesy aa
CreLMjaI3aHT OJroBapa 3a IITETy MAIMjeHTYy [0 OCHOBY JCJIMKTa Kaja
HUje 071010 MOBEPEHY HHTEPBEHIIN]Y UaKO je 3Ha0 WM MOPAo 3HATH Ja HHje
JI0pacTao MOBEpEeHOM 3aaarKy. Kaja HaMupu manujeHTa, mo MULIIbCHY
npodecopa Pagumnha, crienujann3ant ce MoXxe perpecupaTi ol ycTaHoBe'".
To 3Haum Ja crienujanu3aHT HeMa KapaKTep 3arloCICHOT, YaK U Kajaa jecte
3ar0CJICH Y MEAMIIMHCKO] YCTaHOBH Y K0joj je opauHupao. HapaBHo, 0BO ce
OJTHOCH Ha CHUTYyallWje Kaja je CIeLHjaIn3aHT HMHTCPBEHIIN]Y U3BOIHO 0Oe3
Ha30pa.

Hako je »UXOB MOJN0XKA] CIUYaH, YTOJIHMKO IITO HEMajy MOTpedan
CTEICeH OCIOCOOPHOCTH 3a pajl, He Tpeba aHAJIOrHO MPUMEHUBATH CTAB O
OJICOBOPHOCTH CIEILMjaIn3aHTa Ha OJrOBOPHOCT cTyAeHTa. [IpBo, 300r Tora
IITO CTYJISHTH MHTEPBEHIIM]JY HE CIPOBOjE Oe3 Haja30pa, HU y KOjoj dasu
CBOT' OCIIOCO0JbaBama. Jpyro 300r Tora mTO CTYJCHT CYIITHHCKU HEMa
3HaKE KOJUM CIICIIHjaIU3aHT PAacIioiaXke Ha OCHOBY KOjer O IIPOIICHUO CBOje
o0jexTHBHE MOTYNHOCTH 32 CIOPOBOl)e-e MHTEPBEHIIN]E, 1A UCTY CBEHTYaJIHO
npuxBatuo wim oxobmo. Tpehe, mpakTU4HO, CTYIECHTH METULIMHE HWIIU
CTOMATOJIOTH]jE HEMajy TOTOBO HUKaKBY MOr'yhHOCT oi0ujama cripoBolerma
uHTepBeHIHje, Oyayhu na OMiio KakBO O0Mjamke 3HAYM HETaTUBHY OLCHY
HAa UCIIUTY.

3.2. /Ipyea nomenyujanna peutersa

IIpoGieMy OATOBOPHOCTH CTYyAEHATA 3a MITETY KOjy TMPOY3POKYjy
ManrjeHTy n3Boaehn HHTEPBEHIIN]y MOXKE C€ U Ha IPyTaduju HauuH npuhn.
Hawnwme, ogHOC CTy/IeHTa 1 BUCOKOIIIKOJICKE YCTAHOBE Y KOjOj j€ OPIHHHUPAO
Moryhe je y Hamiem ciyd4ajy yrmogoOUTH H ca TOJoXKajeM IMoMohHuKa 1
rocrozapa rnocia. OBo Ha IIPBH MOTJIE] IETYje Ka0 CACBUM ITPHUPOIHO PEIICH:Ee
13 HEKONHKO pasnora. Hajmpe, n30eraBa ce HaTerHyTa KOHIIEMIIH]a O CTYICHTY
Kao 3aM0CIeHOM, KOjU TO U3 TIEPCIIEKTHBE 00jeKTHBHOT ITpaBa HHje, a Takolhe
yBakaBa ce HJieja 0 yTOBOPHO] IIPHUPOIH OAHOCA KOjH ce Ha penanuju n3mehy
JeKapa, TO jecT YCTaHOBE, U MalHjeHTa YCIIOCTaBJba MMOBOJOM MEIUITMHCKE
WHTEpBEHIIH]e.

W 3ancra, kaj1a M3 IPHPOJIE OCITA HITH YTOBOPA H3PUYNTO HE TPON3IIA3N
HENITO APYTo, OHAj KOjH je Ha cebe mpey3eo o0aBesy Ja 00aBH HEKH 110Cao,
MOJKe Kao TOCIoap rmociia y CBOjCTBY TOMONHUKA aHT@)KOBAaTH U HEKO Tpehe
mure. Tana ce Ha penanuju u3mel)y rocmogapa mociaa ¥ TOMOhHUKa, y HAaIlleM

13 Ibid, ctp. 178-182.
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ciydYajy yCTaHOBE M CTYJCHTa, (hopMHpa rmocedaH OJHOC Y KOjeM CE CBE
palbe Koje CTYICHT Kao MOMONHMK Mpey3Me MPHUITHCY]jy TOCHoAapy mocia
Kao Jia uX je caMm mpeay3eo. To ce OHOCH U Ha INTETHE pajibe. YKOIHUKO,
JIaKJie, CTYACTHT CBOjOM PajilbOM IIPOY3POKYje IITETY MaIl[UjeHTY, 3a TY HITETY
oarosapahe BHCOKOIIIKOJICKA YCTaHOBA.

HapaBHo, 0BO je mojenHOCTaBJbeHA CIMKA MEXaHH3Ma TI0 KOjeM OBaj
onHoc gyHkuuonuiie. [Iperusnuuje, kajua je moMONHUK, TO jeCT CTYJICHT,
aHTa)xoBaH pajy o0aBJbarba HEKE MHTEPBEHIIH]E, O] Ibera ce TPaKH Ja y
n3BOhey MHTEPBEHIIM]jE TTOKaXe 3HAakEe U YMEIIHOCT Tocrojiapa Mmocia,
JIaKJIe YCTaHOBE Kao mpodecuonalia. To mTo ce off CTyAeHTa, GaKTUYKH, Taj
HUBO HE MOXE 00jEKTHBHO 3aXTEBATH, HE MEHa HULITA Y TOME J1a MTAI[UjeHTY
Mopa Jia OyJie MpyKeHa CTaHAap/Ha MEAUIIMHCKA yCIIyra 3a KOjy jaMuu
BHCOKOIIIKOJICKA YCTAaHOBA. BHCOKOIIIKOJICKA yCTAHOBA CE MOXKE OCIIO00AUTH
o0aBe3e Ha/I0OKHAJIE IITETE jJeMHO YKOJIHMKO CE pajitba CTyIeHTa He Ol MorJia
H0j, TO JECT lb€HOM CTPYYHOM OCO0JbY, YIIUCATH Y KPUBHUILY, OJTHOCHO YKOJIHUKO
j© MEJIUIMHCKU CTaHAap]l 3aJJ0BOJbEH. YKOJIMKO yCTaHOBa Oyjie oO0aBe3aHa
Jla LITEeTy HAJO0KHA/U, HMa IIPaBo perpeca oj CTyCHTA, HajMabe Cpa3MEpHO
KpuBUIH CTYACHTA.

Wako oBakaB MPUCTYN MMa CBOjUX IMPEIHOCTH, YMIHCHHUIA je Aa
MMa M CBOjUX MaHa 300r KOjUX U JIaJbe CMaTpamo Jia je MpBa KOHIICIIIH]a
npemMa Kojoj €€ CTYJIEHT TPEeTHpa Kao 3alocCiIeHH JajeKo INOTroJHHja.
Hajnipe, Hamie mo3MTHBHO MPaBO HEMa OIIITHX OJPeAOH Koje ce 0JHOCE Ha
yIIOT'y ¥ OJTOBOPHOCT MOMONHUKA, TAKO Jia je y HeJI0CTaTKy HOpMeE Koja Oou
KOHKPETHO OBO IUTaWmE ypeauiia, 00Jbe 1o3BaTu ce Ha nocrojehy Hopmy.
Jasbe, anrakoBame MOMONHUKA MoapasyMmeBa jJa ce THUMe noBehaBajy
HIOCJIOBHH KalalMuTeTH rOCIoapa mocia, Koji CBOje CHare U pecypce Moxe
ynoTpeOuTH 3a 00aBsbambe APyror nocia. Mel)y Tum, aHraKoBameM CTyACHTa
3a 00aBJbame ojipel)eHe MHTEPBEHIIH]E, BUCOKOIIKOICKA YCTAHOBA HU HA KOJU
HauyuH He noBehasa cBoje nmociaoBHe Kananutete. He, jep cryaeHT Mopa outn
KOHCTAHTHO T10]] HA/I30pOM CTpPYyUHaKa 3a CIpoBoleme Te HHTEPBEHIH]E,
HITO JaJbe 3HAYM J1a Taj CTPYUaK HE MOXKE 3aMcTa OMTH aHTa)KOBaH 3a
00aBJbarbe HEKOT IpyTror 3axBara. Haj3a, mpuxBarameM cucTemMa ,,rocroaap
nocna-nmoMohHUK OJITOBOPHOCT CTy/IeHTa OrJia OU CYyIITHHCKH MTOOIITPEHA,
jep oH O 0JIroBapao 3a CBaKH CTEICH KpuBHIle, Oy Ayhu 1a Ou ycTaHOBa KOja
HaJIOKHA/IM IITEeTy MalMjeHTy UMalia IPaBo Jia Ce Off CTYICHTa perpecupa
Cpa3MEepHO HEroBOj KpUBHUIM. [IpUMEHOM KOHLEHIHje ,,IIOCIIOIABall-
3aIrocieHn ", OTOBOPHOCT CTYy/JCHTa Ouiia OM OrpaHHuYeHa caMO Ha HajTexke
CTETICHE KPUBHIIC.
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Taxkobe, kazia roBopuMo o Moryhum periemnnma, Tpeda MOMEHYTH Jia ce
npobieMy Mosxe puliu ca jol jeHOr CTaHOBHIITAa. HanMme, BUCOKOIIKOJICKA
YCTaHOBA M CTYAEHT MOTY C€ IIOCMaTpaTH, TEOPETCKHU OapeM, u Kao
Cay4eCHHUIN y IPOy3pOoKoBamy mrere. Mnak, OBUM ce peremheM ayTop Hehe
JeTajbHHUje OaBUTH M3 pa3jora IITO BUCOKOIIKOJICKY YCTAHOBY M CTYyJICHTA
HUje IPUPOIHO ITocMaTpaTH, 6e3 003upa Ha OOMM HITETE ¥ BPCTY, HUTH Kao
HeTocpeiHe, HUTH MOCPeTHE N3BPILINOLIE, JaKJIe YaK HH Kao MOACTpeKaue u
romarade.

4. 3ak/pyunu

CaBpeMeHO MEMIIMHCKO MPAaBO CYITUHCKH j€ TPEIMETHO OrpaHuYeHa
rpaHa npasa. tbeH mpeaMeT je MeIUIMHCKA JIENaTHOCT, OTHOCHO HAY4YHO
BepU(pHUKOBaHA JIEIATHOCT yCMEPEeHa Ha 3aITUTY 3/IpaBjba M dKUBOTA YOBEKA.
MebhyTuM, Hako MperMeTHO OrpaHHuYCHa, OBa IpaHa Mpasa MoMyT KaKBOT
genus proximuma 'y cedbu 00jeinbaBa YNTaB HU3 HOPMH Pa3IMUUTUX TpaHa
npaBa — yCTaBHOT, KPUBUYHOT, OOJIUTAIMOHOT, IIOPOJANYHOT, CTATYCHOT,
CTBapHOT, YIIPABHOT, I1a 4aK 1 paaHor. Takole, oBa rpaHa npasa cy0jeKTHBHO
je orpannyeHa. [IpenMeT leHOT HHTEPECOBaka Cy MEAUIIMHCKH ITOCTICHUIIN
U TaIUjeHTH, TO JecT CBU CYOjeKTH KOjH ce CTapajy O HallleM >KHBOTY U
3[[paBJby C OCJIOHIIEM Ha Hay4YHO MMOTBpl)eHEe MEAUIIMHCKE METO/IE, aJIi U OHU
KOjUMa Cy OBE BPETHOCTH yrpoxeHe. Mmak, nako cy0jeKTHBHO OTpaHUUeHa,
OBa TpaHa NpaBa, Kao ¥ KOJ| IpeIMEeTHE OrPaHUYCHOCTH, UMa BPJIO HIHPOKO
MOCTaBJbCHE 'PAHUIIE YHYTAP KOJUX CE Hala3e BPJIO Pa3IMYUTH CyOjeKTH ca
CIIOKEHHM, T1a U IPOMEHJBHBHM yJIOTaMa.

OBa xuOpuHa rpaHa MpaBa UMa HEOOMYHY O0COOMHY, KOjy HCTHHA
IyTyje OpojHUM Ipa3HWHAMa Yy HallleM MMO3UTUBHOM IIpaBy, Ja 00jequHN
cy0jekTe NojeJMHUX I'paHa Ipasa ca HopMama JIpyrux rpaHa Koje ce, Ha MpBu
TIOTJIe], Ha BbMX HU Ha KOjH HAaYHH HE OTHOCE. Y OBOM Pajly, ayTop je MoKa3ao
Ha KOjU HA4YHWH je paj CTyJCHATa, TO JeCT HBHUXOBa OJTOBOPHOCT 3a IITETY
perynucaHa HopMaMa pajaHor npasa. [Ipenusnuje, ananusupajyhu ycnose
3a crpoBohee MEAUIIMHCKE MHTEPBEHIIN]E, KOHKPETHO CTYpYHY Ha00pa30y
U 0CII0CO0JHEHOCT, ayTOp je OJHOC CTy/AeHaTa MEAUIIMHE U CTOMATOJIOTHje
U BHCOKOIIIKOJICKE YCTaHOBE y KojuMa 00aBJbajy ofpeleHe HHTEepBEHIH]E Y
CKJIONY CTYAECHTCKUX BEKOM yNoJ00HO ca OJHOCOM KOjH MOCTOjU u3Mely
MOCJIO/IABIIA U 3aII0CIICHOT Y TIOTJIEeAY IITETE KOjy 3aN0CIICH! Ha paay HId Y
BE3U Ca PaJioM MPOy3poKyje Tpehum nummuma.

[IpenHOCT OBakBOI MPHUCTYIA, MPBEHCTBEHO ca OCIOHIIEM Ha
HOPMATHBHU METOJI, aHAJIN3Y ¥ METOAY MHCAOHOT MOJEJIOBama, ayTop je
NOTBPIMO Ha JBa HUBOA. Hajrpe je TO yunHHO aHanu3upajyhu npenHoctu
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MPEAJIOKEHOT Mojielia ,,3all0CICHU-TIOCIoiaBall’’, a oHxa ykasyjyhwu
MambKaBOCTH OCTajIuXx MOryhux mojena ,,IOMONHUK-TOICOoAap Mmociaa™ u
MoJienia cayyecHUINTBa. Mmak, Hako YBpCTO CTOjH HA CTAHOBHIITY J1a y HAIlleM
IpaBy CTYJICHT Tpeba OMTH TPETUPAH Kao 3aM0CIICHH KaJia IPOy3pOKYje MITETY
NalujeHTy OpAUHUPajyhul y BHCOKOIIKOJICKO] YCTAHOBH, ayTOP yKa3yje U Ha
MambKaBOCTH MTPEIJIOKEHOT MOJIENIa HICTOBPEMEHO ce 3aiayKyhu 3a HerocpeHO
peryiucame npeaMeTHe MpodieMaTiKe KojuM Ou ce monmyHuia nocrojeha
npasnuHa. [Ipu ToM nonymasamy, Bajba ce APKATH MPEAIOKESHOT MOJIEIA.
[ToceOHO Basba OOpAaTUTH MaXKHY Ha 3aMKE MOJeJia ,,IOMONHHUK-IOCIIONap
noca‘“ u u30ehn HenoTpeOHO MOONITPABaAKE OrOBOPHOCTH Oy 1yhuX Jiekapa.
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Doc. Srdan Radulovi¢, LL.D.

BROADER INTERPRETATION OF NORMS
CONCERNING LIABILITY OF EMPLOYEES

Summary

Modern-day Medical Law, although it is both object and subject limited
field of Law, is an hybrid creation which is capable to unify legal entities with
norms which at first glance do not refer to them. This quite extraordinary
feature Medical Law gained primarily due to a significant number of legal
gaps. In this article author explains how and why is the work of medical and
dentistry students, actually how and why is their civil liability determined by
the norms of Labor Law.

More precisely, in this article author analyzes facts that determine
permissibility of medical treatment. In its focus was one fact in particular
- formal education and capability to perform various medical treatments.
Analyzing this fact, author finds that the legal relation between student and
education institution on damage that student causes to a patient during me-
dical treatment should be interpreted as a relation of employee and employer
on the damage that employee as a part of its job assignment causes to a third
person, although it is quite clear that student is not an employee.

There are numerous and obvious advantages of this viewpoint in which
we identify students and employees. Relying on normative method, various
analytical techniques, and especially on in-mind modeling method, author
confirms those advantages on two different levels. On a first level, author did
this by analyzing all the advantages of the model “employee-employer” that
was proposed earlier in the text. Author also did this, on a second level, by
pointing out all the deficiencies of all the other possible models. In a first place
that is so-called “assistant-master” model, and various models of complicity.

However, although author claims that in Serbian positive Law student
should be treated as an employee if he or she causes damage to patient during
medical treatment in education institution, author also points out deficiencies
of the proposed “employee-employer” model. At the same time, author advo-
cates for direct regulation of issue in matter, because direct regulation will
fill all unwanted legal gaps which cause main problem in this matter. Filling
this gaps, this is also pointed out, should rely on proposed “employee-em-
ployer” model. In this process, special attention should be paid to the traps of
“assistant-master” model, because we want to avoid unnecessary tightening
of civil liability for future doctors.

Keywords: damage compensation, employer, employee, medicine and
dentistry student.
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1. YBon

Jocajammy CUCTEM COLMjalIHE 3aIITHTE KapakTepHIly TpHU
MehycoOHo moBe3ana nmpobiemMa: Hu3aKk HUBO KopHIlNewa yclyra 1 AaBamba
colMjaTHEe 3alITUTE; MPOMEHJBMBH M YE€CTO HHMCKHU CTaHIApAu yciyra
COLIMjaJIHE 3aIITUTE; HEJ0BOJbHA HMH)OPMHUCAHOCT rpal)jaHa u MOBE3aHOCT
ca UMBHJIHUM CEKTOPOM, OMpOKpaTcka M KOMILJIMKOBaHa MpoLeaypa U
o0MMHa aJMUHHUCTpaLMja y TOCTYIKY 3a CTBapHBame mpasa. [Ipomene y
CHCTEMY COLIMjaJIHE 3alITUTE TIOYHEbY O] CAME KOHIICTIIIM]jE MOJIeJia, FheTOBOT
neduHKCcamba, OpraHu3aiuje, IpoIpruBama 00JIMKa 3aIITUTE, HHOBUPAbha
METOJIOJIOTHje pajia, MPOIIUPUBAKE KPyTra KOPUCHUKA yCyra, yTBphuBame
HOBUX KpHUTepHjyMa 3a yTBphUBame MpaBa U3 COLMjalHE 3allTHTE,
MOBE3MBAE Ca KOPUCHUIIMMA TIPaBa [0 OCHOBY JIPYIITBEHE COJIMIAPHOCTH
y IPYTHM MOACUCTEMHUMa COLMjaJIHE MOJUTUKE, MOHUTOPHHTA, €Balyalnje
uta.! CBakako J1a KOMIIEMETApHY KOMIIOHEHTY YKYITHOCTH CTamba COIMjaTHe
CUTYPHOCTH YMHH IIUPU OOyXBaT JIMIA KOja CYy COLMjaJTHO OCHTypaHa,
oroBo o0aBe3HUM (hopMaMa Koje Cy Haju3pakeHUjU rapaHT o0e30ehuBama
COIMjalTHKX MpaBa.’

TTpema 3aKoHy 0 COIMjATHO] 3AMITUTH® ICIATHOCT COIHjaTHE 3aIITUTE
Mojipa3yMeBa OpraHM30BaHE MEPe M aKTHMBHOCTU Ha CTBapamby YCJIOBa 3a
OCTaBapyBamke 3aIITHTHE (PYHKIH]jE TOPOJIHIIC, 32 CAMOCTAJIAH KUBOT H
paji nula Koja ce Hajiase y CTamy COLMjalIHe oTpede, Kao u 00e30ehuBamy
Cpe/cTaBa 3a KMBOT MaTepHjaiHO HeoOe30eheHnma 3a paji, HeClIOCOOHUM
rpahanuMa 1 JpyruMa KojuMma je HeOolXo/Ha Colijaine Opura.

[IpaBa koja nmpunanajy ocobama ca WHBaJUJUTETOM CBEOOYXBATHO
MpUNANajy JbyICKHM IIpaBHUMa Koja Cy M3pa3 JeAMHCTBEHE NOTpede /1a Jby1u
KMBE KBAJUTETAH )XUBOT — KUBOT JIOCTOjaH 4YoBeKa. [IpaBo Ha KHMBOT je
peaiHo caMO OHJa ako mocroje ode3dehena cpencrpa 3a KUBOT....[loeHTa
MPaBHOT TIOpETKa je 1a 00e30eau yciose 3a To.*

Ca curyphnomhy ce Mmoxe TBpAuUTH ga he ce Opoj ocoba ca
WHBAJIMJIUTETOM TOKOM BpeMmeHa yBeheBatu cpasmepHo Opojy pacta
CTaHOBHMIIITBA a CAMUM THM H TOTpede na ce oOe3bene mro uspirhe

1 M. Jlakuhesuh, Connjanne pedopme u conujanau pa3soj Cpouje, DaxynreT MOTUTHIKHAX
Hayka YHuBepsutera y beorpany, beorpan, 2011, ctp. 124-125.

2 3. Pagynosuh, [lonmpuHoc 3a ocurypame 3a CIy4aj He3aIlloCISHOCTH NPIIIMKOM pajia MPeKo
OMJIQINHCKE — CTyJeHTCKe 3aapyre, [IpaBau nundopmarop, Matepmexe, beorpan, 2003, ctp.
263-279.

3 (“Ciyx6enn mmacuuk PC”, 6p.24/11).

4 II. JosanoBuh, Pagno m commjanno mpaso, ,,OcTBapHBame M 3aIUTHTA COIMjATHHUX
mpaBa“, Yapykeme 3a pajHo MmpaBo U conujaiaHo ocurypame Cpobuje, beorpan, 2010. ctp.
54-55.
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3aKOHCKE M €EKOHOMCKE ITPEATIOCTABKE 32 IIITO CUTYPHHU]Y COLIUjaIIHY 3aITUTY
oBHX 0co0a. Y TOM CMHCITy IOTPEOHO je aHaau30M nocrojehux norpeda oBe
nonynamnuje pepOpMCKIM aKTUBHOCTUMA ITOKA3aTH HHTEPEC 38 MOO0JBbIIAKEM
1oJI0%kaja 0co0a ca MHBAJIUIUTETOM.

W nopen Tora mito cy u3BpineHa oapehena npunarohasama, peopme
cHuCTeMa Cy ocTalie y IoOMeHy nokymiaja. Kibyd 3a pemaBame je, mpema Tome y
MPUBPE/IU, TAYHHU]E Y IPOU3BOIHH, 00e30ehBame cpe/icTaBa 3a er3UCTCHITH]Y
U jeJIHAK CTaHJap/, OHUM Tpaljanuma Koju 300T CTapOCTH, HHBAJIMIHOCTH U
IIp., He MOT'y ceOn 00e30eIMTH CPEACTBA 3a CBOje KUBOTHE MOTpeOe’.

ITpaBa obaBe3a apikaBe CaCTOjH C€ y YCTAHOBJbABakbY U OJPIKABAMY
CHCTEeMa COIMjallHe CUTYPHOCTH KOju cBUMa 00e30elyje jennake moryhHocTn
3a y)KHBamwe ojrosapajyhe 3amrure o COIUjaIHUX PU3HKA..., 00aBe3a
JpKaBe je 1a OpraHu3yje, KOOpIAUHUpa ¥ CyOBEHIIMOHHUIIIE CHCTEM COLIHjaTHE
CUTYPHOCTH..., OJHOCHO YYWHHU ,,COLHJAIIHO CUTYPHUM™ (€KOHOMCKH,
COIIMjaJTHO, MTPABHO, TIOJUTUYKH) CBaKOT YOBeKa (rpahaHnHa), HAPOUUTO
y cllyuajy 00JIeCTH, MAaTEPUHCTBA, CTAPOCTU, UHBAIUIHOCTH..., © Y CBUM
JIPYTUM cUTYyalrjama ryOuTKa Wil HeZIOBOJbHOCTH CPEACTaBA 32 N3PIKABAHE
cebe (1 cBOje mopouIe), OMiIo y cirydajeBuMa (IIPUBPEMEHOT UITH TPajHOT)
ryouTka crnocoOHOCTH 3a paj.’

Canpxkaj npaBa KOpUCHHKA COIMjajIHE 3alITUTE YMNHE MaTepUjaiHa
nomoh u ycityre colujajiHe 3aliTUTe, 2 KOPUCHUK MOXKE OMTH T10jeMHAI]
win nopoauna. IIto ce Trye yciyra colujaine 3aiTHTe Koje KOPHCTE 0code
ca MHBaJMAUTETOM a KOjHX je 1o npoueHu oko 10% y ogHoCcy Ha yKymaH
Opoj cranoBuka y Penyosniu Cpouju (nporiena je oko 800.000 ocoba ca
WHBAJUJIUTETOM), OCTBAPHBAHC BbUXOBHX IIpaBa mojipa3yMeBa u ooe3oeheme
U IIpy’Kame yciayra y 3ajeJHHIIH Koje Tpeba 1a uM omoryhe 00Jby colujanny
ykJbydeHocT. ColjaiHa yKJbYy YeHOCT je MHAYe Ha U3Pa3UTO HUCKOM HUBOY,
Yemy JIONPUHOCH CHPOMAIITBO, aJIU U HEIIPUXBaTahE IIIUPE CPEIIUHE Y KOjOj
’KHMBE Kao U Ipepacy/ie 0 CTpaHe OKOJIMHE U HE3aHHTEPECOBAHOCT JIOKATHE
3ajeTHUIIE 3a IUXOBE MOTpehe’.

HeonoBosban Opoj yciiyra y 3ajeiHUIM TaKohje yThue Ha COIUjaTHy
HCKJbYUEHOCT 0co0a ca HMHBaJIMAUTETOM. PacmnopeheHoct yciyra je
HEpaBHOMEpPHA, jep Ccy Opoj W KBaJUTET yciayra ojpeheHu creneHoM

5 A., Ilerposuh, PamHo u commjamHOo mpaBo, TeHaeHmMje y pa3BOjy IEH3HjCKUX
cucTema, Y Ipy’)Kemhe 3a PajHO MpaBO M ColujamHo ocurypame CpoOuje, beorpan, 2004,
Beorpan, ctp. 101 — 102.

6 Jb., Kosawesuh, ,Hopmmpame commjamae curypHoctd y MelhyHapomaHoOM mpaBy®,
Marmcrapcka resa,, [IpaBan dakynrer Yausepsurera y beorpany, 200, ctp. 67 — 68.

7  IlpBu HanMOHAIHM W3BEIITa)] O COIMjaJHOM YKJbYUMBAKky U CMamElkhy CHPOMAIITBA Y
Peny6mumm Cpouju, Brnaga Perry6muke Cpouje, beorpan, 2011, ctp. 180-181.
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€KOHOMCKOTI' pa3Boja jeJMHHMIA JIOKaJiHe camoyIlpare. Mehy Hajmame
kopuithennm yciryrama cy: nomoh y kyhu, cepBrc nepcoHaTHUX acCUCTEHATA,
CTaHOBALC Y 3ajCIHHIIU Y3 MOPIIKY, TEPANICY TCKE YCIYTe, CIICHUjaTn30BaHN
I'PaJICKH MPeBo3®.

2. IlepcoHaJjiHa acUCTEHIMja Ka0 ycJayra nojpuikKe 3a
€aMOCTAaJIaH KMBOT 0¢00a ca HHBAJUIUTETOM

Kana roBoprMO O MPUHIIKITY CAMOCTAJTHOT JKUBJbCHA U CIykOama
MOZIPIIIKE Y 3ajeJHUIIN, KapaKTEPUCTUYHE Cy HeKe o nepuHunHja Koje
onpelyjy canpxxuny osor nojma. [Ipema jenHoj nepuHUIMU, CAMOCTAIHA
KUBOT je: “MoryhHocT n3dopa y onpehuBamy HaunHa )KMBOTa M KOHTPOJIE HAJ|
augHEM KkuBoTOM . TIpema apyroj AeuHUIHH: “CAMOCTaIHHU )KUBOT 0C00a
ca MHBAJIMIUTETOM He 3Hau¥ (PU3NYKH CAMOCTAITHO 00aBIhahe CBAKOTHEBHUX
akTHBHOCTH, Beh mogpasymeBa a ocoda ca MHBAIMIUTETOM UMa U300p, Aa
CaMOCTaJTHO JIOHOCH OJIITYKE O CBOM XHBOTY, OMpa HauWH 3a/I0BOJbaBaha
CBOjUX MOTpeda Koja caM cama HajooJbE MMO3HAje, KOHTPOJHUIIE CIIPOBONCHE
CBOjUX OJTyKa M M300pa, /1a TOHOCH MTYHY OATOBOPHOCT 32 CBOjE OJTyKE U
YUMEbEHN M300p, ajIu J1a Ka0 ¥ OCTAJH JbYIN HMa IPaBo Ha rpemiky.’’

®duno3oduja caMOCTATHOT )KMBOTa Oa3upaHa je Ha MeT OCHOBHUX
npuHIMA: MOTyhHOCT H300pa; cCaMOCTATHO IOHOMIEH:-€ OTYKe; MOTYhHOCT
KOHTPOJIE Y JIOHOIIICHY Y CIpoBolery JOHETE OIYKE, OATOBOPHOCT U
MpaBo Ha Trpeniky. Mlako OB MPUHIIMITK MOTY Jia Ba)e 3a CBAKO JBYJICKO
6uhe 6e3 003Mpa HAa UHBATUIUTET, OHU Cy OF BETUKOT 3Hadaja 3a ocobe ca
WHBAJIMIUTETOM jep OBH JbyIH HajUenThe Hanja3e Ha BETUKHU OpOj IpernpeKa y
MIPUMEHU OBUX IIPUHITUIIA Y CBOM KUBOTY. 3Ha4aj oBe GHI030(hHje TUPEKTHO
je poTopITMOHaIaH TeKWHHU omTehema 1 HHBATUANTETA, jep LITO je CTEeTeH

8 M., Hemamuh, u np, CtapocT ¥ MHBAIMIHOCT - HCTpaKUBame MoTpeba crapux ocoda
ca MHBAJIMANTETOM 3a yCIyrama Koje MOoJpiKaBajy KBaINTET )KUBOTA y rmopoaunu. Web site:
Www.mrezaisp.org.

9 IlpBueHTap 32 CAMOCTAIHH XKHUBOT HacTao je y Cjenmumennm Amepuaknm J{pxasama 1972.
ro/INHE Ha HHUIMjaTHBY CTY/ICHATA Ca MHBAJIUANTETOM KOjH Cy IMAaJIHX 32 IINJb H3jeAHAYaBAbe
CBOjHX IIpaBa ca IpaBHMa OcTaIHX cTyaeHata. Y Espomnwm je 1989. romume, y Crpasdypy,
ocHoBaHa EBporcka Mpexa 3a caMOCTaJHU XXHMBOT, YHjH je KJbYYHHM Wb OMO mosehame
CTeNeHa yKJbYUeHOCTH 0c00a ca MHBAIMAUTETOM Yy paJi OpraHH3alfja, Kao U y KPeHpamy
MOJINTHKA KOje ce 0aBe yNmpaBo IOJI0XKAjeM M HHTETPaIHjoM ocoba ca WHBATHAUTETOM Yy
Ip>kaBHe TokoBe. [lepuHunNja koja je nara je nepununuja Araec dmaedep, koja je cemam
ropuHa Omta anraxxoBana y Komucuju o mpaBuma ocoba ca HHBAIHAUTETOM Y Y jeTUBEHOM
KpamescTBy.

10 Vapyxemwe miaaux ca xenaukenoM Llpue I'ope Jysenrtyc, LleHTap 3a MOHUTOPHUHI
LHEMMU, Ctynuja npakTHIHE TOJUTHKE «Y CIOCTaBIbamkhe CepBHCca IIepCOHAHE aCHCTEHIN]e
y Lipnoj N'opm», Koanunuja 3a ngpymrsene npomjere, 2012, [Toaropuna
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notpebe 3a momohu Apyror nuna y obassbarwy 0a3uuHux QyHKIHUja Behw,
cBe je Behu Opoj mpernpeka 3a OCTBapeHE CaMOCTAIHOT KHUBJbeba. CepBHC
NIEPCOHATHUX aCHCTEHATA CTOTra CIajia y je/laH OJl HajBaXKHUJUX MIPEyCIOBa
3a OCTBAPEHHE€ CAMOCTAJTHOT JKHBOTa 0C00a ca HHBATUAUTETOM!

3. MeljyHapoaHO - IpaBHU OKBHP 32
ycJayre mepcoHaJjiHe aCHCTeHIIHje

JemaH o7 OCHOBHHMX IpEIyCIIOBA 32 caMOCTaJlaH KMBOT ocola ca
WHBAJTUIUTETOM jECTE IOCTOjalhe CEpBHCAa IEPCOHATHE ACHUCTCHIIH]E.
IIpu Tome, Tpeba mMaTh y BHUIY Ja CUCTEMH COIMjaJIHE CUTYPHOCTH
WTpajy BaXXHy yJIOTY y yOnakaBamy HETaTHBHHX yTHIAja U HA HAjIINPEM
— CBETCKOM IIaHy.!? Vciyra mepcoHaiHe acUCTEHIHje ce AeQUHUIIE
npema crielMupUIHUM M WHIUBHIYaTHUM TOTpedaMa CBAKOT KOPUCHHUKA
Koju caMm neduHuIre 1 odydaBa CBOT aCHCTEHTa KaKO Ja My Ha HajOUJBH
Ha4YWH aCUCTHpA y 3aI0BOJbaBamy MmoTpeda. OBaj BUI MOAPIITKE HABEACH
je, ka0 OOJWK APYyIITBEHE MOAPIIKE 3a 0co0e ca WHBAJIHUIUTETOM, Y
npaBuiy 0poj 4 Crangapaaux npasuia Y H o uzjegHavaBamy MoryhHOCTH
ocoba ca mHBamuAUTEeTOM Tadka 7: «[Iporpamu nuane momohu Tpebdao
0m na OyAy Tako OCMUIIJBEHH J1a 0CO0€ ca MHBAIUIUTETOM, KOPUCHUYU
mux npoepama umajy ooayuyjvhu ymuyaj na Hauun Ha Koju ce npozpamu
ocmeapyjy”. Y oBoM mpaBuily Opoj 4 cToju 1a npxkaBe Tpeda a, Kao BaKHE
Mepe 3a Ipykame jeqHakux Moryhuoctu, omoryhe o6e30eleme momaranra u
orpeme, JTUYHE MOMONH 1 yciyTra TyMaya, y 3aBUCHOCTH off moTpeda ocoda
Ca HHBAJIUMIATETOM .

Kougenruja YH o 3amtutu npaBa ocoba ca HHBaIHIUTETOM y 4any
19. (“)KuBeTu camocTallHO U OUTH YKJBYUCH Yy 3ajeTHUITY»), U3Mel)y ocTaior
CTOju Ja oco0e ca MHBAJUIUTETOM MMajy IpaBo Ja KUBE Y 3ajeIHUIN U
MMajy UCTH U300p Kao u octanu rpahanu 3a myHo ydenihe, yKJbydyjyhu
cio0omaH n300p MecTa CTaHOBamWma, TeMl M ca KUM he Ja ’KUBe U J1a He MOpajy

11 T, PajkoB, “Cucmemu noodpuixe 3a ocobe ca unsanuoumemom’, 300pHUK pamgoBa
3abpaHa AMCKpUMHUHAIMjE 0coda ca HHBAIHANTETOM, L[eHTap 3a camocTaiHM XKHBOT 0coba
ca uHBanmHIUTEeTOM, Iprpeuiu: J., Tpkyspa, b., Pakuh, /1., Tatuh, JIT «Ciry>xOeHU TITacCHAKY,
beorpan, 2012, ctp. 54 no 58.

12 Kenishi Hirose, Ilensnone pepopme y Cpenmoj u Mcrounoj EBporn, Mehynaponna
opraHuszanyja pajna, byanmmemra, 2012, ctp. 3.

13 CrangapaHa npaBmia YjeIquBHEX HallMja 3a M3jaJHavYaBame MOTYhHOCTH 3a ocobe ca
HHBAIHANTETOM JoHena je I'enepanna ckymmruaa YH y okto6py 1993. rogune. YV maprty
1995. oBaj nmoxymenT npuxsartiia je u Bmaga CP Jyrocnmasuje; www.cilsrbija.org/ebib/
StandardnaPravila UNbrosura.pdf.

14 Kousenmuja je mormucana y nrenemM6py 2007. a patuduxosana y Majy 2009. («CiyxOeHu
rimacHuk PCy, 6p.42/09).
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NpUXBATaTH Jia )KUBE y oKpyxkewy. Unan 19. Kousenuje takohe npensubha na
oco0e ca MHBAJIHIUTETOM Tpeda 1a UMajy IPUCTYII Pa3THUYUTUM CEPBUCHMA
y Kyhu, yctaHOBamMa pa3iMuUTOr THIA H IPYTUM CEPBUCHMA y 3ajeTHUIIH,
yKJbYy4yjyhu IepcoHaaHy aCUCTEHIIH]Y.

4. IlpaBHa pery/jaTuBa nepcoHaJjHe
acucrenuuje y Penyoanum Cpoujn

3aK0oH 0 CIIpeuaBamy JAUCKPUMHUHAIHje 0c00a ca MHBAIHINTETOM'S
CpOwuje, koju IpoNHCYje Ja TOKaITHE BIACTH Tpebda Ja MOACTUYY U MOJPKaBa]y
OpraHU3aIHjy CIIy)O0HU OpIIKe 32 0co0e ca MBAIHINTETOM Aa 01 ce moehao
HHUBO HHXOBE CAMOCTAJTHOCTH U YKJbYUHBaKka y 3ajeJHUIY U Ja OW MOTITH
OCTBapUTH CBOja TIpaBa (uiaH 32).

V Crpareruju passoja connjaine 3amrute Perryoauke Cpouje'®, koja
mehy mpuHIUTIIMa Ha KojuMa Tpeda Ja ce pa3BHja COIHMjajHA 3aIITUTA
HaBOIM: “HAjOOJbM WHTEPEC KOPUCHUKA 32 3aJI0BOJHABAIGE CIICTTUGDUIHIX
moTpeda; JOCTYIMHOCT yciyra Koje oMmoryhasajy xopumiheme Ha JTIOKaJTHOM
HUBOY; TAPTUIUTIAIN]Y, OATOBOPHOCT U CAMOCTAJIHOCT KOPUCHUKA .

Crparernja yHampehema moioxkaja ocoda ca WHBAITUIATECTOM
Peny6iinke Cpbuje’’, koja y cBOM moceOHOM IKJby Tpeasuha fa je moTpedHo
YHAIIPEIUTHU CUCTEM ITOAPIIKE U YCIyTa yCMEPEHUX Ka KOPUCHUKY Y CKIIaLy
ca \eroBuM norpebdama; Mehy Mepama 3a 0CTBapeme OBOT IHJba TIpeaBuha
ce J1a je MOTPeOHO Y JIOKAITHOj 3ajeMHUITN MOACTUIIATH U TOAPYKATH Pa3Boj
HOBHX yCITyTa KOje MOICTUYY aKTUBHOCT U MOJIP’KaBajy CaMOCTAJIHOCT 0co0a
Ca HHBAJINJUTCTOM.

CepBrc TIEpCOHAIHE aCUCTEHIIH]E TTOYEO je Kao mpojekat LlenTpa 3a
camocrajaH xuBoT nuBanuga Cpouje 2003. roqune'®, puHancupan je on
MPCKe BJIaJIe M HACTABJLEH JI0 IAHAC KPO3 CPEJICTBA PA3IMIUTUX JJoHaTopa. O
2007. ronuHe HeKe jeUHHIIE JOKaTHE CaMOyTIpaBe Mpeno3Hae Cy MpeTHOCTH
OBaKBe BPCTE CepBHUCa 1 noyese puHaHcupame oapeleHor 6poja mepcoHaIHNX
acuctenara. CTora je HEOImXoHO Mo/icehaTh U MHCUCTUPATH Ha OCHOBHUM
MPUHIMIIAMA Ha KOjUMa jelaH CepBUC MOopa OMTH OpraHM30BaH Ja Ou ce
ycayra MOTJia Ha3BaTH IEPCOHAITHOM aCUCTEHIIMjOM. v npuHIHNH yrpaheHu
Cy Y CTaHJIap/l KBAJIUTETA yCIyTa COlUjaiHe 3amTuTe MUHUCTapCTBA pasia
3arol/baBarba u COIMjaTHe MONMUTHKE' U YKIbyUyjy /1a: KOPUCHUK caM Oupa

15 (“Cayocbenu enacnux PC”, 6p. 33/006).

16  (“Cayocoenu enacnux PC”, 6p.108/05).

17 (“Cayocbenu enacnux PC”, 6p.55/05, 71/05, 01/07).

18 Bwuueru: Pajkos, I'., op.cit.

19 ., Brnaosuh -Bacumwesuh “Cmanoapou ycinyea yusunne sawmume y 3ajeOnuyu u
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W 3arolijbaBa CBOI' aCHCTEHTAa; KOPHCHUK onpelyje omuc mocia, Mecto u
BpeMe kaja he ce yciyre npy»uTH; KOPUCHUK 00ydaBa acCHCTCHTa KaKo
Jlaa My acHCTHpa Ha HajOOJbHM HA4YMH; KOPHCHUK ycMepaBa M KOHTPOJIHUILE
paja acUCTeHTa W KBaJUTET YCIIyra; jeJaH aCUCTSHT pajH camo 3a jeIHOT
KOPUCHHKA.
Kopumrheme oBor cepBuca ocoda ca MHBATUAUTETOM 33/I0BOJbABA:
* smyHe noTpebe (0a3uuyHE/Cr3MCTCHIIMOHAIIHE): yCTajame W3
KpeBeTa, 00aBJbambe JINYHE XUTHjCHE, HCXPAHE;
* mnorpebe y kyhu: HabaBke, mpumnpema XpaHe, ClipeMamke CTaHa,
O/lJ1a3aK ca KOPUCHUKOM Y Ha0aBKy HAMUPHUIIA;
* comnmjasiHe MoTpede: TPAHCIOPT, KpeTame, Ojla3ak Ha 10cao, y
M030PHUIITE/OMOCKOI; OCTBAPEHHE MTPaBa Mpejl APKaBHUM OpraHuMa
(cyn, amMHHHUCTpANMja U Ap.) U NPUCTYI jaBHUM CEPBHCHMA;
OpTraHW30BaHM MPEBO3; HHKIY3H]ja - 00pa30Bamke (ACUCTUPALE Y
TOKY HacTaBe).

Tpu HaBeneHe TpyIe Cy CTaHAAp Y yciiyrama, a o caapxajy CBakor
CerMEHTa JIOr0Bapajy ce MEePCOHAIHN aCUCTCHT M KOPHCHHUK M OH 3aBHCH
01 HaBHKa U MOTpebda KOPHUCHUKA Ka0 U 071 apUHUTETa KOPUCHUKA KA0 U O]
HETOBOT HAYMHA J)KUBOTA™.

3aKoHOM 0 colyjaiHoj 3amTuTu y Penyonunu Cpouju (y unany 40),
IpBH MyT ce yTBplyje MocTojame cepBuca MepcoHaIHe aCUCTEHIINje Kao
HOBOT TpaBa M3 00JIACTH yClyra MOAPIIKE 32 CaMOCTajaH KHUBOT, MMyHY
COIIMjaJIHY YKJBYYEHOCT U CAMOCTAIHOCT 0c00a ca MHBAIUIUTETOM. 3aKOHOM
ce YTBphyj et rpyre yciyra colldjaiHe 3alTUTe, y TPYIy yCiIyra HOApIIKe
3a caMOCTallaH )KUBOT, IpeiBul)eHe Cy MOIPIIKE KOje MOACTUYY Ha aKTHBHO
yuenihe KOPUCHUKA Y IPYIITBEHH KHBOT KPO3:

*  CTaHOBamC y3 MOAPIIKY;

*  [EPCOHAIIHY aCUCTCHIIH]Y;

*  00yKy 3a CaMOCTaJHU KHUBOT,

* W Ipyre BPCTE MOIPIIKE.

npoyedype auyenyupara”’, Bognd 3a oprannzanuje qUBIIHOT ApymTsa, 2013, beorpan.

20 YV PenyGmunum XpBaTckoj TOHET je mocebaH 3akoH 0 0COOHO] aCHCTEHIHjH, II0 KOMe
cBe 0co0e ca TeIIKMM TeJISCHUM HHBAIMIUTETOM Koje 3aBHce o Tyhe momohw u Here mpu
caM030pHmbaBamy UCIYHaBajy yCIoBe 3a yCIyry MepcoHAIHE acHCTEeHIH]e, Kao 1 ocobe ca
omrehemeM Buma n ocobe ca omrehemeM ciryxa YKOJIHUKO UMajy MOTOPHYKHX TOTemrkoha.
Hcrnm 3axoHOM ypeleH je m oOuM mpykama yciyre IIepCOHalHe acHCTEHIHWje, Ia CTora
KOpHCHUIIA MecedHo 1obujajy 80 caru acucteHmje. 3a pasnuky ox Cpbuje u CioBeHuje,
npensuheHoO je ma ce mMepcoHaliHa acHCTeHIMja (UHAHCHMpa W3 ApXKABHUX CpeicTaBa 0e3
JIOKaJIHE YIpaBe | JAPYTHX MpojeKara.

77



Ilp Becna Cmojanosuh, [lepconannu acucmenm - npogecuja uiu
sanumarve, Paono u coyujanno npaso, cmp. 71-84, XX (2/2016)

[TpaBuTHUK O OIMHKUM yCIIOBUMA M CTAaHIApANMA 32 TPy KAmbE
yenyra conujanae 3amture (“Cnyx0enu rimacauk PCy, 6p. 42/2013)
ypehyje (um. 99.- 106.) ypeheje nurama y Be3U OCTBAPUBaA IMOCIOBA
MIePCOHATHOT aCUCTEHTA, OJrKe ypelyje MUHUMYM HEOIXOIHUX YCIIOBa
Y CTaHAap/a 3a mpyKame ycayra CollMjaTHe 3alTUTE U IeUHUIIE Koja
JWIIa UMajy MPaBO Ha yCIyTe MEPCOHATHE ACUCTECHIIN]E U HA KOJU HAYUH
ce oHa octBapyje. [IpaBmiHUK yTBphyje na Cy yciyre nmepcoHaHe
ACHCTEHIIM]je JAOCTYIHE MyHOJICTHUM JIUIIMMa Ca WHBAJTUIATETOM
ca npoueweHuM npsuM (I) unu npyrum (II) crenenom nmoapiike,
KOja ocTBapyjy npaBo Ha yBeheHu momartak 3a Tyhy Hery um momoh,
MMajy CIOCOOHOCTH 3a CAMOCTAJIHO JOHOLICH-E OJJIyKa, PagHO CY
AQHTKOBAHHM WJIM aKTHUBHO YKJBYUYCHHU Y PaJpa3IudUuTHX YAPYKEHa
rpahana, COpTCKUX APYLITABA, IOJTUTHYKUX MAPTHja U JPYTUX 00IHKa
JPYLITBEHOTI aHTaKOBamha, OJTHOCHO YKJbYUEHE Cy Y PEIOBHU WJIH
WHJMBHUYaJHU 00Opa30BHU IPOIPaM.

CBpxa miepcoHajHEe acHCTEeHIIMEe je Tpykame onroapajyhe
WHIAMBHIyaJIHE MPAKTUYHE MOJPIIKE KOja je KOPUCHHKY HEOMXOIHA 3a
33/10BOJbaBambe JTUYHUX MOTpeda U yKIJbyUUBame y 00pa3oBHE, pajHe U
JpYIITBEHE aKTUBHOCTH Y 3ajeAHULU, PaJIM YCIIOCTaBJbakba IITO Beher HuBoa
CaMOCTAJTHOCTH.

VYeayra nepcoHallHe acUCTEHIMjEOCTBapyje ce KpO3 aKTHBHOCTH
KOjUMa Ce, Y CKJIaJly Ca CBPXOM YCIyTe, @ y 3aBUCHOCTH OJ HACHTH(PUKOBAHUX
notpeba kopucHuKa 00e30ehyje mpakTruuHa momMoh 1 mogpuIka. YcMepeHe cy
Ka Ofip)KaBarby U yHarpehermy KBaIuTeTa )UBOTAa KOPUCHHKA, Y 3aBUCHOCTH
OJ1 MIACHTU(HUKOBAHUX MOTPeba M KamaluTeTa 32 CAMOCTATTHO 00aBIbahe
ofipel)eHNX aKTUBHOCTH, Ka0 M KalaluTeTa MOPOAHIE KOPHCHHKA H
JOCTYTHHX pecypca M 1o MOTPeOH yKIbyuyjy:

1. mnomoh y ofpkaBamy JUYHE XUTHjEHE U 3a]10BOJbaBatby OCHOBHHUX
TMYHHUX noTpeda (momoh mpu obsauey U cBlaueky, 00aBIbamby
¢uznonomkux norpeda, Kynama, mpamwy Koce, UTa.);

2. mnomoh y onpikaBary XHTHjeHE CTaHa, 00aBJbaby CBAKOJHEBHUX
AKTUBHOCTU U 3aJ0BOJbaBalkby OCHOBHHUX JKUBOTHHUX HOTpe6a
(00e30ehuBamy ncxpane, Ha0aBKY HAMUPHHUIIA, CIIPEMare 00pOoKa,
Xpambewe, OJipXKaBamwy uucTohe npocTopuja UTHL.);

3. moau3ame, mpemeniTame (TpaHcdep) U mMomMoh IpH KpeTamwy
YHYTap ¥ M3BaH KOPUCHUKOBE Kyhe, paHOT MeCTa U MecTa I7e
ce O/IBUjajy APYIITBEHE U OOpa30BHE aKTHUBHOCTH, rmomoh y
kopuihemwy peBo3a;
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4. nomoh y kopumhemwy TepaneyTCKUX U 3ApPaBCTBEHUX YCIyra H
Kopuihemy 1 ofip)KaBarby romMaraia;

5. momoh mpu KOMYHHKaIUjH, COIHUjAIHUM KOHTaKTHMa U
3a/I0BOJbaBakby COLMjATHUX, KYJATYPHO - 3a0aBHUX U JAPYTHX
noTpeoda;

6. momoh mpu oOaBibamy pazlIUUUTHX PaJHUX, O0pPa3oBHUX W
APYITBCHUX aKTHUBHOCTH.

Ha ocHoBy unenTnukoBaHuxX morpeba M MPOIECHE IOCTYIMHHUX
pecypca, py»kasall yciayre i KOpucHUK ojpel)yjy 0OuM 1 BpCTy aHr'a)KOBakba
HIEPCOHATHOT aCUCTEHTA.

[pyskanai yciyre cauumbaBa JHCTY MOTEHIM]aIHUX EPCOHATHUX
acUCTeHaTa, CacTaBJbeHY Ha OCHOBY Ne(DMHUCAHUX KPUTEPH]jyMa U IPOLIEAYPe
3a perpyToBame, n300p M OCHOBHY OOyKY IMEPCOHAJIHHMX aCHCTCHATA.
[Mpy>kanaly yciyre 3akjbydyje yroBop O MpyxkKamy yCiyre, ca KOpUCHUKOM
¥ IEPCOHAIHMUM aCHCTEHTOM. YTOBOPOM ce ypelyje MUHIUMYM ITpaBa, 00aBe3a
¥ OJITOBOPHOCTH, @ 10 MOTPEOH U yIJIora YIaHOBa MOPOIHIIC HIIK APYTOT JIULA
3HAYAJHOT 32 KOPUCHUKA MPHIIUKOM MPYXKamba yCIyre.

[Ipysxanai yciyre iMa HajMarbe jeIHOT CTPYYHOT pagHuka. Hemocpenny
yCIIyTY EPCOHAIHE ACUCTEHIIM]E TPYIKa CapaHHK - IEPCOHAIHU aCUCTEHT.
[lepcoHaTHU acCUCTEHT MMa 3aBPIIEHY OCHOBHY OOYKY IO aKpeIUTOBAHOM
nporpamy oOyKe 3a MpyKambe yciyra nepcoHaite acucteniuje. KopucHuk
ycayre NMepcoHaiHe aCHUCTEHIIMje MMa 3aBpIleHY OOyKYy MO OCHOBHOM
nporpamy 3a Kopuinheme yciryre nepcoHaiiHe acCUCTEHITH]e.

Jenan mepcoHaJHU aCHCTEHT 110 MPaBHIIY MPYy)Ka YCIYTy 3a jeIHOT
KopucHuKa. [TepcoHaTHU aCHCTEHT HE MOXKE OUTH 4WiaH TOMaNMHCTBA y KOME
JKUBU KOPHCHUK, CPOJIHUK Y TIPaBOj IMHUJU Kao HU poheHu Opat u cectpa,
OJIHOCHO OpaT MJIHM CecTpa IO OIly MU Majild KOPUCHHUKA.

[lepcoHamHM aCHCTEHT aHTaKOBAaH je y pady ca jeqHUM KOPUCHHUKOM,
HajMame 20 a Hajumie 40 caTu HellesbHO, ITpeMa MPOLEHEHNM MoTpedaMa
Y KamaluTeTuMa KOPUCHHKA, a Y CKJIaay ca oipedama o paJHOM BPEMEHY
U3 3aKOHA KOjuM cy ypehenu pajanu oqHocu. [Ipyskanan yciyre, KOpUCHUK
yCIIyre ¥ HepCOHATHH ACUCTEHT MOT'Y J1a C€ IOTOBOPE O IPEPACIIOACIN PaHOT
BpEMEHa MMEPCOHAIHOT aCHCTEHTa, MpeMa MHAMBHAYyaJHUM MOoTpebdama
KOPHCHHKA, a Y CKJIaJy ca 3aKOHOM KOjuM ce ypehyje panuu ogHoc.

KopucHuk yciayre W aHTaKOBaHHM IEPCOHAIHH  ACHUCTEHT
CauMmbaBajyUHIUBHUIYaJTHU HEJCJbHU U MECCUHH TUIaH pajia. Y 3aBUCHOCTH
o4 MPOLCHCHUX KallalUTECTa KOPUCHUKA U IMMOPOAUIC, MHANBUAYAIITHUM
IUIAHOM ycityra Ae(DUHHINY Ce JOCTYITHE aKTHBHOCTHU. Y M3paiu HEleJbHOT
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¥ MECEYHOT TJIaHa pajia MOYKE yUYECTBOBATH U POAUTEb HIIU JPyTra 3HaYajHa
0co0a 3a KOPUCHUKA.

W3 nanpen mzHeTnx onpenada HABEACHOT MPABHIIHUKA, jJaCHO CE€
Je(UHUIIIE J1a je 3aKOHO/IaBII HECIIOPHO XKEeJICo J1a yTBP/IU 00aBe3e 3a CBa TPU
cy0jeKTa Koju y4ecTBY]y Y CIIPOBONCY CepBHCa OJHOCHO YCIIyTa IEPCOHATHE
ACUCTCHIIN]C.

Perynucamem npaBa 1 o0aBe3a M3 OBaKBe BpPCTE pajia, 0OTBapa ce
BEJIMKHU OpOj 3HaYajHUX M jOII YBEK 3aKOHOM He ypeheHHux murama o Kojoj
BPCTH pajia ce PaJiy U KaKo T'a ypeIUTH Ha HAJIIPUXBATIbUBUjH HAYUH KOJUM
Ou ce 3aI0BOJBUJIE CBE TPH CTPAHE KOje YUECTBY]Y Y OBOj HOBOj (hopMu pasga’.

5. 3akspyuak

HckycTBa y cripoBolery MEpCOHAHE aCHCTEHIMje HUCY BEJIHKa,
Moe ce pehu J1a je oBa BpcTa comujaiHor ceppuca y PenyOnuiu Cpouju
y 3a4eTKy. CXOHO TOME MOTPeOHO Y CaMOM CTapTy pa3Boja T€ COIMjaIHE
yCIIyTe MOCTaBUTH Ty HOBY (hOpMy pajia Ha YBpCTE MpodhecroHaIHEe OCHOBE.
[To MuILIbERY ayTOpa OBOT TEKCTA MOTPEOHO j& OBY HOBY (JOPMY paji yBECTH
y 00pa30BHH TPO(HUII CpeIbe CTPYIHE CIIPEMe HITH BUIIIE O] TOTa, aKO MpaKca
TMOKaXke J1a 3a TO Ma 0cHOBa. HapouuTo 3001 TOra MITO Ce yciyra nepcoHa He
ACHCTEHIIM]je HEMOYKE CBECTH CaMO Ha IpyKarbe yCiryra 0a3udHOr - OCHOBHOT
cajpkaja, Beh oHa ykibydyje W HaATpaJliby U MPYyKambe YCIyra «BHUIIET
caZpkaja ¥ BUIIET HUBOA 3HAMa W BEIITHHA» KOje Ce HEMOTY HAyYUTH U
crehn uckIbyunBO Kpo3 Kpahy eaykaiujy Wid TPEHUHT JIHIa Koje Tpeda
Jla TIPY)KU yCIIyre TepCOHaTHOr acCHCTEHTa 0co0U ca MHBajIuauTeToM. Ha
Taj HaUMH Ou ce nao Behu ApymITBEeHU 3HaUaj ocodamMa Koje Cy MepcoHaTHU
ACUTEHTH a CAMUM THM IOJIUTa0 HA BUIIHU - TPOPECHOHATHUJU HUBO yCIIyTa
KOje ce mpy»xkajy ocobama ca mHBanuauTeoM. [lo3utuBan pesyiarar Ou ce
O/Ipa3vo M Ha 3arollbaBalbe OHUX JbYIIU KOJH Cy CIIPEMHHU Ja ce 00pa3syjy
WM TPEKBANU(UKY]jY U 3a110CIie Ha OBOM XYMaHOM U CBE MOTPEOHUjEM MOCITY

On moceOHOr 3HayYaja ¥ KOPHCTH Cy CBAKAKO J0CAJalllha UCKYCTBA
CTe4eHa y paay ca ocobaMa ca MHBAJIUIUTETOM M HHXOBUM YIPYKEHHMa
n caBe€3nMa, UCKYCTBa CTPYUYHUX JbyAU 3aIllOCJICHHUX Y HLCHTPUMA 3a
COIMjAJIHU paJl Ka0 W JAPYTUM JIPXKABHUM OpraHWMa, HEBJIAJUHUM H
npyruM opranuzanujama. On 3Hayaja 3a mupy adupMailjy oBe TeMme,
CBaKaKo Cy ¥ J0cajallbha cabpaHa NCKyCTBa U3 YCTaHOBA (LIKOJIA U IPYTHX
WHCTUTYIIH]ja), Koje ce OaBe CrelijalHuM 00pa30BambeM U BACITUTAHEM JIEIIe
U OJIpaciiuX JIMIA KOja UMajy YTBpheH cTaTyc uHBanuHe aeue. Hannexuu

21 C., Jamapesuh, «Hose dopme pan y Esponckoj yauju u Cpouju», Pagao u conujaino
npaso, 2015. beorpan, ctp. 4 - 20.
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APpXKaBHU OpraHU - HAJJIC)KHA MUHHUCTAPCTBA, Y CKJIOIY CBOjI/IX IJIaHOBa U
aKTHUBHOCTH, Ha yHanpehemy monoxkaja ocoda ca HHBAIMIAUTETOM, MOTY
YBPCTUTH U pa3Marparme MUTama caapikaja olrca mocjaoBa nepcoHaIHOT
acucrenTa. CBakako jia Ou ce oBa npodecuja i 3Barmbe y OKBUPY mpodecuje
MOIJIO JICJIMTH Ha oroBapajyha ycmepema (cMepose), ca nperexHo Behum
3HaWkUMa U3 001aCTH MEIUIMHE, CIIOPTa, KYJATYpe, TUKOBHE H MYy3UUKE
YMETHOCTH, HH()OPMAIIMOHUX TEXHOJIOTHja, TEXHHUKHIX 3Haba, MAaHYCITHIX
U CIICKYJIATUBHUX BCIITHHA U APYTMX 3HAKba, BEHITUHA U CIOCOOHOCTH..
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Personal Assistant - profession and trade?

Summary

The law of social protection has introduced personal assistance as
a service, and as one of the possible ways to make everyday life easier for
persons with disabilities. Personal Assistance encompasses an able party
performing everyday activities that may be too difficult to execute for a person
with disabilities. In the past the activities performed by personal assistents
have shown to be very practical for persons with disabilities.

In this vein, the practical application of this service has crystalized the
idea of further brainstorming about the need to further develop the position
of a Personal Assistant for persons with disabilities, in the framework of
social protection.

The goal of this article is to spark a thought process and concrete
activities that work toward the accomplishment of this practical idea.

Key words: Personal Assistant, Possibilities for the education of a Per-
sonal Assistant, The needs of a person with disabilities (art, music, sport, etc.)
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PA/THOIIPABHHU UHCTUHTYTH U3 HOBOI' 3AKOHA O
HHOJINITUJH - IPUMEHA U MOI'YRA TYMAYERA

Ancmpakm: Y 06om pady cy obpahene nexe HOGUHE KOje OOHOCU
3axon o nonuyuju y 6e3u ca padHum OOHOCUMA 3ANOCIEHUX Y
Munucmapcmay ynympawiroux nocio6a, Ha4yuH HA KOju ce mymade
PAOHONPABHU UHCIMUMYMU U KOHKPEMHO NpUMeryjy nponucaxe
HOpMe, Kpo3 6oljerbe pasiudumux nocmynaxka Koju ce 600e y e3u ca
MUM paOHONPASHUM UHCIUMYMUMA, 3AMUM, Pe3YTMamu u nocieouye
Koje npou3eooe noCmynyu Koju ce 600e y NPUMeHU Mux HOpMu y
00HOCY Ha 3anociiene u OpAHCAagy, Kao U 0C6pm HA NPAKCy YAPAGHUX
opeana y cnpogedeHuM YnpasHumM NOCMynyuma y 080j mamepuju u
npakcy Ynpagnoz cyoay 6e3u ca ynpagro cyocKum cnopoguma, paou
s3auimume npasa u3 paoHoe 0OHOCA NOTUYUJCKUX CrydcOeHuKa. Y pady
Jje npuxkazano u uckycmeeHo gulerbe aymopa nojeounHux 3aKOHCKUX
peuterba y obnacmu padHux ooHoca 3anocienux y Munucmapcmay
VHYMPAurUux nociosq.

Kwyune peuu: nosu 3axon o nonuyuju, byocKu pecypcu, KapujepHu
paszeoj, bezbeonocHa nposepa, cmadic y yeehanom mpajarsy, oucyun-
JIUHCKA 002080PHOCTI.
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1. YBon

3akoH o onuInju! je y mpumenu ox 5.2.2016.roqaune (y 1a/beM TEKCTY
3akoHn). JlaHOM cTymama Ha CHary TOr 3akoHa MpecTao je Ja BakH 3aKOH O
MOJTUITH]H?, TIITO C€ OJTHOCH M Ha OJIpeI0€e KOje Cy perymucae paJHOmpaBHA
MOJIOXKA] 3aM0CACHUX Y MUHHUCTApCTBY YHYTpaLIBUX 1mocioBa. MehyTum,
qiaHoM 256. 3aKOHOM® je PeryJIMcaHo Ja MPOIKCH JTOHETH Ha OCHOBY CTapor
3akoHa 0 MOJMLHUjH 0CTAjy Ha CHAa3H A0 JJOHOIIEHa ITPOIHCa KOJUM CE CTaBJbajy
BaH CHare, MoJj| yCJIOBOM Jia HUCY Y CYNpPOTHOCTH ca oapeadamMa HOBOT
3akona. OBuM 3akoHOM, 3Mel)y ocTaor, peryjincaH je paaHOIPaBHU CTATyC
CBHX 3aIlOCIeHNX Y MUHHCTApCTBY YHYTPAIIBHX MMOCIOBA: TOJUIN]CKUX
CIIy’)KOCHUKa, APKABHUX CIY)KOCHHKA M HaMamTeHuka. Jlehunucane cy
KaTeropuje 3aroclIiCHUX, TaKO Jia Cy MOJHIMJCKU CIIy)KOCHUIH, KaKo JIHIA
Koja 00aBJbajy OIUIHMjCKE TTOCITIOBE y CTAaTyCy OBJIalIheHnX c1yKOeHUX Tula
(OCJI) 1 npuMemyjy MOJIMIIHjCKa OBJIANINCHa, TAKO U JIMIA HA MIOCCOHUM
nyxknoctuma ( I1]]) koja o0aBsbajy Apyre yHYTpAIIbE IOCIOBE Y HEITOCPETHO]
BE3H Ca IMOJHUIUJCKUM MOCIOBUMA. J[p)kKaBHM CIIyKOCHHUIIU CY O3HAUYCHU
Kao JIMLa Koja 00aBJbajy ocTalie MOCIOBE U3 ACTOKpyra MUHUCTapCTBA U a
BHMa MIOBE3aHe OILITE, IPaBHE, MHPOPMATHUKE, MaTepHjaTHO-(pUHAHCH]CKE,
pavyHOBOJICTBEHE U a/IMUHHUCTPATUBHE MTOCIIOBE, JIOK Cy HAMEIITCHHIIH JIUIA
Koja 00aBJsbajy nparehe moMohHO-TEXHUYKE ITOCIIOBE.

3aKOoH je MPOoNKcao ¥ HAYMH Ha KOjH CE OCTBapyje PyHKIIHM]ja JBYACKHX
pecypca Kpo3 MpOMOBHCake aKTUBHOCTH, KOje TaKo HamucaHe, nojacehajy
Ha CTpaTerujy 3a ynpaBibambe JbYACKUM pecypcuma, mpasle y Kojuma he
ce Ta obsacT passujaT. To cy: mpodecHoHallHO MIIaHUpabe, PerpyTaluja,
ceJieKIIMja 1 eyKalnja Ipyu u300py U TOKOM pajia, KOHTHHYUPAaHUM yUCHEM 1
jauameM npo)eCUOHATHE ETUKE, MHTETPUTETA U KPSIUOUIUTETA 3aII0CIICHHX,
YCIIOCTaBJbAEM CHCTEMa KapHjepHOr HampeaoBarma, 3aCHOBAHOM Ha
MPHUHIIMITY YIIpaBJbambha KOMIIETCHIIMjaMa U YYHHKOM M KPO3 3aIITUTY U
MIPOMOBHCAE JbYICKUX U MAbUHCKUX MPaBa U ¢J1000/1a 1 paBHOIIPaBHOCTH
u npumeny Kozekca monumnujcke eTUKe.

[Iponucano je na HaYyMH paja W MpaBuja ynpaBibamba JbYIACKHUM
pecypcuma mporucyje MHUHHUCTap. JloHoIIeme MOJ3aKOHCKHX akara je
noTpebHO y 0BOj 00JacTH, Kako 0 ce y mro Kpahem poky omoryhuio
Jla TIPOITHMCAHU TOCJIOBH U 3a)KUBE, jep C€ MHOTH Ol BbHX MO MPBH MyT
00aBJbajy y MUHHCTApPCTBY YHYTPAIIBUX TOCIOBA. YKOIHKO C€ HAYUH
pana u mpaBmiia yOp30 He yCIOCTaBe, OCTaBJba ce MUTamke Kako he ce

1 ,,Ciryx6enu macaux PC* 6p. 6/ 2016
2 ,,Ciryx6enu rmacaux PC* 6p. 101/05, 63/09 — VC, 92/11 u 64/15
3 UYnan 256. 3akona o nommmuju,,Ciryx6enn mmacauk PC* 6p. 6/ 2016
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CITOYKEHHU MYJITHIACIUTIIMHAPHHU MOCIIOBH YOIITE M 00aBJbATH, C 003UPOM Ha
[JIOMa3HOCT CHCTEMA U XUjEPapXHUjCKy CTPYKTYPY pykoBohema, moceOHo u3
yTJIa MOjieNie 3a1aTaKka, BDeMEHCK X OKBHUpa U Ipahicrba MHINKATOPa KBAIUTETA
yIpaBibama JbYACKUM pecypcuma. CaMuM TUM Mporrcate oapende Hehe Hu
Mohu J1a ce mpuMerbyjy, T€ Ce 0TBapa IMpOCTOp 3a MPOU3BOJbHA TyMadCHmha U
MOI'PEIIHY IIPUMEHY IIPABa.

2. OpraHu3anuoHe HOBUHE Y 3aKOHY

Jleo Koju ce OJHOCH Ha paTHOIPABHH CTATyC 3all0CICHUX CBPCTaH je y
3 nmornassba: Jbynacku pecypeu, JucuminHcka oqroBopHOCT 1 OATOBOPHOCT
3a wrety. [lornmassbe noa HazuBoM JbyJICKM pecypcH, y OKBHUPY Kora cy
IpOMKCaHe Pa3HOBPCHE CTBApW M3 JOMEHA PaJHONPABHUX OIHOCA, YNHU
ce, 3ay3MMa IIEHTPATHO MECTO Y 3aKoHY. YIIpaBibamke JbyICKHM pecypcuma
3aKOHOM je MOBEPEHO OPraHM3aIMOHO] JeIMHUIIM 32 JbYJICKE PeCypce, Ha HAYMH
IITO je MPOINHUcaHo Aa QyHKIHU]y YIIpaBibamka JbYJACKHM pecypcuMa o0aBsba Ta
OpraHu3alMoHa jeIMHMIIA, HaBoehu 1a ce Ta PyHKIIHM]ja jeTHAKO IPUMEHYje
y CBUM OpraHHM3alioOHUM jenHnIaMa MUHHCTapCTBa, TPH YeMy ce 3aKOHOM
Habpaja v ieH AeJOKPYT pama‘. ¥V mpakcu, popmupan je CekTop 3a JbyAcKe
pecypce, KOju y CBOM CacTaBy MMa Pa3IndUTe OPraHU3aIMOHE jeIUHHIIC
dbopmupane kao onesbema, 1ok CeKTOpoM pyKoBOoau HaueqHUK. OHO HITO
MOe JIa PEJICTaBIba MPo0IIeM 3a 00jeKTHUBHY U IPABUIHY IPUMEHY MPOIUca
j€ LITO Ce MPBOCTEIEHU YIIPaBHU MOCTYIIN y BE3U ¢a PaJHUM OJHOCHMA,
CTpY4YHH IIOCJIOBU Yy BE3U Ca AUCHUIIIIMHCKOM OI[FOBOpHOHIhy U IIOCJIOBU
3acTyIlama, ONEPATUBHO U JIaJbe PaJie y TOj OPraHu3aiuoHoj jequHuiy. To ce
KpO3 MpaKCy MoKa3aio Kao Heoarosapajyhe u3 pasiora, mTo Kajaa ce JoHeCy
MPBOCTEIICHA PElliCkha U3 00JIACTH PAJIHUX OJHOCA Y UCTOj OPraHU3AI[MOHO]
JEeNMHMIIM KOja ce 0aBU U MTOCIOBHMA ITPABHOT 3aCTYIamka, CACBUM j€ JaCHO Jia
he TakBO 3acTyname j1a Oyne HeoOjekTUBHO. Pasor je jacaH. PykoBomauaig
KOjH je OATOBOpaH 3a (pyHKIIMje ¥ TIONUTHKE JbYICKHX Pecypca, KOju TIPUTOM
y okBupy CekTopa KOjUM PYKOBOJAH, Y JICJIOKPYTY paja uMa orepaTuBHE
THIOCJIOBE, Ka0 IITO CY U3paJIe pellieiha Y MPBOCTEIICHOM YIIPABHOM ITOCTYIIKY
U3 00JIaCTH paJIHUX OHOCA 3aMOCICHUX, U3Paay APYTrOCTEIEHUX PelICHha
y MOCTYNKY JTUCHUIUTMHCKE OATOBOPHOCTH, &l M MOCJIOBE 3aCcTyIama, OH
MOpa, U3 CACBUM JIOTMYHUX pas3Jiora Ja MITUTU CAAPKUHY TaKBUX PCHICHA.
Taxko, mpaBHO 3aCTyNamke CMEIITEHO Y OKBUPY T€ OPraHU3aIMOHE jeTMHHIIE
MOTIYHO I'yOHM CMHUCA0, jep HHje YCIIOCTaB/beHa TpaBa KOHTPOJIA 3aKOHUTOCTH
paaa y crpoBohemy ympaBHHX MOCTyIAKa U JOHOIICHa oaiyka. Yecto
Ce CTHYe YyTHCaK Ja Cy 3aroCJeHU KOju ce 0aBe MpPaBHUM 3aCTylameM

4 UYman 120. 3akona o nmomuimju, Ciyxx6enn rmacauk PC* 6p. 6/ 2016
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YCIOBJGEHHU OJTyKamMa KaKko M3 IMPBOCTENCHUX YIIPABHHUX IOCTYIaKa TaKo
U IPYTOCTEICHUX, a Jia 10 CBaKy IIeHy OpaHe CTaBOBE M3 TaKO JIOHETHUX
peuiewa. Y cynpoTHOM, Ouiiv OM y HE3aBHJIHOj CUTYaIlUjU J1a ce 3aMepe
PYKOBOJIHMOIIMMA, jep OU TO 3HAYMJIO JIa PaJIe HEIlITO Apyraduje 0jf OHOra IITO
je cazpikaHo y THM pellehMa, Te Ce TaKBa 3aCTyIarmba CBOJC Ha TAKO3BAHY
3aIITUTY HHTepeca MUHUCTApCTBA YHYTPALIBUX MOCIOBA, KOja y KpajibeM
pe3ysTaTy MMajy 3a MOCJICAMIy HeraTHBaH MCXOJ CYACKHX CIIOpOBa U
BEJIMKEe MaTepHjaiHe TPOIIKOBE Koje Iiaha JapikaBa y Be3u ca TUM. buio
OM KOPUCHH]jE U LICIIMCXOIHU]E PEIICHE JIa MOCIOBU MPABHOT 3aCTyama He
Oyay y JeNOKpYyTYy paja opraHu3allloHe jeJUHHIE 32 JbyacKe pecypce. Ha
Taj HAYMH OM Ce CIIOHTAHO YCIOCTaBUIIa KOOPAMHAIIK]ja OCIOBHUX MpoIeca
¥ CTBOpPHJIa MOT'YRHOCT a2 ce PEBEHTUBHO JIIYje OJl CTPaHE 3aMOCICHUX
Ha MMOCJIOBMMA 3aCTyTlarka, YKa3uBambeM Ha MPOIMYINTEHO WIH YUYUEHO,
Kako OM ce cMamHia MOryhHOCT 01 HeraTUBHUX MCX0/a CYACKHX CIIOPOBa U
BEJIMKUX MaTepHjaIHUX TPOLIKOBA M3a3BaHUX THME.

3. 3acHuBam€e pajHOT 0IHOCA

VY neny Koju ce OIHOCH Ha HAYMH M YCJIOBE 3aCHUBAMa PaIHOT OJHOCA
IPOIHKCAHO je JIa ce paJHu OMHOC Y MHUHUCTApCTBY 3aCHHUBA ITyTEM KOHKYpCa,
KOjH je 00aBe3aH 3a 3aCHUBALE PATHOT 0JIHOCA Y MUHUCTAPCTBY Ka/Jia j& lber0BO
cripoBolhere 00aBe3HO yTBpheHOo 3akoHOM Uitk [IpaBUITHUKOM O yHYTpaIlllheM
ypehemwy u cucTeMaTH3alju paJlHuX MEcTa, OCHM y CiIydajeBUMa IpujemMa
KaHJIMJIaTa ca BUCOKOIIKOJCKHUX YCTAHOBA KOjH ce 00aBe3yjy y CKiIaay ca
MOoCeOHUM CTYAHMJCKUM MPOrpaMoM 3a nmoTpede MuHUCTaCpTBa HA OCHOBY
IPETXOIHO 3aKJbyYeHOT yroBopa. [locTymnak u HauKH CpoBoOlemba KOHKypca
npomnucyje Binana. Maxo je 3akoHOM ycTaHOBJbeHa 00aBe3a Biaje na nmponuiie
HAa4YHMH M MOCTYIAK CIIPOBOleha KOHKYPCa, jOII YBEK TO HUje YUUEHO.

[NoceGHo je mponycal HAYMH MONYHkaBamba YIPaKbeHOT pykoBoeher
paIHOr MecTa IyTeM HMHTEPHOI KOHKypca, HITO je JA00po peliewme, a
Ipe/icTaB/ba HOBMHY Y OJJHOCY Ha I0CaIalliba OCTYIIamka, jep Ce 3armocieHIMa
naje MoryhHoCT ipujaBJbiBamba Ha MHTEPHU KOHKYPC TI0 KPUTEPHjyMa Koja
ce Mopajy MpBO MPOIMHUCATH a 3aTUM M NOIITOBaTH. KOPUCHO je periemne
KOjUM je mpenBul)eHo Jia ce 10 OKOHYamka MHTEPHOI KOHKYpCa, HaKo je Y
3aKoHy HaBEIEHO ,, JI0 TIOMTYHE PaIHOT MECTA™, Ha TO pyKoBojaehe pagHo MECTO
pacnopehyje Bpuiuiall 1yxHOCTH Koju ie 00aBsbaTH MOCIOBE PYKOBOIUOIA
¥ Koju he mpuMaru miaTy pyKoOBOIHOIIA, Koja je mpeaBul)eHa 3a pajHo
MECTO Ha KOMe 00aBJba TMOCJIOBE BPIIHOLA Ty )XHOCTU. MehyTum, ouiio ou
palMOHAIHHU]e U TIPaBeIHH]E J1a C€ MOCTYNaK HHTEPHOT KOHKYpCa CIIPOBEIe

5 Ynanosu 135 -139. 3akona o monumuju,,Ciyxoenn rmacauk PC 6p. 6/2016.
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e(UKacHO, TEK 0 YCIOCTaBJbEHUM MEPJBHMBUM KpUTEPHjyMHMa, MTO he
CMamHUTH MOT'YRHOCT 3a 370ynoTpedy AUCKPEHHOHUX OBjanrhema, MTo ce
HEpEeTKO JieliaBa, Ko O/JyunBama 0O MpaBiMa U 00aBe3ama 3arociIeHuX y
MuHUCTAapCTBY YHYTPALIBUX [TOCJIOBA.

Kaja je ped 0 ycioBrMa 3a 3aCHHBambE PaIHOT OJJHOCA IPOITHCAHH CY
YCIIOBH 300T KOjUX ce y MUHHUCTapCTBO HE MOXKE IIPUMUTH JIHLIE, a u3melhy
OCTAJIOr U KaTeropuja Juiia MPOTHB KOra Ce BOAM KPUBHYHHU MOCTYIAK 32
KpPHBHUYHA JIeJIa Koja ce TOHE 10 CIy)0eHOo] 1yKHOCTH.® OBaKo MpornucaHu
YCJIOB je HepallOHaJIaH U HEKOPEKTaH U3 jeJHOCTABHOT pa3Jjiora MITO CBaKo,
M3 TOTIIYHO MpPAalUMOHAIHUX WU JIMYHHUX pazjiora MHOpoTHUB Apyror Judua,
MOKe J1a MoJIHeCe KPUBUYHY TIPHjaBy 3a JIEJI0 Koje ce TOHU IO CIIyKOeHO]
nyxHoctu. KakBa he cyn0una TakBe KpuBHYHE MpHjaBe OMTH y CTapTy HE
MOYeE Jla ce 3Ha, a Moryhe je ja mocrymak Tpaje J1yro, Te ce JIMIEC IPOTHUB
KOTa je MOJIHeTa KPUBUYHA MpHUjaBa, YKOJIHUKO OHa Oyje omdadyeHa, CTaBJba
y HEpaBHOIIpaBaH IIOJIOKA] ca JPYTUM JIMIIMMAa KOja 3aCHUBAjy pajiHU
OJTHOC y APKaBHUM OpraHuMa, Hako O TI0 CBUM JPYTHM KPHUTEPHjyMUMa
UCIyaBajio YCIIOBE 3a MpHjeM y paanu ogHoc. CTude ce yTHCak Ja je oBa
oapenda y 3aKkoH CTaB/beHa Kako O ce MOrJia MPUMEHHUTH aKo 3aTpeoda,
Moryhe 300r HajaBJLEHOT CMambea Opoja 3amocieHuX Y AP)KAaBHO] YIIPABH,
na ¥ MUHHCTApCTBY YHYTpalIbUX TOCioBa. VicToBepeMeHo je mponucaHo
Jla YKOJIMKO C€ YTBPJHU Jia je 3alOCICHHU MPECTao Jia UCIyHaBa yCIoBe 3a
3aCHUBaWkE PAJHOr OJHOCA 300T MOKPEHYTOI KPUBHYHOI MOCTYIKA 3a
KpUBUYHA JieJia KOja Ce TOHE 10 CIIY)KOCHO] IYKHOCTH, [IPECTaje My PaJHH
OJIHOC JIaHOM yTBphHBama T€ YNEHCHUIIE .

4. be30egHoCHe IpoBepe

OHO 1ITO ce YUTambeM 3aKoHa HE MOXKE YOUHUTH Ha MPBH HOTJIEH, a
npeAcTaBjba MOJbE Y KOME C€ MOI'y 3JI0ynoTpeOuTH opiaiihema Koja cy
3aKOHOM IpOIHUCaHa je J1eo 1Moj Ha3uBoM HaunH Bpuiema 0e30eHOCHUX
nposepa®. [IponucaHo je na paau yTBphrBamka KOHTUHYHTETA HCITY lbeHOCTH
ycIioBa 3a paja y MHHHCTapCTBY, 3aXTEB 3a MOKPETamke MOCTyKa 0e30e1HOCHE
IPOBEpE 3a 3aM0CiIeHe, MOJAHOCH BbUXOB PYKOBO/IHIIAL, OHOCHO PYKOBOIMJIAI]
OpraHM3allloHe jeIMHULIE Y KOjy je 3armociieHH ynyheH, yKOJIMKo mocToje
OCHOBH CyMHb€ Jla KOJI 3aII0CJICHOT MOCTOjU 0e30eIHOCHA cMeTa. Mako je
OpraHu3allMoHa jeiMHUIIa MUHUCTAPCTBA HAJJIeKHA 3a JbYJCKE pecypce
MOIHOCHJIAI] 3aXTEBa 3a MOKPeTamhe MOCTyIKa 0e30eJHOCHE MpoBepe 3a

6 Unan 138. 3akona o nommmuju,,Ciryx6ern mmacauk PC* 6p. 6/ 2016
7 Umau 172.cras.].Tauka 2. 3akoHa o noiunuju,, Ciyx6enu racauk PC* 6p. 6/2016
8 Cras 7. wiana 142. cras 7. 3akona o nomuuuju,,Cirysx6enu rmacauk PC* 6p. 6/2016
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KaHAuAaTa 3a MpHjeM y paJHu oJHOC Y MHHHUCTApCTBO, Yy CllyyajeBUMa
KaJa ce IMpoBepaBa 3aloCiiCHU Y TOrjeay yTBphuBama KOHTUHYHTETA
UCITYyBb@HOCTH YCIIOBA 32 pajl y MUHHCTapCTBY, OCTAJIO je HEJaCHO 3aIlTO TO
oBiamnheme MMa HeoCpeIHH PyKOBoAMIIaL 3amnocieHor. OH Ou Tpedao na
HaJJIC)KHO] OPraHU3alMOHO] jeAMHUIM CaMO TIPEIJIOKH J1a IOKPEHE MOCTYTIaK
0e30enHocHe mpoBepe. JbyJicku pecypcu Tpeba 1a TakBe IPOBEpE pajie
NEPUOANYHO, TI0 TaYHO YTBPH)EHO] MPOLEIypH U KPUTEPHjYMUMA, O YEMY
Ou Tpebaio 1a ce Bojie nmoceOHe eBuaeHIM]je. [lakiie, y TOKY pajHOr OJHOCA
Tpeba BpuuTH 6€30eIHOCHE IPOBEPE, C TUM IIITO ONMPE3HO Tpeda MoCTynaTu
y Cllydajy KajJia ce IpOTHB 3alOCICHOI MOKPEHE KPUBUYHH MOCTYTAK, U3
pasiora ImTo MOJHOLICHE KPUBUYHE MPHUjaBe, 11a YaK U ONTYXKHOT Ipesiora
He 3Ha4| JIa je JIMIe YYUHHUIIA1 KpHBUYHOT JIea, jep he ce To yTBpaUTH y TOKY
caMor KpUBHYHOT TocTyKa. OBaKo MPOMKCAHH YCIIOB 0TBapa IIHPOKO M0Jbe
3a 3710y noTpeldy ¥ 030MJbHY HOBpPEY IIPaBa 3aroCciIeHIX U3 PaIHOT OJJHOCA.
V cBakOM MOMEHTY ce TO/{HEeTa KpUBHYHA [TPUjaBa IPOTUB 3aMOCICHOT MOXKE
IPOTYMAYUTH Kao 06e30€IHOCHA CMETHa, IOK C€ Y MPAKCH YECTO JelIaBa 1a
ce MoJJHEeTe KPUBUYHE IIPUjaBe MPOTUB MOTUIIM]CKHUX CIIyKOCHHKA 010a11y]y.
WNHuaue, 3aKoH je MpPOMHCAao Ja 3aXTEB 3a MOKPETame IMOCTYIKa
0e30e1HOCHE IIPOBEPE MOT'Y J1a MOJIHECY U TIOJIMLIUjCKHU cityxkOeHuiu Cexropa
yHyTpaume KouTpose u Ciyx0e 3a 6e30eJHOCT U 3alITHTY TOJlaTaKa.
3aKOHOM je MPOIKCAH je HAaUMH BpIIcHha 0€30eHOCHE IIPOBEPE TAKO
IITO CE HEMOCPEAHO pa3roBapa ca JIMIEM Koje ce IPOBEpaBa, yBHIOM y
city>kOCHE eBUJICHIIM]Ee U 30MPKe T0jIaTaka Koje BOJC HaJJIC)KHU OpraHu W
HETIOCPEIHUM pa3roBOprUMa ca JApyruM ocodama 1o MPOIECHHU TOTHUIII]CKOT
ciry0OeHuKa Koju Bpim nposepy. daxie, mra he To yTunaTu Ha npoueHy
MOJTUIU)CKOT Ccy>KO€HUKa KOjU BPILIU MPOBEPY MOXKE Jia Ce MOCTaBH Kao
nutame. [IpolieHa ce oBjie CBOIM HA TUCKPEIMOHO OBIalINehe 3a MOCTYame
tor nuna. lllra he ce gecuTn kama npoieHa OyJie TakBa Jia ce MOJaIU O
IPOBEPaBaHOM JIMITY 3aTpake 0J1 0co0a Koje M3HOCE PUCTPACHO HHPOPMAITH]je
0 HaBMKaMa, CKJIOHOCTHUMA U IOHalllamky 0co0e Koja ce nposepasa. Koju je
TO KpyT oco0a koje Tpeda aa Aajy uadopmMaiimje o JIMIly Koje ce mpoBepana?
OBgaj Tpehn 3akoHOM IpoNKCcaH HAYKMH TPOBEPE MOXKe J1a OyJie MHIUKATHBAH,
jep je moryhe jia mojarke o JIMILY Koje ce IpoBepaBa Jiaje ocoba Koja Huje
Y KOPpCKTHUM OAHOCHMA Ca THUM JIMLECM, KOja MOXE Ja Ha HCUCTHHUT U
IpUCTpacaH HAaYMH OKApaKTEPHILE JIMYHOCT, IOHAIIAKE a HAPOUYUTO
CKJIOHOCTH JIMIIA Koje ce mpoBepaBa. Tako Ja Ta JUCKpEIHOHA OleHa, M
KaKo je TO 3aKOH MPEIBHJICO ,,[IPOIICHA™ MOJHUIIUJCKOT CIYKOCHHKA Ca KUM
he ma HemocpeaHo pa3roBapa 0 HaBHMKaMa, CKJIOHOCTHMA U MOHAIIAY JIHIA
KOje ce MpoBepaBa MPHIMKOM BpIIeHha 0e30eHOCHE TpoBepe, MOXKe 1a Oyie
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U 370ynoTpeOsbeHa Ha IITETY TOT JUla. 3aTo OM OMIJIO KOPHUCHO Ja ce LITO
npelu3Huje JeUHHIIE TOCTyNambe TOJIUINJCKOT CITYKOCHHUKA KOjU BpIIN
IPOIEHY, KaKO He O1 JOIIIIO 10 37I0yHOTpede TOr AUCKPELIUOHOT OBIalIhema.

5. lupexTop nojuuuje

PanHO MecTo upeKTOpa NONMKIIH]E j€ U JaJbe MOJI0KajHO, IOCTaBJba r'a
Brnana, Ha mpesuior MuHKCTpa. J{akiie, CipoBO/IM Ce jaBHU KOHKYPC, @ HA HAYMH
npeaBul)eH MPOMKCUMa O paJHUM OJHOCHMA KOjH Baxke 32 MUHHUCTapCTBO.
Omo 1mTo ce ca curypHoirhy MoXke yTBpAUTH U3 TPOITUCAHUX HOPMH 3aKOHA
je HECaMOCTAJIHOCT y OJUTYYHBalby TUPEKTOPA TOJIHUIIH]E Kajia Cy y TUTamby
pacniopehuBama Ha pajHa MeCTa CTPATECHIKOT U BUCOKOT HUBOA U pa3pelictha
TUX PyKOBOAMJIAIA y OKBUPY Jlupekiuje nonummje.

Tako je mpomucaHo Ja MHHHUCTAp MOXKE O JUPEKTOPA MOTHUIIHMje 1a
3aTpa)kil pa3pelemhe PyKOBOAMOIA aKO OH HE OCTBapyje pe3ysTare paua y
OKBHUPY KOMIIETEHIIMja PaJHOr MecTa. A TIOCEOHO KOjU Cy TO PE3yJTaTH U
kako he ce OHM MEPUTH HHUje MPOMKCAHO, IITO je HEOIXOIHO, 32 JJOHOIICHE
3aKOHHUTE OIJTyKEe MUHUCTPA, KaKo OU ce IPOM3BOJHHOCTH CBEJIC HA HajMaby
Moryhy Mepy u JucKperroHa oBjaiihiemha KOPHUCTHIIA y CKIIAAY ca IHJbeM
KOja cy 3aKOHOM IPOIHCaHA.

6. Ilpomena pagHor mecta

HoBuny y 3akoHy mpejcTaBiba U MPOMKUCAHO MPABO 3aMOCICHUX Ja
Oyny HHQOpPMHCAHU TTyTEM OTJIacHE Tadlie y OpraHU3aIl[HOHIM jeJUHUIaMa,
0 cnoOONHMM paJHUM MecTHMa y MUHHCTApCTBY 3a KOja IOCTOjU
notpeba 3a nmonyHoMm. Ako je [IpaBUIHUK O YHYTpaIIkh0j OpraHu3anuju
U CUCTEMETHU3aIUjH paJJHUX MeCTa Mpe/BUco oaroBapajyhu 0poj pagHux
MecTa, OHJIa je MOTPEeOHO Jla Ce OHA U TOMYyHe, jep Ou morpeda 3a MOIyHOM
pajHuX MecTa Tpedano na Oy/e uckazaHa rpe JOHOIICHa TOT MPaBHIIHNKA,
Ha OCHOBY 030MJbHE aHAJIM3€E U TUIaHUpama. MIHTepecanTHa je openda koja
IPOINNUCYje Aa Cy 3alOCICHU JIy>KHU J]a 0 C8aKOj Hamepu MPOMEHE pajHOT
MecTa obaBecTe HemocpeaHor pykoBoauona. [Iponucana mpornenypa ou
Tpebasio 1a yCrocTaBH Mpelu3Ha MpaBuiia y ciay4ajy ,,IPOMEHE PaJIHUX
MecTa®. Y CyNpOTHOM, U3paKkaBamke CBAKE HAMEPE 3aIlOCIICHOT O KeJhEHO]
IIPOMEHH paJIHOT MOXKe Jia OyJie CITy TAaHO 01 CTpaHe pykoBoauona. Hemocpeaau
PYKOBOJIMOIIM Yy TOM CIIy4ajy MOTY Jia Oyjay Iperpeka 3a IpOMeHY paHOT
MecTa, Ha HauuH MTo Hehe JaTu carinacHOCT Ha TIPEJIore 3a MpeMeNITaje u
pacriopehuBama Ha 3aXTeB 3aII0CICHNX, HEKaJla U3 MOTITYHO HPAIIHOHATHUX
pasnora. Y MUHUCTapCTBY YHYTPAIBHX TTOCTIOBA JI0 JOHOUICHa OBOT 3aKOHA
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WHTEPHU KOHKYPC HHjE PacIMCHBaH, Ia Ce KaphjepHO KPeTame CBOIUIIO
Ha TAKTHUYKEC MOTE3C U JIMYHA IMO3HAHCTBA Yy BC3U Ca HpCMCHITajI/IMa u
pacnopehuBamuMa y Jpyre opraHu3anroHe jeJUHHIIE. 3aTO je paCIICUBAHE
MHTEPHOT KOHKYpca 3a [ONYHY CIIO00IHUX PaJHUX MECTa I00pO pelIeHe jep
omoryhyje /1a 3arociieHu 0 ToMe Oy1y 0J1aroBpeMeHO 00aBCIITEHU.

7. Pacnopen paja u pajiHO Bpeme

3aKOHOM je mponucaH W mocebaH pacropen paja TMOJHITHjCKUX
ciyx0eHnka. To je KOpUCHO W HEOMXOJAHO ¢ 003UPOM Jia je y IPOTEKIOM
nieproy OMII0 MOKPEHYTO MHOTO CYICKUX CIIOPOBA Y BE3U Ca HEPEIOBHOCTHMA
Ha pajly NOJHIHUjCKUX cIykOeHuKa. [loceOHO Ha TeMy MPeKOBPEMEHOT paja,
jep Tana BaxkehuMm 3aKOHOM Ta 00JIACT HHUje OCEOHO OMIIa peryiucaHa.
IToceGHUM pacmopenoM paaa’ Ipenu3Ho je AeGUHUCaHO IITa je TO Pax y
CMeHama, y TypHycy, pall Holy, ydecTana HepeJIOBHOCT, TPEKOBPEMEHHU
paj ¥ npunpaBHOCT 3a paja. OBO je KOPUCHO, jep Cy MOCIOBU MOIUIIUJCKUX
ciykOeHuKa crienn(UUHH, 4YeCTO U3y3eTHO HANlOPHU YIpaBo 300T Tora
mTo ce 00aBjbajy 24 cata, a IITO 3aXTeBa 030MJbHO MOCBENMBAKE MAKHEE
O]l CTpaHe cTapeninHa, pacropeay paja 3arociieHux. Y by Ja ce Ha
HajOOJbM HAYMH MCKOPHUCTE JBYJCKHU TMOTEHIMjaId, Ia paJHU YUYHHAK Oyre
00JbH, TIOJTUIIAJIIM OAMOPHHM 3a IPUMEHY MPOMUCaHUX OBjalihictkha, a 1a ce
HUCTOBPEMEHO BpeHYje, Tj. miaha Taj cnenuduuan paj, Koju Moapa3yMeBa
HEPEeIOBHOCTU. Tako je mpomucaHo : 3a paja Hohy — CBaku car pajga y
BUCHHHU 28,6% BpEIHOCTH paHOT caTa OCHOBHE IJIaTe, YKOJINKO TaKaB paj
HUje BpEJHOBAH MPUIMKOM YTBphHBama OCHOBHE IUIATE; aKO je HepaJIHU
JlaH TIpa3HMUK-3a CBAKM caT paja y BUcHMHU 121% BpenHOCTH paJHOT caTa
OCHOBHE I1JIaare; MPEeKOBPEMEHH paJl — 3a CBaKH caT pajia Koju 10 HaJory
HaJJIEXKHOCT PYKOBOAMOLIA PAIH Iy>Ke O ITYHOT paJIHOT BpeMEHa, Y BACUHHU
28,6% BpeIHOCTH paIHOT caTa OCHOBHE I1JIaTe; 32 CBAKH caT MPUIIPABHOCTH Y
Brucunu 10% BpeIHOCTH paJHOT caTa OCHOBHE ILJIATe; pajl y CMEHU, TYPHYCY
WJIH JIpyTa HEPEJOBHOCT KOja HUje BPEHOBAHA Y OCHOBHO] IJIATH — 32 CBAKH
caT paja y BUCHHHU of 28,6% BpPETHOCTH pagHOT caTa OCHOBHE ILIATE, MO/
YCJIOBOM [1a paJiy Ha MOCJIOBMMA Ha KOjuMa ce TakaB paJi 00aBJba MoBpeMeHo'”.
U oHO 1ITO je 1o mpBHU MYT NPOIMHKCAHO je Aa ce 3aMeHa pykoBojauona raha
u 10: 10% ocHOBHe I1aTe, ako 3aMeHa Tpaje 10 10 pagHuX naHa, a AyxKe OJ
11 nana 15% ocHoBHe maTe.

W3y3eTHO, 3allOCICHH, a HAPOYMTO MOJHMIIUJCKH CIYKOCHUK je
JIy’KaH J]a 10 HaJOTy HaJJIe)KHOT PYKOBOIMOIIA TIOCTIOBE 00aBiba JYKe

9 Unan 154. 3akona o nomunuju,,Cirysx6enu racuuk PC* 6p. 6/2016
10 Ynanom 187. 3axona o mommutmju,,Ciryx6ern rmacauk PC* 6p. 6/2016
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O]l BpeMEHa yTBPHEHOI 3a MPEKOBPEMEHU Paj, aKo jeé TO HEOIXOHO
3a YCIICIIHO U IPaBOBPEMEHO 00aBJbarhbe CIYKOCHOI IOCJA, KOJUM Ce
00e30eljyje HemocpeiHa 3alITHTA KUBOTA U 3/[paBjba (PU3MUKUX JIUIA HIIH
3aIITUTa UMOBUHE BEJIMKE BPEIHOCTH WM IITHNEHOT 00jeKTa, y3 yCJIOoB Jia
3aI0CJICHH, OJHOCHO MOJIMIUJCKH CIY>)KOCHUK Ha TO NPUCTaHE, a HajIyKe
JIOK HE IIPeCTaHe HEMOCPEIHO YTPorKaBambe, OJHOCHO JIOK My ce He 00e30enu
3ameHa''. [loctaBiba ce muTame mTa OM Ce JOTOAMIIO aKO 3alOCIeHH HE
npucTaHe Ha TakaB paj? CBakakao OM IIPOTHUB TOT 3aMIOCICHOT OMO MOKPEHYT
JUCHIHUIIINHCKY MOCTYIIAK 32 TEIIKY MOBPEAY CIYKOCHE MYy>KHOCTH. 3aTO
3al0CIICHU OBaKBY 00aBe3y MOpa Jia IPUXBATH, @ BbErOBO PalHO AHTAJKOBAHE
110 OBOM OCHOBY Tpe0aJio fa Oyze 1oAaTHO miaheHo.

8. OuemuBame U KapujepHO HAaIIpPel0Bame

Kapwujepro HampenoBame'?, je 3a cajia HEIPUMEBLUBO jep, Brasa Huje
y mpornucaHoM poky ox 90 naHa o cTymnama Ha CHary 3akoHa Iporucala
HA4YMH CTULalkha YNHA OJHOCHO 3Bathba y MUHUCTApPTBY U Jpyra [IUTama y Be3U
ca BUXOBUM OBJIAIINCHEM, OJHOCHO KapHjepHUM pa3BojeM. HTepecaHTHe
cy oapende Koje MPOIKCY]y Ja j€ 3a CTUILakhe HAPEIHOT YHUHA, OJTHOCHO
3Baba y OKBUPY MCTOI HHBOA MOTPEOHO Ja ce MchyHe cieaehu ycaoBu:
onroeapajyhu crened oOpa3oBama, MOTPEOHE TOAMHE CTa)Ka MPOBEIACHUX
y TIPETXOIHOM 3Bakby, OMHOCHO YHHY, YCIEIIHO 3aBpIICHE CTPy4YHE 00yKe
3a 4MH, OJIHOCHO 3Bamhe, Kao U oroBapajyhe roguiintmbe olueHe. 3a CTUIake
HapeHOT 3Bakba, OJIHOCHO YHMHA, HEMIOCPEIHO BUIIIET HUBOA, MOTPEOHO je 1a
MOJIMIIM]CKH CITY>)KOCHUK YCIICIIHO TIOJIOKH U UCIIUT 32 3Bakbe, OJJHOCHO YHH.
O KaKBOM C€ YCHeutHo noiodiceHomM UCIUTY pajau BepyjeMo aa oulie jacHo
HAaKOH OJuTyKe Brage. 3akoHOM je mporucaH yCcloB Jia ce HapeIoBamke U3
4aHa 165. MoXke OCTBApUTH Ha OCHOBY TPOTOJHIIIELE IPOCEUHE OIICHE Koja HEe
MOJKe OUTH HIDKA 011 ,,icTh4e ce- 4°.1 T1o kojuM MepriinMa 1 Ha KOju HaunH
he ce onewuBaru, nponucahe Biana. Jlocagamme HCKYCTBO Y IOCTYAY
je mokaszao Jia cy olleHe pe3yJTaT JUCKPEIIMOHMUX OBJIamhemna CTapeninia,
YeCTO JOHOLICHE Y3 37I0yNnoTpedy THX oBalhema jep cy 4ecTo He00jeKTHBHE
U JIo caja HuKaja odpaszioxene. O Tome cBenode OpOjHU YIUTHHIIM 32
OLCIHUBAKLEC pajia MpUuIlagHruKa MI/IHI/ICTapCTBa YHYTpalIlbUX MIOCJI0Ba U
npecyze YnpaBHOT cyja y Toj Marepuju. [1ocToju joiir jenHa HHTEpecaHTHa
cTBap, a To je 1a MY 1 HujeqHIM 3aKOHCKUM HJIN MOA3aKOHCKMM aKTOM HHje
MPOIKCAO0 CY/ICKY 3aIITUTY Y TIOCTYIIKY OllelkhUBamba paaa 3anocieHux. [loyka

11 Ymanom 163. 3axona o nomunuju,,Ciryx6enu acauk PC“ 6p. 6/ 2016
12 Yman 165, 3akoHa o monuiuju,,Cinyxoenu riacHuk PC* op. 6/ 2016
13 UYnan 167. 3akonHa o monuiwju, Ciyx6enn rmacauk PC* 6p. 6/ 2016
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O IMpaBHOM CpPCACTBY C€ YOIIIITEC HC IIOMUILE IMMPUIIMKOM OAJIydYHBamka 110
npuroBopy. 300r Tora IITo HUje MPONUCaHA TaKBa 3allITUTA  HUCY TIOYUYCHU
0 CBOM IIPaBy, MHOT'H NIOJIMIIM]CKH CITy>KOCHHUIIM MOTY Aa Oyny yckpahenu y
3alITUTH CBOJUX YCTAaBOM 3arapaHToBaHuX npasa. Cee yenrhe monunujcku
ciy)kOeHHUIIHU ce 3a CTpyuHy nmomoh oOpahajy agBokaTima Kako OU 3alITUTHIIH
1paBa Koja MM TIOM 3aKOHY MPUIIA/Iajy.

“ITo oreHu cyna YIUTHUK 32 OLiCHhHBake paja 0e3 003upa Ha popmy
MMa Cce M3jeTHAaYUTH ca YIIPaBHUM aKTOM M MPOTHB HEra je T03BOJLEHO
BOJIUTH YIIPABHHU CIIOP jep 1O CBOjOj caJpyKUHU MMa periaBajyhu kapakrtep.
OBO HAPOUYHUTO LITO je oapendooM wiana 125. ctas. 2 3akoHa O MOIHUIU]H,
IIPOMHCAHO JIa je OJIITyKa KOja je JIOHETa M0 IPUTOBOPY KOHAYHA, & Y CMHCITY
wiHa 3. 3aKOHA O YIIPaBHUM CIIOPOBHMA, Y YIIPABHOM CIIOPY CY OJUTy4yje
0 3aKOHUTOCTH KOHAYHUX YIPaBHUX aKaTa, OCUM OHUX y TOTJIEy KOjHX
je npeasubena apyraduja cyjcka 3amruta. CTora je morpemHo mpaBHo
CXBaTame TYKCHOT U3 OJI'OBOPA Ha TYKOY Ja je Tyk0a Ty HUJbe He03BOJbEHA
U3 pasiiora mTo YIUTHHK 32 OLCHHBAKE Pajia HE IPEICTaBIba YIPABHH aKT
y cMuciy WwiaHa 3. ctaB. 1. 3akoHa 0 yIpaBHUM CIIOPOBUMA, KA0 HU KOHAYHHU
NOjeIMHAYHH aKT KOJUM Ce pelllaBa O MpaBy MJIH 00aBe3n GU3NYKOT HIIN
IPaBHOT JIMI[A, OJIHOCHO JIPyTe CTPaHKe y YIPaBHOj CTBAPH U Ja CE TPOTHB
MCTOT HE MOXKE BOJIUTH YIPABHU CIIOP, C 003UPOM [1a je JOHET Y MOCTYIIKY
olLiekhHBamba TyXuibe 3a 2014. roquny Oyayhu na ce mo ynpaBHUM CIIOPOM
y cmucity 4wiana 3.cra 1. 3YC-a noapa3ymeBa, He CaMO aKT KOjH je JIOHET
y OOJIMKY pelliea Hero U CBaKW IPYTH aKT yIPaBHOT OpraHa KojuM ce O
3aXTEBY CTPAHKE JIOHOCH MEPUTOpPHA OyKa.

WHave, YIUTHUK 32 OLICHUBAKE Pajia, Uako (OPMAIIHO HHUjE O3HAYCH
Ha3MBOM ,,pelierbe’ U 10 CBOjoj OPMU 1 CaJPKUHU HE CAJPIKH CBE SIIEMEHTE
yIpaBHOT aKTa, UIaK MPEICTaBJba YIIPABHU aKT, Oyyhu [1a je y CMHCITy YiaHa
196. crap 1. 3akoHa O ONIITEM YIPABHOM IOCTYNKY y MUTaky aKT KOjH Y
CMHCITY MoceOHMX Tporuca (3aKkoHa o MOMUIUjU U Ypeade o Hadenuma 3a
yHyTpalme ypehere MuHHCcTapCcTBa yHY TPALIBbUX TTOCIIOBA) UMa CBOJCTBO
yIpaBHOT aKTa, ¢ 003UPOM JIa ce IOl U3Pa30M ,,peliCHhe’ oIpa3yMeBa He
CaMo aKT KOjH je IOHET y OOJIMKY PelIeha, HETO U C8aKU OpyeU AKm YNpagHoz
opeama Kojum ce 0 3axmesy Cmpamnke 0OHOCU MepUmMopHa 00yKd.

VY camo jenHoMm on npumepa, OnykoM u3 YIUTHHKA O OLCHHUBAY
pajia pyKOBOAMJIALl OPraHU3aIMOHE JeIUHUIIE Y CMHUCITY diiaHa 167. 3akoHa o
HOJIUIUjH'" je OLIEHUO TYIKHOIIA ca OLICHOM ,,JI0BOJbaH (2), Koja rmpecTaBiba
MIPBOCTEIICHY OLICHY, a Koja je caommTeHa Tyxuomy. [loctymnajyhu mo

14 Tlpecyna Yupasuor cyna Y.7665/15 ox 10.12.2015. ronune
15 ,,Cnyx6enu macuuk PC* 6p. 6/ 2016
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PUTOBOPY H3jaBJBEHOM Ha IMPBOCTENEHY OUIYKY — OIIGHY TYIXKHOIIA,
oBiamheHyu cTapeninHa je pemyo Mo MpUroBopy Tako IITO je Ha UCTOM
ynuTHuKY (OOpacity Op. 1) orieHno Ty>kHoma ca oeHoM ,,100ap (3), a koja
je Oumuta koHawHa. Jlakiie, TOHONICHeM TaKBOT aKTa (0JUTyKe 110 IIPUTOBOPY U3
YIIMTHHUKA 32 OLICHUBAKE PAJIa) je HACTYIUIIO HEMIOCPEIHO MPABHO JCjCTBO
3a TY’KHOILIa, IIITO j€ jellaH Of] eJIeMECHATa YIPABHOT aKTa U 3a TYIXKUOIA je
HACTYIHJIa HEMOCPEIHA MTPAaBHA MOCJICANIIA. ,, [aKaB aKT UMa CBE €JIEMEHTE
YIIPABHOT aKTa, U TO y IOIIEY JOHOCHOLA - MUHUCTAPCTBO YHYTPALIHBbUX
T0CJIOBA, 3aTHM Ay TOPUTATUBHOCTH jep IOHOCHJIAI] aKTa IIpeMa IPyTOM JIHILY-
CTPaHIIM UCTYTIA Ca jauOM BOJHOM Y BPILCHY BIACTH, IaKJIE ay TOPUTATHBHO,
Kao0 U KOHKPETHOCTH, jep C€ pajJu O IOjeAMHAYHOM aKTy Koju ypehyje
CyOjeKTHBHY TIPaBHY CUTYyallljy TYKHOLA, & Y3 TO je y MUTamy ylpaBHa
CTBap, OJJHOCHO TaKBa I0je/IMHAYHA HECIIOPHA CUTYallHja KOja Ce OJf CTpaHe
Ha/IJIS)KHOT opraHa ypehyje ayTOpuTaTHBHO M HEMIOCPEIHO MO CIyKOeHO]
Ay)KHOCTH™ .10

Wmajyhu y BUIly 1a yIUTHUK 32 OLCHUBAKE Pajia jeCTe YIIpaBHH akKT,
OYUIIIC/HO je J1a y cMuciy wiaHa 199. craB 2. 3akoHa O OIIITEM YIIPAaBHOM
HIOCTYIIKY OH HE CaJ{pXKH CBE CIEMEHTE KOje PELICHE MOpa Jia CaJAPKH.

Hajrpe, y TakBOM aKTy ce HE MOXE YTBPIUTH Jia JI j€ TOHOCHJIAI]
KOHAuHE OIICHE, CTapeIINHA YHje CE UME 1 IIPE3UME M3 OCTIOPEHOT aKTa He MOXKE
YTBPIUTH, OBJalIlieH 3a peliaBame 1Mo npuroBopy. Munucrap oinaiihyje
TOjeIMHA JIUIIA JIa PEelIaBajy Mo MPUTOBOPHMA 3aMOCICHUX Ha TOHIIEE OIICHE
pana. Kako y TOM akTy HHje HaBEICHO MOCTOjar¢ OBIaNINeHkha, C PABOM Ce
NIOCTaBJba MUTAKE J1a JIH je KOHAYHY OLICHY JIOHEO HaJIJISKHH Opran?

AKO 3amociieHd OJaroBpeMeHO M YPEIHO IMOJHECEe MPHUTOBOP, ca
00pa3sioKeHUM pa3io3uMa, a KOHaYHa Ol[CHA MY je caMo yIucaHa 0e3 ujeHe
peun 00pasiokea 300T Yera keroBy pasiio3n HABEACHH Y IPUTOBOPY HUCY
YBaXCHH, & OUMIJICIHO HU pa3marpanu. Mako je YpenOom o Hauenuma 3a
yHyTpanmbe ypeheme MuHucTapcTBa yHyTpalllbUX MOCIOBa yTBpheHa
(hopMa oceOHOr YIIUTHUKA Ha KOME CE€ BPIIH OLICHUBAKE, CaMa YHHCHHUIIA
Jla IOCTOju MOTYNHOCT ynarama MpuroBopa rnoapasyMeBa u 00aBe3y apyre
CTpaHe J1a OIrOBOPH HA Taj IPUTOBOP. Y CYIPOTHOM, CaM IPUTOBOP MOCTaje
Oecnipeamertan. M3 nutupane npecyae YipaBHor cyna: “‘nmajyhu y Bumy
Jla OCIIOpeHH YNMHUTHHUK y cMuciy wiana 11. craB 2. YpenOe npecraBiba
,»O0pa3anl 1°, KOju YNHH HEroB CacTaBHU JIO, TC je Y CMHCIY ujaHa 125.
cTaB 2. 3aKOHa O TOJIUIIH]jH, OlICHA JIOHETA TI0 IPUTOBOPY KOHAYHA, 1A KaKO
npornucanu odpaszan y ceOu He caapKH pasJiore 3a JOHETY OJUTYKY-OLEHY,
OJIHOCHO KaKO HHje U3JaT y BUAY (OPMAITHO UCIPABHO U3IATOT U IPUMEPEHO

16 Ilpecyna Ympasror cynma ¥.7665/15 on 10.12.2015. ronune
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00pa3JI0KEHOT T0jeIMHAYHOI IPABHOI aKTa O OLCHHBAKY JIPKaBHHX
CiIy)KOCHHKa, TO je HEOIXOJHO Jia Ce, a U3 pasjora 3allTHTe MHTepeca
CTpaHKe Y YIPaBHOM IOCTYTIKY HAKOH JOHETOT TOCEOHOT yITUTHUKA U3/IaTOT
Ha IPOIUcaHoM o0pacity, JoHece U ojTyKa koja he y cmuciy oapenoe 199.
cTaB 2. 3aKOHa O OIILITEM yIIPAaBHOM HOCTYIIKY, CaAp)KaBaTH CBE €JIEMECHTE
HOTITYHOT 00pa3JI0Kema, OAHOCHO Pa3Jiore U3 KOjUX MPOU3HIIA3H 3aKJbydaK
TY>KEHOI' OpraHa Ja je TyXHJba MPaBHIHO OlekheHa. OBO 300r Tora mTo
ce U3 MPHJIOKECHOT YIUTHUKA HE BUAH MPUKa3 YHHCHUIHOT CTamka Koje je
yTBpheHo, y3 HaBohemwe ornpelesbyjyhinx pasiora npH olembUBamy J0Ka3a,
3aTHM HaBOl)ere MaTepHjaIHO-IIPABHOT [IPOITHCA HA OCHOBY KOJjeT j€ OJLTyYeHO
0 KOHKPETHO] YIIPAaBHO] CTBAapH ca 00jallllEHEM 3allTO j& MPUITUKOM TOT
IPOIKCa Ha YTBPHCHO YNEEHIUYHO CTakbe PEIICHO OHAKO KAKO j& TO U3JI0KEHO
y nucnio3utusy. [1o omeHu cyna, BasbaHo 00pa3IokKeme Mo MPUPOIN CTBAPU
MPEJICTaBJba HEOMXOHY MPETIIOCTABKY, jep 0e3 TaKBOr 00pa3iiokKeha HIje
Moryhe [eHHTH TPaBUITHOCT YTBP)CHOT YNEHUYHOT CTamka Y jKajlOeHOM
HOCTYIIKY, @ HUTH 3aKOHUTOCT OCIIOPEHOT aKTa y yrpaBHoM cropy. Crora,
KaKo 00pasnoxeme Tpeda 1a caapu MpaBHU OCHOB M pa3jiore 3a OUIyKy
U3 TUCIO3UTUBA U OMOTYNH CTpaHIM Jia CXBAaTH 3aITO je JIOHEeTa OIyKa
Oalll OHE caJ[p)KUHE Kao IIITO je M3HETO Y JIUCIIO3UTHURY, a HE HEKa JIpyradyuja
OJIUTyKa, TO j& OCIIOPEHU aKT Y KOHKPETHOM Clly4ajy, CYIIPOTaH HaBEICHO]
onpen6u 3YTl-a, jep He caapKu HANIpe HaBeaeHe momatke.” 7

Otuena Mopa OuTH 00jeKTUBHA, Y CKJIaly ca IIOCTUTHYTHM pe3yJTaTuma
¥ OIHOCOM TIpeMa pajy, ajii U YCIIOCTAaBJbEHUM MEPJbUBUM KPUTEPUjyMUMA
3a TO. YKOJIMKO C€ OHU HAjIpe He YCIIOCTABE, & 3aTUM U HE TIOIITY]Y, TI0OCTOj!
OMAcHOCT J1a fie ce YMHUTH MOBpEJIE MPpaBa U3 PaJHUX OJHOCA 3aMOCIICHHX.

OuurienHo je 1a MOryhHOCT yjarakba HPUTOBOpA MOCTOJU pajau
(bopMaJTHOT MOIITOBakA IPaBa Ha JIBOCTEIEHOCT, aJIU IIPaBe JBOCTEIICHOCTH
HeMa, Te Y TOM CMHCIY MOCTOjH KPILICHhe YCTAaBOM 3arapaHTOBaHOI IpaBa
3aI0CIICHUX M 030MJbHUX TOBpEa Hayesa OIIITEr YIIPaBHOT MOCTYTIKA.

3akoH je jao nocebaH 3Ha4aj OlCHHUBaMKY 300I CTUIIAKA HAPEIHOT
3Bama Yy OKBHUPY MCTOT HHBOA, 33 CTULIAEHC HAPEIHOT 3Bakba HEMOCPEIHO
BUIIIET HUBOA, MOT'YNHOCT IIpHjaBe Ha KOHKYPC 3a MOJI0XkKajHa pajiHa MeCTa,
Opoj laHa FOUIIHET 0JMOpa U JIP.

9. bene(puuupanu pajHu cTax u 00J0Bame

ITojenuna pagHa Mecta ce y MUHUCTApPTBY YHYTPALIHBUX MOCIOBA
MPUMEHOM MMOCEOHUX KPUTEpUjyMa M MEpHiia, YTBphyjy Kao pajHa MecTa
Ha KOjUMa Ce CTa)K OCUTypama y e(peKTHBHOM Tpajamy pauyHa ca yBehanum

17 Tlpecyna Yrpasnor cyna ¥.7665/15 o 10.12.2015. ronuse.
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Tpajamem'®. HaBogehu pagna mecta koja he nMaru TakaB CTax, MaXmby
MPUBJIAYM CTaB 2. Tauka l. TOr 4jaHa, y KOjOj CE€ HaBOJHU Ja Cy MOCJIOBH
Ha KOjuMa Ce pauyHa CTaXk OCUTypama y yBehiaHOM Tpajamy, OHU KOjU CY
HAaKOH HaBpUICHa O,Z[pel'_)CHI/IX roavHa >XUBOTA U TCIKUHE I10CJIa HEC MOT'Y
BUIIC YCIICIIHO o0aBJpaTH HA HAYMH U 110 CTaHAapaAuMa 3aXTCBaHUM 3a TY
npodecuonanny aeiaaruoct. Koja cy To pagHa mMecrta, OIHOCHO OCa0 y
MHUHHCTapCTBY Ha KOME CE 0Baj CTaX pauyHa, Kao i cTerneH yBehama craxa
OCHUTypama, yTBphyje ce mpeMa mpornucuma o MeH31jCKOM U HHBAIUICKOM
ocurypamy. Huje mpenusupano aa Jiv ce paju O MOJUIH]CKUM TTOCIOBHMA,
a 1Mmoce0HO O KOJUM TO IMOCJoBUMa y MHUHHUCTapaTBy c€ pajid. 3aKOH je
TaKO Ha MPUKPUBEH HAYMH MOTA0 Jia OMOTYiM OHMMa KOju 00aBJbajy Yak 1
JIOTHCTUYKE TIOCJIOBE 32 NOTpebe MOoIHIHje, a TOCEOHO PyKOBOJUOIIUMA THX
OpraHu3aIMOHKX JSAMHMIA [1a U JlaJbe UMajy MPaBO Ha CTaXX OCUTyparba
ca ypehanum TpajameM. To HHje y AyXy pedopMH KOje Ce CIIPOBOAC Y
MUHHCTApCTBY yHYTPALIBUX MOCIOBA M CMUCITY 3aKOHA O MOJTHIIH]H.

3aKOH je Tako HAIMCaH Jia je OCTaJio HEjaCHO KOjU TauHO KOPIYC
npaBa M3 PaJHOT OJHOCA MPHUIIA/a MMOJHIUJCKUM CIYKOSHUIINMA, KOjU
JpKaBHUM cIykOeHHIIMMA a Koju HamemTeHunuMa! Takohe, TepMHUHONIOIKH
je HeyjelHaYeH U HejacaH, MOCeOHO Kajia je ped o mpaBuMa U obaBe3ama
3aM0CJICHUX Y MHMHHUCTAPCTBY, IITO MOXE Jia OyJe 030uJbaH mpodsemM
KO/l ipuMeHe 3akoHa. [ToNIMIMjCKU TTOCIOBU KA0 M PaJHOIPABHH CTATyC
HOJIMIUJCKUX CIY)KOCHUKA, [0 UCKYCTBEHOM MUIILJbEHY ayTopa Tpeba aa
Oy/ie peryJucan MoceOHUM 3aKOHOM.

Ca noHOIIeHeM OBOT 3aKOHA MOJIMIH]CKU CIYyKOCHUIIN KOjU HUCY
IPUBPEMEHO CIIPEYCHH 3a pajl yciea npodecronanae 00IecTH, oBpeIe Ha
paay WK Texe OO0JIECTH BaH paJia Koja X KUBOTHO yIpoXKaBa, M3ryOuiu cy
paro Ja 1o0ujajy HakHay riate y Bucunu o1 100% kaja ¢y npuBpeMEHO
cripeyeHu 3a paj. OBO je HOBUHA y OTHOCY Ha IPETXOHA 3aKOHCKA PellICHa.
Buio je KOpUCHO M HEOMXOJHO PEUIUTH TO MHUTaHkE 300T CBEHTYAIHUX
3510ynoTpeba Tor rnpasa.

10. PacniopehuBame, npememitaj u ynyhupame

To ce pacnopehuBama u nmpememnitaja Tuye, 3aKOH je 3a HUjAaHCY
jacHHje y OJTHOCY Ha paHHuja 3aKOHCKa pelliea, 1e(GruHICca0 MPUMEHY OBa JBa
MHCTUTYTA. PacnopehuBame ce Bpiiu MpuiInKoM 3aCHHBamba PaHOT OJJHOCA,
10 ITOJIOKCHOM IMPUITPABHUYKOM HUCIIUTY, 1O JOHOUICHY HOBOI' HpaBI/IHHI/IKa
0 YHyTpalImeM ypehewy u cucremMaTnsanujyu paJHUX MecTa, YKOIHUKO ce
3aIl0CJIeHH IPey3rMa OJf IPYTOr MOCI0IaBIa, Ha OCHOBY ITPABOCHAKHE CYJICKE

18 Unan 171. 3akona o monwuiwju,, Ciryx6enn racauk PC* 6p. 6/ 2016
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npecy/e, o UCTEKY MepHojia MUPOBaba PaJHOT OJHOCA, HAKOH TPUBPEMEHOT
ylajbeba ca paja u paspeliema.

MoryhHocT npemenitaja je ycaoBJbeHa yCIOBUMa H HAUWHOM KOjH je
IPOIKCAH aKTOM O HHTEPHOM KOHKYpcy. OBO je HOBO PEIIICH:E 1 yKOJIHKO ce Oy 1e
HpUMeHBaIIo Tpebaso Ou aa na 1o0pe pe3yliTare U CMambi HE3aKOHUTOCTH
y BE3H ca IIpeMeIITajeM, Koje cy ce aorahane y MUHUCTApCTBY YHY TPAIIBUX
nociioBa. MeljyTum, HCTOBPEMEHO je MPOIKCAHO, /1a CE U3y3eTHO, 3aII0CICHU
MOJKe TIPEMECTHTH, Ha MPEJJIOT Ha [JIC)KHOT PYKOBOMOLA Y CIIy4ajy KaJia He
OCTBapyje pe3yTare pajia, KOMIETSHIIUje MOTPeOHE 3a pajl Ha paJIHOM MECTY
Ha KOMe je pacriopel)er it uma TpajHo orpaHuYeHe pagHe CIOCOOHOCTH IO
OLICHU UHBAJIUJICKE KOMHUCH]E.

Craniapaj peOBHOI HUBOA M KBAaJIUTET PAIHOI aHTa)KOBakba, Kao
U KpUTEPHjyME 3a 3HAYajHO MPEBA3HIIAKCHE HIIM YMahEHhe OCTBAPEHOT
pe3yiiTaTa paja MpoNucyje MHHHCTap. — POK 3a JoHomewhe 30 naHa on
CTynama Ha cHary 3akoHa. OHO LITO ¥ JJaJbe HHje PEryJIMCaHO OBUM 3aKOHOM
j€ paBo Ha IUIaTy 3al0CJICHOT Y ClIy4ajy TPajHOT IPEeMEIlITaja, KOju [0 CBUM
IPONUCHMA KOjH CE€ OJHOCE Ha Ip)KaBHE CIIY)KOCHUKE 3ajpiKaBa IUIaTy
pajiHOT MecTa ca Kora je MPEeMEIITeH. YKOJIHKO 3al0CICHU HE OCTBapyje
paHe pe3ylitare HocToju MOryhHOCT MOKpeTamba TUCIUILTHHCKOT TOCTYTIKA
y kome hie ce To yrBpauTu. [Ipemernraj HUKaKo He CMe Ja OCTaHe Ka3Ha 3a
3anociaeHe y MUHUCTApCTBY YHYTpAUIBUX MOCIOBA, jep TO HHUjEe CMUCA0
paaHONpPaHOT WHCTUTYTa mpememniTaja!l McToBpeMeHO 3a NpHBPEMEHH
IPEMEIIITa]j je MPOIKICAHO Ja 3aN0CIICHHU 3a/ip)KaBa CBa IpaBa paHOT MecTa
ca Kora je MpeMelITeH, ako je TO 3a Hera MOBOJbHHU]E, IITO MOoApa3yMeBa 1
IpaBO Ha IIATY.

3aKOHOM Cy MPOMKCAHM U YCIOBH 3a yIyhuBame y Ipyry opraHu-
3allMOHY jeIMHHUILY, IPH YeMy je aeduHucano ynyhusame Kao ,,[IpuBpeHa
IPOMEHa 1oca - 6e3 MPOMEHe PaJHOT MeCTa, Y IIHJby 00aBJbathba KOHKPETHOT
Ciry»O€HOT Tocya WiIH 3aJaTKa Ha opel)eHOM pajHOM MECTY, TAe Ce O]
ynyheHor juia 3axTeBajy moceOHe CTpydHe, OpraHH3al[MOHE M JIpyre
criocooHOCTH "

WHTtepecanTHO je na ce ,,ynyhuBame 3aN0CICHOT MOXKE U3BPIIHTH
jeMaHIyT, CaMO y3 berOBY MPETXOAHY CariaacHoCT 2, Tpaje HajayKe TOAUHY
JlaHa a ,,periemheM ce YTBPhyjy mpaBa u 00aBe3e mpoucTekie u3 ymyhusama“!

VY unany 196. 3akoHa, jacHO ce youaBa TEPMHHOJIOIIKA HEYCKIIal)eHOCT,
KajJa ce roBopu Oair 0 OBOM H3y3eTHOM Ipemeritajy. Tako ctaB 4. Tor

19 Yman 200. craB 1. 3akoHa O MONHIIjH
20 Ynan 200.ctaB 2. 3aKkoHa O MONUIHJI
21 UYnan 200.ctaB 4. 3akoHa O MONUIHJI
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yjaHa npeasuba na ce pacnopehusarse BpIIK Ha PaJHO MECTO 3a Koje je
npenBul)eHo UCTO 3aBame, CTEIICH U BpcTa 00pa3oBama KOjy 3all0CICHH HMa
y TpeHyTKy npemerntaja. Cieaehu ctaB mpomnucyje Ja yKOJIUKO HE [TOCTOjU
YIPaXHEHO PaHO MECTO pacnopehusarse ce BPIIU HA OCHOBY CTEICHA U
BpcTe oOpa3oBama Ha PaJiHO MECTO 3a KOje je NMpeABUl)CHO jeIHO 3BamE
HIDKE OJI OHOT Koje 3arocieHu uMa. OBaKo MOBPIIHO MPOIMUCAHO MOXE Ja
Harpaeu npobiemMe y NpruMeHH, OCEOHO IITO OBAKO HAIKCaHa open0a nma
Ka3HCHU KapakTep.

3aKOHOM je IIPOMHUCAHO J1a 3aI0CIICHH J1aje MUCaHy CarjaCHOCT 3a
TpajHH IPEMEINTaj KaJa je pa3lajbiHa MecTa pajia oj MecTa mpemeniraja eha
oz 50 km. Takole, OH MOJKe J1a ce M3y3eTHO MPEMECTH Ha JAPYTOo oarosapajyhe
pajiHO MeCTO M 0e3 HEroBe CariaCHOCTH, y CIIy4ajy Kaja ce MPEeMEIITaj
BPIIM HAa PaJIHO MECTO Y CacTaBy MOJHIIMJCKE yIIPaBe TJIe 3al0CICHH Paau
WJTH TIOJIMIIMjCKE YIIPaBe Yrja TEPUTOPHjaIHA HAJJICKHOCT 00yXBaTa MECTO
npeOuBaJIHIITA 3aII0CICHOT. Tako je 3aKOH yHAIpe1 OPEIUO Ja Ce OBAaKBU
peMeIlTaju He MOTYy JIelIaBaTh y CeIUIITY MUHHUCTApCTBA.

11. 3acTapeJiocT KO JUCHUIIIIUHCKE OATOBOPHOCTH

JIMCUMIIMHCKA OJTOBOPHOCT 3alOCIICHUX je pe3epBUCAaHa 3a OHE
KOjH ,,IIOCIIOBE U 3aJIaTKe He 00aBJbajy CaBECHO, CTPYUYHO U Y npenBuleHnM
POKOBHMa, YKOJIHMKO CE HE MPUAPKaBajy YcTaBa, 3aK0OHa, IPyTHX MPOoInca u
IpaBuUJIa O MOHAIAY 33 BpeMe CITyk0e, Kao 1 3a MOBPE/IC KOjUMa H3BaH CIyK0e
HapyIaBajy mHTepece u yriaeq MunucrapeTsa“™“??. 13 oBakse opmyanmje
TIOBpE/Ie CITyKOeHE Ty )KHOCTH, KOja Ce OTHOCH Ha HECABECHO, HECTPYYHO H y3
HETIOLITOBahE POKOBA Y 00aBJbalby CBOJHX MOCIIOBA, TPOU3JIa3H J1a 3aMOCICHN
HE OCTBapyje pe3yJirare pajaa pagHor mecta. OBo je pa3Jior u 3a npemMernra;!
OBako nponucaHa oJIrOBOPHOCT KOja je HCTOBPEMEHO Pas3JIor 3a IMPEeMeIITaj
3amnociaeHnXx y MUHHUCTAPCTBY YHYTPAITBIX ITOCIOBA MOKE J1a Oyie MpeaMeT
31M0ynoTpeda 1 moBpe/ie paBa 3anocieHuX, jep u3Mely npemeniraja Koju uma
Ka3HEHH KapaKTep M0 OBOM 3aKOHY U CIIPOBOlerha TUCIMIUIMHCKOT MOCTYTIKA,
NPUXBATJBUBH]H je U TPEeMeNITaj 6e3 Ka3He, Hero JUCHUILTHHCKA OATOBOPHOCT
0 KO0joj ce Bojze ciyxOeHe eBuaeHIMje. [lox ycaoBOM aa MOCTOje J0Ka3H
3a OMNIYKY KOjOM Ce 3aroC/IieHH Ka3HH 3a MOBPEAy CIyKOCHE TyKHOCTH.
MehyTtum, 6€3 T0HOIICHa aKTa KOJUM CY ITPOIHMCcaHa MEpPHJIa 32 OCTBAPUBAHE
pe3ynrara pajia Koje Tpeda ja mpoIuiie MUHHUCTAp, a MITO je npenBuleHo
yiiaHoM 186. ctaB. 2. 3akoHa, HUjeIHA OJITyKa AUCHUTUIMHCKOM ITIOCTYTIKY Y
KoMe Tpeba J1a ce n3Be/e JoKa3 Ja 3arocieHH HUje 0CTBAapHO pe3yJiTare paja,

22 UYnan 203.craB 1. 3akoHa 0 MONMUIHjI
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Hehe Outu BanmuaHa. 3aT0 je HEOMXOHO JIa CE IMOJI3aKOHCKH aKTH JIOHECY Y
HajCKOpHje BpeMe.

3acTapesnocT JAUCHUILUIMHCKOT IOCTyIKa 3aKOHOM je JApyraduje
peryiucaHa y oJHOCY MpeTXoqHa pememna. [lokperame MocTynka 3a jJaKe
NoBpezie CIIy>KOeHe AY>KHOCTH 3acTapeBa MPOTEKOM 6 Mecely oJ JaHa
U3BPIICHA, 3 BOlCHE MPOTEKOM 6 MECelr O] MOKPeTama AUCIUILTHHCKOT
HOCTYIKa. 3a TeIIKe MOBPe/e, MOKPETame MOCTYIKA 3aCTapeBa MPOTEKOM
jeIHe TOAMHE O JlaHa U3BPILICHA, a BOeme NMOCTyIKa je/IHY TOAUHY O
MOKpeTama OBOI IMOCTyINKa. Bpeme 3acrapenoctu je ckpaheHo, mTo
IpUMOpaBa Opras Jia noctyna epukacHuje Hero J0 caja.

VY jenHOM OJ1 ciydajeBa y HajCKOPH]jOj IIPAaKCH y Be3u ca 3acrapedorihy,
xesnehu 1o cBaky IEHy Ja 3arocjaeHOr Ka3HH, JJMCIMIITMHCKA KOMHUCH]A,
Kao JPyrOCTEIeH! OpraH, pemaBajyhu mo npuroBopy 3amocieHor, y CBOM
peliey HaBOIH Ja ,,pa3Marpajyhiiu cBe cruce npeaMera, HeBOCMHUCIICHO je
yTBpheno aa je C. C cBOjuM MoHANIakEeM H3BPILINO TEHIKE OBPE/E... 13 3aKoHa
0 MOJIMIUjH Baxkeher y BpeMe MmokpeTama JUCIUIUIMHCKOT TIOCTYTIKA a YHje ce
ofipenide MPpUMeEmbYjy 10 OKOHYAHa UCTOT, T¢ 12 je Y IPBOCTENCHOM ITOCTYTIKY
OCHOBAHO YTBpleHa TUCIUITINHCKA OATOBOPHOCT. > OBakBe 3aKJbyUKe,
HEyTEeMEJbCHE Yy 3aKOHY, J(MCUMIIMHCKA KOMHCHja HHUje 00pa3JioKuia.
UumbeHHIIA Ja Cy MHOTH MPEJAMETH 3acTapeli ca JOHOIICHEM 3aKOHa,
HE OlpaBlaBa HaJJIC)KHE Jia MOTPEIIHO MPUMEYjy TpaBo. [IpBocTeneHn
OpraH HHje BOJHO padyHa 0 3aCTapeOCTH OBOT TUCIUTIMHCKOT TOCTYTIKA, C
003UPOM Ha HCTAKHYTY YMEbCHHUILY JIa JIOHOIICHEM HOBOT 3aKOHA O MOJHUIUjH
(,,Cn. rnacauk PC* Opoj 6/2016) npecTaje Baxkeme J0Tajallber 3aKoHa.
3akoHoM y wiaHy 215. ctaB 2. je MPOMUCAHO Ja BOHEeHE TUCIUILIMHCKOT
NOCTYTIKA 33 TEUIKEe NOBpe/e ClyKOeHe Iy KHOCTH 3acTapeBa 3a 1 roguny
O] MOKpe€Tama JUCHUIIIIMHCKOT TOCTYIIKa.

V Be3u ca TUM, KaKo je TO OKOHYaHe MOCTYIKa MOBOJHHO 0 CTPAHKY,
CBE TPOIIKOBE MOCTYIIKA TPeOa J1a CHOCH OpraH KOjH je TIOCTYIaK U IOKPEHYO
»YMajyhu y BuIy Hampeq HaBeIEHO W IUTUPaHy 3aKOHCKY OJpelly, 1o
OLICHU Cy/1a, OCHOBAHO y TY)XOU TY)KHJIAIl UCTUYE /1A j¢ OCTIOPCHUM PELICHEM
noBpeheH 3axkoH Ha WweroBy mreTy. OBO cTOra IITO je JUCIUILIMHCKH
MOCTYTAK, KOjU je TIOKPEHYT MO CIIyKOEHOj JTY>KHOCTH, MPOTHB TYXKHOLA
o0ycTaBJbeH 300T 3aCTapesiOCTH, OJHOCHO 3aBPIICH MOBOJBHO IO TY)KHOIIA,
Te y cMuciy unana 103. ctaB 3. 3akoHa O ONIITEM YIPABHOM IMOCTYIIKY,
TPOILIKOBE AUCIUILTHHCKOT IIOCTYIKa Tpeba Ja CHOCH OpraH KOj! MOCTyaK
nokpenyo*.>* QuurienHo je aa noctynajyhu opras sxesnehu ga caMo npuBHIHO

23 Pewmeme Juctmmnncke komucuje JIK 6poj 116-107/2016 o1 9.6.2016. rogune
24 TIpecyna YnpasHor cyna — Onessere y Hoom Cany I11-1'Y 943/14, 0o123.11.2015. ropune
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CMamHU TPOILNKOBE TOCTYIKA, MMOTPEITHO MPHUMEHYje NMpaBO Ha IITETY
3aMoCiIeHNX, P YeMy 030HMJbHO ITeTH U nHTepecuma MVYTl-a, jep ce Ha
Taj HAYWH, TPOIIKOBHU Y KPajl-eM UCXO/ly BUIIECTPYKO yBeharajy.

Kako 6u 3akoH O MOIUIMjU MOrao Ja ce YCIHEIIHO U Yy MyHOM
KamnauTeTy MpuMemyje, IOTpeOHO je Ja ce y mTo KpaheM poKy JIoHEeCy
HIO/I3aKOHCKHU aKTH Koju he ja pa3pajie mponucane 3akOHCKe Hopme. To
je o30MJbaH 3ajaTak 32 MHUHHCTApCTBO YHYTPAIIBHUX MOCIOBA U 3aXTEBa
capa/ilby CBUX OpraHM3alMOHUX jenuHuia. [Iporeaype 3a nmocryname Ou
Tpebaio Aa ycroctaBe 00Jby KOOPAUHAIN]Y AKTUBHOCTH Y IIUJbY €(PUKACHOT
crpoBolema 3akoHa.
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Vesna Nikoli¢, lawyer from Belgrade

Labor-legal institutes in new Law on Police
Implementation and possible interpretations

Summary

This paper addresses some of new elements in Law on Police, which
are related to labour issues in Republic of Serbia Ministry of Interior; the
way how relevant labour-legal institutes are interpreted,and how stipulated
norms are implemented in practice, through conduct of different proceedings
related to those labour-legal institutes; then, results and consequences com-
ing out of proceedings conducted within the implementation of those norms,
on employees and state, as well as reflection on practice of administrative
bodies in administrative proceedings conducted in this matter, and practice
of Administrative Court related to administrative court proceedings aimed
for protection of work-labour rights of police officials. This paper presents
author’s experience-based point of view on some stipulations in law, which
are related to labour relations in Ministry of Interior.

Key words: new Law on Police, human resources, carrier develop-

ment, police officials, security vetting, augmented pension length of service,
disciplinary accountability.
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IIPABHE IIOCJIE/JUIE HE3AKOHUTOIr
IIPECTAHKA PA/THOI' OTHOCA

Ancmpaxm: [Ipasne nocieduye He3aKOHUMO2 NPECMAHKA PAOHO2
00HOCA NPedCcmasbajy 3aKOHCKyY Mocyfinocm da ce y jeOHoM ucmom
CYOCKOM ROCIMYNKY Ymepou 0d Ju je omKa3 yeosopa o paody ouo
HEe3aKOHUM U aKo jecme, 0a ce 00pedu GUCUHA HAKHAOe wmeme Kojd
npunada 3anocienom. Ha osaxae nauu oonpuncu ce eqhukacuocmu u
EKOHOMUYHOCTIU Y PeUasary paoHux cnopoga u mo 'y 000Cmpanom
unmepecy, Kako 3anocienoz maxko u nociodasyd, a ¢ opyee cmpate u
CMARUBARY CYOCKUX CNOPOBA, Jep ce HA MAj HaAYUH, Y JeOHOM CYOCKOM
NOCMYNKY Peuasa 0 C8UM 3aXmesUMa 3an0cienoe, a n08000M myaicoe
34 He3aKOHUM OMKA3.

Tlocneduye nezaxonumoz npecmanka paonoe 00HOcd, CX00HO 3aKOHY
o pady PC cy: nomnyna peunmeepayuja 3anocienoe (spaharbe na pao,
HakHaoa wimeme u yniama npunaoajyhux oonpumoca 3a 06age3Ho
COYUJanHO Ocuzyparve); YKOIUKO je 3anocieHoM He3aKOHUNO NPecmao
PAOHU OOHOC a UCTU He 3aXme8a N08pamax Ha pao, 3anocierom he
cy0 docyoumu HA0OKHady wimeme y 6udy 18 3apaoa y 3agucrocmu 00
8peMeHd NPo8edeHo2 Ha pady K00 NOCI00A8Yd; YKOIUKO je 3aN0CIeHOM
HE3aKOHUMO Npecmao paoxu 00HOC, aiu cy0 ymepou 0d no8pamax
Ha pao 3anocienoz Huje y unmepecy obejy cmpanda, mModice, yMecmo
NOBPAMKA HA paod Od 3an0C1eHOM 00CYOU HAOOKHAOY uimeme y U3HOCY
00 36 3apaoa.

Cnop xoju 3anocnenu noxpefie nped cyoom, nopeo 3axmesa 3a
NOHUWMAJ HE3AKOHUMOZ Peulerba 0 OMKA3Y Y2080pa 0 paody, CaA0OPHCU U
3axmea 3a peunmezpayujy, 0OHOCHO 3aXMe8 3aCHOCIEHO2 3d HAKHAOY
wmeme, a 'y ckaady ca 3axonom o pady PC.

Kayune peuu: nezaxonum omias, paonu 0OHOC, WMema, HAKHaod
wmeme.

" e-mail: biljanaantic@gmail.com
* Pao npumsmen: 17.10.2016.
Pao npuxeahen: 27.11.2016.
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1. YBoaHe HanmoMeHe

[IpaBHe mocienuIe HE3aKOHUTOI MPECTaHKa pPaJHOr OJHOCA
3aI0CJICHOI, ¥ pPaHHjeM 3aKOHOJIABCTBY, 3aCHHMBAJIE Cy C€ Ha MOTHYHO]
pEHHErpaluju 3aoCciIeHOr, OIHOCHO, oBpahaj Ha paj] y3 IpU3HABAKE CBUX
mpasa U3 pagHor ogHoca. [I[poMeHe y eKOHOMCKOM CMUCITY, YCIIOBHIIE CY U
MIPOMEHE BIIACHUYKE CTPYKTYpE MOCII0AaBala, Tako 1a je Beha uspaxeHnoct
MPUBATHOT CEKTOPA, ILTO je Y IPAKCH CTBOPUIIO CUTYAIIH]y Ja HUje ONpaBIaHo
1 CBPCHCXOJIHO IPUMEHHUTH IMOTIYHY PEHHTErPALIH]jy 3aIoCICHOT KOME je
HE3aKOHHUTO MPECTA0 PaJHU OJHOC Y CBAKOM CIIyUajy.

3amocaeHOM paJiHA OJJHOC MOXKE IpecTara U Ha HaYWH KOjU HUje Y
CKJIajly ca 3aKOHOM O pajly, KOJEKTUBHUM yroBopoM, [IpaBunHuKoM o pagy u
YroBopom o pazy. Y TOM city4ajy, Ha OCHOBY 3aKOHa O Pajy, 3allOCIICHH MOXE
MOKPEHYTH CIOp Mpell HaJJIE)KHUM CYJIOM, KaKO O Y CY/ICKOM MOCTYTIKY OuJie
yTBpleHe YnbEHHIIe HE3aKOHUTOT MTPecTaHKa paJHOT OJHOCA. 3aKOHOAaBaIl
je oMoryhro 3anocieHOM KOME je HE3aKOHUTO MPECTA0 PaJHHU OJHOC, Ja Ha
ErOB 3aXTEB OUIYYH Jla Ce 3al0CJICHU BpaTH Ha pal, Aa My c€ HCIUIaTh
HaKHaJa IITeTe y CKIaJy ca 3aKOHOM, Kao M Ja Ce 3al0CJICHOM HCILIaTe
npunanajyhu JOnpuHOCH, IITO TMPEACTaB/ba MOTIYHY PEUHTETpPAIU]y
3aICIICHOT, a y CKJIaay ca ojpendoama wi.191 cr.l.3akoHa o pajy.

MebhyTtum, HOBHHE y BaskeheM 3aKoHy O paJly HHCY caMoO je3HUKe,
TEPMHHOJIOIIKE Mpupoje, Beh uMajy u CBOjy mpaBHY HPUPOJY, pPaHH]S
»Hapea0a o MoBpaTKy Ha paj’ y CiIyuajy He3aKOHUTOT 0TKa3a, 3aMemheHa ,,
3aXTeBOM 3a noBpahaj Ha paj 3aM0CICHOT™, y CIIy4ajy He3aKOHUTOT 0TKa3a
yroBopa o paay. Jlajbe, HOBUHE ce OJJHOCE U Ha MOT'YhHOCT 3alOCIIEHOT 1a Y
Clly4ajy HE3aKOHMTOT 0TKa3a yroBopa o paay, yMEcTO 3aXTeBa 3a MOBpaTaK
Ha paJIHO MECTO, 3aXTeBa O] Cy/ia a 00aBeske MOCI01aBlla Ha HAKHA Ty IITETe
Y TO y BUCHHHU JI0 HajBuIle 18 3apaja.

H3mene 3akoHa o pagy, koHKpeTHO 4i.191. c¢T.6. 3akoHa, omHOCE ce
U Ha yTBphUBame HHTEpeca 00ejy cTpaHa y MOrJeny 3aXTeBa 3armociIeHOT
3a MOBpaTaK Ha pajl, KOME jeé HE3aKOHUTO OTKa3aH yroBop O pajiy, TAe CyX
Mpoleyje Aa HUje UEIUCXOAHO Uy 000CTPaHOM HHTEPECY Ja Ce 3all0CICHU
BpaTu Ha paj, Beh na ce mocionasar obaBexe J1a 3aloCICHOM HaJlOKHaIN
LITETY Y U3HOCY J10 36 3apajia 3a1ociIeHor.

[open Hampen HaBeJEHOT, OCTOjE U CIIy4YajeBU HE3aKOHUTOT OTKa3a
yroBOpa 0 pajay Kaja je mocioaaBal] 0Tka3ao yroBop o paiay He nomrtyjyhu
3aKOHCKY MIpolenypy,cxoaHo ui.191 ct.7. 3akoHa o pany, a 0TKa3 yropopa o
paly je OCHOBaH, Ha OCHOBY CBUX JIOKa3a, Y TAKBUM CJIy4ajeBUMa, OCJI0/aBAaIll
HaJoKHaljyje mTeTy 3amociieHOM y U3HOCY Ol 6 MECEUHHX 3apaja.
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2. He3akoHUT NpecTaHAK PATHOT OJHOCA
H HeroBe NMpaBHe MOCJeInIIe

OTka3 o7 cTpaHe IMOCJIo/ala 3aroCiICHOM, Y CKiIany ca 3aKoHO O
pany, MOXxe OMTH 3aKOHHUT M He3akoHUT. CaM 1ojaM ,,He3aKOHUT OTKa3",
Mojipa3yMeBa 0TKa3 yroBopa o pajly KOju je CyIpoTaH 3aKOHY, KOJIEKTHBHOM
YTOBOPY HJIK YTOBOPY O pajy.

Unanom 191. 3akoHa 0 panay, Koju je usMemeH jyia 2014. roaune,
npensuleHe cy ,,lipaBHe MOCIEANIIEC HE3aKOHUTOT ITPECTaHKa PaIHOT OHOCA™,
a xoje yuHe: a) Bpahame Ha paj; 0) HaKHaa ITETE U B) yIjaTa npunajajyhux
JOIPUHOCA 32 00aBE3HO COIMjaJIHO OCHTYPAE 32 TIEPHO]T y KOME 3aI0CIICHN
HUje paJino.

VYnopehyjyhu paHuje 3akoHCKe MPOMKCE y MOTJIEAY MOBpaTKa Ha pajl
3aI10CJICHOT yCiIe He3aKOHUTOT OJTHOCA, MOYKE C€ 3aKJbYUUTH JIa je Y paHujeM
3aKOHO/IaBCTBY MOpe yTBphHBamka HE3aKOHUTOT OTKa3a M MOHHUIIITAja TAKBE
OJITyKe, TOCIIoaBall OMo y 00aBe3u Jia 3aroclICHOT BpaTh Ha pajl, YKOJIHKO
je 3amocieHu 1o 3axreBao. Y Bakehem 3akony o paay PC w191 ct.l je
npeaBuleHo “AKO Cy/l y TOKY NOCTYTIKa YTBP/H A j€ 3aI0CICHOM IPecTao
panHu ogHOC Oe3 MPaBHOI OCHOBA, Ha 3aXTEB 3arOCICHOT, oyuunhe aa
Ce 3aloC/IeHH BpaTH Ha paj, a My Ce UCIUIATH HaKHAJa IITeTe W yIlIare
npunanajyhu 1onpruHocH 3a 00aBe3HO COLMjAIHO OCUTYpPahe 3a MEePUO Y
KOMeE 3aIT0CIIeHH HHje paano™.! YBUIOM y caMme 3aKOHCKe (hopMyJIaliije paHujer
u Baxkeher 3akoHa 0 paJly MOXKe C€ YTBPAUTH Jia je 00aBe3a MmocioiaBiia Koj
HE3aKOHUTOT IIPEeCTaHKa PaJHOT OJ{HOCA, paHuje Oujia y CMHUCIy Hapezaoe o
noBpahajy Ha paj, 10K y caJanmeM 3aKOHY 0 paay, 3aKOHOIABAIl HABOAH J1a
3aIloCIIeHH 1 MOCII01aBal] uMajy MoryhHocT ,,0/utyKe o Bpahamwy 3anocieHor
Ha pag’”.

[Nocnenuia He3aKOHUTOT OTKA3a, CXOIHO 3aKOHY O pajy,jecTe HaKHaa
HITeTe, Koja ce yrBphyje y Buay usryOibeHe 3apaje, a koja 'y ceOu calipKu
npunazajyhe nmopese u gonpuHoce.Melhytum, cxoqHo un.191 cr.2 3akoHa, y
0Baj M3HOC KOju ce ucrahyje 3anocieHom, He criajiajy HakHala 3a UCXpaHy
y TOKY pajia, perpec 3a kopuiiheme roauiimer oaMopa, O0HyCH, Harpaie
U JIpyra MpuMama Mo OCHOBY JONPHUHOCA TOCIOBHOM YCIEXY MOCIIO/IaBIa.
Panujum 3akoHOM 0 pajy, y ciaydajy peMHTerpaluje 3arociIeHor, oCIoaBail
je 6ro y obaBe3n Ja 3aroCJICHOM UCIUIATH U HAKHAJY IITETE Yy BUCUHU
n3ry0JbeHe 3apajie ¥ JpyTuX MpuMama Koja My TIPHIaAajy o 3aKOHY, ONIITEM
aKTy WJIM YyrOBOpPY O pajy W YIUIATH JIONPUHOCE 32 00aBE3HO COIMjaTHO
ocurypame. Msmenama 3akona o pagy u3 2014. rogune, cxogHo 4i.191. ctaBy

1 3axon o pany PC
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2. 3aKkoHa, y HAaKHaJy IITeTe Y BUAY M3TyOJbeHE 3apajie He yla3u HaKkHa/aa
3a HCXpaHy Y TOKY paja, perpec 3a Kopuihemwe roAnIIber 0IMopa,00HyCH,
Harpaje u Jpyra MpuMama MO0 OCHOBY JOIPHUHOCA ITOCIOBHOM YCIIEXY
1ocJozaBIa.’

[locraBsba ce muTame, 1a JIM TPOUIKOBU MPEBO3a yia3e y HaKHAIY
HITETE 0 OCHOBY M3ryOJbeHE 3apajie, MOIITO 3aKOHOM HHUje CTPUKTHO
npeasuheHo, Kao mTo je ciaydaj ca perpecoMm u ucxpaHom. O63upom jaa
3arociieH! HUje pajiuo y MepruoJy NOTpakHBama HaAKHAJE HITeTe, CAMUM
THUM HUje UMao0 HH TPOILIKOBE MPEBO3a, & OCHUM TOra O]l IOjMOM ,,3apaja,,
HE MOAPa3yMeBajy ce TPOIIKOBH ITPEBO3a.

Cxonno 4i.191 c¢1.5 3akoHa 0 pajay, YKOJIHMKO 3alOCIICHH KOME je
HEOCHOBAHO MPECTA0 PaJHU OHOC, YMECTO MOBpaTKa Ha paji, MOJKE 3aXTEBaTH
Ja cyn obaBexe MOCIOJaBIa HA MCIJIATy HaKHAJE IITETEe Y M3HOCY Ol
Hajeuuie 18 3apana 3amocienor Meljytum, craBom 6. Unana 191. 3akona o
pany, yKOJIHKO CyJl yTBPAH, TOKOM MOCTYTIKA, J1a HACTaBaK PaJHOr OJHOCA
HUje Moryh, y3 yBakaBame MHTEpeca U OKOJIIHOCTH 00¢ cTpaHe, CyJl MOXKe
OJIPEAMTH JIa TIOCJI0aBall 300T MPOTHBIbEHA Bpahamwy 3amocieHor Ha paj,
HCTOM MCILIATH HAKHAJy LITeTe Y BUCHHU 110 36 3apana.OBakBa jocyheHa
HaKHaJa mrere y Buay 18 wim 36 3apaja je 3ameHa noBparky Ha paja. OBakas
BUJ] HEMaTepHjaliHe HITeTe HUje y CKIaay ca MOjMOM LITETe MO 3aKOHY O
o0iuranoHuM oHocuMa. CxoHO 3aKOHY O pady, IPUIUKOM OTYYHBabha
0 M3HOCY BHCHMHE HaKHajJa IITeTe, cyA he, Mo HajHOBHjUM H3MEHaMa,
BOJUTH padyHa, ¥ O BPEMEHY IPOBEJCHOM Y PaJHOM OIHOCY U TO CaMO KOJl
MIOCJIOIABIIA O] KOT'a j€ YCIIEANO HE3aKOHUTH 0TKAa3, a HE 0 YKYITHOM BPEMEHY
Y PaAHOM OJTHOCY, FOIMHE )KMBOTA 3aII0CJICHOT, Opoja U3p)KaBaHUX YJaHOBA
MOPOJHULIEC 3aTIOCIICHOT.

Tpeba HAaNOMEHYTH J1a U3HOC HAKHAJE ITETE 3al0CICHOM Y BUCHHU
o1 36 MeceyHUX 3apaja MpeacTaB/ba HEKY BPCTY Ka3He MOCIOAAaBILY, I7Ie
ycien nopemeheHnx oHoca MoCyo0/aBIIa U 3a1I0CIICHOT, FBUXOBOT 000CTPaHOT
UHTepeca, Cy/1 IPOLICHH J1a HUje IIeTTUCX0IHO Bpahambe 3a1mocieHor Ha paj, y
TaKBUM cnyqajeBHMa BHCHHA HAKHAJIC ITETC U3HOCU Y BUCMHH J10 ABOCTPYKE
BPEHOCTH OJf HAKHAJE IITETE KOjy 3allOCICHH 3aXTeBa yMECTO IOBpaTKa
Ha pa.

HoBune y 3akony o pany npensuhene cy u ui.191 ¢t.7 ,,ako0 Cyj y TOKy
NIOCTYTIKa YTBP/IH JIa je TIOCTOjao OCHOB 3a PecTaHaK paaHOT OJHOCA, aJTH J1a
je mocJioIaBall moCTyIHO CYIPOTHO Ope0aMa 3aKOHa KOjuMa je IIPOoIucaH
MOCTYTIAK 32 MPEeCTaHaK PaJHOT OJHOCA, ¢yl he onOuTH 3aXTeB 3aM0CICHOT
3a Bpahamwe Ha paj, a Ha UMe HaKHAaJIe ITeTe Jocyanhe 3amocieHoM H3HOC

2 T. O6panosuh, C. KoBauesuh Ilepuh | 2016
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JI0 LIECT 3apajia 3arocieHor”. YBHIOM y OBaKBY OJpen0y 3aKOHA, MOXE C
€3aKJBYUYHUTH JIa Y CTy4YajeBUMa HETOIITOBAha MPOLIECHHUX YCIIOBA MPHIHKOM
OTKa3WBamba yroBopa o pajy 3armocieHoM, IOCI0IaBIly ce Aaje MoryhHocT na
y CYICKOM MOCTYIIKY Oy/y UCTIPaBJbEHH TH MPOLIECHHU HEAOCTAIIH, TAKO IITO
cyl Hehe IOHUINTUTH OJINIYKY O OTKa3y yroopa o pany, Beh he nociozasia
00aBe3aTH J1a 3aII0CIICHOM HaIOKHA/IH [ITETY Y BUAY LIECT 3apa/ia 3ar0CICHOT.
OBo peiieme Beh je u3a3Bajio KPUTHKY CTPYYHE JaABHOCTH jep, HE caMo Jia je
Ha IITETY 3aM0CJICHOT, Beh U JOaTHO MPUBHIIETY]e MOCIOAABIE TAKO HITO
UX CaM 3aKOH ociio0aha o/1 0IrOBOPHOCTH 3a KPIIICHE 0jipe/iada 3aKoHa KOju
Ce THYY MOCTYIKa MPECTaHKa paJHOT OHOCA.?

V cuTyaluju Kaia 3arociIeHn, HAaKOH IPCTaHKa PaJHOT OIHOCA OCTBAPU
oznpelheHe nmpuxoe, HAKHA/A MITETE CE yMamyje 32 H3HOC TAaKO OCTBAPEHHUX
HpUX0/ia y CKIaay ca 3akoHOM. OBaKBO yMambCHE HAKHAIE IITETE CE OIHOCH
Ha MPHUXOJIE KOje je OCTBAPHO 10 OCHOBY pajia, a He MOKJIOHA, HACIICACTBA,
urpe Ha cpehy u ci.*

3. He3akoHUT 0TKa3 U IPABO HA HEMATEPUjaJIHY LITETY

a) nojam wimeme npema 3aKOHy 0 00AULAUUOHUM OOHOCUMA

[Ipema 3akoHy 0 00IUTAIIMOHUM OTHOCHMA 4J1.155, TocToje MaTepujarHa
1 He MarepujaiHa wreTa. [log MaTepujaiHOM IITETOM ce cMaTpa“ yMambeme
He4Yrje NMOBHHE(00MYHA IITETa) U CIIpedaBarme BeHOT oBehama (M3Makiia
KOPHCT), 10K I1OJI HEeMaTepUjaIHOM LITETOM IOJpa3yMeBa CE HAHOILICHE
apyroMe GU3NYKOT MITH IICUXUYKOT 00Ja Miin cTpaxa“.’

[on ¢u3mykum 60JIOM TOAPa3yMeEBajy ce HEMpPUjaTHU CYOjeKTHBHH
ocehaju, Koju HacTajy yciie[ IMITETHUX JAPaXd Ha crenupuyHe HepBHE
3aBpIIETKE, Yy MEAULUHU C€ KOPUCTU TEPMUH 007, a TEPMUH QU3UUKH J1€0
je mpaBHor opehema, y usby audepeHupama o yIeBHUX 06010Ba.8

JyureBnn 6omoBu. HasuBajy ce jomr v ICUXWYKeE MaTHE U 03HAYABajy
eMoInoHaTHe mopemehaje Koji HacTajy ycie JUPEeKTHOT moBpehrBarmba Win
MIOCPEIHOM MOBPEeIOM Mt cMphy Onuckor nuna JlymeBHH 00JI0BH, CXOIHO
HameM 3aKOHY O OOJMTallMOHUM OJHOCHMMa, MOT'y HacTaTH 300T yMambemha
KUBOTHE aKTUBHOCTH, HAPYKECHOCTH, [IOBPEJIEC yIIeaa, YaCTH, CI000e 1IN
IpaBa JUYHOCTH U CMPTH OJUCKOT JIHMIA.

3 I Obpanosuh, C. Koauesuh ITepuh | 2016

4 30opHUK panoBa npaBHOT (akynrera y Humry, 6p.67, 2014
5 3akoH 0 obinuranuonuM ogaHocuma PC

6 300pHHK panoBa npaBHOT ¢akyntera y Humry, 6p.67, 2014
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KyMmynaTHBHU YCIIOB KOjH OCTaBJba 3aKOH O OOIUTallHOHUM OTHOCHMA
jecTte J1a OCTOjH TPIJbEHE TyHIEBHUX 00JI0Ba 300T CBAKOT TOT pa3Jjora.
Hdpyrum peunma, omrehenn Hehe ocTBapuTH NPaBO HA HOBUAHY HaKHATY
CaMuM TUM HITOjC JOKUBCO YMAKLCHE JKUBOTHC aKTUBHOCTHU, HAPYIKCHOCT,
MOBPEJly YaCTH U yTJiea u cJi, Beh camo ako ¢y Td o0uiiy nmoBpese adekiiuje
POY3POKOBAJH U AYyLIEBHHU OOJI.

Crpax. Crpax cnajia y oOnuHe rinaBHe Gpusnonomke adexre (y3 rHeB,
pazoCT | 3KaJloCT).

W3a3uBajy ra ocehama nocrojehux uiau npeacrojehnx onacHoctu mo
(pm3nuky nu ncuxuaku) HHTErpuTeT. C 003MPOM J1a je CTpax eMOIUOHAITHO
CTame CIMYHO CTamy 300r 00JIOBa, NpHU OLCHHBaKY CTpaxa Tpebda ce
110320aBUTH U HETOBUM y3poruMa.’

0) 001UYU HeUMOBUHCKE WIMeme KOO He3AKOHUMO0Z OMKA3a

VY cknmamy ca MOTpakKMBamkeM HEHMOBHHCKE WITETE, y CIy4Yajy
HE3aKOHUTOI' OTKa3a, BE3aHO 3a OOJMKEe HEHMMOBHHCKE IITETE, ITOCTOje
JIBa OCHOBA: HAKHA/1a HEMMOBUHCKE IITETE 300T MPETPIJBEHNX JTYIIEBHUX
0oJ0Ba 300T TMOBpe/le YacTH U YIJIeAa W TOBpele MpaBa JUIYHOCTH U 300T
MPETPIVBEHOT CTpaxa.

Ocum Tora, Ha pagy WiIH y Be3u ca paxoM Moryhe je ma 3amocieHu
MPETPIIN Pa3INYUTE BHIOBE HEMMOBHHCKE IITETE 300T TOBpEIE HEroBe
(hm3muKe TUYHOCTH: PUBNUYKY OOJI, ICUXUYKY OO0JI ycien yHaKaKeHOCTH,
crpax.?

C o03upoM [a ToBpena IMpaBa JUYHOCTH MOXKE Jla MPOY3POKYje
HeMaTepujaliHy MTEeTy MoBpel)eHoM, TO JINIe UMa ITPaBO J1a MIOTHECE TYKOY
CyZly ca pa3IMYMTUM 3aXTEBHMa Jla Ce HeMaTepHujaliHa IITeTa HaJOKHAIH.
To ce moxxe moctuhm objaBpEBameM ocyhyjyhe mpecyne, ucnpaBibameM
paame KOjoM je n3a3BaHa HeMaTepHjaliHa IITeTa, TIOBJIAYeHheM H3jaBe KOjOM je
[ITeTa HAaHETa, U3BHILEHEM WITH IPELy3UMAakEeM IpyTe pambe, yKibydyjyhu
1 HOBYAaHY HaKHAJly HeMaTepHjajHe ITeTe

JymeBHu 00JIOBH yciel HE3aKOHHTOT MPECTaHKa PagHOT OJHOCA
oryezajy ce y 000BIMa KOjH Cy MPETPIIbEHHU 300T TIOBpE/ie YacTH U yTJeaa
1 noBpezie mpasa auaHocTH. OHU MOTY J1a ToBey 10 nopemehaja mcuxmyake
paBHOTexe Kof omreheHor, u To 6e3 003upa 1a v je Beh mpucyTHA WIH HEe
HEeKa O]] IICUXUjaTPHjCKUX NIujarHo3a. lpyruM peunma, mpeTpriJbeH:u UiIu
Oynyhu mymeBHE 00OBH HE MTpeCTaBIbajy caMmo MeHTanHe iopemehaje, Beh u
pasnuyuTa u OpojHa ,,HOpMaliHa' HeraTUBHA ocehama Koje je TEeTHO JIEjCTBO

7 300pHHK panoBa npaBHOTr ¢akynrtera y Humry, 6p.67, 2014
8 306opHuK paroBa mpaBHOr (akynrera y Humry, 6p.67, 2014
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npoy3pokoBajio. Tako je Mmoryhe na u yoOu4ajeHa *xaJjocT, 3a0pUHYTOCT,
nocTuheHocT, HapyIIeHO T0CTOjaHCTBO U Cll. Oyay MOryhu OCHOB 32 HOBUaHY
caruchaknu;jy.’

Jluie KOMe je He3aKOHHUTO MPECTA0 PaIHU OHOC, IO IPUPOIU CTBAPH,
MOJKEe OMTH U3JI0KEHO TyIICBHUM 0OJIOBUMA YCIIe]] IOBPEJIE YaCTH U yTiieaa
u noBpejie npasa juuHocTu. Ocum cyOjekTuBHOr ocehaja nospeheHnocTw,
NOTPEOHO je y3eTH Y 003UP U CTaB CPEAMHE Y KOjOj TO JIUIIC )KUBH (pojI0uHa,
npujatesby, Cycean). Y 3aBUCHOCTH OJf TOTa IITA je HABEJCHO KAo pasJior
3a oTKa3 (MpOHEBepa, MUjaHCTBO HA PaJHOM MECTY, pa3Ha HEJAOJIMYHA
HOHAIIAka M CJT) ¥ OCTAJIUX OKOJIHOCT Cydaja, U peakiija CPeIiHe MOXe
OUTH pa3In4mTa, O] MOA03PEHA U MPEKOpa, Ma CBE J0 HEMOCPEIHE OCyIe
U OMaJioBa)kaBama U u3deraBama. HapaBHO, To He 3Haun Ja he To OuTH
TaKO YBEK KaJia je y MuTarmy He3aKOHUT MPECTaHaK PaJHOT OJHOCA, AJIH Kao
moryhHocT noctoju. Ha cyny je na yrBplhyje ocHoBaHOCT Ty)O€HOT 3aXTeBa
3a HaKHaJly HEMMOBHHCKE HITETE 300T HE3aKOHUTOT OTKa3a.

Ctpax je Kox nmpectaHka pagHor OHOCa, peloBHA MojaBa. JIuie kome
je pasiHu ofHOC (HE3aKOHHMTO) MPECTA0 HAJIa3M Ce Yy CTamy cTpaxa, Kako 3a
CBOj OIICTaHaK, TAKO M 32 OIICTAHAK [TOPOAMIIC YHje U3APKABAKHE MOKE OUTH
yTpOXKeHO ryOuTKOM cpencraBa. CaTucdakiimja 3a peTPIibeHH CTPaX MOXKE
Ce OJIPEIMTHU CaMO aKo je OH MHTEH3MBaH U TpajaH. CTpax ce jaBjba Kao
OpUMapHU U ceKyHIapHu. [IpumapHu je HenprjaTHO My4dHO ocehame koje
HIOCTOjU HETIOCPEJIHO IPE, 32 BpEME U KPATKO BPEMe HAKOH er3UCTEHI[H]aTHO
OTMACHMX CHUTYaIlH]ja, a ICJIN Ce Ha JaK, CPE/bH, jak 1 BeoMa jak.'”

VY ycrioBuMa BUCOKE HE3aIOCICHOCTH, KaKBa IMOCTOJH Y HAIIIO] 3¢MJbH,
cTpax 300r ryOMTKa I0OC/Ia CBaKaKo HE MOXKe OMTH cilabor uHTeH3uTeTa. 1
Hallla Cy/ICKa MpaKca je BpeMEHOM MeHbaJia CTaB M0 TUTamby HOBYAHE HAKHA/IE
HEMMOBHMHCKE LITETE yCJIe/] IPeTPIbEHOTr cTpaxa. [Ipema paHujoj mpakcu, 3a
0Baj BH[I Iy IICBHOT NopeMehaja paBHOTEKe, HOBYaHA HAKHA/]a HCUMOBHHCKE
nirere focyhuBaia ce camo y cliy4ajy Kaja je mpoy3poKOBaHHU CTPax HAPOUHUTO
WHTEH3MBaH, a nopemehaj mume u3asBaH Tpajuuje je npupozae. Canaiima
CyJIcKa Ipakca mpuxBata JjocyhuBame HOBYaHE HAKHAJIE U 33 CTPax KOjH je
OMO MHTCH3UBAH U JIyXKET Tpajarba.

4. CyIlCKI(l CIIOPOBH MOBOJI0OM HE3AKOHHUTOI OTKa3a 3aloCJI€HOM

[Ipema w195 3akoHa o pazay, npotuB Peniema kojum je noBpeheHo
IPaBo 3aMOCIICHOT MJIM KaJ| je 3al0CIeHN Ca3Hao 3a MOBpely IMpaBa, uMa

9 36opHuK panosa [IpaBHor dakynrera y Humry | Bpoj 67 | F'omuna LIIT | 2014 210
10 T O6panosuh, C. Koauesuh [lepuh | 2016
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nmpaBo aa y poky on 90 mana on JaHa JocTaBihama Permema mim moBpene
paBa MOKPEHE CIIOp MPEA HAAJIC)KHUM CYIOM.

CriopoBH U3 paJHOT 0JJHOCA, CXOHO 3aKOHY O pajly M Hauely XUTHOCTH
Tpeba J1a ce OKOHYAjy Y POKY 07 6 MECeLH O] bUXOBOI' TOKPETakha

3aKOHOM O MAPHUYHOM MOCTYNKY 4i.439-434 je npensuheno 1 a
CTIIOPOBHMA U3 PAIHOT OAHOCA, TPUIUKOM OipeljuBamka pOKOBa U POUYUIITA,
Cyll yBeKk oOpahaTu nmaxxmy Ha MoTpedy XUTOr pelliaBama CliopoBa

Y npecy/u KojoM ce HaJlaxe U3BpIICHe Heke YMHu10¢ ¢y he onpenuTu
POK OJ1 0caM JiaHa 3a ’eHO U3BPIICH:E, POK 3a K0y je ocaM JiaHa, a peBU3nja
je J03BOJbEHA y CIIOPOBHMA O 3aCHUBAIbY, IIOCTOjatby M MPECTAHKY PaTHOT
OJTHOCA.

Tyx0a, carstacHo oxpendama 4i.187 3I1I1-a, Mopa na caupiku 3aXTeB
y TOIJIeAy IJIaBHE CTBAPH M CIIOPEIHUX TPaXKCHha, YMHHEHUIIC HA KOjuMa
Ty KHJIAI] 32CHIBA CBOj 3aXTEB, JI0Ka3e KojuMa ce yTBphyjy OBe YHILCHUIIE,
BPEIHOCT COMpa M APYyTe MOoJaTKe KOje MOpa MMAaTH CBaKH MOIHECAK.

HajOpojumnju pamau cniopoBu y mpaxcu Bpxosnor cyma CpoOwuje,
HACTalll Cy MOBOJOM IIPEecTaHKa paJHOT OoJHoca 3amnocieHoMm. Kanma cy
y TIWTamy CIIOPOBU IOBOJOM HE3aKOHHUTOT IMpEecTaHKa pajHOr OJHOCa
cxonaHo wi.191 3akoHa 0 pajy KOMeE je mpaBo MOBpe)eHO HEe3aKOHUTOM
OJTYKOM TIOCJIOJ]ABIIA O MPECTAHKY PATHOT OIHOCA(0TKA30M, PEIICHEM HIIN
CIOpPa3yMOM O IIPECTaHKY PaHOT OJIHOCa) Ma IIPBO Ja 3aXTeBa Jia Ce BpaTu
Ha paj aKko je MPaBOCHAKHOM CYJICKOM OJUTYKOM YTBpheHo 1a My je pajHu
OJTHOC He3aKOHMTO npecTao. [lopen Bpahama Ha paj, ociioasail je 1yxxaH
Jla 3aTI0CJICHOM MCIUIATH HAKHAJy IITETe Y BUCHHU U3ryOJbeHe 3apaje u
JIPYTHX IPUMaka Koja My TPUIIa/Iajy 10 3aKOHY, OIIITEM aKTy HUJIH YTOBOPY
0 pajly W yIJIaTu JIONPHHOCA 32 00aBE3HO COIHM]aIHO OCUTYpakhe, YMAbCHY
3a M3HOC MPHUXO0JIa KOjU j€ 3aIl0CICHH OCTBApUO 10 OUJI0 KOM OCHOBY, IO
npecTaHky pajHor onHoca.MehyTtum, ymecTo Bpahama Ha paj 3amocicHu
MOJKE 3aXTEBaTH M HaKHAJy IITETE Y M3HOCY O] OJ HajuIe 18 3apajaa
Koje OM 3aIloCJIeHU OCTBApHO Jia Pajivd, 3aBUCHO O]l BpEMEHa MPOBEICHOT Y
PaJHOM OIHOCY Y T'OJITHA )KMBOTA 3aIl0CIICHOT, Kao U OpojeBa n3ap:KaBaHUX
yianoBa nopoaune.OniyKy O UCIUIaTH HaKHaJAe IITeTe ymecTo Bpahame
Ha paji, CyJ MOYKe JOHETH U Ha 3aXTeB IMOCJIOJaBIIa aKO ITOCTOje OKOJIIHOCTH
KOj€ OIMpaB/aHo yKa3yjy Ja HacTaBakK paJHOT OJJHOCA, Y3 YBa)KaBambe CBUX
OKITHOCTH U MHTEpeca 00e yroBopHe CTpaHe, Huje Moryh, ¢ THM Ja ce HaKHa1a
mITeTe ocyhyje 3anocieHom y ABOCTPYKOM U3HOCY 01 36 3apaia, ol HCTUM
yCIIOBUMA.

O0aBe3a HaKHa/ie MITETE 3aMOCIICHOM 110 OBOM OCHOBY, IIPECTaBIba
caMo jeZlaH o OOJIMKa OAIITETHE OrOBOPHOCTH KOjy CHOCH TIOCIIOAaBAall
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Ha pajJy ¥y Be3H ca pajoM 3arnocieHor-OBaKBHM 3aKOHCKHUM PEICHEM Ce
3aI0CcJIeHOM He yekpahyje v [TpaBo Ha HaKHaAy ITeTe npeMa 4i.164 3akona o
pany, 3a Kojy MmocioaBal] OiroBapa 1o ofiiTHM IPaBHINMa O] OATOBOPHOCTH
a mTeTy U3 3aKoHa O OONHUTAallMOHUM OJHOCHMA.

[Ipe u3mena u gonyHa 3akoHa o paay u3 2014. roauHe, 3aM0CICHH je
y CYJICKOM TMOCTYIIKY MOTa0 Jia Tpaku noBpahaj Ha paj ycieq He3aKOHUTOT
oTKa3a, MehyTum, HHje Morao morpakupaTu HakHaay mTere. CXOaHO
Munubery MUHHCTapCTBA 32 Paji™ 3aMI0CICHH KOJU j& MOKPEHYO MOCTYIaK
npen cyJoM 300r HE3aKOHUTOT MpEecTaHKa pajHOr OJHOCA Ipe U3CHE
3akona o paay u3 2014.roguHe HHUje MOTao Jia TPaku HAKHATy IITETE CBE JI0
IPaBOCHAYKHOT OKOHYaHa TOT MOCTYIIKA, T€ Y TOM CMHUCIY HHjE MOIJIa Jia
HACTYIIH 3aCTapeIOCT MOTPpAXKMBaba HaKHae mrTeTe !

[IpakTH4HO, IPBO je y MOCTYINKY MOBOJOM OTKa3a yroBopa O paay
yTBpHEHO Jia JIK je 0TKa3 yroBopa OMo HE3aKOHHMT, & TEK 110 MPAaBOCHAKHOCTH
TOT TOCTYTIKA, 3aIIOCIICHH j€ MOTao [ allOKUPEHE TIOCTYTaK 3a yTBphHUBame
BUCHHE HaKHAJIE IITETE,0lHOCHO 1 aUCTY 3aXTEBa O]l OCI0aBIa. Y TaKBUM
CllyuyajeBUMa MOTPaKMBaKkE HAKHAJC HITETE HUJje 3acTaperio, jep jeé OCHOB
MOTpaXKMBamka 3aCHOBAH Ha IPABOCHAXKHO] MPECYJAU KOjOM je yTBpheH
HE3aKOHUT MPECTaHaK PaJHOT OHOCA.

I'pahancko onesbeme BpxosHor cyma CpoOuje ce BehnHCKH W3jacHUIIO
Jla HE3aKOHUTOM OJTYKOM OINPECTAHKY PaJHOT OJHOCA MOCIOAABAIl MOXKE
3aM0CITHOM MTPOY3POKOBATH HE camMO MaTepHjaHy ITeTy, Beh My Moxe
HAHETH U IICUXUYKHU 6OJI, YKOJIMKO MY TaKBUM OJJTYKOM IIOBpCAU YTJICH,
YaCcT WM [TPaBa JIMYHOCTH rapaHTOBaHA IPABHUM MOPETKOM. '

5. 3akspyuak

YBoljemeM ucIiaTe HOBUYaHE HaKHaJIe yMecTo Bpahama Ha paJ, 3aKo o
pany CpOuje npysxuo je MoryhHoOCT aa ce, y onpeheHum cinydajeBuma, jenan
HECJIOTBOPHU MEXaHM3aM 3a UCIIPABJbaAbE CTalba HACTAJIOr HE3aKOHUTUM
OTKa30M 3aMEHH JeIOTBOPHUM.MehyTHM, HauMH Ha KOjH je TO YUYUEEHO
HIOHMIIITaBa KOPUCTH KOje CY CEe MOTJIC OUCKUBATH.

Ja moctojehe 3akoHCKO pellieme HUje Yy CKJIaay ca IujbeM 300r
Kora IoCTOjU HOBYaHA KOMIIEH3al[Mja yMecTo Bpahamwe Ha paji, HajooJbe
OCJIMKaBajy JBe ynibeHulle. [IpBo, ako je ucmiara 3apajae ymecTo Bpahame
Ha paJ] 3aKCTa HAaKHAJIa IITETe, OH/Ia Ce HapyIllaBa MPUHIIH MOTIYHE HAKHA/Ie

11 Munusertbe MuHUCTApCTBA 3a pajl, 3alONUbaBamke, OOpadyka W CONHMjAIHA MUTAmkA,
Cexkrop 3a pam,6p. 011-00-888/2015-02 od 13.11.2015. ronune

12 PamgHO W couujaHO MPaBoO, YaCOIHC 33 TEOPHjy U MPAKCY PaIHOT M COIHjaTHOT MpaBa,
6p.1/2008
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mrrere. OMHOCHO, /10 IOTIYHE HakHaje mrTere aohu he camo kaja je uzHoc
KOju je nocyheH na mocnomaBall HCIUTaTH yMecTo ymecTo Bpahamwa Ha pan
UCTH Ka0 M WU3HOC LITETE KOjy je 3aI0CICHHU MPEeTpIieo 300r HE3aKOHUTOT
0TKa3a. Y CBUM OCTaJIMM ClIy4YajeBUMa HaKHaJia mrteTe Hehe OMTH MoTyHa.
Hpyro, nocrojeha 3akoHcKa (hopMyJiairja CTaB/ba y HEPaBHOIIPABAH MOJI0XKa]
JIMIA KOja Cy HE3aKOHHUTO OTITYIITEHA a He MOTY Ja ce Bpare Ha paJ (300r Tora
IITO CAMH TO 3aXTEBajy HJIK 300T TOra LITO C€ TOME MPOTHBHU MOCIOBIABALL), Y
OJTHOCY Ha JIMIIa KOja Ce Mocjie He3aKOHUTOT 0TKa3a Bpahajy Ha paJ u KojuMa
HpUIaga HaKHaa ITeTe.

YKOJIMKO CyJI YTBpAM Jia Ja je capaima usMmel)y 3amocieHor u
nociofiaBia Huje Moryha, a 3arociieHn He TPaXKH Jia ce BpaTu Ha pai, OJHOCHO,
HocyoaaBal] ce TOMe IPOTHUBHU, HOBYAHU M3HOC KOH CE MEPU MPOCCYHUM
3apajiaMa 3arocjeHOr HMa KapaKkTep KOMIICH3al[ije yMecTo Bpaharma Ha paji.

To Huje HaKHAJA ITETe 300r HE3aKOHUTOT 0TKa3a, Koja ce orieaa y
HaKHa/I1 U3ry0JbeHe 3apajie, OCTaInX IPUMarba Koja 01 3al0CiIeHH OCTBapHO,
yIUTaTH JOMPUHOCA 32 00aBE3HO COIMjaIHO OCUTYpambe KAao W HAKHAIU
HeMaTepHjaJIHe MITeTe.YOCTAJIOM O TOME FOBOPE KPUTEPHJYMH O]l KOJUX
3aBHCH U3HOC T€ HAJOKHAJE (BpeMe MPOBEICHO Ha pajy, TOIMWHE KHBOTA
u Opoj M3Ip)KaBaHMX 4YjlaHOBA mopoauie). Jla je 3ancra y nuramy mrera
M3HOC HaJIOKHa/e 010 O y Kopelnalyjy ca BACHHOM IITETe, a He ca ToAuHaMa
»)uBoTa omireheHor.

VKOJHMKO CyJ yTBPAM 1a capajiba u3Mel)y 3aloCcIeHOr U MOCI0AaBIa
Huje Moryha, a 3alocyIeHH He TPaKH [1a Ce BpaTh Ha paji, OHOCHO, TOCIIOaBal]
Ce TOME MPOTHUBHU, HOBYAHH M3HOC KOU CE MEpPHU MPOCCYHUM 3apajama
3aI0CJICHOT MMa KapaKkTep KoMIleH3aluje ymecto Bpahama Ha pan.'?

To Huje HaKHAA IITETe 300r HE3aKOHUTOT 0TKa3a, Koja ce oriena y
HaKHa/I1 U3ry0JbeHe 3apajie, OCTaINX IPUMarba Koja Ou 3al0CiIeHH OCTBapHO,
yIUTaTH JOMPUHOCA 32 00aBE3HO COIMjaIHO OCUT'Ypambe Kao M HaKHAIU
HEeMaTepHjaJIHe MITETE.YOCTaJIOM O TOME FOBOPE KPUTEPHJYMH O]l KOJUX
3aBUCH M3HOC T HaJIOKHaje(BpeMe MPOBEICHO Ha pajy, T'OJUHE KUBOTA U
Opoj u3pKaBaHUX YIaHoBa nopozuiie) [a je 3aucra y nuTamy MITETa H3HOC
HaJ0KHaje OMo OM y Koperialuju ca BUCHHOM INTETE, a He ca roJuHama
*)uBoTa omireheHor.

OnpaBrano Ou OMJIO 3a 3aIOCJICHOT JIa HAKHAJa IITETe U HOBYAHU
U3HOC yMecTo Bpahara Ha paj Jia TakBa Mpasa, y CIy4ajy He3aKOHUTOT
0TKa3a OCTBapH KYMYJIaTHBHO, & HE aJITEPHATHBHO KaKO CTOjU y 3aKOHY O

pany.

13 Comwmjanna mpaBa ¥ €KOHOMCKa KpH3a, 300pHHK pajgoBa ca caBeToBama 1-3 okTobap
2009
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The legal consequences of unlawful dismissals of Employment

Summary

The legal consequences of unlawful dismissals of employment present
legal opportunity to be in a single court proceeding in order to determine
whether the termination of employment was unlawful and, if so, to determine
the amount of damages, which belongs to the employee. This contribute effi-
ciency in resolving labor disputes in the mutual interest, both the employee
and the employer, and on the other hand, lessening litigation, because in this
way, in one court proceeding, court decides on all claims of the employee,
with regard to lawsuit for unlawful dismissal.

Consequences of of unlawful dismissal of employment, according to
the Labor Law of RS are: full reintegration of the employee (reinstatement,
indemnity and payment of the necessary contributions for compulsory so-
cial insurance); if the employees contract was unlawfully dismissed and he
does not request to return to work, the court will award compensation in the
form of 18 salaries depending on the time spent at work with the employer;
if the employees contract was unlawfully dismissed, but court finds that the
employee return to work is not in the interest of both parties, he may, instead
of returning to work, compensate the employee damages in total amount of
36 salaries.

The dispute, which employee runs in court, in addition to the request
for the annulment of unlawful dismissal of employment, contains claim for
reintegration, regarding employees request for compensation, in accordance
with the Labor Law of RS.

Key words: unlawful dismissals, employment, damages, compensation
for damages.
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YIIYTCTBO AYTOPUMA 3A IIPUIIPEMY PAJIOBA

dopmar

PanoBe ciatu y enextpoHckoM o0nuKy y mporpamy Microsoft Office Word
(2000, 2003, 2007), y ¢pouty Times New Roman hupununa (serbian Cy-
rillic), ocuM OpHUrHHAIHMX JIATHHUYHUX HaBoAa. Benmwuumna QonTa 12,
pa3mak singl, maprune 2,5 (ropma U J10Ha, JieBa U JecHa). TeKCT paBHATH
ca o0e MapruHe, He IEIUTH peYd Ha Kpajy peda Ha cioroBe. CBe cTpaHe
nymepucaru. ®opmar crpanuie A4.

Oo0um pana
Hajsume 35.000 kapakrepa, omHocHo 6.000 kapakrepa kajaa ce pagd o
MpUKazuMa, yKibydyjyhu u pazmake.

Je3uk u nmucmo
PanoBu ce 00jaBsbyjy Ha CPIICKOM jE€3HKY, HCKJbYYUBO NUPHUITMYHUM TUCMOM,
Kao U Ha SHITIECKOM, PyCKOM, (DpaHIlyCKOM M HEMauKOM jE3HKY.

JlocTaBbame
PanoBe ciatu Ha aapecy: urs.radnopravo@gmail.com

AHOHMMHOCT

Pyxonuce ouemyjy aHOHUMHU PELEH3CHTH. AyTOpU MOpajy Jia YKIOHE U3
TeKcTa cBe MH(OpMalFje Ha OCHOBY KOjUX OU ce MOTIIM UACHTHU(PHUKOBATH. Y
TEKCTY W y IIUTaTUMa, ayTopu Tpeba a roBope o cedu y Tpehem nuiy.

W3raen pyxonuca

IMpBa crpanmia Tekcta Tpeba Ja caapku: HacjoB panma (ca (ycHOTOM
O3HA4YE€HOM 3BE3JMLIOM (OIIMOHO) Y KO0jOj C€ HaBOJEC M3BOPU JHYHE U
(uHaHCH]jcKe ToMohH ITpH MUCamwy pasa, Kao MTo je Ha3uB U Opoj mpojekTa, u
CII), IME U IIPe3rMe ayTopa ¥ 3Bambe, Ca HHCTUTYLHjOM (MM HHCTUTYLIjama)
y K0joj paau (paje) WM MECTO CTaHOBama, WHPOpPMAIUje O KOHTAKTY
(HajrokeJbHUjE ENIEKTOPHCKA IMomTa W/uiu O0poj tenedona). To yunHUTH
TaKo LITO Ce OIMax M3a Mpe3rMeHa ayTopa orBapa (ycHoTa (3Be3muia) y
K0joj Tpeba HaBecTH OBe mnojatke. Takole, npBa cTpanuiia Tpeda Ja caapxu
u anctpakxT (1o 150 peun) u 4-5 KIbYUHHUX pedn.
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Hacrose nojeauHux ojie/baka y TeKCTy JIaTH y cienehieM oOuKy:

HacaoB ogesska (Times New Roman, 12, Bold)

Tloonacnos 1 (Times New Roman, 12, Italic)

[Momuacnos 2 (ciioBo a30yke y nosy3arpaau, Times New Roman, 12, Regu-
lar).

HuTtHupame BpmHTH Tako mTO he ce y TEeKCTy, Ha oaroBapajyhem mecty,
CTaBUTH O3HAKa 3a MOJHOXKHY HAIIOMEHY, & Ha JHY CTPaHEe HaBECTH HM3BOP,
no cuenaehem penociieqy: MOYETHO CIOBO MMEHA ayTopa, NMpe3nuMe, Ha3uB
paza, u3BOp M TOIMHA U3/1amba, Opoj CTpaHe.

Ha npumep:

b. bBnaroes, [lpobnem nocrooasauxkux npeoCmasHuxa — u3
coyujanucmuuxux zemana y Mehynapoonoj opeanusayuju paoa, Pesuja 3a
MmelyyHapoHo npaBso, 6p. 1/1959, ctp. 25.

VYKOJIMKO ce€ MCTH ayTop LIUTHUPA OMax IMOTOM, YMECTO MOHaBJbamha NMEHa
ayTopa, paja u u3BOpa, CTaBUTH ibid.

VYKOJIMKO ce jeHO AeTI0 UCTOT ayTopa IUTUpa ca pa3MakoM (y MehyBpemeny
j€ IUTUpaH HEKH JIPYTH ayTop), HUTHPAhEe N3BPIIUTH Ha cieaehn HaYuH:

b. bnaroes, op. cit, cTp. 28.

Kana ce y jerHoM pajty HuTHpa BUILIE JeJia KCTOT ayTOPa, CBAKH ITyT HABOJUTH
IIyH HA3UB jieJia (OCUM aKo j€ y MUTahy Y3aCTOIHO [UTHPALE).

Beoma je BaxxHO J1a ce IIUTATH M MO3UBHU HA JINTAPATYPy Y TEKCTY U JIUCTA
OoubmorpadcKux jequHMIA Ha Kpajy TeKCTa y MOTHYHOCTH cliaxy. CBaku
[MTaT M3 TEKCTa W TO3MB Ha JIMTEparypy Mopa jaa ce Hahe Ha JIMCTH
Ooubmorpadckux jenuHHIA, OJHOCHO CBaka OuOmuorpadcka jenuHuIA
HaBeJ/IeHa y JuTeparypu Mopa ja ce Hahe y Tekcty. [1o3uBu Ha uTeparypy u
OoubIMorpadCke jeIMHKIIIC HABOJIE CE Y OPUTHHAIIHOM ITUCMY, Oe3 IpeBoljema.
Crpana umeHa NnrucaTv U3BOPHO.

VYKOJIMKO ce y TeKCTy Halla3e CIMKe Win Tadesne (MOKeJbHO je KOPHUCTUTH UX
PECTPUKTHBHO), Ha OfiroBapajyheM MecTy y TeKCTy YIMYTHTH Ha HbHX, HIIP.
TaGena 4. HacnoBe natu u3Han ciuka Tabdena. Civke MOpajy rapaHToBaTu
KBAJIUTETaH OTHUCAK y BEJIMYMHU y KOjOj Cy mpeiBul)eHE y TEKCTY, Tj.
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norpeOHo je na Oyny y pesoiyuuju on 300dpi. Ciiuke u rpadukoHH MOpajy
OuTH jequHCTBeHU 00jekTH (0e3 enemeHara Drawing-a).

Jlureparypa

[Mume ce HakoH TekcTa, Kao moceOHa cekunuja. HaBectw cBe nuTHpane

oubnuorpadcke jeauHuIEe, a30ydHUM peioM (a0CIeIHIM, aKo je Y NMUTambY

paja Ha eHIICCKOM, ()PAHIyCKOM WJIM HEMAuKOM jE3HKY), IpeMa MPEe3UMEHY
npBor aytopa. bubnuorpadcka jeaununa Tpeda J1a caIpKu:

° 3a KIbWIe: NPE3MME M TPBO CIOBO MMEHA ayTopa, TOAUHY H3Jama Y
3arpajiy, HacJIoB KibUre (Kyp3uBOM), MECTO U3J/Iakba, Ha3UB M3/1aBaya;

° 32 MONIAB/bA Y KILU3M: TIPE3UME H MPBO CIOBO MMEHA ayTopa, TOAMHA
u3/1ama y 3arpajiv, HacjoB MOTJIaBJba, Y: IPBO CIOBO MMeHa (YpeIHHKa),
npe3ume (ypenHuka), ckpaheHa o3Haka ypeaHumTBa (y 3arpajin),
HACJIOB KibHre (Kyp3UBOM), MECTO M3/lakha, HA3UB M3/1aBaya, Opoj MpBe u
HOCJIehE CTPaHe MOIIaBIba.

° 32 YjaHKe y 4YacomMCHMA: MPE3UME M TPBO CIIOBO MMEHA ayTopa,
roJIMHA U3/Iaha y 3arpajiy, Ha3MB 4YIaHKa, HA3UB 4Yacomuca (Kyp3uBoM),
Opoj u Opoj MpBe U MOCIIE/HE CTPAHE WIAHKA.

°  3a JJOKyMeHTa mpey3eTa ca HHTepHeTa: ropen web crpane ymnmcaru
JIaTyM MPHUCTYIIa HA HHTEPHET CTpaHUIlaMa ca KOjuX Cy Mpey3erTa.

° 3a 3aKOHe: TIOPE/ Ha3WBa 3aKOHA HANKMCATH M Yy KOM j€ CIy>KOCHOM
racuiy 00jaBJbeH.

° 3a caomumITea €a HAyYHUX CKYNOBAa: INpE3UMEe W TPBO CIIOBO
UMCHa ayTopa, TOWJHA y 3arpajy, HAclOB paja, Ha3uB KOH(pepeHiuje
(Kyp3uBOM), OpOj CTpaHe y KEbU3HU allCTpaKaTa y 3arpajii, MeCTo u3/iama,
Ha3UB M3]aBaya.

°  3a YjaHKe U3 HOBHHA: IPE3MME H NIPBO CIOBO MMEHA ayTopa, FoInHa U
JlaH y 3arpajiu, HacJIoOB TeKCTa, HA3UB HOBUHA U Opoj ctpane. [loxkesbHO
j€ IITO Mamke KOPUCTUTH OBE M3BOPE.

IIpuno3u Ha Kpajy paga

O0aBe3HO Ha Kpajy pyKoIuca NPUJIOKUTH: HACIOB pajia, aliCTPakT (pe3ume)
U KJbYUYHE PEUH Ha EHIVIECKOM je3UKY (M3y3€B Pa10Ba Ha PyCKOM, (paHILyCKOM
U HEMA4YKOM je3uKy). AIICTPAKT Ha CHIVICCKOM jJe3UKy (pe3nume) 3a pajioBe
00jaBJbeHE Ha CPIICKOM MOXKEJbHO je Ja Oyne Hewrro ayxu (ox 2. 000 mo 3.
500 kapakrepa). Kyna ce kyp3uBom, 6e3 mpopesa.

CBM WIaHIM CE€ AHOHMMHO PEIICH3HMPAjy OJi CTPaHE J[Ba KOMIICTCHTHA
CTpy4HbaKa, Ha OCHOBY 4era Peiakiija JOHOCH OAYKY O IITaMIIambY.
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Penaxkuuja Momu ayTope a BOJE padyHa O NPaBUMa Ha HMHTEIEKTyallHy
CBOjUHY TPUIIMKOM HM3HOLICHA HaBOJA, pe3yiTaTa UCTpaKuBamba, Kao U
rpadMuKUX MpUKa3a U3 TEKCTOBA.

Cwmarpahe ce muiarujapu3mMoM IPOMEHA HEKOJUKO PEUYCHHUIIA M3 PEUCHUIIC
OPHTHHAIHOT ayTopa, Kao W MPOMEHa pEAoCieaa pPedd y HHUXOBUM
pedeHuIama, 1Mojl yCIOBOM Jia CE Taj ayTop HE LUTUpA.

PanoBu He cMejy Outn Beh o0jaB/beHN, HUTH NpeAaTH 32 00jaB/bUBab€
HA HEKOM JIPYrOM MecTYy.

HAITIOMEHE:

Uaconuc o0jaBbyje HaydyHe M CTPY4YHE pajioBe KOjU Cy IO3UTHBHO
peLieH3UPaHU O] CTPaHE JiBa PELICH3CHTA.

AyTOp y TOKYy ropMHe MOKe 00jaBUTH ABa pajaa, yKJbydyjyhu npukaze u
OCBpTE.

Pykormucu Koju HUCY MPHUIIPEMIbEHH Y CKJIay ca YIIyTCTBOM HE YKIbYY]jy
CE y PELCH3EHTCKH MMOCTYIaK.

Pykomnuc koju tpeba nopaautu penakigja npocielhyje ayropuma y3 TEKCT
AHOHUMHE peleH3Hje.

Penakuuja ayrope OnaroBpeMeHo oOaBelliTaBa O MPHUjEMy paja U UCXOLY
PELICH3EHTCKOT MOCTYIIKA.

[To3uTHBHE/HETaTUBHE PELICH3U]E CE HE J0CTaBJbajy ayTopuMa.
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