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MEBYHAPO/IHA PEI'YJIATHBA O YC/IOBUMA H
CTAH/JJAP/THMA PAJIA JABHHX C/1Y’KBEHHKA™

Ancmpaxm: Ilpasua Opocasa ce ne Mmoodce 3amuciumu 6Oe3
Keanumemue opaicagre ynpaege. Mexanuszamu obezbehusaroa 0oope
OpaicasHe aOMuHucmpayuje pazeujanu cy ce exosumd. Cee 00 HeOaHO
obnacm cayacoenuuKoe npasa ypehuganu ¢y UcK/byuu60 HayuoHaIHu
uzeopu npasa. Jauarem ynoee mejyHapooHux opeanuzayuja, me
nojagom mehyHapooHux cayscoenuxa, 06a ooiacm nocmaje npeomem
u mehynapoonoz unmepecosarba. Cxeamuo ce 0a He mModce oumu
demokpamuje y cgemy 6e3 Keaiumemue u 0eMOKPAMmMcKe Opicashe
ynpase y nojeQuHuM 3emsmpamd. 3amo ce nouury OOHOCUMU
mehyrnapooHu npasHu akmu Koju hie o8y obnacm cmanoapousosamu
U YUUHUMU NOONOJICHOM NPUHYUNUMA éradasune npasa. Hacmaje
,, MENYHAPOOHO CLyIHCOEHUUKO NPaso*, 0 Yujem HACMAHKY U CAOPHCUHU
ce demasvhiije 2060pU Y 08OM MEKCY.

Kawyune peuu: mehynapoono ciysxcoenuyko npaeo, yciosu paoa,
cmandapou paoa.

1. YBox

HoBuja crtpyyna nureparypa O pajHUM OJIHOCHMA, OJHOCHO O
yCIIOBUMA pajia, MoJIOKajy U CTaHAapAuMa IMOCTYIIamkha jaBHUX CITY)KOCHUKA,
penaTuBHO je ockyaHa. Jom peha je mureparypa o MeljyHapOTHUM MTPaBHUM
cTaHapauMa y Toj obnactu. BepoBaTHO je jeqaH o1 pa3iora YumbeHHIIA Ja Cy
ce TaKBH JIOKYMEHTH MOYEIH JOHOCUTH TEK y MOCIEAHBUX MEAECeTaK TONHA.

" e-mail: s jasarevic@pf.uns.ac.rs
" OBaj paji Ipe/ICTaBIba PE3yJITaT HCTPAKUBARHA HA IPOjEKTY Koju cripoBo/u [IpaBHu akyarer
y HoBom Cany 3ajenno ca [IpaBaum dakynterom y Cerenuny: ,, XapMOHH3aIHje CPICKOT
mabapckor (nomaher) npasa ca npaBom EBporicke yHHUje U IpeKorpaHnYHa capajmba‘.

Pao npummwen: 15.06.2017.
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Cenao Jawapeesuh, Melhynapooua pezyramuga o yciosuma u
cmandapouma pada jasnux cayscoenuxa, cmp. 1-19, XXI (1/2017)

Cge Behu 3Hauaj perynatuBe O JaBHUM cyKOeHHIIMMa Ha Meh)yHaponHoM
HUBOY Hamehe moTpeby n1a ce u 0OHa HayIHO 00paau 1 MPUOITIKH jaBHOCTH.

CBe 10 HemaBHO 0OOJacT CiyXOEHWUYKOTr mpaBa ypehuBamu cy
HCKJbYYHBO HAIIMOHAIHU U3BOPH MpaBa (yCTaB, 3aKOH, MOJA3AKOHCKU aKTH),
MOLITO je Ta 00JIaCT cMaTpaHa HEMPUKOCHOBEHUM IMPOCTOPOM HALIMOHATHOT
cyBepeHuTeTa.' JadameM yiore Mmel)yHapoaHUX opranu3saiuja nocie Ipyror
cBeTckor pata (kao mro cy UN, UNESCO, UNICEF, OECD, OEBS, SE,
EU), Te macoBHH]jOM TI0jaBOM ,,MehyHapogHUX Cy)KOCHUKA™, oBa 00JIacT
rocTaje mpenMet 1 mehyHapoaHor ypehema. Jlomio ce 10 3aKJbydka Jia ce
JIEMOKPATHja Y CBETY HE MOXKE YCIIOCTABUTH 0€3 KBATUTETHE U JIEMOKPATCKE
Ip’KaBHE ympase. 3aTo ce MOYHIby YCTAaHOBJbABATH MeyHapOAHH MPaBHU
aKTu, Koju he oBy o0nacT cTaHAapAU30BATH, YYMHUTH TPAHCIIAPEHTHOM U
TMOAJIOXKHOM IIPpUHIUIINMA BJIaIaBUHE IIpaBa.

JoHomemy moceOHe Meh)yHapoIHEe peryaTuBe 0 jJaBHIM CITyKOSHUITIMA
JOTIPUHEINA j€ YUHHEHHIIA []a Ce OBa I'PpyTa JIa OaBy MOCIOBAMA O] TOCEOHOT
JPPKaBHOT 3HAYaja U JTUPEKTHO yTHUYEe Ha KBanmuTteT apxase. CeM Tora,
paay ce O jeoHOj Of HajBAXKHHUjUX M HAjOPOjHUJUX MOATPYTA 3aIOCICHUX
nuna.? Takole, y iBajeceToM BeKy ce pa3Buiia M KaTeropuja Mel)yHapoaHux
ciayxOeHUKa - JInla Koja pajae 3a OpraHu3ainjy yjeIumbCHUX Halldja U
IbCHE crienujann3oBane arenmnuje, Caset EBpore, EBponicky yHuUjy U npyre
MeljyHapoiHe opraHmu3anuje wim uaTerpanuje. Tako HIp. camo EBporncka
yHauja uma 32.578 ciyxOennka.’

Kana ce roBopu o pagHuM oJHOCHMA JAPKaBHUX, OJTHOCHO jJaBHUX
cnyxOenuka,* Tpeda pehu 1a Ko 0Be KaTeropuje NocToju H13 CieupUIHOCTH
Koje Tpeba umatu y Buay. JlpkaBHu cinyxOenunu, Oyayhu na ce Hajase
y (QYyHKIHjU BpIICHA ,,BIACTH , IYTO Cy UMajdu OpojHE MPUBHUIETHjC Y

1 Bugeru Bume unp: Cean Hemuh, Ocrosna nauena djenosara OpoicagHux CayicOeHuUKa
y KOHmeKcmy MehyHapoOuux cmanoapoa ¢ noopyuyja cayscoeHuukoe npasa, [omuiimax
[IpaBHor ¢axynrera y Capajesy, 2012, ctp. 128. U3mehy ocranor [lexnh nurupa [loroumaxka,
KOjH cMarpa Jia moctoje Masie MoryhiHoCTH 3a ypehere THX ojHoca Mel)yHapoJHUM YTOBOpHMa
(u3: K. [Moroumax: Paonu oOHOCU OpocasHux cryschOenuKda, Y KibU3U MO HaCIOBOM: Paonu
oonocu y PX, TlpaBau ¢akynrer u Opranusarop, 3arpe6, 2007, ctp. 868).

2 Tlpumepa paau, y neTHaecT 3eMajba EBpOIICKe yHHjE, 3alI0CICHH Y jJABHOM CEKTOPY YHMHE
npocedHo 16,7% ykynHo 3anociennx (Hajsumie 31,7% y IlIBenckoj). IIpeysero u3: Christoph
Demmke, Are civil servants different because they are civil servants? Ministére de la Fonction
publique et de la Réforme administrative, Luxembourg, June 2005, http://www.eupan.cu/files/
repository/02_Are civil_servants_different_because they are civil servants.pdf, ctp. 32.

3 Buueru: Statistical Bulletin for COMMISSION on 01/01/2017, Staff by Gender and Age,
European Comission, EU, < http://ec.europa.cu/civil_service/docs/europa sp2 bs sexe X
age en.pdf>

4 Ogaj Ipyru TepMHH je HOBHjU U MOXe ce pehu ncrpaBHHju, 3aT0 IITO 00yXBara cBa JIHIa
KOja y BUJly CIIy’)kOe 00aBJbajy jaBHE IOCIIOBE.
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Cenao Jawapesuh, Melynapooua pezyramuea o ycioguma u
cmanoapouma paoa jasHux caysicoenuxa, cmp. 1-19, XXI (1/2017)

OJTHOCY Ha 3arioclieHe y IPUBATHOM CEKTOpY (HIIp. MPBU CY UMalli CTajlaH
paJHU OJHOC, TapaHTOBaHY ILIATY, OTPAHUYCHO PaJHO BpEeME, MEH3U)CKO
W 3IpaBCTBEHO ocurypame). Ca Te cTpaHe, pajx y CIyXOH je cMarpaH
noceOHOM moBacTuIoM.’ Ca pyre cTpaHe, cayKOCHUIIN CBE JI0 HETABHO
HUCY Y)KMBaJIM jeHAKY 3aIUTUTY Ka0 OCTaJH 3aIllOCICHHU KaJa ce paau O
MpaBrMa U3 PaIHOT OAHOCA (HIIP. Y MOTJIEAY 3aMoll/baBamka, 3apajie, yclioBa
paja, HalpeoBama, IpecTanKa paJHoOr OJJHOCA, 3alITHUTE paBa). [lanac ce
cMarpa Jia Ou 3a 00JIacT a/IMUHUCTPATHBHOT MIPaBa, Kao U IpaBa 3aroCcIeHIX
y TOM CEKTOpY, Tpebasio Ja Bake UCTH 0a3WYHH MPABHU MPUHIIMITH KA0 Y
JPYTUM 00JacTUMA ITpaBa (HIp. MPUHITUIT TPABHE CUTYPHOCTH, 3aKOHUTOCTH,
jemnaxoctu u 1ap).° To y OCHOBU 3Hauu ja OM y CHCTeMY BJaJaBHHE IpaBa
(mpaBHE IprKaBe), jaBHU CIyKOCHHIIHM Tpedaso Ja MMajy CIMYaH IOJI0Kaj
¥ TIpaBHY 3allTUTY Kao CBH APYrH 3anocieHu.” Ca apyre cTpaHe, O BbHUX
ce CBe BHUIIIE OUeKyje e(PUKACHOCT M OJITOBOPHOCT 32 PaJi Ka0 Y MPUBATHOM
cextopy. Hamme, kon npkaHe aJMUHHUCTpAIlUje YOUJbUB je TPoOIeM HICKe
MPOIYKTUBHOCTH M PETATHBHO BUCOKE IUIATE y OJHOCY Ha yYHHAK.®
WnoxeHn, HOBU IPUCTYH paJHUM OJHOCHMA M OJITOBOPHOCTH jaBHUX
cinykOeHnka Tpebalio je Ja MOCTENeHO 3aKUBHU y perynartuBu. [lomro je
HAIIMOHAJIHO TMPAaBO YE€CTO OWMJIO MHEPTHO, HAPOUMTO Kaja je Tpebasio

5 Bwugeru Bume: Mwunan Bnarkosuh, Panoje Bprosuh, bojan Ypmapesuh, Cryorc6enuuxo
npaso, beorpan 2013, locwuje cryauo, cTp. 49, 58.

6 Bunern pume: Rob Widdershoven & Milan Remac, General Principles of Law in
Administrative Law Under European Influence, European Review of Private Law, ctp. 381,
Kluwer Law International, Great Britain, https://dspace.library.uu.nl/handle/1874/252034,
str. 382

7 Wnak, To He 3HAYM Jja y MHOTUM aclleKTUMa PaJHUX OJHOCA HE M0CTOje Creu(uIHOCTH
y pagy M IoJioXkajy CIy>kKOSHHKa y OfHOCY Ha OCTale 3aloClIeHe, KOje Ce MOpajy YBaXKHTH
n Hamehy JIOHEKJIe Pa3IM4NT TPETMaH jaBHUX CIyXOeHHKa y mpakcu. O paJHONpaBHOM
TIOJIOXKAjy AP’KaBHUX CIy)KOCHUKA y MoJepHOM mpaBy Bujeru Bume: Cenan Jamapesnh:
Hayuonanna u mehynapoona peeynamugéa o ycioguma u cmaHoapouma paod jagHux
cayoicoenurka, MehyHapoqHo caBeroBame ,, AKTYeHOCTHM rpaljaHCKOr M TProBavykor
3aKOHOJABCTBA ¥ NpaBHe npakce, Ceeyumnumre y Mocrapy — [IpaBau ¢daxynrer, Heywm, 16-
18.6.2017, 3060pHuk pagosa ca CaBetoBama, Moctap, 2016, ctp. 158-167; Kesbko [ToToumax,
Paonu oonocu opoicagnux cryocoenura, [paBau dakynrer Ceyumiumra y 3arpe0y, 3arpeo,
2013, ctp. 23. u C. Yosuh, 1. Jypac, J{. ByukoB, Hexa numarea y pecyrayuju paononpasnoz
cmamyca Opoicagnux caycoenuxa, 306opauk IlpaBHor dakynrera cBeyumnnmra y Pujenw,
2015 (ctp. 645-653).

8 V crymuju xojy je cmposena Hemauka ¢enepanuja jaBHux ciyx6u ([IBB) maBomu ce
HOp. 1a 61% Hemauke IoONynanuje cMaTpa jaBHE CIY)KOCHHKE ‘JICHbHM, JIETaprHYHAM,
He(IeKCHOWIHIM, KPyTUM U KopymmupanuM™. I'pahanu cmarpajy n 1a ciay>xOeHuIu nmajy
NIpeBeJIMKe 3apaje. MUCIMMO J1a OBO CTAHOBHIITE OJ[pakaBa I'eHEePaHO MHUILBEHE O jaBHOJ
aJIMMHHCTpALMjH Y BeJIMKOM Opojy 3emasba. Bupmern Bume: Von Christopher Kramer, 6/
Prozent der Deutschen mégen keine Beamten, Welt, N 24, 11.10.2007, <https://www.welt.de/
politik/article1256529/61-Prozent-der-Deutschen-moegen-keine-Beamten.htm1>



Cenao Jawapeesuh, Melhynapooua pezyramuga o yciosuma u
cmandapouma pada jasnux cayscoenuxa, cmp. 1-19, XXI (1/2017)

HApYIIUTHU BUIIIEBEKOBHE MPUBHIICTH]E JIPKABHE aMIHHUCTPAIIH]e, KIbyUHN
MIPOAOp y TOj obJacTH Mopao je ma Oyze U3BPIINCH IMpeko MehyHapomHmx
MpaBHUX CTaHAAp/A, KOjH Cy MOCIe UMILIEMEHTUPAHH Y 3aKOHOJIABCTBHMA
3eMaJlba YJaHHIa THX HHTErpaluja.

2. MehynapoaHu npaBHH CTaHJAP/IM O jaBHUM CJyKOeHUIMMA

JlokyMeHTH KojuMa ce peryiuine GyHKIHOHUCAKE IP)KaBHE YIIpaBe
Ha Mel)yHapogHOM HUBOY MOYETH CYy CE MHTCH3UBHUjE TOHOCHUTH TEK O]l
ceaMJieceTUX roJMHa ponuIor Beka. Hu janac nx Hema MHOTO, aJli CE HIIaK
MOJke pehu 1a ce mocterneHo popMupa ,, meh)yHapooHo ciyscoeHuuKo npago”.

MelyHapogHuM IpaBHUM CTaHIapANMa U3 OBe 00JIacTH YTBphyjy ce
NPUHYUNU PYHKYUOHUCARA Ja8He Ynpase, HauUuH paod, NOCMYnarbe OpHcagHe
ynpaee npema epahanuma, Hopme 0 RPABHOM HOLONCA]Y HA PAOY U 3AUUMUMU
OpaicagHux cyscoenuxa, npasyu pegopme opacaste ynpase. Y TOCIEIHE
BpeMe CBE Cy 3HAYAQjHUjH aKTHU KOjIMa CE PETYJHINY CTaHIapAud pana
IP)KaBHUX CIyKOEHHKa M CITy)KOeHMUKa eTrKa,” 0y ayhu a ce yrpaso y Toj
o0yacTu yoyaBa MHOTO TIpo0JiemMa Kajia ce pajiy 0 HallMOHATHUM CUCTEMHIMa
Ip>kaBHE agMHUHHUCTpanuje. To jemHa o HEYpaJITHIHUX Tadaka CHCTeMa
BIIaIaBHHE TIPaBa KaJia Ce PaJi 0 BETUKOM OpOjy 3eMajba y CBETY, @ HAPOUIHUTO
y 3eMJbaMa y pa3Bojy ¥ TPAH3HIIH]H.

VY melyHaponne u3Bope cirykKOeHHUYKOT IIpaBa crajajy TpH KaTeropuje
akara: 1) uzeopu xoju pesynuuiy mwyocka npasa, 2) nocebnu melyHapoonu
NpasHU CcManoapou o0 NoNoNCAjy U pady OpPAHCAGHUX CAVIHCOeHUKa U
@dyHKYUOHUCAIY JasHe aomunucmpayuje, u 3) melyopacasru cnopasymiu.

IIpBoM rpymom mokyMmeHata, (Ty HIp. cmamajy Ommra aekiapamuja
o npaBuMa yoBeka Y H u3 1948. ronune, KoHBeHIIM]ja 32 3aIITHTY JBYACKUX
npaBa u ocHoBHUX ciobona CE u3 1950, Iloesba 0 hyHAaMEeHTaTHUM
npaBuMa EY u3 2000. ronune)," ce mopen ypehemwa jbyackux mpasa, yrBphyjy
¥ 0a3MYHU MPUHIKIH MTOCTyNama JpKaBHE aJMUHUCTpAIUje Kajaa cy y
NUTamy Npasa rpahana (HIp. MOMITOBaWkE 3aKOHUTOCTH, IPABHE CUT'YPHOCTH,
HETIOBPEIMBOCT U HEOTYUBOCT JBYACKHX ITpaBa). J{pyra rpyrma akara je 3a Hac
3HaYajHHUja, MOIITO CE CIIENIHjaIHO M KOHKPETHO 0aBH JieNaTHOIINY ApyKaBHE
ynpase (lex specialis). Tpeha rpyna nokymeHaTa ce yrjiaBHOM OIHOCH Ha
KOHKpETHE Mmpobieme u norpede y ogHocuMa nu3mel)y mojeJuHux 3emMalba,
T€ je y T7I00aJIHOM TIPaBHOM CMHCITY Mamber 3Hauaja.

9 OB aKTH Cy 3HAUajHHU 3a PAJIHO MIPABO jep CE HHMa y CTBAPH PETYJIHIIE OTHOC 3alI0CICHUX
rmpeMa pajy, OTHOCHO JUCIMIUIMHA Pajia U MOHAIIaka.

10 Parudukanuja [Tosesbe oz ctpane Cpbuje je o6jaBibena y Co. smucty CLI, 6p. 6/2003.
11 TloBespa je mHaye MOHOBO ycBojeHa 2010. romune, Kaja je 100uIa MpaBHy CHary HUBOY
nene EY, te je u moHOBO 00jaBibena y: Official Journal (maswe: OJ), C 83, ox 30. mapta 2010.
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MelyHnapoau akTH U3 OBe 00JIaCTH MOTY Ce MOJICIIUTH U Ha: YHUBEP3ATHE
u pecuonanre. YHUBEP3AIHH aKTH Cy Mao0Opojar. OcHM MOMEHYTHX TTOBEJha
0 JBYJICKUM TIPaBUMa, Ty CIajajy joll HeKH JoKyMeHTH Y H, kao mito cy:
MehyHaponHu MakT O €KOHOMCKHMM, COLUjAIHUM M KYITYPHHUM IPaBH-
Ma, u3 1966. ronune, Mehynapoaau nakt o rpajaHCKUM ¥ MOTUTHYKUM
npaBuma, u3 1966,'? Koneenyuja YH npomus kopynyuje, w3 2003. rogune,'* n
Cmandapou nonawarea 3a melynapooue jasue ciyxcoe YH, w3 1954, romnne.
VY oBy IpyIry akara cranajy u 1okyMeHTH Mel)yHapomHe opranu3aimmje paga
(MOP), koja mpencTaBba TI00aTHY OpraHU3aIrjy 3a nutama paga. MOP je
1978. ronune ycBojuna Kongenyujy op. 151 o paonum oonocuma y jagHum
cayacbama v [penopyky 6p. 159 o0 paouum oonocuma y jagnum cayxcoama.'’

Kana ce paau o pernoHaHUM U3BOpUMA, [0 OOMMHOCTH U KBAJIUTETY
peryJiaTuBe O jaBHUM ClyKOCHHIIMMa y cBeTY npenmade Caer EBporne u
EBporcka yHwuja.

Caget EBporie noHeo je Hajsehu Opoj HJOoKyMeHaTa W3 OBE OONACTH,
Te ce Moxke pehu na caga Beh oBa opraHmsanuja UMa CBOjEBPCTAH KOOEKC
,, MehYyHapooHoe cyscoenuykoe npasa’ U’y ToMe je jeIUHCTBEH TPUMED
y cBety.'® On onmrux gpokymenara CE, nopen Konsenmuje 3a 3amrury
JBbYJICKUX IIpaBa U OCHOBHHUX CJI000/1a, 32 paJi jABHE a/IMUHUCTpallMje 3HaYajHa
je u EBporicka conmjanna nosesba u3 1961 (peBuaupana 1996). [lopen tora,
YCBOJEHU CY M MHOTH MOCEOHU JOKYMEHTH O MUTAkBUMA CIYKOCHUYKOT
npaBa: Egponcka nogema o nokaanoj camoynpasu, wn3 1985,"7 Pezonyyuja
op. (77)31 o 3awmumu nojeduraya y 00HOCY Ha aKme dOMUHUCIMPAMUBHUX
eracmu,'® Pesonyyuja 6p. P(80)2 o epwery ouckpeyuone eiacmiu 00

12 Tlomenyra nakroBu parudukoBanu cy kox Hac y Jlomatky cit. mucta COPJ - Melynaponau
yrosopwu, 6p. 7/1971.

13 Osga Konsennuja ctynmia je Ha cHary 29. centem6pa 2003. roguHe, a {p)kKaBHa 3ajeTHHALA
CUTI je parudurorana 2005. roguae (Ci. muct CLI — Mehynapoauu yrosopwu, 6p. 12/2005).
14 Standards of Conducts for the International Civil Service, International Civil Service
Commission (1954 - 2001, 2013), United Nations, New York, 2013, <http://icsc.un.org/
resources/pdfs/general/standardsE.pdf>

15 Hama 3emspa HUje paTudukoBasia KoHBeHIH)y, HUTH je ycBojuia [Ipenopyky.

16 O perynaruu CE u3 oe obnactu Buneru suie: Council of Europe, Texts and documents,
http://www.coe.int/t/dghl/standardsetting/cdcj/Administrative%20law/Documents_en.asp;
Vaczi Peter, Sze Df Ajk, The Institution of Good Administration in the Council of Europe,
COEOLA 2008 Conference, Key points and Ideas, Brno, 2007, https:/www.law.muni.cz/
sborniky/cofola2008/files/pdf/sprava/vaczi peter.pdf; 3opuma Bykammnosuh Panojumh,
Esponcku cnysicoenuuru cucmemu, KpUMUHAIHCTHYKO-TIONHIU]CKA akajemuja, beorpan,
2013, ctp. 169.

17 3axoH o parnduxanuju je odjaBisen y Ciryxoenom iucty LI' - Mehynaponau yrosopu,
op. 5/2008.

18 bBpoj y 3arpamy KoJ JOKyMEHaTa KOjUu C€ Tope HaBOJE IPe/CTaBsba TOANHY JOHONICHA.
OBaj TOKYMEHT ce MOKe BUIeTH Ha ajpecH: https://wed.coe.int/p?p=&Ref=Res(77)31&Lang
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cmpane aomunucmpamusnux eracmu,' Ipenopyka (85)13 o uncmumyyuju
ombyocmana,® Ipenopyka (97)7 0 nokanHum jagHum cayxcoama u npasuma
mwuxosux kopucruka,* [penopyka op. (2000)6 o cmamycy jagnux ciyscoenuxa
v Esponu,” Ilpenopyka op. (2000)10 o xodexcuma nocmynara jagHux
cnyacbenuxa (yrpyuyjyhu u mogen Komeke moHamnama jaBHUX CITyKOeHHKa), >
Ilpenopyka op. (2004)20 o cyockom npeucnumugarsy aOMHUCMPATMUGHUX
oonyka,* u Ipenopyka 6p. (2007)7 0 006poj aomunucmpayuju.>

EBpOHCKa yHI/Ija y IloBessn 0O (i)yHI[aMeHTaJ'IHI/IM nmpaBuMa, y 4JI.
41, mpenBuha Kao jemHO Of JBYJCKHX TpaBa - “npaso Ha 00Opy ynpagy*,
a ycTaHOBJbeH je u ,,Eéponcku ynpasenu npocmop®.*® EBporicka yHHja
MMa jeHy O HajKBAJUTETHHUjUX jaBHUX yIIpaBa y CBETY, T€ TEXKH Ja U Y
JpkaBama diaHuiama 06e30e1u UCTH HHUBO.>” YV TOM IHJBY CauyWibeH je U
Esponcku xodexc 00bpoe ynpasnoz nocmynarea/000pe aoMunucmpamusHe
npaxkce (2001),?® a Hexe mHCcTHTYIH]je EY Ccy noHene n cBoje moceOHe Konexce
MocTymnama.”

VY uusby KBaJUTETHOT pa3Boja U pedopMHUcCama ApKaBHE yIPaBe y
Jp>kaBama Koje ou Tpebano aa npuctyne EY, 1992, ronuHe ycTaHOBIbEH je
nporpam CUI'MA (Ilogpuika 3a yHanpeheme BllajlaBuHE U yIpaB/bama -
Support for Improvement in Governance and Management). Y nuramy je
uage=lanEnglish& Ver=original&Site=CM&BackColornternet=C3C3C3&BackColorIntrane
t=EDB021&BackColorLogged=F5D383&direct=true
19 https://wcd.coe.int/com.instranet.InstraServlet?Index=no&command=com.instranet.
CmdBlobGet&InstranetImage=601039&SecMode=1&Docld=674666&Usage=2
20 https://search.coe.int/cm/Pages/result _details.aspx?ObjectID=0900001680506bee
21 https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.
CmdBlobGet&InstranetImage=564967&SecMode=1&Docld=563742&Usage=2
22 https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805¢2d3b
23 https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805¢2¢52
24 https://search.coe.int/cm/Pages/result _details.aspx?ObjectID=09000016805db3 4
25 https://search.coe.int/cm/Pages/result _details.aspx?ObjectID=09000016805d5bb1
26 Bupern Bume: European Parlament, EU Administrative Law, http://www.europarl.
europa.cu/RegData/etudes/ATAG/2015/519207/IPOL_ATA(2015)519207_EN.pdf; 3.
Byxkammurosuh Panojuunh, op. cit, ctp. 33.

27 O agAMUHHCTPATHBHUM CHCTEMHUMa 3eMasba wiaHuna EY Bugetu Bume: 4omunucmpayuja
u Oparcasra cayacoa y 27 opoicasa wianuya EY, Brupo 3a miiaHupame U Mel)yHapoHe oCJIoBe
(B2), Tenepanuu mupexropar 3a jaBHy ynpaBy U JpkaBHY ciyx0y, 2008, <http://www.suk.
gov.rs/dotAsset/12238.pdf>.

28  The European Code of Good Administrative Behaviour of the European Ombudsman,
subsequently adopted by the European Parliament as Resolution C5-0438/2000-2000/2212
(COS).

29 Hup: Code of good administrative behaviour for staff of the European Commission in
their relations with the public (OJ L 267, 20 Oct. 2000). O kBanuTety jaBHe ynpase y EY
puzery Buie: 3. Bykammuosuh Pamojunh, op. cit, ctp. 171; Human Resources for Effective
Administration in a Globalized World, Unitee Nation, 2005, ctp. 27.
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3ajenunuka naunujaruea OECD u EBponcke YHuje, Koja npyska HOAPIIKY
jagamy jaBHUX yIIpaBa W IOMa)ke y cipoBol)emy pedopMH yIpaBbama y
MOTEHIIMjaJIHUM JIp’)KaBama 3a mpuctyname EY u 3eMipama y CycencTsy.
CUI'MA je nonena HU3 JOKyMeHaTa, Mel)y KojuMa cy HIIp. HApPOUUTO 3HAYAjHU
- Ilpunyunu jagne ynpase HamerseHu 3eMbama y npoyecy npuopyrCusara
Ey30

3. IIpaBuu crangapau YH u MOP o jaBHuM cj1y:k0eHUIITUMA

Kao mrro cmo Beh nomenysu, mpBa rope HoMeHyTa rpyrna J0KyMeHaTa
VYH yrnaBHOM ce 0aBU JbYJICKUM TIpaBUMa U IHXOBOM pa3paiaoM. Y THM
JOKYMEHTUMA TI0 TIPaBUIy HeMa MOCeOHUX JIeTasba O pajay U MOJI0XKajy
JIp’)KaBHE YIIpaBe, a ako MOCTOoje, Te Ope/I0e Cy OIIITEr KapaKTepa v Be3yjy
ce 3a reHepaiHo (yHKIMOHHUCAHkE JbYACKUX paBa. Tako ce HIp. y Wi 7
Ommre aexiiapanuje o mpaBuMa doseka npeasuba cienehe: ,,(1) Cu cy
IpeJ1 3aKOHOM jeTHAKHK M MMajy IpaBo 0e3 MKaKBe Pa3juKe Ha MOJjeHaKY
3amTUTY 3akoHa. (2) CBU MMajy IpaBO HA jeMHAKY 3aIITUTY IMPOTHB OUIIO
KaKBe JIUCKPUMHHAIIM]jE KOjOM ce KpIu oBa Jleknapaiuja u mpoTHB CBAKOT
MOJICTUIAa Ha OBAaKBY AMCKpuMuHaIujy. ' OBaj uman [lexnapauuje
MpeJCTaB/ba MPBEHCTBEHO MHCTPYKIUjy 3a OpraHe jaBHE yIpaBe, KOju
HajyyecTanuje y ApXKaBH OIy4yjy O MmpaBuma TpaljaHa, ajau ce OIHOCH U
Ha cBe JpyTe cybjekTe (cymoBe u octaje). Ha nmpxkaBHY ympaBy ce OTHOCH
u wr. 2 [lakTa o rpahaHCKHM W TTOJTUTHIKHM IMpaBuUMa. ¥ CT. 3 TOT WiaHa
npenBuha ce 1a ce ApKaBe WIaHHIE 00aBe3yjy 1a: a) 006e30ee CBaKoM NIy
4uja rpasa u cio06oje npusHare oBuM [lakTom Oymy moBpehenu na pacmomnaxke
MpaBOM JICJIOTBOPHE *kaj0e Yak U OHJa Kajua Ou MoBpeay MOYHMHUIIA Ul
KOja cy pazuia y obaswsary ceojux ciysicoenux oyscnocmu (uctakao C. J), 0)
00e30ee 1a HaUIe)KHA CYJICKA, YApagHAd VI 3aKOHO/IaBHA WITH CBaKa JIpyra
BIIACT KOja je mpeMa 3aKOHOJJABCTBY JIPXKaBe HA/IJIIKHA, PelliaBa o paBy JUIa
KOja yioxke xanly 1 Ja pa3Bujajy MOryhHOCTH TpUMEHE CY/ICKHX MPaBHUX
JIEKOBa, 11) 1a 00e30e1e 1a HaUIeXKHE BIIACTH NOCHYNE NO C8AKOJ JicaOuU Koja
ce yCBOjH Kao onpaszana.*? Jlakie, ceM IITo ce OHOCE Ha Jby/ICKa ITpaBa, OBE
HOPME IIPE/ICTaBIbajy ¥ OMIITH IPAaBHHU OKBUP 3a paJl jaBHE aIMUHUCTpaIIHje.

[ojenuuu nokymentu Y H canpixe u koHkpeTHuje oapeaode. To je Hip.
Konsenyuja npomue kopynyuje, n3 2003. roqune. Kopymmuja je mHaue jemax

30 Bunertu Bue: Principles of public administration, SIGMA, http://www.sigmaweb.org/
publications/principles-public-administration.htm#;, op. cit, ctp. 46.

31 VY TOM KOHTEKCTY BUJETH

u 4. 2 TTakra 0 €eKOHOMCKHM, COLMjaTHUM U KYJITYPHHM [IpaBUMa.

32 Taxkole, 3Hauajan je u wi. 26 [lakra, KOjUM ce rapaHTyje MPaBO Ha jeTHAKY 3aKOHCKY
3aIITHTY.
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on HajBehux mpodsiemMa KojH ,,paszjena™ MHOTE CUCTEME JIp)KaBHE yIpaBe
y cBeTy. Y 4il. 7 KOHBEHIHje (ITOHACITIOB: JaBHA ympaBa), HaBOaH ce: ,,(1)
Caaka np>kaBa yroBopHHIIa HacTojahe Aa, Tae je moTpeOHO U y CKJIaay ca
OCHOBHHM Ha4eJIMMa CBOT TPABHOT CHCTEMa, YCBOjHU, OJpKaBa 1 jada CHCTEME
aHTa)X0Bama, 3al0lllJbaBamba, 3aJpKaBama, yHanpehuBama 1 IeH3HOHUCAbha
Ip)KaBHUX CIIY)KOGHUKa M, TA€ je NOTpeOHO, APYyruX Heu3aOpaHHUX
jaBHMX (DYHKIIMOHEpaA: (a) KOjU Ce 3aCHHBAjy Ha HayeMMa e(PUKaCHOCTH,
TPAHCIAPEHTHOCTH M O00jEKTHUBHHUX KPHUTEPHjyMa Kao IITO Cy PE3yITaTH
paza, MpaBUYHOCT U CTPYUYHOCT; (0) KOju 00yXBaTajy oaroBapajyhe mocrymnke
n300pa u 00yKe IojeArHaIa 3a jaBHE (PYHKIIH]jE KOje Ce CMaTpajy HapOunuTO
MOAJIOKHUM KOPYIIHjH, T€ TPEMELITa], TAC je HOTPeOHO, TUX MOjeAMHALA Ha
npyre GyHK1Hje; (B) KOjuMa ce TIOACTUIY aJieKBaTHO HarpahuBame v IpaBUIHH
pacrnoHu 1ara, y3 Boheme padyHa o cTerneHy eKOHOMCKE pa3BHjEHOCTH
Ip’KaBe YTOBOPHHUIIE; (T) KOJUMa Ce MOJACTUIY IIPOTpaMu 00pa3oBama M 00yKe
Kojuma ce omoryhasa ciyxOeHUIIMMa J]a UCITYHE KPUTEPHjyMe KOPEKTHOT,
YaCHOT U MPaBUITHOT BPIIeHa jaBHUX (PYHKIHja 1 KOjuMa UM ce 00e30ehyje
crienMjaan3oBaHa 1 oarosapajyha o0yka kako Ou nosehanu cBect o puzuuMa
KOpYIILHje CBOjJCTBEHUM Yy BplIewy THX (yHKIHUja. TakBu nmporpamu ce
MOT'Y ITO3MBATH Ha KOJICKCE MJIU CTaHJap/e MOHAIIakha KOjU e IPUMEY]Y
y THM oOmactuMa.” Y diI. 8, KOju TOBOPH O KOJEKCHMA TTOHAIIakha jaBHUX
(dynkumonepa, npensuba ce: ,,(1) Y musey 60opde mpoTuB Kopymilyje, cBaka
Ap>kaBa yropopHuna yHanpehusahe, namel)y ocranor, HHTETPUTET, MO TEHE
1 OATOBOPHOCT jaBHUX (PYHKLIMOHEPA, Y CKJIay ca OCHOBHMUM Ha4eJINMa CBOT
npasHor cuctema. (2) [ToceOHO, cBaka aprkaBa yroBopHuia Hactojahe mna 'y
OKBHUPY CBOT' HHCTUTYIIHOHAIHOT W MPABHOI CHCTEMa MPHUMEHYje KOJeKce
WM CTaHIap/e MOHAIamka 33 KOPEKTHO, YaCHO M ITPABHITHO 00aBJbarbe jaBHIX
¢dbynkamja.”

ITomrro ce mocne Jlpyror cBeTckor para 3HadajHo moBehao Opoj
MehyHapogHux cinyxoenunka, YH cy 1954. ronune caunHuie IOMEHYTE
- Cmanoapoe nonawarea 3a meljynapooue jasue caysxcoe YH (xoju cy y
MeljyBpeMeHy BHIlie yTa peBuaupanu, nocieamu myT 2013. ronune).” vV
9. 1 ¢1. 2 Crangapaa, mpBH IMyT Ha ce MehyHapoaHOM HUBOY MPOIHUCY]Y
NPUHIMIYN paja jaBHE aJMUHHUCTpALHje: KOMIETEeHTHOCT, HHTETPHUTET,
HETIPUCTPACHOCT, HE3aBUCHOCT U IUCKpennja. Mictuye ce na Ou, M3Ha cBETa,
MehyHapoaHu cay>KO0eHUIH Tpedao Aa CryXxe naeaauMa MUpa, MOLITOBaba
(byHAaMEHTaIHUX IpaBa, EKOHOMCKOT 1 COLMjaJTHOT porpeca 1 MelyHapoaHe
capanme. [lopen Tora, Crannapauma ce netajbHuje paspalyjy moMeHyTH
MIPUHIUIHN (aKT ©Ma 54 daHa), mTo he kacHuje, kao mTo hemMo BumeTn OUTH
netaspHO perynucano u nokymeHTuMa CE u EY. Kana je y nurtamy nematHocT

33 Standards of Conducts for the International Civil Service, op. cit.
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melyHapoaHux ciyxOennka, Ctanaapau Y H jonr Harnamasajy MHTETPUTET,
00aBe3y J10jaTHOCTH, HE3aBHCHOCTH, TOJICPAHTHOT MPHUCTYTIA, jeITHAKOT
MOCTYTama, 3a0panHy 37I0CTaBJbakba U 3J10ynoTpede PpyHKIHje, n3deraBame
KoH(IIMKTa WHTEpeca, 3a0paHy 310ynoTpede nHpopMaIfja u MO3HIHje,
KacHHjer uckopuiThaBama 1mooxaja, 3a0pany o0aBbarmba J0AaTHUX MOCI0BA
(MHKOMIATHOMIIHKX ca 00aBJbamkbeM (DYHKIIH]E), a OTPAHHYCHO j€ U TPUMAahe
MOKJIOHA M APYTUX KOPUCTH.

MelhyHapoaHa opranu3aiiyja paja Hje u3riieaa skeeira MHOTO Ja ce
MeIlia y paJi Ip>kaBHE yIpaBe (300T Crieru(pUIHOCTH ITOCIIOBA U IeTaTHOCTH
0] HAIIMOHATHOT 3HAuaja), TAKO JIa je JOHea CaMo JIBa TOMEHYTa JIOKYMEHTa
0 JIp>KaBHO] anMuHuUCTpanuju, 1978. roqune. Kousenyuja op. 151 o paonum
00HOCUMA Y JagHuM cydcoama je y cTBapu nocBeheHa caMo 3alITHUTH IIpaBa
Ha OpPraHM30Bame M MOCTYNIMMA 32 YTBphUBambe yCcloBa 3alollbaBamba
y jaBHEM ciyx0ama.’* Korsenmujom ce ypelyje penatuBHO Manu Gpoj
MHUTama: MPaBO Ha OPraHU30Bame, MpaBa OpPraHHU3alMja 3aroCiICHHX,
peryiucame yCJioBa 3anolijbaBama (MPaBo Ha KOHCIYyTOBame), rpal)aHcka u
MOJIUTUYKA ITpaBa 3all0CICHUX Y jJaBHOM CEKTOPY Y QYHKIIM]U CHHIUKATHOT
OpaBaHW30Bama M pelaBame UCTUX crmopoBa.® TIpema ui. 1, Konsennuja
ce MpUMEHyje Ha CBE 0C00€ KOje 3aIloll/baBajy jaBHE BIACTH y OHO] MEPH
Yy KOjOj ce TOBOJBHHjE onpende u3 ocTanuxX MelyHapoIHUX KOHBEHITH]ja
KOje Ce OJIHOCE Ha pajl He PUMEY]y Ha HhbHX. JIeNTMMHUYHO Ce OTHOCH U Ha
BHCOKE JIpyKaBHE PYHKIIMOHEPE, a TO3BOJHCHO j€ OrpaHUYCHHE Kajia ce paju
0 TIOJIMIUJH ¥ OPY)KAHUM CHarama.

Haj3navajHuje y 0B0j KOHBEHIUjH j€ ILITO CE jaCHO MPOKJIaMyje MpaBo
Ha OpraHW30BamE JIPKABHUX CIyKOCHHMKa W yTBphyje 3abpaHa aHTH-
cHHAMKaTHe auckpumuHaruje.’® IIpensubha ce u ga opranusanmje jaBHUX
CITy>KOCHHMKa y>KMBajy MOTITYHY HE3aBHCHOCT O]l jaBHUX OpraHa W 3alTUTy
O]l OMeTama y pajy u opranuzoBamy (41 5). Takole, ycTaHOBIbaBajy ce
OJIAKILHUIE 332 CHHAMKAJIHE MPEICTaBHUKE jaBHUX ClIykOeHuKa (4. 6), Te

34 Ilyn Ha3uB KoHBeHIMje je: KoHBeHIM]a 0 3aIITUTH IIpaBa Ha OPraHH30BaLE U IPOLSIY PU
3a yTBphHBare ycioBa paJHOT OJHOCA Y jJaBHUM CITyXOama.

35 Ilpenopyka dakrnukn paspahyje KomBenumjy m mma camo 4 wirana. OxpHocu ce
Ha Tporenypy u30opa NpeCTaBHUKA 3alOCIEHHX ¥ IHUXOBHUX OpraHm3aldja y CBPXY
IIperoBapama.

36 Unan 4. Konsennwmje mracu: 1. JaBHM ciry:kOeHUIM yXWBajy oarosapajyhy 3amrTury
Ol AHTU-CHHJAMKAIHE JWCKPHMHUHAIMjE y TIIOIIeAy HHXOBOT 3alolubaBama. 2. Taksa
3aIITHTA Ce IPUMEmbyje TOCeOHO Ha aKTHBHOCTH KOje MMajy CBpPXY: (@) Jia ce 3aronubaBambe
JaBHHX CIIy)KOEHHKA YCIIOBH I-HXOBHM HENPHUAPYKHBABEM WINM HCTYNAHEM W3 WIAHCTBA
OpraHu3alyje jaBHUX CIy)kOeHnKa; (0) 1a ce 1a 0TKa3 WK Ha IpyTH HAYWH CTBOPE Ipeipacyie
IIpeMa jaBHOM CIIy)KOEHHKY 300T WIAHCTBA y OpraHU3aLMjU jaBHUX CITyKOEHWKa, WIn 300r
yuentha y peloBHIM aKTHBHOCTHMA TaKBE OpraHH3aIHje.
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MOTYRHOCT KOJIEKTUBHOT TpEeroBapama 0 YCIOBHMA pajia U 3aroll/baBamka
(a1. 7). CriopoBH y Be3H THM pernraBahe ce mperoBopruMa Wi MUPHUM Ty TeM
(. 8). KonBeHIIMjoM ce y cTBapH IpBH YT Ha Mel)yHapOTHOM HUBOY 32 OBY
KaTeropujy 3amnocieHuX npeABuljajy KoJeKTHBHA MpaBa U3 paJHoT OJHOCa,
LITO je 10 HelaBHO OmiIo HezaMuciinBo. Kao mTo cMo momMeHyIn, BEKOBUMa
je 3a MpUBUJIETH]E KOje je TOBJIAYMIIO BPIICHC jABHE BJIACTH, IICHA Ouja
yckpahnBame KOJEKTUBHUX paJHUX TpaBa U epUKacHE MpaBHE 3allITUTE
IpaBa U3 paJHOT OJTHOCA.

4. EBpornicko npaBo 0 jaBHUM CJIY:KO0eHHIIHMA

Kao mro cMo panuje pexiu, eBpOoICKO IPaBo 0 jaABHUM CIyXKOeHHLIMA
caJpxaHo je y perynatusu EBporcke ynuje u Casera EBporie (1 jokymMeHTHMA
CUI'MA). IIpu Tome, perynatusa CE je 3HaTHO 0OMMHUja U IPUMEIbYje ce
Ha Behu Opoj 3emasba, a uamel)y ocrajor u Ha 3emJbe ianuie EY.?

EBporicko mpaBo 0 jaBHUM clyKOCHHIIMMAa YHHE YETHPH BpPCTE
IOKyMeHata: ) axmu xoju ypehyjy (paouu) cmamyc jaguux ciyicoOenuxa,
2) 0oKyMeHmu Koju pe2yiuuly Haueid 0elosdrba jagHe ynpaese, 3) emuyKu
Kodekcu, 4) akmu 0 00HOCY ynpage u cyocmeda. Y OKBUPY OBE peryJaTHBE,
pasnuKyje ce JOKyMEHTH KOj! YMHE T3B. TBpAO (00aBe3yjyhe) mpaso - moBesbe,
KOHBEHIIM]e U Ipyru obaBesyjyhu aktu (y EY cy To u ypende u qupekTuBe)
U ,,MEKO IpaBo‘* (IIperopyKe, pe30Iyje, eTHUKH KOJICKCH).

Kao mrro cmo Beh pexin, I1paBo EBporicke yHHje 6a3upa ce Ha KOHIIETITY
,,000pe ynpase*. Konnent “mo0Ope ympase” mocTeneHo ¢y neduHucaie
apxase EY u ykisyuen je y IToBesby o ocHoBHMM npaBumMa EVY.*® TIpema
yi. 41 Iloesbe EY o ¢pynnamentrannum npaBuma, ,,CBaKo JHUIE ©Ma IPaBO
Ha HEMPUCTpacaH, MOIITCH U OJaroBpeMeH TPeTMaH HEroBUX, OJTHOCHO
IBEHUX CTBApH y MHCTUTYLHjaMa U Tenuma YHuje.” [Ipema dopTrcakucy,
»JloOpa ympaBa (IITO HEKW 30BY W KOPUCHOM aIMHUHHUCTPAIIN]jOM) 3HAYH Ja
Cy “opraHu ympase AYy>KHHU J1a Bpiue oByanrhema U OATOBOPHOCTH KOja Cy
UM TOBepeHa noctojehnM 3akoHMMa M MpoHUcKHMa, apkehn ce mpuMapHo
KOHIIETITa TpaBa, Ha TaKaB HAuUWH Ja ce n30erHe mpeTepaHo KpyTa IpuMeHa
3aKOHCKHUX mpormuca. J[pyrum peunma, He camo jJa Ou Tpedalio 1a u3berapajy

37 CE oxymsa 49, a EY 28 npxasa (axo paaynamo n Bennky Bpuranujy).

38 O mpasy Ha n06py ynpaBy y EY Bumie Buie: Rob Widdershoven & Milan Remac, op cit,
str. 403; Juli Ponece, Good Administration and Administrative Procedures, Indiana Journal of
Global Legal Studies, Vol. 12, No. 2, 2005, ctp. 559, Vasilica Negrut, The Europeanization
of Public Administration through the General Principles of Good Administration, Acta
Universitatis Danubius, Vol. VII, No. 2/2011, ctp. 6.
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OMJI0 KaKaB HETOIITEH JIOKTPUHAPHU MPUCTYTI, Beh 1 1a Mopajy 1a HacToje
Jla TIPHUIIAro/ie 3aKOHCKE MPOITUCE COIHjaTHO] B EKOHOMCKO] peasHOCTH.

VY mpakcu ce moBpene mpaa Ha JOOpY ympaBy HE BpIIEe camo
HETMOIITOBAKHEM U KPIICHeM Jieriuciatuee EY M OCHOBHUX MPHHIIKIIA ,,I00pe
ynpase®, Beh u npomyirameM ja ce paau caBecHo U nourteHo.*” OcHOBHE
WHCTHUTYIIHje Koje mTuTe rpahane ox osaksux nospena y EVY cy, mopen
HanMoHanHUX cynosa, Cyxa npasne u OMOyacman EVY.

IIpema ui. 43. [loesse EY, “CBaku rpahannn YHHje 1 CBaKO (GU3UIKO
WJTY TIPaBHO JIAIIE KOje MMa MPeONBAJIHIITE UITH CITy KOEHO CETUIIITE Y HEKOj
Ip’KaBU YJaHWIM, UMa mpaBo Aa OmMOxycMaHy YHHje NPHjaBH CllydajeBe
HEMPABUIIHOCTH y paay MHCTUTYLMja UM oprana 3ajenHuue, uzy3sumajyhu
nputom Cyn npaeae u Cyj NmpBe UHCTaHIE Kaja JeNyjy Y CBOJCTBY
cyma.*! TlpunukoM oremuBama akara yrnpase OMOyacMaH ce pyKOBOIN
MIPUHITUTIAMA U3 E8ponckoe kooekca 000poe ynpaeHoz nocmynared, Koju je
2001. ronuae moueo EBporicku mapimameHT. Kogekcom ce mpyskajy cMepHUIIe
0 MPaKTHYHUM KOpaluMa Koje Ou Tpedaro mpeaysetu ia Ou ce MoCTUTrao
00JbH YUMHAK, TPAHCIIAPEHTHOCT U OATOBOPHOCT ympase. Takole, moMume
ce u 1a ,,Kozxekc rpahannma nmomake aa 100HMjy yBU y CTaHIapAe Y yIpaBu
KOje MMajy MmpaBo ouekuBatu o HHCTUTYIHja EY-a“.* Koaekc npokiamyje
u paszpahyje cnenehe nmpuHITHIIE: 3aKOHUTOCT, 3a0paHa THUCKPUMHUHAIIH]E,
CpPa3MEepHOCT U CBPCHUCXOJHOCT, 3a0paHa 3JI0ynoTpede U mpekopadyermha
oBnamhema, HEMPUCTPACHOCT M CAMOCTAIHOCT, 00JeKTUBHOCT, JTIOCICTHOCT
1 TIOILITOBAE OMPAaBAaHUX OYEKHBaba, IPABUYHOCT, yUTHBOCT, HCIIPABIbahe
npomnycra, kopuirheme je3uka u mucMa Koje rpahjanuH pasyMme, U3AaBame
MOTBP/IC O pUjeMy, obaBe3a nmpociehrBama HaIJISKHO] CITYKOH HHCTUTYIIH]E
¥ TIoMOh y UcTipaBJbamby MOgHECaKa, TpaBo rpaljannHa ga Oyae caciuymaH u
Ila /1aje u3jaBe, pa3yMHHU POK 3a JIOHOIIEHE OTyKa, 00pa3jarame OIITyKe,
00aBE3HOCT MOYKE O MPABHOM CPEJICTBY, IOCTABIbAE OJIIYKE, 3alITHTA
rmojiaTaka O JIMYHOCTH, IpyXKamke MH(POpManuja O MOCTYIKY, MPUCTYII

39 WU3: Theodore Fortsakis: Principles Governing Good Administration, European Public
Law, Volume 11, Issue 2. Kluwer Law International, 2005. ctp. 207 (nmpema Vaczi Peter, Sze
Df Ajk, op. cit, ctp. 2).

40 Buperu Buiue: V. Negrut, op. cit, ctp. 6.

41 UYnanom 228. YroBopa o ¢dyHkumonucamy Eyporicke ynuje, Eyporckn omOyncMan
opnamihieH je 3a crpoBolermbe HcTpara 0 HEMPAaBUIHOCTAMA Y JICJIOBakY yIIpaBe Kaja je ped
0 MHCTUTYyIWjaMa, TelliMa, cIykbama W areHiujama YHuje, ¢ usyserkom Cyna EBporicke
YHUje Yy H3BpLIaBamy HErOBUX IpaBOCyAHUX obiamhema. CBaku rpahannH YHUje HMa
MIpaBoO J1a YIOKH NpUTyxOy (mpuroBop) omOyrncMany. Mmak, omOyncMan Huje oBiamrheH
Ha JIOHOLIEH-E NpaBHO oOaBe3yjyhux omryka. Bunern Bumie: Eyponcku kodekc o 0obpom
noHawawy 3anocieHux y opacasnoj ynpasu, Eyponcku omOyncman, EY, 2015, ctp. 5.

42 Kogmekc Huje mpaBHO obaBe3dyjyhu akr. O rope HaBeJeHOM BHIETH BuIe: Eyponcku
KOOeKc 0 000pOM NOHAWLAILY 3aNOCIEHUX ) OPIICABHO] Ynpasu, op. cit, cTp. 2. 1 6.
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nHpopMalrjaMa O jaBHOT 3Hauaja, Bolewe onrosapajyhe eBuicHIIH]e, IPABO
Ha puTyK0€e 360r kpiema Komekca.*

[punamune “modpe ynpase” EY npuxsaruna je u CUI'MA, Te ux je n
yrpajnia y cBoje TOKYMEHTE U pakcy. 3aXBasbyjyhu TOMe OHU CY 3a5KUBEIH
Uy 3eMJbaMa Koje cy y MehyBpemeHy nocraje wianune EVY, a mocreneHo ce
yrpalyjy y 3aKOHOJaBCTBO 3eMaJjba KaHAMaTa 3a 4wiaHCTBO y EV.

Hoxymentu Casetra EBporme cy HajOpojHHjHM U BeoMa IPEIHU3HO
perynumy Takopehu cBe OMTHE aclieKTe craryca M pajia Jp:KaBHHUX
cryxxOennka. Kao u xon EY, ocHOBHU 1HJb perynaTuse je ia ce o0e30enn
KBaJIUTETHA - ,,j00pa ynpasa™ (axMuauctpaunuja). [Ipu Tome, Caser ce
He (oKycHpa camo Ha ynpaBHE akTe, Beh U Ha mocTyname opraHa ynpase
(pyuximronucame yripase).** TIpocTop HaM He J03B0JbABA Ja CE JETAJHHO
yHyImramo y 1enokynuy peryiaruBy CE (OIITO ce TUM TOKYMEHTHMA
NeTIFHO paszpalyyjy u 006pa3iaxy MocTaB/FeHN MPUHIIAITN), TAKO J1a heMo ce
YKpaTKO OCBPHYTH Ha Haj3HAYajHUj€ IOKYMEHTE Y PaJIHONIPABHOM KOHTEKCTY.

Pesonyyuja (77)31 o 3awmumu nojedunaya y oOHOCY HA axkme
aomMuHuUCmpamuenux eracmu, nfoHeTta je jom 1977. ronune. Kao cBpxa oBor
JIOKYMEHTa HaBOJIH C€ Jia ce 00e30e1n KOPEKTHOCT Y OJJHOCUMA u3Melhy
rojeInHaIa U aJIMUHUCTPATUBHE BiacTu (mpeamOyia, cT. 2)._Llusb je u
3amTuTa 0coda o MoBpela y aJIMHHUCTPATUBHUM IMPOIEypaMa Koje ce
JUPEKTHO OJ[pa)kaBajy Ha FHXOBA Mpasa, ciodoae u uHTepece. [locraBiba
ce 3axTeB 3a JI00py U erKacHy aJMHHHUCTpAIHjy, Koja he moctymnaTu ca
HajsehuM MoryhMM HUBOOM KOPEKTHOCTH (ZlofaTak, CcT. 2). Y nomaTky
Pesonyiuje ycraHoBibaBajy ce u odpasnaxy cieneha mpapa crpaHaka: 1)
paBo Ja ce Oyje caciyliaH, 2) MpUCTy HHpopMaldjama, 3) mpaBo Ha moMoh
U TIpeNcTaBIbame, 4) MpaBo Ha 00pa3IoKeHkE pasiiora JOHOIICHA aKTa, 5)
MpaBo Ha MPABHO CPEJCTBO MPOTHB OITyKE aIMUHUCTPAIH]E.

Ilpenopyka op. P(85)13 o uncmumyyuju obyocmana: Umajyhu y
BUY MOIYHHOCT rpelaka 1 MaHa Ha CTPaHH aJIMUHUCTPATUBHHUX BIACTH Y
MOTJIeAY 3alITHTE TOjeAMHALA O]l BBHXOBOT MOCTYTamka, T€ CBE KOMIICKCHU]Y
MOJIEpHY aIMUHUCTPAIIN]Y, ApKaBaMa YaHUI[aMa TpeJiIaxe ce Jia yCrocTaBe
WHCTUTYLIH]y oMOyJIcMaHa, Ha HAIITHOHAITHOM, PETHOHATTHOM, JIOKAJTHOM TN
3a HUBO MOCeOHMX TO/Ipydja jaBHE aAMUHUCTpanje (mpeamOyna, Tad. 7, Tad.
6 TOKYMEHTA).

Jenna ox Haj3HAYAjHUjUX 32 ypeheme osIokKaja i paJHOTr CTaTyca jaBHUX
cnyxxOenuka je [lpenopyra op. (2000)6 o cmamycy jaguux cayscoenurxa y
Esponu. Ilpema cr. 4 [IpeamOyJie TOT akTa, .. yCIIOCTABIhAHE TEMOKPATCKUX
WHCTHUTYIIM]ja 3aXTeBa TaKBY jaBHY aIMHHHCTpAIH]y KOja Ce MOKOpaBa

43 Cpaku on1 oBux npuHnuna je y Kogekcy aerapHoO 00pa3iioxkeH.
44 Buperu Buie: Vaczi Peter, Sze Df Ajk, op. cit, ctp. 7u 8.
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BJIaJIABUHU MIpaBa, HEYTPAIHA je U JIojaTHa JEeMOKPATCKUM HHCTUTYIIHjaMa
1 OITHOCH C€ ca MOMITOBAkEM ITpeMa JpyInMa Kojuma ¢y xu'. [Ipenopyka mma
y BUAY U TPEH/I Y €BPOIICKUM 3eMJbaMa pedopMIcama jaBHe yIIpaBe, Yiju Ou
nnJbeBH Tpebdao na Oyay: 1) aa ce moeha emkacHOCT 1 2) MPOAYKTHBHOCT,
Kao U 3) craHAapau yciuyra npema jaBHocTH (cT. 8 mpeamOyuie). [Ipema ctaBy
2, noxatka [Ipemnopyke: ,,jaBHU CITy>)KOSHHIIN Cy OMIIO KOJU 4JIaHOBH 0c00Jba,
AHTa)KOBaHU OWJIO 1O OCHOBY 3aKOHA WJIM YrOBOpa, 3alOCICHH Of] CTPaHe
P KaBHUX BJIACTH WJIM Y OpraHWMA 4YHja Iiata ce urutahyje u3 apkaBHOT
OyueTa, nCkJpyuyjyhu n3abpaHe TpeACcTaBHUKE M ofpeheHe kareropuje
oco0Jba 3a Koje Baxke crienujarau nponuch.” [Ipenopykom ce KoHCTaTyje na
MoCTOje ABa ciaykOennuka cuctema y EBponu: 1) yroopuu u 2) kapujepuu. 1
3ajenaH u ipyru cuctem Ou Tpebano na Baxe cienehu npununu: 1) npaBHu
OKBUD (MOpa OMTH YCTaHOBJHEH 3aKOHOM HJIM KOJIEKTUBHUM yYTOBOPOM), 2)
BJIACT OITOBOPHA 32 jaBHE CIIYKOCHUKE (YIIpaBJbahe YIIPABOM OU T€HEPATHO
Tpebano na Oy/e 3a7aTak ap)kaBe, Te 1a ce n30erHe KOHMIUKT OJrOBOPHOCTH
n3Mel)y mojenmHUX opranHa), 3) KaTeropuje M HIUBOM jaBHUX CIY)KOSHUKa
(neduHucanu y cBeTiny QyHKIHUje KOjy 00aBJbajy, a MOBE3aHO Ca HUBOOM
OJICOBOPHOCTH TOCJIOBA); 4) YCJIOBH M 3aXTEBH 3a 3alOllJbaBame (jeHAK
NPUCTYT MO3UIMjaMa/TIOCIIOBUMa, CelIeKIMja 3aCHOBaHa Ha 3acilyrama,
(hep 1 OTBOpPEHO HAIMETAKHE U OJICYCTBO JUCKITUMUHAIIH]E); 5) TpOIeaypa
3aIoIbaBama (0TBOPEHa, TPAaHCIAPEHTHA, Ca JACHUM IIpaBHIINMa, TaKo J1a
HajOoJBM KaHAUAAT Oy/ie u3a0dpaH); 6) pacropelBame jJaBHUX CITYKOCHHUKA
(3amocnenu He Ou Tpebaso na Oyay npememTeHn 0e3 BbUXOBE CarJlaCHOCTH,
OCHM aKO TO 3aXTE€Ba jaABHU HHTEPEC UJTU 3aXTEBU JJ00pe aIMUHHUCTPAIIU]E; Y
CBAKOM CJIyuajy MpeMeIITaj He O cMeo J1a IPe/ICTaB/ba CKPUBEHY CaHKIU]Y
U IPOTHB TOTA 3aIIOCIEHH Ha PACHOJIaray MOpa UMAaTH CPEACTBO NPaBHE
3amtute); 7) yHanpehema (3acHOBaHa Ha 3aciyraMa); 8) mpaBa (UcTa Kao U
3a cBe rpalhaHe; MOJMTUYKA TIpaBa U MPaBO HA CHHIUKAIHO yIPYKHBaHE
MOTYy C€ CaMO M3y3€THO OIPaHMYUTH Y CKJIaay ca 3aKOHOM, KOJHKO je TO
HEOIXO/HO Jia OU ce Ha oxroBapajyhu HaYWH M3BpIIWJA jaBHA (YHKIIU]a),
9) 3abpana quCKpUMHHAaIKje (0 CBUM OCHOBMMA, a HAPOUUTO Y BE3H ca
MMPHUCTYTIOM TIOCIIOBUMa M yHampehemuma), 10) mapTUmuanyja jaBHIX
ciyxx0eHunka (Tpedano 6u yHanpehuBaTr MOryhHOCT KOHCYJTOBamka 0co0Iba
MPUITMKOM JIOHOIIEHa OJUTyKa O OpraHU3alujH, CTPYKTYPH U PUHIUITHMA
KOjH ce OJJHOCE Ha BplIeHke BuxoBe (yHKuuje); 11) counjanna 3amrura
(npxaBe unanuie Ou Tpebao na o0e30ene ColujaliHy 3alITUTY jaBHUX
cnykOeHuKa, ykipyuyjyhu u mensmje); 12) 3apana (anexkBaTHa 3apaja
CIIpaM OATOBOPHOCTH W (PYHKIIH]jE; JOBOJbHA - TAKO Ja CE CIIyKOCHHITH
HE JI0OBOJIE y PU3UK KOPYIIIUje WIJIM aHTaKOBamba Yy aKTHBHOCTUMA KOje Cy
WHKOMITATHOMITHE Ca BPIICHEM jJaBHUX AYKHOCTH); 13) my>kHOCTH (y BpIICHY
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cBoje pyHKIHje ciy)OeHuIu Ou Tpedaso na nomTyjy cienche npuHiumne:
BJIaJIaBHHA TIPaBa, JIOjaTHOCT IEMOKPATCKUM WHCTHTYIHjaMa, TUCKPEIHja,
HEYTPaITHOCT, HETIPUCTPACHOCT, YBa)KaBambe XHjepapXxujcke cyoopanHanmje,
MOIITOBAKE JABHOCTH U OJTOBOPHOCT); 14) MUCIUIIIMHCKA OJTOBOPHOCT
(cmy>xOeHHMLIM Cy OATrOBOPHH 3a H3BpIICHE IOCTaBJHEHHUX 3a/aTaKa;
HEU3BPILEHE M0CI0Ba HAMEPHO MM 0e3 HaMepe MOoApa3yMeBa MO3UBAE
Ha OJATOBOPHOCT; AUCHHUIIIIMHCKH MMOCTYIIaK MOpa outn KOHTPAJAUKTOpPAaH,
yKJByuyjyhu mpaBo Ha ogOpany; jaBHH CIIY>KOSHHUK UMa ITPaBo Ja Ta 3acTyIa
MIPEICTaBHUK KOTa OH n3adepe; NUCIUITIINHCKA aKI[ija Mopa OMTH 3aKOHUTO
YCTaHOBJbEHA U MOPA MOCTOjaTH MPABHO CPEICTBO MPOTUB U3PEUCHE MEPE);
15) oOyka (mpaBo Ha 00yKY je €CeHIMjalIHU eJIEMEHT e(puKacHOr cuctema
jaBHE aJIMUHHCTpaIMje; IpaBo CirykOeHrka je ma noxabhajy oOyky Oe3
JIUCKPUMHUHAIM]E U TO MOXKe Jia OyJie yCIIoB 3a yHarnpehemwa); 16) mpectanak
pamHOT ofHOCca (Y CITyJajeBIMa U U3 pas3jiora mpeapuheHnx 3aKoHOM; TTPaBo
Ha MpaBHY 3aIITUTY y CIIy4ajy 3J0ynoTpeda Biactn); 17) 3amTuTa jaBHUX
cy»OCHUHUKA (3AMOCIICHH MOPajy UMaTH MPABHO CPECTBO 3AIITUTE MPEJT
CYJCKOM HJIM IPYyTOM HE3aBHCHOM MHCTHTYLMjOM Kako OM IITHUTHIIU CBOja
IpaBa y OJIHOCY Ha IOCJIOJIaBIa; Ip:KkaBa Tpeda Ja CirykOeHuImmMa oMoryhu
3aIITUTY Of HEOATroBapajyhnux 3axTeBa WM APYTHX HEJETaJHUX aKkara oJl
cTpane Tpehux mura).*

Ilpenopyka o kooexcuma nocmynarsa jaguux cayscoenuxa 2000/10,
n3 2000. rogune, caapxu Mojen KofeKe jaBHUX CIyKOeHUKa, Koju O 1Mo
HCTOM y30py Tpedasio na Oyny caunrbeHH U y ApxkaBama wianuiama CE.* O
JaBHHX CTy)KOCHHUKA Ce OUEKYje MOCTYMAmEe Y CKIay ca 3aKOHOM, ETUYKUM
CTaHaapauMa, Ha IMOJIMTUYKH HCYyTpajlaH Ha4KWH. Oo0aBJipame AYXKHOCTHU
Tpeba ma Oyme J10jaTHO, 3aKOHUTO, HEITPUCTPACHO, CTPYTHO, KOPEKTHO, Y3
n3beraBame KOH(INKTA HHTEpeca, KopyTiuje u npusuiernja.’’ Ilopex tora,
JaBHHU CITy)kOeHUIM 061 Tpebao na Oyny: MONITeHH, HE3aBUCHH, €PUKACHH,
JpyOasznu. Ilpenopyxka cagpxu u 23 Havena (y Mognen Komekcy) KojuMa ce
neTaJbHO ypehyje pagHa eTuka jaBHUX ciyxOenuka. [lomenyhemo Heka
O] BbUX (CAXKETO M y CI000AHOM MPEeBOAY): 00aBe3a MOCTyIama y CKIaIy
ca 3aKOHOM, 3aKOHUTHUM MHCTPYKIMjaMa U €TUYKHM CTaHJapuMa; jaBHU
ciryxOeHuI o6u Tpebdano na Oyay: MOMITEHU, HE3aBUCHH, e(hUKacHU U Ja

45 Texcr Tlpenopyke ¢MO Caxkelu, OJHOCHO MpENpUYaid Ko BehuHe MpHHIMIA, KaKo
OrcMO U30erN MPEOOUHOCT.

46 O kojiekcHMa Koje Cy Ha OCHOBY Tor jokymeHrta u akara CUI'MA nonene 3emibe y
TpaH3uluju BujeTH Buie: Jonanta [lamunayckaute, Codes of Conduct for Public Servants in
Eastern and Central European Countries: Comparative Perspective, OECD, (2003), https://
www.oecd.org/mena/governance/35521438.pdf.

47 Kao jenaH on HajBaxHUjUX IUbeBa y [Ipenopynu, y mpeamOynu, momMume ce 6opda
MIPOTHB KOPYIIIHje.
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00aBJbajy NY)KHOCTH CTPYYHO, KOPEKTHO, ca pasyMeBameM, uMajyhu y
BHUIY jeIWHO jaBHU WHTEPEC M OKOJTHOCTH CIIy4Yaja; CIIy>KOCHHITH HE CMEjy
Jla y)KHBAjy HE3aCIyXKEHE MPETHOCTH; TYXKHU Cy Jia pajJic Tako Jia cCrpeye
KOH(UIMKT WHTepeca, YKIby4dyjyhu u o0e30ehuBame OMIIO KOje MIPEITHOCTH
BUMa, BUXOBO] MOPOAMLIU, OJTMCKUM CPOJAHULMMA, IPHjaTeJbuMa U 0codama
WJIY OpraHM3anMjaMa ca KojuMa uMajy MOCIOBHE WM MOJUTHYKE OZHOCE;
CTy’)KOCHHUIIM HE CMEJy Jla 3aXTCeBajy WJIU MPUMAajy MOKJIOHE, YCIyre U CIl.
Kao HH YJIaHOBH FUXOBE IMMOPOIUIIE, OJTUCKH CPOTHUIIH (TY HE CHaAajy aKTH
KOHBEHITMOHAITHE Jhy0a3HOCTH WJIM Mamd MOKJIOHH); CITyXKOCHHUIT HEe Ou
cMmenu Ja cebe OBy Yy TO3UIIH]Y 3aBUCHOCTH OJ IPYTHX WJIH Ja Oyny
Iy>KHH Jia BpaTe yciyTy; He CMejy Ja 3JI0ynoTpede CBOjy MO3UIHUjy TakKo
mTo hie HeKOM MOHYIUTH HellerajHe MPEIHOCTH UITH X TPaKHUTHU 3a cele;
MIPUJIMKOM 3arlollijbaBama cly’kOeHnka he ce MomToBaTH MHTETPUTET
KaHIuIaTa ¥ 3aKOHUTOCT;, PYKOBOIHOIM jaBHUX CITykOm he mpemyszetn
onrosapajyhe mepe na ce n3berny rpemke u kopynuuja. [loBpene ermaxor
KOJICKCa JIpikaBa WiaHuIa Tpebaio O Ja mopiavue AUCIUTUTHHCKE CaHKIU]E,
OZTHOCHO TUCLUMILIMHCKY OJTOBOPHOCT CIIYKOEHHUKA.

Ilpenopyka op. (2004)20 o cyockom npeucnumuéary aOMuHUCMpa-
MUueHUX 0O0AYKA - CauMbeHA je MMajyhu y BUIY Ja je e(pUKACHO CYICKO
MPEHCITUTHBAHC aJIMUHUACTPATUBHUX aKaTa €CEHIUjaIHN EJIEMEHT CUCTeMa
3alITUTE JBYACKUX TpaBa (Tauka 4 mpeamOyie). Kopern uzaeje Hamaze
ce y nomenytoj Pezonyunju CE u3 1977. rogune, koja je IIpenopykom
(dakTruku pazpahena. 3amrura ce 00e30ehyje Kako y ciaydajy JOHOIICHA
akara, Tako U oji0ujama JieJIoBaha aJMUHUCTPAIUje WU POIyIITamka J1a
ce omryun. Cyn uMa mpaBo Ja MpeucnuTyje OUio Kojy oBpeay npasa,
VKJbyUyjyhu B HeZocTaTak KOMIIETEHTHOCTH, HeonroBapajyhy mpomenypy
nim 3n0ynorpedy Biactu. llpuctyn 3amtuTtu nmajy Qusndka U mpaBHa
JUIA aKO aIMUHUCTPATUBHY aKTH JUPEKTHO JHUPAjy y HHUXOBA MpaBa MK
untepece (1eo b nokymenra, tau. 1 u 2). 3amtuTa ce Mmopa 00e30eauTH Yy
pa3zyMHOM IIEPHOJY, TPOLIKOBH MOPajy OMTH MPUCTYTIaYHH, a CY HE3aBHUCAH
u Hempuctpacad (meo b, tad. 3). Takohe, mopa ce 00e30enutu rpaso Ha dep
onOpaHy y MOCTYIIKY, JOHOIICH-E OITYKe Y pa3yMHOM meprony. CTpane Mopajy
Jla ©Majy Ha pacrojiaramy ,,jeffHaKa CpeCcTBa™ © MOTYRHOCT IPHUCYCTBOBAkA
pacnpasu. Cyacku noctymnak Tpeda na 0yie KOHTPaAUKTOPaH, OJIyKa cyaa
Mopa Jia Oyzae oOpa3ioxeHa (ca HaBoheleM OCHOBA) M IMOCTOjU 00aBe3a Ja
ce 00e30ean MoryhHoct >xanbe Ha omyKy. HakoH cipoBefeHor mocTymnka
CyJl UMa TIPaBO YKH/Iamkha He3aKOHUTUX akara aJIMHHHCTpaiuje (Bpahame
Ha TIOHOBHO pelliaBame, Py YeMy HOBa OJTyKa Mopa Jia Oyjie y cKiaay ca
CYJICKOM).
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OcHOBe cucTeMa MOJICPHE aJIMUHUCTpallMje, KakBa Ou Tpedasio aa Oyze
yCIIOCTaBJbEHA Y Ap’KaBaMa WiIaHUIIaMa, ocTaBiba [Ipenopyka op. (2007)7
0 006poj aomunucmpayuju, n3 2007. rogune. [Ipenopyka nma goxarax -
Koneke n06pe amMuuucTpanuje. Y OBOM JOKYMEHTY C€ MOXE BHJCTH
MOJZIEpHO - IIMPOKO CXBaTame jaBHe ynpase. Haume, [Ipenopyka ce ognocu
Ha ,,jaBHE BiacTu’), a mpeMa 1ad. 1, cT. 2. Jlonatka [Ipenopyke, Taj TepMUH
,,00yxBaTa OMIIO KOjU eHTUTET (CyOjeKT) jaBHOI IpaBa, OMIIO KOje BPCTE U
HUBOA, YKJbyUyjyhu U JToKaHe M ayTOHOMHE Ap>KaBHE OpraHe (BJIACTH),
MPY’KaoIle jaBHUX yCIyTa WA 00aBJbamke OMJI0 KOje JeNaTHOCTH Y jaABHOM
HWHTEpecy; 0) OMII0 KOju Cy0jeKT MPUBATHOT TpaBa KOjH BPIIIH IIPEPOTaTHBE
jaBHE BJIACTH M OATOBOPAH je 3a MpyXKambe jJaBHUX YCIyra WU AeJOBabe Y
jaBHOM mHTEpecy. ™ [IpuHIUTH 100pe aIMUHUCTPAITHje KOJU CY AeTabHHje
pa3pahenu y Koaekcy, Cy: NPUHIMI 3aKOHUTOCTH, TPUHITUIT jeTHAKOCTH,
MPUHIIHAI HEMPUCTPACHOCTH, TTPUHITUIT MPONOPIIHOHATHOCTH, TPHHITUTT
MpaBHE CUT'YPHOCTH, TPUHIIUII ITpely3uMarba akiiija y pa3yMHOM MEPHOY,
MPUHIIMI TapTUIUAIK]e, TPUHITUI MOIITOBaka MPHUBATHOCTH, TPUHIIUIT
TpaHcnapeHTHoCTH.

Peanno, 32 anmunucTpanujy y Cpouju u 3eMjbama y OKOJIMHU, MHOTH
071 OBUX MPHHITHIIA CY 32 caJia TEIKO JOCTHKHH. ak, To cy 100po onadpanu
[IMJHEBH KOjHMa Tpeba CTPEMHUTH Y IIUJBY pa3Boja IEMOKPATCKOT U XyMaHHU]er
JPYIITBA.

5. 3akspydak

Kao mro ce BuaH, JOKyMEHTH O KOjUMa CMO FOBOPHJIA HE CaapiKe
HCKJBYYHMBO Ofpende pagHor mpasa. Mnak, peryiauiny ce MHOTa MUTamba
3HaYajHa 3a PajJHH CTATYC, YCJIOBE paja, MpaBHY 3allITHTY, HAYUH paja
U IOCTyMama CilyxO0eHuka (CTaHmapau pana). [IpuHOUIKA KOje CMO
ITIOMEHYIIH, KOju Cy WHadYe BeoMa JIeTaJbHO M jacHO pa3palieHrn moMeHyTHM
JIOKYMEHTUMA, TIPEJICTaBIhajy CBOJEBPCTAH ,,KOOEKC padd U HOCMYNArd
Jjaenux cayorcoenuxa”, KOjU je o Hama He3a00usa3aH eJIEMEHT PeryJaTHBe
0 pajy jaBHHX CIy>KOCHHKa Yy CBUM €BpOIICKUM 3eMJbamMa (wianuuama CE n
EVY). Unak, jaBau ciyKOCHUIN 1 jaABHOCT O TUM JIOKYMEHTHMa MaJjo 3Hajy.
MHoru o1 IPUHIIUIA OBOT ,,pETHOHAITHOT Mel)yHApOIHOT CIIYKOCHUYKOT
npasa“ yrpal)eHu cy y Hallle Iponuce o CIykKOeHuIuMma, ajad MHOTO TOra
je ocTasio moTmyHo HexocTynHO jaBHOCTH.” Kaja OM TH MPUHIMIN caMo

48 To cy HIp. KOJ HAC HOTAPH, jJABHU M3BPIIUTEIBH.

49 Buzeru Bullle Y CAMOM JIOKYMEHTY.

50 Hwucmo ycmenu na nponahemo HU jemaH pajx win MoHorpadujy y CpOuju, HUTH Ha
npocropuma GuBmie Jyrociasuje, y kojeM je 6ap HabpojaHa, a KaMOJIM AeTaJbHHjE IPUKa3aHa
NoMeHyTa perynarusa. Takohe, HUCMO ycrienu 1a Ha MHTepHeTY IpoHal)eMo rpeBoyie Ha Halll
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OKBUPHO OWJIM CIIPOBEACHU y TIPAKCH, UMaH OUCMO MHOTO eDUKACHU]Y U
XyMaHH]y Ap’KaBy, OMHOCHO MMPOAYKTHBHU]Y, jeDTUHH]Y, OpKY, JbyOa3HH]Y,
TpaHCIAPEHTHU]Y, KpEaTHBHHU]Y, MaFe KOPYMITUPAHY jaBHY aJIMHHUCTPAIH]y.

Bynyhu na cy jaBHe ynpase y 3emJpama y TpaH3uLUjH, 11a 1y Cpouju,
jOII YBEK JIaJieKO O[] MOCTaBJbEHUX LUJbEBa y Mel)yHapOJIHIM CTaHIapANMa,
peryiatuBy KoOjy CMO OBJE TNpHKa3zaiu Tpedayno Ou BHIIEC WU3ydaBaTH,
MyOJIMKOBATH U IPHONIMKABATH CTPYUYballiMa 1 jaBHOCTH. O] yCIIOCTaBIbarba
MOCTABJbEHHUX IMPUHIINIIA IMAJIH OM Kao JIpKaBa 1 Irpal)aHu BeIHKe KOPHUCTH.
Hcto Taxo, myHo oOe3behuBame mpaBa m3 paaHOT OIHOCA Y CKJIady ca
Meh)yHapogHHM cTaHAapauMa MO3UTHBHO OM yTHIAJIO Ha MOTHUBALU]y U
KBaJIUTET pajia jaABHUX CIy:KOCHHUKA, ITO ONET y KPajib0j IMHU]H [IPEACTaBIba
no0poout rpahana.
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International regulation on the conditions and
standards of work of public servants

Summary

The rule of law can not be conceived without good quality of the state
administration. The mechanisms of ensuring good state administration have
developed for centuries. Until recently, the field of public servants™ law was
regulated exclusively by national sources of law, since it considered this area
to be an irreconcilable area of national sovereignty. With the strengthening
of the role of international organizations and the emergence of international
officials, this area is becoming a matter of international interest and regu-
lation. It was realized that there can not be democracy in the world without
a high quality and democratic state administration in individual countries.
That is why international legal acts begin to be adopted, with the aim to
standardize this area and make it transparent, i.e. subject to the rule of law.
This paper discusses this kind of regulation (international public servants’
law) in more detail.

Key words: , international public servants’ law*, labour relations,
standards of work.
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OTKA3 YI'OBOPA O PAJY U 3ALLITUHTA ITPABA
PA/THUHKA YCIIE/] IPECTAHKA IIOTPEBE
34 OBAB/bAKBEM OJAPEBEHUX IIOCJ/IOBA ¥
MAKE/IOHCKOM PA/THOIIPABHOM CHCTEMY

Ancmpaxm: [Ipomensuse eKonomcke OKOIHOCIU, NOCEOHO 210-
banne menoenyuje ka 6ehoj KOMKYPEHMHOCHMU HOCA00A8aAYA U
yuecmanum npUMUCYUMa Ha mpaicuime pada ka gaexcubunuzayuju
Ccy npeoyciogu 3a OMRYyWmarse ycied npecmanxa nompebde 3a
obasmarvem oopehenux nocio8a, npu nmome, paoHuyl ce cyodasajy
ca 030UBHUM NPOOIEMUMA Y 3AUIMUMU C8OJUX NPABA.

Aymopu, y pady O0ajy npeened npasnoe pedicuma, nocmojehy
cumyayujy, mpenoose u pazeoj UHOUBUOYAIHUX U KOAEKMUSHUX
OMNYwmarea paoHuKa y MaKkeOOHCKOM PAOHONPABHOM CUCMEM).
Hnousudyanna omnywmarsa ¢y auaiusupani Kpo3 y3poKe u yciose
Koju 00800e 00 npecmaHka nompede 3a obasmarem oopelernoe
paoa ko0 nociooasya (mj. pusuka 00 NpecmaHka paonoe 00HOCa)
U NOMEeHYujarHa npasa Koja paoHuyuma npunaoaqajy y maxkeum
OKOHOCMUMA, CA NOCEOHUM OC8PIMOM HA NOHYOY HOBOZ USMETLEHO2
ye060pa npe omnywimarsa (mj. mo2yhnocmu 3a HaCmagax paowoz
oonoca). Konexmuena omnywmarea, npe ceéeaa, AHaiu3upajy ce Kpos
npusmy (ne) ycaznawieHocmu ca paonum 3axornooascmeom y EV. YV
MOM CMUCITLY, Aymopu ce 00pelyjy npema: nojMOSHOM Onpeoebusarsy
U 0OUMY KONEKMUBHO2 OMNYWMArLd, NOCMYNKY UHGOpMUCarba U

" e-mail: tonikalamatiev@yahoo.com
a.ristovski@pf.ukim.edu.mk
Pao npummwen: 14.6.2017.
Pao npuxseahen: 26.06.2017.
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KOHCynImayujama ca npedcmasHuyumMa paoHuka u nOCMynKy 3d
obasewmasarse jagHux 81acmu.

Ha xpajy, y pady ce unycmpyje npucmyn maxedonckoz paoHOnpagHoe
cucmema y okeupy kpumepujyma za uzoop paounuxa xoju he oumu
obyxeahenu omrkazom ycied npecmanka nompebde 3a 006asbarbem
00pehenux nocio8a u nPAgHUM NOC1eOUYAMa MAKE02 OMKA3A.

Kawyune peuu: omnywmarse paOHuka HaKox npecmanka nompeoe 3a
UMeHO8AIbeM, NOJeOUHAYHO OMNYWMAtbe, KOJeKIMUBHA OMNYUMATbA.

1. YBox

[IpaBa u 06aBe3se koje ce ycrocTaBsbajy u3Mel)y paHuKa U ITociioiaBama
MPOUCTUYY M3 CaMoOrl TOCTOjarba paaHor omHoca.! YoOwuajeHH mojam
,»PaaHH OTHOC” NeUHUILIE ce Kao YTOBOPHU OTHOC Y OKBUPY KOjer JIuia
KOja ce Ha3MBajy 3anocienu (WM paJHULM) 00aBibajy oapeheHu mocao
oz yTBpheHUM yCIOBHMa y 3aMEHY 3a IJ1aTe, 3a padyyH OHHX JIMLA KOjHU ce
Ha3uBajy nociodasyu.? PagHu 0MHOC MMa CBOj ITOYETAK, TPajarbe U IPECTaHaK.

CaBpeMeHH paJTHONIPABHU CUCTEMH, KOJU Y3UMajy y 003up HHTEepece
pajgHHMKA ¥ IOCIOAaBala y pagHOM OIHOCY, CTpEeMe Ka H3HAJIAXKCHY
oxrosapajyher HuBoa ,,paBHOTEXE” N3Mehy oTpede pajHUKa 3a 3aIITHTOM
(cUTYpHOCTH) HMXOBOT 3arolljbaBarba M TOCIoJaBalna Ha cJIo0oay
(pexcuOuIHOCT) y ymnpaBJbajy COICTBEHUM IIOCIOBHUM IIOAYXBAaTOM.
YTBphuBame UnEHUIIE JIa U MMOCTOjH U KOjU je CTEleH TakBor OajaHca
MOXe Ce M3BPITUTH nmoMohy Tako3Banux Munmkaropa OELJ] o mpaBHOj
3amTHTH 3anonusaBama (eHr. OECD Indicators of Employment Protection Le-
gislation) xojuM ce oznpeljyje cTerneH pu3uka (HeM3BECHOCT) Y OTHOCY Ha BH/T
pazaHor ogHOCca (Kpo3 (uieKcHOMIIHE YroBopa 0 paay) U nocebHo MoryhHoCcTH
MpecTaHKa paJHOT OTHOCA OTKA30M (OTIYIITamhEM) O CTPAaHE MOCI0ABIIA.
OBM MoKa3aresbi Mepe MOCTYIKE U TPOIIKOBE MMOjeAMHAYHUX OTITYITAMbA,
KOJICKTUBHHMX OTIIYIITalkha W TPHUBPEMEHOT 3arollJbaBama paJHUKA.
[MToTpara 3a onTUMaJIHUM OJHOCHOM paBHOTEXE n3Mely HHTEepeca pajHuKa
U TI0CTI0/IaBana, IoceOHO je BUJBHB Y 00JIaCTH TeXKIbE paJHNKa 3a moBehany
MpaBHY 3alITUTY Of OTKa3a yroBopa O pajay M MHTepeca rmociofasala 3a
JaKIIMM U Mame onTepeheHuM OTIyIITalkeM palHuKa.

1 O osome Bumu: T. Kanamarues u A. PuctoBcku, @akmuuku paowu 00HOC U XOHOPAPHU
pao versus makeoonckoe npagnoe cucmema, Paguo n Counjanno Ilpaso, bpoj 1/2015, ctp.2.
2 International Labour Conference, The Employment Relationship, Report V1, International
Labour Office, 2006, ctp.7.

3 OECD,IndicatorsofEmploymentProtection,http://www.oecd.org/employment/emp/
oecdindicatorsofemploymentprotection.htm, (pey3seto 07.04.2017).
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Y MaKes0HCKOM paHOTIPaBHOM 3aKOHOJIABCTBY, OTKa3 yTOBOPa O pay
(oTka3) je jemaH (0] HEKOJIMKO), ajik [0 CBOM 3HAuCHy CYNITUHCKA HAUYWH
mpectanka yropopa o paxy.* OTkas je jeHOCTpaHa HM3jaBa BOJbE paHHUKa
WJIM TIOCTIOZIaBIa KOJOM Ce€ PacKuja yroBop O pany. Y paJHOM NpaBy U
CBAKOJIHEBHOM KHBOTY, O] IOCCOHOT 3Hauaja je 0TKa3 yroBopa O paay oj
cTpane (110 MHUIIM]aTHBH) IOCIOAABIIA U, CAMUM THM, 3aIITHTA PaJHUKA O]
HE3aKOHUTOT (HEOCHOBAH) 0TKa3a. 3allITHTA PaJIHUKA TPOTHUB HE3AaKOHUTOT
OTIYIITama MPOU3NIIA3H U3 ABE KJbYYHE MPETIOCTABKE, & TO CY: HOCOjaibe
OCHOB8aHO2 (0NPABOanH02) pasnoea 3a packud y208opa 0 pady u UCHYiberbe
oopehenux npemxooHux paorwi.

3akoH 0 pagHuUM onHOocuMa Penybnuke MakenoHuje HAaBOIU TpPU
OCHOBHA pa3liora 3a 0TKa3 M TO Cy:

* JIMYHM Pas3jor# (KOoju ce OJHOCE Ha CIIOCOOHOCT 3aIOCIICHOT J1a

o0aBJba YyroBOpHE MJIN JIpyTe 00aBe3e Koje Mponu3niase u3 paHor
OITHOCA);
* pasnor KpuBHuile (Y BE3U ca MOHAIIAKEM PaJHUKA KOJU KPIIH
YTOBOpHE HITU IpyTre 00aBe3e Koje MPOor3HiIa3e U3 paHor 0JJHOCA);
*  mocJioBHU paznoru (y Be3u ca norpedama 3a QyHKIIMOHHUCAHE
MOCJIOIABIIA). >

3aKoH 0 paJJHUM OJIHOCHMMa, Takole mpenBula NCITy lhaBamke HEKOJTUKO
00aBe3HUX TIOCTyMaKa OJ CTpaHe IMOCIo/AaBla (06age3y Ha NUCMEHO
obaseuimerse 3an0CIeHOM npe OMNYWmared, Ui 00age3y npooylcasarba
PAOHO2 0OOHOCA 3ANOCIEHO2 U AKO He ROCMOoju makea mozyhnocm obasesno
naaharee omnpemnune) Koju Tpeba J1a MpeTXo/ie PacKuIy yroBopa o pauy.
[Ipema ,,myx” 3aKoHa, OTKa3 yroBopa o pany he OUTH 3aKOHUT U JIOMYIITEH
caMo aKo 3a mhera MOCTOjU BaJbaH pa3jior U KaJla cy UCIYHheH 00aBe3aH
MPEAXOAHU TTOCTYTIAK.

2. OTKa3 yrosopa o pajay M3 MOCJOBHHX Pa3Jiora
(MHAWBHIYAJTHO OTNYLITalk€¢) U 3AIITHTA NMPaBa PaJHUKA

Packup yroBopa o pajay ofl cTpaHe MoclojiaBla MOXe Ja ce TpeTupa
Kao TIpaBo IMOCIIONABIIA U3 PAIHOT OHOCA KOje je ,,CAMETPUYHO , alli HE U
,HJICHTHYIHO” ca IIPAaBOM Ha PaCKHJI yTOBOPa O pajy OJf CTPaHe 3aroCIeHOr.

4 HaumHx npecTaHKka BaKkera yroBopa O pajy peryiucaH je wianoM 62 3akoHa 0 pagHUM
onnocuMa (“Ciry:xOenu miacHuk PemyOnmke Makenonuje” 6poj 62/05).

5 O oBoMme BH: 3aKOH 3a pabOTHHUTE OHOCH, WieH 76, cTaB 1, Touka 1,2 u 3.

6 O oome Buan: MpbukoB.B, Tpyooso npaso, Cubu, M3narencTso 3a npaBHa JuTeparypa,
9 uznanwue, 2015, crp.608.
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3aKOH O pPaJHHUM OJIHOCHMA IPOMHCYje Ja NOCI00d8aly MOodice
PAOHUKY 0a OmKasice yeosop 0 paoy, Kkaoa Huje mocyhe npooysicere paonoe
ooHoca, ako npecmatne nompebda 3a obasmarbem oopehenux nociosa noo
VCOBUMA HABEOCHUM Y Y20BOPY 0 pady 3002 eKOHOMCKUX, OP2AHU3AYUOHUX,
MEXHOAOWKUX, CIMPYKIMYPATHUX UTU CIUYHU PA3I02U 00 CMpane nocio0asya
(nocnosnu paznosu).”

OnpehuBame mojMa ,, M3 TOCIOBHUX pasjiora’, Kao NpUMapHU
(opuruHaAIHU) pasior (Tj. IpaBHU OCHOB) 3a PacKHJ YroBopa O paay 300r
norpebe 3a GYHKIIMOHUCAKEM TIOCIIOaBIa ¥ HIICHTUDHUKAIN]Y PA3TIUIUTHX,
M0jeIMHAYHKUX MPAaBHUX YUI-CHHIIA, KAO HEIIOCPEIHH MOBOJ 3a OTKa3, je
CJIOJKEH Ipoliec . MeToI0M HeraTuBHOT (pe3uIyaliHoT) Ie(UHICAba 0TKa3a
13 TIOCJIOBHUX Pa3Jiora, 3akJbyuyje ce Jia je OH CyIpOTaH 0TKa3y U3 JINIHUX
pasiiora Wi pasiora KpHBHIIE, jep ce 3aCHUBAjy Ha pa3jio3uMa KOoju ce He
OTHOCE Ha 3aIOCyIeHOT (Tj. Fher0BOj CITOCOOHOCT MIIM OJHOCY ITpeMa pasy).t
3aK0H 0 pagHUM OJTHOCHMA pa3jaxe TJIABHU Pa3Jor (IIOCJIOBHH PA3JIor) HA
HEKOJIMKO MOCEOHUX paszjora (IpaBHUX OCHOBA) KOjU Cy KOH3yMHUPAHH Y
IJIABHOM OCHOBY 3a paspeleme. Kao moceOHM pasiio3u 3a packuj yropopa
0 pajy, KOju MpoM3uiIa3e U3 OINIITET HAa3MBa MOCIOBHH Pa3JIOrd, HABOJIU
CC. CKOHOMCKH, OpraHnu3aluoHu, TEXHOJIOMWKH, CTPYKTYPHU HJIN CIUYHH
paziosu. OBHU pa3iio3u 3a 0TKa3 HE canpike moceOHe pasznuke umely cebde.
HbuxoB 3ajeHUYKK UMEHUTEb € J1a UMajy ,,II0CJIOBHU KapakTep”, O[IHOCHO
Jla cy U3BEJICHU U3 ,,[TOCIIOBHUX Tpo0JiieMa 1M IPOMEHa KOje Ce jaBibajy KOJl
MOCIONABIA. EKOHOMCKU U CIPYKMYPHU PA31031 32 OTKA3 Cy OKOJTHOCTH KOje
HAcTajy He3aBHUCHO 071 IOCIOBHUX MOTe3a nocioasna. OHu Cy POy3pOKOBaHH
HETraTUBHUM ITOCJI€AUIIaMa Y OJHOCY Ha INOCJIOBHO-ITPOMU3BOIHEC aKTUBHOCTHU
1 yTH4y Ha nioBehame OlepaTHBHUX TPOILIKOBA. TeXHOIOWKU pA3a03U 32
OTKa3 HACTajy Kao MOCJIEANIIA JeJOBaka IMOCIoaBla U UMajy 3a IIUJb Jia
noBehajy KOHKYPEHTHOCT | 1000JbIIake ocTojehnx MeTo/a rnocioBama u
MPOU3BOJHOT Tiporieca. Opeanuzayuonu pasio3u 3a OTIYIITambe IOTHIY O]l
IpaBa MociIoJaBlia Ja opraHusyje paj u Moryhe mocienuie ocTBapuBama
TaKBOT [IPaBa y OJJHOCY Ha paJIHUKE.

Hacranak 0110 Kor o1 HaBeICHHX Pa3iiora (EKOHOMCKHUX, TEXHOJIOIIKHX,
OpraHM3alMOHKX) Ka0 MOCIOBHOT Pa3Jiora 3a MpecTaHaK PajHoT OJIHOCA MOXKE
HaJlaJhe Jia BOAM Ka HETIOCPETHOM TIOBOJTY 32 PACKHJI yTOBOPA O PaJIy O CTpaHe
nocnonasia. Tymaduehu 3aKOHCKY ozpe0y, J10JIa3uMo 0 3aKJbydKa Ja je
HEToCPEeTHU OBOJI (YCIIOB) 32 PACKHJI yTOBOpA O Pay paJHHKA U3 MOCIOBHUX

7 3axoH 3a pabOTHUTE OJHOCH, WieH 76, cTaB 1, Touka 3.
8 O osome Bun: KosaueBuh.Jb, Bawanu paznosu 3a omkas yeoeopa o pady, YHUBEP3UTET
y beorpany, [IpaBuu ®akynret, 2016, ctp.400.
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pasJora je mpectaHak noTpede 3a odaBIbarme oapel)eHor moca Mo yCIoBUMa
HABEJICHUM Y YTOBOpY 0 pany. Y mopen Tora mto oBaj moBoj (YCJIOB) TOBOIH
710 JIOHOIIIEHa OJUTYKE O OTKa3UBamy yrOBOpa O pajly U3 MOCIOBHUX pa3Jiora,
OH, caMo TIo ceOH, HUje JTOBOJAHO KOHKPETaH Jia 00yXBaTH MOjeAMHAUYHE
cllydajeBe Koje JIOBOJIe Y MHIUBHIyalTHOM OTIYIITamka. Y IPaKCH, TPEecTaHaK
notpebe 3a 00aBIbamke Oipel)eHor Mmocia 1moj| ycJIoBUMa U3 yroBopa o paiy, y
YTOBOPY MOTY JIa c€ KOHKPETHY3]y IIyTEeM pa3HUX MPaBHUX YHHHCHUIIA, KAO
IITO Cy: MPEKUJI pajia Jielia OpraHu3aIlioHe CTPYKTYPE MOCI0aBIa, YK Amhe
pamHUX MeCTa, yMambeHhe 00uMa paja i CIMIHO.”

[IpaBHU pexuM OTKa3WBamba yroBopa O pajly u3 MOCIOBHUX pasiiora
(Tj. *HAMBHYaTHO OTIYIITAE) yTHUE Ha TIOJI0XKA] U HHTEepece MocioaBana
u pannuka. C jeqHe cTpaHe, 0Baj paJHONPABHU HHCTUTYT onpelyje mpaso
MOCJIO/IaBIAa JIa CAaMOCTAJIHO M HE3aBHCHO 00aBJbajy CBOje ITOCJIOBHE
AKTHUBHOCTH (OIHOCHO adupMuie ciro0o/ie Mpeay3eTHUINTBA), alli ¢ APYyTe
CTpaHe, cTBapa 030MJbHE MOCICUIIC Ha MAaTePHjaTHH cTaTyca paHuKa (Kao
,,Cllabuje” cTpaHe y palHOM OJIHOCY). Jlakiie, MUTame 3alITUTE paJHUKA KOJH
ce CcyouaBajy ca OTKa30M HIIM Cy CBH OTIYIITCHH U3 TIOCIOBHHX pPa3Jiora
j€ CYIITHHCKO MUTalke Koje OU paJHO 3aKOHOJABCTBO Tpebasio na pemu. Y
CaBpPEeMEHHUM paHOIIPaBHUM CUCTeMUMa HaMehy ce ciezehe auieme: ,,00uM
CyJICKe KOHTPOJIC y TIPOIICHU MPUXBAT/BUBOCT OTIYIITAkA H JIa JTH CYAH]je
Mory yhu y ucnuTuBame OCHOBAaHOCTH OJNIYKE TOCIIO/IaBalla J1a pAaCKHHE
YroBOp O paay 300T TMOCIOBHHUX pasjora,” U ,,Jia JU ce CyIcKa KOHTPOJIa
MPUMERbYje cCaMO Ha MPOBEPY MOCTOjarba UK HE Pa3jiora Koju ce 1MojaBJbyjy
Kao TJIaBHH MPaBHU OCHOB 33 PACKHU]I MJIH C€ OHA ITPOTEXE U HA UCTTUTHBAE
cpa3MepHOCTH (TPONOPIIMOHAIIHOCTH) OBUX Pa3JIore ca ypy4UHBameM 0TKa3a
kao muxose nocneauie?””'’ Ha kpajy, mpeaMeT CyIcKe KOHTPOJIe MOXKe OUTH
U yTBphHBame Ja 11 je OTIYIITake paJHUKa MOCTIeUIa yMambeHOT 00nMa
pajia KoJ TTOCIIo/IaBIia MK je HEMOCPEIHH ITOBOJ] 33 0TKa3 HEKH JIPYTH pa3Jior
(Ha mpuMep, ToCIoIaBall OTIYIITA PaJHUKA U3 JIMIHHUX pa3iora).’

VY cutyanuju kaja BUIlIe HUje NOTpeOHO J1a ce 00aBu ofpeljeHu nocao
0J] CTpaHe 3aIoCiIeHOr, PAaCKUI yroBopa o pany Tpebda jia ce TpeTupa Kao
Kpajibe MPaBHO CPENICTBO Mocioaasia (ultima ratio). PagHo 3akoHOAaBCTBO
npensuba onpehena orpannyerma 3a MOCIOAABIA y MOCTYNKY OTHYIITamba
panHuka. Ta orpaHHYeHa MOTY C€ TPETHPATH Ko JIe0 00aBE3HUX aKTHBHOCTH
KOje TIPeTX0/Ie 0TKa3y yroBopa o pajly u3 IOCIOBHHX pasiiora. Y TOM CMUCITY,
NOCJIOJIaBAI] IPE HETO IITO OTKaXKE yTOBOP O pajy 300T MOCIOBHHUX Pa3iora,

9 O osome Buau: MpwukoB.B, K.Cpenkosa, A.Bacuse, Kowenmap na Kooexca na mpyoa,
Cubwu, 12 uznanue, ctp.984-991.

10 O oBome Buau: Koauesuh.Jb, op.cit, ctp.410.

11 O oBome Buau: MpbukoB.B, op.cit, cTp.620.
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MOYKE 3aIlOCJICHOM Jia Y TIOHYJIU: 3aI0Ciehe KOJ IPYTror mociioaasa 6e3
oryiamaBama Mpey3uMameM, 3aKJbyUeheM YroBopa 0 paay 3a 00aBJbame
10CJIa KOjU OJITOBapa HhEeroBoj CTPYYHO] CIPEMH U KBATH(DUKAIU]H; CTPYYHO
ocriocoOspaBame (00yka, mpekBanuduKaiuja uiM J0KBaIuprKanmja 3a pai
KOJI ICTOT MJTH JIPYTOT MOCIIOABINA) MJTH 3aKJby YeH-e HOBOT YroBopa o pany.'?
[IpaBHe antepHaTHBE KOje Ccy nmpeaBuljeHe 3aKOHOM O pajHUM OJHOCHMA,
PeJCTaBsbajy ,,MOryhHOCTH, alln He U ,,00aBe3y " 3a TIOCII0IaBIa TPUITUKOM
OTKa3WBama yroBopa o pajy H3 MOCJIOBHUX pa3iora. AKO MocjojiaBall He
Halje MOryhHOCT 11a ce Mpojy’Ku pajHU OJIHOC 3aTOCIICHOT, HY/IH MY HEKH
071 32aKOHCKHX MOTYRHOCTH Koje Ipy»Ka 3aKOHOM U PaCKH/]l yTOBOPa 0 pajy je
Hens0exkaH, 3aM0CIICHUMA Ce FapaHTyje MpaBo Ha OTIpeMHUHY. OTIpEeMHIHA
j€ jeTHOKpaTHA HOBUAHA HAKHAJA 3aIlOCICHOr Y ClIy4ajy OTKa3uBama 300r
MOCIIOBHUX pasyiora. M3Hoc oTnpeMHuHe Kpehe ce y pacrnoHy oj jelHe
JI0 IIECT HETO IiaTa U yTBphHEHUXY 3aBHCHOCTH OJl TOJUHA paJia 38 UCTOT
nocyoaasia (ykpydyjyhu u paHujer mocjionasiia, KOju je 300r HacTae
MIpOMEHe CTaTyca, IPaBHU CIeI0CHHK), TPH YeMY 3a CBAKH METOTOUIIHH
PaJIHH OTHOC CJIe/Iyje je/IHY HETO TUIaTy. 3arocIeHN UMa TIPaBo Ha HajBHIIE
IIECT HETO TUIaTa, ako je MPOBEOo BHIIE 011 25 TOMHA pajia KoJl MocioaaBia.
OcHoBuIia 32 00padyH OTIPEMHHHE j€ MPOCEYHA HETO 3apajia y MOCICTIHIX
IIeCT MECELH Mpe OTIYIITamka, ajli UCTO He MoXke OuTH MamH o1 50% on
pocevHe HETO 3apajie ucruialieHe Mo 3amocIeHOM Y 3eMJbH Y MOCTCTIBIX
Mecell IaHa rmpe oTkasa.'

2.1. Ilonyoa na nosu uzmerseH y2060p o paoy npe omKasa

Pamau ogHOC 0OMYHO KapaKTepUIle TPAJHOCT M MOCTOJaHOCT CAAPIKIHE
yroeopa o pany. Mel)ytum, y mpakcu ce 4ecTo I0jaBJbyjy OKOJHOCTH KOje
ZBOJIE J10 MoTpede J1a ce MpOMEeHe HeKe Of BaXKHMX, OUTHUX YCJIOBa M3
yroBopa o pajy, Kao IITO Cy: paJIHO MECTO, (Tj. THII paja 3a Koje je 3al0CICHU
3aKJbY4YHO YTOBOD), IUIaTa, MECTO Ha KOjeM ce 00aBJba paJl MIIH paHO BpeMe.
[Tpomeny ycioBa yroBopa o pajay y MakeJOHCKOM PaJHOM 3aKOHOIABCTBY
(Tako3BaHa M3MEHa yTroBOpa O pajly) MOXKE MPEUIOKUTH MOCIOAABAIl HITU
3arocieHu. TakBa MpoMeHa MOXKE ce M3BPIIMTH CaMoO ako ce 00e CTpaHe
CJIOKeE (carace) o MPeIsIoKEHO] TPOMEHH YCIIOBA H Y TOM CITy4ajy 3aKJbyqyjy
aHeKc yroBopa o pany.

W3mene (aHekc) yroBopa o paxy oHeMoryhaBa mociomaBma na
jenHocTpaHo (6€3 carJacCHOCTH 3aIlOCICHOT) IIPOMEHH PaHO MECTO WU

12 O oBome BuIH: 3aKOH 3a PaOOTHHUTE OHOCH, WieH 96.

13 O oBome Bun: 3aKOH 3a pabOTHUTE OJHOCH, WicH 97, ctaB 1 u cTaB 2.
14 3akoH 3a pabOTHHUTE OJHOCH, WicH 97, cTaB 2.

15 O oBome BuaH: 3aKoH 3a paOOTHHUTE OFHOCH, WISH 28-a.
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OWJIIO KOjU IPYTH CYUITHHCKHU YCJIOB Y YTOBOPY O pajy. Y MpakcH, IpoMeHa
yCIIOBa YroBOpa O pajy 4ecTo je Mmocleauiia YKHIamka paJHor MecTa HIIN
CMamemha 00MMa IMocoBama mocionaeiia. OBakBe MPOMEHE CTaBJbajy
3aIoCIIeHOT TIpej] U300p ,,J1a IPUXBaTe H3MEHCHE YCIOBE TTOCIIOaBIIa KOjU
00WYHO JIOBOJIC /IO CMamhCHba Ij1aTa” WK ,,r'yOuTaKk mnocia’. AKo 3al0CICHH
MPUXBATH U3MCHCHE YCIIOBE, OHJIa H3MEHCHU YTOBODP 3aMemyje moctojehn
YTOBOP O pajy U u3mely yroBOpHHX cTpaHa HeMa HHINTA CIIOPHO. AJH, aKo
3arociieHy 010Mje J1a TIOTIHIIE aHEKC YyTOBOPa, TOCIo/aBall MoxKe mocTuhn
CBOjy HaMepy caMO YKOJIMKO YPyUH PaJHUKY HOBY MOHYIY 32 3aKJbyUCHe
yroBopa IMpe OTNyIITama WIA TaYHUje PEeUeHo, 0TKa3 yroBopa o paay ca
MOHY/IOM 3@ HOBY IIPOMEHY yTroBOpa.'®

VY cnydajy oTKaza yroBopa o pajay ca IMOHYJIOM 32 HOBH W3MCHCHH
yTroBOp, ICTOBPEMEHO C€ 0TKa3yje nocrojehu yroBop o paay ca 3arnocicHuM
U TIpe/INIaXKe MY ce Jla 3aKJbyYH YIOBOp O pajy Mol U3MEHEHUM YCIOBHMA.
O6a nena (0TKa3 yropopa o paay W MOHYJa HOBOT WU/UJIU MPOMEHCHOT
yroopa) Mopajy outu meljycoOHO moBe3aHu M CaCTaBHH JICO UCTOI aKTa
,»OTKa3 ¥ MOHYa HOBOT M3MEH-EHOT YroBopa.” 3aKOH O paJHUM OJHOCHMa
MPOIHCYjE Oa Ka0a ROCI00A8aY PACKUHE Y20680D 0 PAOY U PAOHUKY NPeOadCU
3aK/mByUeIbe HOB0S UBMEFEHO2 Y2080pd O pady, npumersusakie ce 3aKoHcKe
00pedbe Koje ce o0Hoce Ha packuo yeosopa o pady.!’ To 3Haun 1a ce HHCTUTYT
TMOHYAC HOBOI' USMCHCHOT YTOBOpa NIPEe OTKa3a MOXKC IMPAKTUKOBATH CaMO
aKo IOCJIo/IaBall UMa OCHOB 3a OTKa3. Y IMpakcu ce oOMmuHO Hamehy aBa
OCHOBA 32 OTKa3 Ha OCHOBY KOjHX CE€ aKTHBHPa OTKa3 YroBopa O paay y3
MOHY/Ty HOBOT MTPOMEHEHOT YyTOBOPA, a TO Cy JIMYHU Pa3lio3U M TOCIOBHU
pasznosn.'® Mimak, 0TKa3 y3 HCTOBPEMEHY MOHY/IY HOBOT H3MEHEHOT yTOBOpa
noceOHO ce MPUMjerbyje y OKOJTHOCTHMA Y KOjUMa IT0CTOj€ TIOCIOBHU Pa3Jio3n
3a oTnymTame paaHuk.”’ TIpu ToMe, paHUK ce MOpa U3jaCHUTH O HOBOM
IIPOMEHEHOM YTOBOPY O pajay y poKy of 15 naHa ox qana npujema nonyze.>

OTka3 y3 TIOHYJly HOBOT M3MEHEHOT YTroBOpa O pajy, MOXKe Jia HMa
TpH pa3nuunTa ucxoza. [IpBu ncxox nogpazymena ahupMaTHBHH CTaB O]l
3aI0CJICHOT KOjU NpHUXBaTa MoHyeHH HOBM M3MEHEHU YTOBOp O pany. Y
TOM CIIYUajy, akO 3an0CAeHU NPUxXeamu noHyody nociooasyd, Hema npaso
Ha omnpemMHuny 3002 npecmanKa npemxo0Hoe y2080pa o paody, d 3a0piicasa
npaso 0a npeo HAOIEAHCHUM CYOOM OCNOPU OONYKY O RPOMEHU Y2080P O PAo).

16 O oBome Bumu: Kanamarues.T, Ilpupaunux 3a cunouxannu npemcmaenuyu, Gonnanuja
»@punpux Edbepr” — Kannenapuja Bo Maxenonuja, Cromje, 2010, ctp.83.

17 O oBome BuaH: 3aKoH 3a pabOTHHUTE OHOCH, WieH 78, cTas 1.

18 O oBome Buau: TomanoBuk. T u B.TomanoBuk, Jocosop 3a Paboma, Cxomnje, 2011, 164.
19 Kanamarues.T, op.cit, ctp.84.

20 3akoH 3a pabOTHHUTE OTHOCH, WICH 78, cTaB 2.
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! Ha oCHOBY CJIOBa 3aKOHQ, YUHH CE€ J]a y OBOM CIIy4ajy, 3al0CJICHHA CTHYE
PaBo JUPEKTHE TYKOE Mpel HaIJISKHUM CYJIOM, KOJOM MOXeE Jia TPaKu
NOHUIITEHE U3MEHEHOT YTOBOpa O pajy, 3aCHUBajyhu Ty)KOCHHU 3aXTeB Ha
HEOCHOBAHOCTH pa3Jiora 3a MpoMeHy IPBOT yToBOpa O pajy, y3 HCTOBPEMEHHU
3axTeB 3a Bpahame Ha MPETXOIHO paaHo MecTo. Mnak, y mpakc JOMUHUpa
CTaB J1a My OBOM CJIy4ajy Mopa Jia c€ HCIOLITYje HHTEPHH MOCTYTaK 3aIlITHTE
npaBa pajJHUKa, KOjH Ce OCTaBapyje MPUTrOBOPOM IPOTUB OUTyKE HA OTKa3
yroBopa o pany, Oyayhu 1a je ynpaBo oTka3 yroBopa o paay OCHOB HOBOT
M3MEHEHOT YToBOpa. POk 3a MOIHOMNICHE TPUTOBOPA MTPOTUB OTYKE O OTKA3y
Teue OJ1 IaH KaJia je 3aloCiICHH M3jaBHO JIa IIPHXBaTa MOHY Y 3a 3aKJbY YCHe
HOBOT, U3MCHECHOT YTOBOPA, OTHOCHO O JaHa KaJia je 3aloCiICHH 3aKJbyue
HOBU U3MEH-EHU YTOBOP, aJld HajKaCHH]E y POKY o1 15 naHa y OKBUPY Kojer
je mpenBuleHO Na ce paJHUK U3jaCHU O U3MEHEHOM yroBopy. Jpyru ucxon
o0yxBara HeraTHBaH CTaB 3allOCJICHOT, Tj. HEMPUXBATambE MOHY/IC 32 HOBU
U3MHJCEHCH YTOBOP O paay. Y OBOM Clly4ajy, OJJIyKa O OTKa3y yroBopa o
pany o3HauyaBa MpaBHU MPECTAaHAK PaIHOT OJHOCA 3aIMIOCIICHOT, JIOK CTBapHa
IpecTaHak paJHOT OJHOCA HACTAje KICTEKOM OTKa3HOT pOKa, Koju je oapeheH
Ha OCHOBY YrOBOpa O pajy. 3amocjeHd OCTBapyje 3allITUTy CBOJUX MpaBa
300 HEOMpaBAaHOT OTKa3a MOJHOIICHEM MTPUTOBOPA MPOTUB OIIYKE 3a
OTKa3 MOCJIO/IaBIa, Y POKY KOjU MOYHIbE [1a Te4e Of] AaHa Kaja pajHuK 1a
U3jaBy O HEMPUXaBTaky HOBOT, IPOMEHEHOT yroBopa o paay. KonauHo,
Tpehn McXoj yKJbydyje HEeraTHBaH OJHOC 3aIlOCICHOT, KOjU Ce TpeTHupa
Kao Takap 300r ,,iyTama’” pajgHuKa, OJIHOCHO HEH3jalllbehe Y OJHOCY Ha
MOHY/Iy 32 HOBH M3MHJEH-EHU YTOBOP O Pajay y poky on 15 naHa on gaHa
npHujeMa oTyKe 0 OTKa3y yroBopa o pany. Y TOM ciy4ajy, IpaBo MPUroBopa
300T HEOCHOBAHOCTH OJITYKE O OTKa3y yroBopa o pajy MOXe Jia Ce OCTBapH
y IPEKJIy3UBHOM POKY OJ1 OCaM JaHa, a POK TMOYHIbE Ja Tede MPBOr JaHa
[0 UCTEKY POKa y KOjeM je paJHHK Tpedaso Ja ce M3jajiHu O MOHYIU 3a
3aKJbYUCHE HOBOT M3MCHCHOT yToBOpa (Koju je pok ox 15 naHa).

3. KosiekTHBHA OTHYLITAaka U 3a1ITUTA IPAaBa PAJAHUKA

KonekTuBHH OTHylITamka Yy MakeJIOHCKOM PaJIHOM 3aKOHO/IaBCTBY
KapakTepulle HeKOIMKO TPaBHUX 00elexKja, Koja 3aiupy y HauuH (IpaBHU
OCHOB) IIpECTAaHAK Ba)KCHa YTOBOPA O pajly paJIHUKa, KBAHTHTATHBHE aCIICKTe
(Tj. MUHUMaITHOT Opoja paJIHIKa YHjU paJH OJJHOC Tpeba Jia pecTane na ou ce
WCITYHUJIE MPETIOCTABKE KOJIEKTUBHOT OTIYIITakha) M TEMIIOPAJIHU ACTIEKTE
(Tj. mepuox y kome hie ce UMIUIEMEHTUPATH PACKUT PAJHOT OIHOCA PaJIHUKA)
13 peKKMMa KOJISKTUBHOT OTHyInTama. OBa TpH mpaBHa o0enexja oapelyjemo

21 3akoH 3a pabOTHHUTE OTHOCH, WICH 78, cTaB 3.
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Y K20 MpaBHE MPETIOCTABKE KOje YNHE TIOJMOBHY 0JIpel)eHOCT ,,KOJEKTHBHOT
OTMYINTamka”, aJld Kao yCJIOBa O] KOJUX 3aBUCH CIIPOBOCHE KOJICKTHBHOT
OoTnmymTama. HpaBHI/I PEXKUM KOJICKTUBHOI' OTIIyHITalkba Y MaKCAOHCKOM
3aKOHY O PaJIHUM OJHOCHMA C€ 3a0KPYyXKYje MapTUIUIIALU]OM pajHUKA Y
OJUTYYUBaIby O KOJIEKTUBHOM OTHYIITAmy (MHPOpMAIUje U KOHCYIITAIIH]E)
U YKJbyYHBAE jaBHUX BJIACTH Y TMOCTYMAaK KOJCKTUBHOT OTIYyIITarmba
(obaBemTeme AreHIiyje 3a 3amnoijbaBambe Penyonnka MakeaoHuja).

3.1. Hauunu (npagnu ocnoeu) npecmanka paonoz
00HOCA Y OKGUPY KONEKMUGHOZ OMNYWMAra

VY pamHONpaBHO] TEOPUjU U YIIOPEIHOM 3aKOHOAABCTBY, CKOPO Aa
HeMa IuJieMe O MPBOOMTHUM (MHULMjATHUM) pa3jio3uMa 3a KOJCKTHBHA
OTIYLITalka, a TO Cy EKOHOMCKE, TEXHUYKE, TEXHOJIOMIKE, OpraHU3al[HOHE,
MIPOU3BOJIHE MJIM JPYTe CIMYHE MPOMEHE KO MOCI0AaBLa (T3B MMOCIOBHU
paznorn).” ITocinoBHU pa3io3u (EKOHOMCKH, TEXHOJOIIKH, CTPYKTYpPHU
WM CIMYHH Pa3jio3n) 3a MpecTaHaK PajHOr OIHOCA MPOU3UJIA3e U U3
MehyHaponHux cranaapna paaa (npe ceera MOP KonBeHnuja o nmpectanky
paaHor ofHoca, op. 158/1982, u ncronmena IIpenopyka 6p.166 / 1982), u
NoCTaBJbajy u TeMesb Jupextuse 98/59/E3 0 KoNeKTHBHUM OTIyIITakUMa. >
Haxiie, mpeaycinoB 3a KOJEKTHMBHO OTHYIITamE je yTBphUBame BUIIKA
panHuKa, KO OCJIoAaBLa U TO y oxpel)eHoM MUHUMAaITHOM Opojy, YUju pagHu
OJIHOC TIpecTaje y oapel)eHoM BpeMeHCKOM Tepuoay.>

[Ipema 3akoHy 0 paJHUM OJHOCHMA, KOJIEKTHBHHU OTKa3 U3 MOCIOBHUX
pasiiora oCTOjH aKo 10C100a8ay Hamepasa 0a Oo0Hece 00NYKY 0 NPEeCMAaHK)
Ppaonoe 0oHoca sefiez bpoja paoHuKa u3 NOCI08HUX PA3102d, 0OHOCHO HAJMAR€e
20 3anocnenux y nepuody o0 90 oaua, npu c6axom npecmamxy paoHoe
00Hoca, 6e3 063upa na ykynau 6poj sanocienux koo nocrooasya.” C apyre
ctpane, Jupektusa 98/59/E3 nedunuine KOJIEKTHUBHM OTIYLITamE Kao ...
,omnyuimarse” (OMKA3Uu8arse) Koje cnposoou NOC100a8ayu3 jeOHo2 Uil guiie
Pa3no2a Koju ce He 00HOCe HA TUYHOCH PAOHUKA... HOO NPEMNOCNABKOM 0 CY

22 O osome Buau: Kosauesuh.Jb, op.cit, ctp.416.

23 O osome Buau: Heinsius.J, The European Directive on Collective Dismissals and its
Implementation Deficits — Six ECJ Judgments as a Potential Incentive for Amending the
Directive, The International Journal of Comparative Labour Law and Industrial Relations 25,
no.3, 2009, ctp.263.

24 O osome Buju: GovicC.I, D. Marinkovi¢ Draca I D.Milkovi¢, Zakon o Radu- komentar,
sudska praksa I ogledni primjeri, Zagreb, 2010, ctp.402.

25 3akoH 3a pabOTHHTE OTHOCH, WIcH 95.
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ucnyrenu oopeleru yciosu Koju ce 00H0Ce Ha MUHUMALAH OPOj OMNYUImMenux
PAOHUKA U BPEMEHCKU NEPUOD y KOjeM ce NAAHUPAjy HO8a OMnyumared...®

AHanuza onpenaba 3akoHa O pajHUM OJHOCHMMA KOja C€ OJHOCH Ha
KOJISKTUBHO OTIYIITAE M3 MIOCIOBHUX Pa3jiora i OHUX KOje ce OJ[HOCE Ha
JupekTuBy, ykasyje Ha OYUTIICHY Pa3JIUKy. 3aKOH O paHUM OJIHOCHMa
npeasuha OMIyKy O MpEeCTaHKy pajHOr oaHoca Beher Opoja pajHuKa
M3 MOCJIIOBHUX pa3Jiora Kao IPaBHU OCHOB 3a CIPOBOhEHE KOJIEKTHBHOT
oTnymrama, 10K Jupektue 98/59/E3, oOyxBata W ocTaje HadyHWHE
MpecTaHka yroBOp O paay Ha WHHUIIHjaTUBY IOCIIONABIA, W3jeIHaYaBajyhu
HX ca KOJIEKTHBHUM OTmymmTameM.”” IIpaBHe oCHOBe (pa3ii03u) Ha KOjuMa
ce 3aCHUBAjy KOJICKTUBHU OTITYCTH Tpeda Jia uciymanajy cienehe ycnose,
W TO: Jla IIPOM3HJIIA3e Tj. Jia Ce 3aCHUBAjy Ha MHUIMJaTHBH MOCIIOABIA U J1a
ce He OJHOCE Ha caMor pajgHuka.”® MehyTum, MakeJOHCKH 3aKOHOIABAIl
OJICTYyTIa OJT OBOT MPUCTYyMA y AchUHUCAKY KOJICKTUBHUX OTMYIITAmha U
onpehuBamy HauMHA (IIPAaBHUX OCHOBA) KOJU Cy YKJBYUCHH, Tj. H3jeTHAYCHU
ca mHUMa. 3aKOHOJIaBaIl MPOITYIITA /1a U3BPIIN CYIITHHCKY M KOXEPEHTHY
XapMOHHU3AIHjy ca €BPOIICKUM KOMYHUTApHUM paJHHUM INpaBoM. De lege
ferenda, KONEKTHBHO OTIYIITAlkE Y MAKEJIOHCKOM PaJHOM 3aKOHOJABCTBY
Tpeba 1a 00yXBaTH CBE BHJIOBE IIPECTAHKY PaJHOT OJTHOCA HA HHUIIHjATUBY
MOCJIO/IaBIa KOJH CE€ HE OJJHOCH C€ Ha JINYHOCTH 3aI0CIIeHOT, YKJbyuyjyhu
MpecTaHak pajHor OJIHOCA MPHE UCTEKa WIIH M3BPIICHA YTOBOP O pajy Ha
onpeheHo Bpueme. Tpeba uMaTh y BUJY Jia je OCHOB 3a MIPEeCcTaHaK pajHOT
0JIHOCA HajMame 5 paJHUKa Koje cy neMHucaHe Kao ,,BUIIaK” U 1a Tpeda 1a
ce paJv 0 OTIMYIITaKYy U3 MOCIOBHUX pasiora. [Ipectanak pajgHor ogHoca
JIPYTUX pagHuKa (KOju OCTBapyje 3aKOHCKOI MHUHHMYyMa IOTPEOHOT 3a
UCIIyBHaBakhbe KBAHTUTATUBHUX MPETIIOCTABKH KOJICKTHBHOT OTHyIHTaH)a)
MOe JIa c€ YCIOCTaBH Kao J0JIaTHA OJUTyKa O 0TKa3y U3 ITOCIOBHHX pa3Jiora,
TaKO M YrOBOPHH IpECTaHaK yropopa o paay.”’

3.2. Keanmumamugnu u memnopaiiu

acneKmu KojleKmueHoz Omnyumarsa

KonekTuBHe oTmymTame (Kao MTO HETOBO MME TOBOPH) CE HE
OJTHOCH Ha TIOjeAMHOr paJHHKa, Beh oOyxBara Behu Opoj pagHuka yuju
06poj ce oxapelyje Ha OCHOBY YKymHOr Opoja pamHuka y mpemysehy.’

26 O oBome Buau: Jupekrusa 98/59/EC, unen 1(a).

27 O oBome Buau: Jupekruba 98/59/EC, 8.

28 MpwbukoB.B, op.cit, cTp.641.

29 Crncic.I et al. Veliki Komentar Novog Zakona o Radu, Vasa Knjiga, d.o.o0, Zagreb, 2010,
crp.178.

30 MpwbukoB.B, op.cit, cTp.642.

30



Tooop Kanamamues, Anexcandap Pucmoscku, Omkasz yeoeopa o pady u
3aumuma npasa paoruxa ycied npecmanka nompeoe..., cmp. 21-46, XXI (1/2017)

CyHITI/IHCKI/I, KBAHTUTATUBHHU aCIICKT KOJICKTUBHOT OTIIyIITamka OJHOCHU CC
Ha MUHHUMAaIlHU Opoj pajHuKa onpeheH moceOHMM 3aKOHCKUM MPOITHCOM,
KOjUMa TOCIIofiaBall Ma HaMepy Jia OTKa)ke YroBop o pany. Temmnopainu
aCIEeKT KOJIEKTUBHOT OTIIYIITamha 00yXBaTa BPEMEHCKU MEPUOJ Y KOME Ce
BPIIIK KOJICKTUBHO oTnyIITame. AHanusupajyhu Jupexrusa 98/59/E3 y
CBCTIIY KBAHTUTATUBHUX U TCMIIOPAJTHHUX aCll€KaTa, MOXKE CC 3aKJbYUUTH 1a
j€ KOJIESKTUBHHU OTKAa3 3aBHCH O] UCITy haBamba cleziehie mpeTnocTaBke: yKynaH
Opoj paJHHUKa 3aMOCICHUX KOJI MOCI0/AaBIIa, Opoj paJHHKa KOje TOCI0/1aBall
uMa HaMepy Jia OTITYCTH M BpEMEHCKH MEPUOJT Y KOjeM TUIAHUPA J]a CIIPOBEJIe
oTmymTame. Y ToM cMHCTy, JlupekTuBa Hyau aBe aatepHaruse.’! Tlpema
MPBOj aJTEPHATHUBU, KOJEKTUBHO OTIMYIITAhE MOKE YKIBYUYUTH HajMame
10 panHuKa (ako mocionaBal 0OMYHO 3amolibaBa Buile o 20, anu Mame
on 100 pagauka, ogHocHO 21 10 99 pannuka); Hajmame 10% o ykymHOT
Opoja 3amociaeHuX (aKo MociioaBal yoOru4ajeHo 3amnonibaBa HajMame 100,
a Mamwe ox 300 pagnuka, omHocHO o 100 mo 299 pajHHMKa) UIU HajMambe
30 pagHuka (ako mocioaaBal wHade 3amnoribaBa 300 pagHUKa WIHA BUIIIE).
KonekTuBHU OTIyIITamka Koja MPOU3MIa3e U3 omiuja MoHyheHux y mpBoj
anaTepHaTHBH Tpeba aa ce cnposeny y neprony ox 30 mana.’ Ipema apyroj
alTEepHATHBH, KOJICKTUBHO OTIYIITalkEe MOXe oOyxBaraTh HajMame 20
paaHuka (0e3 003upa Ha yKyIaH Opoj paJiHUKa KOje yoOrUajeHO 3arolibaBa
TI0CJTO/IaBall) ¥ TO Ou Tpebasio ypaauTtu y poky ox 90 qana. ¥ 3akoH o pagHumM
onHocuMa PenyOnuke MakenoHuje ce orpeesbyje 3a Apyry ajaTepHATHBY.
VY ToM mpaBily, KOJISKTUBHO OTHYIITamke 00yxBaTa HajMame 20 pajHuKa Y
Tpajamy ox 90 nana.>

OI[pel'_)I/IBaH)G KOJICKTUBHOT' OTIMyHITaka KPO3 KBAHTUTATHUBHE H
TEMIIOpaJIHE KPUTEPUjyMe yTHUE Ha TPAHCIAPEHTHOCT M CHUTYPHOCT Y
crpoBol)ery KOJIEKTHBHOT OTHyIITama. MelyTuMm, y TpakcH, IOCI0AaBIH
nponally HauuHe na 3a00ul)y oBe kpuTepujyme na O6u ce nzberna mojasa
KOJICKTUBHOT OTHYIITamka, a THME Ce BPIIM U 3J0ynoTpeda, OJHOCHO
cripeyaBa ce MPUMEHY MTPaBHUX MOCIEIUIIa Koje Cy TI0OBE3aHe ca KOJICKTUBHUM
OTIYIITAHkEM, a KOj€ M1y Y MPUJIOT OTIYIITEHUX PaJIHUKA.

3.3. llapmuyunayuja paonuxa y 0071y4uearsy
npu KONEKMUGHOM OMNYUIMAILY

[IpaBo Ha yuemrhe pagHuKa y yCIOBHMMA KOJCKTHUBHOT OTIIYIITAmbA je
O]l BEJIMKOT' 3Ha4aja 3a paJHUKe KOjU ce cyouaBajy ca omacHomhy na Oymy
31 Heinsius.J, op.cit, ctp.263.
32 O oBome Buu: Jupexrtusa 98/59/E3, ui.1, cras 1 (a), i.
33 O oBome Buau: Jupexrusa 98/59/E3, uin.1, cras 1 (a), ii.
34 O oBome BuIU: 3aKOH 32 paOOTHUTE OJHOCH, WieH 95, cras 1.
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00yxBaheHU KOJEKTUBHUM OTITYIIITAbEM, & THME U JIa UM TIPECTaHe pajHu
OJIHOC Ko mocioaBia. OBO je KOJEKTUBHO W MHTEIPATHO MPABO KOjE
oOyxBaTa MpaBo pajHHUKa Ja ce UHGOPMHUINY ¥ KOHCYJITY]y IPEKO CBOjUX
npeicTaBHUKA, Y (a3 MIIaHUPamkba KOJICKTHBHOT OTITYIITAKbA.
WHbopmucame U KOHCYNITAIlMje Cy MOCEOHU TOCTYIIH KOjU CE
CIIPOBO/IC [0 PA3TMUUTUM JTUHU]jaMa M UMajy pa3iHuuT CaipiKaj U HETOCPEIHO
3Ha4Yewme. Mnak, OB MOCTYIIHN Cy y3ajaMHO KOMIUIEMEHTAPHH U OHU CY
Y3POYHO-TIOCIIEINYHO MOBE3aH! jeqan ca qpyruM. OHH ce MOT'Y CIPOBOJIMTH
HCTOBPEMEHO WJIH MapajielHo, ajTi OOMYHO CE€ CIIPOBOIC CYKIIECUBHO H TO Y
KpaTKUM MHTEpBaJMMa ca KPaTKUM MPEKUJI0M u3Mel)y mux (MoHeKa: Jak
U YHYTap jeJIHOT cacTaHKa MEHAIIMEHTa KOMIIaHHje ca MpeJCcTaBHUIIUIMA
3anocieHnx). 3aje THN YK UMEHUTEb H3Mel)y HH(pOpMUCama i KOHCYJITOBaba
paJHHKa, Tj. BEUXOBUX MPEJCTaBHUKA Cy 00aBe3a MMoCIo/IaBla Jia CIpOBeEIe
OBE MOCTYTIKE Ka0 Pe3yTaT HaMepe Ja U3BPIIH KOJIEKTHBHO OTIYIITamke.*®
butHa mpernocraBka 3a cnpoBoheme nmoctynka mHGopMUcama 1
KOHCYJITAIIM]a je J1a Ce OJIpeIh TPEHYTAaK y KojeM Ou Tpebasio J1a ToYHE OBaj
nocrynak. Jlupexkruna 98/59/E3 0 KOJIeKTUBHUM BUIIIKOBUMA Je(UHHUIIIC 1BA
TEeMITOpaJIHa MHIMKATOPa Koja YKa3yjy Ha TPeHYTaK MovYeTKa Map THIIHIAIIH]e
pagHUKa y YCJIOBHMa KOJEKTHBHOI OTMYINTama. [IpBU MHAMKATOpP ce
OIHOCH Ha TPEHYTaK KaJja MOCcIoIaBall ,,pa3MHuIsba’” (€HT. contemplates)
0 KOJICKTUBHOM OTNIYIUITamy, a JPyTH (KOjH 3ampaBo MOTHYE OJ IPBOT
HHJMKATOPa) IIPETIOCTaBIba ,,071ar0BpeMeH0” (CHT. in good time) 3arounmbame
HOCTYIKa HHPOPMHUCaa H KOHCYITallrja IpecTaBHnKa paaHuka.’’ Crora,
npousuiasu 1a nateHuja Jupexruse 98/59/E3 3a onpeesbuBame TPEHY TaK
y KojeM he HacTaTu oOaBe3a TMOCIOAaBIA J]a U3BECTH U W KOHCYITYje
npeficTaBHUKE paJIHUKA 32 MpeacTojehe KOJeKTHBHOT OTHYIITamka, UMa 32
[[UJb IITO PAHUJH TIOYETAK MOCTYTIKA IPE JOHOMICHA ONTYKE O KOJIEKTHUBHOM
oTnyuTamy pagHuka.’® Unak, ogpehuBame moyerak yuerrhe pajgHuka y
TPEHYTKY y KOjeM IOCJI0/IaBall pa3MHUIILba O KOJIEKTHBHOM OTHYIIAKY je
CYBHIIIC IIUPOKAII U ONMIIT 332 GUKCUPaka OJrOBOPHOCT TOCIONABIA 32
YKJbYyYHBa-€ 3aM0CICHUX Y TIpoliecy HH(opMHucama u KoHcynraiuja.>” OBo

35 Kosauesuh.Jb, op.cit, ctp.419.

36 MpwbukoB.B, op.cit, cTp.643.

37 O oBome Buau: Jupexrusa 98/59/EC, un.2, cras 1.

38 Heinsius.J, op.cit, ctp.272.

39 OBoO TyMaueHC NMPOM3WIA3M M3 YHILCHHIC Ja JOK ce (aza “pa3sMurubama’
HACTaBJba, jOII YBUCK MOCTOJH MPOCTOP 3a MOCIIONABIA A3 MPOMCHH MHIUBCHE J1a
1u fie WM He TOHETH OJTYKY O KOJICKTHBHOM OTIYINTaky (Ha MpUMep: MPBOOUTHA
U7cja KOJICKTUBHOT BUIIKA 300T CMabeHha MPOPUTAOMITHOCTH MOXKE JIa CC TPOMCHU
Kao pe3ynTar oJUIyKe MOCJO/AaBlia Ja TMOKPEHE HOBY, JOAATHY MapKETHHILIKY
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TyMaueme MoJIpikaBajy HaBoiu EBpOINCKOT cyna mpasje, mpeMa KojeM ce
Hupextura 98/59/E3 (a TuMe u 3amounmarme MOCTyIKa HHPOPMHUCaha U
KOHCYJITOBama MPECTaBHUKA PATHIKA) TPHMEbYje Y ClTyuajy Jia ITocIoaBail
CTBAapHO pa3MHUIIJba O KOJCKTHBHOM OTITyIIAby WM JTOHOCH HAIPT IIaHa
3a KOJICKTHBHO OTHyIITamke. [LITo ce THue APyror BpeMEHCKOT HHANKATOPA,
Tj. IPAaBOBPEMEHOT TMOKpETamke MOCTyNKa WHpOpMHUCcama U CaBeTOBAbA
NpeICTaBHUKA paJHUKa, HUTU JlMpeKkTuBe, HUTH EBPOICKH Cy[ Mpasi
HE /1ajy KOHKPETHHUje CMEepHUIIE 3a olpehuBarme TayHOT TpEeHYTKa Kaja ce
yTBphyje obaBe3a mocionasia Ja NoKpeHe oBe MocTyTnke. [IpaBoBpeMeHn
MOKpeTame MOCTyIKa yyeriha 3a1ociIeHnX HaroBeliTasa Jia oCTOjH JIOBOJHHO
BpEMEHa Ipe HEero IITO Ce M3BPIIU KOJICKTHBHH OTHymITame.*’ Y Tom
CMHUCITy, PJHONIPABHU CHUCTEM TIOjeIMHUX Jp)KaBa MPUMEHYje MEXaHHU3aM
Nperu3Hor oapehuBama HajpaHujer aTyMa Kaja he 3amoueTH MmocTyIak
(mpe cBera) KOHCyJTaIMja ca paJHUIIIMa U To ofpehuBambeM MUHUMAITHOT
Opoja 1aHa Koju MOpajy MPETXOUTH AaHy Kajia he ce M3BPUINTH KOJICKTUBHO
oTmymTame."!

VY npaBHOj TeOpuju, TPAKCH | jyPUCTIPYICHIIU]H, BAXKHO je ofipehuBame
TpeHyTKa KaJia hie ce M3BPIIUTH KOJICKTUBHO OTHYIITAE, jep HUje CBEjETHO
na oy he ce kao OBaj TPEHYTAK OAPEAUTH MOMEHAN OOHOUEHd 00LYKE O
KONEKMUBHO2 OMNYULMATbA, OOHOCHO 00IYKE O OMKAZUBARY Y2080PA PAOY
PpaoHuxa xoju cy obyxgahienu omnywmarsem Wi mpeHymax UCmexa OmKa3Hoe
POKa Koju je pezyimam 00LyKe 0 OmKa3usarvy yeoeopa o paoy.* Tlpakca
EBpornckor cyaa mpasne, moTBphyje cTaB Ja mociogaBai Mopa Ja JoHece
OJUTYKY O KOJISKTUBHOT OTITYIITamka (Tj. OJUTYKE OTKa3uBarba YroBOp O paay
pallHuKa), Ipe Hero IITO OKOHYA MOCTYIIaK 32 MH)OPMHUCAHE 1 KOHCYJITOBAE
panHuKa.

MakeoHCKO pajiHO 3aKOHOJABCTBO PETYIIHIIE BPEMEHCKH OKBUD Y
KOjeM ce MO)KE MPUMEHHUTH TIOCTYNAK yueniha 3arocieHuX y Oy YuBamby O
KOJIGKTHBHOM OTHYIITamy. 3aKOH O PaTHUM OJTHOCHMA CaJIp>Ku oAroBapajyhe
ofpende Koje peryiuiny TPeHYTaK 3alounmbamka MOCTyIKa HHPOpMICaka
¥ KOHCYJITallfja ¥ TPEHYTKa BpIICHa KOJIEKTUBHOT OTHyIITama. [loueTak
NIOCTYTIKa KOHCYTaluje oapehyje ce y MOMEHTY KaJia mocjoiaBall HaMmepaBa
Jla BOJUTHU KOJICKTUBHO OTMYIITalke, HAjMake jeflaH Mecell Mpe MmoyeTKa
KOJICKTUBHOT OTIyIITama.* Amnanusupajyhu oBaj €0 3aKoHCKe ofpenode,

KaMIamy Kako Ou ce mosehasna mpojajy koja Ou u3beriia CMamCHhEe PaHe CHAre).
40 Mpnpukos.B, K.Cpenkosa, A.Bacunes, op.cit, ctp.417.

41 Kosauesuh.Jb, op.cit, ctp.421.

42 O osome Bumu: ECJ 27 Jan. 2005, Case C Irmtraud Junk v Wolfgang Kiihnel - 188/03
ECR 2005, 1-885.

43 O oBome BuH: 3aKOH 3a padOTHHUTE OAHOCH, WiIeH 95, cTaB 2.
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JI0JTa3M ce JI0 3aKJbyYKa J1a je MaKeIOHCKO PaJIHO 3aKOHOAABCTBO Y MOTITYHO)]
CarjacHOCTH ca TEMIOPAJHUM HMHAMKATOPOM CaJpKaHUM y JIUpeKTHUBU
98/59/E3 0 KOJNEKTUBHOTI OTIYIITakka, KOju oipelyje moyeTak KoHCyITaiuja
IpeICTABHUKA Pa/IHUKA.

[Tpu yTBphUBamy MoveTKa KOJICKTHBHOT OTIYIITaba Tpeba HalTPpaBUTH
paznuky u3mel)y oiiyke o mpecTtaHKy pajgHOT OJIHOCA W HM3BPILICHY TE
onnyke. Omryka o mpecTaHKy paJIHOT OJfHOca ToJpa3yMeBa npaBHU (de
Jjure) IpecTaHak pajiHOT OJIHOCA, JIOK j& FheHO M3BPIICHC CTBAPHH ITPECTaHAK
paJHOT OIHOCA KOjH de facto mpecTaje y TPeHYTKY HCTeKa OTKa3HOT poka.**
[NocTynak xoHcynTanuje o6aBe3Ho Tpeda Ja 3arouHe HajMarmbe Mecell JJaHa
npe jaHa kaja he mocnogapail JOHETH OITYKY O KOJIEKTUBHOM OTITYHITAHY
u TuMe he o3HaunTH paBHoO (de jure) oTmymTame Beher Opoja panHuka, 6e3
0031pa Ha Tpajarmbe BUXOBOT OTKA3HOT poka.* Y HHTepecy mocioaaBia je a1a
1ITo je Moryhe paHuje 3arouHe OCTyMaK KOHCYJITalfja ca MpeACTaBHUIINMA
pagHuKa y Kako O MMaju JIOBOJGHO BpeMeHa Jla CIIPOBe/ie KOJIEKTHBHO
oTmyITame.*

Mako MakeJIOHCKO PaiHO 3aKOHOJIABCTBO KapaKTEpHIIE JTOCIeaHA
yCarJiallieHOCT ¢a €BPOICKUM KOMYHHUTApHUM PaJHHUM TPaBOM, Y JEIy
BPEMEHCKHUX OJpeIHUIIa Koje oapelyjy TpeHyTaK MoKpeTama MOCTYIKa
uHpOpMICaka U KOHCYJITAIUje, TaKaB 3aKJbyyak HE MOXKE CE JOHETH U Y
OJTHOCY Ha cyOjekTe u3Mel)y kojux he ce crpoBecTH HaBelIeHU MOCTYIIaK.
Haunwme, maprunumnanyja (MHGOpMICakE U KOHCYJITOBAE) PaIHUKA, KAKO Y
okBupy Jupekruse 98/59/E3, Tako u y 3aKkoHy O paJHHM OJHOCUMA, BPIIN
ce Mmocpe/Ho, y3 yuenhe npecTaBHUKA paTHUKa. 3aKOH O paJJHAM OTHOCHMA
ujeHTu4aH kao u J{upexrusa 98/59/E3, nedunuiie TepMuH ,,TpeICTABHUILIN
pagHuKa”. Y TOM CMHUCIY, PEICTABHUIIA PAIHUKA Y MAKEIOHCKOM PaJIHOM
3aKOHOJIABCTBY JC(PUHUCAHU CY KAO NPEOCMAGHUYU PAOHUKA NpedsuleHux
3aKOHOM U 3aKOHUMA Opoicasa uianuya Eeponcke ynuje.¥’ Ananusupajyhn
OBY OJIpei0y, J0JIa3uMO JI0 3aKJby4YKa Jia je MaKeIOHCKH 3aKOHOJAaBIU
OyKBaJHO M y IICJIOCTH Ipey3eo oarosapajyhe oapende koja aehuHMIIEC
nojam IpeacTaBHUKA pajHuKa y okBupy Jdupektuse 98/59/E3, ykazyjyhn
Jla He pa3yMe HbeHYy CYLITHHY U 3Hauewe. Jupextuna 98/59/E3, camo 1o

44 Craposa.l, Tpyooso IIpaso (Ilpoceetro [eno A.Jl Cromje, 2009), 342.

45 Tlpema MakeIOHCKOM paJIHOM 3aKOHO/IaBCTBY, aKO MTOCIIOIaBall PACKMHE YTOBOP O pajy 3a
TI0jeIMHAYHOT PAJIHUKA WM MambK Opoj pajgHUKa, POK OTKa3a je jeaaH Mecell, a JBa Mecela
y Cllydajy IpecTaHka pagHor omHoca Bume of 150 pagauka wimm 5% o ykymHor Opoja
3a0CJICHUX TIpe MpecTaHka pajaHor oxgHoca. O oBoMe BUJM: 3aKOH 3a paOOTHHTE OIHOCH,
91.88, craB 2.

46 Mpupukos.B, K.Cpenkosa, A.Bacunes, op.cit, ctp.417.

47 3akoH 3a pabOTHHUTE OHOCH, WICH 5, cTaB 16.
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ceOu, He Mpy’Ka MEeXaHu3aM 3a U300p IpeAcTaBHUKa pagHuka, Beh yryhyje
Ka HAI[MOHAJIHUM 3aKOHOJIABCTBMMA W MPAKCOM JIpKaBa 4JaHWIA, Koja
Tpebajy caMOCTaIHO Jia OJipe/iec TEPMHUH (2 CaMHM TUM M MeToja n3bopa
U aKpeauTaldje) MpeACTaBHUKA paJHUKa Y TOCTYIKY MapTHIUIAIHN]C
IPUITUKOM JIOHOIICHA OJTYKE O KOJIEKTHBHOM IMPECTAHKY PaJHOT OJIHOCA.
Hauyun u30opa mpencTtaBHUKa paJHUKAa W HBUXOBA HAJICKHOCTH HUCY
npenBul)eHn HUTU JIPYTUM JOMYHCKHMM oapendama 3akoHa O pagHUM
OJTHOCHMA, HUTH MaK JPYTUM MOCEOHUM 3aKOHOM. Y OKOJHOCTHMA Kajia y
MaKEeJI0HCKOM PaJIHOM 3aKOHO/IaBCTBY HE MOCTOjH CYNITHHCKA JAeUHHIII]A
HUTH NOCTYTIAaK 32 yTBphHBame npeicTaBHUKA paIHAKa, HaMehe ce uieMa
KOju Cy CyOjeKTH KOju Tpeba Jia y4ecTBY]y Y MOCTYIKY UH(pOpMUCama
KOHCYJITOBama IMpeJ KOJEKTHBHO OTIYINTame? Y TpakcH, 3amaxajy ce
MUIILJbEHha MMpeMa KojuMa, ako KOoJI ITOCII0/IaBlia HHje OPraHM30BaH CHHJIUKAT,
OHJIa Ha HErOBO MECTO Tpeba Jia CTYIH MOBEPEHHUK pajHUKA, KOJU MOPajy
Ha UCTOBETaH HAauWH jJa Oyne m3abpaHu 3a Ty (YHKIH]Y, OMHOCHO Ja
pacrionaxe oBiamhemeM Jia 3acTyra HHTepece paJHuKa Koju ¢y o0yxBaheHu
KOJIGKTUBHUM OThymTameM.*® Jlakie, 107a3|uMO 10 3aKJbydKa Ja paJHUIA
(6e3 003upa na nu he OUTH TIPEACTAaB/BEHU OJf CTPAHE CHUHIMKATA WIIH
BUXOBHX MTPEJICTABHUKA) MMajy HeoTyhHBO mpaBo j1a Oyay nHOpMHUCaHU U
KOHCYJITOBaHH, a MOCJIO/ABall je JyKaH Jia X yKJbYUYH y Ipoiiec yuemha y
OJUTY4YUBamby O KOJEKTHBHOT oTnyITama. OBO cXBaTame je Takohe y Iyxy
EBporickor cyza npasjie U mberopor tymadema Jupextuse 98/59/ E3.4 bes
003upa Ha yumweHuy na Jupexrusa 98/59/E3 He naje noceban MexaHU3aM
3a M300p MpeCTaBHUKA PaJIHHUKA, IPKaBe YJIaHHIIe CY JyKHE J]a TPey3My
HEOIMXOJIHE Mepe J1a 00e30e1e MHPOPMHUCAmhEe U KOHCYJITOBAKE pajHUKa,
ypehyjyhu Hauun u300pa npepcTaBHUKA paJiHAKa KOjU hie yuecTBOBATH y

48 O osome Buau: Tomanosuk. T u B.TomanoBuk, op.cit, crp.99.

49 'V mpenmery Eporcke komucuje npotus YjeaumeHor Kpamescrsa (1[-382/92) Eppor-
CKH CyJI IIpaBjie 3aKjbydyje aa je Yjenumeno KpasbeBCTBO NMPEKPIIMIIO MPaBUiIa 3a 3aITHTY
paJHuKa y ciydajy IpeHoca npeay3eha u KOJISKTUBHUX OTIYIITAmba, Tj. HUje Y MOTIyHOCTH
npumenmnio upekruse ([JupekruBa 98/59/E3 0 kojIeKTUBHUM OTHyIITakUMa U JIUpeKTHBA
2001/23 o 3amTuTH NpaBa pagHUKA y Cllydajy npeHoca npenyseha), n3 kojux mponsuiasu
o0aBe3e IocioziaBara 3a 00aBe3HUM HH(pOpMaIHjaMa U KOHCYIATaIijama ca IpeacTaBHUINMA
panuuka. Hanme, HanmoHaHu nporrcH YjeaumeHor KpasbeBeTBa HUCY npeaBuaenu Moryh-
HOCT MIMEHOBAmba MPEACTaBHIKA PaJIHUKA OHUM IOCIOABIMa KOjU Cy OIOWIN Jla IPU3HAjy
CHH/IMKAJIHE OpraHu3anyje Koje Cy ce OpraHu30Bajie y ’bbuMa, Kao pe3yarar T3B. J0OpOBOJEHOT
cHuCTeMa IpH3HaBamba CUHAUKaNHe opranusanuje pagauka. C tum y Besu, ECII je yrBpano
na je YjenmmeHo KpaJbeBCTBO HENOTIIYHO M HEIIPOIMCHO CIPOBENO 0OaBe3e 0OaBe3He
nHpopManrje n KOHCyITaluje HpeJCTaBHUKa PaJHUKa KOjU NMPOHM3WIA3e U3 PeJIeBaHTHUX
nupektuBa EY.
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HOCTYIIKY KOJEKTHBHOT OTHyIITama.”’ ¥ TOM CMHUCITY, MAaKeIOHCKO PaHO
3aKOHO/IABCTBO, de lege ferenda, Mopa yTBpUTH OAT0OBapajyhn mpaBHU OKBUD
3a yuenrhe pagHuKa y OJUIy4HBamy KOJ MOCIOJABLA, KOju, he cucTteMcku
YPEAUTH U300p M HAJIJISKHOCT MPEJCTABHUKA PATHUKA, KA0 U FbHXOB OJTHOC
ca APYTUM MPEACTAaBHUYKUM TEIMMa paJHUKa (CHHANKATUMA).

3.3.1. Hugpopmucare npedcmaenuka paonuxa
0 yCn06uMa KONeKMUGHOZ OMNYULMAtba

Nudopmucame mpencTaBHUKa pagHUKa je MHULUjalHa (asza y
OKBHY LIMpPE Mpoueaype 3a yuyemrhe paJjHuKa y cipoBolery KOJIEKTHBHOT
ornymrama. UHpopmucame Mopa OUTH 00aBJLEHO yHAIpel, Ipe MmoyeTKa
KOHCYJITallfja, ¥ y CBAKOM CIIy4ajy Ipe yCBajama OAJNyKEe O KOJIEKTHBHOM
ornymTamy.” OHO ce CaCTOJU y nPYIHCaAry CEUX pele6aHmMHUX UHpopmayuja
npe nouvemxa koncyamayuja...”> Take nadopmanuje cy: pasnosu 3a nianupare
omxase;, Opoj u Kamezopuje padHuKa Koju ce omnyumajy, YKynau opoj u
Kamezopuje 3anocieHux u nepuoo 3a Koju ce nianupa omnyuimaree.” Paznosn
3a IJIaHUPAHO OTHYIITame Tpeda Ja ce 3aCHUBAjy Ha IIUPOj IPAaBHOj OCHOBH,
a TO Cy EKOHOMCKE, TeXHHUYKE, TEXHOJIOLIKE, OPraHu3aluoHe, IIPOU3BOAHE
WJIM IpYTe IPOMEHE KO MOCIoAaBLa (Tj. mociaoBHe cBpxe). CTora, HOCIOBHU
pas3io3n KOju ce OAHOCE Ha MPOU3BOAHY AENATHOCT IMOCIOAaBLa Cy
jeIMHU MHULHMjATHU Pa3jIo3u 300K KOJUX CE MOXKE CIIPOBECTH KOJEKTHUBHO
ornymrameM.* Bpoj pagHuKa KOju ce OTIYIITajy, MOpa OUTH y CKIaay ca
3aKOHOM NPOIMCAaHUM MUHUMYMa (HajMame 20 paJHIKa), IITO je IPEAYCIIOB
3a OBaj BUJ KOJEKTUBHOI OTIYIITamka, a KATeropuja paJHuKa Mporu3uiase
M3 aKTa O CHCTEMaTH3alllju WJIM BPCTY IHocia 300T Koje cce 3aloCiieHn
palHUIM OTIYINTAjy. YKyIaH Opoj U KaTeropuje 3armociaeHnX Ko MoCIoaaBLa
OCIHKaBajy ,,ipodecoHany KapTy ’ KBaJIU(PUKAIHOHOT CHCTEMA 3aII0CICHUX
KOJI TIOCJIOJABIIA U YHYTpPAILby OpraHU3alHjy U pacloielry BbUXOBOT paja.
VYnopelhyjyhu ykynan O6poj 3amocieHnx paJHuKa Ko ociIoiaBLa ca opojem
panHuka 00yxBaheHMX KOJIEKTUBHUM OTHYIITAHEM, MOXKE CE€ OAPEIUTH
00MM KOJIEKTHUBHOT OTIYIUTaba 1 J1a JIU CE NCITYHhaBajy 3aKOHCKHU yCIOBH 32
MOCTYTIaK HHpOPMHUCamka, KOHCYITalKja U U3BenTaBame.” Ha kpajy, Bpeme
y KojeM Tpeba fa ce Jece IIaHupaHa OTIYIITalka OAHOCE Ce HAa BPEMEHCKU

50 Blanpain.R, European Labour Law - Thirteenth Revised Version, Wolters Kluwer, 2012,
ctp.750.

51 MpwsukoB.B, op.cit, cTp.643.

52 O oBome BuU: 3aKOH 32 paOOTHUTE OJHOCH, WIeH.95, cTaB 2.

53 O oBome BuU: 3aKOH 32 paOOTHUTE OJHOCH, WIeH.95, cTaB 4.

54 MpwukoB.B, K.Cpenkosa, A.Bacures, op.cit, ctp.418.

55 Ibid.
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HIepHoJ] y KOMe ce Tpeba CIpOBECTH IUIaHUpaHa KOJICKTHBHA OTHYIITAMbA.
OBaj pok yTBphyje 3aKoH 0 pajHUM ofHOCHUMa U TO je 90 nana. MehyTum,
3aKOH He ojipeljyje TpeHyTaK y KOjeM MOYHEbE U MOMEHT KaJia IPecTaje 1a Teue
BPEMEHCKH POK HAMEHCH CITPOBOl)CbY KOJIEKTHBHOT OTITYIITaha (Ha TpUMep,
JIa JTM POK TIOYHIHE Ja TeUE y TPEHYTKY JOHOMICHA OITYKE O KOJCKTHUBHOM
OTIYIITamY, a 3aBpIliaBa TPEHYTKY MCTHUIalka OTKa3HOTr poka). IllTasuie,
3aKOH HE HY/IM PeICHE 3a MUTame J1a i he KOJIEKTUBHO OTIYIITAke OUTH
U3BPIICHO HCTOBPEMEHO MIIM y HEKOJIMKO BpeMeHCKUX (a3a. Cmarpamo 1a
j€ BPEMEHCKH POK y KOjeM ce Tpeba CIPOBECTH KOJIEKTHBHO OTIYIITAE je
00jeKTHBaH U 3aKOHCKU POK KOjH C€ HE CME JIa CE 3aHeMapyje.

Cge HaBenieHe nHpopMalyje (momgaiu), Tpeda na Oyae cacTaBHU JICO
MHCMEHOT 00aBeIITEha KOjUM MOYUEbE MPOoliec HHPOPMHCaha U KOHCYITAIH]ja
ca mpeICcTaBHUIIMMA PaJIHAKA O HAMEPH TTOCIIO/IaBIIA JIa CIIPOBE/E KOJIEKTHBHO
ornymrame. °¢ [{usb nHpopMuCcama cacToju ce y oMoryhaBarmy mpeacTaBHUKa
paJHUKa Ja IPHUIIPEMU KOHCTPYKTUBHE Mpeiore koju he OUTH BaxkHa y
cnenchoj hasm, a To je paza KoHCYyNITALIH]A.

VYnopehyjyhu nonatke (mapoOpmMaIimje) Koju CX0IHO 3aKOHY O PaIHUM
OJIHOCHMa TIPENCTaBIbajy MpeAMEeT HH(pOpMHICakha MPEICTaBHUKA PaTHIKA
u nHdopmarlmje koje cy HaBenene y Hupekruru 98/59/E3, zakipyuyjemo na
MOCTOjU HECKJaa u3Mel)y MakeIOHCKOT paJHOT 3aKOHOIABCTBA M PaHOT
npaBa EV y norneny canpxaj mHpopMHUCama, a 3aTUM U KOHCYJITaIrje
panauka. JIok 3akoHa O paJIHUM OJHOCHMa, TAKCATHBHO ojpeljyje ueTnpu
BpcTe nHpOpMaIyja (pasiiosu 3a IUIaHupaHa OTIYITamka, Opoj U KaTeropuje
pajHKUKA KOJU CE OTHYIITA]Y; YKyIaH Opoj ¥ KaTeropuje paJHuKa 3aroCICHIX
KOJI TIOCJIOZIaBI[a M BpeMe y OKBUPY Kojer TpebaJsio 1a ce JOroiu MIaHHPaHO
ornymrtame) Jupekrtusa 98/59/E3 npensuba mupy nucrty, koja o0yxsara
UHPOPMAIUje O: KpUmepujymuma npeodiodceHux 3a u3o60p paoHuxa Kojuma
mpeba 0a npecmane paonu 0OHOC Y OHUM OK8UPUMA Y KOJUMA HAYUOHATIHO
3aKOHO0ABCME0 U/UNU npakca osrawhyje nociooaéya u memooe 3a
U3PAUyHABAalbe COUX HAKHAOA OMNYUIMEHUX PAOHUKA, OCUM OHUX Koje
npoucmuyy U3 HAYUOHAIHOZ 3aKOHOOascmaa u/uu npaxce.”’ V13 oBora, jacHO
j€ 1a MaKeIOHCKO PaJIHO 3aKOHOAABCTBO HUje y CKiIany ca JlupektuBom 98/59/
E3 y jenHOM M3y3eTHO BaKHOM ey MH(pOpMHUCama paJHUKa U IbUXOBOM
yIIO3HABaKYy Ca KpUTEPHjyMa Koje MpUMEYje MocioaaBiia y oapehuBamy
BHUIIIKA paJHUKa U METoJama 3a M3pavyyHaBame MaTepUjaTHUX HaKHAJa
paJIHHUKA KOjH Ce Pa3INKYyjy O OHUX YTBP)CHHUX 3aKOHOM.

56 Govic.l, D. Marinkovi¢ Draca I D.Milkovic, op.cit, crp.400.
57 O oBome Buau: JupexrtuBa 98/59/E3, ui. 2, ctas.3 (a), v u Vi.
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OnpehuBame KpuTepHjyma npema kojeM he 0T n3adpaHu OHU paTHUIINA
yuje he paHu oTHOC TpecTaTH, Tj. oapehuBame paHIKa KOjU UMajy TPUOPUTET
y 3a/IpKaBamby CBOT paJIHOT MECTa, UMa 3a IIHJb J]a 00jeKTUBHU3Y]jY Tpoleca
n300pa paJHUKA y OIHOCY Ha KOje Ce OJTHOCH KOJICKTHBHO OTITYITaHe. 3aKOH
0 paJIHMM OJTHOCHMa He ITpeiBul)a MOryNHOCT YCIIOCTaBIbaba KPUTEPUjyMa,
HUTH Tlak ynyhyje Ha ypehuBame OBakBHX MOT'YNHOCTH KOJNEKTHBHUM
yrOBOpUMA HJIH APYTHM paTHONPAaBHUM H3BOpUMa.™ 113 0BAKBOT HOPMATUBHU
IPUCTYTI, EBUICHTHO j€ jaCHO J1a MaKeJOHCKO PaJHO 3aKOHOIaBCTBO HE caM
HITO HUje Y CKJaay ca peieBaHTHUM oapendoama dupextuse 98/59/E3 o
KOJICKTMBHOI' OTIyIITama (4iaH 2, cTaB 3, Tauka b, anuneja B), Beh Huje
HuTH y ckiany ca Konsenimjom MOP o npecranky pagHor oxHoca 0p.158,
noce6Ho ca [Ipenopykom MOP o mpectanky pajnHux omHoca 0p.166 koju
npeBuha ycrocTaBibamke KpUTEPUjyMa 3a 300D paJHUKa y OJHOCY Ha Koje
Ce OJIHOCH OTIIYIITame. Y OJICYCTBY OHMIIO KAKBUX 3aKOHCKOM O/IpeI0OM Koja
Ce OJIHOCH Ha paHTHpambe ,,TeKUHE” U ,,[IPUOPUTET KPUTEPUjyMa TPHITUKOM
oabupa pajHUKa Koju fie ONTH OTHYIITEHHU, TOCIOaBIH HMajy CII0001y Ja
OJIpeJITe KOjU KPUTEPHjYMH U cTaHaapau he OUTH y3eTH y 003U MPUITUKOM
n300pa M HAuYWH OTIyIITaka. YMHH ce J1a je mpakca mocTaBibamka 00aBe3HIX
KpuTepujyme 3a nu300p pajHHKa Yy CMHUCIY KOJEKTHBHOT OTHYyIITara
Npu3HaTa Off CTpaHe HaJICKHUX cynoBa y PemyOnumu Makenonuju.
Cyncka npakca BpxosHor cyna Penyonuke Makenonuje, onpelyje na je
npumena Kpumepujyma 3a 8peoHosdarbe paoHuKda cd npagom Npuopumemd
30 3a0paHcasarbe paoHux Mecma NPUIUKOM NPecmanka paoHoz 00Hoca 3002
EKOHOMCKUX, MEXHONOUWKUX, CIMPYKIYPATHUX UJU CIUYHUX NPOMEHA BANHCHA,
npe cgea, ako paoHo Mecmo UMa euule U3BPUULAYA U aKo ce He YyKuoa.”

3.3.2. Koncynmauuje npedcmagHuKka paonuKka
Y yciiosuma KoieKmueHoz Omnyumarsa

KoncynroBame npeacraBHUKa pajHUKA je CYIITHHCKA M MPecyaHa
(aza y camom mporecy yuerrha 3arocjaeHux y Oy YMBamby O KOJIEKTHBHOM
OTHyIITamy. 3aKOHCKH POK KOjH Ce jaBJba Kao 00aBe3Ha MPETIOCTaBKa
mporeca 3a BOheHme KOJEKTUBHOI OTHYINTama je y3pOYyHO Be3aHa 3a

58 Tlopehemwa panu, npeTxoaHu 3aKoH O pajHUM onHocuMa u3 1993. ronune (wiaH 129)
npenBubhao je ,,karajaor’ Kpurepujyma 3a u300p pagHuKa KojuMa he nmpectaT pagHU OHOC.
Kao mTo cy: kpuTepHjyMu Koju npou3smiiase 13 norpede 3a ehruKacaHuM pajioM I0CI0aBIa,
Ha CTPYYHOM OCII0CO0JbaBamby, PaHO UCKYCTBO, YCIIEX Y pajy, BPCTE U 3Ha4aj paJJHOT MecTa,
TOJJMHA PAJIHOT CTa)ka, CTAPOCTH U JPYTU KPUTECPHjyMH HABEJCHHU Y KOJIEKTHBHOM YTOBOPY,
yKJbYuyjyhn 1 KpUTEpHjyMe 3a 3aIlITHTY 0co0a ca HHBAIUIUTETOM.

59 TIlpecyna na Bpxosuuot Cyxn Ha PenyOnmka Maxenonuja, Pes.6p.812/98 ox 20.10.1999
TOJIMHA.
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MOKpeTame KOHCYJITaTUBHOT mocTynka. Crora, nmpema 3akoHy O paJHUM
OITHOCUMA, N0C100a8ay je Oyican 0d 3anoune npoyedypy KoHcyimayuje ca
npeocmasHuYUMa pAOHUKA, HAMArbe JeOan Mecely npe NoYemKd KONeKMUGHO2
OMNYUIMARA ... Y C8PXY ROCmu3ara 002060pa.’’ KoHcynTanuje nounmy aa
ce O/[BMjajy HAaKOH MHQOpMHUCaha MPEICTABHUKA PAaJIHUKA, aJld HajpaHuje
Mecell JaHa Ipe OTIOYHharha KOJIEKTHBHOT 0TIy ITamka. CIMYHO Ka0 U KOJT
IIPABHOT peKuMa MHPOPMHUCamha, Tie 3aKOH O PaJHUM OJIHOCHMA PETyIUIIIe
OBaj cajpikaj (To je “crucak” pelieBaHTHUX WH(pOpMaIUja / IofgaTaka Koje
nocJo/iaBall mpya MpeCTaBHUIIIMAa PaJJHUKa) U BEroBy Wb (a TO je Ja
omoryhaBa TipeicTaBHUIIMMA PaJHHUKA Ja MPUIIPEMajy KOHCTPYKTHBHE
MPEJIIIOTe), PaIHO 3aKOHOAABCTBO PETYIHIE CAIPIKaj U CBPXY KOHCYIIOTOBAHA
pagHuKa. Y TOM CMHUCIY, KOHCYImayuje YKuyuyjy Havune u cpeocmea 3a
uzbeecasarbe KOLEKMUGHUX OMNYUMAA, CMAberbe OPoja OmnyumeHnux
PAOHUKA UMY YOIAXNCABATbE NOCHEOUA KOLEeKMUBHO2 omnyumarea.®' 3naumu,
caJipykaj KOHCYJITallHja IPe/ICTaBHIKA PaJIHUKA CACTOJH CE Y TPaXKErby HAYMHA
U CcpelcTaBa 3a MUHUMH3MPAHE HETaTHUBHUX TOCIHEAUIA OTHYIITamba
pamHuKa KOju cy oOyxBaheHW KOJNEKTHMBHUM OTmymTameM. CajapxuHa
KOHCYJTanuja Tpeda ja ToBee 10 MOCTU3amkha CBOT 1IHJba, & TO je CIIopasyM
u3Mmely mocnopapana u npencTaBHUKA pajHUKa, KOjH, ako je Hemoryhe na
ce u3berHe KOJEKTHBHO OTHymITame, he mpudehn comujasHuM Mepama
U KOju Tpeba Jla TMOMOTHE OTIYIITEHUM paJHUIIMMA Ja Ce 3arocie Hin
00yue.®> 3akoH 0 pajiHUM OJHOCHMA YTBplyje OMIITH BPEMEHCKH OKBHD y
kojeM he ce M3BPIIUTH KOHCYNITalKje nu3Meljy TOCI0IaBIa U mpeCTaBHUKA
pajHHKa, aJIi HE JIaje HUKAaKBe JIeTajbe 0: HAUMHY 00aBIJbarha KOHCYJITaIHja
(MUCMEHUX HIIM YCMEHUX), CTENEeHY YKJBYYCHOCTH 3aWHTEPECOBAHUX
CTpaHa y MOCTYIAaK KOHCYJTOBama U POKOBE y KOjuMa Tpeda CIpoBeCTH
koHcyntanuje. [Ipema ToMe, YMHU ce a cy cnennGUYHU JIeTalbu Y Be3n
ca cripoBohermeM MocTynKa KOHCYITallHja MPEemyITeHH BOJBH MTOCIOIaBIa
U MpeJCTaBHUIIMMA pajHKuKa Kao yuecHun.* Koncynraiuje 0u Tpebao
Jla TIOYHE ca MUCMEHUM 00aBelITeHhEeM Koje Mopa Jia caJipiKe peleBaHTHE
nH}opmanuje npensuleHe 3aKOHOM IITO je JaJbe OCHOBA 32 JIaJbe TIOCTYIamhe
(mocraBibamke MUINIBEEHA U MPEJIOTa) Off CTpaHe MPEJCTaBHUKA PaJHUKA.
O6uuHO, MICcMeHO 00aBeIITEeHhEe U MO/l HAaBEIEH! Y HeMY CY Y TPaKcH
cajpkaHu y T3B “HanpT nporpama 3a periaBarme mpapa paJHUKa 3a YHjUM
pajioM je mpecraa notpebda’.** Meljy TrM, MakeTOHCKO paiHO 3aKOHOIABCTRO,

60 O oBome BuIU: 3aKOH 32 paOOTHUTE OJHOCH, WieH 95, cTaB 0.
61 O oBome BuU: 3aK0OH 32 paOOTHUTE OJHOCH, WieH 95, cTaB 3.
62 Ibid.

63 MpwbukoB.B, op.cit, cTp.643.

64 TomanoBuk.T u B.TomanoBuk, op.cit, ctp.98.
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HUTH TipefBul)a MocTojare TAaKBOT MPOrpaM Kao akKTa IOCIONaBla 3a
30pumaBama pagHuka 00yxBaheHUX KOJEKTUBHUM OTIYIITAkHEM, HUTH
onpehyje meros canpkaj. Tume ce y BEIMKO] MEpH OTEKaBa MPOIEAYypa 3a
o0aBJbamke KOHCYJITAIlH]ja, IITO CTBApa JlaJby KOH(Y3Hjy Y MPaKCH HAYWHA U
JMHAMUKE BUXOBE MpuMeHe. [lopes Tora, CTeNneH yKJbYy4eHOCTH CTpaHaKa
y IpoLEAYyPY KOHCYJITallhja OCTaje HejacaH, Tj. Ja JIK fie KOHCYJITaluje OUTH
CBEJICHE Ha je/IHOCTABHY Pa3MEHY MUIIJbCHa MM he 00yXBaTUTH JICTaJbHUJH
o0k aujanora usMmel)y cTpaHa Kako OM ce CMamHIIC HIIH yOJIaKHIIe
HETaTUBHE MOCCAUIIC KOJICKTUBHOI OTIIyIITamba. Hopez[ HUCnymwaBama CBOI
1Jba, KOHCYIITaIje Tpeda aa mpousniase U3 CIpeMHOCTH 00e cTpaHe Jia ce
TpyZe Y IIUJby TIOCTU3amka cropasyma (orosopa). OBo ce HapOUIHTO OJHOCH
Ha MOCII0/IaBIIa KOju Tpebda Jia MoKake CIIPEMHOCT 3a pa3roBope, 100py BOJbY,
CTPILJBUBOM CIIylIamby IPEACTaBHUKA PAJHUKA U OJJIYYHOCT y IPOHAIAKEHY
MOryhHOCTH 3a y3ajaMHO NMPHUXBATJEUBO periene.®> CBe 0BO JOBOIH JI0
3aKJby4Ka Jia KOHCYJITaIMje y YCIOBUMA KOJICKTHBHOT OTITYIITahE CE TPETHPA
Kao YBPCT OOJIMK KOHCYJITallMja, KOjU je Y CBOM CaJipkajy Beoma O3y
KOJISKTHBHOM IperoBapamy.*® Y cBakoM ciry4ajy, cMarpalie ce 1a je mocTymnak
KOHCYJITallMje peain30BaH U ako u3Mely cTpaHaka Huje TIOCTUTHYT JIOTOBOP.
Hako MakeJOHCKO paIHO 3aKOHOJIABCTBO HE CaAPKH HUKaKBE HHCTPYKITHOHE
ofpende O Bohewy KOHCYJNTATHBHOI TMOCTYIKA, Y MPAKCH C€ 3amaxajy
MHUIILJBEHa 0 (MOTyhuM) HaYMHUMA CIIpoBol)era OBOT MOCTYIKA. Y TOM
CMHCITY, TOCII0IaBall Ou Tpebdao Mo3BaTH MpeaCTaBHUKA paJHIUKA U YTBPAUTH
MECTO U BpeMe y KojeM he Outh obaBIbeHe KoHCyATanuje. [IpeacraBHuk
panHuka ou Tpedao ja vMa CTaB U MUIIIJBEEE 0 HHPOpMAIHjaMa IPETXOTHO
JIOCTaBJLEHUM Y THcaHOj (OpMH, Ja OM MOTao JaTh CyrecTHje 0 HaYMHUMA
3a clipevaBame MM yOaxaBame Mociaeula oTnymrama. O KOHCyITauma
Ou Tpebayio BOAMTH 3allUCHHUKE, y KOjuMa he OUTH Npe/CTaB/beHH CBU
IPeJIo3N U CyTecTHje MpeJCTaBHUKa 3anocieHux. [Ipennosu u cyrecruje
MOT'y c€ JIOCTaBUTH JIOAATHO, TyTEM MUCMEHOT 00aBEeIITEeHa ITOCIOABILY.
[Nocnonasan, 3ay3spar he 00jeKTUBHO MPOLECHUTH MUILbEHA U CYTeCTH]je
npejicTaBHUKA paJHUKa 1 y3ehe UX y 0031p MPUITMKOM JOHOIICHa KOHAYHE
OJIITyKe O KOJIEKTUBHOM OTIYyIITamy."’

65 MprukoB.B, K.Cpenkosa, A.Bacurnes, op.cit, ctp.417.
66 Blanpain.R, op.cit, ctp.750.
67 O oome Buau: TomanoBuk.T u B.TomanoBuk, op.cit,100.
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3.4. Obasewimasarse jasnux eracmu o
NIAHUPAHOM KOJIEKIMUBHOM omnyuwimarsy

[IpaBHU pexUM KOJEKTUBHOT OTIMYIITAka Y MAKEIOHCKOM paJiHO-
IMPaBHOM CHCTEMY 3a0KpyXKyje ce 00aBe30M mociojaBalia ga o0aBecTe
jaBHE BJIACTH O TUTAHUPAHOM KOJICKTUBHOM OTITyIITamy. [1ox mojMom ,,jaBHe
BJIACTH’’ y CMHUCITY CIIPOBOl)erha MOCTYTKA KOJIGKTHBHOT OTIYIITakha, PaHO
3aKOHOAABCTBO PemyOnnke Makenonwuje ompehyje “ciyk0y HaIIeKHY
3a TOCpeIoBamke TPH 3amolljbaBamy’ (Tj. ATCHIH]Y 3a 3alolljhaBambe
Penry6mke Maxkemonuje). ObaBemTeme clIyK0e HaIIe)KHE 3a TIOCPEI0BaAhE
y 3aromnjbaBamy HaJAOBE3yje ce Ha WH(POPMHUCAmHE W KOHCYJTAIHje ca
npeacTaBHUIIMMA pagHuka. Kpo3 obaBemTema, KOICKTUBHA OTIYIITAmba U
IbUXOBE TIOCTICNIIE Ce M3HOCE M3 OKBHpA mpeayseha, a oru modujajy mupu
JPYIITBCHA KapakTep Kpo3 aHTa)KoBambe IIUpEr criekTapa cyojekara.®® vV
OBOM TIPOIIECY YJIOTY jaBHE BJIACTH (CIIy>kOe HaJIC)KHE 3a TTOCPEIOBAILE
y 3aollbaBamy) CBOJM CE HA TPU IIUPE aKTHBHOCTH M HAJIJICKHOCTH.
To cy: weno ungopmayuje 0 NIAHUPAHOM KOLEKMUBHOM OMNYUMAILY 00
cmpane nocio0asya, erda HA0NEeHCHOCH Y 00pehusary 8pemencKoe nepuood
MOKOM KOjee 00yKe 0 NPecmanKy paonoe 00HOCA 3anocienux ooyxeahenux
KOJNEeKMUGHUM OMNYyuimarbem Helie umamu HUKaKeo NpaeHo 0ejcmeo u
bEHA NOMpAzy 3a peueruma npobiema u nocieouya Koje npousuiase u3
naaHupanux KoiekmusHux omnywmarsa.’® Kpos opa Tpu ceta akTHBHOCTH
W HaJJICKHOCTH, aHAJIN3HUpa ce YCKJIa)eHOCT MaKeJIOHCKOT 3aKOHO/IaBCTBA
ca [lupextuBom 98/59/E3 y memy obaBe3a mocaofaBIia 1a H3BECTH CIIYKOy
HAJUISKHY 3a IMOCPEIOBAE TPHU 3aMOIJbaBamy, a Y Be3u ca IUIAHUPAHUM
KOJICKTHBHUM OITYIITamheM. 3aKOH 0 PaJTHUM OTHOCHMA TIpeaBuha obasesy
noC100asya, HAKOH 3A8PUIEMKA KOHCYImayuja ca npeocmasHuyuma
Ppaonuxa, 0a nucmeno obaseuecnie Cylicoy HaoNedlCHy 3a NOCPed08aArbe NPU
3anoutvasarky. Y UCTO] ONpeadn 3aKOH IIpenBuha 1a obaseuimerbe caopaicu
cee penesanmue uHpopmayuje o NAAHUPAHUM KOTEKMUGHO2 OMNYWMArbd
U KOHCYIMAyuja c¢a npe0CmasHuyuMa paotuKa, a Hapouumo paszioze 3a
omnywmarse, 6pPoj paoHUKa Koju ce Omnywmajy, yKynan 6poj paoHuxa Koo
nocno0asya, Kao unepuod 3a koju mpeba oa ce omnywmarse uzgpuiu.”’’y oBom
JIeITy, MaKeJIOHCKO pajiHO 3aKOHOJIABCTBO je KOMITJIEMEHTapHa ca caapKajeMm,
amu u ca gyxoMm Jlupektuse 98/59/E3 koja mompazymeBa IpBO OKOHUYARA
MOCTYTIKA 332 KOHCYJITAIIH]e U 3aTUM JIOHOIICH:E OJTYKE O IPECTAaHKY PaTHOT
OJTHOCA 3aIOCIEHUX 00yXBaheHNX KOJIEKTUBHUM OTHyIITamka. OBO TyMaUueHe

68 MpwbukoB.B, op.cit, cTp.644.
69 Blanpain.R, op.cit, 751.
70 O oBome BuU: 3aKOH 32 paOOTHUTE OJHOCH, WieH 95, cTaB 0.
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MPOU3UIIa3H U3 CyJCKe mpakce EBporckor cyna npasze y ciydajy Junk v Kiih-
nel (C-188/03), Tae je ©U3HETO MUIILIbEHE J1a 00aBEIITCHE jABHUX BJIACTH MOpa
Jla cJIeI HAKOH MOCTYTIKa KOHCYTAIH]a, JIOK je OJUTyKa O TIPECTaHKY PaTHOT
OJTHOCA C€ MOXKE JOHETH TEK HAKOH 3aBpIIETKa IMOCTYIKAa W3BEIITABAbHA
JaBHUX BJIACTH.

CarnacHo 3akoHy O paJlHUM OJHOCHMA, MHHUIIHjaJTHH JICO MOCTYIIKA 32
UHpOpPMHCahE jaBHE BIACTH (M TO je MHQOPMUCAE CITYKOe HaJJIeKHE 32
NIOCPE/IOBALE IIPH 3aI0IIJbaBAY 3a INIAHUPAHE KOJICKTUBHUX OTITYIITaHka
0] CTpaHe MMOCJI0/IABIA) je y CKIIaay ca oaroBapajyhum onpendama Jupekruse
98/59/E3. [Ipema 3akoHY 0 paJHUM OJHOCHMA, 00A8eUmMerbe 0 NAAHUPAHOM
KOAEKMUBHOM OMNYUMAIbY NOCA00A8aY je OYHCan 0a 00Cmasu ciyxicou
HAONEJCHO] 3a NOCpedosare Npu 3anouLbasarby y poxy o0 30 oawna
npe 0onouterba 00yKe 0 NPecmanKy paonoz ooHoca paonuxa.” OBom
IPUITUKOM Tpeda TOICETUTH Ja je 00aBeIITeHE TOCIO/IaBIa O INIAHUPAHOM
KOJICKTUBHOM OTITYIITamy yrnyheHo ciyOu HaJ[JIeKHO] 3a TIOCPEIOBahEe
IIPH 3ar0llJbaBamy, Beh caMo 1o cebu, mpeacTaBba OITYKY O KOJIEKTHBHOM
OTIYIITalY U3 KOje MPOU3UIIase MjelnHauHe OJTYKe O MPECTaHKY pajaHor
oJlHOCa pajHuKa 00yxBaheHHX KOJIEKTHBHUM OTIyIITamkeM. CyHITHHCKH,
CBpxa 3aKOHCKe oapeade OM ce MCIMyHHJIa aKo IOCJoJaBall 00aBeCcTH
ciyk0y Ha/UIeXKHY 3a TIOCPEIOBamE MPHU 3aMolJbaBarby 3a TUIAHUPAHO
OTHyIITake (Tj. JOHOIICHY OIYKE O KOJEKTHBHOM OTHYIITAmY), YNME
O0u ce o6enexro T3B “IpaBHU MpecTaHaK paJHOr OAHOCA pagHUKa’, alln
TakaB MMPECTaHaK PaJIHOT OHOCA MOXKE MMATH MPaBHO JICjCTBO, Tj. Takohe
ce Moxe TpaHchopmucar y ,,cTBApHH MPEKU] PaJJHOK OJTHOCA TEK HAKOH
ucreka poka 30 jaHa 071 TOCTaBJ/bEHOT 00aBeITeha.”” MakeIoHCKO paHo
3aKOHOJIaBCTBO Takohe npeasulja MoryhHOCT mpojykema oBor poka, o 30
Ha 60 1aHa, Ha 3aXTeB CIyk0e HaJIJIeKHE 32 TOCPEA0BAhE PH 3aI0IIJbABAY
U TO CaMO aKo MPOOJIEMHU KOjU MPOU3HIIA3E U3 KOJCKTUBHUX OTMYIITAHba
HEe MOr'y OMTH pelieHd y mpBoOMTHOM mepuoiay.” Cspxa yTBphuBama
pOKOBa 3a ,,lIPUBPEMEHY CYCIICH3H]y” MpPaBHUX TOCJbEIUIA OJIIYKE O

71 O oBome BuU: 3aKOH 32 paOOTHUTE OJHOCH, WieH 95, cTaB 8.

72 OBo Tymaueme 3acTyna U EBpOICKH CyJ mpaBle, Y KOjeM Ce HaBOIM Jia MOCIIOIaBaIl
HE CME Jla pacCKHHE YrOBOp O pajy pajHUKa Ipe ucTeka poka ox 30 aaHa, KOjU MOYHEE
O] TPEHYTKa 00aBEIITCHa OpraHa jaBHE BIIACTH, O IUIAHY Kako Ne ce BPIIMTH KOJICKTHBHO
OTIYIITamkhC. Y CBAKOM CIy4ajy, TOCIO0aBall UMa IPaBo Jia YPy4YH OJIYKE O OTKa3y WU JPyTe
OJNTyKE O MPECTaHKy YroBOpa O pajy, ajli TCK HAKOH MH()OPMHUCAa OpPraH jaBHE BIACTH O
IUTaHY 32 KOJICKTUBHO OTIYIITAKE, KOJH YKJbY4yje KOHKPETHE paJHUKA. YKPATKO, OTKA3HHU
POKOBH KOje MPOM3KIIa3e U3 MOjeIMHAYHUX OJITyKa O MPECTAHKY PaJHOT OHOCA 3aIOCICHUX
00yxBahieHHX KOJIEKTHBHHUM OTITyIITAambUMa, MOTY NapajiellHo Jia TeKy ca pokoM ox 30 naHa,
Ka0 POKOM y OKBHPY KOjer He MOKe Jia johe ¥ /10 (paKTHYKOT MPEeCcTaHKa PAHOT OHOCA.

73 O oBome BuIU: 3aKOH 32 paOOTHUTE OJHOCH, WieH 95, cTaB 8.
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KOJICKTUBHOM OTITYHITALY je UMINTUIIUTHO peryjincaHa 3aKoHOM O pagHuUM
ogHocuMa. CyIITHHCKH, 32 BpeMe Tpajarba THX POKOBa CITy»k0a Ha/IlIe)KHa 32
MOCpeIoBak-e MPH 3aMolIbaBaky W3HAJIa3u MOryhHOCTH J1a TIpY’KH MOMOh
¥ MOTYRHOCT IMoCpeioBama MpH 3arolljbaBamy pajgHuIIIMa 00yxBaheHnM
KOJICKTUBHUM OTTIYIITAKEM U carjacHo (mocebHo, 3akoHa O 3aIoNLbaBamby
Y OCUTYpamby 3a Clly4aj He3arocIeHOCTH).

3.5. Ilpagne nocweduuye Kpuierna nocmynKka
ungopmucara, KOHCyImayuja u U36emasarsa
Y cAyuajy KoneKmueHoz Omnywmara

YV Make0HCKOM PaHOPABHOM CHCTEMY MTOCTOjH Y U3paXkeHa MpaBHa
HECHUTYPHOCT Y MOTJICTY Ha MOCIIENIIE TIOBPEJIE MOCTYTKA 3a HH(DOpMHUCAIbE,
CaBETOBAIE U 00ABEIITCHA Y YCIOBUMA KOJIEKTUBHOT OTIYINTAKbA. 3aKOH
0 paJiHUM OHOCHMA HE OJ[rOBapa Ha MHUTAmE ,,[IPaBHE CYI0MHE” OTyKa O
MPECTaHKY PAIHOT OTHOCA 3aMOCICHUX KOju ¢y 00yxBaheHH KONEKTUBHUM
OTIYIITaba, Koja Cy CIPOBE/ICHA Y YCIOBUMA HEMOTITYHOT HJTH HECTTPOBEACHOT
MOCTyIKa HHPOPMHUCAHA, CABETOBAIA M U3BECIITaBarba. JenHa 3aKOHCKA
oapenba Koja CaHKIIMOHHUINEG TOTCHIMjalHy TOBPENy MMOCTyMKa 3a
nH(pOpMHUCakhe U CAaBETOBAKE je OApea0a Koja ce OJTHOCH Ha MPEKPIIajHy
OJITOBOPHOCT TIOCJTOIABIIA YKOJIUKO HE MPY KU HH(POPMAIIHje 1 KOHCYIITAIH]e
3aMoCICHUM Y CMHCITY KOJICKTHBHOT OTITyIITamha. HoBuaHa ka3Ha kojy miaha
IOCJIO/IaBAIl-TIPABHO JIMIIC Y CIIy4ajy MOBpEJIE MpaBa 3all0CICHUX U3HOCH
3.000 eBpa. ™ Kopak y pelraBamy OBe IujIeMe je mpakca. Y TOM CMHUCITY, ¥
MpaKCH Ce 3amakajy MUIIbEha MpeMa KOjuMa 3aHEMapUBabe TYKHOCTH
rociiofiaBiia 1a o6e30eau nHpopmalmje, KOHCyNITanuje u odaserTeme he
ce TpeTHUpaTu Kao OMTHA TOBPE/A MOCTYIMKA KOJIEKTUBHOT OTMYINTAbA U Y
Cllyd4ajy cropa npej HaJIe:KHUM CyI0M Johu he 10 MOHUIITaBama OJTyKe
0 MpPeCTaHKy paHor ofHoca.’s

4. 3akJpyuyak

WNHuauBuayaaHa W KOJIEKTHBHA OTHYINTamka 00yXBaTajy CYIITHHCKH
JISO TPaBHOI peKHUMa OTKa3MBawma yroopa o paay y PemyOmuiu
Makeqonuju. Y yCIOBHMa MPOMEHJBHMBUX EKOHOMCKHX OKOJIHOCTH W
noBehane (rekcuOuIM3anKje U Ieperyliaiuje TPKUIITa paja, 3alThTa
paJHuKa 0J] OTIyIITama 300T MpecTanka norpede 3a 00aBsbame oapeheHor
noca (MOCIOBHUX Pa3iiora) ce CyouaBa ca BEIMKUM H3a30BUMa. Y mopehemy

74 O oBome BuIU: 3aKOH 332 paOOTHUTE OJHOCH, WieH 95, cTaB 0.
75 O oBome BuU: 3aKOH 32 paOOTHUTE OJHOCH, WieH 265, cTaB 1, Touka 9.
76 O oBome Buau: TomanoBuk.T u B.TomanoBuk, op.cit,101.
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ca oxpeadama ,,ctapor” 3akoHa KOjuUM ce ypelyje 3amTura paJHUKa OJ
OTITyIITarba 300T TIOCIOBHUX pa3Jiora, nmocrojehin 3akoH o paJHUM OJJTHOCHMA
npensubha kpahe oTkazHe pokoBe, Mame OTIPEMHUHA U Kpahu mepuon 3a
CIIpoBOl)CHHE MOCTYIKA KOJICKTUBHOT OTITYIITAMkA.

[ITo ce TYe MojeAMHAYHHUX OTIYINTAMa, TIUJIEMa 0CTaje y TIOTIICAY
o0MMa cyjicKe KOHTPOJIE Y MPOICHH NMPUXBATJBHBOCT OTIYIITama 300T
MOCIIOBHUX pasziiora. HepaspemaBame oBe AMiIeMe Y U3BECHO] MEpH je
pe3yaTar HeocTaTKa onrosapajyhe cyJcke nmpakce y 3eMJbH.

VY omgHOCY Ha KOJNEKTHBHO OTIYIITAHE, 3aKJbyUYaK je Ja je MpaBHH
PEKHM 32 HETrOBO PEryIIHCAbE JIAJIEKO OJ1 jaCHE M KOXEPEHTHE IeJINHE KOje
y HOTIYHOCTH OJIrOBapa cajapxajy u “myxy’” eBporckux mpomnuca. OBaj
OIMIIITH 3aKJby4daK CC MOXKC INOTKPEIIUTHU KPO3 HEKOJIMUKO HOjeI[I/IHa‘IHI/IX
CerMeHara KOJIEKTHBHOTI OTIYIITamka, Kao MTO Cy: AePUHUIIHU]HA TIojMa
,»KOJIEKTHBHOT OTITyIITamka”, MAaTepHjalTH! ¥ JOPMATTHHH aCTIEKTH ITOCTYITKa
3a HHPOPMUCAHE M KOHCYIITAI]e ca IIPEe/ICTABHUIIMMA PaTHUKA, MaTepPUjaTn
U (OpMaJHU acleKTH KOjH C€ OJIHOCE Ha M3BEIITABaE jaBHUX BIACTH U
PaBHUX IOCIEUIA KOje IIPOUCTUYY M3 KpIIeHka 00aBe3e MHPOpMHUCahe,
CaBeTOBama M 00aBEIITEHa Y CIYUajy KOJICKTHBHOT OTIYIITAKbA.
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Cancelation of the Employment Contract and
Protection of the Employees’ Rights in the event
of a Dismissal due to Business Grounds

Summary

Individual and collective dismissals are a substantial part of the legal
regime that regulates the cancelation of the employment contracts in Mace-
donia. In terms of changing economic circumstances and increased flexibility
and deregulation of the labour markets, the protection of the employees from
dismissals due to termination of the need for the performance of certain work
(i.e. business grounds) is confronted with major challenges. Compared to the
provisions of the “old” law that governed the employees’ protection from
dismissals due to business grounds, the current Law on employment relations
provides shorter periods of notice, lesser severance pay and shorter periods
for carrying out the collective redundancies.

Regarding the individual dismissals, there remains a dilemma about
the extent to which the judges may examine the admissibility of the dismissal
due to business reasons. The failure to resolve this dilemma is to a certain
extent, a result of the lack of appropriate court practice in the country.

Regarding the collective redundancies, the conclusion is that their

regulation in the Macedonian labour legislation is far from a clear and co-
herent whole which entirely corresponds to the contents and meaning of the
EU regulations. Such a general conclusion is rooted in several individual
segments of the collective redundancies such as: the definition of the term
“collective redundancies”, the material and formal aspects relating to the
procedure for informing and consulting workers’ representatives, the material
and formal aspects related to the notification of the public authorities and the
legal consequences resulting from the breach of the obligations to inform,
consult and notify in the event of collective redundancies.

Keywords: Dismissal of workers after termination of the need for de-
signation, individual lay off, collective dismissal.
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1. YBox

IMocnonaBai Moke MPUBPEMEHO YIaJbUTH PaJHUKA ca pajia Mmpuje Uik y
TOKY ITOCTYIIKA 32 yTBpHUBamkE OJrOBOPHOCTH Jia OM Ta CIIPUjEUro J1a HACTAaBU
U3BPIICHE KPUBUYHOT JIjelia, TEXKE MOBPEJIE paHe 00aBese, APYyre paambe Koja
j€ pasyior 3a yaasberhe HITH KpIiehe (HEMOMTORame) paaHe auciurminne.' Ko
(akynTaTUBHOT yIaJbeiba OIYKa O yIaJbeby MMa KOHCTUTYTUBHHU KapakTep,
a I[MJb je 3alITUTa MHTEepeca MOCIOIaBIa, a MOHEKA [ U 3aIlTUTa HHTepeca
paaHKKa (Ha IpUMjep, aKo je pas3Jior 3a yaaJbebe HACHIbE IPeMa paHUIIIMA).
PasJior 3a ynasbeme MoKe OMTH MOBE3aH ca paJioM paJHUKa KOJI MOCI0IaBIa
(moBpena paaHe obaBe3e, KpUBUYHO JjeJI0 Ha paly UIIH y BE3H ca pajioM) I
0JIBOjCH O] BheTa. AKO CE PaJIHUK HaJIa3u y IPUTBOPY Y/IaJbeihe je 00aBE3HO
¥ OJITYKa MOCJIOaBIa MMa JIeKJIapaTUBHU Kapakrep.” HezaBucHO o1 pa3iora
Y BPCTE y/laJbehha, 32 BpUjeMe MPEBEHTHBHOT y/IaJbeiha BaXKH MPE3yMITIHja
HEBUHOCTH OyAyhu 51la OHO MpPEeTXOoAu JOHOUICHY OJJyKEe O KPUBHIHU U
OZITOBOPHOCTH PaJHHKA, a 10 YeMY je OHO Pa3iIuYUTO O] ylaJbemha Kao
CaHKIIMje 3a MOBPEY pajiHe 00aBe3e MU HETOIITOBAKE PaIHE TUCIIUTLINHE.
VYnaseeme paJHuKa ca pajia HUje caMo NMPEBEHTUBHA Mjepa, Beh moceOHa
HOBa JIUCHUILIMHCKA Mjepa IPUBPEMEHOT y/laJbekha ca pajia 0e3 HaKHAJIE KOjy
HOCJIO/IaBaI] MOXKeE Jla U3pPEKHE 3arnociaeHoM.” CaMOCTalIHy JAUCIUILITHHCKY
CaHKIIU]y, TPaJUI[MOHAIHO IPUCYTHY Y YIIOPEIHOM IIPaBy 3a JIAKIIE TOBPEIe
paaHuX obaBe3a WM AUCHMILIMHE IMOHAIIama, Tpeda pa3InKOBaTH OJ
ylaJbeba ca paja Kao HecaMoCTallHe, aKIIECOPHE, TPEBEHTHUBHE U IIPUBPEMEHE
Mjepe y TOKY JAMCIMILTHHCKOT TocTymnka.! Kao mpumjep Moxe ce HaBecTH
MOryhHOCT HOCII0/IaBIa Jia U3PEKHE 3aM0CIICHOM 3a OBpPEY pajHe o0aBe3e
WJTH HETIONITOBAE PaJIHE JUCIUTUINHE, TUCIIUILUIMHCKY Mjepy IPUBPEMEHOT
ylIajbea yMjecTo 0TKa3a yroopa o pany. [lociomaBai Moxe J1a U3pEeKHE
yIaJbeihe y Tpajarby O]l jeIHOT 10 15 paJHuX JlaHa aKo MOCTOje olakiinapajyhe
OKOJIHOCTH HJIU TIOBpe/a pajHe 00aBe3e, OMHOCHO pajiHe AUCIIUILIIMHE HUje
TaKBe MPUPOJIC J1a 3aIOCICHOM IIPECTaHe PajJHU OHOC, a 03 OrpaHHYCHa
y Toky ronune (wiaH 179a. 3akona o pagy CpOuje). Ako HUje OTpaHUYCHO

1 VY panujem pajHOM 3aKOHOJABCTBY IIOCTOjaIo j€ MOPE ylabea ca paaa U yIabemhe ca
pajIHOT MjecTa pajiHHKa KOjH je 3aTeUCH Y U3BPLICH:Y MOBpPE/e pajHe obaBese, a 10 OKOHYamka
JMCUHUIUIHHCKOT TocTynka. CyCreH3Hja je CBeIeHA Ha yIa/bCHe 3aloCICHOT ca paja
(excTepHy cycrieH3Hjy), 0K je yaajbemhe ca pajHor Mecta (MHTepHA CyCIeH31ja) YKUHYTA.

2 Bumu. XK. Mupjanuh, Auousudyarnu paonu ooHocu, NPyro U3MHUjCHCHO U JOIMYEHCHO
n3name, [IpaBun dakynrer Yuusepsurera y bamoj Jlynu, bama Jlykxa 2004, ctp. 145.

3 B. Yonwuh, [Tocmynyu 3awmume npasa 3anocienux npeod cyoo8uMa u OpyeuM OpeaHuMd,
Panno u conmjaHo mpaso, Op. 1-6/2005, ctp. 294.

4 b. Jlybapna, Paono npaso - pacnpasa o 00CmojaHcmey Ha paoy u COyujainom oujanoeay,
IIpaBuu dakynrer Yuusepsureray beorpany, beorpan 2013, ctp. 650.
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YKYITHO yIaJbeibe ca pajia y TOKY KaJeHIapcke roIiHe TO 3Ha4H Ja je Moryhe
Jla TPOTHB UCTOT 3aMOCIICHOT Oy/Ie U3PEUCHO yIa/berhe ca paja BUIIe MyTa
y TOKY KaJICHJIapCcKe TOIMHEe, MaJja, j¢ BjepoBaTHHje a OM MociiojaBail y
ClTyuajy MOHaBJbaka MOBPEC pajHe 00aBe3e 3a KOjy je U3PEKao yIaJbee,
CXOJTHO Ha4eTy MPOrPECHBHOT AUCIUTLIMHCKOT Ka)XKibaBarbha, OJTHOCHO HAYeITy
VHIMBUIyaIn3allije KaXKbaBamba, H3PEKao TeXKY CAaHKIIU]Y, OMHOCHO OTKa3
Kao JUCHUILTHHCKY CaHKIHU]jy.” Y mpuior HeraheHor yaabema Kao CaHKITHje
HaBOJIM CC YMIbEHHIIA JIa je 32 paJHuKa 00Jbe /1a Oy/ie CyCIeHI0BaH ca paaHor
MjecTa Ha oapeheHo BpujeMe ca wiM 0e3 HaKHaJe 3apaje, Hero jJa JA00uje
0TKa3 yroBopa o pajy, T¢ IoCTaB/ba MUTake yBOheHha HHCTUTYTA Y1 beha
palHHUKa ca pajia y CUCTEM JUCIUIUIMHCKUX CaHKIIMja y PajlHOM IpaBy
PenyOnuky Cpricke, a 1Mo y30py Ha pjeliema y paaHoM mpaBy PemyOnuke
Cpowuje. ¢

3akoHCKe ofipeide 0 yaalberby pajJHUuKa ca paja He MOTY ce aHallu-
3UpaTH OJIBOJEHO Ol OIPE0H O OJATOBOPHOCTH 3a TOBpELy pajHe obaBe3e
WJIM HETIOIITOBAE PajIHE TUCIUIUIHHE, Ka0 M OJPeI0H O MPECTaHKY PaJHOT
OJIHOCA T10 BOJHH MOCJIO/IABIIA U [0 CUJIH 3aKOHA, TUIATH (3apajin) U HAKHAI!
iate (3apajie), 3alTUTH [IpaBa pagHuKa, UTA. CTOTa IITO PaJIHOIPABHU
NOJIOKAj paJHUKa Y TOKY yAabelkha M IMOCIHje 3aBpIIeTKa MOCTYIKa
yTBphHBama OJIrOBOPHOCTH 3aBHCH OJI CaJpikaja OBHX OJIPENOH M IITO
00MIbeKja yalberba 3aBUCE 0/ 00MIbEIKja IPyTUX MHCTUTYTA PaIHOT [TpaBa.
IIpenmeT cucTeMaTCKOT UCTPAKUBAhA Y/la/beha PaJHUKA U, Y OKBUPY TOra
UCTpaKMBAKkE Pasiiora 3a yaabeme, 00yXBara U MUTama Koja ce 0IHOCE
Ha HeKe JIpyre MHCTUTYTE PaJHOT MIPaBa, Kao U HCTPaXKHBame Be3a uamehy
npaBuia KojuMa je ypeheHo ynaspeme U MojeJMHUX MpaBHiia KojuMma cy
ypeheHu oBU HHCTUTYTH. AJH, TO je TpeaMeT OOMMHUJUX TEKCTOBA, a OHU
HEZI0CTajy Y JINTepaTypH PaHOT MpaBa KOJ HAC HAKO je YIaJbeHmhe paJHIKa
TpaJUIMOHATHN WHCTUTYT PAJHOT IpaBa MpPUCYTHA JiclieHHjaMa. Y IHIbY
J1a ce TIOJICTaKHEe HCTPAKMBAE Y/IaJbeha ca Pajia Kao COIMjaTHO OCjeTIbUBE
Mjepe, M3/IBOjeHa Cy Y OBOM KPAaTKOM TEKCTY Kao MpEeIMET JOrMaTHYIKe
¥ HOpMaTHBHE aHaJIM3e IMoje/lMHa MUTamka Koja ce 0JJHOCE Ha pasiiore 3a
yIaJbeme 1 MOCTaBJbeHe cibesehe Te3e: 1a Texa MoBpena pajHe 00aBe3e uin
HETIOIITOBAKE PAJIHE JUCIIUILIMHE 32 KOJy je NMPpeaABUl)eHO U3pUIIake Mjepe
IpecTaHKa pajHOT OJIHOCA, OJHOCHO PAacKH] yrOBOpa O pajay MpeacTaBiba
OIpaB/iaH PasJior 3a ynaJbeihe PaJHUKa ca paja, 3a pa3iuKy Ol JAPYTUX
clly4ajeBa MoBpeJIie pajHe 00aBe3e WU HETIOIITOBAE PaHE TUCIUILIINHE; 1a

5 Ibid.
6 Bumu. P. Jlane, Yoawemwe paonuxa ca paoa, l'omnimak [IpaBHor dakyntera YHUBEp3UTETA
y Ucrounom CapajeBy, roguna III, 1/2012, ctp. 142.
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Cy KpMBHYHA Jijelia YUU-EHA Ha paJly WIH Y BE3U ca paJioM, a yKIbydyjyhu n
KPUBUYHO JIje]I0 KOPYIIHje YUYUEEHO KO TIOCJIOIaBIIa, OTPABIaH pasiior 3a
yIaJbere pajIHUKa ca pajia o] CTpaHe NMocIoaBLa (KpUBUYHA jesto 300r umje
npupoze Huje Moryh faspu paja pagHuKa KoJ HCTOT HOCTIOABIa); 1a je CIIOpHa
MoryhHOCT nocioiaBIa 1a yTBpAM MOCTOjak¢ OCHOBAHE CYyMHbE /12 j& paHUK
MOYMHHUO KPUBUYHO JjeJI0 Kao pasiiora 3a yJaasbere paJHuKa ca paja u aa
CIOCOOHOCT M KaraluTeT 3a TO UMajy caMo HaJJIe)KHEe NHCTUTYIIHN]ja BIACTH.

2. O0mwbeskja yia/bemha paJHUKA ca paja

VYnameme ca pana je NpeBeHTUBHA, PUBPEMEHA, HeCaMOCTallHA H
aKIeCOpHa Mjepa MOC/I0/iaBiia Koja y UCTO] MjepH HEIOBOJbHO YTHYE HA
pagHOIPaBHHU NOJIOXKA] paJHUKA 6€3 0031pa Ha BPCTY U pa3jiore yaajbema u 6e3
003upa J1a JIM MOCTOjHu KpUBHUIIAa pajHuKa. Kako je KoHCTaToBaHO, 3aI10CTICHN
KOjH je yJlaJbeH ca pajia Hajla3u ce y mpuBpeMeHoM cratycy. O Tora kako he
Ce IEroB MPUBPEMEHU CcTATYC (yIaJbeHhe) OKOHTATH 3aBUCHNE HeToB Oyayhn
paJHOIpaBHU cTaTyc.” Yia/baBame yTu4e Ha HOBYaHa TPUMarha PaJHUKa U Ha
TNojeInHA IpyTa MpaBa pajJiHuKa (HIp. HeypauyHaBame BpEMEHa CyCIICH3H]e
y PaJIHU CTaX aKo Tpaje Iy’Ke BpUjeMe, BpHjeMe CyCIIeH3Hje 01y31uMa ce O]l
TOIUIIEBET 0IMOPa, HeMOTYNHOCT 3a1ociierha Ko Py Tor MocioaaBia uti.).t
Crora ce MOXKe NMOCTABUTHU MTUTAKE Y KOjOj MjepH y/1aJbehe Kao IPEBEHTHBHA
Mjepa IocpeTHO MMa PENPECHBHU YUUHAK HA PAHONIPABHU TI0JIOXKa] PaIHUKA
WJIK CITY)KOCHHUKA ITpeMa KOME je IPUMjeHheHa, a ,,peIPECUBHOCT CE UCKa3yje
y 3a7upamy y NpodeCHOHAIHH TOJIOXKAj, YIel U MaTepHjaHO CTambe
JpxaBHOT ciryxOeHuka™’ OmiyKka 0 yaabemwy jecTe MpuBpeMeHa Mjepa,
aJTH TI0 CBOJUM MOPAJTHUM U EKOHOMCKHUM TOCIbeINIIaMa, OCjeTIbUBO 3a1Pe
y IpoQ)eCHOHATHH TI0JI0Ka] U yIJIE CYCIICHIOBAHOT PajHHUKA, jep je OH
,,ACKOIUaH“ u3 y4enrha y 3ajellHHIKOM pajay 1 300T Tora TpIiu U eKOHOMCKY
mTeTy (HepuMameM Ij1ate, Beh iMa caMo HaKHay Koja je Y IpaBuily, Mamba
ox mare).!?

[IpeBeHTHUBHOCT MMa 3aIITUTHH KapaKTep jep ce y/lalbaBambeM palHIKa
oHeMoryhaBa Jla HAaCTaBH HM3BpIICHEC KPUBUYHOT Jjelia, IOBpEC paJiHe
o0aBe3e, Jpyre MITETHE PaJIihe, UIU J1a OMETa TPUKYIIJbakhe JI0Ka3a O HheroBoj
kpuBHiy. [IpuBpeMEHOCT 3HAUM J1a KPaTKH POK yIaJbCiha TPaje HajaykKe JI0
JIOHOIIICHA OJTYKE O IPUMJjECHU KPUBUYHE CAaHKIIHM]E, 0TKa3a yroBopa o paay

7 b. Wynpepuh, Paono npaso, Cayx6enn macuuk, beorpan 2010, ctp. 156.

8 P. Jlane, op.cit. cTp. 138

9 M. Jypac, Yoawere c nocna oporcasnux cayoicoenuxa y Penyoruyu Cpncxoj, [IPABO —
Teopuja u npaxca, op. 7-9/2015, crp. 39.

10 H. Tuntuh, Padno u coyujarno npaso, Haponue HoBuHe, 3arpeo, 1972. ctp. 604.
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uiu ocyiobahara pajHIKa 071 0JroBOpHOCTH. HecaMocTaHOCT ce mokasyje
KpO3 MOBE3aHOCT yJasbeha ca MOKPETAmkEeM IMOCTYIKa 3a yTBphHBame
OJICOBOPHOCTH PaJIHHKA, HAKO j€ JOHOIICHE ONIYKE O YAaJbeby paaHHKa
OJIBOJCHO O] M3pHIlama Mjepa (CaHKI[Uje), a He YTHYE Ha MPABUJIO Ja j¢ Ha
TIOCJIO/IAaBILy TePEeT JI0Ka3KMBama KpUBHIlEe paHuKa. Kako ce HaBomu TO HUje
ayTOXTOHA, Tj. CAMOCTAJIHA Mjepa jep je 10 pa3sio3uMa U CBPCH FEHE MPUM]jCHE
Be3aHa 3a Jpyre paJiHONpaBHE MHCTUTYTE (JIUCHUIUIMHCKA OJTOBOPHOCT,
HpecTaHak pajHor ogHoca).!! JIoHOIIeHke O/TyKe O OJTOBOPHOCTH PaTHHKA
HE 3aBUCH O] IPUMjeHe OBe MpUBpeMeHe Mjepe. HacynpoT Tome, ommyka
0 (He)u3pHullalky Mjepe 3a TeXKY MOBpeny pajHe o0aBe3e WJIM CaHKIU]jC
3a MOYMHHEHO KPUBUYHO Jj€JI0, HETIOCPEIHO yTHUYE Ha MPUMjEHY OIITyKe
0 ynabewy. [IpemMa oBUM 00MIBEKjUMA yIIAJbCHE Ca pajia ce PasiuKyje y
OJTHOCY Ha yJlaJbeHbe (CYCIIeH3H]y) Y IPYTUM IpaHama IpaBa y KojuMa rmopes
00MIbEKja MIPUBPEMEHE Mjepe, MMa U 00UJbEeXKja MPUBPEMEHOT OfJIarama
WK 3a/IpKaBama HEKe Mpecy/ie, pjelieha UiIu olarame O CTyIamba Ha
cHary omnyke. [Ipema HaBeJJCHUM OOMJBEIKjUMA CE PETYJIHINY Pa3iio3n 3a
yIasjbee, Tpajame yaasbeba, MPaBo 3aMoCICHOT Ha HaKHAIy JHjeNa HIn
IjeJIOKYITHE T1aTe (3apajie) 3aBHCHO O UCXO/Ia TIOCTYIKA 3a yTBphUBame
OJIFOBOPHOCTH PaJIHUKA, JIy’)KHOCT MOCJIOABIIA J]a paJiHUKa BPaTH HA paJi O]
onpel)eHnM yclioBUMa, UTII. YKPATKO, HA CBa MPaBUIIa O yaJbeiby ca paja.
3Haueme MojMa yaajbehe pajHuKa ca paja ako 3aKOH O pajy He CaapiKu
ne(GUHUIM]Y OBOT IT0jMa, MOKE CE CTOTa U3BECTH M3 OBUX O0UJbEXK]a, OJTHOCHO
3aKOHCKHX OJIpei0N O pa3jio3nMa 3a yJasbeimhe, YCIOBUMA IO KOjuMa je
Moryhe, ka0 U Apyrux oapeadu kojuma je ypeheH oBaj HHCTUTYT pajHOT
npasa. Tako ce yia/berme pajHuKa ca pajia MoXke Ie(GUHUCATH Kao 3aKOHOM
ypeheHa mpuBpeMeHa, MPEeBEeHTHBHA, HECAMOCTAJIHA, aKI[ECOPHA Mjepa
npeny3eTa ycJbell HE3aKOHUTHX pajiibh 300T KOjUX je MPOTHUB paJHUKA
3amo4eTo Wi he OUTH 3armoueTo KPUBHYHO TOWmEHe, MOKPEHYT MOCTYIaK
3a yTBphHBambe OJrOBOPHOCTH 3a MOBPEY paiHe 00aBe3e Ul HEMOIITOBAKE
pajHe AUCIHUIUINHE, Koja 00yXBaTa 3alliTUTY TpaBa U HHTEpeca paHuKa KOju
j€ ylaJbeH ca pajia, a Koja je pa3iuuuTa Oj yAasbekha ca pajia Kao Mjepe 3a
HOBpey pajHe 00aBe3e WIIM HEIONMITOBAkbE pajiHe AUCHHUILTHHE. [IpaBuia
0 yllaJberby paJIHUKa ca pajia ce MojjeIHAKO TPUM]jCbYjy Ha CBE paIHUKE U
OTyJa y JINTepaTypu MUTAkE O TOME J1a JIH j€ Y3 MIOCTOjarbe OIIITET PeXKIMA,
HY)KHO U 3aKOHCKO pPeryJiucame MOCeOHUX peKnMa CyCIICH3Uje paJHuKa y
onpehennuM njenarHocTuma (y pyaapcTBy, TPAHCIIOPTY, KOMYHHKAIHjaMa,
jaBHUM ciyx0ama, mpaBocylyy, mikoicTBy).”? Ha ompaBmaHOCT muTama

11 I1. JoBanosuh, Paono npaso, llpaBuu paxynrer y HoBom Cany, Hoeu Can 2015, ctp. 314.
12 H. Tuntuh, op.cit., ctp. 605.
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ynyhyje n unmbeHnIa 1a je yaabeme (IpKaBHUX) ciykOeHnKa moceOHo
ypeheno y 3akoHuma koju ypehyjy noceOHa oOMIbeXkK]ja BUXOBUX PagHUX
OJTHOCA.

VY aHanM3UpaHOM YIIOPETHOM PaJHOM TIPaBy Ce€ Pa3iIuKyjy pasio3u
3a yaJbeme ca paJia, ajii ¥ IIPUCTYII O TOME Jia JIU Tpeba ypeauTH yaabeme
ca paJia Kao MHCTUTYT paJHOT MpaBa. YHopeaHa aHain3a 3aKoHa O paay
y Penry6nunu Cp6wujn,'* 3akona o paay y Pemyomuiu Cprickoj,'* 3akona o
pany y Penyonunu LpHoj T'opu,” mokaszana je na oHu caapixke oapende o
yIaJbehe ca pajia CUCTEMAaTH30BaHE Y TIOCEOHY IJEJIMHY M J1a TIPOIUCY]Y
pa3inuuTe pas3iore 3a yJajbeme. Pasznos3u 3a ynajbeme y aHaIH3upaHuM
3aKOHMMa HaOpOjaHH Cy TAKCATUBHUM METOJIOM, a IITO, TPeMa 00UIbEeKjuMa
TOT METOoJla, CIpjeuaBa yJlaJbelhe PaJIHMKa (3allOCJICHOT) ca paja BaH
MPOIKCAHUX PA3JIOra U 0TeXkaBa 3J10ynoTpedy OBOT HHCTHTYTa PaJIHOT ITpaBa
O] cTpaHe Mocio/aBna (Ha mpuMmjep, Huje JOMyIITeHO yalbehe ca paja 300r
MPEKPILajHEe OJATOBOPHOCTH pajiHuKa Oyayhu J1a HUje HaBeIeHA Kao pas3Jjior
3a yJajbebe). Y MUTamy je HCKJBYUHBO U 3aTBOPEHO HaOpajame. AKO Ce jaBU
noTpeba J1a ce MPOMKC NPUMjEHH Ha IPyTe CIy4ajeBe, OCUM HaBECHUX, OHJIa
Ce JeIMHO MOXKE MPUCTYMUTH MPOMjEHH WJIM TOHOIICHY HOBOT Mporwuca.'
3a pas3uKy O OBHMX 3aKOHa, 3aKOH O paay y PemyOmumm Xpsarckoj!’ He
IIPETo3Haje MPUBPEMEHO Y/1aJbebe PaIHUKA ca pajia (CYCIeH3H]y ¢ MocIa) Kao
MHCTUTYT PAJHOT MpaBa U HE MPOITUCYje YCIOBE 3a MPHUBPEMEHO YIaberbe,
aJM Ta JIONyLITa y Cly4ajy BaHPEIHOT OTKa3a yroBopa o paay (0Tka3 6e3
OTKa3HOT POKa) 10 OKOHYama cyAckor cropa (uian 150. cras 10)

VY nuTamy je TakBa moBpesa pajgHe odaBese Ja ce He MOKEe OYCKHUBATH
Jla TIOCJIO/IaBall 10 OKOHYama OTKA3HOT MOCTYIKA 3aJpKU paJHHKa Ha
MOCJIOBUMA Koje je 00aBbao. Kako ce HaBO/IH, aKo je IPOTUBJBCHE CaBjeTa
panHuka (,,pagHuuKor Brjeha™) BaHPEIHOM OTKa3y OYUTO HEYTeMEJhEHO,'
OJTHOCHO MPOTUBHO oJipedaMa 3akoHa O pajy, MocioaBal MoXe O cya
TPaKUTH J]a Ta IPUBPEMEHO, JI0 OKOHYAa CYJICKOT CIopa, 0ciio00/11 obaBe3e

13 3axkoH o pany (“Cnyx6enu miacHuk Perryonuke Cpouje”, 6poj 24/05, 61/05, 54/09, 32/13
u75/14)

14 3axon o paxy (“Cuyx6enn racauk Penyomike Cprcke”, 6poj 1/16)

15 3axon o paxy (“Cuyx6enn muct Lipue ope”, 6p. 49/08, 26/09, 59/11 u 66/12).

16 K. Mupjaunuh, [Tucarse u oonowere 3arxona, [lpaBan dakynrer YHBep3ureta y bamoj
Jlynu, bama Jlyka 2014, ctp. 134.

17 3axon o paxy (“Hapoxne HoBHHE”, Opoj 93/14)

18 Tlocionasall je jyaH paJHHKA BPaTHTH Ha PaJl U 3aJpXKaTH Tra Ha pajy J0 OKOHYama
CYJ/ICKOT CIIOpa aKO C€ CaBjeT paJJHUKa IPOTHBU BAHPEIHOM OTKA3Y, & PaJIHHK Y CYACKOM CIIOpPY
0CII0paBa JIOIYLITCHOCT OTKa3a M TPAKH O] ITOCIIOABLIA Jia ra 3aApKK Ha pajy (3aKkoH 0 pay
y XpBarckoj, wias. 150. cta 9).
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Bpahama paJHHKa Ha pal U UCIIaTe HakHaje miare.” Yiasseme ca mocia
Tpaje JI0 OKOHYama CYJICKOT CIopa O JIOMYIITEHOCTH BaHPEIHOT OTKa3a
yroBopa o paxay. [locnonaBai; uma 00aBe3y HCIUIaTe MjeceuHe HaKHa/Ie TIaTe
y BUCHHHU TOJIOBHHE MPOCjeuHe Tu1aTe ucrialieHe ToM paHuKy Y MoCIbe/Iba
TpH Mjecerna.

AHaTM3UPaHU 3aKOHU IPOTHCY]Y pa3IUIUTE PA3JIore 3a yIaJbemhe ca
paliay Be3u ca oiroBopHourhy 3a Texy noBpeny pajHe 00aBe3e 1 HeloITOBAkE
paJiHe IUCIUTLTHHE (TIOBPE/a TAKBE IPUPOJIC /1A PATHUK HE MOXKE J]a HACTaBH
paJi KoJ| TIOCIo/IaBIa, TeXa MoBpeia pagHe 00aBe3e WIK HEeTIOIITOBAhE PalHE
JUCHUIIITNHE 300T KOje je yrpoKeHa MMOBHHA Behe BPHjeAHOCTH, UTII.,) U Y
BE€3M ca KPUBHYHOM OJIMOBOpHOIINY (KPUBUYHO TOMEHE, 0CHOBAHA CyMba Jia
j€ paJHHK MOYNHUO KPUBHYHO JIjEJI0, MIIM IOKPEHYT KPUBUYHH MOCTYTIAK).
Jan of xora Tede ylajbehe U POK Tpajama yAabeha 3aBUCE O pa3jora 3a
ynasbeme. Kaja je y nuramy yaalbehe Be3aH0 3a JUCIUTLTHHCKY 0T OBOPHOCT
POK Tede o JlaHa KaJia je MoCIoIaBall JJOHHO OJTYKY O YAaJbeHy paaHHKa.
AKO je paJIHUK Y IPUTBOPY OHJIA j€ TO IPBHU JIaH IPUTBOPA, aKO je y TUTAbY
KPUBUYHO T'OWCH-E OHJIA je TO JaH KaJl je OHO 3all04yeTo, aKo je y MUTakmby
OCHOBaHa CyMIba JIa je paJHUK MOYNHUO KPUBUYHO JjEJ]I0 OHJIA je TO JaH
KaJ[ je TIocJIofiaBall JJOHUO OJINTYKY O y/aJbely paJHHUKA, aKo je Y MUTAlkY
KPUBUYHH TIOCTYTIaK OHJIA j€ TO JIaH KaJia je IOKPEHYT MOCTYIaK. YIabeme
Tpaje HajayKe TPH Mjecela, OCHM aKo je IPOTUB PaHUKA 3a1I04ETO KPHBUIHO
rOlBEHE 300T KPUBUYHOT JIjella YIUHCHOT Ha pajy MIIH Y BE3U ca pajioMm,
OH/Ia Y/IaJbeHh¢ MOJXKE J1a TPpaje 0 MPaBHOCHAKHOT OKOHYAha TOT KPUBUYHOT
noctynka. C TUM y Be3u Bajba UMATH y BUJY JIa j€ TIPHje MOCIIEAHE HOBEES
3akoHa o pany CpOwuje, mociaoaasail, 10 UCTEKa pOKa Ha KOJH je M3peucHa
Mjepa yJalbemha, UMao Ha pacriojiaramy cBera JBHje MoryhHocTH — mpBa
je Ouila MHUIMpamke MpecTaHKa paJaHor OJHOCA, JAOK ce JpyTa cacrojaia y
Bpahamy 3amnocieHor Ha paja Oyayhu J1a ce mpecTaHKoOM Mjepe yaabemba (aKo
HUje JIOIIJIO JI0 0TKa3a yroBopa O pajy) cBaka CTpaHa paJHor oJHoca Bpaha
y Ipehalime cTame: 3a0CciIeHH je Iy KaH Ja ce jaBU Ha T10cao, a MocIo1aBail
na My omoryhu nHacrasak pazga.?’

19 B. l'otoar, 3axor o pady ¢ komenmapuma u mymauerouma, TIM press , 3arpe6 2014.,
cTp. 297.
20 b. Wynaepuh, Jb. KoBauesuh, Paono npaso, JI1 ,,Ciyx0Oenu rmacauk, beorpan 2017,
ctp. 320.
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3. IloBpena paaHe o0aBe3e Kao pa3Jjior
3a yaajbeme paJHiKa ca pajaa

AHaTM3UPaHU 3aKOHU O Pajy caJipiKe pa3iIndnuTa IpaBriia y Moriaey
MoBpeJie paJHe 00aBe3e U HETOIITOBaka PajIHe AUCIUTUIMHE Kao pa3jiora 3a
ynaseeme ca pana. [Ipema 3akony o pany y Pemyonunu Cprickoj (unman 149.)
paIHHUK MOXE OWTH yIaJheH ca paja Kajaa je 3aTEUeH y BPIICHY paambi 3a
KOje C€ OCHOBAHO CYMMba J1a MMPEACTABIbajy TEXKY MOBPEAY pagHe 00aBe3e Uiu
paAmy Koje yrpoxaBajy MMOBHHY Behe BprjenHOCTH. TepMIH 3aTeueH 3Haun
Jla OCJIoIaBal] pely3uMa ylialberhe ca pajia oiMax Kaja ca3Ha Jia mocToju
pa3sJor 3a ynajbeme. [lpema 3akony o paxy Cpbuje mopen moBpene pagHe
obaBese, pa3Jior 3a yAabehe ca pajia je HeMOITOBAmhE PaJIHEe TUCITHILITHHE.
A, BaKHHU]a pa3JidKa jecTe y ToMe ITo 3aKoH 0 paay y Pernyomuiu Cprickoj
HE JIOBOJIM Y BE3y TEXKY MOBpeNy pajiHe 00aBe3e U yrpokaBame HMOBHHE
Behe BpHjeIHOCTH Kao jelaH pasJior 3a ylajbeme. TakBO MOBE3HBAHE
cMamyje MOryhHOCT TIOCJIOaBIa Jia yajbl PaJHHUKA, a MTO HJIE Y MPHIIOT
OBOI' HOPMATHBHOT pjeliea. 3akoH o pagay CpOuje moe3syje noBpeny paiaHe
o0aBe3e MITM HETIOIITOBAE PaIHE JUCIUTUIMHE Ca YTPOKaBAHEM HMOBHHE
Behe BpHjeHOCTH Y je1aH pasJior: MOCIoAaBal] MOXe YAaJbUTH PATHUKA aKO
noBpeJia pajiHe o0aBe3e WM HEMOIITOBAkE PaJiHE JUCHUILIMHE YIPOXKaBa
nMoBHHY Behe BpujeHocTH. Kako ce HaBonu, OBO je HENMOTITYHa TIpaBHA
HOpMa, jep cama I10 ceOM HHje JIOBOJbHA 3a HemocpeaHy npumjeny. OHa
OJIaHKETHOM TEXHHKOM 3aXTHjeBa Jia MOBpeJie pajiHe 00aBe3e U MMOBHHA
Behe BpujenHocTH Oyny AeUHUCAHU OMIITHM aKTOM HIJIM YTOBOPOM O
paxy,?' a mToO TOKa3yje Ja pasyiore 3a yaajbeme Tpeda OImKe ypeauTH y
3aBHUCHOCTH OJI JIjeJIATHOCTH KOjOM C€ IOCI0AaBaIl 0aBH M BPCTE MOCA KOjy
pamHuK 00aBJba. 3akoH 0 paxy CpbOuje mpommucyje Kao pas3iior 3a yaaJbemhe
Y HETIOITOBAKE PaJHE JUCIUIIIIMHE WIIM JPYTO MMOHAIIAKE 3aII0CICHOT
TaKo IIITO TI0BE3yje OBe paime ca MoryhHorrhy pagHuka Jila HACTaBH paj
KOJI KCTOT TIOCJIOJIABIIA: PaIHUK MOXe OUTH ylaJbeH ca pajia ako je mpupoja
roBpeJie pajHe obaBe3e, 0JHOCHO HENONITOBAkA PajIHE JTUCITUTUIMHE HIIN
MOHAIIAha 3aII0CICHOT TAKBE MIPUPOJIE /1a HE MOXKE BUIIIE JIa HACTABHU PaJl KOJT
MTOCJIOIABIIA IIPHjE UCTEKA POKA OJ 0caM JaHa y KoMe Tpeda /1a ce u3jacHU O
MOCTOjaky pasJiora 3a 0TKa3 yroBopa o pajy 300r moBpeje pajHe odaBese,
WJIM HETIOMIITOBALE PaJHe TUCIHUILIHHE (WiaH 165.). 3akoH o paxy Pemyonmke
Cprcke (unman 138.) mpomucyje Kao TexXy MOBpeIy paaHe 00aBe3e MOHAIAKE
paJIHHKA U3 KOTa ce OCHOBAHO MOYKE 3aKJbYUUTH JIa JIaJbl paJi paJHUKa KO
rmocioaasiia He 6u 6mo Moryh, Te 0HO MOXKE OMTH Pa3JioT 3a yIaJbeme ca

21 b. XKuskosuh, Mjepa yoamwera ca pada, HoBune y mnpornmcuma o pany, [mocapujym,
Beorpan 2006, ctp. 184.
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paja uako TO HUje MOCEOHO M3ABOJEH PA3JIor 3a yJaasbemhe. 3a Pa3iuKy O
HaBEJICHUX pasliora 3a yjaaJbeme ca pajaa, 3akoH o pany Lpae [ope (unan
130.) mpormucyje jeIHOCTaBHO MPABHIIO: TIOBpEa pajHe 00aBe3e 3a Kojy je
npeaBul)eHO U3pHIIake Mjepe TpecTaHKa PaHOT OHOCA, OJJHOCHO PACKH]T
yroBOpa 0O pajly IpecTaBiba pasJior 3a yaasbemhe paJHuKa ca paga. Ha
UCTH 3aKOHO/IaBHU TpucTyn ynyhyje onpenda 3akona o paxy PernyOnuke
Cprcke (unaH 151.) na je mocsomasarl Ty»aH Jia paJiHMKa BpaTH Ha paji ako
MY HE OTKa)K€ YrOBOP O Pajay: y TOKY IMEepPHOIa KOjH MOXKE TPajaTH HajIyKe
JI0O TPU Mjecella, TocoaBall je JyaH Jia 3aloCICHOT BpaTh Ha pajl Uiiu
Jla My OTKa)ke yTOBOp O Pajy ako 3a TO MOCTOje ONpaBJaHU pasiio3n 300T
Texe moBpene paane obasese (3PPC uman 151.).2% TIpema 3akoHy 0 paay
Penyonuke CpOuje nocsiomaaii je aysKaH Jia 3a1oCc/ICHOT BpaTH Ha paJi Uilu
Jla My OTKa)Xe YTOBOp O pajly WJIM U3PEKHE APYTY MEpy aKko 3a TO MOCTOoje
OIpaBJIaHy Pa3JIo3H y TOTJIEAY MOBPE/E pajiHe 00aBe3e WM HEeMOIMTOBaka
paane nucruiuinie (3PC wian 167.). Moryhe je na ce noctynak yrBphuBama
OZITOBOPHOCTH paJIHIKA 3aBPIIH M H3PUIAEM Mjepe yaabemha 0e3 HaKHaJIe,
a1ITO YIIPaBo MOKa3yje pa3iuky nusMely ynamsema ca paja kao puBpeMeHe,
MPEBEHTUBHE Mjepe U yaasbeha Kao Mjepe 3a MoBpeay pajaHe odasese. Ha
IPUCTYT JIa yaJbemhe ca paja Tpeba Be3aT 3a MoBpeny pajgHe oOaBese 3a
KOjy je mpeaBul)eHo U3pHllame Mjepe IpecTaHKka paJHor ojHoca ynyhyje u
CTaB M3HU]ET y JTUTEPATYPH 110 KOME Ka0 KyMYJIaTHBHH yCJIOB 32 YIaJbCHhe
JPKABHOT CITy»)OEHUKa ca rmocia Tpeda MpoIrcaTH ONpaBIaHo OYCeKHBAbE
na Ou ciry)kOeHUKY y TUCIMIITMHCKOM TIOCTYTIKY MOTJIa OMTH H3pedeHa Ka3Ha
HpecTaHak pajaHor ogHoca.”* Kao apryMeHT 3a oBaj CTaB HaBOJIH CE Jla CaMo
y MOCTYIKY 300T TE&XKHX TTOBPEAa pagHe Ty)KHOCTH y KOjJUMa CE ONpaB/IaHO
OYeKyje M3pHUIahe Ka3HEe MPecTaHKa PaJHOT OJHOCA MOXKE TBPIUTH Ja Ou
OCTaHaK y CIy>KOM NITEeTHO MHTEepecuMa ciiyx0e, Oyayhu na ce y ocranium
cily4ajeBuMa ciy>kOeHHK Bpaha y ciykO0y Mo OKOHYamy TMOCTYTIKa, Ma ce

22 Ilpema 3akony o pamy y PemyOmuim Cprickoj anTepHaTHBa MOBPATKy 3allOCICHOT Ha
paz je oTka3 yroBopa o pajay U TO He MOTy OUTH Apyre Mjepe 300r moBpese paaHe obasese,
HaKo Cy HOBYaHA Ka3Ha M IMHCMEHa OIIOMEHa Mjepe Koje ce IOJ MPOIICAHNM JIaKIIaBajyhum
OKOJTHOCTHMa MOTY u3pehu 3a Texy HoBpeay pajaHe odaBese. Tako ce jaje APyKUUjH 3HAYA]
yAaJbeby paJlHUKa y OJHOCY CUTYalUjy Kaja je mopea OTKasza yroBopa o paay moryhe na ce
H3pEeKHe Jpyra Mjepa — ocIoaBall MOXKe /1a yIaJb paJIHUKa CaMO aKO MOYKE MOJKE J]a OTKaKe
YroBOPO O pajly Tj. aKO CMaTrpa Jia HeMa 3aKOHOM IIPOIHMCAHMUX OJIaKIIaBajyhuX OKOJTHOCTH.
23 'V muramy je 3akibydak IIPOMCTEKao W3 aHaium3e ozpende 3akoHa O ApIKaBHUM
ciryxOenuMa (“Criyxx6enn miacHuk PemyOmuke Cprcke”, 6p. 118/08, 117/11, 37/12 n
57/16) 110 K0joj Ip>KABHH CIy>KOCHUK MOXKe OMTH ylaJbeH U3 PEIyOJIMUKOr OpraHa yrnpase 10
3aBpIIETKA JUCIMIUIMHCKOT OCTYIIKA Y CIIy4ajy akKo je MOKPeHYT JUCIHILUIHHCKH ITOCTYIaK
300T yUHIbEHE TEXKE ITOBPEe pajHe JyKHOCTH (wiaH 75).
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MPETXOAHUM ITPUBPEMEHUM YJIAJbCHEM C ITOCJIa HE MOCTUKE HUKAKBA KOPUCT
3a ciryx0y.?*

4. KpuBrYyHa 0ArOBOPHOCT Ka0 pa3Jior
3a yaabeme paJHHKA ca paja

3a pasnuky on 3akoHa o paxy PemyOmmke Cpricke KOju MPOIHCYje
Jla je pasJior 3a yIajbemhe paJHHKa OCHOBAHA CYMHba Ja MOYUHEHA Paiba
MpencTaB/ba KPUBHYIHO mjerio (wiaH 149.), octaBipajyhu mociomaBiry na
OIIjeHM J1a JTH TIOCTOjW OCHOBAaHA CyMIba 1 He oApeljyjyhu mrta Taj mojaM 3Haqm,
JPYTH aHATTU3UPAHH 3aKOHH O paJly Cy IPEIM3HH]HU: 3aII0CTICHU MOKe Jia Oyie
MPUBPEMEHO Y/IaJbCH aKO j€ TPOTUB HEra 3aoueTo KPUBUYHO FOBEHE 300T
KPUBHUYHOT Jjeja YIUEHOT Ha paqy WIIN Y BE3H ca pamoM (3akoH o pamgy
Cpb6wuje uman 165.); 3amociaerun he OnTH TPUBPEMEHO yIabeH ca paja ako je
MPOTHB Hhera MOKPEHYT KPUBHYHH MOCTYMAK 300T KPHBUYHOT JIjelia yUUEHEHOT
y paxy WIIH y Be3H ca PaIoM HIIH TIOCTYITaK 300T KPUBHIHOT JjeJIa KOPYTIITHje
3axon o paxy Llpue l'ope (w1an 130.). HaBenene pasnuke mokas3yjy 1a mocToje
Pa3IUYHUT HOPMATUBHU IIPUCTYII O TOME KO UMa CIIOCOOHOCT U KaNaluTeT 1a
YTBPIH IMOCTOjarh-e¢ KPUBUYHOT Jjesia Kao pa3jora 3a (pakyJTaTUBHO yIaJbermhe
ca pajga (3a pa3IHUKy O ciydaja Kajaa je paaHuK Y MPUTBOPY), da JIK Tpeda
paIHWKa MPOTUB KoTa HUje oapel)eH MpUTBOp yAAJBUTH ca paja ako HUje Y
MUTaky KPHBUYHO JIjeJI0 YUUHEHO Ha pajly WK Y BE3H ca paJioM, Jia Jid Tpeba
MIPEIBUjETH KPUBUYHO JIjEJI0 KOPYTITHje Kao mocedaH pasJior 3a yaasbeme.

VY oKBHpY pacrpaBe 0O MUTamby KO UMa CIOCOOHOCT U KamaluTeT Ja
YTBPAH TIOCTOjathe OCHOBAHE CyMIbE JIa ITOUHIbCHA Pajha MPEeCcTaBIba
KPUBUYHO Jjeso (kKao pasJior 3a ¢paKyJITaTHBHO YAAJbEHE ca paga) MOXKe ce
IT03BaTH Ha apryMeHTEe U3HECEHE YV oIyl YcTaBHOT cyna Cpouje u3 2017.
roauHe »° Koja ce OJHOCH Ha ITPeCcTaHaK PaHor OxHOoca Mo wiaHy 179. ctaB 3.
Tagka 5) 3akonHa o paxy Cpbuje y KoMe je TPOIFCaHO Aa MOCIOIaBall MOXe
Jla OTKa)Ke YroBOP O pajy 3aroCICHOM KOjU HE MOIITY]je PaJIHY JUCIUTIITHHY
aKO EErOBO IMOHAIIAE MPEJICTABIbA PAJIY M3BPIICHA KPUBUYHOT Jjeria
YUHELEHOT Ha PajJly U y BE3H ca pajioM, HE3aBUCHO OJI TOTa Jia JIK je MPOTUB
3aIOCICHOT TOKPEHYT KPUBHYHHU MOCTYTIAK 338 KPUBUYHO Jijenio. FcToBjeTHY
onpendy O MPECTaHKy pagHOT OXHOCA CaApKu 3aKoH O panxy PemyOnmke
Cpricke (wran. 179. ctas. 3. Tauka 5). YcTaBHU Cyj je OIjEHHO N1a Tadka 5)
HUje y CarjacHOCTH ca YCTaBOM M Jla C€ OCIIOPEHOM OJIpe0OM HapyliaBa
yCTaBHA TapaHIIja TIpaBa Ha MIPaBUYHO Cyheme, Kao U yCTaBHA rapaHIlnja
IpaBa Ha MPaBHY CUTYPHOCT y Ka3HEHOM IPaBy MpeMa KO0joj ce CBAaKO

24 1. Jypac, op.cit., cTp.48.
25 Omiyka YerasHor cyna Cpouje 6poj UV3-424/2014
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cMaTpa HEBUHUM 3a KPUBUYHO ):[jeno JOK CC BEToBa KpUBHIla HE YTBPAU
IPaBHOCHAYKHOM OJIITYKOM Cy/1a.2® YCTaBHH CY/I je OIHjEHHO JIa j& OCTIOPEHOM
0JIpe100M TMOCIIOABILY Y CYIITHHH JAaTO OBJIANINEHE KOje MOXKE MMaTH CaMO
CyJ, jep, Y KOHKPETHOM CJy4ajy, rmociojiasail 6e3 Bohema ,,KpUBUIHOT
MoCTyIKa u 0e3 00e30jehjuBarba 3a1oCcIiEHOM CBUX YCTaBHUX T'apaHIldja Koje
Ce OJIHOCE Ha ITPAaBHY CUTYPHOCT y Ka3HEHOM IIPaBy, CaMOCTaITHO yTBphyje 1a
JIM TIOHAIIIAFHE 3aMI0CIICHOT TIPEACTABIba Py H3BPIICHA KPUBUUHOT Jijeia
i He. Hamwme, npema omjenu Cyja, oBakBO 3aKOHOM JIaTo oBJyamhemne
NOCJIONABITY, TIPEJICTaBJba 3alpaBo MoBjepaBame ope)eHnX HHrepeHIrja
KPUBUYHOT CyJla MOCIIO/ABITY, a 3a IIITa HE MOCTOjH YTEMEJbCHE Y YCTaBy.
3a oljeHy 3aKOHUTOCTH OJITYKE O y/laJberby HeMa 3Hauaja HaqYMH OKOHYaHka
JTUCIUTIITUHCKOT roctynka. [Tonazehn on HaBeneHOT 00pasnoxkema MOXe ce
MOCTaBUTH MUTAME JIa JIU CE€ HAaBE/IEHU IIPABHU apTyMEHTH MOTY TIPUM]EHUTH
Ha ofipen0y 3akoHa o pany PenyOnuke Cpricke (uian 149. cras 1.) o pazio3uma
3a ylabehe pajHuKa: “AKO je paJlHUK 3aTCUCH Yy BPIICHY pajibH 3a Koje
Ce OCHOBAaHO CyMba Jia MPEJCTaBJbajy KPUBHYHO JjEJI0, TEXKY MOBPEIY
paaHe obaBe3e WM pajambU Koje yrpokaBajy UMOBHHY Behe BpHjeHOCTH,
NIOCJIOIaBall I'a MOXKE YJIaJbUTH C pajia v MpHje OTKa3uBamka yropopa o paay.”
OBoM oape10oM je ocTaB/beHa MOI'YNHOCT OCIIOABITY U OJITOBOPHOM JIHILY
KOJI TTOCIIOJIABIIA Ja OJUTydyje O TOME Jia JIM TIOCTOjH OCHOBaHa CyMiba Jia
pamba yunumbeHa o1 paJHUKa MPeACcTaBba U3BPIICHE KPUBHYHOT Jjena Kao
pasiior 3a yaasbeme pannuka. Kako ce HaBoau, 1a Ou paJHUK OMO yJIajbeH
HEOITXOJIHO j€ JIa je 3aTeUCH Y BPIICHY pajbH 3a KOje IMOCI0[aBall OCHOBAHO
CyMiba JIa IPEICTaBIbajy KPUBUIHO fjeto. Pame Mopajy OuTH mpeay3eTe Ha
pany Tj. paame Mopajy OuTH (yHKIIMOHAIHO U TPOCTOPHO TIOBE3aHE ca PajJioM
paJIHHKA WJIH Y BE3U Ca PaJIoM paJHUKa KOJI TOCofaBia (y BE3u ca paJHuM
oxrocom).?’ JIpyradnje Tymaueme oapende wian 149. cras 1, a mo xome
NOCJIO/IaBall He yTBphyje Ja JIM OCTOjU OCHOBAHA CYyMba JIa PaJliba PaJHIKa
npecTaBIba KPUBUYHO Jjesio, Beh HaIJIeKHU OpraH, OJICTYTIa O] TOra Jia je y
NUTamky GaKyITaTUBHO YIaJbEHhE 0 KOME CAMOCTAITHO OJITYUYje MOCIO/IaBall;
“IIOCII0IaBall 'a MOXKE YIaJbUTH A pajia M MPHje OTKa3uBamba yroBopa o paay™
(unan 149. craB 1.). Pa3jor 3a nuTame jecTe U oBjamheme 1aTo MoCIoAaBIly
y onpenou wiana 149. cras 3.: “Axo je MPOTUB paHUKA OKPEHYT KPUBUYHU
MOCTYIIAK, yJalbehe paJHuKa Tpaje 0 OKOHYamha KPUBHYHOT MOCTYTIKA,
aKo MOCIIOABAll pyrauunje He onydn.” Pasnore 3a ynasseme ca paja Tpeda
PaBHOTEXHUUYKH MPEIM3HO 1 jJaCHO (HOPMYITHCATH, a KA0 apr'yMEHT 32 TaKaB

26 Ogppenba je mpecrtana ja Baxd JaHOM oOjaBibuBama OJuryke YcraBHOI cyga y
,,City:x0eHoM miacHuKy Peny6muke Cpouje™ op. 13/17.
27 P. Knuukoeuh, b. Pamuh, Komenmap 3axona o pady Penybonuxe Cpncke, llenTtap 3a
JIeMOKpaTu3aiyjy npymTsa, bama Jlyka 2016, ctp. 209.
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CTaB MOYKE C€ HABECTH U0 00pasnoxkema Omiyke YCTaBHOT Cy/ia y KOMe je
KOHCTATOBAaHO JIa je MOope]| HaBeICHOT, YCTaBHU CY/l OIJEHHO Jia OCIOpEHa
oapenOa wiaHa 179. ctas 3. Tauka 5) 3aKoHa HUjE y CarJlaACHOCTH HU Ca HAYEJIOM
BJIaJIaBUHE TIPaBa Kao jeTHOM OJf TEMEJbHUX Hauesia CBaKOr' JIEMOKPATCKOT
JIPYIITBA, a IITO KaKO Ce JIaJbe HaBOIM: “MOJpasyMHujeBa U TO Jia HOpME
CBAaKOT ONIITEr MPaBHOT akTa Oyay jacHe, ofpelheHe u mpeaBUINBe, KaKo
je To EBponicku cyn 3a Jbyjicka mpaBa AeuHucao CTaHIapA0M ay TOHOMHOT
NojMa 3aKOHa M KaKo je, y CKJIaJy ca THM CTaHJAapJoM, U3PaKeHO y BHUIIIC
o/tyka YcrasHor cyna (Hnp. MY3-27/2009, 1Y3-107/2011, Y3-299/2011 u
Ip. —,,J1a O ce jeiaH OIIITH aKT CMaTpao 3aKOHOM, He caMo )OPMaTHO, HETO
Uy CaJIpKUHCKOM CMUCITY, Taj 3aKOH, OJTHOCHO F-ErOBe HOpME MOPajy OUTH y
JIOBOJbHOj MEPH MIPELIM3HE, jACHE H IPEJIBUIUBE, TAKO Jia Cy0jeKTH Ha Koje ce
3aKOH OJTHOCH MOT'Y YCKJIaJIMTH CBOj€ TIOHAIIIAE Ca 3aKOHOM, Kako He Ou 300T
HETMPELN3HUX, aJTH U HEJOCTaTHUX HOPMH OMIIN yCKpaheHH y OCTBapuBamby
CBOjHX 3ajeMYEHHX MpaBa v npaBHUX nHTepeca’”). [lomazehu on HaBeaeHUX
CTaBOBa, YCTaBHU CYJ] yKa3yje Jia Cy OCIIOPEHOM oipeiooM uiaHa 179. cras
3. Tauka 5) 3akOoHa yIpaBo JIOBE/ICHH Y MUTAkhE HABEICHH CTaHIapIU KOjU CY
MOpaJiid OMTH MOIITOBaHU 3apaji 00e30ehera ycTaBHUX Havesa BJaJJaBHHE
npaBa, MpaBHE CUTYPHOCTH M JETHAKOCTH CBUX TPE/ YCTAaBOM M 3aKOHOM.
C TuM y Be3u, YCTaBHH CyJl KOHCTaTYyje Jia OCropeHa oapeada 3akoHa, Hako
T10 CBOjOj IPaBHOj MPUPOIH jeCTE OIIIIITa, jep Ce OIHOCH Ha HeonpeheHu Opoj
cllyuajeBa, HUje Y IOBOJbHO] MEPH MPELIM3HA, jaCHA U IIPEIBUINBA, e BbOME
HUje oMoryheHo 3arocieHrMa Jla yHAIpeI UMajy ca3Hame 0 ToMe Koje hie ce
MOHAIIIAHE 3aMI0CIICHOT TIOCIIOIaBal] OKAPAKTEPUCATH KA0 Pajiby H3BPIICHA
KPUBUYHOT JijeJia Y KOHKPETHOM Cliy4ajy, uMajyhin y BUAY Ja TOCI0/1aBall
CaMOCTAJTHO IIHjEHU TI0CTOjarkhe HABEICHOT OTKA3HOT pasiiora, 0e3 HKaKBOT
onrker ogpehBama TPOTHBIIPABHOT MTOHAIIAA 3aITOCIIEHOT.

Ha nutame 1mta onpenTi Kao pas3Jior yaabema ca pajia 3a paJHuKa
POTHUB KOT'a HUje ofipeljeH MPUTBOP: KPUBUYHO J1jeJI0 HITW KPUBUYHO J1jeJI0
YUHEHO Ha PaJly HIIU Y BE3H ca paJioM, aHAITM3UPAHU 3aKOHH O PaJy cajpike
pa3auYnTa MpaBuia; KpUBUYHO Jjesio (3akoH o paay PenyOmuke Cpricke uian
149.); KpUBUYHO JjJI0 YUHE-EHO HA PaJly WU Y Be3H ca pajioM (3aKoH 0 pajy
CpOuje unan 165.); (3akon o pany Lpue lope (unan 130.). [Tojam Ha paay
WJIH Y BE3U ca pajioM ojipelyje ce Ha OCHOBY MPOCTOpHE MK (DyHKIIMOHATHE
TIOBE3aHOCTH 3aIIOCJICHOT ca PaJIOM y BpHjeMe M3BPILCHA pajiibe. 3aN0CICHH je
Ha pUMjep Ha pajy Kaja BPIIHU MOCJIOBE y MPOCTOPHjaMa MOCIO/IaBIIa, ajli 1
KaJ1a [10 ’beT'0OBOM HAJIOT'y TO YUHHU BaH Ha3HAYEHOT IIPOCTOPA, aJIU Y IIPUCYCTBY
(YHKIIMOHATHE TTOBE3aHOCTH — KaJia Tocao 00aBJba y IpocToprjama JIpyror
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cy6jexTa rmo Hamory mocioaasia.?? HopMaTHBHO pjeriierse o KOME je pas3ior
3a yJa/behe KPUBUYHO JIJEJIO je MPEIIUPOKO jep Ce OJHOCH Ha CliydajeBe y
KOjHMa Y/1aJbeHbe 3aBUCH O] BOJbE TOCIIOIaBIIA, & TOYUCHO KPUBHYHO J1jeJI0
HE MOYKE Ce JIOBECTH Y Be3y ca pagoM. Crora je mpruxBaTbUBH]je MPABHIIO 1
paJHUK (3ar0C/IeHN) MOXKe J1a OyJie MPUBPEMEHO yJIaJbeH aKo j¢ y MUTay
KPUBUYHO JIjEJI0 YIMHCHO Ha pajly MIM y Be3H ca pajoM. Ha ctaB na Tpeba
10CeOHO OJIPEAUTH KPUBUYHO JjeNI0 KOPYIIIHMje Kao pasJior 3a yAaJbemhe ca
pana ynyhyje npasuiio y 3akony o pany Llpue ['ope, na he 3anocnenu outu
PUBPEMEHO yJajbeH 300T KpUBUYHOT jjena kopyniuje 3PLIT.

5. 3akibyuak

AHaTM3UPaHU 3aKOHU O Pajly CaJipiKe pa3iInunuTa IpaBriia y Moriaey
noBpeJie pajiHe 00aBe3e ¥ HENoITOBaka pajiHe JIUCIHUILINHE Kao pas3jiora
3a ylaJbeme ca paja, ajdu ce CBOJE Ha MPHUCTYII Jia Texa MoBpea pajHe
o00aBe3e MM HEMONITOBAKE paJiHe JUCITUIUIIMHE 33 KOjy je mpeaBuleHo
U3pHIIAkE Mjepe pecTaHKa PaHoT OJIHOCA, OJIHOCHO PacKHJl yTOBOpa O pay
MpeCcTaBJba ONMpaB/aH pasJior 3a yaajbemhe paJHUuKa ca paja, 3a pa3liuKy
O]l IpyTHX Clly4ajeBa MOBpeJe pajHe 00aBe3e MIIM HEMOIITOBakEe PaJiHe
JOUCLHUILINHE.

AHaNM3UpaHy 3aKOHH O Pajly caapiKe pa3InuuTa MpaBuiia 0 TOMe Koja
KpUBHYHA Jijenia Tpeba MpeBHIjeTH Kao Pasiior 3a yaabemhe paHuKa ca paja
poTHB Kora Huje oapehen nmputsop. [IpaBHa ananm3a pasora 3a yJaajbeme
paIHHKa ca paja je mokaszaja aa Tpebda IpenaBuIjeTH Aa TMOCI0aBaIl MOXKE
yIaJbUTH PaJIHMKA ca paJia 3a KpUBUYHA JijeNia YUUbCHA Y pajly WIH Y Be3n
ca paJioM H Jia Tpeba oceOHO MPOIKCaTH Ja PaJHUK MOXe OMTH y1aJbeH 300r
MOYMHEHOT KPUBHYHOT Jijelia Kopymuuje. Tpeba naTu mpeiHOCT MpaBmily aa
j€ y muTamy 3ao4eTo KPUBHYHO MOBEHE 300 KPUBUYHOT JjeJia YUYHUHEHOT
y paay WM y BE3H ca pajioM, y OJIHOCY Ha MPAaBHIIO JIa PAJHUK MOXKE OUTH
yIaJjbeH ca pajia aKo je MPOTUB Hera MOKPEHYT KPUBHYHH MOCTYMaK. Y
CKJIaJly ca TUM TIOCJIOIaBIly He MOXKe OMTH JaTo oByanrherme a yTBPIH J1a JIK
MOCTOjW OCHOBaHA CyMIba JIa pajiha PalHUKa MPEACTaBIba KPUBHYHO JIjEII0
Kao paslior 3a yJalbemhe palHuKa ca paja.

28 Kuskosuh b., Mjepa yoamera ca pada, 300puuk panosa [mocapujym, beorpan 2006.
crp. 183.
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REASONS FOR TEMPORARY SUSPENSION
OF EMPLOYEE FROM WORK

Summary

Suspension of employee from work is analysed as a statutory tempo-
rary, preventive, dependent, accessory measure resulting from illegal activi-
ties that subjected the employee to a criminal investigation, and proceedings
for the purpose of establishing liability for breach of work obligations or
violation of work discipline, different from suspension from work as a mea-
sure taken against employee for breach of work obligations or violation of
work discipline. The study of comparative labour law in the region, different
reasons for suspension from work have been identified, including the way of
regulating suspension from work as a labour law institute.

Key words: breach of work obligation as a reason for suspension from
work, criminal liability as a reason for suspension from work.
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YCKIIABUBABE [OMAREI 3AKOHOJABCTBA H
IIPAKCE CA PA/THUM IIPABOM EBPOIICKE YHHJE
—IIPUMEP 3AIIITHTE IIPABA 3AIIOCJIEHUX
Y CIIYYAJY [IPOMEHE I10CJIOJABLIA™

Ancmpaxm: Y pady je ucnumana ycknahenocm cpnckoe 3akonooas-
cmea u npakce ca npasom EY, y oeny koju ce muue kwyunux paono-
npasHux nocieouya npexwoca npeoyszeha. Obum sawmume Koja ce
npyaca 3anocienuma y Cpouju chopmanno eefiu 00 oouma 3auwmume
npeodsuhene [upexmusom Casema 2001/23/E3 (npenoc yeoeopd o
paody ca nociooasya NPemxoOHUKd Ha NOCI00a8ya C1ed0beHuKd u
obagesa npumene KOIeKMusHo2 y2080pa 0 paody Koju je 3aKmwyden
ca nocrooasyem npemxoonuxom), 6yoyhu oa ce y nawem npasy, 3a-
wmuma obe3zbehyje y Kopucm ceux 3anoCieHux y C8UM Ciyyajesumd
npomene nociodasya, bes 003upa na mo oa au je y oopehenom cayuajy
ouyean udenmumem npedyzeha unu ne. Ho, u noped moea, nexe 00
MepooasHux 00pedaba 3akona o pady ocmajy HejacHe, Wmo je cKon-
4aHo uak u ca Hemozyhunowhy noyzoane uoenmughuxayuje ciyuajesa
KOju ce Mo2y K8anughuxkosamu kao npomena nociooasya. Ocum moeaa,
Y CPNCKOM Npasy nuje HenocpeoHo ypeheno Hu numarve 3auimume
3aNOCNIeHUX 00 OMKA3a Y2080pa 0 pady 3002 npomene nociooasyda,
kao maxee. Odpelena omeopena numarba npame u UHpopmucare
U KOHCYIMOBAIbe 3aN0CIeHUX Y CAVUAfy NpOMeHe nociioasya, 3002
yeza hie y pady bumu pazmompena 08a u opy2a RUmMared 00 3HaA4aja
3a oyeny yckaahenocmu domahee npasa ca /upexmugom Cagsema
2001/23/E3.

Kawyune peuu: pecmpyxmypuparee npedyseha, zauwmuma npasa
3aNOCNeHux, NpeHoc yeoeopd o pady, 3auimuma 00 OmKasd,
napmuyunayuja 3anocieHux.
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1. YBox

Iporec 10OpPOBOJEHE M ACTMMHYHE XapMOHHU3AIU]Ee CPIICKOT MpaBa
ca pagauM npaBoMm EBporcke ynuje (EY) 3amoueo je moueTkoM OBOr
MUJICHUjyMa, ca KPajibUM IHJbEM J1a, Ka0 YCJIOB 3a wiaHCTBO y EY, Oyay
npuxBahene cBe mpasHe TekoBuHe EY y oBoMm moapyyjy.! Acquis EY, crora,
U JaHaC 3HAuYajHO yTHYe Ha pa3Boj paaHor npaBa CpOuje, uCTHHA caMO
KaJ je ped o 3akoHOAaBCcTBY EVY, nok je ytuiaj omnyka Cyna npasae EY
CKOpPO 3aHEMapHB, aKo He 1 HerocTojehn. OBaj 3aKJbyuak BpeIy U y TIOTIICAY
IpaBUJIa O 3alITHTHU 3aOCICHUX Y CIydajy MPOMEHE MOCIIOAaBIIA.

JInuHo o0aBJbame MOCya MPEJICTaBIba JEHO O/ OMTHHUX 00eNeK]ja
pamHOr OfHOCA. 3aMoCCHHU, OTY, HU Y KOM CIy4ajy He MOXe Jia MOBEpU
obaBJpame mocia TpeheM JuIy, 0K MOCIoAaBal MOXKe Jia peHece mpasa
u obaBe3e M3 pajHOr ofHOca Ha Tpehe muie, U3y3eB ako ce JIMYHOCT T0-
CJIO/IaBIa CMaTpa HE3aMEHJFHBOM 32 UCIYEHhe ocTojeher paaHor oHOca
(HIIp. CMPT JIMIIA Ca UHBAJIMJIUTETOM KOj€ je Kao MOCJIoaBal] aHTaKoBaJIo
JIMYHOT acHCTeHTa). PajiHO MpaBo, OTY I, HACTOJH JIa CIIPEYH TO JIa CBAKH ITYT
KaJia ce JIeCH IIPOMEHa y TPaBHOM CTaTyCy IOCIIOaBIIa, 3aII0CICHU OCTaHy
0e3 mocia uiy Oy/y JIOBEICH! Y HETIOBOJBHU]H TIOJI0KA] CaMO 3aTO IITO je
JIOILITO JT0 OBe TpoMene. Y ToM cmucny u JlupektuBa Casera 2001/23/E3?
noTBphyje 1Ba OCHOBHA MpaBHJia O] 3HaYaja 3a T3B. MpeHoc npenyseha: 1)
HpaBHJIO JIa Ce, y CIy4ajy yTOBOPHOT WIIM APYTOT IpeHoca npeayseha, mpasa
1 00aBe3e MOCII0/1aBIa IPETXOMHUKA KOje MPOM3J1a3¢ U3 PaIHOT OJJHOCA KOjH
MIOCTOjU Ha JaH mpeHoca npeay3eha mpeHoce Ha mocnoaaBLa ciea0eHNKa;
2) mpaBuJIO J1a mpeHoc npeay3eha, cam 1o ceOu, He MpeAcTaBsba ONpaBIaHu
pasJyor 3a oTKa3 yroBopa o paay OJ CTpaHe MOCIoJaBla MPEeTXOAHUKA
WK TIociiofiaBia ciendennuka.’ [Topea ayToMaTckor MpeHoIIeHkha paHoT
OJIHOCA Ca CBHM IIpaBUMa U 00aBe3ama Koja M3 ’bera mpousiase u 3alTUTe
3aloCIeHUX O] 0TKa3a, HeKU ayTopH, Kao ,,rpehu cTy0 3amTuTte npasa
3aIMocieHuX", youaBajy u 00aBe3y MociIo/aBla MPeTXoqHIKa U MMOCI0aBIa

1 Bume o oBoMm muramy Bua. y: M. Junkuh, Jb. Kosauesuh, Coyujarna nonumuxa:
Xapmonusayuja domahee 3akonodascmea ca npasom Eeponcrke ynuje, beorpan, UncruryT 3a
ynopenHo npaso, 2004; Jb. Kopauesnh, Ycknahusame nomaher pagHor npasa ca JUpeKTHBaMa
EBporicke yHuje mytem onpenada HoBor 3akoHa o pany, y: K. Bobap (yp.), Paonu oonocu,
Beorpan, ['mocapujym, 2005, ctp. 89-128.

2 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees’ rights in the event of transfers of
undertakings, businesses or parts of undertakings or businesses (Official Journal L 82, 22. 3.
2001, 16-20).

3 M. Freedland, The personal employment contract, New York, Oxford University Press,
2003, crp. 507-508.
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cieOeHrKa J1a 00aBECTE M CaBETY]y e ca MPEACTaBHUIIMMA 3aMI0CIICHUX KOjH
cy o0yxBaheHu nocTynkom npenoca npeayseha.* ¥ cprickom mpaBy, muTame
3aIITUTE 3aMOCICHUX Y CIydajy peHoca npeay3eha ypeheHo je mojx okpuibemM
MHCTUTYTa MPOMEHE MOCIIOAaBI@A,” U TO 1Mo y30py Ha oapende Jupextuse
Cagera 2001/23/E3. 3akoHoaBall, IPUTOM, HE MpEIU3Upa CUTYaAIHje Y
KOjUMa JI0JIa3M JI0 TPOMEHE TTOCIIO/IaBIIa, alli C€ MOYKE 3aKJBYYHTH JIa CY TO CBE
CHUTYyaIije y KOjuMa JI0JIa3H JIo IpeHoca MpaBa u 00aBe3a u3 paJHOT OJTHOCA,
300T IPOMEHE jadye CTpaHe paIHOT OJHOCA. Y MPaKCH, HICHTU(PHUKAI[H]ja OBUX
CUTYyallija HHje YBEK jeJIHOCTaBHA, TOCEOHO aKo ce MMa y BUAY MPHINYHO
IIMPOKA 3aKOHCKA Je(UHUIM]a TT0jMa TIOCIO0IaBIa U U30CTaHAK 3aKOHCKUX
neduHMIM]ja paHOT OJTHOCA M yroBopa o paay. Ho, He3aBUCHO o1 juJie-
Ma KOje Ce MOTY OTBOPHTH Yy BE3M Ca IMPUMEHOM OBE U HEKOJUKO JPYTHX
HOPMH O]l 3Ha4aj 3a ypehjuBame OBOT MUTakba, MOXKE Ce 3aKJByUHUTH 1A je
(hopMaITHO CPIICKO 3aKOHOAABCTBO yckialheHo ca mpaBom EY y neny koju ce
THYe KJBYUYHHUX PaHJO0MPaBHUX MOCIeANIIa mpeHoca npenyseha. llrasuie,
00UM 3aIlITUTE Koja ce mpyxka 3arnocieHuma y Cpouju je popmanHo Behn
on odbuma 3arrrute npeasulene Jupexrusom Caserta 2001/23/E3, Oynyhu
Jla ce y HalleM IpaBy OH 00e30elhyje y KOpUCT CBHX 3arOCICHUX Y CBHUM
clly4ajeBUMa IpoOMEHe ocyoiaBlia, 6e3 003upa Ha To Jia i je y oapehenom
cilyuajy odyBaH uaeHTUTET npenyseha uinu ve. To, MelyTum, He 3HAYH Ja
NUTake KpUTepUjyMa 3a KBanudukanujy npenoca npenyseha nehe ourn
UHTEPECaHTHO U 3a ucTpaxkusaue u3 Cpouje. OBO MoceOHO aKo ce UMa y BULY
PHU3UK OJ] U3UTpaBama 00aBe3a Koje MMa IocoaBal Koju HacTaBJba WIIH
00HaBJba AKTUBHOCT CBOT TIPEeTXOJHUKa. Takole, Bajba UMaTH Y BUY U TO
Jla TTUTambe 32l TUTE 3all0CTICHUX 0J] 0TKa3a y Clly4ajy IpOMEHe TI0CJI0/IaBIIa
HHj€ HEMOCPETHO ypel)eHO y CPIICKOM IMpaBy, U J1a YIPABO Ta YHECHHUIIA OT-
Bapa Bpara OpOjHUM 3JI0yOTpedaMa, YKIby4yjyhin OTIyITamke 3aI0CICHUX
O] CTpaHe MOCJIO/IaBIIa MPETXOJHUKA HETIOCPEHO TTpe TPOMEHE MOCIIO/IaBIIA,
Ka0 ¥ OTHYIITAkE 3aN0CIEHUX YOP30 10 TIPOMEHH TIOCJIOaBIIa, &, Y IUIbY
IITO JIAKIIIET PECTPYKTYpUpaba.

Kana je, max, ped o mocieitseM cTyOy 3allITUTE 3aII0CTICHUX Y CITy4ajy
npeHoca npeayseha, MoXke ce KOHCTaTOBaTH Jia Cy MepojiaBHe ofpende 3a-
KOHa 0 pajny, y Hadeny, ycknahene ca crannapauma EY. Mnak, oBo nutame
Tpeba caryienaT ¥ y IUPeM KOHTEKCTY OCTBapHBama MpaBa 3aloCICHUX
Ha MApTHIIMIALN]Y, IITO je Y CPIICKOM 3aKOHOJIABCTBY W MPAKCH MMOCEOHO
JICITMKATHO, 300T MoTpeda 1a napTuiMnaiyja oyae ooesoehena u y onuM paj-

4 S. Laleta, Prestanak ugovora o radu, doktorska disertacija (neobjavljena), Sveuciliste u
Zagrebu — Pravni fakultet, Zagreb, 2011, ctp. 44.

5 3axon o paxy (“Cmyx6enn racHuk Pemy6mike Cpouje”, 6p. 24/05, 61/05, 54/09, 32/13,
75/14 w 13/17) —y naseem tekcry 3P, wi. 147-152.
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HUM cpeliHaMa y KojuMa He MOCTOjU penpe3eHTaTUBHY CHHANKAT. Takohe,
noctoju norpeda u ga ce o6e3zdene NOBOJbHE rapaHTHje OuyBama CTaTy-
ca ¥ QyHKIIHje MPeICTABHUKA 3anocieHux ooyxBahenux npomenom. Mcto
BPE/M U 3a OTpeldy cTBapama yciaoBa 3a JISTIOTBOPHO OCTBAPUBAILE IIpaBa
3ar0C/ICHUX Ha MHPOPMHUCAE U KOHCYJTOBamke, YKIbyuyjyhin notpedy na
Cce 3allloCICHNMa YUYWHHU JIOCTYITHOM OZroBapajyha ynpaBHE HIIU CYJCKE
3alITUTE, y CIIy4ajy Aa MOCIO0AaBall OBPEAH CBOjy 00aBe3y HHPOpPMUCama
U KOHCYJITOBama, Kao U MoTpedy Jia ce CIpedH TO Ja OJIyKa O MPEHOoCYy
npeny3eha mponsBony JIgjCTBO Ipe HEro MITO MOCII0IaBall HCITyHH 00aBe3y
UHPOPMHCAha U KOHCYJITOBAha 3aIIOCICHHX.

2. Ilojam nmpomeHe nmocJioAaBLA: Pa3JIUKe U CJIMYHOCTH Y
nopehemy ca eBPOIICKOM KOLENIIHjOM IpeHoca npexyseha

Paznuuuto oj cprickor npasa, y npaBy EY u npaBuma meHUX ApKaBa
YJaHWIIA, 3aIITATA MpaBa 3aMoCIeHUX Yy CIydajy IpeHoca mpenyseha, y
cmucity onpenada Jlupektuse Caera 2001/23/E3, nonma3u y 003up camo
aKo Cy KyMYJIaTHBHO HCITYH-€Ha JIBa YCJIOBA: TIPBU O]l FBUX THUE CE NPOMeHe
nociooasya, NOK ce IPyTu OAHOCH Ha ouyearse udenmumema npeoyszeha.’
HcnymeHocT mpBor yCiioBa, MPUTOM, TIOAPa3yMeBa IIPOMEHY NMPAaBHOT WU
(hM3UIKOT TUIIA, KOje j& ONTOBOPHO 3a BOEHE MOCIOBama U Koje Tpey3nMa
obaBese Koje Imocoaasal nMa Ipema 3arociaennma y oapeherom mpeaysehy.
Ca gpyre cTpane, odyBame UAeHTUTETa Ipeny3eha mpeTnocraspa TO Aa
je TocomaBall ciaea0eHUK HACTaBHO J1a 00aBJha UCTY aKTHBHOCT U Ja je
3a1pKao UCTY paaHy cHary (YKJbydyjyhu U 3amociieHe Ha pykoBomehum
ITOCJIOBMMA), ICTH HAa4MH OpraHM3allfje paja, UCTe ONepaTUBHE METOIe
win ucta cpenctsa.’ IIpolieHa NCyBEHOCTH TIOTOMBET YCIIOBA j€, IIPHTOM,
MpemyIITeHa HAITHOHATHAM CY0BHMa, KOjU HApOUUTO Tpeda Aa y3My y 003up
cienehe YWIBLEHUIIE: BPCTY Ipeny3eha; peann3ainjy mpeHoca MMOBHHE HA

6 3a komentap Bugetu: N. Countouris, W. Njoya, 2001/23/EC: Transfer of undertakings, y:
M. Schlachter (ed.), EU labour law. A commentary, The Hague, Wolters Kluwer, 2014, ctp.
425-432.

7 Bupern cnenche mpecyne Eporickor cyma mpaae: npecyny y npeametry 287/86
(Landsorganisationen i Danmark for Tjenerforbundet i Danmark v. Ny Mpolle Kro), on
17. neuem6pa 1987. romune (European Court Reports 1987, 05465), craB 12, mpecyny y
npeamety 324/86 (Foreningen af Arbejdsledere i Danmark v. Daddy s Dance Hall A/S), on 10.
(bedpyapa 1988. ronune (European Court Reports 1988, 0739), ctaB 9; npecyay y npeamery
C-234/98 (Allen and Others v. Amalgamated Construction Co. Ltd), od 2. nenem6pa 1999.
roqune (European Court Reports 1999, 1-8643), ctas 16.

8 Ilpecynay npenmery 24/85 (Jozef Maria Antonius Spijkers v. Gebroeders Benedik Abattoir
CV and Alfred Benedik en Zonen BV), on 18. mapra 1986. ronune (European Court Report
1986, 01119), cras 13.
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HOBOT II0CJIO/IABIIA; BPETHOCT MIMOBHHE Y TPEHYTKY MPEHOCA; TO JIa JIH j€ HOBH
nocronaBall npey3eo BehuHy 3arocieHnXx, Kao u BehuHy KIinjeHara, uin
HE; CTENEH CIMYHOCTHU u3Mel)y akTHBHOCTH Koje ¢y 00aBJbaHe Mpe U Mociie
npeHoca npeayseha; eBeHTyaTHH EPHOJ] TOKOM KOjer ¢y Te aKTUBHOCTH OuJIe
oOycraBibeHe.” Y CBET/Iy HABEACHUX YHEHCHHUIIA CE, TAKO, CMaTpa J1a Ha4eso
OuyBama 3amocicmha Tpeda MPUMEHUTH Ha 3aIrociicHe y npeay3ehy koje je
peAMET PeCTPYKTYpHparba, caMo aKo je mocjoanal ciieq0eHuK 00e30e110
yCIIOBE Jla C€ HACTaBH ca 00aBJbarkbeM UCTHX WIIU CIMYHUX NMPUBPEIHUX
AKTHBHOCTH, OJTHOCHO YCJIOBE Jia T€ aKTHBHOCTH Oyly OOHOBIJbeHE (HAKOH
npuepemenoe IPpeKUa, HIp. y Tpajarsy O BUILIE CEAMHUIIA, 1Ma, U Mecenn).
3amTHTa Mpasa 3arnocieHnx ooe3oehyje ce, gakie, caMmo y cirydajy mpoMeHa
KOJI KOJUX j€ IMOCTIo/IaBall cIeJOCHUK 3a/pyKao MPUBPEIHE aKTUBHOCTH CBOT
nperxonnuka. OHe, MehyTHM, He MOpajy OMTH 1 ACHTHYHE, Beh 3anocieHnMa
Tpeba MPUYIITUTH 3aIITUTY U aKO Cy aKTHBHOCTH TTOCIIOAABIIA CIIeJOCHUKA
CaMo CJIMYHE MM €KBUBAJICHTHE aKTHBHOCTUMA MPETXOHHKA. !
OOaBipame UCTE MPUBPEAHE aKTUBHOCTH OFf CTPAHE IMOCIOMABIIA
cien0cHKa HUje yBeK npaheHo W 0uyBameM EKOHOMCKOT HIACHTHTETA
oapelhenor nmpuspeaHor cydjekta. Ctora ce cMarpa Jia, Iopejil KOHTUHYUTETa y
00aBJbarby aKTHBHOCTH, O4YBaHhe EKOHOMCKOT HICHTUTETA IPETIIOCTABIbA U
WCTH HAUYWH OpraHu3almje pajaa, oHOCHO YIIOTpeOy HCTUX PaJHUX METO/A U
HCTHUX CPE/ICTaBa 3a paJi, ITO je KOMIATHOMITHO ca 3a/Ip)KaBarmbeM 3aroCIICHHX,
KOjU Cy W TIpe MPOMEHe MociofaBna odasibanu onpehene mocnose. Y Tom
CMHCITY ce€ Bepyje Ja MPUBPEAHH HISHTUTET IMOCIOIaBIa MPETXOHUKA HHje
OYyBaH, aKo HEroB CIIeA0CHIK HACTaBH Jla 00aBiba oApeleHy mpuBpeHy
aKTHBHOCT, aJli, y JPYTHM [IPOCTOPHjaMa, IPUMEHOM JPYTHUX METOJIa pajia
U JIPYTUX POU3BOJHUX ITPOIIeca, y3 yroTpeOy Ipyror MaTepHjaa 1 Ipyrux
cpezacraBa 3a panx u Tcll. MicTo Bpenu u 3a ciiydajeBe y KOjuMa WJCHTUTET
npenyseha HHje OuyBaH, jep Cy U3MEEHH TPUPOA U Kb Tipeay3eha.l?
VYcnoBspaBame 3alITHTE MPABA 3aOCICHUX 0UYBaHhEM EKOHOMCKOT
UACHTHTETA Ofipel)eHOT MPUBPEIHOT CY0jeKTa ce, TPUTOM, C IIPAaBOM KPHTHKY]e
y JIIUTEepaTypH, Kao pelieHmhe Koje MPeCcTaBiba MPENpeKy 3a IEeJOBUTY U
aJICKBaTHY 3alITUTY 3armocieHnXx. OBO cTOra mTo ce MOCIOAaBILy, KOjU
HacTaBJba WM 0OHABJbA AKTHBHOCT CBOT TPETXOHUKA, OCTaBJba MOryhHOCT

9 Commission Services’ Working Document, Memorandum on rights of workers in cases of
transfers of undertakings, Tauka 2.4.2.

10 J. Pélissier, A. Supiot, A. Jeammaud, Droit du travail, 21¢ édition, Dalloz, Paris, 2002,
cTp. 426.

11 J. Pélissier, Les restructurations d’entreprises et leur effets sur 1’emploi, Revue
internationale de droit comparé, vol. 42, 6poj 1/1990, ctp. 154.

12 J. Pélissier, G. Auzero, E. Dockes, op. cit., ctp. 345.
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Ja u3urpa coje obasese.” JIOBOJBHO je, HauMe, Ja MOCIOAaBall ClIeI0CHIK
Ha JIpYyTY HAUYWH OpraHusyje ofpeheHy akTUBHOCT, 14, Ja ce cMaTpa Ja He
MIOCTOjU MTpeHoC peay3eha u Ja 3anocieHu, NOCIeAnYHO, Oy/1y UCKIbYYCHU
U3 IPUMEHE Havyella 04yBamba 3arnociiema. [lociaonasall ciei0eHIK, TPUTOM,
ucnymana obasesy u3 Jupekruse Caera 2001/23/E3, ako cy y TpeHYTKY
npeHoca mpexayseha (M camMoO y TOM TPEHYTKY) OdyBaHe aKTHBHOCTH
peTXOoJHIKa. AKO O ce, HAaKOH IpeHoca rpeay3eha, oH 0Ty io 1a H3MEHH
Ha4YMH OPraHN30Bakha aKTHBHOCTH HET0Ba OJITyKa He O IpOn3Besia HUKAKBe
MOCIIE/IUIIE IO MPEHOC YTOBOPA O pajly W HEMOCPEIHO OUYBamkE PaJIHUX
OJTHOCA 3aIOCIICHHX, alli OM MOTJIa Jla yTHYE Ha TIPEeCTaHaK yroBopa o paay
360r motpeba mocnoaasma.* vV aureparypu ce, y TOM CMHUCITY, OIpaBIaHo
ucTuve Ja Ou mpuMepeHa 3allTHTa 3al0ClIeHNX Y clydajy peHoca rnpeayseha
Moria ja Oyne o0e30eleHa caMo ako OM Haueslo 0YyBara 3arocicmha OuIIo
pUMEHUBAHO Ha CBE CiIyuajeBe nmpeHoca npeayseha, 6e3 003upa Ha MPOMEHE
KOje yBOJIM MOCoaBall clieq0eHHK.> A, TaKBO peliekhe npeasuha, ynpaso,
cpricku 3akoH o pany. tberoBum onpendama HHCY, HAUME, MPEIU3NPAHU
YCJIOBH TIPUMEHE Hadelia OUyBarba 3amociiema, Beh ce oHa Besyje 3a cge
cayuajese npomene nocaiooasya, ez obsupa Ha mo o0a au je y oopehenoj
cumyayuju, o4yean eKOHOMCKU uoenmumem npedyseha umu He.

3akoH o pajgy Peny6nuke CpOuje, mpuToM, He Mperu3nupa CuTyanuje y
KOjUMa JI0J1a3M JI0 TPOMEHE MOCIIOAABIIA, alld CE MOXKE 3aKJByUHTH JIa CY TO
CBE CUTYaIlHje y KOjiuMa, 300T IPOMEHE EKOHOMCKH jaue (1 paBHO HaipeleHe)
CTpaHe pajHOr OJHOCa, J0Ja3u JIO MpeHoca mpaBa u 00aBe3a U3 paHoT
ofHOca. Y MpaKcH, HJICHTU(HKAIIM]a OBIX CUTYyallHja HIje YBEK je/ITHOCTABHA,
noceOHO aKo ce MMa y BUJY NMPHIMYHO IIMPOKA 3aKOHCKa JepuHHUIrja
mojMa ,,rocoaBail '® u u3ocranak AeGUHUIM]jE paaHOT OHOCA U3 3aKoHa
o pany. ExemenTy mojma mociomapna ce, UIaK, MOTY ca3HaTH MOCPEIHO,
3axBaJbyjyhu 3aKOHCKUM ojfipeidama KojuMa cy yTBpheHa OCHOBHA IpaBa
nocJioaBIia 1 00asese 3anocieHux. Ped je, Hanme, o Cy0jeKTy paJHOT oJHOCA
KOJU OpraHu3yje paji 3aloclieHHX, 3/1aje UM HaJoTe U YIyTCTBa Be3aHa 3a
U3BpIIABALE PECTaIje pajia, HAA3UPe BUX0BE aKTUBHOCTH HITH KOHTPOIIH-
1Ie pe3yJTaTe ’BUXOBOT pajia, Te ucriaahyje 3apany, Kao IpOTHBIPECTAIN]Y 32
TO LITO Cy MY 3aIIOCJICHU CTaBUJIM Ha pacroyiarabe CBOje pajHe CIOCOOHOCTH.

Y cmucny onapenaba 3akoHa 0 paiy, [ojam ,,IpOMEHa MOoCJoaBIa’
03HAUABA ‘CMAamycHy npomeny nocio0asyd, 00HOCHO NPOMeHY NOC100a8yd, y

13 J. Kenner, EU employment law: From Rome to Amsterdam and beyond, Oxford/Portland,
Oregon, Hart Publishing, 2003, ctp. 34-35.

14 J. Pélissier, op. cit., ctp. 154.

15 Ibid.

16 Bwun. 3P, unan 5, cras 2.
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cknady ca saxorom’.” To 3HAYM [a 10 IPOMEHE MOCIIOABIA 0131, HAJIIpeE,
cMphy mocnomaBiia-(pu3NIKOr JINIA, jep HACISAHUIIN yiia3e y CBa mpaBa
1 00aBe3e MOMEHTOM HErOBE CMPTH, OCUM aKO C€ JIMYHOCT IOCIIOAaBIa
cMaTpa He3aMEHJBHBOM 32 HCIYHhEmhe paaHor onHoca. Ca apyre cTpaHe, 10
MIPOMEHE TIOCIIOAaBIA-IIPABHOT JINIIA MOXe JOhU, HAajIpe, YCIIea CTaTyCHUX
MpoMeHa. AKO je IOCIoaBall IPUBPEIHO APYIITBO, TO MOI'Y OMTH OIepaliuje
NpuIajama, Crajama 1 Mojelie Koje ce CIIPOBOJIC IIPEy3uMarmheM CBUX IIpaBa
u o0aBe3a IpyIITBa IPETXOMHUKA O]l CTpaHe APYIITBA ClIen0eHnKa, 0e3 mo-
Tpebe 3a crpoBohemeM THKBHUIAIIM]E IPYIITBA KOje TIPpecTaje aa mocToju.'®
OcuMm Tora, 70 MPOMEHE MOCIOoIaBIa MOXKe JJOMH U aKo jeHO MPUBPETHO
JIPYUITBO HACTaBJba 1a IOCTOjH, alli IPEHOCH JIE0 CBOje UMOBHHE U 00aBe3a
Ha jeJIHO WJIM BHUIIE MMOCTOjehinx u/uiin HOBOOCHOBaHHUX JApyITaBa (T3B.
u3aBajame).”’ Ped je, HauMe, 0 CUTYaIlHjH y KOjOj jeHO APYIITBO Ca BHUIIE
OpraHM3aI[MOHUX JICJI0BA IPEHOCH Ha JIPYT0 APYIITBO jeiaH CBOj 1e0 (paaHy
WJIY [TOCJIOBHY JEJIMHUILY, CEKTOD, IOroH, HadpuKy | CI1.), 300r Yera ce Mermba
[OCJI0/IaBAl] 3aITOCIICHUX Y JICJTy JPYIITBA KOju je 00yxBaheH MpeHoCcoM, JI0K
3ar0CJICHH KOjH pajie y MPeoCcTaanuM JISJIOBUMA 0CTajy Y PaJIHOM OJHOCY ca
THUM MPUBPEAHUM APYMTBOM.?’ YV TOM ciyuajy, IPeHOC Jejia HMOBHHE U
o0aBe3a ca jeHOT Ha JIPYTo IPUBPETHO APYIITBO U3jeIHAYCH je Ca IPEHOCOM
[IETIOKYITHE UMOBHHE M 00aBe3a MPUBPEIHOT IPYIITBA.

IIpomena mocnoaaBiia MOCTOJU U Y CIAyYajy CHAMYCHUX NPOMEHA
yapyxkema,?! 3amyxOuna u donmanmja,”* 3aapyra,”® CHOPTCKUX
opraHusaiyja,’* HayYHOUCTPAKUBAUYKUX MHCTUTYTa> U JPYTHUX MPaBHUX
numa. OcuM Tora, 10 MpOMEHe TIOCIIONAaBIa MOXe Tohu Uy ceum opyeum
cayuajesuma npomene nocuooasyd, noo Ycioom 0a cy onu npeosuhenu
saxonom. OBa MHCTPYKTHUBHA oj[peada 3akoHa o paay ynyhyje, HauMe, Ha
17 3P, wian 147.

18 3akon o mnpuBpennuMm apymrBuma (“Coyxbenn rmiacHuk PemyGmuke Cpo6uje”, Op.
36/11, 99/11 n 5/15) — y namem tekcry 3I1J], un. 485-488. Onpenbe oBor 3akoHa CXOIHO
ce MPUMEKYjy W Ha CTaTyCHE MpOMEHE jaBHOT mpeny3eha (3akoH 0 jaBHUM mpeny3ehnma,
“Ciryx6enn racHuk Perryomuke Cpbuje”, 6poj 15/16, unan 76).

19 3IIM, unan 489.

20 J. Pélissier, A. Supiot, A. Jeammaud, op. cit., ctp. 421.

21 3axoH o ynpyxemnma (“Ciryxbenn mracauk Penyomuke Cp6uje”, 6p. 51/09 n 99/11),
. 45-48.

22 3akoH o 3anyxOunama u ponnarmjama (“Cryx6enu racHuk Pemy6iuke Cpouje”, Op.
88/10 u 99/11), unan 54.

23 3akoH o 3aapyrama (“Cnyx6enu rnacauk Penyonuke Cpouje”, 6poj 112/15), unan 65.
24 3axon o cropry (“Ciryx6enu rmacHuk Peryommuke CpOuje”, 6p. 24/2011 u 99/11), ui.
78-85.

25 3akoH 0 HaydyHOMCTpakuBaukoj nenarHoctH (“Ciyx6enn rmacHuk Pemyomuke Cpbuje”,
op. 110/05, 50/06, 18/10 u 112/15), unan 37.
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CBaKH JPYTH 3aKOH KOju mpeaBul)a CUTyalujy y Kojoj 3aroCiaeHH J100ujajy
HOBOT TTOCII0/IaBIa, Oyayhu 1ia je nojam npomerne nociooasya wupu 00 nojma
cmamychux npomena.*®

Ca npyre cTpane, 3aKoH 0 pajay He ypelhyje nurame npeHoca yroBopa
0 pajly y TOCTYIIKY cmeuyaja, TOK CTeYajHO 3aKOHO/IABCTBO TIO3HAje Cydaj
CTEUYaJHOT TOCTYIIKA PEOPTraHU3allijoM, KOja MOXKE YKJBYUYHUTH U CTaTyCHE
IPOMEHE WJIH MPEHOC (Jela MIIA TeJIOKYITHE) UMOBHHE je/THOT MJIM BHIIIC
moctojehux MM HOBOOCHOBAaHMX cyOjekara.’’” IlmanoMm peopraHusanmje,
MPUTOM, MOXKEe OWTH TMpeABU)EHO OTHYIITame 3aloCICHHUX, JOK cama
YUHCHUIIA OTBaparha CTeYajHOT TIOCTYIIKA IIPEICTaBIba (OrpaBaanu) pa3ior
3a O0TKa3 yroeopa o paxay. To, KoHa4HO, 3HaUU Ja cy onpendama 3aKoHa
0 cTeyajy JeporupaHe oapeade 3akoHa O paay Koje ce THUY 3allTHUTE
3aIOCJICHUX Y CITy4ajy IIPOMEHE MOCIIO/IaBIa, y TOM CMHCITY IITO TPEy3HMarbhe
YroBOpA 0 pajly MOCTOju caMo Kao MOryhHocT (ako je mpeaBul)eHO TIaHOM
peopranusaiiyje), o HUje CynpoTHO pary EVY.

KonauHo, Bajba ce OCBPHYTH U Ha MIUTAE NPOMEHE GLACHULUMEBA
HAO Kanumaiom npuepeoHoz Opyuimeéd, MaKo OHa HE MPETIOCTaBIba
POMEHY CyOjeKTHBUTETA JPYLITBA YHjU je KanuTal (AMOBHHA) MPEIMET
npuBaruszanyje.® Y Tom cinyuajy, HauMme, He J10Ja31 [0 IIPOMEHE MOCIIO/ABIIa,
0e3 003upa Ha €BEHTyasJHY MPOMEHY JIMIa OBJIAINCHOr 32 3aCTyIame
NOCJIO/IaBIa, OJHOCHO BpIlCH-¢ TMocionaBaykux opnaimrhema.” Crora je
WHTEPECAHTHO YOUHTH Jia je 3akoHOM 0 pajy Penyonuke CpOuje noapydje
IpUMEHE MTPaBHiia O 3alITUTH 3aMOCICHUX Y CIydajy TPOMEHEe MOCII0IaBIa
W3BOPHO OMJIO TIPONIMPEHO W Ha ,,clydYaj] NMPOMEHE BIIACHUINTBA HaJl
KaIMTaJIoOM MPUBPEIHOT APYIITBA WK APYTOT IpaBHOT jinia“. >’ 3akoHomaBaiy
j€ TAaKBHM pPEIICHEM HACTOja0 Jia HATJIaCH 3aIlITHUTHY (QYHKIIU]Y IpaBuia o
O4yBamy 3arociema, Tj. Ja 00e30e1 TO Ja KOHTUHYUTET PaJHOT OJHOCA
3aIoCIeHOT KO/ TIOCJIOaBIIa KOjH MEha CBOT BIIACHHKA HE Oyje JJOBE/ICH Y
nuTame. To je OnsIo 3Ha4YajHO pelethe, Oyayhu 1a je iaH pecTPyKTypuparmba
npeny3eha koju nma BehMHCKHM BIIACHUK MOTa0 OMTHO yTHIIATH HA TIOJI0XKA]
3anocsieHux.’! OBO cTOra IITO je MOCTYINKY MpPUBaTH3allMje MOrao 1a
26 Buna. Munuseme MunucTapersa 3a pajg 6p. 001-00-787/2010-02, ox 29. oxrobpa 2010.
TOJIMHE).
27 3akon o credajy (“Ciryx6enn macHuk Pemy6muke Cp6uje”, 6p. 104/09, 99/11, 71/12 u
83/14), unan 157, craB 1, tau. 12 u 15.
28 3P, unan 63.
29 A-C. Hartzén, N. Hos, F. Lecomte, C. Marzo, B. Mestre, H. Olbrich, S. Fuller, The right
of the employee to refuse to be transferred. A comparative and theoretical analysis, EUI
Working Paper LAW No. 2008/20, Florence, European University Institute, 2008, ctp. 28.

30 3P, wran 152.
31 M. Jlparuhesuh, OaroBopHOCT 3a qocrelna NOTPaKuBama U3 PaJHOT OJHOCA Y CIIy4ajy
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MPETXOIUTH MOCTYTAaK PeCTPYyKTypUpama cy0jekTa mpuBaTu3aiuje, ako
HaJJIC)KHU OpraH MPOICHHU Jia CC HBETOB KalluTall UJIM KMOBUHA HE MOT'Y
IPOJIaTH IYTEM jaBHOT TECHJIEpa WM jaBHE ayKiuje. Y TOj CHUTYallWju, Ha
3arocieHe Cy MpuMehUBaHa paJHOIpaBHA IPaBUJIa O 3alITHTH 3aII0CIICHIX
y clly4ajy IpOMeHe IOCIIOIaBIIa, C THM IITO CY HHX0Ba ITpaBa OuJa I0JaTHO
rapaHToBaHa ¥ 00aBe30M JOHOIICHA ITPOrpaMa pecTpyKTypupama, Koju je,
u3Mmely ocrajor, cajpikao U COIUjaIHUA TPOrpam.

On cnyyaja JIOHOWICHA COIMjAlIHOT TIporpamMa y OKBUPY
pecTpyKTypHupama Cy0jeKTa IpuBaTu3alije npe cnpopohema mocTynka
Mpojiaje JP)KaBHOI KamuTaja, Tpeda pa3jIMKOBaTH COLMjaHU MpOorpam
KOjU Ce€ JJOHOCH y CaMOM TOCTYIKY mpojaje. CorujaiHi mporpaM Tajaa
MpeicTaBjba CacTaBHU IO YroBopa O MpOJAjU KaluTala, OJHOCHO
MMOBHMHE U UMa 3a I[UJb OYyBamke YCJIOBA pajia U MpaBa 3aloCICHUX KOjH
HACTaBJbajy Jia pajie Koj MociojaBiia, oJJHOCHO o0e30ehuBame oapeheHux
npaBa y clly4ajy MpecTaHKa paJHoTr oJHoca 300T moTpeda peopraHusaimje
MOCJIOBHHUX TIporieca. [IpumeTrMo, Haj3all, U TO Jia je CBOjeBPCHY TapaHTH]y
3aIITUTE MPaBA 3all0CICHUX y Cy0jeKTHMa KOjU ce IIPUBATH3Y]y MPYIKaIo U
MPABUIIO O PACKUIYy YTOBOpa O MPOJIaju KaruTalia, OJIHOCHO HMOBHHE, aKo,
HU Y HaAKHAJHO OCTAaBJFEHOM POKY, KyTall He OM M3BpIIHO o0aBe3e mpema
3arociIeHNMa, Kao U aKo He OM UCIIaTHO MHUHHUMAJTHE 3apajie ¥ JJOIPUHOCe
3a COIMjaTHO OCHUTYypame.™

[Ipemaa je mpukazaHUM 3aKOHCKHM onpendama (opMalHO OHO
00e30el)eH conuaan OKBUP 3a 3alITHTY 3aIIOCIICHUX, Y CTBAPHOCTH j& FhHUXOB
0JI0%ka] OMO Kpajibe HeroBoJbaH. HoBM BIIaCHUIH CY, HAUME, BPIIMIJIM MHOTO
Behin yTHIIa] Ha 3aM0CJIeHE HEro IITO UX MPaBo Ha To oBinarihyje. To HapouuTO
Bpeau 3a mpuberaBame KOJEKTUBHUM OTMHyHITalkbUMa, 0e3 MOIITOBamka
MEpOJIaBHHX 3AMTHTHUX (MaTepHjalTHONPABHUX U TIPOIIECHONPABHUX) HOPMH:
y nepuoay oz 2001. mo 2008. roxune, 300 IpUBaTU3aAIK]jE j& OTIYIITCHO
Butie o 400.000 3amociieHux, JIOK je y HapeHUX 0CaM rOJIMHA, OTIYIITCHO
HoBux 300.000 3amocnenux.** JlaHac, 3alOCICHH y MPUBATH30BAaHUM

npomeHe nocnonasia, y: O. Josuh-Ilpnaunosuh (yp.), Hayuonaino u melhynapoono npago
— akmyenna numarea u meme, KocoBcka Murposuua, [IpaBun dakyarer YHHBep3uTeTa y
[MpumTnay ca npuBpeMennM ceauiuteM y Kocosckoj Mutposunm, 2017, ctp. 343.

32 3akon o mpuBaruzanmju (“Ciyx6enn miacauk PC”, 6p. 38/01, 18/03, 45/05, 123/07,
123/07, 30/10, 93/12, 119/12, 51/14 u 52/14), unau 41a.

33 C. Andrié, Protection of employees’ rights in the processes of companies restructuring
in Serbia: Views from the trade unions, y: Lj. Kovacevi¢, M. Radovi¢ (eds.), Restructuring
of companies and protection of employees‘ rights: Views from the EU, Austria, Serbia and
Macedonia - Collection of extended abstracts of contributions presented at the International
conference held at the University of Belgrade Faculty of Law on March 2nd 2017, Belgrade,
University of Belgrade Faculty of Law, 2017, ctp. 66-67.
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npeaysehuma uuHe cBera 7% oJ1 yKyIHOT Opoja 3aloCieHUX y CPIICKO]
npuBpean,* MoK je Hemanu Opoj 3amocieHUuX y OBUM mpeaysehnma paauo
y HEMOJHOIIJBUBUM YCIIOBUMA pajia, y CMHUCITY HeucIUiahuBambe 3apaje
O]l TPEHYTKa MpHUBaTH3AIlMje, K, Y 00JbeM clydajy, ucinahnBame camo
MUHUMAaJTHHUX 3apajia ¥ OH/a Kaja 3a TO HeMa OIpaBaaHuX pasmora.®

Onpenda o 3alITUTH 3aMOCICHUX Y Cly4ajy TPOMEHE BJIACHUIITBA
KamuTaa je, HaKajlocT, OpucaHa U3 3aKOHCKOT TEKCTa Ha OCHOBY 3aKOHA O
W3MEHaMa U IormyHaMa 3akona o paay o 2014. ronune. Jeman of pasyiora 3a
TO MpeJicTaB/ba YukbeHUIA J1a je 31. nenemOpa 2015. roguHe HCTEKA0 POK 3a
crpoBoljerme 00aBe3He MpUBaTH3AIKje JAPYIITBEHOT KanuTaia. AJIM TO HE
BpeIU U 3a MpUBaTH3aMjy yormTe, Oynyhn na ce mpuBatusaiuja jaBHOT
kanuTtana (kanurtana Pemybnuke CpOuje, ay TOHOMHUX MTOKpajuHa U jeTUHHIIA
JIOKAJIHE CaMOYTIpaBe) i UMOBHHE Cy0jeKara KojH IMoCIyjy jaBHUM KarnuTaaoM
CIIPOBOJIM Ha OCHOBY OfITyKe Biajie, 0THOCHO Ha Ie)KHOT OpraHa ay TOHOMHE
MOKPajUHe WK jeMHMIIE JIOKaiTHe camoympase.’® Ctora mocroju 60jazan
na he u mpuBaTU3alMjy JaBHOT KalyTala MPaTUTH 3JI0yNoTpede ClImuHe
OHHUMa Koje Cy 00eeKuIe IpeTXoaHu neproa. OBO yIpKOC YUHECHUIIH 1
Baxehu npornrcu mpesul)ajy onpelhene Mepe 3a 3alITUTY MTpaBa 3aN0CICHUX,
TIOMYT MPaBHUJIa JIa COIUjaIHU IPOTPaM MpPeICTaB/ba CACTABHH JICO POrpaMa
3a MpoJajy MMOBHHE Cy0jeKTa MpuBaTH3aIHje, OTHOCHO Jla CE YTOBOPOM O
MPOJIaju UMOBUHE MOKE 3a0paHUTH CMambEHe Opoja 3aIloCICHUX KOJU CY
aHTa)KOBaHU Ha OCHOBY YTOBOpa O paly Ha HeoapeleHo Bpeme y HapeaHe
IBe (M3y3eTHO, TpH) ToauHE.”

3. [IpeHoc yrosopa o paay u ouyBame yCJI0BA pajaa

CurypHOCT 3arociielha MPEICTaBhba BakKaH CErMEHT 3allTHTE
3am0CJICHHX Y CIIy4ajy mpeHoca mpeayseha y mpay EV, a, 30or motpebe na ce
CIIPEYH TO Jia 3aTI0CIICHH OCTaHy 0e3 Imocia CBakH Iy T KaJia Jjohe 10 mpoMeHe
nocionasia. To ce 00e30elyje mocpescTBOM IMpaBuiia Jia ce CBU YTOBOPHU O
pany Koju cy OMIIM Ha CHA3H Ha JIaH MpeHoca mpeay3eha ayToMaTcKu IpeHoce
ca ImocJo/IaBIia MPeTXOAHNKa Ha TToclioiaBia ciuendenrka. OBo crora ImTo, 3a
Pa3IMKY 01 3aIIOCIICHOT KOJU HH Y KOM CIIy4ajy He MOYKe J]a TOBEPU 00aBIbahe

34 C. Andri¢, op. cit., cTp. 66.

35 Cranno pagHo Teno CoOIMjaTHO-CKOHOMCKOT CaBeTa 3a CKOHOMCKa MuTawma, Egexmu
npusamuzayuje y Cpouju, CorujaaHo ekoHOMCKH caBeT Pemyomuke CpOuje - Solidar suisse/
Swiss Labour Assistance SLA — Kannenapuja y Cpouju, beorpan, 2011, ctp. 84.

36 3akon o npusaruzauuju (,Ciryx6enn macauk PCY, 6p. 83/14, 46/15, 112/15 u 20/16),
qiaH 6, CT. 2 u 5.

37 3akon o npusaruzauuju (,Ciryx6enn macauk PCY, 6p. 83/14, 46/15, 112/15 u 20/16),
. 37,50 u 52.
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nocima TpeheM nuiy (yroBop 3akJbyueH intuitu personae), IoCIOAaBaIl MOXE
Jla IpeHece papa 1 odaBe3e U3 paJiHOT oJfHOca Ha Tpehe jrile, 0cuM aKo ce
JIMYHOCT MOCIIOJIaBIa cMaTpa He3aMEHJbUBOM 33 HCITYBbee TocTojeher paj-
HOT OjIHOCA (HIIP. aKO je TI0CIIOAaBaIl JTUIIE ca MHBAIUIUTETOM, a, 3aII0CIICHN
HETOB aCHCTEHT, UJTH aKO je MOCII0/1aBall CTapHje WIh OOJIECHO JIUIE O KOjeM
ce 3arociieHu OprHe Ha OCHOBY yroBopa o ruraheHom pajy y JoMahuHCTBY
nocionasia). C TUM y Be3H, Bajba Ce MOJICETHTH Jla CBAKO Ipeny3ehe unHn
CBOjJEBPCHO OPTraHHU3AI[MOHO jJEJIMHCTBO MaTepHjalIHUX eJieMeHaTa (IIpaBo
CBOjUHE, TIPAaBO WHJyCTPHjCKE CBOjUHE, ayTOPCKa IpaBa, MOTPAKUBAkA U
JpyTra UMOBHHCKA [TPaBa) v IEPCOHATHIX eeMeHaTa (OCHUBAYH, 3all0CIICHH,
PYKOBOIHOIIH), KOjH, 3ajeiHO, oMoryhaBajy o0aBbarmbe HEKe JAeTaTHOCTH.
Kako 3amnocnenu unHe cacTaBHH Jieo npeny3eha, Tako mpeHoc yroBopa o
paxy mpeacTaBba HAPOYUTO BaXKaH acreKT nmpeHoca npenyseha na Tpehe
nutie. Y citydajy mpoMeHe TOCJIoaBIia, JIUIe KoMe Cy MpeHeTa rnpasa u ooa-
Be3e [0CTaje HOBM MOCJI0AaBAl] 3aII0CIICHUX, KOjH CBOJUM pajioM 00e30ehyjy
(yHKIIMOHUCAkE TpUBpenHor ApymTBa. OBaj BIJI CYKIECH]e HE 3aBHCH OJT
BOJbE OMHOCHUX CcyOjekara, Beh HacTaje ex lege.

Hageneno Haueso notBpheHo je U y cprckoM 3aKOHY O paay U TO
KpO3 MPaBUIIO JIa 'y CAYHA]y cmamyche npomene, 0OHOCHO NpoMeHe No-
c100asya, y ckaiady ca 3aKoHOM, HOC100asaly ciedbenux npeyauma oo no-
€100asya nPemxoOHUKa Onwmu akm u cee y208ope 0 paody Koju eajce Ha
oan npomere nocrooasya‘.’® YroBopu 0 paay HACTaBJbajy Ja MPOU3BOJIE
nejctBo u3Mel)y 3amociaeHnX ¥ HOBOT ITOCIIO/IaBIa, 300T yera JInia, Koja cy
OwJia y paJIHOM OJTHOCY Y TPEHYTKY MPOMEHE MMOCJIO/IABIa, HMajy IpemMa
MOCJIO/IABILY CIIeI0EHUKY HCTa YTOBOPHA ITPaBa U 00aBe3e Kao U mpe MpOMEHe.
To, nabe, 3Ha4YM J1a 3aMI0CIICHU 2y TOMATCKH ITI0CTajy IIOBEPHOIIH JIUIIA KOje ce
CYIICTUTYHIIE MOCIIO/IABILY, H TO, HE3aBUCHO O] BPCTE PaJIHOT OJIHOCA, Tj. 0e3
003upa Ha TO Jia JIH je 3aI0CIICHH 3aCHOBA0 CTAHAAPIHU M (QIICKCHOMIHN
06uK pagHor oxHoca.

38 M. BacusbeBuh, I1ocrosno npaso (Tpeosuncko u npuspeono npaso), beorpan, CaBpemena
aaMuHHCTpanuja, 1999, crp. 42-43.

39 3P, wian 147. Ha ncrom ¢oHy cy u oxpende 3akoHa O NPHUBPEAHHM JPYIITBHMA:
,,3aII0CIICHH Y APYIITBY IPEHOCHOIYy KOjH Cy YrOBOPOM O CTaTyCHOj IIPOMEHH, OZHOCHO
IUIAHOM TI0fIeNie pacropeleHy y IpymTBO CTHIIAOIa HACTABIbajy Jia Pajie y TOM JPYIITBY y
cxyay ca nmpormcuMa o paay™ (3I1/1, wran 505, cras 1, Tauka 6).

40 b. Jlybapna, Esponcko paono npaso, Ilonropuna, LI/, 2004, ctp. 286. [IpuxpaTibuBum
Ce YMHHU U CTaB (paHIlycke CyAcKe Ipakce aa cy npeHocoMm oOyxBaheHn m yroBopu o pany
3aI0CJICHNX KOje je IOCIIofiaBal MPETXOJHUK IPUBPEMEHO YIYyTHO Ha paJl KOA APYror
roco/aBIa (300r 4era UM MUpyje paJHU OJHOC 3aCHOBAH Ca MOCIOAABIIEM IIPETXOJHUKOM).
Takole, npeHoce ce 1 yroBopu o pajy 3al0CICHHUX YHjH jé YTOBOp OTKa3aH, ako y TPEHYTKY
NIPOMEHE MOCJIOAABIA, jOUI HHje MCTEKAao OTKAa3HH POK HA KOjU 3allOCICHH HMMa IIpPaBo.
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[IpaBuno o mpaBy 3amociieHUX Ja OCTaHy y pajJHOM OJHOCY ca
MOCJIOAABIEM CIISIOCHUKOM, TPUTOM, HE CMe OUTH MPOTYMaueHO Ha HAYHH J1a
Cy 3aIl0CIICHH JIY KHH JIa HacTaBe Jia paJie KoJl nocloyasia ciendoeHnka. CBako
JIpyraudje TyMademe rapaHTHje OuyBama 3arociema OriIo OM CynmpoTHO
rapaHTHjH IpaBa Ha paJi, Kao IIpaBa cBakor 1a 3apalyje 3a )KHBOT Ha OCHOBY
c110001HO M3a0paHoT 3aHMMama U 3anociema.! IlocTojame carmacHOCTH
3aIioCIICHOT 32 PaJl oJIpa3yMeBa, JIakJie, U leroBy MOryhHoCT Jia mpecTane
ca paJioM WJIH J1a HaCTaBH ca PaJioM 3a JIPYTror, ako TO eI, 300T uera ce
U CITy4aj y KOMe 3ar0CJICHH He MOXe Jla ce MOoBYYe ca paja, 0e3 pu3nkKa Ja
he 300r Tora OUTH KaXXICH - MOXKE KBATU(UKOBATUA Ka0 MPUHYIHU paj.
Hpyraunje pememe 610 OM CyNpOTHO W Hadelly clio0oje yroBapama, Kao
U jeTHOM OJ] OCHOBHUX Hauesia Mel)yHapoHOr pajHOr IpaBa — Hauely jJa
pan Huje poba.

[Nocnonasar mpeTXoAHUK HMa 00aBe3y Ja O MPEHOCY YroBopa o pay
Ha TIOCJIOJABIA ClIeOCHNKA 00aBECTH MMHUCAHUM ITyTEM 3aI0CIIeHe YHjU ce
YTOBOPH 0 pany mpeHoce.* AKo 3amociaeHu o0uje mpeHoC yroBopa o paay
Ha Tpehe nutie, mocnogasar NpeTXOAHUK MOKE J1a My OTKaXe yroBOp O paiy.
OnpapiaHu OTKA3HH PA3JIOT, IIPU TOM, TIOCTOJU aKO 3aIOCICHU U3PUIUTO
on10uje peHoc, alli ¥ aKo ce He U3jJaCHH O TIPEHOCY Y POKY OJ1 MeT paaHuX
JlaHa 01 JaHa IOCTaBJbarba MOCI0aBYCBOT 00aBEIITEHha O MPEHOCY yroBopa.*
Bynyhu na u3puyuTo HenmpHuxBaTame MPEHOCA YroBOpa O pajy OJ CTpaHe
3aIl0CIICHOT, K40 U IETOBO HEU3jallllhaBambe O IIPEHOCY Y MPOITUCAHOM POKY,
Ipe/cTaBIbajy ONpaBJaHd OTKAa3HHM Pa3Jjor, IOCTaBJba Ce MUTAkE CTaTyca
3aIroCiIeHOT KOME IOCTI0/IaBall MPEeTXOIHUK HUje a0 OTKa3, U Mopel Tora
HITO C€ Y MPOIKCAHOM POKY HHjE M3jaCHHUO Jia IPUXBaTa MPEeHOC yroBopa
Ha Tpehe nuie. Y 0BOM ciy4ajy, 3aloC/ICHH KOjU C€ HUje U3jaCHHO OCTaje
y PaJHOM OJHOCY, C TUM Jla MYy TTOCIIOAaBaIl MPETXOJAHUK MOXKE OTKa3aTh
yroBop o paiay. HejacHo je, MeljyTuM, KakaB je cTaTyc 3arocCjICHOT, ako MYy
MOCJIOJIaBall HE OTKaXKe YTOBOP JI0 peanun3aluje onpelheHe craTrycHe IpOMeHe.

VcrexoM ToT poka, 1o paBmiTy, IpecTaje u yroopau oxgaoc. Arrét de la Chambre sociale de
la Cour de cassation du 14 mai 1997, Revue de jurisprudence sociale (F. Lefebvre), 8-9/97,
n°® 951; Arrét de la Chambre sociale de la Cour de cassation du 6 novembre 1991, Revue de
Jurisprudence sociale (F. Lefebvre), 1991, n° 1296, nas. npema: J. Pélissier, G. Auzero, E.
Dockes, op. cit., ctp. 349.

41 Tloromwa rapaHTHja, HaUMeE, MOJApPa3yMeBa TO 1a HeMa CI00OAC pajia, YKOJIHKO JIHIE
o0aBJpa 1MOCA0 IMPOTHB CBOjE BOJbE, INTO YKJbYydyje M CIydajeBe y KOjuMa je OHO OmiIo
CII000/IHO aHIa)KOBAHO, AJIH BHUIIIC HE JKEJIU J]a HACTABU Ca PaJioM YOIIIITEe WX 3a oxpeheHor
nocnonasa. L. Samuel, Droits sociaux fondamentaux: Jurisprudence de la Charte sociale
européenne, 2° édition, Strasbourg, Editions du Conseil de 1’Europe, 2002, ctp. 19.

42 3P, unan 149, cras 1.

43 3P, unan 149, cras 2.

74



Jbybunka Kosauesuh, Ycxknahusarwe domahee 3akonodaecmea u npaxce
ca paonum npasom Eeponcke ynuje..., cmp. 63-91, XXI (1/2017)

Kao moryhe periierbe 3a OBy paBHY Ipa3HUHY MPEIIaKe Ce CXOHA IIPHMEHA
3aKOHCKE (PMKIIH]e O 3aCHUBAkY PaJHOT OJIHOCA HA HeoIpeljeHo Bpeme TaHOM
CTyIarma Ha paj JIMIA Koje MPETXOMHO HHUje 3aKJby4HJI0 YTOBOP O paay ca
TIOCJIO/IABIIEM, IIITO 3HAYH Jla OM CTyamke Ha paJl [0 HelpUXBaTamy MpeHoca
yroBopa o pajy OuIo JOBOJHHO 32 HACTABaK PaJHOT OJHOCA C TIOCIIOIABIIEM
cienoennkom.** IIpuxBaT/bUBUjUM ce, Mel)yTUM, YHHH APYTO TyMaueHe,
110 KOMe OH TIPOTHBIBEH-E 3aTIOCICHOT TPEHOCY HErOBOT YTOBOPa O paay Ha
TIOCJIO/IaBIa CIeA0CHUKA, Y CIy4ajy Jia Ta MOCJIoAaBall MPETXOAHUK HE OT-
MYCTH, 3HAUMJIO JIa ¥ y OBOM CJTy4ajy JI0JIa3H JI0 IPEeHOCa YTOBOPA O paay ca
TIOCJIO/IaBIa CIeA0CHNKA Ha TIOCIIO/IaBIa MPETXOAHUKA, alll J]a Taj MPEHOC
HE TPOU3BOIH JICjCTBO, Y JICIY KOjU C€ TUYE YroBopa O paay KOHKPETHOT
3anociieHor.” C TuMm y Be3H, Bajba UMaTh y Buay na Jupekrusom CaBera
2001/23/E3 nucy ypehene nocnenuiie ogdujama 3aoCICHOT J1a pajiy 3a 1o-
cloziaBla cieI0CeHNKa, Beh je TO MPpenyITeHo Ap)kaBamMa YiaHulaMa YHuje.
A To, nasbe, 3HaUM 1a, y cay4ajy Ja HallMOHAJIHUM 3aKOHOJABCTBOM HHUjE
apyrauduje ypeheHo, 3amocieHor KOju OIydH Ja He HACTaBH PaHU OHOC
ca cleIOCHUKOM MOXKE U JIaJbe BE3UBATH YI'OBOP O pajy KOjH je 3aKJbYy4HO
ca MoCJI0/IaBIEM MTPETXOTHUKOM.

bynyhu na ce nmpaBa u obaBese 3anocieHux ypelyjy u KOJIeKTUBHUM
yYTOBOPOM (MJIM MTPAaBUITHUKOM O pajly, ako HeMa yCJIoBa 3a 3aKJbyUeHe KO-
JIEKTHBHOT YTOBOPA), HAUEIIO 04y Bakba 3aMocieha y CIy4ajy IPOMEHE MOCII0-
JIaBIla MPETIOCTAaBIba U OUyBamE MPABA 3aMOCICHUX KOja Cy IPOUCTEKIIA U3
OBHX aKTa. 3aKOH 0 pany yTBphyje, Haume, o0aBe3y MOCI01aBIa CIeJ0CHUKA
Jla IPUMEbYje KOJICKTUBHU YTOBOP 3aKJbYyUYCH KOJI TIOCIIO/IaBIIa TPETXOHHU-
Ka WJIM TIPAaBHJIHKUK O Pajay Koju je oH ycBojuo. HaBeneHa obaBesa mocroju
HajMame roIMHY JaHa O] JaHa TPOMEHE TTOCIIOIaBIla, OCHM aKoO Mpe UCTeKa
OBOT POKa HE MCTEKHE BpeMe Ha KOj€ je 3aKJbYUCeH KOJIEKTUBHU YTOBOP KOJI
THIOCJIO/IaBIIa TIPETXOAHUKA, WIIH TTOCTI0aBall CIe0CHUK He 3aKJ/by4nd HOBU
KOJIGKTHBHH yTOBOP Ca PENPE3eHTaTHBHUM CHHIHKATOM. "

44 3. M. Ueomiesuh, M. 3. UBomesuh, Konenmap 3axona o pady, beorpan, CiyxOeHu
racHuk, 2006, ctp. 277.

45 G. Santoro-Passarelli, The transfer of undertaking: Striking a balance between individual
workers’ rights and business needs, International Journal of Comparative Labour Law and
Industrial Relations, vol. 23/3, 2007, ctp. 325-326.

46 R. Blanpain, European labour law, Thirteenth revised edition, Kluwer Law International,
The Hage/London/New York, 2012, ctp. 788. Tako je, npumepa paau, y ppaHIlycKoj CYICKO]
npakcu npuxBahen cras Jia 0101jarbe 3ar0CIICHOT JIa HACTaBH JIa Pajiy 3a HOBOT [TOCIIO/aBIa
MPOU3BOJIN HCTE MOCICNIIC Kao U 0TKa3 of] cTpaHe 3anocieHor (Arrét de la Chambre sociale
de la Cour de cassation du 10 octobre 2006, Recueil Dalloz, 2007, p. 472, HaB. npema: J.
Pélissier, G. Auzero, E. Dockes, op. cit., ctp. 353).

47 3P, unan 150.
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4. 3abpaHna oTka3a yropopa o paay 30or
MpoMeHe MOCJI0aBIa KA0 TAKBe

[MuTame 3amITUTE 3amOCICHUX OJl OTKa3a y Clydajy MpOMEHE
MOCJI0/IaBIa HUje HEMOCPEIHO ypeheHo y CPIICKOM TpaBy, U Jia YIpaBo Ta
YUEHUIIA OTBapa BpaTta OpojHUM 3710yTmoTpedama, yKIbyuyjyhu oTmymrame
3aIOCIICHUX OJ CTPaHe MOCIIOABIA MPETXOHIKA HEITOCPETHO MTPE MPOMEHE
MOCJIOABIIA, KA0 M OTIYITaHke 3aM0CIICHIX YOP30 M0 MPOMEHH TI0CIIO/IaBIa,
a, y IIAJbY IITO JIAKIIET pecTpyKTypupama. OBO CTOra IITO Ce IMpeaMETHA
MpaBuiia HEPETKO U3UTPaBajy, ITO MPEACTaBIba MOCEOHO 030UIbaH MPoodIeM
y BpeMe Kajla je pecTpyKTypupame npeayseha ahpupMucaHo Kao jeaHa oj
,;OCHOBHHX IIOJTyTa TPaH3MIIUje™, jep, 10 TPpaBuiTy, BOIH Behioj peHTaOUITHOCTH,
00JpeM KopHuIIhewy cpeicTaBa 3a MPOU3BOIY, PAIMOHAIHUJEM YIIPABIbAY
u ci. C TuM y Be3u, Bajha UMATH y BUAY na y mpaBy EY, mopen mpeHoca
YTOBOPA O pajly ca MOCIOoAaBIa MPETXOAHUKA Ha MTOCTIOo/IaBla clieI0CHNKa,
IpuMeHa Havella OdyBarha 3arociema y CIydajy IpPOMEHe IOCIIOIaBIa
MPETIIOCTaBJba M MPABHIIO JIa OBA IPOMEHA, cama 1o ceOH, He IPe/IcTaBIba
OIpaB/iaHu OTKa3HH pasior. To, najke, 3HauM Jia 3a0paHa 0TKa3a Oj CTpaHe
MOCJIO/IABIA TPETXOHUKA WITU TIOCIIO/IABIIa CJICOCIHUKA HE 3HAUH 1 3a0paHy
0TKa3a yroBopa o pajy 300r (MHaue) JETUTUMHHUX pa3jiora KOju ce THUY
CIOCOOHOCTH U TIOHAIIAha 3aI0CICHOT MIJIH TEXHOJIOMIKUX, EKOHOMCKHX
TN OPTraHU3aIMOHUX MPOMEHA, KOje TOBOJAE J0 MpecTaHka moTpede 3a
o0aBJpamkeM OfIpel)eHoT Mmociia Witk JIo cMamemka o0rma rocia. M cynpotHo,
npeHoc npeayseha He mpeacTaBiba ONPaBIaHy Pas3iior 32 0TKa3 HU Of] CTpaHe
MOCJIO/IABIA IPETXOMHUKA HH MOCJIOaBIA clea0eHnKa,”® ¢ TUM 1ITO CBaka
opoicasa ynanuya EY uma npaso oa us 3abpane omxasa uzysme oopelhene
nocebne Kamezopuje 3an0CieHux, Koje y HayuOHAIHUM 3aKOHO0A6CMEUMA U
npakcu, unaye, HUCy ,,nokpueene’* saumumom 00 omkaza.*” To, mehymum, ne
SHAYU UMO2YRHOC OPACABA HIAHUYA Od ONPEOEHLUBATLEM 3d 080 (YNEKCUOUTHO
peuterve, y cayuajy nperoca npedyseha, o0ysmy saumumy 00 omKa3a u
Kamez2opujama 3anociienux Koje, y ckiaoy ca HAyuoHAIHUM 3aKOHOOABCMBOM,
VICUBAJY MAKAp U CamMo 02paHuyeHy sawmumy 00 omkaza.® Y cprckom

48 Jupexrusa Casera 2001/23/E3, wian 4, ctaB 1.

49 Ty moryhHOCT HCKOPHCTHO je MambH OpOj Ap)KaBa, M TO, Y TOIVIEAY PAJHUKA KOJH HEMajy
notpely 3a 3alITHTOM O OTKaza 300T NMPUPOAE CBOT Pajia WIM BHCHHE CBOjUX NPHUMamba
(anp. crapuju menayepu y HInannju u lIBenckoj), wim, nak, 300r cpexuHe y Kojoj pajae
(ToITyT CpoJHMKA MOCIIOAABIIA WIIH 3aII0CICHUX Koju 00aBibajy miaheHu pajx y foMahuHCTBY
nocinonasia y IlIBexckoj). Canuno Bpeau U 3a JIMNA Koja y)KHBAjy MOCEOHY IOAPIIKY VIIH
3amTUTy npuinkoMm 3arociema (IlIBexcka). Haseneno mpema: Commission Report on
Council Directive 2001/23/EC [SEC(2007) 812], COM/2007/0334 fin, anex, question 2.4.
50 Bunertu npecyny y npenmery 237/84 (Commission of the European Communities V.
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3aKOHOJIaBCTBY, TPABUJIO O 3aIITUTH O OTKa3a 300T MPOMEHE MOCI0aBIa
HUje HEMOCPEIHO MOTBPHEHO, aju MPOoU3Ia3u u3 ojapenada 3akoHa O paay
KOje ce THYy MPOMEHE MOCIIO/aBIia, Kao M MpecTaHKa paJHoOr OIHOCA Ha
OCHOBY OTKa3a yroBopa o pauy, Irto, Mel)yTum, Hije TOBOJHHO 33 CTBApamhe
YCJIOBA 3a JICJIOTBOPHY MPUMEHY Hauella MPpaBHE CUTYPHOCTH U JICJIOTBOPHY
IPUMEHY TapaHTHje 3alITUTE OJ] HEOIPaBIaHOT OTKAa3a.

IIpaBuiI0 O TPEHOCY YTrOBOPA O pajdy KOju Bake Ha JaH MPOMEHE
THIOCJIO/IaBIa He O MMAaJio HUKAKaB MpaKTHYaH 3Havaj, ako OM MOCIIoIaBaly
MOTa0 JIaKO J1a OTKaKe YrOBOPE O pajy HEKOJIHMKO JaHa, Ia, U Heflelba Ipe
pecTpyKTypupama npeayseha. HemocTojame onpaBaaHoOr 0TKa3HOT pasiiora
he, mputom, OUTH, gyaecmuo gaymu 3a CBaKU ClIy4daj MOHA0CO0, Y TOM
cMuciy mto he cyJ0BH UCIUTUBATH Ja JIM OU MOCJI0aBall MPEeTXOIHUK
WHUINMPAO TPEeCcTaHaK paJiHOT OJHOcA Jia HHje OWJIO IUIaHa O MPEHOCY
npenyseha, a, ako To He Ou OWo ciy4aj, Boauhe ce padyHa o (HE)[oCTojarmby
HEKOT JINYHO MJIHM MOCJIOBHO YCJIOBJBEHOT pasiora 3a oTka3. O OKJIOHOCTH
CBaKOT MHIMBHUIYaJIHOT Clly4aja 3aBrcuhe, Takohe, 1 Ty KHHa IIeprUo/a mocie
KOjer ce He MOXKe CMaTpaTH Jia je 0TKa3 MOoBe3aH ca MpeHocoM mpenyseha,
Tj. TIOCTIe Kojer je 0e30e/THO MPETIIOCTABUTH J1a CY TIOKHJIaHEe HETOCPETHE
WK TocpesiHe Be3e u3Mel)y mpeHoca npemayseha u mociiofaBueBe OmIyKe o
oTKasy.>!

Cpricku 3aKOHOJIaBall HHje MPEIBHUJICO MEXaHU3ME Kojuma he
MOCJI0/IaBIM OMTH OcyjeheHr y HaMepH Jla OTKa3 yroBopa o pajy (HC)KOPUCTE
Kao CpPe/ICTBO 3a M30eraBame MPUMEHE 3aKOHCKUX MpaBuja O 3allTUTH
3aMoCIICHHX Y Clyuajy mpoMeHe rnocozasia. CynpoTHO, 3aKOHOABIH HEKHX
eBPOIICKHUX Jp)KaBa HACTOje Jla OrpaHUYe MPaBO MOCIONABIA TPETXOTHIKA
Jla MHHUIIMpA IPEeCTaHaK paJHOr OJHOCA TOKOM TepHoa KOjU HETOCPETHO
PETXO/IH pecTpyKTypupamy. OBa HacTOjama nmparu, MmehyTum, u mpodiaeM
onpeherma npaBUuYHOr 0OMMa MPEIMETHUX OpaHUYCHA, KA0 U HAUYMHA Ha
Koju he OUTH CaHKITHOHKCAHA FbUX0BA MOBPea.>? Y TOM CMHUCITY, TipeoBaljyje
pelieme 1a ce MOoCcaoaBlMa, Ha jeflaH OIIITH HAa4WH, HEe 3a0pamyje 1a
3amociieHuMa J1ajy 0TKa3 Mpe pecTpyKTypupama, Beh ce, ymecTo Tora,
npenu3mpa J1a peCTPyKTYpUpame He MPeaCcTaBba OMpPaBIaHU pasiior 3a
ortka3. Crora nociogasail Koju IiIaHupa Jla MpeHece MMOBHHY U 00aBe3e Ha
Tpehe nuIle MOXKe J1a OTIYCTH 3aIMOCIICHOT 300I eKOHOMCKUX Pasiiora, CBe
JIOK TH Pa3Jio3d HUCY MOBE3aHH ca ONepalmjoM pecTpyKTypupama.” To,

Kingdom of Belgium), on 15. anpuna 1986. ronune (European Court reports, 1986, 1247).
51 J. McMullen, Re-structuring and TUPE, Industrial Law Journal, vol. 41, 6poj 3/2012,
ctp. 358.

52 J. Pélissier, op. cit., ctp. 157.

53 Ibid.
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KOHA4HO, 3Hauu Ja he OMTH HE3aKOHUT OTKa3 KOjU MOCI0IaBall I 3al0CIeHOM
300r Oyayher pecTpyKTypHpama, Tj. Ipe PecTPYKTypupama, He Ou 1u ce
OJIAKIIa0 caM TPOIeC pecTpyKTypupama. OBO TUM Ipe MTO ce y MpaKch
HEpEeTKO JIelIaBa Jia MociIo/aBal] OTIYCTH jeiaH Opoj 3armocieHrX HemoCpeTHO
npe oxnpeheHe crarycHe mpomeHe, a, Ja, 3aTHM, TIOCIOoAaBall CIeI0CHIK,
HaKOH MeHoca nmpeay3eha, 3arociii uera JInia, aliv, caja, Moj HeMOBOJbHUJUM
ycioBuMa. Taj pu3uK je nmpeno3Har u 'y cyjickoj npakcu Cyna npase EVY, y k0joj
j€ 3ay3eT CTaB Jia 3aloCJIeH! KOje je MocoaBall MPETXOAHUK HE3aKOHUTO
OTIYCTHO HEMOCPEIHO Mpe NMpeHoca npeayseha u 4uje yroBope o pany,
MOCJICINYHO, HUjE MPey3e0 MocIoiaBall cjaeJ0CHUK, MOTY HCTHIIATH 3aXTEB
3a 3aIITHTY O] HE3aKOHUTOT 0TKa3a M MPOTUB MOCII0/aBIa cienoeHnka.” OBo
cTora mTo ce, o oteHu CyJa, cMaTpa Jia ¢y IBHXOBU YTOBOPH O pajy joIll
YBEK Ha CHa3W, U TO U3 HajMame JBa paszjora. [IpBu je Taj mITO 3amocieHor
KOTa je MOoCJIo/[aBal] OTIYCTHO YOUH IPpOMEHe Tpeba cMaTpaTH 3arocIeHUM
y ipeay3ehy Ha JaH mpoMeHe, 0K ce JpyTH pasiior THue 00aBe3He Mpupoje
3allITUTE 3AMOCICHUX OJf OTKa3a 300r MPOMEHE IMOCIIOAaBIa, 300T Yera je
HEMPUXBAT/BUBO Ja oapeada Jlupektuse koja moTephyje Ty 3amITUTY Oyie
JIepOTHUpaHa Ha IITETY 3ar0CICHOT.>

[penoc npenyseha, kao Takas, He MOKE ONPABAATH HH MHUIIM]aTUBY
MOCJIO/IABIIA CIIEIOCHHKA 3a TPECTaHaK PaJIHOT OJIHOCA, ¢ THM IITO he mporeHa
(MCKJbYUHBE WIIM MPETEXKHE) MOTUBHCAHOCTH OTKa3a MPEeHOCcoM Tpeay3eha
OuTH PaKTUYKO MUTAE 3a CBAKH cy4aj moHaocoO. To, naswe, 3Ha4yu na he
Cya y nmapHUIM 3a HC3aKOHUTHU OTKa3, Haije, HUCIIUTHUBATU TO Ja JIN ou y
onpeheHoM cirydajy, mocaoaaBall ClieI0CHUK HHUIIMPAO MMPECTaHAK PaJHOT
OJIHOCA | JIa HHje JONLI0 A0 mpeHoca mpeayseha.’® Ako je onroBop Ha 0BO
MUTamkE HeraTUBaH, Cy/uje hie ucnuTuBaTH U J1a i je mpeHoc npeayseha ouo
TJIAaBHU Pas3Jior 3a OTKa3 WJIH HE, TAKO Jla Ce TOCI0AaBall MOXe 0CI000IUTH
O/ICOBOPHOCTH 32 HE3aKOHUTH 0TKA3 CAMO aKo Ce JIOKax<e J1a j€ Iheroa oJIykKa
0 OTKa3y OHJia MOTUBHCAHA CIIOCOOHOCTHMA MITH TIOHAIIIAhEM 3aII0CIICHOT.
Hcto Bpenu M ako MOCTOje JOKa3W O MOCTOjamy pa3iiora KOju ce THUYe
notpeda Mocio/IaBIa, y CMUCITY IIpaBuja O T3B. GKOHOMCKOM OTKas3y, Te
ce, IpuMepa pajid, MOJKE CMaTpaTH Jia ocioaBall iMa OlpaBaH pasJior
3a 0TKa3 aKo MpecTaHaK paJHOT OJHOCa HHje caMO PE3yJTyTaT MpeHoca
npenyseha, Beh je cacraBHU JIe0 IIMPUX aKTUBHOCTH KOj€ CE IPETy3UMajy y

54 R. Nielsen, European labour law, DJOF Publishing, Copenhagen, 2000, ctp. 338.

55 Tlpecyna y npeamery C/319-94 (Jules Déthier Equipement SA v. Jules Dassy and Sovam
SPRL), o 12. mapta 1998. rogune (European Court reports 1998, 1-1061), ct. 39-40.

56 N. Smit, A chronicle of issues raised in the course of dismissals by the transferor and/or
transferee in circumstances involving the transfer of an undertaking, /ndustrial Law Journal
Juta, 2005, crp. 1873-1874.
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UJBY N30eraBama HHCOIBEHTHOCTH M CHIDKaBamba TeKyhHX TPOIIKOBa KOju
Cy Hapacju J0 Mepe Jla yrpoxanajy oncraHak mnpemyseha. Mcro Bpeau u
aKo je IMPEeHOCOoM Mpeay3ehia cTBopeH u onepaTuBHU 3aXTeB Mpeay3eha Koju
YUHU OTKa3 onpasaanuM.’’ OBe TpOIEHE Cy, TPUTOM, Kpajibe IeTUKaTHE,
oynyhu na ce mu3melyy npaBa Ha bona fide oTka3 300I €KOHOMCKHUX H
JPYTUX CPOAHUX ITPOMEHA y npeay3ehy u 3;10ymnoTpede oBOr mpasa y mMujby
JaKIIer pecTPyKTypupama npeayseha Hana3u cacBux (paruiHa, roTOBO
(dunurpaHcKu TaHKa JIMHUja pa3rpaHuycHha.

[IpaBuio o mpeHocy yrosopa o pajy He MpeTnocTaBiba, Mel)yTum, u To
Jla TOCII0IaBall ClIeI0CHUK, HAKOH ofipeljeHe cTaTyCcHe IPOMEHE, He MOXKe Jia
MHUIMPA U3MEHY, 1 U TIPECTaHaK yroBopa o paay. HakoH mro je peann3zoBana
onpeheHa mpoMeHa, Hauelno OvYyBara 3alocieka BUlle (Tj. Ha/lalbe) He
MITUTH 3amnociene.” OHM UMajy CTaTyc Kao M CBaKW (ApyTrH) 3alOCIeHH,
JIOK MOCII0aBall cae0CHUK UMa CBa TpaBa Koja 3aKOHOJABCTBO MpPU3HAjE
HIOCJIO/IaBILy, Ka0 CTPaHH paJHor ofHoca. To, Aajbe, 3HA4YH Jla MOCIOAaBal]
clien0CHMK MOXKE 3aMI0CIICHOM JIa TIOHYTH U3MEHY YTOBOPEHHUX yCJIOBa paja,
1a ¥ Jla My OTKa)ke YTOBOp O paiy y Ciydajy Ja of0uje 3aKJbydcmhe aHeKca
yrosopa. HoBu 1ociiofaBaii Moxe 7ia 0TKa)e yroBop O pajiy 1 ako 3aroCiIeHU
HE OCTBapyje pe3yiTare paja Wil HeMa MoTpeOHa 3Hamkba M CIOCOOHOCTH
3a 00aBJbame MOCoBa Ha KojuMa paau. O Ou, Takole, MOrao 3amocjacHOM
Jla 14 0TKa3 U 300r MoBpelie pajiHe o0aBe3e Koja je yurmbeHa npe oxpeleHe
CTaTyCHe MPOMEHE, T10/] YCIIOBOM JIa HUje HCTEKao POk 3actapenocTu.” Mmnak,
OBM CJIy4ajeBd OTKa3a uMajy u oapehene ocodenoctu. OHe ce ornenajy y
YHELCHUI J[a TIOCIIOAaBall CIeJOCHUK MOpa Jia TIOIITYje CBE eBEHTYaJIHE
HIOTOJTHOCTH M OrpaHHuCHa Be3aHa 3a OCTBapHBAE MpaBa Ha 0TKa3 Koja ce
TUYY YHI-CHHIIA HACTAIMX TIpe TPOMEHE MOCIOAaBIa, Kao IITO je TO, HIIP.
Clly4aj ca OTIPEMHUHOM Y CPIICKOM TpaBy, Oyayhu na ce 3a yTBphuBame
BHUCHUHC OTIIPEMHUHEC 3aIIOCJIICHUX KOjI/I Cy OTIyITECHHU U3 €KOHOMCKHX
pasJiora pauyyHa U Bpeme Koje Cy IIPOBEJIH y PaJHOM OJHOCY KO/ IIOCIO/IaBIa
nperxoaauka.*’ CIMYHO BPEIH U 3a AYKUHY OTKA3HOT POKa, KOja 3aBHUCH U

57 B. Workman-Davies, The right of employers to dismiss employees in the context of
business transfers - an analysis of the automatically unfair dismissal provisions of the Labour
Relations Act, Industrial Law Journal (South Africa), vol. 28, 2007, ctp. 2137.

58 J. Pélissier, op. cit., ctp. 155.

59 Arrét de la Chambre sociale de la Cour de cassation du 29 mai 1990, Bulletin des arréts
des Chambres civiles de la Cour de cassation, V, n° 243, naB. npema: J. Pélissier, G. Auzero,
E. Dockes, op. cit., ctp. 355.

60 3P, wian 158, craB 3. OTmymrame 3al0CICHUX W3 €KOHOMCKOI pasjiora je, IPHTOM,
MOCeOHO JIeNMKaTHO, M3Mely OCTalor M ako ce MMa y BHAY TO Jia y Ciy4ajy NpOMEHE
OCJIO/IABIIA, 3AMOCIICHH YHjH Cy YTOBOPH O pajly MPEHETH Ca MOCI0IaBIa [IPETXOJHUKA Ha
MOCJIO/IABIA CIIeI0CHUKA — [IOCTajy 7Ie0 HOBe, Behe pajHe cHare. C THM y Be3H, IOCTaBJba CC
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0J1 BpeMEHa TOKOM KOjeT je 3aroCIeHU paiio 3a MoCIoaBIia MPeTXOIHUKA,
JIOK je Y HEeKHM TpaBUMa, TOCIOIABIly CIeA0CHUKY 3a0pambeHo Ja OTIYCTH
3aIoCIICHOT KOjH je JIOKMBEo Hecpehy Ha pajy, Hako je OHa IMpOoy3pOKOBaHa
npe npexoca npeayseha.®!

[ToTpeba 3amocieHnx 3a 3alITHTOM OJl OTKa3a KOju OM yCieauo
HETOCPEIHO HAKOH MpeHoca npeny3eha Huje, Takie, Mperno3Hara y CprckoM
3aKOHOJIaBCTBY, NOK C€ Yy HCKUM IIpaBHUM CHUCTECMHMa, HCOIIpaBJaHUM
cMaTpa OTKa3 KOju MOCIIO/aBall CIeA0CHUK JIA 3aM0CICHOM 3aTo IITO HUjE
IPUXBATHO TOHYY 32 M3MEHY YrOBOpa O pajay Kojy My je YIyTHO OJMax
HAKOH MpeHoca npenyseha (HIp. MoHyAa 3a MPEMeITaj Ha IPYTH M0cao
KOjU 3ay3UMa HHXXE MECTO Y XHUjepapXHju MMOCJIOBa, a, KOjU j¢ CICI0CHUK
IPEIOKHUO JIaH MOCIIe MpeHoca mpeayseha).® 3anocienu, Taaa, uMa mpaBo
J1a 0710Kje MMOHY/1Y KOjy MY j€ YIIyTHO MOCIIOaBall CJICIOCHUK U TO C€ HE MOXKE
KBaJU(UKOBATH Ka0 CTBAPHU U 030MJbHU OTKa3HU pa3Jior. Takohe, y npaBy
EY adupmucaH je u cTaB Ja ce mociaoaaBall cMaTpa OIroBOPHUM 32 IPECTaHaK
paJiHOT OIHOCA, aKo je JI0 Hera JIONIO 3aTo IIITO je MpeHoc npeay3eha 6uo
npaheH CymTHHCKOM M3MEHOM YCIIOBA pajia Ha IMITETy 3armociaeHor.” YV Tom
CMHUCITy C€ MOYKE KOHCTATOBAaTH MOTpeda 3a JajbuM yHanpehemem cprckor
paJIHOT 3aKOHO/IABCTBA Y MTPABIlY YCBajamha jaACHUJUX U TIOY3/JaHUjUX ITPaBHIIa
0 3aIITUTH 3aMOCICHUX o1 oTka3a. OTyJ ce ce YMHU MPUXBATIBUBUM U
HOBENIMpame 3aKOoHA O paay Kako Ou ce 3amociiecHuMa oMOoryhuio aa, y
cllydajy mpoMeHe MMoCyoIaBIia, HacTaBe Ja pajie 3a MOCIoaBIa ClieJ0CHIKA
0/l UCTHM YCJIOBUMA U Ja Oyly 3amTHNeHH 01 0TKa3a KOjU j& HCKJbYYHUBO
WK TIPETEKHO MOTUBUCAH MPEHOCOM Tipeny3eha, a HapouuTO OHZIA Kaja je
IpecTaHak yroBopa o paay MHHIHUPaH yOp30 Mpe WM HEMOCPETHO HAKOH
IIPOMEHE TOCII0IaBIIA.

U NUTakbe KPUTEpUjyMa 3a yTBphUBambe BUIIKA 3AII0OCIEHUX KOJ| TIOCIO/ABIA ClICI0CHUKA, Y
cMucity pu3rKa jaa he kao Bumak 6utu yrBpheHu, yIpaBo, 3al0CIICHU KOjU Cy PaHUje Pauiin
3a MOCJIOJABIA PETXOIHNKA, HE3aBUCHO OJ] TPAUI[HOHAIIHIX KPUTEPUjyMa 32 YTBphUBarb-e
BUIIIKA 3aII0CIICHUX (Tj. KpUTEPUjyMa KOjH Ce THUY PE3y/ITard pajaa u JyKUHE PaJHOT CTaxa,
y3 Kopekuujy BarnpogecrnonanrauM kpurepujymuma). Tako H. Collins, Dismissals on transfer
of a business, Industrial Law Journal, vol. 15, broj 1/1986, ctp. 254.

61 J. Pélissier, G. Auzero, E. Dockes, op. cit., ctp. 356.

62 Arrét de la Chambre sociale de la Cour de cassation du 14 janvier 2004, Bulletin des
arréts des Chambres civiles de la Cour de cassation, V, n° 9, HaB. npema: J. Pélissier, G.
Auzero, E. Dockes, op. cit., ctp. 356.

63 JlupexrtuBa Casera 2001/23/E3, unan 4, ctaB 2.
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5. 3amTuTa KOJEKTHBHUX NPAaBa 3aM0CJeHUX

PanHomnpaBHa 3amtuta 3anocieHux ooesoehyje ce, usmely ocrasnor,
U TIpU3HABakCM IHHXOBHX KOJICKTHBHHX MpaBa, YKIbyuyjyhu m mpaBo
Ha MapTHIUINANW]Y Y OMJIyYHBamky O MUTakUMa O]l 3Hayaja 3a IO0JI0XKaj
3aloC/ICHUX Yy CIIy4yajy pecTpPYKTypupama KOMIaHuja. To HapoO4YHTO
Hopa3yMeBa HHPOPMHUCAHE 1 KOHCYJITOBAbE MPEACTABHUKA 3aMOCIICHHX,
y 1uby yOnakaBamka HEraTHBHHUX MOCJICIUIIA PECTPYKTypuUpama |
JIOHOIIICHha TPAaBUYHUX OJTyKa - OJJIyKa, KOje CY OBOJHHO JISTHTUMHE J1a
MX MMPUXBATE U 3al0CJIEHU U BUXOBU npeacTtaBHULU. [lon okpusbem EY
YCBOjEHO je BHIIE M3BOpa MpaBa KOjU C€ HEMOCPETHO WIIM MOCpEeHO OaBe
NapTUIHUIIALKA]OM 3arocieHnX, Oynyhu ga oHa 4yMHHM jenaH on cTyOoBa
eBporckor conujanHor monena.** Tako u JupextuBa CaBera 2001/23/
E3 motBphyje obaBe3y mHpopMHCcama U KOHCYJITOBamba 3alOCICHUX O
npeHocy npeayseha, a, y3 To rapaHTyje U OuyBamkbe cTaryca U (PyHKIIH]C
MPEJICTAaBHUKA 3aM0CICHUX 00yXBaheHUX IIPOMEHOM, HJIH CTBApame YCIOBA
Jla TIpe/ICTaBHUIIM 3a1I0CIIeHUX Oy/ly TOHOBO MMEHOBaHH. AKO ipeay3ehe He
cauyBa, Me)yTuM, CBOjy ayTOHOMHU]Y, 3aIITUTA TIPEACTABHUKA 3aIIOCICHIX
MOYMBA HA TAPaHTHjU KOHTUHYHUTETA MOIECHOT MPEICTaBIbaba 3aOCICHUX

64 Meby muma je Haj3HavajHuja JupextuBa EBponckor mapiaamenta u Casera 2002/14/E3,
KOjOM je yTBpheH OIIITH OKBHP 32 THGOPMHUCAHE 1 KOHCYIITOBALE 3aII0CIICHHX Y Tpey3ehnma
ca HajMame 50 3aIoCIeHNX M OrpaHInMa ca HajMame 20 3alociIeHux y OMiIo Kojoj ApiKaBh
wianuny EY. OBHU 3axXTeBU ce OJIHOCE Ha: a) UHPOPMUCAKE 0 CKOpallkheM 1 MoryheM pa3Bojy
AKTUBHOCTHU M €KOHOMCKOM CTamby JPYIITBA WM OrpaHKa; 0) HHGOpPMHUCAme 1 KOHCYITOBAE
0 CTamy, CTPyKTYpH 1 MoryheM pa3Bojy 3aronubaBama y APYIITBY WIK OIPAHKY, Kao U 0 OHII0
KOjOj OYEKMBAHOj MEpPH, HAPOUHTO aKO OHA YIPOJKaBa CUT'ypHOCT 3arl0CiIeha; B) THHOPMHUCAHE
1 KOHCYJITOBAH-E O OJUTyKaMa Koje MOTY Jia JJOBEIy J0 CYIITHHCKUX IIPOMEHA y OpraHu3anuju
pana win yropopuum ognocuma (Directive 2002/14/EC of the European Parliament and of
the Council of 11 March 2002 establishing a general framework for informing and consulting
employees in the European Community, Official Journal L 80, 23.3.2002, 29-34, 4. 4 ct.
2). [IpaBo 3amocineHuX Ha HHPOPMHUCAKE MOTBPHEHO je U y TUPEKTHBaMa O YyTOBOPY O paay
(dupextuBa 91/533/EE3), pamHoM OgHOCY ca HEMyHUM pagHuM BpemeHoM (JlupektuBa
97/81/E3), panaoMm omHocy Ha oapeheno Bpeme ([upextusa 99/70/E3) m mpuBpeMeHOM
3anonubaBamy (upexrusa 2008/104/E3), nok je maprunumnanuja y HOIIeqy IHTama H3
obnactu 0e30eHOCTH ¥ 31paBiby Ha pany ypehena OxupHoM aupektuBoMm 89/391/EE3 u
JPYTUM AMpeKTHBaMa y oBoj obiactu. [locebHum nupekruBama ypeheno je u nadopmucame
1 KOHCY/ITOBAHE 3aMI0CICHNX Y CiIydajy KOJIeKTHBHHX ormymuTama (75/129/EE3 u 98/59/E3)
n crevaja nocionasna (80/987/EE3). Ha uuBoy EV yBaxkena je u morpeba a ce mpaBmia
0 NapTULUIANMjU TPUIATO/e JIOTUIM MYJITHHAIIMOHAIHMX mpeny3eha, o demy cBemoue
JUPEKTHBE O MpeKorpaHndHuM crnajambuma (dupexrusa 2005/56/E3) u eBponckum pagHuM
caBetuMa (qupekruse 94/45/E3 u 2009/38/E3), nok napruimnanyja y EBporickoj komnanuju
n EBporickoj 3anpy3u npencrasiba npeaMer ypehusama mupexrusa 2001/86/E3 u 2003/72/
E3.
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TOKOM TIepHO/Ia HEOIXOIHOT 33 TIOHOBHO YCIIOCTABJbaE UM MMECHOBAE
IPEe/ICTABHUKA 3aOCICHUX.%

Y emucity onpenada lupextuse 012001, roqune, ooaBe3a uHGOPMHCAHA
HpeICTABHUKA 3aM0CICHUX KOju cy 00yxBahenu mpeHocom npemny3seha Baku
KaKo 3a MOCJI0/IaBIa MPETXOAHMKA, TAKO U 3a MOCIIO/IaBIIa CIIeN0CHUKA, a, THYe
ce JIaTyMa U pa3Jjiora npeHoca, Kao U MpaBHUX, CKOHOMCKUX M COIHjaTHUX
nocieuIa, kKoje he mpeHoc uMaTH 3a 3amocjieHe, Te Mepa Koje ce OHOCce
Ha 3amnociene.® Ykonuko y npeay3ehy Hema mpecTaBHUKA 3aMOCAEHUX, O
UCTUM TMHTamkuMa Tpeba nHpopmucaT onHocHe 3anociene.”’ ITocnomaBaig
CIIEIOCHUK je, TIPUTOM, JyaH Jia 0JlaroBpeMeHO MpPYKH oJrosapajyha
o0aBelITemha MPEJICTABHUIIMMA 3ATIOCIICHUX, @, Y CBAKOM CITyuajy, IPpe Hero
IITO HErOBU 3aMOCIICHH Oy/y HEMOCPEIHO MOrol)eHn MpeHOCOM y TIOTeny
BHXOBHX ycJIoBa paja.®®

IIpaBy 3amociieHUX Ha HH(OPMHUCAKE O MPOMEHH MOCIA0aBIA
KOpeJlaTHBHA je TIociioaBueBa obaBe3a Jia MPeACTaBHUILIMMA 3aMIOCICHUX
HpeHocH NoTpedHe MmoaaTke, Kako O MOTJIM J1a Ce YIO3Hajy ca oapeheHum
NUTamkeM, a, 3aTUM, U Jia TO MUTame pa3marpajy. [Ipemaa 3amocieHuMa
00e30eljyje Hajcabuju yTUIlAj, OCTBApHMBakE OBOI MpaBa je MPEIyClioB 3a
JIETIOTBOPHO (MHCTHTYIIHOHAITHO WJIM HeOpMaIlHO) yuerhe y OfyuYnuBarmby 1
yTpaBJbamy, 300T yera He Tpeda HUIMOAAIITABATH hEroB PEIaTHBHO CKPOMaH
HIOTEHIIMjaJl 3a OTPaHUYaBaHE MOCIOAaBYCBUX YIIPABJbauKHX OBJaIINeHa.

3a pa3nuky ojx o0aBe3e MHPOPMHUCaa MPEICTABHUKA 3aII0CICHUX,
KOja je OIIITe MPUpPoe, 00aBe3a BUXOBOI KOHCYJITOBalkha OrpaHUUCHA j€
caMo Ha CJIy4aj Jia MoCiIoaBall MPEeTXOAHUK MM MOCIOAaBaIl CICA0CHUK
Hpe/IBUIC Mepe, KOje Ce OJIHOCE Ha IbHUXOBE 3amocieHe (HIp. CMambeme Opoja
3arocieHux). Y TOM Cllydajy, HapTHIMIAIH]a 3aM0CICHUX MoApa3yMeBa
,,0JIaTOBPEMEHO KOHCYJITOBAE MIPEICTABHUKA 3aMOCIICHIX O OBUM MepaMma,

65 Jupexrusa 2001/23/E3, unaH 6.

66 Jlupexrtusa 2001/23/E3, unan 7, ctas 1.

67 Jupekrtusa 2001/23/E3, unan 7, ctaB 6.

68 TlIpexcraBHHIIMA 3aIIOCIICHUX CE CMATPajy IPEACTaBHULIN KOjU Cy TAKO KBAJIH()UKOBAHU Y
CMHCITY 3aKOHO/IaBCTBA U IIPAKCE CBAKE JIPIKABE WIAHHIIE, IIITO, yIIOPEAHONPABHO IOCMATPAHO,
Mojjpa3yMeBa pa3jiniyuTa pelicka. Y HEKHM Jp)KaBama, Ty YJIOTY HCIYHaBajy CHHIUKATH
(Kumap, Maura, [lIBencka), 10k y IpyruM Ap>kaBama TO YHHE CABETH 3allOCICHUX U Jpyra
n3abpana Tena. M mopen THX pasiHka, MOKEe Ce KOHCTAaTOBaTH Ja y BehHHU AprkaBa WiaHHIA
EY, ycniocraBibame Tena 3a nHGOpMHUCamke U KOHCYJITOBAEkE MOTY Jla MHHIMPA]y 3aIl0CIICHH,
OJTHOCHO FHbUXOBH CHHJIMKATH, KOjU HCIyHaBajy OApehCHU KBAHTUTAUBHH KPUTCPHjyM
(najuenthe yunamenoct 10-20% 3anocnenux y npeaysehy, mpeMia uMa u cirydajeBa y Kojuma
Taj KPUTEPHjyM JOCTIXKE Yak 1/3 ykymHor Opoja 3anmocienux). Commission Staff Working
Document, ‘Fitness check’on EU law in the area of information and consultation of workers,
crp. 14-15.
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6

y IUJbY OCTH3ama criopasyma’,*”’ o ce, y Jieny, KOju ce TH4e MOCTH3amba
crniopazyma, y jypucnpyneniuju Cyna npasae EBporicke yHuje, a, o y3opy
Ha ofrosapajyha mpaBuia BezaHa 3a KOJIEKTHBHA OTIYIITamka, HE pasyMe
Kao obnuramuja uusba.”’ To, Aasbe, 3HAUM Ja KOHCYJITOBambe oMoryhasa
pa3MeHy ujgja, MUILJBCEHA M MPEIJIOTd ca TMOCJIOAABIEM, T€ HHUXOBY
JTUCKYCHjy 0 OMTHHM muTamuMa y obnactu pana. [Ipemna 3amaxama u
IPEIIO3H 3aTOCIICHUX UMajy BPEIHOCT CaBETOJlaBHUX MUIJbEHa, 00aBe3a
nH}popMHCama U KOHCYJITOBaka YKIbydyje 1 obaBe3y cripoBoljema oapehennx
MOCTyTIaKa, KOju UMajy 32 IHJb 00jalllhaBamke U CYIPOTCTABIbAahE CTABOBA
3arociieHUX M MOCJO/AaBIa Mpe OIydrBama o onpeleHrum nuramuma.”!
[MapTununanuja y JOHONICKY OTyKEe O Mepama Koje ce 0JJHOCE Ha 3all0CIICHe
HE CMe€ ce, JTaKJIe, CBECTH Ha JIOOHjarhe MUIILIbEHhA TPEACTABHUKA 3aMI0CICHHX,
Tj. Ha OCJIOJIaBUEeBY 00aBe3y Jia 3aTpaxKu U y 100pOj BEpH pa3MOTPH IHXOBO
MUIIJBEHE, Y3 00aBEIITaABARE O Pa3jI03uMa 300T KOJUX TO MUIILBCHE HUJE
npuxBaheno.”” [lopen Tora, HEOMXOAHO je 00e30eIUTH J1a MOCIOAaBAIl y
100poj BepH IperoBapa ca rnpecTaBHUIMMAa 3aIl0CIICHUX Y IIHJbY IOCTH3ambha
criopa3yma (IITo Hy>KHO He 3HaYH ¥ 00aBe3y 3aKJbyUeHha MUCAHOT CIIopazyma),
He OM U ce cTBapHO oMoryhusia pazMeHa MHUILbEHha U YCIIOCTaBIhahe
nujanora koju he OMTH 0] KOPUCTH KaKo 3a 3a10CcieHe, TaKO U 3a MOCIIO/IaBIIe.

69 Jupekrtusa 2001/23/E3, unan 7, ctas 2.

70 TlpecynaynpeameryC-284/83(DanskMetalarbejderforbundandSpecialarbejderforbundet
i Danmark v. H. Nielsen & Son, Maskinfabrik A/S, in liquidation), ox 12. ¢peGpyapa 1985.
ronune (European Court Reports 1985, 00553). C TuM y Be3H, BaJba UMaTH y BUAY Jia Cy
ozipende TUPEKTHBA Koje ypelyjy KoJeKTuBHa OTIyIITama i nmpeHoc npeayseha mehycobHo
KOH3MCTCHTHE: HOBEJIOM JHPEKTHBE O KOJEeKTHBHHMM otmymramuma (Council Directive
92/56/EEC of 24 June 1992 amending Directive 75/129/EEC on the approximation of the
laws of the Member States relating to collective redundancies, Official Journal L 245, 26. 8.
1992, 3-5) yckialjeH je 3aXTeB KOjU ce THYE OJIAarOBPEMEHOCTH MH(POPMHUCAA 3aIOCICHUX
ca oaroapajyhuM 3axTeBOM CaJp)KaHUM Y H3BOPHO] JUPEKTHBU O INpeHOCYy mpery3cha
(Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of
the Member States relating to the safeguarding of employees’ rights in the event of transfers
of undertakings, businesses or parts of businesses, Official Journal L 61, 5. 3. 1977, 26-28).
CimaHo, HOBena JupektuBe o npenocy npexyseha (Council Directive 98/50/EC of 29 June
1998 amending Directive 77/187/EEC on the approximation of the laws of the Member States
relating to the safeguarding of employees’ rights in the event of transfers of undertakings,
businesses or parts of businesses, Official Journal L 201, 17/07/1998, 88-92) je, no y3opy
Ha oxrosapajyhie peuieme O MapTHIUIALKM]K 3al0CICHUX Y OMIy4YHMBAKBY O KOJICKTHBHUM
OTIYIITAkbUMa, MPEIBHICHA JIa BUXOBO KOHCYITOBabE Tpeba a MMa 3a Wb [OCTHU3AHbEe
criopasyma.

71 J. Pélissier, A. Supiot, A. Jeammaud, op. cit., cTp. 27.

72 A. Desdentado Bonete, Marked by invalidations. The consultation period in collective
redundancies, Spanish Labour Law and Employment Relations Journal, vol. 4, 6p.1-2/2015,
cTp. 12.
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OBO TUM IIpe IITO C€ HAJIIUPOM MOTyhoM 3allITUTOM 3arociiemka 00e30ehyjy
U XapMOHUYHHU OJHOCH y ojipel)eHO] paJiHOj CPEIMHU U CTBapajy yCJIOBHU 3a
HACTaBaK MMOCIOIaBYEBUX aKTHBHOCTH.”

VY 3akoHy 0 pajay, NUTame MAPTHIUNAIU]E 3aMOCICHUX YOIIIITEe
ypeheHo je kpo3 HauenHe oxpende o MpaBy 3aMoCICHUX Ha HHOOPMHUCAE,
KOHCYJITOBabE U M3pakaBarbe€ CTaBOBA 0 OMTHHUM MUTAamBUMa y 00JIaCcTH
pana. OBoMe BaJba IOIaTH U 3aKOHCKY Olpea0y O YCIOCTaBJ/bakby CaBeTa
3arociieHUX, Kao M opendy o mpaBy CHHAMKaTa J1a Oyae oO0aBemTeH o
,,CKOHOMCKHUM M PaJHO-COIMjaJIHUM IMUTalkbUMa O] 3Hauaja 3a I0JIOXKa]
3aII0CIIEHMX, OJHOCHO YJaHOBa CHHAMKaTa ™ Mak, HaBeIeHe 3aKOHCKE
onpende YMHE Ce HEAOBOJbHUM 3a ypehuBame KIbYUYHHX acrekaTa
MapTHIHIIALN]jE, TOCEOHO aKo Ce MMa Y BUAY JACTMKATaH IMOJI0Ka]j 3am0CIeHUX
y TIEpHO/IY T3B. TPAH3MIIMje, K0 U PEHICHOCT JAoMaher 3aKOHOMABIA Jia ce
M3BPIIK yCKTaljuBarbe paHoOT MpaBa ca mpaBoM EBporicke yauje.” Kana je peu
0 MapTHUIIMIIAIMjH 3aTIOCICHUX Y CIy4ajy MPOMEHE MOCIOaBIa, MOCI0AaBal]
ClieIOCHHK M TIOCIIOaBall MPETXOAHUK UMajy 3aKOHCKY 00aBe3y Jna, rmpe
MPOMEHE, 00aBeCTE PENPe3CHTATUBHU CHHINKAT, 4, Y (beTOBOM HEIOCTATKY,
3amociieHe (HEMOCPEHO), O TaTyMYy, pa3Jio3uMa U MMPaBHUM, CKOHOMCKHM U
COIIMjaJTHUM TociIeinIiaMa mpomene.” Mcto Bpen 1 3a Mepe 3a yonakaBame
OBHX IIOCIIEIUIIA, C TUM IITO Cy IOCJIOAABIM AYKHU /14, IPE IPOMEHE, Y
capajmby ca PEIpPEe3CHTATUBHUM CHUHIUKATOM, IPELY3My MEpe y LHUTbY
yOIaxkaBarma COIUjaTHO-EKOHOMCKHUX MOCIIEINIIA Ha TOJI0XKa] 3aMOCIICHUX.”

TTocTymak wHpOpPMHUCama, BUACIA CMO, MOpa 3allOYeTH Ha BpeEME,
Kako Ou MHpOpMHCahe OMOT'YhIIIO TpeICTAaBHUIIMMA 3aITOCIICHHX Ja YIIHE
KOHCTPYKTUBHE IpEIore, JOK je IUJb OJaroBpeMeHUX KOHCYyJTaluja
- IOCTHU3akbe CIopa3yMa ca MpeAcTaBHUIIMMA 3anocieHux. CTora ce Kao
1oce0HO OCETJHUBO T0jaBJbyje MUTamkE OipehBamba MOMEHTA 30U HbAHA

73 International Labour Conference, 82nd Session 1995, Protection against unjustified
dismissal, International Labour Office, Geneva, 1995, cras 283.

74 Bup. 3P, un. 13 u 209.

75 OBo HapouuTo Bpemu 3a ypehupame MaHmara u paja caBeTa 3aloCiCHUX, KOjuMa je y
LIEJIOKYITHOM JioMahieM 3aKOHOJaBCTBY MMOCBENCH je/laH jeJMHN WiaH 3aKOHA O pajy, 0K ce
MpeJIMETHAa Marepuja y yIopeIHOM pPaJHOM 3aKOHOIABCTBY, C IPaBoM, ypehyje moceGHuM
3akoHOM. Buie o oBom mpobnemy Buj. y: P. Jovanovic, ,,Putevi i stranputice industrijske
demokratije u Srbiji, Tendence v razvoju delovnega prava, y: E. Korpi¢ Horvat, D. Sencur
Pecek (ur.), Maribor, Institut za delovna razmerja in socijalno varnost pri Pravni fakulteti
Univerze v Mariboru, 2009, ctp. 32-33; C. Jamapesuh, XapMoHu3anuja npasa u mnpakce y
obnactu maprununanyje 3amnocinenux — Cpouja u EY, 36opuux padosa [lpasnoe gpaxynmema
y Hosom Caoy, 6poj 3/2011, ctp. 379-395.

76 3P, wran 151, cT. 1 u 3.

77 3P, unan 151, craB 2.
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KOHCYJITalMja, 300r 4era ce, y HEKUM Jp)KaBama, MPEIU3HO yTBphyje
HajpaHuju JaTyM KaJia KOHCYJITAIMje MOPajy OTIIOUETH (HITp. MPEU3UPaAHEeM
MHUHHUMAJTHOT Opoja JlaHa Koju 00aBE3HO MPETXO/IE IaHy o1 Kojer hie omyka
0 MepaMa Koje ce TUYY 3aloCJICHUX IMOYeTH JIa IPOU3BOJU JIEjCTBO). Y
HallleM 3aKOHOJIABCTBY W MPAKCH, OBO MUTAKE OCTAJO je OTBOpeHO. YnHU
ce a Ou ce Kao MHCIUpaIlKja HIIW MOJIEN MOTJIa y3eTH ofpendy [Ipenopyke
Mehynapose opranusaiuje pajaa 0poj 166 kojom cy BpeMeHCKe KOOPIUHATE
KOHCYJITallMja O KOJICKTUBHOM OTITYIITaky Xpadpo oOMepeHe 10 MOMEHTa
y KOjeM IMoclioflaBall pazMarpa yBoheme Behmx m3MeHa y CTpyKTypH
npeny3seha.’”® Ocum Tora, MoXe ce KOHCTaTOBAaTH U TOCTOjambe MoTpede 1a
ce MapTUIHIAIFja Y cly4ajy TPOMEHE MOCIIO/IaBlla OCHAXKH CTBAPAHEM
YCIIOBA 3a JIEJIOTBOPHO OCTBapUBAam-E MpaBa Ha KOHCYJITOBamE, 300T yera
3arnocjieHuMa Mopa OWTH JIOCTYITHA oJiroBapajyha ynpaBHa WU CyJicKa
3allTHTA, Y CIy4Yajy Jla OBO BBUXOBO MpaBo Oye nospeheno. Y3 o, mocroju
u notpeda J1a ce yTBpJIE T0BOJbHO ACJIOTBOPHE U oyiBpahajyhe ka3He koje he
OWUTH IPUMEHCHE MPOTHB MOCJI0AABIIA KOjU TIOBpe/ie 00aBe3y nHpOpMUCaba
U KOHCYJITOBama, Ka0 M Jia ce€ yBelly NPEBEHTHBHE Mepe KojuMa Ou ce
CIIPEUMIIO TO Jia OJ/UTyKa O MpeHocy npeny3eha mpousBoau AejcTBO Ipe
HETO IIITO je TIOCII0aBall KCIyHHO 00aBe3y HHPOpPMHCAha U KOHCYITOBaka
3anociernx. C TUM y Be3H, Bajba UMATH y BUIY 1a JIUpeKTHBa O IPEHOCY
npeny3eha He yTBphyje oBnamheme 3a ocriopaBame mpeHoca npeayseha,
aKo je 10 mera Joluio 0e3 nH(popMuUucama U KOHCYJITOBamka 3aloCiICHUX,
Beh je mpenymTeHo HallMOHATHUM CyJIOBHMa Jia 00e30ene crpoBoheme
KOMYHHTApHUX MPaBHJIa O OBOM BHJly MapTHIUNAIU]E 3aII0CIEHUX, IITO
MOKEe BOJIUTH M HEKaXKbaBarby TIOCIIOaBalla 3a yunubeHe rnospese. Hapasno,
OBAaKBO pelliekhe He Tpeda mocMaTpaTH N30JI0BaHO O 00aBe3e CBaKe JIpiKaBe
WIaHUILE Ja MOBPEAC KOMYHHUTAPHOT IMpaBa CAHKIIUOHUIIC JICJIOTBOPHUM,
cpasMepHuM 1 oaBpahajyhum kaznama. MicToBpeMeHO Bajba UMATH y BUAY U
TO JIa ce TpaBuIIa O peHocy mpeay3eha Mopajy mocMarpars He camo U3 yTiia
notpebe 3a moceOHOM 3aIITUTOM 3aloCiIeHNX, Beh U y CBETIIy OMacHOCTH
na ,,0mokupame’ mpeHoca npenyseha 300r moBpeie MPOIECHUX TPaBHIIa
KOja ce THUy MH(pOpMHCama U KOHCYJITOBakha MOXKE JIa YTPO3H OUyBaHe
KOHTHHYTHUTETa mpeay3cha.”

[Mpumerumo, Haj3an, u to na JupektuBom Capera 2001/23/E3
HUje HeMoCpeIHO NOTBpheHa HU 00aBe3a JprkaBa YJIAHUIA J1a TIPEIBHJIC
MeXaHWU3Me M300pa MPEJCTaBHUKA 3aIll0CIICHUX, alli Jla JipikaBe Tpeba nia

78 B. Napier, Dismissal — The new 1. L. O. standards, Industrial Law Journal, 6poj 1/1983,
cTp. 25.
79 A. Desdentado Bonete, op. cit., cTp. 25.
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00e30ene nHOOPMUCAmHE U KOHCYJITOBAKE MPEICTABHUKA 3aIMOCICHUX, Tj.
Ja, y IHJby HCIyHhaBama o0aBe3a u3 Jupekruse, ypeae HaduH uzbopa
IIPE/ICTAaBHHUKA 3aII0CIeHUX Koje he mocnonaBal 00aBeCTUTH M KOHCYJITOBATH
o npeHocy npeayseha. Y ToM CMUCITY ¢e MOXKeE e jieee (heperda NPEIIoKUTH
JlonyHa 3akoHa O pajy oJpeadoM KojomM Ou Ouio ypeheHo murame
n300pa MpeACTaBHUKA 3aMOCICHUX Y peay3ehuma y KojuMa He TIOCTOjU
penpe3eHTaTUBHU cUHIUKAT. To O, mpumepa pajin, MOTJo jJa o0yXBaTH
notephuBame 0baBe3e MOCIoAaBIa J]a O MPOMEHU 00aBECTH CBE 3aIOCIICHE
Ha CKyMy 3aIll0CJIEHUX, Ha KOjeM O OHM MOTJIH Jia n3adepy NpeacTaBHUKE
koju he ydecTBOBaTH y KOHCYyITarujama.*
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Harmonization of domestic legislation and practice with
EU labour law — the example of protecting the rights of
employees in the case of a change of employer81

Summary

A change of employer is one of the more delicate labour related legal
issues in the Republic of Serbia, partially because of the problem of reconci-
ling employment with economic and societal needs, especially as the privatiza-
tion process didn’t go in concert with other reforms, which resulted in a large
number of collective dismissals. Such practice was in conflict with the legal
guarantees for protection of employees in the event of a change of employer
which were, before the amendments to the Labour Law of 2014 entered into
force, also applied to the change of ownership in company capital (although
the latter change does not presuppose a change in the subjectivity of the com-
pany whose capital /assets/ is the subject of privatization). This paper analyzes
the degree of harmonization between Serbian legislation and practice with
EU law, in relation to the key labour related legal consequences of transfer
of undertaking. The scope of protection afforded to employees in Serbia is
formally higher than the scope of the protection provided in the Council Di-

81 The paper was written as a part of the project ,Identity Transformation of Serbia®,
managed by the University of Belgrade Faculty of Law.
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rective 2001/23/EC (transfer of contracts of employment from the transferor
to the transferee and obligation to implement the collective agreement entered
into with the transferor) as Serbian law provides protection for all employees
in all the cases of change of employers, regardless of whether corporate iden-
tity is preserved or not. Nevertheless, some of the relevant provisions of the
Labour Law remain unclear, due to the difficulty of reliable identification of
cases that qualify as a change of employer. In addition, Serbian law does not
directly regulate the protection of employees from termination of employment
due to a change of employer, as such (“transfer-related dismissal). There are
certain open issues in relation to the informing and consulting employees in
the case of a change of employer, which are taken into consideration in this
paper along with other issues of importance for assessing the conformity of
the national law with the Council Directive 2001/23/EC.

Key words: company restructuring, protection of employees'rights;
transfer of employment contracts, protection against dismissal;
employees'participation.
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1. YBoana pa3marpama

L1en0XXHMBOTHO yUCHE 1 yCaBpIIaBakbe MOCTAIIO j& PEATHOCT JaHALIBHX
3anociennx.! CTajgHO ycaBpllaBame M pa3Boj 3alOCICHUX JIMIA HYKHO je
panu caBiiajiaBarmba HEOIIXOHUX 3HaMa M BEIITHHA pajid KopHihema HOBIUX
TEXHOJIOTHja ¥ CTHIIaba U OJlpyKaBamba KOHKYPEHTHOCTH Ha TPXKHUIITY.

KOHTHHYHPaHO CTPYYHO ycaBplllaBarbe 3aroCICHUX BUIICCTPYKO j&
KOPHMCHO HE caMo 3a TOCJo/aBIia, Beh u 3a APYIITBO U IpXKaBy y IEIHHHU,
MOTOTOBO 33 HAIITY KOja ¥ JIaJbhe Y BEJIUKO] MEPH 3a0CTaje Y IMOTJISTY TEX HOJIOIIKE
Pa3BHjEHOCTH 32 Pa3BUjeHUM 3eMJbaMa.’ Yiarame y 00pa30oBarmbe 3a0CICHUX
je ynmarame y 0yayhuoct.* Pagu ocTBapema 1njba Kome Tpeda ja JonpuHece
IIEJIOKMBOTHO YUCHE 3aIll0CIICHUX, HEOMXO/HA je capajiiba MOCIofaBana u
JIp’kaBe y by 00e30ehuBama ofrosapajyhux o0yka u kypcesa, koju he
oMoryhuTH 3amocjieHrnMa, y cKiaay ca lbUXOBHM IOTpedamMa u BpEMEHOM,
CTHIIaKkEC HECONMXOAHUX 3Hakha U BEUITHHA.

Edukacan u kBaJiuTeTaH paji CBAKOra MocjaoaBiia, 0e3 o03upa Ha TO
Jia Iy ce pazu o yctanoBu, PenyOnunu CpOuju, ay TOHOMHO] TOKPajUHU HIIN
JeMUHHIIM JIOKAJIHE CaMOyTIpaBe, 3aBUCH O] BaJbaHO OCIIOCOOJBEHOT KaJIpa.
MehyTum, MOIepHH HaYWH pajia M MOCIOBamha U3UCKYyje KOHTHHYHPaHU
npolec eayKaiuje, Te je CTOra HEONMXOAHO JIa Ce CTEUEHO 00pa3oBame
3aM0CICHUX CTAJIHO Hajarpaljyje, kKako OM OHU MpPHU CBOME pajy MOTJIH Ja
OJIFOBOpPE Ha CBAKOJTHEBHE N3a30BE Ca KOjUMa CE Cy04aBajy MPH OCTBapUBAY
mpaBa U WHTepeca rpaljana.’

JaBHM CeKTOp UMHE OpraHu M OpraHu3aluje pa3InyuTe BEINYUHE,
CTPYKType 1 HaanexxHocTh.® Takolje, 3aMOCIECHY Y IbFMa BPIIIE TIOCIOBE KOjU
Cy IO CBOjOj MPUPOAM M CAIPKUHK Pa3iukyjy.” MelyTum oHO mITO UM je
CBUMA 32j€IHUYKO j& TO JIa MOPajy UMAaTH CTaJIHY eAyKaI1]jy Kako O MOTJIH
Jla M3BPINABajy CBOje pajHe obaBe3e Ha kBanuTeTan HaunH.® majyhu y Buay
YecTy MpOMEHY Iporrca Ta o0aBe3a jol BUIIe 1001ja Ha CBOME 3HaYajy.

1 B. Jlybapna, Y800 y paono npaso ca enemenmuma coyujanroe npasa, beorpan, 2013, ctp.
235.

2 A. Ravni¢, Osnovi radnog prava-domaceg, uporednog i medunarodnog, Zagreb, 2009,
ctp. 159.

3 3. Uomesuh, Padno npaso, beorpan, 2006, ctp. 171-172.

4 Bb.Jlybapna, YBox y paJiHO IpaBo ca eeMEHTHMA COIMjaTHoOT TipaBa, beorpan, 2014, ctp.
49 - 50.

5 II. Josanoruh, Paowno npaso, Hosu Can, 2015, ctp. 142.

6 C. Bpauap, Ucnumusarmwe npasre memoodonocuje — HaA208ewmaju OpAHCABGHO-NPAGHO2
unmezpanuzma, beorpan, 2000, crp. 254

7 S. Dedi¢, J.Gradascevi¢-Sijerci¢, Radno pravo, Sarajevo, 2005, ctp. 47-48

8 XK.Kymuh , Paono npaso, beorpan, 2015, ctp. 362
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VY paay Koju ciie[y U3BpIIICHA je aHaJu3a CTPYYHOr yCaBpIllaBama
ocroco0JpaBama 3aMoCICHNX Y JABHOM CEKTOPY, Tj. CITy)KOCHHKA 2y TOHOMHUX
MOKpajuHa ¥ jeIMHHIIA JIOKATHE CaMOyTIPaBe U KpaTak OCBPT Ha UCTY MaTepujy
BE3aHy 3a JpyKaBHE CIIYKOCHUKE.

2. CTpy4HO ycaBplIaBame, 0ClI0co0/baBame U
J0AaTHO 00pa30oBame CIykKOeHUKa AayTOHOMHHUX
NMOKPajuHa U jeHHULA JOKAJIHe caMOylpaBe

Crpy4HO ycaBplIaBame CIyXOCHHMKAa ayTOHOMHHUX IOKpajuHa U
JjeNMHUIIA JTIOKATHE caMoyTipaBe ypeheHo je onpendama . 116-122. m 4. 192.
3aKoHa 0 3a10cIeHuMa y ay TOHOMHHMM ITOKPajuHaMa U jeJUHUIaMa JOKaIHe
camoytpase’. CTpy4HO ycaBpIIaBambe je MPaBO M AYXKHOCT CIy)KOCHHKA
Jla CTHYE 3Hamba ¥ BEIITHHE, OAHOCHO CIIOCOOHOCTH 32 M3BPLIABALE I10CIO0BA
paJHOr MecTa y CKJlaty ca norpedama rociofasia. OHO IIOCTOjHU U Y IPUBATHOM
CEeKTOpY anu je nMajyhul y BUILy CHIETU(PUIHOCTH PaTHOT OJTHOCA CITy’KOCHHKA
OHa TIOCeOHO M3pakeHa.

Cpezctaa 3a ommiTe mporpame CTPYYHOT ycaBpiaBama 00e30elyjy ce y
oyuery Pemry6nuke CpOuje. CpecTBa 3a CTpYyYHO ycaBpIllaBamke CIyKOSHUKA,
10 Toce0OHUM ITpOTrpaMuMa CTPYUYHOT ycaBplliaBama, 00e30elyjy ce y Oynery
M0CJI0ABIIA.

2.1. Cagem 3a cmpyuno ycagpuiasaroe

Y by 00e30ehema Hayena ehpuKacCHOCTH, TPAaBUYHOCTH U IICTIOBUTOCTH
CHCTEMa CTPYYHOT yCaBpllaBamba, a PajH JaBamba CTPYYHUX MUILbEHA U
MperopyKa 3a leroBo crnpoBoleme u yHanpeheme, Binana je ocnoBana Caser
3a CTPYYHO ycaBpllaBambe 3aM0CICHUX Y je/IMHUIIAMA JIOKAIHE CaMOyIIpaBe
(masee: Caser). Caset je ocHoBaH OiykoM 0 00pa30Bamby CaBeTa 3a CTPY4HO
ycaBpIllaBarbe 3aMoCICHUX Y jeIHHUIIaMa JIOKaTHe camoympase!!.

Brana je umenoBana nmpeacenHuKa 1 ceaM uianoBa CaBeTa Ha TIEPHOA
oA IICTroanuHa. HpeHCCI[HI/IKa U TpU YJIaHa IPEJIaKE MUHUCTAPCTBO HAIJICIKHO
3a JIOKAJIHY CaMOYIIpaBy, a YeTHPH 4iaHa npeiaxe CranHa KoHpepeHimja
I'pajioBa M OMLITHHA, O KOJUX HajMalbe 1Ba YiaHa MOPajy OMTH MPeACTaBHULIN
jenuHuIA JokanHe camoynpase. CTpyyHe W aJIMUHUACTPATHBHO-TEXHUUKE

9 3axoH 0 3aloCIeHNMA Y ayTOHOMHUM MOKpajHHaMa ¥ jeIMHHI[aMa JIOKaJIHEe CaMOyIIpaBe,
“Ci. macauk PC”, 6p. 21/2016 - y najbeM TekcTy 3akoH.,

10 C. Jlunuh, O. Janwunosuh, 3axor 0 paonum ooHocuma y opacaenum opeanuma, beorpaf,
1991, crp. 16-17

11 Opnyka o oOpa3oBamy caBeTa 3a CTPYYHO YCaBpIIABAKE 3aAIOCICHHUX Y jEeIUHHIIAMA
JIOKaJIHe camoympase, ,,Cit. . PC” 6p. 105/16.
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nocyioBe 3a orpede CaBera 00aBjba MUHHUCTAPCTBO Jp)KaBHE YIIPaBe U
JIOKaJTHEe caMOyYTIpaBe.

[pencenuuk u unanosu CaBera MMajy MpaBo Ha HAKHATY 32 00aBJbEHH
pall uujy BUCHHY YTBphyje MHHUCTAp Ap>KaBHE YIIPaBe U JIOKAIHE CAMOYIIpaBe
YKOJIMKO OHA HUje yTBpleHa moceOHUM mporucoM. [IpenceTHIK U TpH diaHa
CageTa koje uMeHyje Biama, MeceuyHy HakHaay 3a CBOj paji OCTBapyjy U3
oyuera Penyonuke Cpouje. Uetupu unana CaBera koje npemiaxe CraaHa
KOH(epeHIMja rpaioBa U ONIITHHA, MECEYHY HAKHAJTY 32 CBOj PaJ OCTBAPYjy
u3 cpezictaa CraHe KoH(EpEeHIHje rpajioBa 1 OIIIITHHA.

Cager je HaJIeKaH 1a:

1.

2.

96

Jlaje MUIIJbEha Ha TIPEIJIore OpraHa Ap)KaBHe yIpase 3a yBoheme
OIIITHUX IIPOrpaMa CTPYYHOI ycaBpllaBama,

aHAIM3Upa WHHUIMjaTUBE jeIWHHUIIA JIOKAJIHE CaMOyIpaBe 3a
yBOheHhEe OIIITHX MporpamMa MU MPEIOre HOBUX MOCEOHHX
porpamMa CTpy4HOT ycaBpIlIaBama,

npeiaxke o0aBe3HE eIEMEHTE OIMIITHX M MOCEOHUX Mporpama
CTPYYHOT ycaBpIllaBarkba y MOrJIeAy: METOIOJIOIKE [IETOBUTOCTH
nporpama, IJIaHUpaHUX edekara peajn3aiuje mnporpama,
aKTYEJIHOCTH Tporpama y OJHOCY Ha Baxkehe mporuce uiu mia-
HHUpaHe BUX0BE U3MEHE, Opoja U CTPYKType KOPUCHUKA IIporpama
1 HEOINXOJHUX KaJIPOBCKUX U TEXHUYKUX YCIIOBA 32 pealin3aliujy
nporpama,

npejiaXke KPUTEPHUjyMe U YCIIOBE 3a aKPEIUTAIIU]y pealin3aropa
Iporpama CTpy4IHOT ycaBpliaBama y morieay: KaJapoBcKe 0Cmoco0-
JbEHOCTH, MCKYCTBA W pe3yliTaTa y pealu3alujud Mporpama,
MaTepPUjaJTHO-TEXHUYKE OMPEMIbEHOCTH,

npartu edexTe mpuMeHe 3aKoHa y MOTJIey CTPYYHOT ycaBpIllaBarba
U Tpemiake Moryha yHamnpelhema,

capaljyje ca jennHHUIIAMa JIOKQJIHE CAMOYTIPaBE M FbIXOBUM acOIlHja-
Mjama y [uJby cariieflaBama BbUXOBHX MOTpeda 3a CTPYUYHUM
yCaBpIIIaBambEM,

Jlaje oAroeapajyhe npenopyke v CMEpHHIIC jeIUHUIIAMA JIOKATHE
camoyTpase,

00e30ehyje Bohemwe cCiy:)kOeHHMX €BHJICHIIMja OJOOPEHUX U
peain30BaHMX Mporpama, U3AaTuX aKpeauTalnja peain3aropa
nporpama, Kao W €BHJICHIIM]Y O YYECHUIIMMA y MpOrpaMuMa
CTPYYHOT yCaBpIllaBama,

JTOHOCH TIOCTIOBHUK 0 pany Casera.
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Onnyke Casera noHoce ce BehnHOM TiacoBa MPUCYTHUX WJIAHOBA,
0JI YCIIOBOM JIa CEHUIM MPUCYCTBYje HajMame et yianoBa Casera. Y
Cllyuajy M3jeHaYCHOT Opoja rI1acoBa, JIOHETA je OHa OJIJTyKa 3a KOjy je riiacao
npencennuk Casera.

2.2. IIpozpamu cmpyunoz ycaspuiasarsa

CTpy4yHO ycaBpIIaBame CIIY)KOCHHKAa 3aCHMBA C€ Ha OIIITHM
U MOoceOHWM TporpaMmMa KojuMa ce oxapelyjy oOmunm m caapxuHa
ycaBpmaBama. JIMCTy ONIITHX mporpama CTPYy4HOT ycaBpIllaBamba, OCUM
OIIITET MPOrpamMa CTPYYHOT yCaBplIaBamba 3a MoJarame IPKaBHOT CTPYIHOT
UCIINTA, YTBPhyje MUHUCTAP ApKaBHE yIpaBe M JIOKAJHE CaMOyIpaBe Ha
OCHOBY TIpeJjIora Ha/UIS)KHOT OpraHa JipyKaBHe YIIpaBe U MUIIbea CaBera.
[ToceGHe mporpame CTPy4YHOr ycaBpIlaBarma JOHOCH HAYEIHHK YIpaBe 3a
CBaKy KaJICH/IAapCKy TOIUMHY y3 NpHOaBIbeHO MUMLIbekhe CaBera.

O0aBe3He eleMeHTe MporpaMa CTPY4YHOr yCaBpIlaBama MPOIHCYje
MUHHUCTAp JpXKaBHE YIIpaBe U JIOKaJHEe camoylpaBe Ha mpezior Capera.
Kpurepujyme n ycioBe 3a akpeAnTaIHjy peajan3aropa mporpama cTpyqHor
ycaBpIllaBarma MPOIKCYje MUHUCTAp JIpXKaBHE yIIPaBe U JIOKaJIHEe CAaMOYTIPaBe
Ha nipeutor Casera, a ogadbup n3Bohada nporpama he ce BpIINTH y CKIIaay
ca 3aKOHOM O jaBHUM HabaBkama'’. MUHHCTap JAp)KaBHE yIpaBe U JIOKAJIHE
caMmoyTpaBe H3Jaje aKpeAWTaIHMje peanau3aTopuMma Iporpama CTPyJHOT
ycaBplIaBama Ha rpeior Casera.

2.3. Cmpyuno ycaspuiasarse ciyryncoeHuKka
Aymonomne nokpajune Bojeooune

AyToHOMHa MoKpajuHa BojBoguHa, MpeKko CBOjHX OpraHa, CIIyKOH
U opraHu3aiyja, y ckiany 3akoHoM u CTaTyToM AyTOHOMHE ITOKpajuHe
BojBoaune Gimke ypehyje, uamely ocranor, u cTpydHO ycaBpliaBame U
0CTIOCO0JbaBabE CITYKOCHHKA.

CTpyuHUM ycaBpIIaBamkeM CIyKOCHHKa Y AYTOHOMHO] IMOKPajuHU
Bojsoaunu 6aBu ce Citysx0a 3a yrnpaBibame JbYJACKUM pecypcuma.

CrynameM Ha cHary 3akoHa U foHomemeM Ominyke o Ciryx0u 3a
yrnpaBJbame JbyackuM pecypcuma’ (,Ci. muct ATIB” 6p. 65/16) HagmexHOCT
u sbeBr Ciysx0e peiepmHICaHU CY TAKO JIa OHA 00aBJba CTPYYHE TOCIOBE
BE3aHE 32 YIIPaBJbabe JBYJACKUM PECYpCHMa 3a MOTpede MOKPajuHCKUX OpraHa
yrpaBe (IOKPajuHCKH CEKpeTapHjaTH W MOKPajUHCKe MoceOHe yIpaBHE

12 3akoH 0 jaBHUM HabaBkama, ,,Ci. . PC” 6p. 124/12... 68/15.
13 Opiyxa o Ciryx0u 3a ynpaBibare JbYACKUM pecypcuma , ,,Cit. muct ATIB” 6p. 65/16.
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opranusaiuje), Cexkperapujata [lokpajuHcke Biaje, CIy»KOU U yIpaBa Koje
ocHuBa [lokpajuHcKa Blajia, Kako CJIE/IH:

1. mpunpema [Ipensor Ilporpama ommrer CTpy4YHOT ycaBpliaBama
ciy’)kOeHHKa M OpraHu3yje CTPyYHO ycaBpllaBame CariiacHoO
JIOHECEHOM TIPOrpaMmy,

2. Bomu KajpoBcky eBujicHIIM]Y 0 3arnociieHuma u [lepcoHalinu fgocuje
3aI0CJICHOT,

3. mpumnpema [Ipemnor KagpoBckor maHa u cTapa ce 0 MpaBUIHOM
crpoBolemy noHeceHor KanpoBckor miaHa,

4. orjamaBa KOHKYpCe 3a TIONyHY PaJHAX MECTa y CKJIaIy ca 3aKOHOM
WIH JPYyTHM TIPOTIHCOM,

5. o0aBJba CTPYYHO-TEXHHYKE M aJMHHHCTPATHBHE IOCIIOBE 32
Kanbeny komucujy AyroHoMHe IoKkpajuHe BojBosnne,

6. 00aBJba MOCJIOBE IpHjaBe, TPOMEHE U OJ[jaBe 3aIlOCIICHUX Ha
00aBE3HO COIUjaTHO OCUTYPabe.

Ha ocnoBy Onnyke o yTBphuBamy mporpama OIIITET CTPYYHOT
ycaBplllaBama CIIy)KOCHUKa y MOKPajUHCKUM opraHnMa kojy [lokpajuHcka
BIIaJla JIOHOCH 3a CBaKy KaJleHJIapcky rojuny, Ciyx0a opranusyje u
cpoBoi o0yKe M CeMHUHape 3a Koje, IpemMa aHalin3ama CIPOBEJICHUM
Ha OCHOBY NONMYHEHUX YIUTHUKA, TIOCTOjU HajBeha 3aMHTEPECOBAHOCT U
notpeda. 3HauajaH CErMEHT CTPYYHOT yCaBpIllaBamba ClyKOCHUKa CITPOBOIN
Ce KypCEeBHMa CTPaHUX je3HKa, ITyTeM KOJUX Ce CIIYKOSHHUIU 0CIIOCO0JbaBajy
U yCaBpIllaBajy 3a YCIEUIHY KOMYHHUKAIIH]Y Ha CTPAHUM jE3UIMMa y CKIIaTy
¢ moTpebama oprasa.

2.4. looamno obpazosarse

Ciyx0eHuKy Moxe fa ce omoryhu nomaTHo o0pa3oBame 3Ha4ajHO 3a
pan xox nocnonasna. Cinyx0eHuk koju he ce gomaTHo oOpasoBaru Oupa ce
HA UHTEPHOM KOHKYPCY, & TPESAHOCT UMa CITYKOCHHUK ca BUIIIUM MPOCEKOM
OLICHE y MPETXOJHE TPH TOAMHE. TPOIIKOBE JTOJATHOT 00pa30Bama CHOCH
MOCJIO/IaBall, Tj. jJeIMHUIIA JIOKATHE CAaMOYTIPaBe UIIH 2y TOHOMHA MOKPajuHA.

IIpaBa u oGaBe3e ciykOeHUKa KOjU ce JoaaTHO oOpasyje ypehyjy
ce yropopoM. Ciy»OCHHK MMa MPaBO HA MUPOBAKE PAJHOT OJHOCA aKO
JIOJIATHO 00pa30Bamhe 3aXTeBa MPUBPEMEHO OJICYCTBO ¢ paja. [1o 3aBpuicHOM
JIOJIATHOM 00pa30Bamy, CIyKOCHUK Ce MPEMEIITa Ha HEMOMYHbEHO PaTHO
MECTO Pa3BPCTAHO y HAJHIKE 3BambE 3a CTENEH 00pa30Bama KOjU je CTEKao
JoaTHUM 00pa3oBameM. Ci1yKOCHHUK je TyKaH J1a y POKY OJ1 IIECT MECEIH
MOJIOKH JIP’KABHHU CTPYYHH HCIHUT MpeMa IJIaHy W Mporpamy 3a CTereH
o0pa3oBama KOjU je CTeKao AodaTHUM oOpazoBameMm. [locie momaTHOT
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o0Opa3oBama CIIy)KOCHHK je 00aBe3aH jia 0OCTaHe Ha pajy KoJ MOCIOoAaBIa
HajMame JBOCTPYKO Jy>Ke O]l Tpajama JOAaTHOT 00pa3oBama, MHAUC je
Jy’KaH Jia JelIHOKPaTHO HAJOKHAJIU TTOCJIOJIABIly CBE TPOIIKOBE JIOJATHOT
obpaszoBama.

2.5. Cmpyuno ocnocoomagarme

Ca He3arocIeHUM JINLEM T0CI0IaBall MOXKE 3aKJByYHTH YTOBOP O
CTPYYHOM OCII0cO0JbaBamwy 0€3 HaKHaJIE, paiy CTPYYHOT OCrioco0sbaBama,
OHOCHO CTHIIaFa PaJHOI UCKYCTBAa M YCIIOBA 3a TIOJIarambe JpyKaBHOT
CTpy4HOTr ucnuTa. [IpeTX0IHO HaBeIeHN yroBOp, ca JHUIEM Ca BUCOKHM
00pa3oBameM 3aKJbydyje ce HajlysKe Ha TOJUHY JJaHa, a Ca JINIEM Ca CPEABIM
obOpa3oBameM Hajayke Ha mect Mecend. 1lo cBojoj canpkuHu onroBapa
YTOBOPY O CTPYYHOM OCIIOCO0JbaBakby U yCaBpIllaBamy HaBeeHOM y 1. 201.
3akoHa 0 pany' U BHME ce He 3aCHHBA PaHH OIHOC.

Ciyx0OeHUK, KOjH je y paJJHOM OHOCY Ha Heojipel)eHo Bpeme, AyKaH
je Ila Ma TIOJIOJKEH JP’KaBHH CTPYYHU UchuT. Takole, cirykOeHHUK Koju uma
TIOJIOXKEH CTPYYHH HMCITHT 3a 3all0CJICHE Y JIPXKAaBHUM OpraHnMa He TOJIaxe
Jp>KaBHU CTPYYHU HUCIIHT.

V3 npKaBHU CTPYYHH HCITHT, Ka0 YCIIOB 33 3aCHUBAE PAIHOT OTHOCA
MOXe€ Ce MPEIBUACTH M NOJIarame NOCCOHOT CTPYYHOT HCIIUTA, OJHOCHO
apyror oxrosapajyher ncrimra y cknajay ca 3akonom. [loceban CTpyYHN HCITHT
U3 cTaBa 3. OBOT WIaHa, OCUM IIPABOCYIHOT UCIINTA, HE 3aMebyje IpKaBHU
CTPYYHH UCIIUT.

JpXaBHM CTPYYHU HCIHT CE MOJIAXKe HAa HAYHH, Y IMOCTYIKY, IIPe]
OpraHoOM, OTHOCHO KOMHCH]OM U Y POKOBHMA KOjH Cy IIPOIHCAaHH Ypeaoom
0 Tporpamy M Ha4MHY ITI0JIarama JP>KaBHOI CTPYYHOT MCIHTA'> KOjOM ce
ypebyjy mporpam u HauMH Iojlarama AP)KaBHOT CTPYYHOT HCITHTA 32 CBE
Jp>KaBHE OpraHe.

3. CTpy4HoO ycaBpuiaBame U 10aTHO
o0pa3oBame JpPKABHHUX CJIY:KOeHHKA

3aKoH 0 ApXKaBHUM CiykOeHunuma'® nponwucyje y uinany 10. na
HalpeoBame y MOCIY 3aBUCH O]l CTPYYHOCTH W pe3yJiTara pajaa, na y
TOM CMHCITY Jp’KaBHU CIy>KOCHHK MMa MPaBO M AY>KHOCT Ja C€ CTPYUYHO
ycaBpIaBa npemMa norpedama apxaBHoOr oprana. CTpy4HO ycaBpIlIaBame

14 3akoH o pany, ,,Cit. 1. PC” 6p. 24/05... 13/17 — omiyka YC.

15 VYpenba o mporpamy 1 HauMHY IOJArama AP>KaBHOT CTPYYHOT Ucnuta, ,,Ci. ri. PC” 6p.
16/09 u 84/14.

16 3akoH 0 IpxaBHUM ciyxOeHunuma, ,,Ci. ri. PC” 6p. 79/05... 99/14.
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3aCHHBA CE Ha OIIITUM H TOCEOHUM ITporpaMumMa Kojuma ce ozipeljyjy oomumm
U caJipXKWHa ycaBpliaBama. [I[porpame onmrer CTpy4YHOT ycaBplIaBarmba
JIp’KaBHHUX CIY»KOGHHMKa M3 OpraHa Jp>KaBHE yIpase u ciyxou Briane, mo
IPETXO/IHO TPHOAaBIHEHOM MUIIIbEHY BHCOKOT CiTyKOCHUYKOT caBeTa, IOHOCH
MUHHCTAp HaJIJICXKAH 32 [TOCIIOBE JIPKABHE yIIpaBe, U3y3eB MPOorpama OmiTer
CTPYYHOT ycaBplllaBama JIpKaBHUX cIy)OeHHnKa n3 odnact EBporicke yHuje
KOje, Y CKJIaJly ca CBOjUM JICTIOKPYTOM, JOHOCH IO TIPETXOTHO TPUOaBIHEHOM
MUY BUCOKOT cly>KOSHHYKOT caBeTa, TUPEKTOp CiayxOe Brame 3a
KOOpAMHAIH]y TocioBa Biane y npuctynamwy EBporickoj yauju. [Iporpamun
OIIITET CTPYYHOT yCaBpillaBama yckial)yjy ce ca morpedaMa opraHa JIp>kaBHe
ympase u ci1yx0u Brnane.

IIporpam moceOHOT CTPYTHOT ycaBpIllaBama JP>KaBHUX CITYKOCHUKA
JIOHOCH PYKOBOJIMJIAIl 32 CBaKy TOJIHMHY, IpeMa MOoceOHUM moTpebama
JIp’KaBHOT OpTaHa.

[Ipema oapendama wiana 97a 3akoHa O JAPKABHUM CIyKOCHULIMMA,
CTPYYHO ycaBpIIaBame JPKaBHUX CIIY)KOCHUKa y CKIIaay ca MporpaMuMa
OINIITET CTPYYHOT ycaBpliiaBama opranusyje Ciyrx0a 3a ynpaBibame Kajapo-
BHMa, U3y3€B 00yKa 13 00acTH EBpOICKe yHHU]jE KOje, y CKJIaay ca CBOJUM
JIETIOKPYTOM, OpraHu3yje U CIipoBOJIH ciryx0a Bnase 3a koopauHaiujy moc-
noBa Brazge y npuctynamy EBpornickoj yHUjH.

CTpyd4HO ycaBpIllaBame JIPKaBHHUX CIYKOCHHKA Y JUIIIIOMATCKOM
3Bamby OPraHN3yje MHHHUCTAPCTBO HAJUICKHO 3a CIIOJbHE TIOCIIOBE Y OKBHPY
Jlumiomarcke akajemuje, y CKJajay ca ImporpaMoM kojuMm ce ypebhyje
JTUTIIOMATCKO-KOH3YJIapHa 00yKa Jp)KaBHUX CIYKOCHUKA Y TUTIIIOMATCKOM
3BambY.

[Iporpame cTpyd4HOr ycaBpilaBama JAPKaBHHX CIIY>KOCHUKA, TO
IpaBHITy, peasin3yjy 3aloclieHH y OpraHuMa Jip)KaBHE yIipaBe, ciryx)0Oama
Brage u nqpyrum Ap)KaBHUM OpTaHMMa, Kao U CTPyYmalld U3 00JacTh
3HAYajHUX 3a paJl JApXKaBHE yIIpaBe.

Bnana 6nmuxe ypeljyje HaunH yTBphHuBama notpeda 3a cTpyuyHUM yca-
BpIIaBakEM, BPCTE MPOrpamMa OIIITEr CTPYYHOT ycaBplllaBama, OCHOBHE elie-
MEHTE, HAYHH CrIpoBol)erha 1 Bol)erbe eBHICHIIN]E O YTBPY)ESHUM U CIIPOBEJICHAM
OIIITHM MPOrpaMUMa M TUIAHUPAHUM ¥ CIIPOBEJICHUM IIPOrpaMHMa, BUCHHY
HaKHA/JIE 33 pean3aTope Mporpama, Kao 1 Jipyra uTamka of] 3Hayaja 3a CTPYIHO
yCaBpIIaBame NPYKAaBHUX CIY>KOeHUKA. Y TOM cMucCIy modeTkoM 2017.
roauHe joHeT je [IpaBunmHuk o yTBphHBamy mporpama OIIITer CTPYIHOT
ycaBplllaBama JIPKaBHUX CIIYKOCHHUKA U3 OpraHa ipiKaBHe yIpaBe U CITyKOu
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Briane'” koju mponucyje BpCTe U , CaApKUHY OMIITHX porpaMa CTpydHOTr
ycaBpIlaBama.

Onpenbama wiana 97a 3axona o dparcaguum cayrcoeHuyuma TPOTMUCaH
je mocebaH OOJUK CTPYYHOT yCaBpIllaBama JPKaBHUX CIYKOCHHUKA MTyTEM
CTaKHparma Ha OCHOBY ITporpamMa u3 ujana 97. oBor 3aKoHa HJIM Ha OCHOBY
noceOHOT criopa3zymMa o Mel)yHapoIHOj capaiibu Y CKIIay ca THM POrPaMOM.
JpxaBHU CTyKOEHUK OCTBapyje CBa MpaBa U3 PaHOT OJHOCA Y JIP)KaBHOM
opraHy u3 Kojer je ynyheH Ha cTakupame U y 00aBe3H je Ja 110 OKOHYAkY
CTaKUpama OCTaHE Ha paay y TOM WU y APYyIOM JIp>KaBHOM OpraHy IBO-
CTPYKO Jy’Ke€ O]l BpeMEeHa IIPOBEJICHOT Ha CTAXKHUPAIY, & HajMambe TOINUHY
nana. [1o 3aBpHIeHOM cTa)KUpamy y>KaH je Jia TpeHece ¥ MPUMEHH CTeueHa
CTPyYHA 3Hama U BELITHHE.

MelyTum, aKo 1o OKOHYamy CTRKHpaka He OCTaHEe Ha pajy y ApXKaB-
HOM OpraHy y IPOITMCAaHOM Tpajamsy, [yKaH je Jia je[IHOKPATHO BPaTH CBE
TPOIIKOBE CTaxkupara ucruiahene u3 Oyygera Penyonuke Cpouje. [1paBa u
o0aBe3e IP)KaBHOT CIIY)KOCHHMKA Ha CTaKUpamy ypehyjy ce yropopom.

Bnama Onmke ypeljyje HaunH n300pa Jp:KaBHUX CIyKOCHHKA KOjH
ce ynyhyjy Ha CTpy4YHO yCaBpIlaBame MyTEM CTAKUPaha, OUTHE CJICMEHTE
yroBopa o ypehusamwy Mel)ycoOHHX TpaBa n o0aBe3a ApKaBHOT CIyKOCHHKA
U OpraHa u3 Kor ce ynyhyje Ha CTaXupame, HauuH o0padyHa U pedyHaauje
(Bpahama) TpoOIIKOBa CTaKHpara, HAYUH MPEHOIIeHha CTEYEHOT CTPYYHOT
3Hakba U BCUHITHHA 110 3aBPIICHOM CTaXHpawky, Ka0 U JIpyra nuTamka O/l 3Ha-
Yaja 3a CTaXXKUpame.

CpencTBa 3a CTpYYHO ycaBpliaBame 00e30ehyjy ce y Oynery Pemy-
onke CpoOuje. CpencTBa 3a mporpame OIIITET CTPYYHOT yCaBpIllaBamba
JIp’KaBHUX Iy )0eHUKa Koje opranu3syje Ciry»x0a 3a yrpaBbambe KaJIpoBUMa
00e36ehyjy ce y u3nocy ox 0.01% ykynHux cpenacraBa ooe30eheHux 3a rare
CBHX 3aI0CJICHUX W3 OpraHa Jip>kaBHE yIpaBe U cirykou Bane.

IIpema ompenbama unana 98. 3akoHa O JpPKaBHUM CIYKOCHUIINMA,
JIP’)KaBHOM CJTyKOCHUKY MO Jia ¢ce OMOryhu J10aTHO 00pa3oBame Koje je
071 3Ha4aja 3a JIPXKaBHH OpPT'aH, a CIIPOBOJIH CE ITyTEM HHTEPHOT KOHKYpca Tie
IIPEHOCT UMa JIP’KaBHU CITYKOCHUK ca BUIITUM IIPOCEKOM OLICHE Y MOCICAhEe
Tpu roguHe. [IpaBa n obaBese ApKaBHOT CITy)KOCHHKa KOjH € JI0IaTHO 00pa-
3yje ypebyjy ce yroBopoM. YKOIMKO J0aTHO 00pa3oBamke 3aXTeBa MpUBpe-
MEHO OJICYCTBO C pajia, IP’KaBHU CITy>)KOCHUK MM IIPaBO Ha MUPOBAHE PaTHOT
OJTHOCA.

TpomikoBe 10gaTHOT 00pa3oBamba CHOCH JPKaBHH OpTaH.

17 TlpaBunHuk O yTBphUBamy mporpama OIIITET CTPYYHOr YCaBpIlIaBama IpKaBHHX
ciry)kOeHHKa U3 OpraHa Jp>kaBHE yrpase U ciryxxou Biazge , “Cin..PC”, 6p. 6/17.
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[Tocne momaTHOr 0Opa3oBama JPXKABHU CIYKOCHHK o0aBe3aH je aa
OCTaHe Ha pajay y Ap»KaBHOM OpraHy HajMame TBOCTPYKO JyXKe Ol Tpajamba
JI0aTHOT 00pa30Bamba, MHAUE je Ay KaH Jia JeJHOKPATHO BPaTH CBE TPOILIKOBE
JoaTHOT 00pa3oBama.

3.1. Yz060p o cmpyunom ocnocoodbasaryy ca He3anOCaeHUM TUYEM

Onpenbama unana 106a 3akoHa 0 Ip>KaBHUM CITYKOSHUIIMMA, TIPOTIH-
caHa je MOryhHOCT /1a pyKOBOJMIIALl MOXKE J1a 3aKJbYYH YTOBOP O CTPYYHOM
ocroco0sbaBamy 0€3 HaKHAJIE ¢ HE3aIOCICHUM JIULEM, Paay CTPYYHOT OCIIO-
co0JpaBama, OJHOCHO CTHULIAKka PAIHOr UCKYCTBA U YCJIOBA 32 I0JIarame
JOP’KaBHOT CTPYYHOT MCIIUTA.
YroBop ce 3akJbyuyje 3a 0CIOCO0JbaBakE 3a pal JULA ca CPEIHUM
00pa3oBambEeM HajIysKe Ha IECT MECELH, a YTOBOP 32 0CIIOCO0IbaBambe 3a pas
JM1A ¢ BUCOKUM 00pa3oBambeM, HajayKe Ha TOAMHY JaHa.
Vpenba 0 cTpydHOM ycaBpIIaBamwy APKaBHUX CIIyKOeHHKa'® OIminKe
ypebyje HaunH yTBphuBama norpeda 3a CTpyYHUM YCaBpIIABAKHEM, BPCTE
Iporpama OIIITEr CTPYUYHOI ycaBpllaBaba, OCHOBHE €JIEMEHTE CaApKUHE
Iporpama, HauMH CIpoBolema nporpama, Bohemwe eBUACHIM]jE 0 YTBp)eHUM
U CIIPOBEACHUM OIILITHM IPOrpamMuMa U IUIAHUPAHUM U CIPOBEICHUM
IIporpaMuMa NOCEOHOT CTPYYHOI' yCaBpIllaBama APKABHUX CIIyKOCHUKa,
HAuYUH U IOCTYIaK U300pa 1 aHT'a)KOBamba peann3aropa porpaMma, HaKHae
3a peaju3arope porpaMma CTpyYHOT ycaBpIllaBamba, CTPYUHO YCaBpIIABAKE
CTaXHUpamkeM, HaUMH H300pa JpiKaBHUX CITyKOeHUKa Koju ce ymyhyjy Ha
CTPYYHO YCaBpIIaBamk-€ IIyTEM CTa)KUparma, OUTHE €JIEeMEHTE yroBopa o
ypehuBamy melyycoOHUX mipaBa u o0aBe3a Ap)KaBHOT CIyXKOeHHUKa U OpraHa
13 KOT ce ymyhyje Ha cTakupame, HauuH o0padyHa u pedyHaanuje (Bpahama)
TPOILIKOBA CTAXKUPAkha, HAUWH MPEHOLICHA CTEYCHOT CTPYYHOI 3Hamba U
BELITHHA [0 3aBPIICHOM CTaKHpamy, Ka0 U Apyra NuTama oJl 3Hayaja 3a
CTPYYHO YCaBpIIABAIHE.
[ToTpebe 3a cTpyyHUM ycaBpIlIaBambEM JIpKaBHUX CIIY)KOCHUKA Y oApe-
heHom nmprkaBHOM opraHy YTBphyjy ce Ha OCHOBY:
* moTpeda ApPKAaBHUX CIY>KOCHHMKa 3a IPUMEHY Ipoluca M3
JeJIOKpYTa AP>KaBHOT OpraHa,

*  IIJaHa paja Ip>KaBHOT OpPraHa,

*  [pensiora pyKoBOAWIALA YHYTPALIHBHUX JEAMHHULA Y IP>KaBHOM
Opramy,

*  MHHUIMjATHBE JPXKABHOT CIYKOCHUKA 32 CTPYYHUM yCaBPILABAKEM.

18 VYpenbda o cTpydHOM ycaBplIaBamy JpXKaBHHUX CiryxOeHuka, ,,Ci. . PC” 6p. 25/15.
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[Mpukymbame U 00pagy wHpOpMallMja U MMojaTaka Oj 3Hadaja 3a
yTBphUBame TOAUIIBUX MOTpeda 3a OMIITUM CTPYYHUM yCaBpPIIABAHEM
JIP’KaBHUX CITy:kOeHUKa 00aBsba Ci1yrk0a 3a yrpaBibambe KaJpoBUMa O YeMY
je ay’KHa J]a CauuHU M3BEIITaj, OJHOCHO aHAIN3Y M J0CTaBU MUHUCTApCTRY,
a 3a obnact EBporicke ynuje Ciy»x6u 3a EU.

Jlp>xaBHU opraHu UMajy o0aBe3y Jia CBOje IIPE/JIore KOju ce OHOCE Ha
HpOrpaM OIIITEr CTPYYHOT yCaBpllaBama ca MojaluMa y CKJIaay ca OBOM
ypenoom, goctaBe Ciyx0H 3a yrpaBibambe KapoBumMa, oHocHO Cityx0u 3a
EU no kpaja jyna meceria Tekyhe roJuHe 3a HapeIHy TOIUHY.

4. 3ak/pyuyak

CrpyuHO ycaBpIIaBame, 0CIIoco0JbaBame, Kao U T0JaTHO 00pa30Bame
OWTaH Cy eJIEMEHT PaJHOT BeKa 3all0CICHUX y OpraHuMa 1 OpraHu3aimjama
jaBHOT cexTopa. OHO je perynrcaHo MHOIITBOM aKaTa 3aKOHCKE H I0/I3aKOHCKE
CHare y 3aBHCHOCTH O]l JISJIATHOCTHU Y KOjOj 3aIlOCIICHH BPIIU CBOjE pajHe
AKTUBHOCTH

HannesxxHocT cripoBoljersa CTpyYHOT ycaBpiiaBama U 0CIoco0JbaBamba
nojieJbeHa je m3mely Buiie cydjekara, a ITo je JJOTHYHO uMajyhu y BUIY
bCH 3HAYaj.

CpelcTBa 3a CTPYYHO ycaBplllaBame U 0CIioco0/baBame ce 00e30ehyjy
n3 Bulle u3Bopa. Y Oj mocionaBiia 3amoCiICHUX Yy jaBHOM CEKTOPY U
JIeTIATHOCTH KOjy BPIIH, 3aBHCH HauWH 00e30ehema cpejicraBa 3a cTpydHO
ycaBplllaBamke U 0CIOCO0IhaBambe.

Yrupkoc OpojHUM pa3uKaMa y HauuHY CIpoBohema, Kao 3aje THUIKHU
WMEHHTEJb CTPYYHOT yCaBpllaBama U 0CIOCO0IbaBamha CBUX 3aIOCICHUX Y
JABHOM CEKTOPY MOYKEMO 03HAYHTH TO JIa CE OHO TIOCMATpa Kao HBHX0Ba IPaBO
aJTH M Ty )KHOCT. YKOJIMKO 3aIl0CIICHH HE YUECTBYjE Y MPOrpaMuMa CTPYYHOT
ycaBpIllaBama M OCIOCO0JbaBama 10 khera MOry HACTYIUTH HETaTHBHE
MOCJIeUIe, YUjH UHTE3UTET 3aBUCH OJ] H-ETOBOT MOCIIO/ABIa U 00JacTh y
KO0jOj j& 3aI0CJIeH.
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Republic Institute of Social Welfare

Professional training, training and additional education of officers
of autonomous provinces and local self-government units

Summary

Professional training, training and additional education of officers of
autonomous provinces, local self-government units and civil servants is inevi-
table given the development of science and technology, as well as increasing
and changing their competencies. It is necessary for the successful and good
functioning of the organs in which they perform their activities. Professional
training of officials, both local and state, is their right and obligation. Provi-
ding resources for professional training, training and additional education
depends on the bodies in which they conduct their activities. It is regulated
by many laws.

Key words: local officials, civil servants, professional training, train-
ing, additional education.
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1. YBox

OO0yka, Kao jeaH Oj1 OCHOBHUX €JIeMEHATa 3a aXXypupame (ocaBpe-
MCHUBAE) 3HAKA CIIy)KOeHUKa y PenyOonunu MakenoHUjU je peslaTUBHO
KacHO MpenpunleHa kao o0aBe3Ha 3aKOHCKUM MPONMHUCHMA KOju ce OaBe
CTaTyCOM 3aroClIieHUX Y APXKaBHO] U jaBHO] yIIPaBH, IIUpE.

Tako, 3aKOHOM 0 IPXKaBHUM CITykOeHHUIIIMA! je TPBHU My T MpeBuljeHa
MOTYhHOCT 3a CTpYYHOT ycaBpllaBama 3aroCiICHUX Y KIACHYHUM JIpPiKaB-
HHUM OpraHuMa (3aloClIEHMX y MUHHUCTApCTBMMA M OpraHUMa JIOKaJIHEe
camMoyIpaBe), Hako HHje Ouiia nmpejBuleHa. kao 00aBe3Ha 00yka. Y cTBapw,
y CKJIaJy ca OBUM 3aKOHOM? JP)KaBHU CITy’)KOCHUK MMa IPaBO U JY>KHOCT Jia
ce CTPYYHO OCIOCcO0JbaBa M ycaBplliaBa y CKJaly ca morpedama oprana y
KojeM je 3amocieH. CTpydHO ycaBpiaBame U 00yKa ce CpoBOJIe Ha OCHOBY
TOAMIIHET TTporpamMa Koju TOHOCH OpraH TJe je CIy>KOCHUK 3aIrociieH, Ha
OCHOBY MHIIJbEHa ATEHIIMje 0 aIMUHHICTpaIju. 3a moTpede 00yKke cpeacTBa
ce 00e30ehyjy u3 npxxasHor Oyniera PM. Briana onpelyyje Hauun kopuriherma
cpezacrasa.

VYV mpakcu, ©ako ce oBo mpaBo omHocuio Ha 10% 3amocieHux y
jaBHOM CEKTOpY, UCTO CE YOIIIITE HHUje CIPOBOAMIIO, TAKO J]a HU OpraHu
HHCY MPHUITPEMaJTH [TAHOBE 3 TOHIIELE YCaBPIIABAHE CBOJUX 3aMIOCIICHHX,
a HU ATeHIIMja HUje BOAMIIa padyHa 0 ToMe. Y cTBapu Huje Ouiia nocseheHa
CTPYYHOM OCIIOCOOJbaBamy (00YIH) 3aMOCICHUX Y KJIACUYHUM JPKaBHUM
OopranumMa M JIOKaliHoj camoynpaBu. OCUM ToTa, HU Yy jeqHOM OyUETy Ol
2000. roguHe ma cBe JI0 ycBajama HOBHX 3akoHa 2014. roguHe HUCY Ouia
o0e30eheHa noceOHa cpencTBa 3a 00yKy JApKaBHUX CIyKOCHUKA.

Osga cuTyaiuja ce Huje mo0oJbIana HA HAaKOH yCBajarba 3aKoHa O jABHIM
cyxbenuiuma’, kojum ce mosehasa 06mM 3amocieHux. Tako, OBUM 3aKOHOM
cy oOyxBaheHH ¥ 3aM0CIeHN Y KJIAaCHYHOj AP)KaBHO] aAMUHHUCTPAIH]jH, aJln
U 3aI0CJICHH y JaBHOM CEKTOpY, upe (Kao IITO Cy jaBHE YCTAHOBE, jaBHE
cinyx0e, jaBHa nipeayseha, GoHI0BH, perynanuona Tena, utn). OBUM je
3akOHOM® TIpenBUl)eHO /1a jaBHH CIY)KOCHHK MMa TPaBoO U TYKHOCT Ja ce
ocroco0spaBa M ycaBpliaBa y CKjaay ca nmorpedbaMa HHCTUTYIIH]E Y KOjoj je
3anociieH. CTpydHO ycaBpliiaBame 1 00yka Ouiu cy o0e30ehenu y neHTpuma
3a 00yKy ATEHIIH]je 3a IP)KaBHE CIIYKOCHHUKE U IPYTHM CICIH]aTn30BaHIUM
UHCTHUTYLIHjaMa.

1 Cu. Becuuk Ha PM 6p. 59/2000.

2 Buau nmommpoko: 4ieH 24 o 3aKOHOT 32 JIPYKABHUTE CITYKOCHHUIIH.
3 Cu. Becuuk Ha PM 6p. 52/2010.

4 Bwuau nmomupoko: wieH 28 o 3aKOHOT 32 jJABHUTE CITYKOCHHUIIH.
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W3 HaBeneHOTr ce MOXKE 3aKJbYUUTH Ja j¢ y MepHoAy on 15 u Buiie
rojIMHA, OJHOCHO JIO YCBajakha HajHOBHUJUX 3aKOHA KOjUMa ce ypelhyje mosoxaj
3aIOCIICHHUX Y JABHOM CEKTOPY, 00yKa Ka0 OCHOBHO IPaBO 3aM0CICHUX CE HE
MOMULE, Beh ce UCTHYE caMO FIUXOBO MIPaBO 3a CTPYYHUM YCBAPIIaBAKHEM
u 0Oe3 oOapese jaa nocehyjy npensuleHe oOyke Koje Ou Ouile OCHOBA 3a
BHXO0BO JIaJbe YHarnpeheme, HarpaljiBame 1 reHepaHo MOOOIBIIAE lIXOBOT
cTaTyca y OKBUpHUMa jaBHOT cekTopa. OBa cuTyanuja (popMaHO-IIPABHO je
npeBasuljeHa ycBajameM J[Ba KJbyYHA 3aKOHA KOjU C€ OJIHOCE Ha 3aroclieHe
y JaBHOM CEKTOpY.

2. CTpy4HO ycaBplIaBame y CKJIAAy €ca HAJHOBHjUM IPONHCHUMA

Tako, y Toky 2014. TonnHe 10oHETAa Cy 1Ba 3aKOHA: 3aKOH O 3aIIOCICHUM
y jaBHOM CEKTOPY> M 3aKOH O aAMUHUCTPATHBHUM CIIyKOeHUIIIMA®,

3aKOHOM O 3aII0CJICHUM Y JABHOM CEKTOPY MpeaBUl)eHO je 1a 3armocieHN
Y jaBHOM CEKTOPY MMajy MPaBO HA KOHTHHYHPAHO CTPYIHO YCABPIIABAKE O
KOjUMa MHCTHUTYIH]je JoHOCce oaroBapajyhe mporpame. I1o notpedu, cTpy4HO
ycaBplllaBamke MOXKE ce 00aBJbaTH Ha je3UIIMMa 3ajeJIHUIIa Koje HUCY BehunHa
y Peny6onnnn Makenonuju.

3aK0H 0 aIMUHUCTPATUBHUM CIyKOCHUIIMMa, Mel)y ThM, IpeBulja 1eio
TIOTJIaBJbE O CTPYYHOM OCIIOCOOJbaBay aJIMUHUCTPATUBHUX CIY)KOCHHKA,
Koje oOyxBaTa U 00yKky. [IpeMa ToMe, a AIMUHUCTPATUBHH CI1y)KOCHUK UMa
paBo U 00aBe3y TOKOM TI'OJMHE Jla Ce CTPYYHO ycaBpllaBa Ha OCHOBY
MHIMBUIYaTHOT [IJIaHa 32 CTPYUYHO ycaBpallaBame (IpoecuoHaIHu pas3Boj),
Kao U 00aBe3y Jla CTEUYCHO 3Hamke IpeHece APYruM aJIMUHUCTPATHBHUM
ciyx0Oenunuma. [1nan je neo cuctema YnpasHor edexra aIMUHUCTPATUBHOT
cinyxOenuka. [lnaHoMm 3a CTpPY4YHO ycaBplllaBame aJMUHUCTPATUBHUX
ciryOeHUKa MOTY ce MpEeIBHIIETH 00yKe U MEHTOPCTBA. 3aKOH mpeBula
HEKOJIMKO BpcTa 00yKe: IeHepeuKe W crenujainzoBaHe.OHe MoOry ja ce
OpraHu3yjy y YYHOHHIIH, WJIH OHJIAJH IPUCTYTIOM (MHTEPHET IPUCTYIIOM) ca
paJIHOT MeCTa aJIMUHUCTPATUBHUX CITY)KOCHUKA JI0 EJIEKTPOHCKOT CHCTEMa
3a YIIpaBJbamkbe 00YKOM:

* T'enepuuke 0oOyKe ce OpraHusyjy 3a CTPYyYHO YCaBpIIaBame
AIMHUHHUCTPATUBHUX C.HY)K6CHI/IK3, Y OKBHUPY OINHIITEC HAAJICIKHOCTHU
(komMTeTeHIIHje).

» CrientmjaimzoBaHe 00yKe Ce BpIIE pagd CTPYYHOT yCaBpIIaBarmba
AJMUHUCTPATUBHUX CJ'Iy>K6eHI/IKa Yy BE€3HU Ca CHCHI/I(i)I/I'—IHI/IM HaIJJICKHOCTHMA
(kOMITETEHIIMjaMa) ¥ UCTE MOT'y OMTH OpraHu30BaHe y AKaJeMHUjH.

5 Con. BecHuk Ha PM 6p. 27/2014
6 Cun. BecHuk Ha PM 6p. 27/2014
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* MeHTOpCTBO

3a u3pajgy W MMIUIEMECHTAIUjy TeHepu4Yke OOyKe cpejcTBa ce
00e30ehyjy u3 6ynera MUJIA (MunucrapcTBa 3a HHGOPMATHIKO JPYIITBO
U jaBHY aJIMHHHCTpAIHjy), 3a cpoBoheme crennjann3oBaHux o0yka u3
BIIACTUTHUX OYNETCKUX CpeAcTaBa MHCTUTyNHja. HakoH 3aBpiieTka oOyKe,
WHCTUTYIIHMja KOja CIPOBOAM OOYKY, a/IMUHUCTPATUBHOM CIYKOCHUKY
u3jiaje cepTU(HUKAT O YCIEIIHO CIIPOBOJCHO] 00y, MelyycoOHa npaBa u
o0aBe3e MHCTHUTYIIM]jE U CIIy)OEHUKa Koju je ynyheH Ha crenujaan3oBany
00yKy 3a MOTpedy MHCTUTYIIH]E, Ypehyje ce TUCMEHUM yrOBOPOM KOJUM C€
yTBphyje TauaH AaTyM Ipe Kojer aIMUHUCTPATHBHHU CITY)KOCHUK HE MOXKE 12
3aTpakd PacKuJI PaJHOT OJTHOCA, KA0 U HEerOBy MaTepHjalHy OATOBOPHOCT
Cpa3MepHO CPEJICTBIMA Koja Cy YTPOIIICHA 3a pealu3alnjy o0yKe, YKOIHKO
j€ ’eroBoM KPHBHIIOM, HJIH j€ Ha HETOB 3aXTEB MPECTa0 PajHM OJHOC Mpe
yTBpheHor naryma. Haunn opranu3oBama u peainsainuje 00yKe y yUHOHHIIN
U ITyTEM eJIEKTPOHCKOT CHCTEMa yIpaBJbaba 00yKOM, Ka0 H BpeMe Tpajama
U BPEIHOCTH O0YKe 3a Koje He Mopa Jia ce 3aKJby4YH IMHCMEHHU YroBOp ca
aJIMUHHUCTPATHBHUM CITYKOCHUKOM, ITponucyje Munuctap. MUJIA npunpema
TOJIUIITEBGY TIPOrPaM FeHepHUKe 0O0yKe aJIMHHUCTPATHBHUX CIYKOCHHKA
KOjU JIOHOCH MHUHHCTap HajkacHHUje a0 1. jynma texyhe rogmne 3a HapenHy
roauHy. Ha oCHOBY ronumimer nporpama cekperap, OJHOCHO pykoBojehe
JIUIIE MHCTUTYIIHM]E Y KOjOj HMje UMEHOBAH CEKpeTap, /Iy aH je Jia 3a CBakor
aIMUHUCTPATUBHOT CIIy>XKOCHUKA y MHCTUTYIUJU OApENH HajMame IeT
reHepUYKHUX 00yKa y TOKY jeJIHE TOJIMHE U Jla UCTe Oy1y CTaB/bEHE Y HErOB
WHJMBUIyaTHU TJIaH TPO(ECHOHAHOT pa3Boja (CTPYUYHOT yCaBplliaBamba).
CanpxrHa ¥ 00JTMK TOIUIIHET TporpaMa yTBphyje ce Mmoa3aKoHCKHM aKTOM
KOjH TPOIHCYje MUHHCTAp WHPOPMATHIKOT JPYIITBA U aIMUHUCTPAIH]E.

IlTo ce THYe aAMUHHUCTPATUBHOT yrnpaBibaba, MUJIA mnpumnpema
TOJIMIIBY TPOTpaM 00y Ke 3a AAIMHHUCTPATUBHO YIIPaBJbakbe KOju MUHUCTAD
ycBaja ipe 1. jyna rekyhe ronune, 3a HapeaHy roauHy. Ha ocHOBY nporpama,
Ka0 U KOJ TeHEpUUKe 00yKe, CeKpeTap WK pykoBojehe JuIe nHCTUTYIIH]E Y
KO0jOj HHUje MIMEHOBAH CEKpeTap, Ay>KHO je Jia 32 CBAKOT aJMUHUCTPATUBHOT
ciryOeHuKa y MHCTUTYLIUJU ca paJHUM MECTOM Ha HHBOY Bl, mpeasunn
00yKy 32 a/IMUHUCTPATUBHO YIIPABIbAE U Jla HCTa OyJIe YKIby4YeHa Y FberoB
WHIMBUJIyaTHU IJIaH MPOoQGECHOHATHOT pa3Boja (CTPYYHOT yCaBpIliaBarba).

3akoHOM je mpeaBul)eHO TOJHOIICHE U3BEIITaja 0 O0yIH, Kao U
njaH oOyke, TaKo Jia Ha OCHOBY OOYyKe W3 WHJIMBHJIYallHUX IUIAHOBA 32
CTPYYHO yCaBpIllaBambe, CEKpeTap, OJHOCHO pyKoBoiehe JINIe HHCTUTYIIH]E
y KOjOj c€ HEe Ha3Ha4YaBa CEKpeTap, MpuIipeMa roUIIIbH TIaH 00yKe CBUX
aIMUHHACTPATUBHUX CIYKOCHHKA Y MHCTUTYIUJU U UCTHU, HAKOH IITO je
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NPEeTX0HO 00ujeHo Mulberse MMUJIA, ycBaja uctu a0 31. neremopa
Tekyhe rogune 3a Hapenny rouuny. CekpeTap, OHOCHO pykoBojehe nwie
WHCTUTYIM]jE Y KOjO] C€ HE Ha3HAuaBa ceKkperap,00aBe3aH je Ja JBa MyTa
TOJIMIIE, a HajKacHUje 10 15. jyna 3a mepuo jaHyap-jyHH, OJTHOCHO 15.
jaHyapa 3a mepuoj oj jyna jo aeremopa, MUJIA-y miasbe u3BeriTaje
o cripoohjewy 1aHa. Caapxaj U 00JUK TOAUNIHET TJIaHa U U3BEIITaja
onpehyje MuHUCTap HHPOPMATUYKOT IPYIITBA U aJIMUHUCTpAIIHje.

Kana je ped 0 moMeHyTOM UCIIUTY 33 aIMUHUCTPATHBHO yIIPaBIbakbe,
Tpeba HAIIOMEHYTH Jia jé TO CTPYYHH UCIHUT | Jia jé HCTH, Y CKIaTy ca
3aKOHOM, IMMOce0aH yCIoB 3a yHaIpeheme aTIMIHUCTPATUBHOT CITyKOCHUKA
Ha paJIHO MecTo y KaTeropuju b. McnuT 3a aIMUHUCTPATHBHO YIIPaBIbabEe
MOKE Ce TIoJIaraTH HajBUIIE TPU MyTa TOIUIIKE 38 TOMYHY PaJHOT MecTa
y kareropuju b. MUcnuT 3a aAMUHUCTPATUBHO YIPaB/bakhEe OPraHu3yje u
cpoBonu AreHiuja y capaamu ca MUJIA Hajmame jeTHOM HEJEeJbHO, a
CacToju Ce M3 JIBa JIeJIa, U TO:

* TCOPHUJCKHU JICO KOJUM CE MPEKO OATrOBOpa Ha MUTama y 00JUKY
KOMIIjyTEPCKOT TeCTa MpOBEpaBa 3HAME KaHAMaTa O OMIITHM IIPOITUCHMA
13 aIMUHUCTPATUBHE o0jacTu u

* MPAaKTUYHU €0, KOjuM ce, (OKyCHpaH Ha CTyaujama ciydaja y
CJIEKTPOHCKOM OOJIMKY TIpOBEepaBa CIIOCOOHOCT KaHH/IaTa 3a yIPaBJbambhe
jaBHHM (UHAHCHjaMa, yIpaBJbamke MPOJeKTOM U No3HaBame Komekca o
AJIMUHUCTPAaTUBHUM CHy)K6eHI/IHI/IMa.

basy o Hajmame 200 nuTama 3a TCOPHjCKH J1e0 U HajMame 50 cTyamja
cilyuaja MpakTHYHOT jeia ucnuta hopmupa MUJIA y capaamu ca BUCOKO-
00pa30BHUM MHCTUTYIIHjaMa, IPH YeMY Ce, HajMambe jeJHOM TOJHIIHE, UCTH
peBUAMPAJY.

baza nurama, nmureparypa, ONHOCHO 3aKOHHU U TIOJI3aKOHCKA aKTa Ha
OCHOBY KOjUX je MpUIpeMJbeHa 0a3a MmuTama JOCTYITHA je jABHOCTHU HA CajTy
MUJA u Arenumju agmuHucTpanuje. Haunn obaBspama UCHTa, Kao 1
OOJIMK M cajp)kaj MOTBP/E O MOJIOKEHOM UCIUTY MPOMHUCYje MHUHHUCTAp
UHPOPMATHUYKOT JIPYIITBA M aMHUHHUCTpAIIH]e.

3akOH O aJIMHHUCTPATHBHHUM CIYKOGHHIIMMa TIpeaBuha u
MEHTOPCTBO. MEHTOPCTBO je METOJ ITPEHOIICHa 3HAha U BENITHHA U3Mely
AIMHUHHUCTPATUBHUX CJ'Iy)K6CHI/IKa A OHO MOXKE OUTH CaB€TOAABHO HJIN
IMpaKTUYHO. CaBeTO,Z[aBHO MCHTOPCTBO je IMPCHOIICH-€ 3Hakba W BCIITHUHA
MPEKO KOHKPETHOT caBeTa MEHTOpa M BPIIU ce pagud moTpede pasBoja
OIIIITUX CIIOCOOHOCTH 3aMOCICHOT. [I[pakKTHYHO MEHTOPCTBO CE MOCTHIKE
npahemem pajia MEHTOPHPAHOT aIMUHUCTPATUBHOT CIyKOEHUKa, CTAJIHUM
KOHCYJITaIlMjaMa ¥ Kpo3 IPaKTU4aH pajl U BPIIHU ce 300r morpede pa3Boja
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cenn(pUIHUX KOMIIETEHIIHja 3anocieHor. MeHTop Moxke OUTH OHIIO Koju
aJIMUHUCTPATUBHU CIY)XOCHHUK KOjHU je pacropeleH Ha BHUILIEM HHUBOY O]l
CITy>KOCHUKA KOJH je TI0JI MEHTOPCTBOM M KOjH j€ 3aBPIIHO 00yKY 32 MEHTOpa.
MuHucTapcTBO BOoU Perucrap MeHTOpa KOjU CaJip:KH TOAaTKE O MEHTOPY
(MMe ¥ TIpe3uMe, PaJiHO MECTO U MHCTHUTYIIHU]E), KOjU j& jJaBHO JOCTYIaH W
o0jaBsbeH Ha cajty MUJIA. MeHTOp U MEHTOPUPAHH CITYKOCHHK, ITOCIIe
YCIIEITHOT 3aBpIIETKa MEHTOPCTBA, NMPHUIIPEMajy H3jaBe O 3aBPIICHOM
MeHTOpCTBY. HaumH BpIema MEHTOPCKOT pajia v Boheme Peructpa mentopa
PONHCYje MUHUCTAp WHPOPMATHYKOT JPYIITBA U aIMUHUCTpAIIH]je.

3. [IpakTHYHA MPUMEHA 3aKOHA

Kao mto cMo Buienu U3 aHajdu3e MPaBHUX IPOMUCA, TOYECBIIN OJI
2015. roguHe, ycBajameM 3aKoHa O aIMUHHCTPATUBHUM CIIYKOCHHIINMA,
YCIIOCTaBJBCH je TMOTIHYHO HOBH CHCTEM CTPYYHOI YycaBpllaBamba
AQIMUHHUCTPATHBHUX CITy)KOCHHKA ITyTEM:

1. renepruke o0yke

2. crienjaan3oBaHe 00yKe U

3. MEHTOpCTBA.

Tpeba HanoMeHyTH 1a je MUHUCTapCTBO HHOOPMATHYKOT JAPYIITBA
1 jaBHE aIMHHUCTPAIIHNjE KOMIIETCHTHO Jia 00e30enu:

1. renepruke 00yKe 32 aJIMUHUCTPATUBHE CITY)KOCHUKE U

2. crienwjaau30BaHy 00yKy 3a aAMUHUCTPATHBHO YIIPABIhAkE.

I'enepruke 00ykeceBpIlie3acTPYYHO yCaBpIIaBahe a IMUHUCTPATHBHUX
CIIyXOCHUKa, y CKIay ca OKBUPOM OTIIITE HAICKHOCTH (KOMIICTCHITH]E).

Jlo caga cy cipemibeHu caapkaju 3a 71 reHepudKy o0yKy M HCTH Cy
JOCTYTTHH Ha TPaIMIIHOHAIAH HAYHH, Y YYUOHHUIIU, K20 M OHJIaJH CHCTEMOM,
yTeM J[Ba €JIEKTPOHCKA CHCTEMa, MUKpo-yuere u JIMC.

Takohe, enekTpoHCKe 00yKe MOKe J1a rmocehyje CBaku 3amocicHu
aJIMUHUCTPATUBHU CiTy)OeHuK mpuctynajyhu cucremy MUJIA®, ynocehu
CBOj€ KOPUCHUYKO UME U JIO3UHKY.

Jlo cana je npeko 10.000 aqxMUHUCTPATUBHUX CIIYKOCHHUKA IIOCETUIIO
00yKe yTeM eJIEKTPOHCKUX CHCTEMA.

3.1.1 I'enepuuke odyke - mpaouyuonanine, y y4uoHuyu

Y HapenHoj Tabenu NaT je mperien OApKaHUX TeHePUIKHX 00yKa y
yunonuu TokoM 2015. rogune, 2016. u 2017. roguHe 3aKJbyYHO 10 MEceLa

7 Bwumie o MmoryhHOCTHMa 32 CTPYYHO ycaBpIIaBambe MOXKeE ce BUIeTH Ha: http://administracija.
mk/strucno-usovrsuvanje/obuki/
8 http://e-obuki.mioa.gov.mk/
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Mmaja. O0yke cy cripoBejieHe y LlenTpy 32 00yky MUJIA y Ckorby, Kao U Ha
HEKOJIMKO JAPYTHX JIOKAIH]ja IUPOM 3eMJbe. [Ipunpema miaHoBa (mporpama)
3a 00yKe M ofjpkaBame 00yke (uHaHCcHpaHO je o crpaHe MUJIA, kao u
MyTeM JIOHAIIH]a.

P.op. Ha3uB o0yke y yynuoHuuu Jorahaju |Yuecunuu |LmibHa rpyna
1 Hema norpemnux Bpara 5 60 LEHTpaJHa BIacT
2 Ynpas/bawe Y4YHHKOM 3 32 LIEHTpaJIHA BIACT
Crparelnko JuaepcTBo 0
3 P Aep 27 LEHTPAJIHA BIACT
BellITHHE KpeHpama MOJUTHKe
4 JIngepcrBo 1 12 LEHTpaJHa BIacT
IIpakTnyHa o0yka 3a
NpUINpeMy aKkara 3a
5 pHupemy . 92 LEHTpaJHa BJIacT
YHYTpallllby OPraHu3alujy u
cHCTeMaTH3alujy PagHUX MecTa
AHTHKOPYNIHjCKe Mepe H eTHKa
6 pymn) R P 9 131 LEHTPAJIHA BIACT
Y aAMUHUCTPALHUjH
7 AJIMHHHCTPATUBHU Paj 8 119 LEHTpaJHa BIacT
8 O0yuyBauu 3a MEHTOPCTBO 5 86 LIEHTpaJIHA BIACT
9 MenTopu 4 85 LIEHTPAJIHA BJIACT
IIpumena 3akoHa o0 3an0cIeHUM
jaBHOM cekTOpy M 3aKoHA
Y Py Jlokanna

10 0 AIMMHUCTPATHBHUM 70 700

. camoyImpasa
CIIy:KO0eHHIIMA Y jeTHHUIaMa
JIOKaJIHEe cCaMoyIIpaBe
CucreM ynpaB/bamba JbYICKHM
11 pecypeuma XPMHC 121 1020 cBe
12 Kopuuwhem.e cicrema 16 171 LEHTPAJIHA BIACT
YIpPaB/bakba yuemeM
13 Ocnosu EBponcke YHuje 2 31 LIEHTPAJIHA BJIACT
14 Yipasibame JbyICKUM | 19 LEHTpaJIHA
pecypcuMa JOKanHa
15 VBoa y E — Baany 5 69 LIEHTpaJTHa
16 DYHKIHOHAJIHE aHAJIN3e 2 54 Jloxansa
caMmoypaBa
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MeTtonosoruja uspajae

17 TOAUIILUX MJIAHOBA 32 70 LeHTpanHa/
3anociieHe y HHCTHTYHHjamMa JIOKaJIHa
jaBHOTr cekTOpa
YKYIIHO 257 2778

3.1.2 I'enepuuke 00yKe — ejleKmpoHCKe,
npeKo cucmema 3a MUKpoyuerse

CucteM MHKpPO-y4eHa 3aCHUBA C€ Ha KOHLENTY OCMHIIJBEHOT O]l
cTpane HoOenoBua JlenTHepa, TIe Cy KypceBU MOJACIHEHU Y Mambe JIENOBE,
y KapTulama 3a yueme, Koje cy rpynucate y TuIaKTHUYKUM MpefaBambuma,
KypceBuMa U mporpamuma. CucTeM MoAp:KaBa BUIIE je3UKa KapTULla U Hy AN
ciymaony MoryhHocT fa 3a cBaky 103y u3abepe aa nu he moueTu mpouec
yuema WU He, ¥ CTaJHO MpaTH BIACTUTH HANpeAak u Jo0Hja IMOBpaTHE
nHpopmanuje.

CucreMm je mocTynaH Ha padyHapuMma U MOOMIHUM ypebhajuma, u
MHTETPUIIIE CBE YUYECHHKE, O]] CIIyIIaola JI0 TpeHepa U pyKoBoauoa.’

VY npoayxeTKy clieu TUcTa TeHepHUYKe 00yKe TOCTYITHE My TeM OHJIajH
KypceBa y3 IIOMOh cucTeMa MUKPO-yUeba.

Bpoj nmoceTa u mocerunana je HeOrpaHUYEH.

P.6p. HacnoB kypca Bpoj / HacioB nexuuja HunbHa rpyna
Koaexce 3a cBe
Koziekc aAMMHUCTPATUBHUX
1 AIMHUHUCTPATHBHHX |1 aJIMIHUCTPATHBHE
cIry>KOeHHKa
cayxdenuka - MK ciryKOeHHKe
Administrata publike
Administrata dhe zhvillimi ekonomik 3a cBe
2 publike dhe zhvillimi |1  |(JaBHa agmMuHHCTpaLHja aJIMUHHMCTPAaTUBHE
ekonomik - ALB 1 €KOHOMCKH Pa3Boj- Ha CIryKOeHHKe
AI0aHCKOM ja3HKy)
O0Oyka u cTpy4HO OOyxka u CTpyqHO
ycaBpuiaBame yCaBpIIaBame y 3a cBe
3 cariiacHo 3akoHy 0 (1 |ckiamy ca 3aKoHOM aJIMIHUCTPATUBHE
IMMHUCTPATHBHUM 0 aJMHHHCTPATUBHUM ciy)KOeHHKe
ciayxoeHunuma - MK CITy>kOeHUIIMA

9 Tlpojekar ce peanusyje y3 noxpmky Jpymrsa 3a mehyHaponHy capanmy u3 Hemauke
(GIZ), ay capanmu ca koHCY/ITaHTUMA U ekcriepTuma u3 Research Studios Austria (RSA).
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JlenenTpanusanuja
- MK

JleduHUII]E M KIbyYHH
OPHMHITAIIN

[TapTHIMTIaTHBHO BIAdabe
(Bmamame ca yderrhem)

U javame JOKaIHe
JEMOKPATH]&

OnpiKuBe 3ajeHULIC ca
0OJBPMM IPUCTYTIOM JI0
MPaBUYHUX ¥ KBaJHUTCTHUX
JIOKATHUX YCIVIa

duckaaHa
JCIICHTPAIN3AIIH]a

3a numa 3amocieHa y
jeMHHIaMA JIOKAJIHE
caMoyIpase

Decentralizimin -
ALB

Pérkufizimet dhe parimet
kvge

(everisja me pjesémartje
dhe forcimi i demokracisé
lokale

3a nuua 3anociaeHux y

Bashkési e géndrueshme
me qasje mé té miré
né€ shérbimet lokale té

baral he cilé

Decentralizimi fiskal

jelMHUIIaMa JIOKAJIHEe
camoyIpase

Decentralization -
ENG

Definitions and key
pringiples

Participatory governance
and strengthening local
democracy

3a nuna 3arnocieHa y

Sustainable communities
with better access to
equitable quality local
services

jeMHUIIaMa JIOKATHEe
caMoyrpase

Fiscal decentralization

HM3BenmitaBame
0 UHTEerpHpPaHUM
miaanosuma - MK

1uss u cTpykTypa

HWHTCIPHUCAHUX TIIAHOBA

[IpuHuMIIN U3BEIITABAKA O
MHTETPUCAHUM TIJTAaHOBHMA

3a nuia 3arociieHa y
jeMHUIIaMa JIOKATHE

IIpahewe, peBusnja u
U3BCIITARALE

caMoyIpase

Njoftime pér planet e
integruara - ALB

Objektivi dhe struktura e

planeve té int?gmaxa"
Parimet e njoftimit pér

planet e integruara

3a ymia 3amociaeHa y
jeI[I/IHI/IIIaMa JIOKaJIHC

Monitorimi, auditimi dhe
njoftimi

camoyIpase

Reporting on
Integrated Plans -
ENG

Purpose and structure of
Integrated Plans

Principles of reporting on
Integrated Plans

3a 5iuna 3arnociieHa y
jeIMHUIIaMa JIOKAJTHE

Monitoring, review and

camoyIpase

reporting
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10

Hspana
HHTerPUCAHUX
miaHoBa - MK

Lnsb uHTErpUCaHuX
TIJIAHOBA,

Cazprkaj HHTETPUCAHUX
IJIAHOBA

3a nua 3amocieHa y

W3pana unterpucannx
[LIAHOBA

jeaMHUIIaMa JIOKATHE
caMmoyIipaBe

I/IMHHSMCHT&HH_] a,

11

Hartimin e planeve
té integruara - AJIb

8OHI/ITODI/IHI‘ 1 DEBHU3Hja
bjektivi dhe struktura e

planeve té integruara

Pérmbajtja e planeve t&
integruara

3a Jimia 3arnocieHa y

Harfimi 1 planeve t€
integruara

jeMHUIIaMa JIOKATHE
caMmoyIipaBe

W

Implementimi, monitorimi
dhe auditimi

12

Preparation of
Integrated Plans -
ENG

—

Purpose of Integrated Plans

Content of Integrated Plans

3a nuua 3amocieHa y

Preparation of Integrated
Plans

jeMHUIIaMa JIOKATHEe
camoyImpase

Implementation,
monitoring and review

13

I'pahancko yueurhe
Y HHTerpHCaHOM
mianupamy - MK

Lnib u cTpykrypa Ha
HHTCTPUCAHUX TIIAHOBA

Ilpuninnu  ydemnrha
rpaljaHa y HHTEIpUCaHOM
[IAHUPALY

3a nuia 3arociieHa y
jeMHUIIaMa JIOKATHE

[IpuctynHocT u
VKIEYYHBARE

caMoyIpase

[pahemwe u pesusuja

14

Pjesémarrjen

e qytetaréve né
planifikimin e
integruar - ALB

Objektivi dhe struktura e
planeve t€ ipte

Parimet e pjesémarrjes sé
qytetaréve né planifikimin
¢ integruar

3a nuua 3amnocieHa y
jeAMHUIIaMa JIOKATHE

Qasje dhe vendosje

caMoyIpase

Monitorimi dhe shqyrtimi

15

Citizen participation
in Integrated
Planning - ENG

Purpose and structure of
Integrated Plans,

[\

Principles of citizen
participation in Integrated
Planning

3a nuia 3arociieHa y
jeIMHUIIaMa JIOKATHE

Accessibility and inclusion

camoyIpase

Monitoring and review

16

JaBHa yHyTpamma
¢unancujcka
KOHTpoJa - MK

—

DUHAHCH]CKO yIpaBJbakbe
M KOHTpOIIA

3a cBe

VYHyTpamma peBusuja

aIMHHUCTpPaTHBHE
ciy>xOeHnKe
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Public Internal 1 Fancial Management & {3 cge
17 Financial Control - Control a/IMHHUCTPATHBHE
ENG 2 |Internal Audit CITyKOCHHKE
Kontrollit té Menaxh.lml financiar dhe (35 cge
18 brendshém publik kont.r(.)lh. - aJIMIHUCTPATHBHE
financiar - ALB 2 |Auditimi i brendshém CI1yKOCHHKe
Jasiia 3a cBe
aIMHMHUCTPALMja U JaBHa aqMHUHUCTpaNyja U
19 . . aJIMMHHUCTPATUBHE
€KOHOMCKH Pa3Boj €KOHOMCKH Pa3Boj
MK ciyxOeHHnKe
Public 3a cBe
administration Public administration and
20 . 1 . aJMMHHACTPATUBHE
and economic economic development
! ] ¢ CITy>)KOCHHKE
aon o 3a KOpHCHHUKE
KJIACH(PUKOBAHUM 3aKoH 0 KITaCH()UKOBAHUM p
21 . . KTacu(UKOBaHUX
uHpopmanujama - nHpopManujama .
MK nHpopManyja
Ynpasbame 3a APKaABHE
JbYACKHM VYnpaByBame JbYICKHM o Hp6eH1/n<e s
22 pecypcuMa M3a30BH, |1 [pecypcuma,u3a3oBu o Zﬁeﬂ,a DaBIbAba
moryhnocT u moryhnoctn n anarke - MK A ymp
anarke - MK JbY/ICKHM pecypcuma
| 3aITo UMaMo JaBHY
QIMUHHCTPANI]Y?
. OpraHu3aiimja jaBHe
VYBoa y jaBny ) 2 |agmunncrpanmje y 3a HOBO3AIOCIHE
23 aJIMHHHUCTPALU]jY Penv6mim Maxenonuiy | @ MUHUCTPATUBHE
- MK 3 MucTuTynuje u MONUTAKA | ciryskOeHuKe
Erporicke yauje
4  |Panmy opranuzanuju
Pse kem1 administrate
! publike?
Hyrje né Organizimi 1 administrat@s |38 AP’KaBHe
” administratén publik |2 [publike né Republikén e CC”y”‘ﬁeH“K.e TIpexo
) . Magedonisé eKpeTapujara 3a
AJIB (YBon y ‘]_al;Hy 3 nstitucionet dhe pohtlkat cr[po];olje}},e OKBUPHOT
aIMUHUCTPALN
A patujy e BE cropasyma
4  [Puna ne organizate
. 3a IpxKaBHE
EBanyaumja . . AipkapH .
25 npoiexara - MK 1 |EBamyamuja npojekara ciyOeHHKe KOjU paje
PoJ ga [POJCKTHMA
. . a aBHE
Project appraisal - . . /ipkapH .
26 ENG 1 |Project appraisal cITy>kOCHHKE KOjH paje
HA [POJCKTHMA
3a cBe
27 MenTtopereo - MK |1 [MenropctBo aJMMHHUCTPATUBHE
CITy>)KOCHHKE
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28

3akoH o

PaBHOMEPHOM
PerHoHATHOM
pa3Bojy - MK

3aKOH O PaBHOMEPHOM
PETHOHAIHOM Pa3Bojy -
MK

3a 3amocieHe y
jeaMHUIIaMa JIOKATHE
caMoyIpaBe H 3a
ZIp)KaBHE CITyKOCHUKE
y OpraHuMa LeHTpaIHe
BJIACTH Koju capal)yjy
ca jeMHUIIaMa
JIOKaJIHE CaMOyIIpaBe

29

3aKO0H 0 JIOKAJIHO]
camoynpasu - MK

3aKOH 0 JIOKAJTHO]
camMoyIpaBHl

3a 3anociene y
jeMHUIIaMa JIOKATHE
caMoyIIpaBe U 3a
JpyKaBHE CIIy>KOCHUKe
opraHa IEHTpaJIHE
BJIACTH KOjH capabyjy
ca jeJMHUIIaMa
JIOKaJIHE CaMOyIpaBe

30

3akoH o
Mel)yonmrunckoj
capaawbu - MK

3akoH 0 Mel)yonIITHHCKO]
capanmbu

3a 3arociene y
jeMHUIIaMa JIOKATHE
caMoyTpaBe u 3a
JIp)KaBHE CITyKOCHUKE
opraHa LEHTpaJHEe
BJIACTH Koju capal)yjy
ca jeIMHUIIaMa
JIOKaJIHEe CaMOoyIpaBe
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31

3akoH o
aIMUHUCTPATHBHUM
cayxo0enunuma - MK

OcCHOBHE oipenioe 1
KOOpAWHALja pajia
aJIMIHUCTPAaTUBHUX
CHYKOCHHMKA

Kiacugukanuja pagaux
MecTa aAMHHUCTPATUBHHUX
CIyXKOCHHKA

3alonbaBame

u yHarpeheme
aJIMUHHCTPAaTHBHUX
CcIIyKOeHUKA

CTpydYHO ycaBpIlIaBambe
aJIMUHHCTPAaTHBHUX
Iy KOeHUKA

JldcuurmmHCKa
OJITOBOPHOCT U ILIaTa
aJIMUHUCTPATUBHUX
CIVKOEHHMKA

3a ap>kaBHE U jaBHE
CITy>)KOCHHKE

32

3aKOH 0
3anocjieHuMa y
jaBHOM cekToOpYy -
MK

3aKoH 0 3arociaeHnMa y
jaBHOM CEKTOpY

3a cBe 3amocieHe

33

3akon o
€JIeKTPOHCKHM
KOMYHHMKAIjamMa
- MK

3aKOH O EJEKTPOHCKIM
KOMYHHUKalujama

3a npkaBHE
CITyKOCHHKE 33 YUjH
je paa HEOMmXOqHO
OCHOBHO 3Hambe
onpenada u3 3akoHa
0 CJIEKTPOHCKUM
KOMYHHKaIfjama

34

AHTHKOpYIIIHjCKe
Mepe H eTHKA Y
AP:KABHO]j CJIY:KOH
- MK

Hannexunocru /[p:xaBne
KOMHCHj€E 3a CIIpeYaBame
Kopymnuyje, 3aKoH 0
crpeyaBamy KOpYIIHje
1 3aKoH 0 CIpeyaBamy
cykoba HMHTEepeca

CrpaTeniku J0KyMEHTH
U aKI[1jCKH [UIAHOBH O
MIPEBEHIIN)U KOPYIIIIHje
U cykoOy MHTepeca;
NMmuiemenTanmja
Mehynapomgaux
AQHTUKOPYTIIH]CKIX
KOHBEHIIM]A

Etnxka y npxaBHOj ciry:x0n

Bex0e ca ,,[Iunema
cuTvanmja‘

3a ap>kaBHE
CITyKOEHHKE KOjH CY
nocehnBajIn reHepuyKe
00yKe y YUHOHUIIH
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| 3aKOH O eIEKTPOHCKOM 3a apKaBHe
3akon o YADABIRALY Iy )OeHHKE KOj C
35 e1eKTPOHCKOM Tloa3aKkoHCKa aKTa U3 yK ) ¢y
ynpaemamy - MK |2 |00mactu enexrporckor nocehBai reHepuike
VIDAREAMmA 00yKe y yIHOHUIIH
3aKOH O JaBHHM HaﬁaBKaMa 3a apKaBHe
16 3aK0H 0 jaBHUM 1 H::;eHe Y 3aKOHY 0 JaBHHM | o ponGemyke Koji cy
H ABKAMA
Hab0aBkama - MK 5 ENIeKTPOHCKH CHCTEM O nocehuBanm reneputke
{ABHMM HAGABKAMA 00yKe y YIHOHHIIH
3aKoH 0 onuTeM 3a ap>kaBHE
3aKOH O OMNIITEM yNPaBHOM .
YHPaBHOM NMOCTYNKY CITyKOEHHKe KOJU
HOCTYIIKY y eIy .
37 y AeJy NPHKYIUbamba|l uMajy Tpe3Hamba O
NPUKYIUbakba U pa3MeHe
W pa3MeHe OTIIITEM YTIPABHOM
noxkymeHara - MK
aoxymenara - MK MOCTYIIKY
38 Hema norpemnunx 1 Konment ,,Hema 3a cBue ApxKaBHE
Bpara - MK HOTrpeIIHUX Bpara™ ciryKOeHHnKe
. VBox y nporecy “TIpouena
39 Ipouena yrunaja na 1 |yramaja 3a cBe gpKaBHE
eryiaaruBy- MK ciryKOeHHKe
pery 4 Ha perynatusy“-IIBP YK
Viora u OATOBOPHOCTH
jeIMHUIIE 32 YIIPaBIbAE
| |pyRcKuM pecyperma
y IpXKaBHO] CITy:KOu/
CTaHJIAP/I¥ 3a YIIPABTHAE  |3a piKkaBHE
Vipasbarbe JbYICKHM PECYPCUMA CIyKOCHHKE KOjH CY
40 JbYACKHM pecypcuma ODyKka-00pa30Barme —
2 nocehuBanyu renepuike
- MK VYCHhe
1lnanuparme u 00yKe y yYHOHUIIU
KOOpaHHanuja o0yke n
3 |cTpydHO ycaBpIIaBame
Jp>KaBHUX CIIy>)KOCHUKA y
PM
YBony MHKpoyueme 3a cBe IpiKaBHE
41 1 |¥YBox y MHKpoOyueme
- MK Ay poy CITy>)KOCHHKE
3a cBe apKaBHE
Hpojextn MUJA . CITyKOCHHKE KOjH XKee
42 PoJ AA 1 pojercrn MIJTA yH )
- MK na ce MHQOPMHIITY O
paxy MUJIA
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3.1.3 2zenepuuxe odyke - eneKmpoHncKe, npeKo
cucmema 3a ynpasvare yuerwem JIMC

EnexTtponcku cuctem CYY /JIMC je copTBepcka aruTiKanmja o yuemy
€JIEKTPOHCKHM ITyTeM, WITH T1atdopma koja uyau E — caapxune o o0y1u. To
je BeO — 6aznpaH CUCTEM 3a MIPUCTYT CaApXKajy yuema “0mio kama, omio rue’”’.
CYVY /JIMC owmoryhaBa perucrpanujy ydecHuKa 3a mpaheme e - caapikaja,
TECTUPAE U U3JIaBambe cepTUhUKATA.

Cremu nucTa MOCTYITHHUX OHJIAJH KypCeBa KOjH KOPHUCTE CHCTEM 3a
yrpasssame JIMC yuema.

Bbpoj moceTra 1 moceTuIaa je HeOrpaHWYCH.

Pennu 0poj I]-lams o0yke [nbHa rpyna
1 Pemasarbe npodiema AZlMI/IHI/IC:TpaTI/IBHPI ciyxoeruuu (b, Bu I’
KaTeropuja)
b Vuere u passoj A,Z[MI/IHI/ICijaTI/IBHI/I ciyx6erntu (b, Bu I’
KaTeropuja)
. A nmMuHUCTpaTHBHU ciyxOeHutm (b, B u I’
3 [KoMyHHKanujcke BEIITHHE .
KaTeropuja)
A nMuHUCTpaTHBHU ciyxOeautm (b, B u I’
4 [locTu3ame pesynrara .
KaTeropuja)
AnvunuctpatuBay cayxxoenunn (b, Bu I’
5 Pan ca npyruma .
KaTeropuja)
3 Crpareruje u unosatmje AI[MI/IHI/IC.TpaTI/IBHI/I ciryx6enuim (b, Bu T’
Kateropuja)
5 OpHUjeHTUPAHOCT MpeMa A nmuHuCTpatiBHU ciyxOenutm (b, B u I’
KJTHjCHTHMA KaTeropuja)
. Anmunuctparuau ciryx6enunu (b, Bu T’
8 YipaBibame 1 pas3Boj .
KaTeropuja)
A nMuHUCTpaTUBHU ciryx0enum (b, B u I’
9 [Menagupame npoMeHaMa .
KaTeropuja)
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10 Kpeupame u nedunucame AnMuHUCTpaTUBHU cinyxOenuuu (b, Bu I’
[TOJTUTHKE KaTeropuja)

1 [EBairyarija mporpama u A nmuHUCTpaTHBHU ciyxOeHutm (b, B u I’
MO THKE KaTeropuja)
HoBu 3axonn (3akoH

12 0 aIMUHHCTPATUBHUM A nmuHUCTpaTiBHU ciyxOeHutm (b, B u I’
CIry’kOeHHITIIMA U 3aKOH 0 KaTeropuja)
3arocIeHnMa y jaBHOM CEKTOpY )

3.2.1 Cneyujanuzoeane odyke ‘- enekmponcke, npeKko

cucmema ynpaswvamwa yuerwem JIMC npeko muxpo-yuera

[pBu nyT, mouyepmiu ox 2017. rouHe, yBOJIE CE CIICLHjaTM30BaHe 00yKe
3a aIMUHUCTPaTUBHO yIIpaBibame. L[1ib OBe BpcTe CTPYUHOT ycaBplllaBama
OJITHOCH C€ Ha jadyame U yHanpelheme 3Hama U BelTHHA Koje he ocuryparu
e(uKacHO ymnpaBibamke OCJbCHHMa U CEKTOPUMA y WHCTUTyLHjama, U
IpezicTaBJba MMIIEPATUB 32 CBE OHE KOjH JKelle Jia CTEKHY pyKoBojehu HUBO.
3a HajBum HUBO b1 cTpy4YHOr aIMUHHUCTPATHBHOT 0c00Jba y KaTeropuju B, je
obaBe3Ha 00yKa, a pernopydyje ce kao 00yKa 3a jauame U HaArpajiiby 3Haba
U BEIITHHA pyKOBOAChMX aTMUHUCTPATHBHUX CIy)KOeHHKa y KaTteropuju b.

Creau nucta JOCTYIHHX TemMa O OO0yIU aJMHHUCTPATHBHOT
ylpaBJbama nomohy cucrema ynpasibama JIMC yuema v (MUKPO-TI€apHUHT)

MUKPO-yUeHba.

Bpoj nocera u mocerunana je HeOrpaHUYEH.

P. 6p.

Tema

Oo0yxBahena
MoTrJIaB/ba

Bpcra
OHJIAjH
o0yKe

MubHa
rpyna

AJMHUHUCTPATBHH CITYKOCHUIN U3
kateropuje b u BMuxkpoyueme, 200
KapTUa3akoH O aIMHUHUCTPAaTHBHUM
cinyx6eHnnuma ONIITH TPOIUCH U3
aIMUHUCTPATUBHE 00IacTh |

3aKoH 0 3aII0CICHIM Y JABHOM CEKTOPY

3aKoH 0 OpraHM3alju paja OpraHa
Jp’KaBHE YIPaBe

3aK0oH O OMIITEM yNPAaBHOM TOCTaINKy

3aKoH O YIpaBHUM CIIOPOBHMA
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3aKoH 0 HpeKpIIajuma

AJMHHUCTPATBHH CITYKOCHHUIN U3
kateropuje b u BMukpoydeme, 20
KapTHUAl[pHHIMIN eTHKE YIpaBibarba
(OArOBOPHOCT, OJUTYYHOCT, CTPYUYHOCT,
[PaBOBPEMEHOCT, CABECHOCT, ITOBEPJHHBOCT,
MHOBAaTHBHOCT, CEPBUCHA OPHjEHTHCAHOCT,
KOOIEPaTHBHOCT, TPAHCIIAPEHTHOCT,
OTBOPEHOCT Ka J]aBamy U IPUMamby
nHpopMmanyja)Kogekec aIMIHUCTPATHBHAX
CIyKOCHHKA2

HenpucrpacHa 1 00jeKTHBHA IPUMEHA
3aKOHA M 3aIITUTA jaBHOT HHTEpeca

Cranzapau JUYHOT HHTErpureTa (pagHa
€THKa, OZIHOC Ka CTPYYHOM YCaBpILIaBamby,
Opura o TMYHUOM yTieny, Opura o yniemy
WHCTHUTYIHja y jaBHOM CEKTOPY, TOHAIIAE
y CiIyxOM M HauMH KOMYHHKaIHje ca
KoJIeraMa M CTpaHKaMa, IPUBATHHU KUBOT U
jaBHOCT)

HeroBame JeMOKpaTCKUX BPEIHOCTH
(B1aaBMHA ITpaBa, COLMjaIHa TIPaB/a,
HEJANCKPUMUHALN]A U TIOLITOBAE
Pa3In4nuTOCTH)

AJMUHUCTPATBHY CITY)KOCHHIH U3
kareropuje b u B Muxpoyueme, o 20
kapTuna u3 obnactu [Toce6Hn mponucu o
pagHOM MECTO y 3aBHCHOCTH OJ] 00JIacTH
[Toce6Hu mporucu o pagHoM Mecty 80 y
3aBHCHOCTH 0J1 oOnactu 3

AJIMPHHCTPATBHU CIIY)KOCHHILH U3
kareropuje b u BJIMC VYipasibame
YYHUHKOM 3aIl0CJICHUX Y jaBHO]
AIIMUHUCTpPALUjU YTIPaBJbakhe YIHHKOM
3aM0CJICHUX Y jaBHO] aIMUHUCTpALyjud

AJMMHUCTPATBHH CITYKOCHHUIIN U3
kateropuje b u BJIMCIIpuaunnm
IIPOjEKTHOT yIpaBibama (OMPaBIaHOCT
MIPOjEKTa, yI0Te U OATOBOPHOCTH,
ynpassbame Kpo3 dase, ca hoxycom
Ha pe3ynTare ¥ HHIUKATUBHO
IUTaHUpambe YIIPaBJbamke MPojeKTuMa 5
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dopmynanuja mnpojexara (Kpeupame
MIPOjEKTHOT IUIaHUparkba YCMEPEHOT Ka
[IJBEBUMA, HHANKATOPUMA, JIOTKOM
HHTEpBEHIHje, IpUIIpeMoM Oynera,
KOMYHHUKAIIH]CKOM CTPaTEerHjoM)

HNmmnemenTanuja npojekara (ynpaBibame
KBAJIUTETOM pe3yNTara | yclyra,
yIpaBJbamke PU3NINMA, YIIPABIbAKE
pOMEHaMa, KOHTPOJIa, YIIPaBJbamke
¢dunancujama)

MOHHTOPHHT U eBajlyallija Ipojekara
(3aTBapame IpojeKTa, OPKUBOCT U
W3BCIITABAE)

AIMUHUCTPATBHU CITYKOCHHITH U3
kareropuje b m BJIMC3axkoH 0 jaBHO]
YHYTpAIIH0j GUHAHCHCKO] KOHTPOIHU U
3aKoH 0 AP’KaBHOj PEeBH3UjHU YIIPaBIbaAkE
jaBHHM (pHUHAHCH]jaMa 6

3akoH 0 OyrieTMa 1 3aKOH O H3BpIIABAbY
Oynera PermyOnnke Makenonuje

3aKoH 0 Kopumhewy U pacrojaramy
CTBapHMMa JIP)KaBHUX OpraHa 1 3akoH O
(hUHAHCH]CKIM TIOCIIOBHMA

3aKoH 0 jaBHUM HaOaBKama

3.2.2 Cneyujanuszosane 0oyke (cmyoujcke noceme, cemunapu,
paouonuye unu 00yKe) Koje cy nocemunau 3anocjiaeHu y
Munucmapcmey ungopmamuukoz opyuwmea u admMunucmpavuje

Toxkom 2015. rogune, 2016. u mo mecema maja 2017. roguue, 53
3anocienux y MUJIA 6unu cy mpucyTHu y 217 cTyAnjcKUX oceTa, CeMHUHApa,
paauonuna u odyka y 25 3emaspa (y Ayctpuju, Anbanuju, benruju, bocun
u Xepuerosunu, bpurtanuju, ['pukoj, Ecronuju, Kazaxcrany, JIlursanuju,
Hopgemkoj, Kunau, [lossckoj, Pymynuju, CAJl, Cnosauxoj, CrnoBenuju,
Cp6uju, Typckoj, ®unckoj, Opanimyckoj, Xoranauju, Xpsarckoj, L{pHoj
l'opu, maanju n Makenonuju, ox xojux je 79 takBux morabhaja Ouso y
PenryGmuiin Makenonwuju.
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Takole, Tpeba ucrahu u TO 12 3a Ipyre HHCTUTYIMje MUHUCTapCTBO
WH(OPMATHUKOT JPYIITBA U aJMHHUCTpAIUje HE TOCeayje CUTypHE
uHpopmMmaruje.

Ca xaJpemheM MOpaMo HATIOMEHYTH Jia Cy OBH OpojeBH Beh 3aBpIIeHuX
00yka ogHOCE caMo Ha 3arociene y MUJIA.

4. HapJieskHM OPraHM 3a ClpoBoljerme CTPYYHOI YCaBIIABAH-A

ITpema 3aKoHy 0 aIMUHUCTPATUBHUM CITykOeHHIInMa'’ 0 cripoBol)emy
HAJIJIKHOCTH Y BE3M Ca CTPYYHUM YyCaBpIIaBameM CIIy)KOCHUKa,
MuH#CcTapcTBO MHPOPMATHYKOT JPYIITBA U aJIMHHUCTpanuje GopMupa
OpraHW3allMOHY jeIUHUILY 32 CTPYYHO YCaBpIIaBalke aJMUHUCTPATHBHUX
ciry)kOeHHKa Kao AKaJeMHUjy 3a CTPYYHO yCcaBpIaBame aIMHHUCTPATUBHIX
ciayxOeHuka (y majbeM TeKCTy: Akauemwuja). Jlakie, 3aKoHOmaBall je
MPEJBHUICO, a c€ O IpodJieMaTUIld OO0yKe (CTPYYHO OCIOCO0JhaBamkE
3arnoclieHnx) GopMupa yHyTpallbha OpraHu3aliona jeinHuia MuHucrapcTsa
WH(POPMATHIKOT IPYIITBA U aJIMHHHCTPAIIH]je (CEKTOP) KOjy je 3aKOHO1aBaIl
HMEHOBao Kao AkajeMuja Koja hie BonuTu pauyHa o oOylH 3amOCIEHUX Y
JaBHOM CEKTOpY.

Wmnak, Tpeda HAMOMEHYTH JIa j€ Y HAIIIOj 3eMJbH Y 00J1acTH rpaBocyha
3a 00yKe CyaMja M Ty)KHJIala npejapuljeHa mnoceOHa AkajeMuja, Koja je
[PaBHO JIMIIC U KOja je jeJlMHa OJIrOBOPHA 3a CIpoBOljeme 00yKe cynuja u
TyXuJjala y 3eMJbH, YHjU yKyIaH 0poj He npenasu 1.000.

3a pa3iuKy OJ CYACTBa, y 00JIACTH jaBHOI CEKTOpa 3aKOHOJaBall je
MPE/IBUACO YHYTPAIIkY OPraHU3aIMOHY JeIMHHILY (CEKTOP - aKaJIeMuja), Koja
he ce OpuHYTH 0 CTPYIHOM yCaBpIIaBamky 3aMIOCICHUX Y OBOM CEKTOPY THjU
Opoj, mpeMa HajHOBHjeM U3BelTajy MUHUCTAPCTBA HHOOPMATHYKOT APYIITBA
U agMuHuCcTpanudje uma 129.653 zanociennx. CaMu TH KBaHTHUTaTUBHHU
MOJIAIM YKa3yjy Ha XUTHY NoTpely 3a OCHUBambeM NoceOHe AKaJleMuje Kao
MpaBHOT JIH1Ia, KojuM he 6utn 00yxBaheHe BUCOKO-00pa30BHE HHCTUTYIIH]E
W KaJlap U3 jaBHOT CEKTOopa, H Koju he ce OaBUTH, UCKIBYYHBO, IIPOOIEMOM
emayKaiuje u 00yKe 3alOCICHIX ¥ OBOM CEKTOPY.

5. 3akibyuak

W3 naBeneHor ce ca curypHomhy MOXXe 3aKJbYUYHTH JIa je TTUTAmbe
CTPYYHOT ycaBpmiaBama (00yKe), Kao Ty»KHOCTH yIpaBe, a AIMUHUCTpAIIH]je
Y 1IMpe, 3aMOCIICHUX Y JaABHOM CEKTOpY, MpeiBul)eHa y cariaCcHOCTH ca
mporucuma u3 2014.romuHe, U ucte cy peannuzoBade y 2015. roguHw.

10 Buam onmmpruje: wian 7, cr 2 3aKOHA O aJMHHHCTPATHBHUM CIIy>)KOCHUIMMA.
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OuurnenHo je 1a MUJIA kao HaJISKHO PECOPHO MUHHCTAPCTBO YOIIIITE HUjE
YKJBYUCHO Y TPOIIEC CTPYUYHOT ycaBpIllaBama 3aMoCICHUX Y jJABHOM CEKTOPY
U aJIMUHACTpanuju y PM, ocuM oHOra mITo ce oHOCH Ha Mpo(ecHoHaIHN
pa3Boj CBOjUX 3arociieHnx (anMuuucTpanujy MUJIA).

3aTo mporec oOyka Tpeba na Oyne H3IBOJEH W3 HAJJICKHOCTH
MMUJIA u 51a ce Ha Ip>KkaBHOM HUBOY (hOpMHpa, HA OCHOBY 3aKOHa, MoceOHa
aKaJieMHja 3a CTPYUYHO ycaBplaBame (00yKe) 3aloCICHHUX Y JaBHOM CEKTOPY
U aIMUHUCTPAIUjH.

[Ipodecnonanusam y jaBHO]j CITYKOM MOXKE ce 00€30€IUTH CaMO KPO3
no0pe cTaHmap/e U Mmpakce y yrnpaBJbalby JbYJICKHM pecypcuma Koju ce
Mory 00e30eIUTH caMo Kpo3 jeJIHy CTaJIHy YCTaHOBY Koja he ce OpuHYyTH O
POMOIIH]jH, YHaNpehewy U pa3Bojy KaJpoBa y jaBHOM CEKTODY.

He cnyuajuo, y Haupt-gokymenty Crpareruje o pehopMu jaBHE
yrpage 3a nepuoja 2017-2022, noceOHO 3HaYajHO MECTO 3ay3MMa CTPYUHO
ycaBplIllaBame 3aI0CIICHIX Y JABHOM CEKTOPY, KOje ce peasiniyje AKIIMOHUM
TUTAHOM TPEKO aKI[Hja, oapel)eHnM pOKOBUMa, IIPOIIeHaMa TPOIIKOBa, H3BOpa
(uHaHCHpamka U MHIMKATOpA IyTEM KOjHM Ce BPIIM UMITJIeMeHTanuja Beh
MIOMEHYTHX CTPATEHIKUX [TUJbEBA Y JABHOM CEKTOPY.
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Professional development (training) of administration
in The Republic of Macedonia - Necessity or need

Summary

The aforesaid would bring us to the conclusion that the duty for pro-
fessional development (training) of the administration, as well as the public
sector employees generally was stipulated in 2014 and implemented in 2015.
1t is obvious that MISA, as a competent line ministry, is not at all involved
in the process of professional development of public sector employees and
administration in the Republic of Macedonia, except for the professional
development of its employees (MISA administration).
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Therefore, the training process should not, in our view, fall under the
competences of MISA. It should rather be a competence a new type of aut-
hority — special academy for professional training of employees in the public
sector and the administration at the central level. Such academy is yet to be
founded in the Republic of Macedonia.

Professionalism in the public service can only be provided through
good standards and practices in human resources management that can be
provided only through a permanent institution that will take care of the pro-
motion, improvement and development of public sector personnel.

It is no coincidence that in the draft-document of the Public Admini-
stration Reform Strategy for the period 2017-2022, a special prominent place
is taken by the professional development of public sector employees, which is
implemented through the Action Plan through actions, defined deadlines, cost
estimates, sources of funding and indicators through which Implementation
of already mentioned strategic goals in the public sector is carried out.

Keywords: administration, public sector, professional development
(training), generic training, specialized training.
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IIpogp. op I'opan b. Munouwiesuh,”
Peoosnu npogecop Ynusepsumema y Hosom Caoy, Ilpasnoe ghaxyimema
/p Jlyka Bamypan,’
Yuusepsumem y Hosom Caoy, Ilpasnu ¢haxynmem

UDK: 331.215.53:33](497.11)

EKOHOMCKA AHAJIN3A MUHUMAJIHE
HEHE PAJIA Y CPBHJH

Ancmpakm: YV pady ce pazmampa nojam MUHUMAIHe yeHe paod.
Ha npsom mecmy dama je npasna ananuza 0802 CloiceHoe npagHoe
uUHCMUmMYmMa, ca jakum ymuyajem Ha 008Ujarbe eKOHOMCKUX 00HOCA
Ha mporcuwmy paod, a UHOUPEKmMHO U HA MPAHCUULE NPOU3B00d
u ycayea. 3amum ce npucmyna eKOHOMCKOj aHaau3u UHCIUMymd.
Axyenam je cmaswen na eghexme nopeckux obasesa koje ce naahajy
HA MUHUMATHY 3apady, KOHKPEemHO nopesa Ha 00Xo0ax epahana u
donpunoca 3a 06age3no coyujarHo ocucyparse.3axmyueno je oa ou
ce CHudcagarem nopeckoe onmepekhiera Ha pao cmeopuiu yciogu
3a CHUdICErEe CMONne He3anocieHocmu u nogeharbe cmone pacma
opymo odomakiez npoussoda. Cmarusaree OyUemcKux npuxooa u
npuxooa ¢onoosa coyujanrnoe ocucyparba mpeba KOMneH308amu
CHUJICABATbEM NOPECKUX PACX00d, KOJU Cy MPEHYMHO HA U3Y3EeMHO
BUCOKOM HUBOY.

Kuwyune peuu: munumanna sapada, MUHUMAIHA yeHa paod,
mpoicuwime paod, paoHo npaso.

1. YBoaHe HamoMeHe

HarpahuBame 3amocieHHMX cMarpa ce€ HajKOMIUICKCHHJOM |
HajOCETJEUBUJOM (PYHKIIMJOM Yy OOJIaCTH peryiucama pajHOT OJIHOCA.
CuctemoM Harpajie Tpeba MOTHBHCATH 3aIl0CIICHE Ja c€ ITOHAIIAjY U Jia pajie
Ha HAYMH KOjuM ce 00e30el)yje myHO ocTBapuBame He CaMO lbUXOBHX ITUJbEBA

" e-mail: g.milosevic@pf.uns.ac.rs
l.baturan@pf.uns.ac.rs
Pao npummwen: 19.07.2017.
Pao npuxseahen: 26.07.2017.
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HEro M OpraHHM3allMOHMX [[UJbeBa U HHTepeca. Ped je o kpenpamy cucreMa
HarpaljuBama, 1oji KOjuM ce NojpasyMeBajy 3apaje, riare, CTuMylaiuje,
HaKHaJIeW Jpyra MpuMama 3alociIeHUX, Kao M JIPyTe BPEIHOCTH Koje
nocionasall ooezoelyje 3amocneHnMa y 3aMeHy 3a YIO0XKCHH pal.

CucreM 3apajia, OJHOCHO TjlaTa W JIPYTHX MaTepujalHUX JlaBama,
MOBE3aH j¢ ca MHJAMWBHUIAyaTHUM WM TPYIHUM pajoM, 300T yera ce ca
WHJIMBUIyaJTHOT U OPraHU3AI[MOHOI aClieKTa TPETUPAjy U Kao JUPEKTHE
Harpaje 3a paa.' Ocum 3apajie, 00yxBaTajy U HaKHaJE 3apajie, Kao U Apyra
MpUMaa o OCHOBY pajia v pe3yJirara paja (IpuMarma 10 OCHOBY OTIIPEMHUHE
MIOBOJIOM OJIJIacKa y TICH3Hjy, HaKHa/Ia mTeTe 300T TOBpeJie Ha pajLy Witk 300rT
npodecrnonamHor 060Jb€Ha U CITUYHO).

VYrephuBame MHAWBUIYyATHUX 3apaja, 3HadyajHa je aKTUBHOCT Yy
crcreMy HarpahuBama 3aroCciICHUX M BaKaH CEIMEHT MOJICTUIaba J00por
pana. Ocrajii MOACTHUIAJH, CTUMYJallMje U OCHEepUIINje HaJI0BE3yjy ce
Ha 3apajy, 300T Yera BUXOBO JICIIOBAE YeCTO 3aBUCH OJI TOTa Kako je
KOHIIMITUPAH Taj IIPBH U OCHOBHU OOJNIMK HarpahuBama. Ha Taj HauuH,
MIPOjEKTYje ce 1Ie0 CUCTEM CTpaTeryja MOTHBHCAA pajia u nopehama pagHux
yurHaka. TUM TOBOIOM, TIOCTaBJba C€ MUTAkE KOJHMKO 1OCA0 3aI0CICHOT
BpE/I 32 OpraHu3allnjy | KOJIMKO joj JOHOCH HOBIIA. ONIrOBOp Ha TO MTUTAbE,
10 TIpaBHITY, JOOWja ce PeaTHoO MPOIIEHOM I10CIa U cariieaBambeM OCTBAPEHUX
edekara pagHOT yUHHKA.

CrpykTypa 3apajia je 0OCHOBa IIEJIOKYITHOT cUcTeMa HarpahuBama
3anocneHux. [Ipy mEHOM pas3Marpamy, nocebaH 3Ha4ya] uMa MUTAHkE
jeMHAKOCTH M IPaBUYHOCTH 3apajia. [Ipu onpeesbuBamy CTPYKTYpe U BUCHHE
3apaja u Apyrux NMpUMama 3aroCiIeHUX, BUXOBA BUCHHA HA TPKUILITY HE
Mopa Ooutu npecyana. Cucrem HarpaljuBarmba 1 MOTHBHCAHA 3aIOCICHUX
Tpeba Kpeupartn y CKJIaJy ca CTBapHUM ToTpedama W MoryhHocTHMa
opranuzanuje. Hajpaxxnuje je 1a ce leroBoM IPUMEHOM CTBapajy MpeayciIoBH
3a OCTBApUBAKC OPraHMU3allMOHUX U UHAWBUAYAJIHUX MUJbEBA U UHTEPECA.
Cucrtem Mopa OUTH MOBE3aH ca MOCIOBHOM CTPAaTETHjOM OpraHu3aluje u
OoutH y QYHKIUjU BEHOT OCTBapuBama. Pa3nuunTre MOCIOBHE CTpaTeTHje
3aXTeBajy U Pa3IMuUTE HAYMHE CTUMYJINCAha PaJIHE YCIICITHOCTH.

YV Behunu opranmzamnuja, cCUCTeM HarpahuBama U CTUMYJIHCAKHA
3aIoCIICHUX Be3yje ce 3a paJiHy YCIEIIHOCT. Y CKIIaJy ca TUM, Kpeupajy ce u
CHCTEMH 3apajia ¥ Ipyrux MpruMarba 3arnocieHux.Kpurepujymu ycnenrnoctu
MOTY OWTH Pa3iW4YUTH, 3aBUCHO O]l BPCTE, CIOXEHOCTH, OJrOBOPHOCTH
U JIpyTUX KapakTepucTHuka rocia. [la 6u ce 00e30earo MmojacTuajal u

1 K. Kymuh, I. Munomesuh: Ynpasmware myockum u mamepujarnum pecypcuma, beorpaf,
2012, cTp. 208.
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JIeTIOTBOPaH cUCTeM HarpahjuBama, BeoMa je BaXKHO Jia ce y3 3apajypas3Buje
YUTaB HHU3 CTUMYJallja 3aCHOBAaHUX Ha HWHIWBUIYaTHOj, TPYIHO] U
OpraHW3allMOHO] YCIIeNTHOCTH. HbuXoBy mpuMeHy He Tpeba yBEK Be3MBaTH
3a JIy’KM BPEMEHCKH TIEPHO]I, jep To HHje HeonxoaHo. [lItaBuiie, Tpeba nx
CTaJHO MPEUCTTUTHBATH, IpuiarohaBaru u yHanpehuBaru, y HHTEpeCy u
OpraHu3allvje 1 3aroCcjaCHMX.

CucreMm 3apajia je JAUPEKTHO YCJIOBJBEH acleKTHMa TPKHIIHE
YCIIEITHOCTH CYyOjeKTa TMOCIOBamka, OJHOCHO FHETOBUM ITOCIIOBHUM
pe3yaTaToM. YCIOBH TPKHUIITA CY jaCHO onpeheHH U CBOJUM JICJIOBAEM
Mory ouTH orpannuaBajyhu gakrop y norsieay MoryhHOCTH UcIIaTe 3apajia
3anocnennM. CyoueHH ca eeKTHMa OrpaHHueHUX TPKHUITHUX MOoryhHOCTH
MIOCJIOBHH CYOjeKTH y CKJIaJly ca 3aKOHCKMM OKBHPHMAa MOPajy MPUMEHUTH
CHCTEM MUHUMAJIHE IIeHE pajia. 3aKOHOM Ce MPOITUCYje ’bUXOB MUHUMYM, a
KOJIEKTHUBHHM YTOBOPOM M OIIITHM aKTUMa MOCIOaBIa YTBPhY]jy ce CTBapHH
OKBHUPH KpeTamka MUHUMAJTHE 3apajie 3anocieHuX. Ha oBaj HauuH mture ce
WHTEPECH 3aT0CIICHUX U OCTBapyje ce COIUjaIHH MUP W ONIITH HHTEPEC
JpKaBe.

HckycTBa ykasyjy Aa MUHUMAaJIHA IICHA paja TIO3UTHUBHO Jeyje Ha
3aJipKaBarbe KaJapoBa, alli Jia HeMa Behy yTHIIaj Ha FbUXOBO PaTHO TIOHAIIAE.
CBojuM JleioBalkbeM MHUHWMAaIlHA I[IeHA paja JUPEKTHO ce oJpakaBa Ha
E€KOHOMCKH CTaHJIap]l 3aroCJICHUX, ajll BEHO JTYTOPOYHO MPUCYCTBO HE
MOXe JOTpUHETH 00e30elBarmy KBaTUTETHUX KaJIpoBa. YCIIOBH 3a TPUMEHY
MUHHMMAJTHE [IEHE PaJia CTUYY CETo OCHOBY 3aKOHa (KOjUM ce yTBphyjy o0aBe3e
opranusalyje y moriielyocTBapuBama IpaBa 3anocieHUX), KOJIEKTUBHOT
yroBopa (3aBUCHO O/ HUBOA KOJICKTUBHOT IIPEroBapama) U yroBopa o pauy.

Y oBoM pany he ce ananuzuparu mpoOIeM MHUHUMAJHE 3apaje ca
MpaBHOT U €KOHOMCKOT actiekta. Kopumrheme MyITHIHCIHILITMHAPHOT
MeTOjla CTBapa MPBHU MPOOJIeM, a TO je pa3jinurTa TCPMHUHOJIOTH]a KOja
Ce y Pa3IMYUTHM JUIMILIMHAMA KOPUCTH Jia 03HA4YM UCTH mojaM. JIok y
OKBHpY IpaBHE HayKe JOMHHHPAjy IOjMOBHU ,3apafa™ WIH ,,Iata’y
€KOHOMCKO] T€OpHjU KOPUCTE CETIOjMOBH ,,IlcHa paja™ u ,,HajaMmHuHA". [la
Ou ce IojeIHOCTaBUIa aHaIN3a, y pajay he ce caMo KOPUCTUTH TOjJMOBH
3apajia ¥ [ieHa paja.

2. 3apajna u MUHHUMAJIHA 3apaja

3apaja je MpaBHH U €KOHOMCKHM TEPMHUH KOJUM Ce, 10 TPaBHUIY,
03HauaBajy MeceYHa prMarba 3aI0CICHNX Y TPUBPEIH, TPKABHUM OpraHuMa
Y OpraHu3alyjama, jaBHUM CIIy)K0ama U IpyTUM JeTaTHOCTHMA.3arocIeH!
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nMa rpaBo Ha oxarosapajyhy 3apany,” marepujanno obezbeherme 3a Bpeme
MPUBPEMEHE HE3aIOCICHOCTH, K0 U IIPaBo Ha APYTe OOIHMKE 3aIITHTE, y CKIATY
ca 3aKOHOM U OIIIITUM aKTOM, OJTHOCHO YyTOBOPOM 0 paiy.’ 3apaza ce yTBphyje
y CKJIaay ca 3aKOHOM, OIMIITHM aKTOM U YTOBOPOM O pajy. 3amocieHuMa
ce rapaHTyje jemHaka 3apaja 3a WCTH paj WIIM pajl NCTE BPEIHOCTH! KOju
ocTBapyjy Koj mociofaBia.’ 3apaja ce cacToju o 3apaje 3a 00aBJbeHU
pal v BpeMe MPOBEACHO Ha pajLy, 3apajie Mo OCHOBY JAOMPHHOCA 3aMOCIICHOT,
MOCJIOBHOT YCIIeXa MOCIOAaBIa (Harpajae, OOHYCH U CI1.) M IPYTHUX MPUMamba
110 OCHOBY PaJIHOT OJTHOCA, y CKJIa/Iy Ca OMIITHM aKTOM H YTOBOPOM O paiy.®
IMon 3apaoM ce cMatpajy cBa IpuMama U3 PaHOT OHOCA, OCHM IPUMamba
110 OCHOBY:’ y4erirha 3amoCIeHOT Y J0OUTH OCTBAPEHO] y TIOCJIOBHO] TOJMHH,
y CKJIaJly ca 3aKOHOM U OITIITUM aKTOM;KopHIihema u ynorpedy cpeacraBa
3a paj] 3aMoCiICHOT U HaKHAJ/Ie TPOIIKOBA 3a HUXOBY yHOTpeOy; HaKHae
JPYTUX TPOIIKOBA pajia;HaKHaJe 3a J0Jla3aK U OjJla3aK ca paja, y BACUHU
IICHE MMPEBO3HE KapTe Y jaBHOM caoOpahajy, ako mocioaasarll Huje 00e30e11o
COIICTBEHH MPEBO3; HAKHAJIC 3a BPEME IMPOBEJCHO Ha CIYKOCHOM MyTy y
3eMJbH M HHOCTPAHCTBY; HAKHAJIE CMEIIITaja U UCXPaHe 3a pajJ u OOpaBak Ha
TEPEHY, aK0 MOCIIoIaBall HHje 3a0CIACHOM 00e30e/IM0 CMEITaj U UCXpaHy 0e3
HaKHaJIe;UCILJIATe 3aMOCICHOM OTIIPEMHHUHE TIPH OJVIACKY Y TICH3H]Y, HajMambe
y BHCHHH JIBE NTPOCEYHE 3apajie; MCIUIaTe 3al0CICHOM HaKHAJIe TPOIIKOBA
HOrpeOHUX yCllyra y cliydajy CMPTH 4jiaHa yXKe MOpPOJIHIIe, a YIaHOBUMA
yIKe TIOPOJIMIIE Y CITy4ajy CMPTH 3aII0CJICHOT; HCILIIATE 3aII0CIICHOM HAaKHATy
mTeTe 300T MOBpE/ie HAa pajay WK MPOPECHOHATHOT 000JbEHhHa;MOKIOHA 32
Boxuh u HoBy ronuHy ey 3amocieHor CTapocTu 10 15 roguHa )uBOTa
y BPEIHOCTH JI0 HEOTIOPE3MBOT M3HOCA KOjU je MPeABHlEH 3aKOHOM KOjUM

2 3apana ce ucruiahyje y pokoBHMa yTBP)EHUM OIIITHM aKTOM M YTOBOPOM O Paiy, HajMarmbe
JEIaHIyT MECEYHO, a HajKacHHje JIO Kpaja TeKyher Mecena 3a MpeTXOHU Mecell.

3 Unan 12 3akoHa o paay (“Ciu. mmacauk PC”, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014 w 13/2017 - omtyka YC).

4 Tlox panmoM jeqHake BPEIXHOCTH IOApa3yMeBa Ce Paj 3a KOjU Ce 3aXTeBAa MCTU CTEINCH
CTpydHE cIpeMe, OTHOCHO 00pa3oBarba, 3Hama U CIIOCOOHOCTH, Y KOME je OCTBAPEH jeHaK
pagHu JONpHHOC y3 jenHaky oaroBopHoctT.barypan, JI., Makcumosuh, b., Bypuunh, J.
(2014): Jemnakoct rutahama MyIIIKe 1 )KCHCKE paJIHE CHAre 3a jenHak paj. [IpaBo u apymireeHa
CTBapHOCT, cBecka Op. 2, [IpaBHu ¢axynarer Yausepsurera y [Ipumrunn ca npuBpeMeHHM
cemumnteM y KocoBckoj Mutposuiy, 379-390.

5 Opiyka IociofaBlia WK CIIOpa3yM ca 3aloCICHHM KOjH HHCY y CKJIaay ca HaBeICHOM
o7pendOM HUIITABH Cy.Y ciydajy IOBpeJe HaBEACHHX IIpaBa 3allOCICHM MMa IpaBoO Ha
HaKHaJy LITeTe.

6 UYnan 105 cras | 3akoHa o pany.

7 Ynan 105 craB 3 3akoHa o pany.
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ce ypelyje nope3 Ha joxonak rpaljaHa; jyOunapHe Harpaje U COJUJIAPHE
nomohu; 1 ucIIaTe OTIPEMHHHE TP 0TKa3a yroBopa o pamy.t

3apaja 3a 00aBJbEHU paji ¥ BpeMe MPOBEJICHO Ha pajly cacToju ce
O]l OCHOBHE 3apajie, Jiejia 3apaje 3a pajJHu y4yuHak U yBehane 3apaje.’
OcHoBHa 3apaja ozpeljyje ce Ha OCHOBY YCJIOBa yTBPh)CHUX MPAaBUITHUKOM,
noTpeOHUX 3a paJl Ha MOCIOBMMA 32 KOj€ je 3aI0CIICHH 3aKJbyYHO YTOBOP O
pany u BpeMeHa ImpoBejieHor Ha paay.'’ Panuu yunHak onpelyje ce Ha OCHOBY
KBaJIUTETa U 00MMa 00aBJHEHOT TI0CHIA, Ka0 U OJHOCA 3aI0CIICHOT ImpeMa
panauM obaBe3ama.ONIITUM aKTOM YTBphyjy ce elleMeHTH 3a 00padyH H
UCIUTaTy OCHOBHE 3apajie M 3apajie 1o OCHOBY paJHOTr yunHKa.'3amociaeHu
y CKJIaJly ca 3aKOHOM MMa IpaBo Ha yBehaHy 3apany y BUCHHU yTBplEHO]
OIILITUM aKTOM M YTOBOPOM O pafy.

3arociieHy ¥Ma MpaBo Ha HakHay 3apaje. [lon HakHaIOM 3apaje
nojipa3yMeBa ce IpaBo U3 paJHOT OJIHOCA KOje Ce OCTBApyje yMECTo 3apaje,
OJTHOCHO TIaTe, y YCJIOBUMAa ITPUBPEMEHE CIIPEUEHOCTH HIIA HECTIOCOOHOCTH
3a paj, pana ca ckpaheHUM paJHUM BPEMEHOM, pajia MHBaJKJa paja ca
MPEOCTAIOM PajHOM cIiocoOHoIIy U pajna y IpyruM oirorapajyhum
clly4ajeBuMa, y CKJIaay ca BaxxehuM mpornucuma.

3amocneHy uMa IIpaBO HA MUHUMAJIHY 3apany. MuHUMaTHa 3apaaa
jecTe M3pa3 COLMjaTHOT CTapama JAP:KaBe O CTAHOBHUIITBY, alld U U3pa3
OJITOBOPHOCTH TIOCIIOJIaBIIa MpeMa 3anocieHoM. OHa CBaKako IMpe/ICTaBIba
U CTame JOCTUTHYTOI HHUBOA pa3Boja OJHOCA cyOjekaTa MPOU3BOJHOT
nporieca.3anocieHy UMa MMpaBo Ha MUHUMAJIHY 3apajy 3a OCTBapeHH pajl
U BpeMe MPOBEJICHO Ha paay.MuHHMMaIIHa 3apana ojapelyje ce Ha OCHOBY
MUHHMAaITHE [IeHe pajia yTBpheHe y ckiany ca 3aKoHOM, BpeMeHa IMPOBEJICHOT
Ha pajJly W mopesa U JonpuHoca koju ce miahajy us 3apaae. MuHUManHy
3apajly 3a HapeIHy KaJleHJIapCKy TOAMHY yTBphyjy CollMjaliHu mapTHEPH,
CUHJWKATH W TIOCIOJABIHN (COIMjaTHO-eKOHOMCKH capeT). CorujanHu
napTHEPH, CAHIANKATH U TIOCJIOJIaBIIH, YKOJIHMKO CE carjace U YKOIHUKO je TO

8 BucuHa oTnpeMHHHE YTBphyje ce ONIITUM aKTOM HJIM YTOBOPOM O Paiy, C THM INTO He
MO)ke OUTH HIKa of1 30Mpa TpehnHe 3apajie 3armociIeHoT 3a CBaKy HaBpIIEHY FOJHHY paaa y
PaJHOM OTHOCY KOJI IIOCIIO/IaBIIa KOJ] Kora OCTBapyje IpaBo Ha OTIIPEMHHUHY.3a yTBphUBame
BHCHHE OTIPEMHMHE padyHa C€ W BpeMe INPOBEAEHO Y paJHOM OIHOCY KOJ IOCIOAaBIa
MIPETXOJHUKA y CIIy4ajy CTaTyCHe IPOMEHE M IPOMEHE ITOCIOaBLa, Kao M KOJ{ ITOBE3aHMX
JIMIA ca MOCIIOABIEM Y CKIIaTy Ca 3aKOHOM.

9 Ynan 106 3akoHa o paiy.

10 IIpunpaBHUK MMa NIpaBoO Ha 3apajy HajMame Y BUCHHU 80% OCHOBHE 3apajie 3a I0CI0Be
3a KOje je 3aKJbY4MO0 YrOBOP O pajy, Kao ¥ Ha HaKHa/Iy TPOIIKOBA U IpyTa IIPUMara, y CKIaIy
ca OIIITHM aKTOM M YTOBOPOM O pajy

11 Yrosopom o pajty MOXe J1a ce yTBP/JIH OCHOBHA 3apajia y BeheM n3HOCy 071 OCHOBHE 3apajie
yTBpleHe Ha OCHOBY eJIeMEHAaTa M3 OIIITEr aKTa.
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orpaBJgaHO, MOT'y Jia TOKOM TeKyhe TOAWHEC 3aTpaxe NMPpOMEHY MUHHUMAJIHC
3apaje. ColujaiHu MapTHEPH UMajy Ty KHOCT JIa YTBPC MUHUMAIIHY [IEHY
pana, MeljyTum, TOKOM MperoBopa MOr'y HACTaTH OKOJHOCTH KOje 3Haue Ja
HHje MOCTUTHYT JIOTOBOP O MUHUMAJTHOj IIeHH paja. Kako je apikaBa ak THBHH
CyOjeKT KOjH c€ cTapa 0 MUPY M CIIOKOjCTBY I'pal)aHa, 1a TUME U 3aTll0CIICHUX,
OHa MoOpa MPEY3eTH CBOjy OATOBOPHOCT. YKOJIUKO C€ COIMjalIHU MapTHEPH
HE JIOTOBOPE, 0 MUHMMAJIHO] IIEHHU pajia ojutyuyje Biana.

MuHMMAaJTHA [IeHA pajia He 3HaYH 1A je MOCI0aBall MOXKe IPUMEHUTH
TI0 CBOM COTICTBEHOM Haxohermy.OMIITHM aKTOM, OTHOCHO YTOBOPOM O pay
yTBphyjy ce pa3io3u 3a TOHOIICHE OITYKe O YBOl)ewYy MUHUMAIIHE 3apa/ie.
IMocoaBar je aykaH 1a MUHEMAIJIHY 3apajly HCILIATH 3aM0CICHOM Y BUCHHU
Koja ce opelyje Ha OCHOBY OJUTyKe 0 MUHMMAJIHO] IICHU pajia Koja Baku 3a
Mecell y KojeM ce BpIIH ucriata. MUHUMAaIHY 3apajy nociaoaasail ucriahyje
JIOK Tpajy nopemehaju y mociioBamwy GupMe, U TO He Ayske o mect Mecenu.l1o
MCTEKY POKa O] IIECT MECEIH O JIOHOIICHa OJUTYKE O YBOh)ey MHHUMAJTHE
3apajie, MoCJIoaBall je JyKaH Ja 00aBeCTH PENPE3CHTATUBHU CHHIUKAT O
paso3rMa 3a HacTaBakK WCIIJIaTe MUHUMAIHE 3apaje.'?

3. BucuHa MUHMMAJIHE LIeHe paja

MunumanHa 1eHa pajga yTBphyje ce omiaykom CorujanHo-
eKOHOMCKOT caBeTa. Ako COIlMjaTHO-€KOHOMCKH CaBeT HE JIOHECE OIITYKY
y npenBuleHOM pOKY, OJJIYKy O BUCMHH MUHUMAIIHE IIEHE pajia JOHOCH
Braga.”® Tlpu yTBphuBamy MUHHMAJIHE [ICHE pajia Mojia3u ce HAPOUUTO Of
er3UCTEHIINjaJIHAX U COIHjaTHUX TTOTpeda 3aroCcICHOT U BEerOBe MOPOIHIIC
H3paKEHUX KPO3 BPETHOCT MUHUMAITHE TIOTPOIIAYKe KOpIie, KpeTarha CTOIe
3aIoCIICHOCTH Ha TPXKUIITY pajia, cTore pacta OpyTo pomaher mpou3soja,
Kp€Tama IMOTPpOIIaYKHUX IICHA, Kp€Tama NPOAYKTHBHOCTH M KpE€Tamba
mpocedne 3apaze y Pemyomuim.!

MuHuMaHa 1ieHa pajia yTBphyje ce 1o pajaHoM vacy 0e3 mopesa u
JIOIIPHHOCA, 3a KaJICHAapCKy TouHy (Tabena 1), HajkacHuje 1o 15.cenremoOpa
tekyhe roaune, a mpuMeyje ce ox 1. janyapa HapenHe roguHe. "MuHIMa THA

12 Yuan 111 craB 4 3akona o pany.

13 CornujanHo-eKOHOMCKH CaBeT MMa POK o7 15 naHa ox1 1aHa IoYeTKa IperoBopa Ja JJoHece
OTYKY O MHHMMAJIHOj IIEHH pajia. AKO OJUTyKy O BUCHHN MHHHMAJIHE [[eHE Pajia COLUjaIHO-
CKOHOMCKH CaBeT He JIOHEeCe Y HaBeJICHOM POKY, OIyKy JoHocH Biana Pemy6iuke Cpouje y
HapeIHOM poKy of 15 naHa.

14 Axo nmohe 1o 3HauajHe TpoMeHe HeKor of eneMenara, CoOIMjalTHO-EKOHOMCKH CaBeT
je obaBe3aH ma pa3MOTpH OOpa3lIOKeHY HHUNMjaTHBY jemHOr on ydecHuka CorujasiHo-
SKOHOMCKOT' CaBeTa 3a OTHOYMI-AE IPEroBopa 3a yTBphHuBame HOBE MHHUMAIHE IICHE Paja.
15 Yunan 112 craB 6 3akoHa o paiy.
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LIEHa pajJla HE MOXKE CC YTBPAUTHU Yy HUIKEM U3HOCY Ol MUHUMAIIHE LICHE
pana yTBpheHe 3a mpeTxoJHy roauHy. [locrnogasai MoXxe 3aroCIeHOM Ja
UCIUTATH MUHHMAJIHY 3apajly camMo aKko je TakBa MOTYhHOCT yroBopeHa,
OJTHOCHO yTBpljeHa yTOBOPOM O pajy. AKO MMOCIIO/aBall U 3aroCcIieHH HUCY
YTOBOPHIIM MOTYRHOCT HCIIaTe MUHMMAJTHE 3apa/ie, ITocIolaBall HeMa paBo
3aItoCIICHOM JIa HCTIIIATH MUHUMAITHY 3apajty, Beh 3apajty Kojy je yroBopHo y
CKJIaJly ca OMIITHUM aKTOM. YKOJIMKO MUHUMAJIHA 3apajia HUje yroBopeHa, a
yKaxke ce moTpeda 3a UCIUIATOM MUHUMAJTHE 3apajie, OCIOAaBall v 3all0CIICHH
MOPajy IPETXOIHO Ja MOTITHITY aHEKC YTOBOPa 0 paJly 0 MOryhHOCTH HCIuiaTe
MUHUMAJIHE 3apaJie, 11a TeK HaKOH Tora Moryha je ucriiara MUHUMAaJTHE [IeHe
panma.'®
Pa3no3u koju Mory JOBECTH JIO yroBapama U HCIIaTe MUHUMATHE
3apajie Mory OuTH OpojHu U pa3nuauth. Kao 00jeKTHBHU (HaKTOPH KOjH MOT'Y
YTHUIATH Ha TPUMEHY MUHUMAJTHE IIEHE Pajia MOKEMO H3JIBOJUTH:
* mnopemehaje y pay ¥ ToclioBamy (HelocTaTak 1mocja, MocIOBame
ca ryOMTKOM U CIINYHO);
*  OCTBapemE 3apajic Koja je Mama Off MHHUMAJIHE YCJIeH JejCTBa
OIpaB/IaHUX U HEONpaBAaHuX (PakTopa;
* yrBphHUBamke MUHUMAJTHE 3apajie Koja jeeeha ox 3apaje yrBpheHe
YTOBOPOM O pajy 3aroCieHor;
* mnopemehaje Ha TPKUIITY (PaKTOpa MPOU3BOJIIHE;
*  MOHETapHYy HECTAOMIIHOCT U CIUYHO.
3arocieHy KOoju puMa MUHUMAJTHY 3apajy MMa rmpaBo Ha yehaHy
3apajly MHaKHay TPOIIKOBA, U JIpyra MpruMarma Koja ce cMaTpajy 3apajioM
y ckJajay ca 3akoHoM. OcHoBHIIA 32 00pauyH yBehaHe 3apajie je MUHUMAaJIHA
3apajia 3arnociieHor. Yeehany 3apajy y BUCHHHU yTBpl)EHOj ONIITUM aKTOM U
YTOBOPOM O pajy, 3amociaeHn ocTrapyje:”’
*  3apaj Ha JlaH Npa3HHUKa KOJU je HEpaIHU JaH - Hajmame 110% ox
OCHOBHIIE;
* 3a paj Hohy, ako TakaB paJl HUje BpEJIHOBAH IpU yTBphHHUBALY
OCHOBHE 3apajic - HajMamwe 26% 01 OCHOBHIIC;
* 33 IPEKOBPEMEHHM paji - HajMame 26% 0J1 OCHOBHIIC;
*  [10 OCHOBY BpeMEHa IPOBEJICHOT Ha pajy 3a CBaKy IMyHY T'OJHHY
paja ocTBapeHy y paJHOM OJTHOCY KOJI ITOCI0IaBIa (MUHYITH paJ)
- Hajmame 0,4% ox ocHoBuIe.'®

16 Ynan 171.Tauka 5 3akoHa o pany.

17 Ynan 108 3akona o pany.

18 Ilpu oOpavyyHy MHHYJOI paja padyHa ce W BpeMe IPOBEJCHO Yy paJHOM OIHOCY KOX
[I0CJIOZIaBLA IIPETXOIHHUKA, KA0 U KOJ| IOBE3aHUX JIMLA Ca OCI0aBLEM y CKIIay Ca 3aKOHOM.
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AKO cy ce UCTOBPEMEHO CTEKJIM YCIIOBH 110 BUIIIE HABEJICHUX OCHOBA,
npolieHar yBehane 3apaje He MOKe OUTH HIDKH O] 30Mpa IpoIeHaTa 1o
CBaKOM OJ1 OCHOBa yBehama.

HN3Hoc MuHnMaJIHe 3apaje
Bpemencku nepuoj
1O PATHOM 4acy

01.01.2017 - 31.12.2017. 130,00!
01.01.2016 - 31.12.2016. 121,007
01.01.2015 - 31.12.2015. 121,00°
01.01.2014 - 30.06. 2014. 115,00*
01.04.2012 - 28.02.2013. 115,00°
01.03.2013 - 31.12. 2013. 115,00°
01.06.2011 - 31.12.2011. 102,00
01.01.2011 - 31.05. 2011 957

Tabena 1: Kpemarse munumanne yere padday Hemo usHoOcCy no paoHoM 4dcy
00 2011-2017. 200. (y nmHapuUMa)

4. UcnuiaTa MUHMMAJTHE 3apajie

3arociieHy nMa IpaBo Ha MUHUMAJIHY 3apajly 3a CTaHAapIHUA YYUHAK
1 BpeMe MPOBeIeHO Ha pany. M3 HaBeAeHOr IPOUCTHYE, Aa aKO 3all0CICHU
y oapeheHoM Meceny HUje OCTBapHo IyH (OHI YacoBa paja, Hpurnaga My
MHHHMAaJIHa 3apaja caMo 3a OCTBAapeHE 4acoBe pajia.3arocieHOM KOjU Y
TOKY MecCella HHje OCTBapUO CTaHIapIHN YYMHAK, MUHIMAaJTHA 3apaJia MOXKe
Jla ce yTBPIAU U UCIJIATH Y HIKEM M3HOCY OJ] M3HOCA KOjU je yTBpheH y
CKJIaJly ca 3aKOHOM 3a oApel)eHu Mecel, O/ YCIOBOM J1a OCTBAPEHH YUHHAK
y TOKY Mecela HHje OCTBapeH KPUBHUIIOM 3aIlOCICHOT. Y TOM CIIy4ajy U3HOC
MHUHUMaJHE 3apajie Koju ce ucrahyje yrephyje ce nmpema ocTBapeHOM
paJHOM YYHMHKY Y OJHOCY Ha MpelBUl)eHU CTaHap/IHA yUYHHAK 3a TIOCIOBE
Ha KOjUMa 3aIl0CICHU Pajy.

MuHuMaiHa 3apaja ce uciuiahyje npemMa MUHUMAITHO] IIEHU PaHOT
yaca y HETO M3HOCY KOjH je yTBplEeH 3a Mecell y KOjeM ce BPLIM UCIlIaTa,
HE3aBHCHO OJ1 TOra 3a Koju Mecel| ce ucruiahyje.” bpyTo MuHumanHa 3apania
ce yTBphyje yBehamem HeTo M3HOCA 3a TIOpe3 Ha JI0Xonak rpahana u 3a
JOIPHUHOCE 32 COLIMjaJIHO OCUTYpame Koje U3 3apaje miaha 3anocieHu.

19 unan 111. craB 2. 3akoHa o pany
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Mecen Bpoj Bpoj moryhnx [Munumanna |Munumaana |MuHHMAJIHA
2017, mMoryhux  |4acoBa pajay|umeHa paja no |Hero 3apajga |GpyTo 3apajaa
pajHuX Meceny yacy — HeTo |32 Mecel 3a Mecel|
aaHay
Mecely
Janyap 22 176 130 22.880 30.957
Debpyap 20 160 130 20.800 27.990
Mapt 23 184 130 23.920 32.441
Armpun 20 160 130 20.800 27.990
Maj 23 184 130 23.920 32.441
Jyn 22 176 130 22.880 30.957
Jyn 21 168 130 21.840 29.474
ABryct 23 184 130 23.920 32.441
Cenrembap | 21 168 130 21.840 29.474
Oxkrobap 22 176 130 22.880 30.957
Hosembap | 22 176 130 22.880 30.957
Jeuembap | 21 168 130 21.840 29.474

Tabena 2: Munumannua yena paoa 3a 2017 200uny, npepavynama y Hemo u
opymo uznocy npema mozyhem 6pojy uacoea u paouux oanay meceyy,” (y auHapuma).

IMocnoxaBarr ©Ma 3aKOHCKY 00aBe3y Jia, Mopes MUHUMAIHE 3apaje,
3aIM0CJICHOM 00pavyHa M UCILIATH TOILTH OOPOK M Perpec 3a roAUIIBH OMOP
(ako je yTBpheHo ma ce perpec ucruiahyje Mece4Ho)y BUCHHU YTBpIEHO]
OMIITHM aKToOM,’MUHYIH pan’ (Hajmame 0,4% 3a cBaky TOAMHY paja
MPOBEJICHOT y paJiHOM OHOCY) 1 yBehany 3apany.?!

MuHuMaHy 3apajay nocioaasail ucruiahyje nok Tpajy nopemehaju y
MOCJIOBamby (UpMe, ¥ TO He AyxKe of mecT Mecern.I1o uctexy poka o mect
MeCeIH O] JIOHOIICHa OJUTYKe O yBOl)ely MHHUMAITHE 3apajie TOCI0IaBall je
Jy’KaH Ja 00aBECTH PENPe3CHTATUBHH CHHIUKAT O Pa3lio3uMa 3a HacTaBak
HCIIaTe MUHUMAJTHE 3apaje.”

20 Hanowmena: Ilpepauys ca HeTo HA OPYTO je M3BPIIEH PUMEHOM yCKIal)eHOT JMHAPCKOT
HEOIOPEe3uBOT U3HOca 3apaje ox 11.790 aunapa xoju je 06jaBibeH y “Ci. miacHuky PC”, 6p.
7/2017, a xoju je ctynuo Ha cHary 1.¢ebpyapa 2017. ronune.

21 3anocnenu kome ce uciuialyje MUHIMAIIHA 3apajia y Cliydajy Kajia pajii IPEeKOBPEMEHO, Ha
JIaH Mpa3HKKa KOjH je 110 3aKOHYy HepajaH JlaH, Hohy WK y CMeHaMma, uMa [paBo, Ha yBehany
(MUHHUMAJIHY) 3apajly, Y BUCHHHU yTBPHEHO] 3aKOHOM, OIIIIITHM aKTOM HIIH YTOBOPOM O Pajy.
22 UYnau 111 craB 4 3akoHa o pany.
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5. EKOHOMCKH acnieKTH MUHMMAJIHE LleHe pajaa

5.1. Onope3usarmwe munumanne uene paoa

Hcmlata MUHHMMAalHE 3apajie Mmojapa3yMeBa U MOPECKy oOaBe3y.
[Nocnonasar je y o6aBe3n Aa MpH UCILIATH MUHUMAJTHE 3apajie oOpauyHa u
u3MHUpU QrickaiHe o0aBe3e 3a Mope3 Ha JoXonak rpahaHa u 3a JOMPUHOCE
3a COIMjaJTHO OCUTYPae.

OO0Be3HUK TIOpe3a Ha 3apajie je GU3NYKO JUIIE KOje OCTBapyje 3apaiy.
OcHoBHILy ope3a Ha 3apajiec YnHU ucriaheHa, OJHOCHO OCTBapeHa 3apaja.
OcHoBuIly mope3a Ha 3apajie YUHH 3apaja, yMameHa 3a usHoc ox 11.790
JIMHapa MECEYHO 3a JIMIE KOje paju ca MyHUM paJHUM BpEeMEHOM. 3apana
ce omnopesyje no cronu o 10%. [Topecky o0aBe3y u3Mupyje UCIIIATHUIIALL
MPUX0JIa 0 OAOUTKY O] CBAKOT MOjeIMHAYHOT TPUXO/Ia.

Wcnnarunan, MUHUMaITHE 3apajie je y o0aBe3u Jia oOpauyHa U yIijia-
TH JIONIPUHOCE 32 00aBE3HO COIMjaTHO OCUTYPame, U TO 3a: NMEH3U]CKO U
WHBAJIMJICKO OCHTYPamhe; 3PaBCTBCHO OCUTYPambhe; HOCUTYPAE 3a CIly4aj
He3anociieHocTu. Jlonpunocu ce miahajy: (1) u3 ocHoBulie U (2) Ha OCHOBHILY.
JIOTIpHHOC M3 OCHOBHIIE j€ U3HOC IOMPUHOCA KOjU 00padyHaBa, 00yCcTaBiba U
rutaha mocsonasail, OHOCHO APYTH MCIUIATHIIAL TIPUXO0/a Y UME U Y KOPHCT
ocurypaHuka. JIompruHOC Ha OCHOBHUILY je M3HOC JOMPUHOCA KOjU 00pauyHaBa
u Tuaha nocnogaBsal, OMHOCHO IPYTH UCIUIATHIIALL TIPUXO/a Y CBOje MMe, a
y KOPHCT OCHT'YpaHHKa HJIM OCUTYPaHHK KOjU caM 3a ceOe Tutaha onpuHoc.
OcHoBHIIa JOMPUHOCA 332 00aBE3HO COLIMjATTHO OCUTYPamhE je 3apajia, OJHOCHO
IJiaTa ¥ HaKHaJia 3apajie, OJJHOCHO TIaTe Y CKJIaly ca 3aKOHOM Koju ypehyje
paliHe OIHOCE, OMIITHM aKTOM ¥ YTOBOPOM O pajy, OAHOCHO PEeLICHEM Hal-
JexHor oprana. OCHOBHIIA TOPUHOCA 32 00aBE3HO COLIMJAIHO OCUTYPabhe
He yMmamyje ce 3a ofpeljeHu MpoIrrucany U3HOC, Kao IITO ce YUHH KoJl 00pa-
YyHa OCHOBHIIE Mope3a Ha 3apaje.Crore 1o kojuMa ce oopadyHasa u miaha
JOIPUHOC 3a: 00aBE3HO MIEH3MJCKO U MHBAIHJICKO OCUTYpame H3HOCH 26%);
3a 00aBE3HO 37PaBCTBEHO ocurypame uzHocu 10,3%; u 3a ocurypame 3a
CJIy4aj He3armocIeHOCTH u3HocH 1,5%.YKouKo je MUHUMaJIHA 3apajia Koja ce
ucmiahyje 3a0CIeHOM Marba OJ1 HajHHKe OCHOBHIIE 32 Tutahame ToprHOoCca
KOja ce MpUMEHbyje Ha JIaH HCIJIaTeé MUHUMAIIHE 3apaje, JOIMPUHOCH Ce
oOpauyHaBajy u niahajy Ha Ty HajHH)KY OCHOBHILY.

duckaiHe obaBe3e Mo OCHOBY pajia 3aXTeBajy eKOHOMCKY aHAITH3Y TPOILI-
KOBa TMOCJIOBama. Pajl je YunHMIIall NpOM3BOIbE, KA0 KAaITMTall i MPUPOIHU pe-
cypcu, Te GuckaiiHo onTepehemne pajia y3poKyje pacT TPOIIKOBA ITPOU3BOIIIHE,
IITO HApyIllaBa ONPUMAJTHY aJIOKAIlN]y EKOHOMCKHX pecypca mpousBohaua. Pa-
LMOHAJTHOCT OJIITyYMBaba IMOCIIO/IaBIIa y ycIoBuMa yBoherma nopesa Ha paj (L)
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MOCMaTPajMO Kpo3 cieiehn ClieHapHO:CaBpIICHO (YHKIIMOHUCAE TPIKHUIIITA,
ONTHUMAJTHH OOMM TPOHU3BOJIILE 1 YBOlSHb-E TIope3a Ha paJl.
Cnuxka 1. Veohere nopesa na pao (L)

Haguuma 4
SL1
Dy Do
W.C Sp
WiB
W1
SL1
Wy A
Sp
Lils 1 Komiauna paga
D, D, — xpuBa Tpaxibe paja,

S, S, — kpuBa nonye pasa;
W — uena pana;
L— xonuuuna pana;

VY3 jnate mpeTnocraBke, MOYeTHA paBHOTEX A Ce OCTBapyje y Tauku b,
e je ooum paja L, a Bucuna munnmanue 3apaje W . [louetna paBoTexka He
caJipXH rmopecko onrepehere 3apajie. YKOJIUKO y aHAIH3Y yBeneMo (uckamHe
obage3e (ropese u jorprHoce) Ha 1ieHy paja (y Bucunu CE) 3a cBaky jeuHuIry
palia, y3 yCIIoB Jia je HOCHJIAIl IOPECKOT TepeTa MOCIoaBall, TPOIIKOBH pajia
he mopactn na HuBO W, YBOhem:e nopesa yciioB/baa pacT TPOIIKOBA pajia rmo-
cnonasiia. [Tocnoasar kao HOCHIIAI TIOPECKOT TepeTa yBOhemeM rmopesa Ha paj,
caja uma 00aBe3y J1a 3aroCICHAMA HCTLIATH YTOBOPEHY 3apajly y BUCHHUW ,
anu 1 nopecky obase3dy y Bucunu CE. Jlakie, yBoheme mopecke o0aBe3e Ha
PaJi I0BOJIM IO pacTa TPOIIKOBA pa/ia 3a OCJI0aBIa, ca HuBoa W, Ha HuBo W,
To 3naun na uena pana (W,), canpxu nopecko onrepeherse 3apaze (CE). Pact
TPOIIKOBA PaJia y 1aJbeM BPEMEHCKOM OKBHUPY YCIOBHNE CMAHEHE TPAKILE 32
paJioM Ha TPXKHUIITY paJiHE CHAre 01 CTPaHe MOCIIO/IABIIA, OJIHOCHO, JI0 IOMepamba
PaBHOTEXKHOT HMBOA pajia ca L Ha L, jep je ycrocrasjbeHa HOBa lieHa pajia
cama W,.

[NoBehame TporkoBa paja ycien ypohema mopesa, U3 acnekra mocio-
JIaBIIa, JIOBOJIM JIO TYOHTKA €KOHOMCKOI OOraTcTBa, OTHOCHO JIO CMambCHa
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MoryhHOCTH HberoBor npoguTadbuITHOT ocoBama. L{usb mocoiasia je yBek
MakKcuMHu3aluja mpoduTa, a pacT TPOILIKOBA Pajia MPOIYKYje, /Ia CE OH U3 CTamba
eukacHe ajoKalMje pecypca rnoMepa y cyoonTuManny rno3uiujy. OBakBo
CTame je JIyrOPOUHO HEMPUXBATJBUBO 3a MOCJIONABIA, U OH he HACTOjaTH HE
caMo Jia CMamH Opoj 3arociIeHnx, Beh 1 J1a Ieo Topeckor TepeTa MpeHece Ha
3aroclieHe, Kpo3 MeXaHU3aM CMamberha 3apajie. Y TOM CMHCITY, TocioaBaly he
HACTOjaTH Jla MUHUMAITHY IIeHY pajia KOjy MOpa Jia UCTUIATH 3arl0CIICHUM PaIHU-
[IMa CMamb1 Ca HUBOA WL Ha HuBo W,. Ha 0BOM HHBOY, y Tauku A, T0CII01aBAI1l
OCTBapyje ONTHMAJIHY aJIOKAIU]y JBYJICKHX Pecypca i MaKCHMHU3Upa MPOQUT.
HberoBu yKyImHU TPOIIKOBH pajia KOjU cajpkKe MUHUMAIIHY 3apajay U nopes
Ha paJi ce cMamyjy. To 3Haum ja he mohu 10 moMepama KpUBe TPaKibe pajia y
HOBH PaBHOTEKHH MOJI0Kaj] D D, |, KOju NpaTH MCTOBPEMEHO CMaR:EH-E TICHE
paJia Ha HOBH PaBHOTEKHH TOJIOKa]j.3aIMOCIIEHOM 0CTaje CaMo M3HOC 3apajie OJ1
W, 1o jenuuunig paja, mro he MMaTH 3a MOCIENHIY CMArbEbE MOHYIE pajia
Ha HUBO L,. VI3 HaBeJIeHOT MOKEMO M3BECTH OIIIITH 3aKJbyYaK: ONOPE3HBAE
palia IOBOIM JI0 pacTa HUBOA TPOIIKOBA Pajia, IITO UMa 32 Pe3yJITaT OJUIyKy
MIOCTIOJIABIIA /] CMaFbU OpOj 3aIOCIICHUX.

5.2. Pagnomejica na mporcuuimy paoa

MuHuManHa HeHa paja u3 €KOHOMCKOT acleKTa MOXe POAYKOBaTH
IIO3UTUBHE U HeraTUBHE e(pekTe 3a mocioAaBla M 3anocieHe.l3 acnekra
[0CJI0/IaBIa, MUHUMAJIHA [IEHA PaJia MO>KE 3HAUUTH J1a je OHa 3HaTHO Beha ot
ncka3aHor u3Hoca.Pact uckamHux u 1pyrux o6asesa 1o OCHOBY MUHUMAIIHE
LICHE Pajia 3Ha4M JalpeBUCOKAa MUHUMaJIHA IIeHa pajia CMambyje 3al0CICHOCT,
a HIKA LIeHa paJia pe3yaTupa oapKambeM U PaCTOM 3aIl0CICHOCTH.

W3 acmekTa 3amociieHnX MUHUMaJIHA LIeHa pajga Tpeda na u3pasu
er3UCTEHIUjaIHH MHMHUMYM Yy YCJIOBHMa YI'POXKCHOCTH IIOCJIOBamba
MIPUBPEIHOr M CBAKOT APYTror cy0jeKTa, IITO Ce Of CTpaHe I0CJI0aBala
350ynoTpedspbaBa. MUHMMAaIHA 3apajla MOpa OAroBapaTH MOTPOIIAYKO]
KOPITH, OAHOCHO, OHa MOpa OUTH HAa HUBOY MUHUMAJIHE MOTPOLIAYKE KOPIIE.
[Tag MuHMMaITHE LIEHE pajia UCHOJ er3UCTeHLNjaIHOT MUHUMYMa yCJI0BJbaBa
naj OHyAE pajHe cHare U 00pHYyTO, pacT MUHUMAJIHE LIEHE paJia JOBOAHM 110
pacTa noHyJe paJHe cHare.

VY yciioBuMa clI000IHOT AETOBamka TPKUILTA PABHOTE)KHA [IEHa paja
W ycrniocTaBuia Ou ce y MpeceKy KpUBa IOHYJIE U TPAKIbE 3a PasioM, NpH
HMBOY 3an0cneHocTuL,. Ilpumena 3akoHOM peryicane MUHUMAITHE 3apaje,
MIPOAYKYje IPOMEHY yCJIOBa PaBHOTEXE.

MuHuMaIHa LeHa pajaa ycioBuhe pacT HOHyAE paja, alyd U Haj
TPaXK-€ I0CI04aBLa 3a pagHOM cHaroM.Beha MuHMMAaIHa [IeHa paja MoAnKe
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HUBO TIOHYJI€ pajiHe cHare Ha L, jep cBu »ene Heku o 00sbe Tahenux
nocyioBa.MeljyTrM, TakBa 1ieHa pajia je HeMPUXBaTJbHBA 3a IMOCIIOABIIC, TC je
Opoj mocosa 3a Behy neny pana camo L,.13 acniekTa Tp)KUIIHE paBHOTEXKE,
IpUMeHa MUHIMAITHE [IeHe paJia, IOBOJIH JI0 HecKJaia u3mely monyue pajaHe
cHare onpehen HuBooM L, n cTBapHOT 00MMa TpaXbe ToCI0aBIa oapehen
nuBoom L,.Kana je nonyna nsnaa HuBoa notpeda japiba ce He3amoCIeHOCT,
OTHOCHO TP KUIIHHU BUIIAK pagHE CHaAre.

Cnuxka 1. Veohere munumanne yene paoa

Ilopen HaBeneHOr, Ap)KaBHA PETyJaTHBA MUHUMAIHUX 3apaja uma
U MO3UTHBHE e(heKTe, HApOUMTO 3a PaJIHy CHAry Koja je 3ajprkaja 1mocao.
3amocnenu Ha Kpajy umajy Behe sapane onpehene nuBoom W, ,koju je
HEIITO BUIIM y OJJHOCY Ha HMBO 3apajia 3armocjieHuX npe yBohema cucrema
MHWHUMAJIHUX 3apaja.

5.3. Mozyhnocmu oa ce nonpagu cmaree Ha MPIHCUUINLY PAOA

Crame Ha TpxxumTy paga 2017. ronuHe jepellaTHBHO HETIOBOJHHO.
Benuka He3anocieHOCT MpeAcTaBiba jelaH O] OCHOBHHMX Ipobiema ca
KOjUM C€ HOCH CPIICKa IIPUBPE/Ia O] IIOUSTKA TPAH3ULIU]e, KOjU C€ APACTHUHO
MOropIIao ycies riodajine eKOHOMCKE Kpu3e Koja je Hactynuia 2008. ronuse,
a ca 4YMjUM ce TocliearIiaMa CpIicka IMpUBpesa joll YBeK HUje u30opua.
Crorma He3aIoCICHOCTH je IpeMa 3BaHMYHO] CTATUCTHUIM nopacia ca 13,6%
n3 2008. rogune Ha 23,9% 2012. ronuHe, 7a OM HAKOH Tora Iodesa 0Jaro jaa
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majia, ¥ y OBOM TpeHyTKY kpehe ce Ha HuBoy o1 14,6%.2HeymocieHu JbyACKH
pecypcu cTBapajy BEIUKY pa3jiuKy uM3Mel)y MOTEHIIMjaTHOT U CTBApHOT
OpyTo jpomaher mpou3Boja, MTO MPUBPEAH MPEICTaBIbA BEIUKH TPOOIEM,
a CPIICKMM BIIAaCTHMa BEJIMKH U3a30B.

Benuka He3amocneHocT cTaBjba paJHUKE Ha TPKUIITY pajia y Beoma
HETOBOJbaH IOJIOXKA], jep UM KOHKYPEHTCKH MPUTHCAK o0apa HUBO 3apaja.
Cama yumeHHUIIA JIa je MUHUMaJTHa HEeTO 3apajia Kojy MPOIHCY]je 3aKOHOJaBaIl
Ha HUBOY 0] 0KO 21 — 23 Xuspajie TuHApa MECEYHO, TOBOPH JIa je TPXKHUIITHA
3apaja 3a nojeauHe npodecuje U ucmnoa Tor HuBoa. Ca OBaKO HUCKUM
3apajiamMa paJHHUIM HEe MOTY Jia 00e30e/ie HU MUHHUMYM C€I3UCTEHIIH]E 3a
ceOe U CBOjy MOPOJIHILY.

WHCTUTYT MUHHMaTHE 3apajie caM o ce0M cTBapa IOJICTUIA] H
paJHUIIMMA U TIOCJIO0IaBIIMMa, KPO3 Kpeupame HeTaTUBHUX T10jaBa3a lEeroBO
nzberaBame. OBO ce OjBHja HA BPJIO jeHOCTaBaH HAYMH: IMOCJIOAABAII
ucrahyje paIHUKy IpeKo padyHa MUHUMAIHH U3HOC 3apajie KOjH JipiKaBa
rapaHryje, alld HAKOH Tora paJHHUK Bpaha mocioaBIly JIeo 3apajie y TOTOBOM
HOBITY, YMMe ce 3apajia Bpaha Ha CBOj PaBHOTEKHU HHBO.

Honatau nopemehaj Ha TPXKUIITY CTBapajy MoOpe3u U AOMPUHOCH Ha
3apajie pagHuka. Ha MUHUMalIHY HETO-3apally Kojy paJHUKy rapaHTtyje
JIp’KaBa, a Koja u3Hocu oko 21 — 23 xuibaje auHapa, miahajy ce naxOuHe
KOje IIeHY pajia Kojy miaha nociozasal (OpyTo-3apajy) MonuKe Ha HUBO OJT
oko 29-32 xuspasie quHapa, nakie 3a 35%. OBo jg0BOaM J10 T0jaBe paja Ha
[[PHO: TIOCIIO/IABIIM HE TPUjaBJby]jy paJHHUKA, OJHOCHO He yrnahyjy My mopese
HU JIOTIPUHOCE, U TO y3 NMpehyTHyY carflacHOCT caMUX paJIHUKA.YCIEUTHO
u3berapame miahama nopeckux odaBe3a JOHOCH MoCIoIaBIMa MoryhHoCT
noctusama Beher o6nMa mpon3Bomke, 300T CMamkEbha TPOIIKOBA TPOU3BOILE.
TpoIIKOBU TPOU3BOIHE CY CMACHH KAo pe3ysiTar Kopuiihewa jeQTHHI]e
paJiHe cHare, OTHOCHO IIeHa paJiHe cHare He caapiku (uckanHe obasese. Mcro
TaKo, ¥ PaJIHULIM 3a CBOj paJl 0CcTBapyjy Behy HakHajy Ha UMe Heriahama

23 MakpoekoHoMcKa Kpetama y Cpouju, (jyr 2017). Haponna Ganka CpOuje, 3BaHUYHHU
HHTEpHET cajT: https://www.nbs.rs/internet/latinica/18/18 3/prezentacija_invest.pdf. Cajty
npuctyrbero 7.jyna 2017. rogune. O30nibHE CyMEI€ y 3BaHHYHE CTATHCTUUKE IOJATKe
puaetu kox: [lerposuh, [TaBne; Bpuepesuh, [lanko; Munuh, Cno6onan (2016): Exonomcku
OIIOpaBakK, 3armocieHOCT U (uckanHa koHcomunanuja: [loyke uz 2015. ronuHe u U3niieau 3a
2016. u 2017. romuny. Exoromura npedyseha, rox. 64, 6p.1-2 (Bep3uja o0jaB/beHA Ha CajTy
@uckannor casera  http://www.fiskalnisavet.rs/doc/istrazivacki-radovi/FS%20radni%?20
dokument%20-%20KBF%202016%20SRB.pdf). Cianuno un: Bpuepesuh, [lauxo; Apcwuh,
Mutojko (2013): YTHiaj Henoy31aHOCTH CTAaTHCTHYKKX IT0JaTaka Ha KPEHpambe eKOHOMCKE
nonutuke y Cpouju. Keapmannu monumop, 6p. 35, 71-72.
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¢duckanHux obasesa. [Ipema Hekum nporieHama, y Cpouju oko 600.000 sy au
paau Ha 1pHO,>* IITO TOBOPH O OTPOMHOj pa3Mepu OBOT mpobiema.?

MoryhHOCTH AprKaBe Jia MOMPaBHU MOJI0Kaja paJHUKa OCTOje, ATy Cy
orpannyere. [logn3ame HUBOA MUHUMAITHE 3apa/ic MOMPAaBHIIO OH TIOJI0KA]
3ar0CJICHUX paJIHUKa, aJli OM BUXOB Opoj OMO cMambeH, 0JHOCHO noBehaa
OW ce He3aMoCIICHOCT. 3aT0 je peliemke Moryhe TpaKuTH caMo Y CMambUBamby
nopeckor onrtepehema 3a 3anocieHe pajHuke. Ha pauyH cMamema mopeckor
ontepehema Moxe nohu 10 onpeljeHor pacTa HeTO-3apajia y 3aBUCHOCTH
0] eJTaCTHYHOCTH. AJIM YaK U Jia 1o Tora He nohe, mojegrunuhe paa kao
(akTop MpPOU3BOJIKHE, YUME Ce HeroBa mpoaykruBHocT noBehasa. Takohe,
KpO3 CMamemhe TPOIIKOBa paja koje ruraha mocionasai qohu he mo pacra
YKYITHE 3aII0CJICHOCTH Y 3eMJbH. Mama IieHa paJia Kojy 1miahajy mocioaaBiuu
y3 BehHr HUBO 3alOCIEHOCTH pecypca Ha JyXH pok noBehaBa edrkacHOCT
yuTaBe qoMahe MpoOU3BO/KE, Ka0 M KOHKYPEHTHOCT nomahinx mpowusBoaa
Ha MelhyHapomgHoM Tpkumty. OBO cTBapa IMpEeTIOCTaBKe 3a pacT OpyTo
nomaher npousBoaa, yume hie ce monoxaj CBUX €KOHOMCKHX CyOjekara y
3eMJbH MOOOJBIIATH.

Wnak, Ha xpajy Tpebda pehu 1a cmamerme nmopeckor onrepehema paga
Hehe omoryhuTu 3Ha4ajHO TOOOJBIIAE KUBOTHOT CTaHap/1a CTAHOBHUIIITBA.
OcHOBHM MPOOIIEM CpIICKE PKaBE jecTe MPErjioMas3aH jaBHH CEKTOpP. YKYITHH
jaBHU pacxoau 2016. romguHe npoiewmenu ¢y Ha 46,3% Opyto gomaher
npou3Boza. OBo IpecTaBIba MPEBEIUKO onTepehemne Koje MpeTH Ja yryn
CPIICKY IpUBpeay. Y TOM CMHCIY, JIyTOPOYHO peliemhe Tpeba TPaKuTH y
paavKaIHOM CMamehy jaBHUX pacxoza. DuckaiHoM cTparerujom Brane
Cpbuje, muanupano je na ce y nepuoxay oz 2016. no 2018. ronune jaBHU
pacxonu cmame Ha 40,8% OpyTo momaher mpou3sBoja, OXHOCHO 3a 5,5
IPOIICHTHA TIOCHA,?® IIITO U3 aCMeKTa ONTUMAIHOCTH YIPaBJbalbha jaABHUM
CEKTOPOM TIpe/ICTaBJba 100py OMITYKY.?

24 Tlaynosuh, Cama; Kocanosuh, Pajko (2009): Cusa exonomuja. ITUC, PERC, Beorpan, 13.
25 Munomesuh, ['opan (2009): [Topecka eBasuja y Penyonunu Cpouju. bezbeonocm, MYTL
PC, Beorpan, rox. 51, 6p. 1-2, ctp. 262 (254-274). O y3ponumMa U ycioBUMa (PUCKAITHOT
kpumuHAIUTeTa BUaetH jour: Kymuh, Mupko; Munomesuh, ['opan; Munammuosuh, Cphan
(2011): Puckamun xpumuHanuretr y Cpouju. Muoycmpuja, ron. 39, 6p.4, crp. 293-306;
Munomesuh, Topan (2005): ITopecka xpuBmuHa nena. bezbeonocm, MYII PC, Beorpan,
ron.47, 6p.4, crp. 616-631; Munomesuh, I'opan (2002): KpuBnuno neno m3beraBama
mwiahama nopesa. bezbeonocm, MYII PC, Beorpa, ron.44, 6p.6, ctp. 910-925.

26 Bnane Penyonuke Cpbuje: @uckarna cmpameeuja 3a 2016. 2oouny ca npojekyujama
3a 2017. u 2018. eoouny. 2. neuembap 2015. rogune, ctp. 35. MuHucTapcTBO (DUHAHCH]A,
3BaHUYHU HUHTEPHET cajT: http://www.mfin.gov.rs/pages/article.php?id=11753. Cajty
npucTyIubeHo 25. mapra 2016. rogune.

27 Wako je oBaj miaH Brane HadenHO OLEHMO Kao mo3uTHBaH, DUCKAIHU CaBeT je U3HEO
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6. 3akspyuak

MuHuMaiHa 3apaja jecTe u3pa3 COIHMjaIHOT cTapama JApKaBe O
CTaHOBHHMIITBY, aJId ¥ U3pa3 OATOBOPHOCTH TOCIIOABIIA IIPEMa 3aMIOCIICHOM.
3amocCiIiCHOM ce 3aKOHOM O pajly TapaHTyje PaBo Ha MUHUMAJIHY 3apajy 3a
OCTBapeHH paj ¥ BpeMe MPOBEICHO Ha paay.MuHuMaNHy 3apany oapehyjy
COLIMjaJTHH NapTHEepH Y OKBUPY COIM]jaIHO-EKOHOMCKH CaBETa.YKOJIUKO CE
JIOTOBOP HE TIOCTUTHE, 0 MUHUMAJTHO] 3apajii ojuiyudyje Brana.

BpyTto Munumasna 3apaja ce yrephyje yBehameM HeTO U3HOCA 33 IOPe3
Ha JI0XOJIaK rpaljaHa u 3a JONPHHOCE 32 COIMjaTHO ocuTypame.[IpakTu4Ho,
Ha MUHHMAIIHY 3apay of oko 21 — 23 xusbane auHapa, iminahajy ce naxxonne
KOje IIeHY pajia kojy miaha nociozasal (OpyTo-3apajy) MouKe Ha HUBO OJT
oko 29-32 xuspane nquHapa.OBO 3HAYM Jia MOPE3U U JONpPUHOCH yBehaBajy
MHUHUMAJIHY HETO-3apaay 3a 35%, MITO je UTEeKaKo 3HauajaH MPOICHAT Y
OBOM CJIy4ajy.

Berka He3aIocIeHOCT, TOMYT OBE Koja mocToju y CpOuju, mpecTaBiba
(haxTop KOjH yTHYE HATI0]aBy CHBE EKOHOMH]E, y KOME ITOCIIOIaBIIU IPUMOPaBajy
pajHuKe J1a ce OJpudYy MpaBa Koja UM Jp)KaBa 3aKOHOM rapaHryje.y ToMm
CMHCITy, yroBapa ce He)opMaHH paJHH OTHOC IJie ce paaHUKy ucriahyje
3apajia Koja je HuKa 01 3aKOHOM ITPONMcaHe MUHUMAITHE 3apee, He yiiahyjy
My c€ JIONPUHOCH 3a COIMjaJIHO OCHTYpame, a U JipkaBa je yckpaheHa 3a
MPUXOJIC TI0 OCHOBY Iope3a Ha Joxojaak rpahana. OmrreheHu cy u apyru
MIOCJIOJIABIM KOjH MOCIY]y IO 3aKOHY, jep TpIe HeJl0jaIHy KOHKYPEHIH]Y OJT
CTpaHe ,,CHBOT* CEKTOpa Koju 300T jepTHHUje pajHe cHAre UMa jepTHHU]Y
IIeHy IPOM3BO/IA MIIH YCITyTa.

HpxaBa HE MOKE€ JOMUHAHTHO J1a YTUY€E HA TPKUIIHU PE3YJITAT, alld
MO ITPEKO MPABHOT CUCTEM Jia Ta y oJpeljeHoj MepH Kopuryje.Jeqan o1 HaunHa
CBaKaKo je CMamheHhe MUHUMAJTHE IICHE Pajia, KOjoM fie ce TIoropIiaTH moJioxkaj
3aloCiIeHUX pajiHuKa, ainu he ce moBeharu 3amocieHocT.J[pyra moryhHocT,
KOja je Ousia mpeMeT pa3Marpama OBOT Pajia, jeCTe CHHIKABAKE MOPECKOT
ontepeherma Ha 3apajie.3a TO CUTYPHO MOCTOjJU TIPOCTOP, jep je TPEHYTHO
nopecko onrepeheme o1 35% Ha MuHEMaIHy 3apany.CHIKaBamkEeM IOPECKOT
ontepehea Ha pajl, CTBapajy ce YCIOBH 32 CHH)KEHE CTOIIE HE3aIOCICHOCTH
u nosehame cTomne pacta OpyTo nmomaher npoussosaa. CMambUBame OYESTCKUX

pe3epBe npemMa peasHuM MoryhHOCTHMA 33 FbeTOBO OCTBApEHHE, TE je MPOIIEHHO J1a O Tpedaiio
OYEKMBATH Peali3alijy TeK OKO MOJIOBUHE TUIAHUPAHUX YIITENA, OJHOCHO CMAbEhe JaBHUX
pacxoza 3a oko 2,5 nponentHa noena bJ{I1-a. ®uckanuu caser: Oyena Quckanne cmpamezuje
3a 2016. 2o0uny u npobnemu y cnpogohersy cmpykmypHux peghopmu, 2. Mapt 2016. ronune,
3BaHMYHU HHTEpHeT cajT: http://www.fiskalnisavet.rs/doc/ocene-i-misljenja/2016/Ocena
Fiskalna_strategija_i_strukturne reforme.pdf. Cajry npucryrmseno 25. mapra 2016. rogune.
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pUX0JIa U TpUXo/a (OHI0BA COIMjaITHOT OCUTYpamba Tpeda KOMIIEH30BaTH
CHUXKAaBambEM MOPECKHUX pacxojia, KOju Cy TPEHYTHO Ha M3Y3ETHO BUCOKOM
HUBOY U H3HOCE 0KO 46,3% OpyTo momaher mpou3Boa.
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ECONOMIC ANALYSIS OF MINIMUM
PRICE OF WORK IN SERBIA

Summary

The paper deals with the concept of minimum labor costs. In the first
place, a legal analysis of this complex legal institute was provided, with
a strong influence on the development of economic relations in the labor
market, and indirectly on the market of products and services. Then, the
economic analysis of the institute is approaching. The accent is placed on the
effects of tax obligations payable on the minimum wage, specifically the tax
on citizens’ income and contributions for compulsory social security. It was
concluded that reducing the tax burden on work would create the conditions
for lowering the unemployment rate and increasing the growth rate of gross
domestic product. Reducing budget revenues and income of social security
funds should be compensated for by lowering tax expenditures, which are
currently at an extremely high level.

Key words: minimum wage, minimum labor cost, labor market, labor
law.
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TPUBYHAJIOM CABETA EBPOIIE

Ancmpaxm: Y pady ce pasmampa opeanusayuja AOMUHUCTIPAMUBHO2
mpubynana Casema Eepone, xao cneyujaruszoganoe paonoe u
coyujannoe cyoa 3a cydcoenuKe 08e UHMepHAYUOHAIHe OpeaHu3ayuje,
me npoyedypa 3aumume cOYUjaiIHo-eKOHOMCKUX Npasa npeo ruM,
KAo u MOMUBU UHCIUMYYUOHATUZAYU]Ee AOMUHUCTNIPATNUEHO2 MPUOY-
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1. YBox

CappeMeHe JpyLITBEHE OJHOCE Y 3HAUajHO] MepH Je(DUHHUIIIEC TPOIIEC
rrobanu3aimje, Koja yclioBjbaBa pacT 0poja MmehyHapomHUX opraHnu3aiuja u
TEHJICHIIH]Y IHUPEHa lHUXOBE HAIJICKHOCTH, IITO 32 MOCICSTUIY UMa CTATHO
noBehame Opoja 3amOCIeHUX Y TUM OpraHu3anujama, Te ce OlpaBIaHO
[IOCTaBJba MUTAKE 3AIUTHTE COLHUjATHUX M EKOHOMCKHX IpaBa jaBHHUX
cnyxOeHuKa y Mel)yHapoaHUM opraHusaiujama, mpu 4eMy Tpeda UMatu
y BHJIY JIa C€ BaJhbaHa 3allTUTA IpaBa He MOXKE OCTBAPUTH 0e3 aJleKBaTHUX
CYACKHX TpoIenypa, a HajaeIOTBOPHHja CyJCKa 3alITUTa COIIHjaJTHO-
CKOHOMCKHX ITpaBa ce 0CTBapyje KPo3 CIEI1jaT30BaHO CY/ICTBO 3a PelliaBarbe
PajHMUX U COLUjaTHUX CIIOPOBA.

VY eBpONCKMM OKBUpHMA jelHA Of Haj3HAuajHUX MehyHapomHuX
opranusanuja cakako jecte Caser EBpore, a nmpaBocy/lHa HHCTUTYaIHja
KOja NITUTH COIMjaTHO-EKOHOMCKA IpaBa 3aloCiICHUX KOJU CY Y paJHOM
OJTHOCY Ca TOM WHTEPHAI[MOHAIIHOM EBPOICKOM OPraHH3allijoM jecTe
AnmunuctparuBan Tpubynan CaBera EBpore, koju pemiaBa pajaHe U
COLIMjaJIHE CIIOPOBE HABEACHUX JABHUX CITYKOCHUKA M BbUXOBOT [10CIIOIaBIIA.
[Ipn yemy, pagHu CIOPOBH, Kao MoceOHa BpcTa APYIITBEHUX CyKoOa
NPOU3alINX M3 BplIeHka moapeheHor paga U ocTBaprBama IpaBa y Be3n
ca TakBUM PaJioM, U COI[UjaIHH CIIOPOBH, Ka0 MoceOHa BpCTa JIPYIITBEHUX
CcyKko0a TpOM3alInX U3 CTamka COIHjaTHe MOTpede W OCTBApHBama MpaBa
Ha COIMjaJIHy TpecTalujy, 300r CBOje HarJIalleHe COIMjajiHe JUMEH3Hje
MPeICTaBIbajy CyIITUHCKU U3BOP HACTAHKA, [I0CTOjaba U ()yHKIIMOHUCAHA
AJMUHHCTPAaTUBHOT TpUOyHaJIa, y CMHUCITY HYXHe peakuuje CaBeta EBpore,
Ka0 OpraHu3alifje Koja je je/iaH oj1 CTy0OBa €BPOIICKOT COIM]aJIHOT MOJIeJIa,
300T Yera u Ha JIMYHOM IIpHMEpY Tpebda Ja MoKa)ke MPUBPKEHOCT UACjH
COIMjaTHE IEMOKpaTHje, COIMjaTHE IIPAB/IE U 3aIITUTE Ol TUCKPUMHUHAITH]E.
Iopen Tora, jeman o MOTHBA YBOhema ATMUHHCTPATUBHOT TpUOYyHAIIA
cBaKako jecte u o0esz0ehuBame nmyHurera Casety EBpone on cynckor
npolecynpama y HallHOHAIHUM MTPaBOCY THUM CHCTEMUMa, y CMHCITY 3a0paHe
yTBphuBama pagHonpasHe oaroopuoctu Casera EBpore nmpema meroBum
JaBHUM CITY>KOSHHITMMA TIpe]l HAIIMOHAJIHHUM CyAOBHMa, oqHOCHO CaBeT
EBpomne je mHCTUTYIHOHATN3AIINjOM A IMUHUCTPATHBHOT TpHOyHasa, Kao
CBOjEBPCHOT PAJIHOT ¥ COIMjAITHOT CyJa, OITOBOPHO HA PUMEI0E Koje Cy MY
ynyhuBaHe ja leIrOBH jaBHU CITY>KOCHUIIMMA HE Y>KMBajy IPaBoO Ha IPUCTYII
Cyqly, Kao OMTHE KOMIIOHEHTE IpaBa Ha MpaBU4yHO cyheme, 3amTuhenor
onpenbama EBporicke KoHBEHITH]E.!

1 A.M. Thevenot-Verner, ,,[’érosion de 1’obligation, pour les Etats membres, de garantir
le droit d’accés au juge au sein des organisations internationales ?*, Chronique Droit
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2. Opranusanmja v NOCTyNaK npeja TpudyHaaIom

AJMUHHCTPATUBHH TPHOYHAI j€ He3aBHUCHA ITPABOCYIHA HHCTUTYIIH]a
Cagera EBpore, ocHoBana 1965. ronune, ca cequmreMm y Ctpa3oypy, Had-
JIeKHA 32 pellaBamke PaJHUX U COMjATHUX CIOpoBa n3Mel)y 3amocieHuX y
nHctuTyunjama CaBeta EBpore n bbUXOBUX MOCIIOaBaIa, Kao 1 32 PEIIaBambe
PaJHMX M COLHUjaTHUX CIIOPOBa U3Mel)y 3amocieHnX y HHCTUTYLHjaMa Koje
cy y Be3u ca CaBetoM EBpone u BHUXOBHX IMMOCITIO/aBalla, MO YCIOBOM Jia
TaKBe HHCTUTYIIM]E YTOBOPE HA/IJIOKHOCT A JIMHHUCTPATHBHOT TpHOYHaIa ca
Caserom EBporre, kao 1mTo je To yuunmia Pa3sojua 6anka Casera EBporne.”
Pedjy, AnMuHHCTpaTHBHU TPUOYHAI je paJHU U COIMjalIHU CY[l 32 jaBHE
ciryx0enuke Caseta Epore.

VY pany oBor TpuOyHala yuecTByje IECTOPO CYAHja U TO: TPEACEAHNUK
Beha 1 3aMeHUK npejiceiHrKa Beha, koje Oupa EBporicku cy/1 3a Jbyjicka mpa-
Ba, Mely TUIIMMa KOjU BPILIE HITU CY BPIIMIIN CYIHjCKY QDYHKIIH]Y Y ApiKaBama
yinanunama Casera EBpone uin y HekoM JIpyrom meljyHapoIHOM CYICKOM
TeIy, ca U3y3eTKOM aKTHUBHHX Cy/ija EBpOIICKOT Cy/ia; Kao U [BOje YIaHOBA
Beha u 1Boje 3aMeHunKa wiaHoBa Beha, koje Oupa Komuter Munucrapa Caseta
EBporne, Mmely nmpaBHUIIIMA WU APYTUM JIMLIIMMA O] YTJIENa, Ca BETUKHUM HC-
KYCTBOM Y OOJIACTH yIipaBe. AAMHUHHUCTPATHBHU TPUOYHAJ cynu y Behy on
Tpoje npodheCHOHATHUX Cy/IH]ja, KOjuMa MaHaT Tpaje TpU T'OUHE, a Cyuje
MOpajy OUTH Ap)KaBJbaHH PA3IUIUTUX APKaBa dIaHUIA.

AJIMUHUCTpAaTUBHU TpUOyHal WMa CBOjy CTPYy4HY CIyXOy,
CeKpeTapHjaT, KOju C€ CcacToju OJ CeKpeTapa M 3aMEHHKa CeKperapa,
koje oupa I'enepannu cexperap Caseta EBpone HakoH KOHCynTaluja ca
npeacenaBajyhum TpulyHasa, a Koju Mpykajy CBaKy BPCTY CTPYYHO-TEXHHY-
Ke nmomMohu cyaujama TpuOyHaa v MpeACcTaBsbajy KaHal KOMYHHKAIU]e ca
TpUOYHAJIOM, IIPH Y€MY CY 3a CBOj paJi OATOBOPHHU MCKJBYUYNBO TpHOyHaTy.*

CyackoM NOCTYIKY mpe A IMUHUCTPATHBHAM TPHUOYHAIOM MPETXOAH
o0aBe3Ha (paza MpeTXOJHOr YNPABHOI MOCTyMNAaK 3apaj] MOKyIlaja MUPHOT
peuiewa criopa (administrative-complaint stage). YKOIUKO MOKYIIIaj MUPHOT

International Public, 2015; A.M. Thevenot-Verner, The right of staff members to a Tribunal
as a limit to the jurisdictional immunity of international organisations in Europe,
http://www.coe.int/T/AdministrativeTribunal/Source/Article AMTW 2014.pdf , 24.06.2017.

2 http://www.coe.int/T/Administrative Tribunal/Source/Article_Tribunal en.pdf, 05.06.2017,
http://www.coe.int/T/AdministrativeTribunal/Source/Accord TACE BDCE.pdf, 25.06.2017.

3 Statute of the Administrative tribunal of the Council of Europe - Statute, un. 1 — 3,
http://www.coe.int/T/Administrative Tribunal/WCD/status_en.asp, 20.06.2016.

4 Rules of procedure of the Administrative tribunal of the Council of Europe - Rules of
procedure, an. 3 — 6,

http://www.coe.int/t/administrativetribunal/WCD/rules _en.asp, 26.06.2017.
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pelema cropa He ycrie, CyJACKH MOCTyIak mpej TpuOyHaioM ce mokpehe
TY>XK00M, K0ja ce Mopa moguhu y mpeKTy3uBHOM poKy o 60 nana, mpu 4emy
MOJTHOCHIIAI TYKOE MOpa JTOKa3aTH MpaBHU HHTEpeEC 3a Boheme cropa, Kako
O0u ce TpUOyHaNl YIIYCTHO Y MEPUTOPHO OJJIyYHBamkhe, a y CynpoTHOM he
Tyx0a OuTH oxbaueHa, Mpu 4eMy HUje mpeaBuljeHo 00aBe3HO agBOKATCKO
3acTymname U Takce ce He Harutahyjy. Tyx0a HeMa CyCIieH3UBHO JIEjCTBO, alu
Ienepannu cexkperap Caera EBporie MOXke OIJIOKHTH JIEjCTBO OCIIOPEHOT
akra.’

CyJicKH TIOCTYTAK ce cacToju o1 Be (hase: MUcaHe U YyCMEHe. Y TOKY
nucane (aze cTpaHke pa3Memyjy MOJHECKE Yy KOjUMa U3HOCE CBOja MpaBHA
cXBaTama W yKalyjy Ha OUTHE YHILEHUIIE, a Y TMPHUJIOTY THUX MOJHECaKa
JOCTaBJbajy PEJICBAHTHY MUCAHY JOKYMEHTAIU]y U MpEMIaxy U3Boheme
IpyTUX J0Ka3a, MpUu 4yeMy TpUOyHas cTpaHkama, mocebHo I'enepaanom
cekparapy Casera EBpore, kao mpencTaBHUKY IOCIIOAaBIIa, oapehyje
KpaTKe POKOBE 3a Mpely3uMarme OBUX MPOIECHUX pajiibu. YcMeHa (a3za
oJIpa3yMeBa, Mo MpaBmiTy, 00aBe3HO OJIp)KaBakh-¢ yCMEHE U jaBHE pacIipase,
Ha K0jOj ce M3BOJIE I0Ka3H CaclylIalbeM CTPaHakKa u CBeJ0Ka, T€ CIPOBOheme
BCIITAUCHA, KA0 U YHUTALC MMHUCAHUX UCIIPpaBa, IpU YEMY TpI/I6yHaH nMma
oBnamhema Jia TpaXkH oJ CTpaHaKa Jia JIocTaBe J0JaTHY JIOKYMEHTaIUjy Koja
je ouTHa 3a mpecyheme. Y TOKY CYICKOT IMOCTYIKa Tpehe 3amHTepecoBaHO
JIMIIE, KOje IOKAXe CBOj MPABHU HHTEPEC JIa YUECTBYjE Y CIOPY, MOXKE CTYMTHUTH
y MOCTYTAK Y CBOjCTBY yMelaua, a Behe TpuOyHaia MOXKe OUTYYHTH J1a CIOjU
BHUIIIE CPOAHMX MOCTYyTAaKa y jenaH. HakoH cripoBeeHOT T0Ka3HOT MOCTYIKa
TpuOyHaJI 3aKJby4yje pacipaBy, Te npucryna ¢asu Behama y k0joj ce nmpecyna
JIOHOCH BehiMHOM TJ1acoBa 4jiaHOBa Beha, a HAKOH Tora TpuOyHal 00jaBibyje U
JIOHOCH OJTYKY, TIPH YeMY Ce MPEIHC Mpecyie ca 00pa3iokemheM I0CTaBIba
crpankama. [Ipotus npecyna TpubyHaa HUje npeaBul)eHo mpaBo Ha xkanoy.t

3. Cyacka nmpakca TpudyHaJia

MepoaaBHO IpaBo Koje IpuMerbyje AAMUHUCTPATHBHU TPHOYHAT jecTe
no3uTHBHO TpaBo Caseta EBporie, koje ce Tymaun y 1yxy onmrenpuxsaheHux
MpaBHUX NPUHIINIIA, CATIIACHUX MPUHIUTIA HAIIMOHATHUX IPABHUX CUCTEMA 1
MehyHapoaHe mpakce y 001acTu ¢y >k0€HUYIKOT IIPpaBa, Kao U Cy/ICKe MpaKkce
y morjieay MyhyHapOaHUX JaBHUX CIIyKOeHHKa.

Cyncka mpakca TpuOyHasa ce yriaBHOM 0aBHiIa KIACHYHHUM ITHTalbIMa
PagHOT ¥ COLMjAJIHOT MpaBa, Kao IITO Cy OLleHa 3aKOHUTOCTH IpEecTaHKa

5 Statute, un. 5, Rules of procedure, un. 11 - 13
6 Statute, un. 9 — 12, Rules of procedure, un. 14 - 37
7 http://www.coe.int/T/Administrative Tribunal/Source/Article Tribunal en.pdf, 05.06.2017.
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paJHOT OJHOCA W TMPEMeEITaja 3aMoCIeHUX, YTBphUBamke paIHOMPABHOT
cTaTyca 3amnocieHuX Ha ojapeheHo Bpeme, ncniara npuMama U3 pajHor
OJTHOCA, CTHIAFhC¢ MpaBa HA HOBUAHA JaBarba W3 CUCTEMa COIHjallHe
CUTYPHOCTH, JMCKPUMHHAIIMjAa HAa PaJy U Yy BE3W ca PaJioM U cl. Y Be3n
ca HaBeJCHUM, OUTHO je uctahu aa mako mnpecyne AJIMHHUCTPATHBHOT
TpuOyHasa He MOJJIeKY KOHTPOJIM O cTpaHe EBporickor cyna 3a Jbyjacka
npasa Casera EBporie, ouryke TprOyHalia cBakako Tpeda Ja Oyy y ckiaay ca
CyJICKOM TpakcoM EBporickor cyjia, 003upoM Jia JOCTUTHYTH HUBO 3alITHTE
npasa oj] cTpane EBporckor cyna, moceOHO mpaBa Ha IPaBUYHO cylheme, mo
NPUPOAM CTBapH Tpeba ja ykuBajy u jaBHu ciykOenniy Casera Espore.®
Ja 6u ce 1oOuo oAroBOp Ha MUTaE Ja JH je CyAcKa Mpakca TpuOyHaa
Jlopaciia TakBOM 3aJIaTKy MOTPEOHO je aHAIU3UpaTH Mpecy/ie TpUOyHaa.

Hauwme, y npeamery Kacanou npomue I'yeepnepa Pazsojue 6anxe
Casema Eepone’® Tyxuniba je 0mia cinyx06ennk PasBojue 6anke Casera
EBporne y pagHoM ofHOCY Ha ofipel)eHo BpeMe oJ1 TP TOIMHE, Ka0 TPOOHOM
MEPUO/LY, & 3aCHUBALE PAJTHOT OTHOCA HA HeoIpel)eHo BpeMe 3aBUCHIIO je Ot
OLICHA FleHHUX MIOCPEIHO U HEMOCPeIHO HaapeheHnX. Y KOHKPETHOM CI1y4ajy,
TYUJba je TBPAUJA Cy JIOIIe OlieHe Koje je MoOuia 3a cBOj paj y OaHuu
MOCJIeIMIIA TUCKPUMUHAIIH]E, a KOJy je YCIIOBUIIA FheHa KPUTHKA Ha PaJi CBOT
Hazpel)eHoT, Tj. KpUTUKE KOjy je YITYTHJIa Ha OJHOC HaapelheHoT mpemMa 1b0oj U
BEHOM Pajly, IPU YeMy CY JIOIIE OIIEHE PE3yJITAT MUCAHOT MUIILbEHA KOje je
BeH HaJipel)eHn 1ao 3a IeH pajl, a Koje MUIILIbEHHE j& 3HAYaJHO MPOMEHEHO Y
HETraTHBHOM CMUCITY HAKOH ITPeIMETHUX KpuTHKa. Ca Apyre cTpaHe, Ty KeHa
0aHKa je ocriopaBalia TAKBE HaBOJIE TYKUJIauKe CTPaHe U M3HENa je MpaBHO
CXBaTame Jia TpHOyHaJ HEe MOXE 3aJa3UTH Yy T0JbE JINCKPEIIHOHE OIICHE
rocionasia. MehyTuM, A TMAHUCTPATUBHU TPUOYHAJ C€ M3jaCHHUO Ja y
KOHKPETHOM CJTy4ajy IIOCTOjU TICHXWYKO y3HEMHUPaBakhe U TUCKPUMHUHAIH]a
Ha pajay, 003upoM Ha yTBpheme 1a je HaapeljeHo TN MPHITHKOM OlCHUBabA
nojpeheHor pagHUKa MPEKOPayuiio CBOja AMCKPEIMOHA oOBiamihema,
OJTHOCHO J1a OLICHhMBake HUjE U3BPIICHO HA O0jEKTUBAH HAYUH, Y CKJIAIY
ca MPOMUCAHUM KpUTEpHUjyMHUMa, Beh Cy OlleHE JaTe BOJYHTAPUCTHUKHU M
CaMOBOJBHO, a CBE Kao rocienuia dakTa 1a je moapelheru cryXxO0eHuK, JTUTIe
KOje je OllelMBaHO, U3HEJIO MpuMen0e Ha HauYWH pajia CBOT HaJpeleHor,
OJTHOCHO JIUIIA KOj€ j& OIIEHHBAJIO.

8 G. Malinverni, ,,The Relationship between the Council of Europe Administrative Tribunal
and the European Court of Human Rights®, The future of international administrative law:
Harmonization? Fragmentation? Dialogue? , The 20" Anniversary of the International
Monetary Fund Administrative Tribunal, 2014.

9 Appeal No. 563/2015 - Gyorgyi KACSANDI (11I) v. Governor of the Development Bank of
the Council of Europe, Decision of the Administrative Tribunal of 26 April 2016.

151



bojan boxcosuh, 3awmuma coyujanno-ekoHomMcKux npaga npeo
aomunucmpamusnum mpudynaiom Casema Eepone, cmp. 147-158, XXI (1/2017)

VY npeamery P. B. npomus I 'ysepuepa Passojue 6anke Cagema Eepone'
TYy>Xm1ail je ouo ciryx6ennk Pa3Bojae 6anke CaBeta EBpore, mpoTHB Kojer
je BoheH TUCHHIUIMHCKH MOCTYIIaK, Y OKBHPY KOjer TIOCTYIIKa je YTBpleHo
1 je Ty KHJial] OATOBOPAH 32 jeiaH OJ] BUILE AUCHUIUIMHCKUX IPECTYIa KOju
Cy MY CTaBJbaHH Ha TEPET M TO 3a MPECTYI Y BE3H Ca HEMOIITOBAE PaJHOT
BpeMeHa, 300r uera My je ['yBepHep Pa3BojHe OaHke M3peKao CaHKIIH]Y
MpecTaHka pagHoOr OfHOCca. Y TOKY OBOT PaJHOT CIIOpa Mpell TPUOyHaIoM
TY>XKHJIadKa CTpaHa je m3Mel)y ocTajor ucTuIaga 1a je mHTepHa KOMICH]a
OaHKe, KOja je cIipoBelia NUCIUIIIINHCKY TTOCTYTAK, MPEJIOKIIA OIaxy
pagHONPaBHY CAaHKIUjY, @ 1a C€ TYBEPHEP OIJIYIIHO O TAKBY IPEIOPYKY,
n3pnuyhu HajCTPOXKK]y CAHKLIU]Y, T€ je Ha Ta) HAUMH CYIITHHCKU 00ECMHCIHO
paJ KOMHCH]E U BbeHY YJIOTY Y yTBphuBamy oaroopraoctu. Ca Ipyre cTpase,
Ty’KEeHa je CBOje apr'yMeHTe TIpe cBera 0a3upalia Ha YHCHHUIH JIa je TYBEpHep,
O0TKa3yjyhu yroBop o pamy TY>XHOITY, HICKOPHCTHO CBOja JUCKPEIITHOHA
opyanthema U Jla MUIILJbeHe KOMICHje HUje 00aBe3yjyhe 3a mera. Ha kpajy,
AIMUHUCTPATUBHY TPUOYHAJI j€ IOHUIITHO OCIIOPEHO PELIeHE O 0TKa3y, Te
3ay3e0 CTaB Jia Ce IPEeCTaHaK PaaHOT OHOCA, KA0 HajCTPOXKH]ja AUCIUTUIMHCKA
Mepa, MO)Ke IPUMEHUTH CaMO KOJ HajTeKMX IMOBpeaa paJHux oOaBesa,
OJTHOCHO JIa HUje pa3yMHO W JIETUTUMHO NMPHUMEHUTH TaKBY PaJHOIPABHY
CaHKIIH]Y 32 TUCIUTUIMHCKE TPECTyTIe MaJIoT 3Havaja.

V npeamery Auopeu npomus I 'enepannoe cexpemapa Casema Eepone"!
TyXuba je Omna ciyxOenuna Casera EBpore, a pasinor 3a Tyx0y je 6uo
yckpahuBame mpaBa Ha MOPOIUYHY NEH3U]y BeHUM hepkama 300r Tora
HITO je TyXUJba Y MOMEHTY CMPTH OWBLIET CYyIpyTa, Olla lbeHUX hepku,
Ouia pa3BeJieHa OJf UCTOT. Y KOHKPETHOM CIyuajy, Ty>KHJba je TBpIUia Jia
cy meHe hepke quckpuMUHNCAaHE 300T peCTPUKTUBHOT jE3UUKOT TyMademha
PENEeBaHTHUX HOPMH KOj€ PEryJMIIly NEH3HjCKO OCUTYpambe CIyKOeHHKa
Cagera EBpone, a xojum onpendama je npeaBul)eHO IpaBo HA MOPOJUUHY
MIeH3H]y JeIH CIy>KOCHUKa YHjU TPEMUHYJIIH CYNI Py KHUK HHje OHO 3a1ociIeH
y Casety EBporie, mpu uemy je HaBena Jia je TAKBO TyMauekhe IPOTUBHO U
onpenbama EBporicke KOHBEHIIH]E, TOK je ca APyTe CTpaHe Ty KEHU UCTHUIIA0
Jla TPUIINKOM JIOHOIIIEHa TOjeIMHATHOT aKTa HeMa oBJamhema 1a mpoIrnpyje
omiuTe onpende cUcTeMa IEH3HMjCKOI OCUTypama. AJIMHHUCTPaTHBHU
TpuOyHaJ je y OBOj CUTyalMju IPBO MPOLIMPHO MEPOAABHO IpPaBO Ha
onmrenpruxBahene mpaBHe NpUHIKIE y Me)yHAPOIHUM OpraHu3anujama, Te
ce M3jacHHO J1a TPaBo Ha MOPOANYHY MEH3H]y He cMe OuTH yckpaheHo nrereTy

10 Appeal No. 521/2011 - R. V. (1) v. Governor of the Council of Europe Development Bank,
Decision of the Administrative Tribunal of 26 September 2012.

11 Appeal No. 155/1989 - ANDREI v. Secretary General, Decision of the Appeals Board of
21 September 1989.
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13 BaHOpayYHE 3aje/JHHUIIC Y OJJHOCY Ha JICTE YHMjU CY POAUTEIHH OUIIN Y OpaKy
Y MOMEHTY CMPTH jeTHOT OJ] IbMX, aKO Cy HUCITyEEHHU CBH OCTAJIN yCJIOBH 32
OCTBapUBam-€ TOT IIPaBa, jep TAKBO Pa3INKOBAkE HEMA pa3yMHO OIIPABIAhe U
JErMTUMaH [UJb. Jlakie, TpuOyHa je a0 MPeJHOCT eKCTEH3MBHOM IIMJBHOM
METOIy TyMadema IpaBa, 10 yIileny Ha CyAcKy npakcy EBporckor cyna,
3apaj AeJIOTBOPHE 3aLITUTE COLMjATHO-EKOHOMCKHUX MTpaBa.

Y npeamery Opucmanuo npomus I yeepnepa Pazeojne banxe Cagema
Espone' tyxuba, cnyxbennk Passojue 6anke Casera EBporre, ocriopuiaa
je 3aKOHHUTOCT U NMPAaBHITHOCT CBOT pacriopehrBama Ha HOBO paJiHO MECTO, a
HaKOH OPraHU3aI[MOHKX IIPOMEHa y OaHIIN U JIOHOIICHa HOBE CXeMe PATHUX
MecTa, TBpaehu 1a je oHa mpemMelntajeM Ha HOBO PajHO MECTO CYLITHHCKU
JUCHUIIIIMHCKNW CaHKIIMOHUCAaHa, _]Cp Cy IOCJIOBU TOI' paJHOI' MECTAa HUKCT
CTETIeHa CIIOKEHOCTH U OITOBOPHOCTH Y OJTHOCY Ha IOCIIOBE Koje je o0aBipaa
mpe mpemMemnitaja. HacynpoT TuM HaBoamMma, Ty)KEHa je CBOj CTaB IIpe
cBera 0as3mpalia Ha YUKEHUIU J]a je HOBO PaJlHO MECTO Ha KOje je TYKHJba
pacniopel)eHa HaKOH peopranu3alyje OaHKe HCTOT PaHTa ca paHUjUM PaTHUM
MECTOM TYyXuJbe. MelhyThuMm, AAMHUHUCTPATHBHU TPUOYHAJ je TOKOM CYJICKOT
MOCTYMNKa YTBPAUO J1a HAKO je HOBO PaJJHO MECTO TYKHUJbe (HOPMAIHO UCTOT
paHra ca ’beHHM pPaHUjUM PaJHUM MECTOM, HCTO CYIITHHCKH O0yXBara
MIOCJIOBE 3HAYAJHO HMIKET CTEIICHA CIIOKEHOCTH M OATOBOPHOCTH Y OJHOCY
Ha JIOMEH I0CJIOBA PaJHOT MECTa TYKHJbE Ipe peopraHu3anmje, omaKie
MPOM3JIa3H J1a c€ y KOHKPETHOM CIydajy paau O MPUKPUBEHOj JIeTpaIaiuju
ciryx0eHuIe, a Koje pacnopehuBame npencTaBba HE3aKOHUTO MMOHALIAE
MocJoaBIa, T je Ha Taj HAYMH TPUOYHAJ jOUI jeJHOM MOCTABUO TPaHHMIIC
JMCKPEIMOHUX OBIIAIIErba, Tj. OPraHn3aIFOHe BIACTH MOCIO/IABIIA Y PAJTHOM
OZTHOCY.

VY npenmety Xon npomus I'enepanrnoe cexpemapa Casema Eepone'
TyXuJal je Ono kanauaar 3a ciyx0enuka Casera EBpore, kKoju je mogurao
Ty>k0y cMaTpajyhu Ja cy ierosa mpasa 1o OCHOBY pajia noBpeleHa mpuinKom
cripoBohema KOHKypca 3a U300p jaBHOT Cly)OeHUKa oBe MeljyHapomHe
opranuzanuje. Hanme, Tyxunai je ucrakao jia My je yckpahena moryhHoct
71a IOKa)ke CBOja 3Hama M BEIITHHE THME IITO HHUje M03BaH HA HEMOCPEIHU
WHTEPB]jY, Beh je eTuMuHrCcaH 0OiMax HAKOH H3BPIIEHOT IMICAHOT TeCTHpamba
nyteM uHTepHeTa. Ca Ipyre cTpaHe, Ty’KeHa je NCTaKJIa J1a TY)KUJIAI HUje
[0Ka3a0 JI0BOJbHA 3HAIE M BELITHMHE Ha IHCAHOM TECTY, T€ Aa 300r Tora
HHje YIIAao y YU KpPYr KaHIuJaTa 3a WHTEpBjyucame, npu3Hajyhu na

12 Appeal No. 565/2015 — Maria-Lucia ORISTANIO (1) v. Governor of the Council of
Europe Development Bank, Decision of the Administrative Tribunal of 29 January 2016.

13 Appeal No. 522/2012 — Tilman HOPPE v. Secretary General, Decision of the
Administrative Tribunal of 12 April 2013.
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peIMETHH WHTEPHET TECT HHje JIe0 00aBe3He Mpolenype MprjemMa HOBHX
jaBHHUX CITy’)KOCHWKA, allil HarJlalmaBajyhn KBaJUTET TeCTa M MPaKTUIHE
CTpaHe TaKBOT HayWHa MPOBepe 3Hama. AIMUHUCTPATUBHU TPUOYHAI
je y OBOM CiIy4ajy 3ay3eo CTaB Ja, 0e3 003upa Ha yHoTpeOHY BPEIHOCT
MMHCAaHOI TeCTUpama NyTeM nHTepHera, CaBeT EBpone He cMe aa Kpuu
HMMIIEpaTUBHE MPOITHCE KOjU IIPOMHKCYjy 00aBe3He KopaKke MPUIHKOM U300pa
HBEeroBUX Oyyhux jaBHUX cIy)OeHKa, y KOHKPETHO] CUTYAIHjH HEMOCPETHOT
YCMEHOT MHTEPBjya, jep c€ Ha Taj HAYWH CTBapa HEMPUXBAT/FBA OMACHOCT
O eJIMMUHALIN]Ee BUCOKO CTPYYHHX KaJIpOBa.

4. 3ak/byuak

Pa3BojHM myT conujaqHO-€KOHOMCKHUX IpaBa je OMO TakaB Ja UM
je, Kao mpaBuMa Jpyre reHepanmje, MpBo OClopaBaH KapaKkTep OCHOBHHX
mpaBa,' a oTOM je Bol)eHa )K1Ba pacipana Jia i OBa COLIUjaJIHO-EKOHOMCKA
npaBa Tpeba Jja ce OKapakTepHUIly Kao aciupalyje Wik Kao mpasa Koja
MOTY J1a c€ MMIUIEMEHTHUPAjy KPO3 CyJCKe OJUTyKe,"> OJHOCHO Jia JIK Cy OBa
IpaBa yTyXHBa. Y KOHTEKCTY T€ paclpaBe U Hallakermha MPaBor 0JroBopa
3HauajHa je untbeHuIa aa je Caset EBpore, momyT EBpornicke yHuje' u ipyrux
Haj3HaYajHUjUX MehyHaponHMX oOpraHu3anuja, WHCTHUTYLHOHAJIH30BAO
CIEIH]jaJIN30BaHO CYJICTBO 32 pEIllaBame PaJHUX M COLMjaIHUX CIIOPOBa
CBOjUX CITYKOCHUKA, OCHUBAEM A TMHUHUCTPATUBHOT TPUOYHAIA.

AIMUHHUCTPATHBHU TpUOyHAJ, Kao pagHu u comujamHu cyn CaBeTa
EBporme, y mporenypalHOM CMHCITY je YCTPOjeH Ha ommTenpuxBaheHuM
MPHUIMIA PAaJHOr M COLUjaJTHOI CYACTBAa Yy EBPOICKMM OKBHpHUMa M
TO TIpe CBera Ha Havely XUTHOCTH pellaBama PagHUX M COLUjATHUX
CIIOpOBa, TE€ MaTepHjaliHEe JAOCTYITHOCTH CIICIIHjaJIM30BaHOT CY/ACTBa 3a
3alITUTY COIMjaTHO-€KOHOMCKHUX IpaBa W JiaBamba MPEJHOCTH METOMY
MHUpPEba, OTHOCHO MPUOPHUTETA KOMIIPOMUCHOT pellera Cropa, Kao ¥ Ha
HayeJIMMa YCMEHOCTH, KOHTPaJAUKTOPHOCTH M JaBHOCTH, 3apa]] yTBphuBama
MaTepHjajiHe UCTHHE, ca U3y3eTKOM Hadela JIBOCTEIICHOCTH, 003HpOM Jia
HUje npenBuleHa jkanda NpoTUB ofiIyKa TpuOyHana. MelhyTum, To ce He
Moske pehin v 3a opraHu3aIKoHO YCTPOjCTBO TPUOYHAIA, jep Y paay CyJICKOr
Beha HUje crpoBeeHO HaueIo TPUIAPTH3Ma, 003UPOM J1a CY CBU UJIAHOBHU
Beha mpodecnonanae cyauje, OQHOCHO Ja y UCTHMa HeMa TpeACTaBHUKA

14 B. Jdumutpujesuh et al., Mehynapoono npaso myockux npaea, beorpaJicku meHTap 3a
JpyJcka npasa, beorpaza 2007, 306-309.

15 J. King, Judging social rights, Cambridge University press, Cambridge — New York 2012,
3-8.

16 A. YaBomku, A. Kuexxesuh-Bojosuh, [1. [TonoBuh, Eeponcku cyo npagde, UHCTUTYT 3a
ynopeHo npaso, beorpaa 2006, 128-132.
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JAaBHHX CITy)KOCHHKA O YHjUM COIIHjATHO-CKOHOMCKUM TIpaBUMa ce Oy dyje,
T€ Ce MOXKE 3aKJby4YUTH J1a y TOM CMUCILY TpUOyHaly MamKa COLMjaJIHE
JIeMOKpaTHje, To Huje 0e3 3Hadaja, uMajyhu y Buay na je Caset EBporme
jenas o cTy00Ba eBPOIICKOT COLIMjATHOT MOJIENA, T€ j€ ONPABAAHO OUCKUBAE
Jla y CBOM YHYTpAIllleM YCTPOjCTBY CIIPOBE/IEC OCHOBHA Hayela U BPEAHOCTH
KOje Kao 3axTeBe MOCTaBJba Mpe] ApiKaBe WIAHULE, Y IHJbY apUpMUCADY
OCHOBHHUX COHI/IjaHHI/IX ImpaBa.

Kpo3 ananusy npecyna AnMUHHCTPAaTUBHOI TpUOyHala youaBa ce
na je oBaj paaHu u counjanuau cyn CaBera EBpone, momyTt EBporickor cyna,
CTBOPHO CBOj€ MPELEACHTO MPaBo, T€ J1a je HEropa CyjacKa Ipakca Jeo
MEPOJIaBHOT ITpaBa Koje TpuOyHaJ NpUMEmYje, OAHOCHO /1 je 1e0 MPaBHOT
pEeKMMa 3a pellaBame paJHUX U COIIMjaIHUX CIIOPOBa jaBHUX CIyKOCHHKA,
HITO je 3HaYajHO Cca aclieKTa 3allTHTE paBa Ha IPaBUYHO cyheme, y cMuciy
JeIHAKOr IIOCTYTamka y UCTUM HJIM HCTOBPCHUM CTBApHUMa, aJIi U €A aCIeKTa
XUTHOCTH pelllaBama CIOPOBa, jep YjeOHAUYEHOCT CYICKHX OHJiyKa IO
onpeheHuM CHOPHUM MPaBHUM IHUTAakbUMa y MHOTOME YTHYE Ha MIPOLCHAT
MUPHOT pelliaBama CIopoBa, a CAMUM THM U Ha Op3UHY pelIaBamba CliopoBa.
VY Be3u ca TUM, MOXKE C€ 3aKJbYYUTH J1a AJIMUHUCTPATHUBHU TPUOYHAI
o0minato ynorpebsbaBa IUJBHE METOJI TyMauerma Mpasa, Jajyhu mpegHocT
IyXy HOPME y OJHOCY Ha HEH Je3MYKH U3Pa3, ONHOCHO Ja Ce KOPUCTHU
MIpaBHUM CTaHIapANMa Koje je U3poAuiIa borara cyjcka npakca EBporckor
Cyla, y IMJbY JCIOTBOPHE 3aIUTUTE COLMjAaTHO-€KOHOMCKHX IIpaBa, LITO
Tpeba 1a Oyie cBojeBpCHA CMEPHUIIA HAaIlleM IPaBoCyl)y MPUIMKOM peliaBamba
PaZHUX ¥ COLIMjalTHUX CIIOPOBA, jep CYJICKa IIpakca Mopa Ja MoKaske Imocedan
CEH3MOMIINTET 32 OBY BPCTY CIIOPOBA U J1a c€ TPYAH J1a n3Hahe 1y0sbu cMucao
HOPMH jaBHOT COIIHjaJTHOT TTopekTa. Takole, TprOyHa CBOJUM IMOCTYIIAHEM
y CYJICKHIM TIOCTYTIIINMA Jaje y30paH MpuMep JaBama Beher 3Havaja Hademy
MarepujaiHe HCTHHE TPHIIMKOM yTBph)HBamba YMbEHULA ONTHHIX 32 PELIaBabe
PaJHMX U COLHUjATHUX CIIOPOBA.
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Summary

The work elaborates organization of the Administrative Tribunal of
the Council of Europe as a specialized labor and social court for clerks and
administrative staff of this international organization, procedure of social
and economic rights protection before it, as well as motives for its establis-
hment and institutionalization, where advantages and disadvantages of its
enactment and operations are specifically pointed out. Special attention has
been given to the practice of the Tribunal which has created a distinctive
case law. Methods of law interpretation in solving social and economic cases
was addressed, in particular the interpretation of law by its aim, as well as
using legal standards from the European Court of Human Rights case law by
the Tribunal. All the above mentioned deliberations were made in pursue of
creating a role model for national labor and social judiciary, with the single
purpose of improving the quality of the protection of social and economic
rights by improving domestic case law.

Keywords: social and economic rights, labor and social dispute, The
Administrative tribunal of the Council of Europe.
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1. YBoana pa3marpama

Jla HenosHaBame 1mpaBa NIKOJIX, JaHAC je TOTOBO OIMIITe Mo3HaTo. OHO
KO CBUM cyOjekTnma. Ctuue ce, Mel)yTUM, yTHCaAK JTa HETIO3HABAHE
MpaBa HAPOYUTO IIKOIW OHMMA KOjH MPETEHIYjy Ha CTaJHO MOAHM3AE
HUBOA MpodecroHaNn3Ma y CBOM paay'.Y3MHMO 3a IPHUMEP OHE KOju ce 0aBe
MeIUIMHCKOM JenatHomhy?. Ha cTpanu MEIMIIMHCKUX MOCICHUKA’CTOjU
o0aBe3a KOHTHHYHMPAHOT ycaBplllaBamba, IPEBACXOAHO 300T YCMEpEHOCTH
BUXOBE JICNIATHOCTHU Ha MOJIM3akhe KBAJIUTETa )KHBOTA M 3/[paBJba YOBEKa
Ha BUIIN HUBO. 113 Te 006aBe3e jacHO MPOM3IIa3y Jla HeMO3HABae ITPaBa TUM
Tpe MKOAH yIIPaBo OBOj TPYIH cyOjeKaTa.

Ca npyre cTpaHe, paayl peryjiucama OpOjHHX CIOKEHUX MHUTamba
KOja UCKpCaBajy y OJHOCY M3Mel)y MeAMIIMHCKUX TOCJICHUKA U TalHjeHaTa
MOBOJIOM MEAHMIIMHCKE MHTEPBEHIIM]E, 3aKOHOAABAIl je CyOUeH ca OpOjHUM
n3azoBumMa. [lo mpaBuITy, Ha OBE M3a30BE OHOATOBApa CTBAPAHEM HOBHX
HopMmH. OBaj cTaHO pacTyhu KOpITyC HOPMH O3HAYCH je Ka0 MEIUITMHCKO
npaBo. Mako ce cmaTpa Hajmialjom rpaHOM TpaBa, y TOCIIeIbUX Map JeleHja
y KWKH je HHTEpecoBama CTPyYHE IIPaBHE M MEIUIMHCKE, alld U IIHpe
JanyKe jaBHOCTH.

Y okBUpY 0Be, MOkeMo pehu XuOpuIHe Tpane mpasa pajo ce JUCKYTYyje
0 pa3NUYMTHM NUTakuMa. Mnak, cThye ce yTUCaK Jia je Maxmba OHUX KOju

1 Bugmeru: Jb. XKynuh, ®. Muxanosuh, 3Hayaj mo3HaBama MEJUIMHCKOT IpaBa 3a
3][paBCTBEHE pajgHuKe, PaJHONIONIKA BjeCHUK, XPBATCKO JAPYIITBO WHKEHEPA MEIUIIUHCKE
pamuosnoruje 6p. 4, 3arpeod, 2009, ctp. 4.

2 3apaBCTBeHA 3alliTUTA j¢ OPraHW30BaHAa M CBEOOYXBAaTHA JIENATHOCT JPYIITBA KoOja Cce
mpey3rMa ca IUJbEM Jia Ce OCTBApH HajBHINM MOTYNM HHBO OdYyBama 3JpaBiba rpalana
U MOPOJHUIIC KPO3 YHTAB HU3 Mepa Koje Cy yCMepeHe Ha yHampeleme U odyBame 37paBiba
rpabhaHna, cripedaBarbe, Cy30HMjambe 1 paHO OTKpHBambe 00JIecTH, IoBpeaa 1 Apyrux nopemehaja
31IpaBJba, TC OJIATOBPEMEHO JICUCHE U pexadbmmTanmjy (oapeherme 1aTo ¢ OCIOHIeM Ha 3aKOH
0 3/1paBCcTBeHO] 3amTuTH (y nasbeM Tekety 333 PC), ,,Ci. rmacauk PC*, 6p. 107/2005, 72/2009,
88/2010, 99/2010, 57/2011, 119/2012, 45/2013,93/2014, 96/2015 n 106/2015, u. 2).
MeuIMHCKa JIENATHOCT, HAKO TEXH HCTOM IMJBY, PajJd FHErOBOT OCTBAPEHa OCIambha
ce ,,caM0“ Ha CKyll HAay4yHO BepU(UKOBAHUX MEIUIMHH CBOJCTBEHUX MPEBEHTUBHHUX,
JIMjarHOCTUYKUX, TEPANCYTCKUX, PEXaOMIUTAIMjCKUX U MPOTHOCTHYKUX Meroza. V3 tora
JlaJbe MPOM3JIA3HM Jia 3JPABCTBCHA 3allITHTA KA0 IIHPH 110jaM y AeDHUHUIUjH MEIUIMHCKE
JICIATHOCTH  TIpeJIcTaBajba genus proximum, NOK je diferentia specifica MeIUIIMHCKE
JIEJIATHOCTH yIoTpeba HayuyHO BEPUPHUKOBAHUX MEIUIIUHCKHUX METO/IA.

3 HMako HUje THITMYAH 32 HAIlle 3aKOHCKE TEKCTOBE, M3Pa3 MEIUIIMHCKH MTOCIICHUIIM CE Y HAC
onomahno oy yrunajem npodecopa Pamumuha.Pasnor je jennocraBan. OBa KOBaHHUIIAHYIH
jenuHcTBeHY MOTYRHOCT J1a I0J1 je/laH TEPMUH, TEPMUH ,,lipouniitheH’ o1 ocTanux cybjexkara
KOju 00aBJbajy MOCIIOBE 37PaBCTBCHE 3AILTHTE, MOJABEICMO CBE OHE CY0jeKTe KOjU MOCIOBE
3JIpaBCTBEHE 3alITUTE 00aBJhajy C OCIOHIIEM Ha HAYYHO BepH(PUKOBAHE METUIIMHCKE METOIC.
VuorpebibaBajyhu ra y paiy, ayTop HOJApKaBa HEroBy yrnorpedy u mpesiaxe yBoheme y
3aKOHCKE TEKCTOBE.
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ce OBOM I'PaHOM TIpaBa 0aBe ycMepeHa MPBEHCTBEHO Ha PAa3IMYNTA MHTaAKka
MIPOY3pOKOBama MITeTe MPIIMKOM MeIUIIMHCKe HHTepBeHnuje.M 3aucra,
YUTAB HU3 PaJioBa, HAPOUHTO Y 3aJH0] ACIEHUjH, HACTAO j€ YIIPABO paau
MpoHaJakemka OATOBOpa Ha MUTAMkE Kaja 3aCHUBAIE OATOBOPHOCTH 32
HacTaxy WTEeTY gona3u y 003up. Tako, ayTopu cy ce OaBHIU MHTabUMA ITOMYT
0jMa CTPYYHE TPELIKe, ’eHOT pa3InKOBamba O]l Orpelietha 0 MpaBHa IpaBuJia,
yCJIOBa 3a CIIPOBOl)eHhe MEIMIIMHCKE HHTEPBEHIIN]E, BbUXOBE Kilacu(uKaiuje,
JIOTHYKHM BaJIeHIIMjaMa y TIOTJIely H3BECHOCTH HAacTynama mreTe. [ToceOHo
HMHTEPECaHTHO OUIIO je MUTabe MPUCTaHKa TALHjeHTa, ’eroBe KBAIMTATUBHE
Y KBaHTHTAaTHBHE CTPaHe, 11a ¥ HETrOBE MPAaBHE MTPHUPOJIE.

Wnak, nuTame Koje je moMaJo 3arocTaBJbeHO jecTe MUTambe cydjeKaTa
MEIHMIIMHCKOT TIpaBa, OPOJHOCTH M yTHIIaja HHXOBE yJOr'e Ha 3aCHUBAE
OJroBOpHOCTH. Hamme, kajja ce o MpBH MyT CYCPETHEMO Ca OHUM IIITO
JlaHAC HAa3MBaMO MEIUIIMHCKUM IIPaBOM, K20 IIPBO MOXKEMO 3aKJByUHTH J1a
OHO PeryJINIIe U3y3eTHO MHUPOK CHEKTap 0COOMTO CIOKEHNUX JPYIITBEHUX
0JIHOCa y KojuMa ydenrhe y3umajy OpojHU CyOjeKTH ca BpJIO pa3IuduTHM, TIa
HEpETKO M MPOMEHJbUBUM yiorama. Cy0jeKTH MeJUIIMHCKOT IIpaBa HUCY CaMo
JieKap W MalMjeHT, KaKo ce TO Hajuemhe Ha OCHOBY YIPOLITEHE MPeACTaBe
yuHH. Jlucra cy0jekara Ha Koje ce MEIUIIMHCKO TPAaBO OJJHOCH He Ou Oumita
3aTBOpEHA HU KaJga OMCMO y3 JIeKape W MalujeHTe JONaIH M 3IPaBCTBEHE
ycranoBe. Cy0jeKTr MEeIUIIMHCKOT IIPaBa Cy, 3alpaBo, CBH OHU CY0jeKTH KOjU
yUYeCTBYjy y IpoOLecy 3alITHTE U yHarpehemba KBaIuTeTa )KUBOTa U 31paBJba
YOBEKa C OCJIOHIIEM Ha HAYYHO BEpU(PHUKOBAHE MEITUIIMHCKE MeTOIe", au U
OHU KOjUMa Cy OBE BPEIHOCTH YI'POKEHE HETIOCPETHO MIIH IOCPETHO.

MeauuMHCKY JelaTHOCT, jaCHO je W3 MPETXOJHOr, 00aBibajy H
CTYICHTH MEIUIIMHE U CTOMAToNOrHje. [ OHU ce y OKBUPY CTYICHTCKHX
BEKOH, C YBPCTHUM OCJIOHIIEM HCKJBYYHBO Ha OHE METOJIE JIeUermha Koje je
HayKa ITOTBp/IUIIA, CTapajy O HaIlleM )KMBOTY H 37paBiby. CBakako, jacHO je,
Uy BUXOBOM Cce pany, 6e3 003upa Ha CBY MaXkKikby OHMX KOjHUMa je MOBEPEH
HaJI30p, MOT'y MOTKPACTHU T'PEIIKe KOje 3a MOCICAUIlYy MMajy HITETy IO
nanujeHTa. Y THM CHTyalijama, IIpUPOIHO, IIOCTaBJba Ce, HE CaMO TUTAkE

4 O 3HaYajHUM TPAKTHYHUM pa3jiiKama MPEHAyYHOT U HAyYHOT OaBJbeHa MEIUIINHOM,
(hazama mpeHayYHOT IPUCTYTIA TPOOIEMATUIH U MEIUIIMHCKO] ICITATHOCTH KA0 KOMOMHAIH]H
mpakce ¥ Hayke Bujaetd koxa: B. IaBpunosuh, HMcrtopuja cromaronoruje, MemumuHcka
kmura, beorpan-3arped, 1969, crp. 87; Jb. I'Bouh, Cormonioruja — OCHOBH HayKe O
JPYIITBY M JIPYIITBEHU acnekT menuiwae, ['paduuku aresse ,,Kym™, Beorpan, 1997, ctp.
9; B. Cranojesuh, Mcropuja menunune, beorpan-3arped, 1953, yBoana usnarama; M. M.
Henanosuh, Menumuncka ernka, Memunuuckn dakynrer YHuBepsutera y I[lpururuxu,
Kocoscka Mutposuna, beorpan, 2007, ctp. 113-145; J. Pamgumuh, Meaununacko mpaso,
Homoc, beorpan, 2004, ctp. 27-29; J. Pagummh, [Tpodecronanta 0JroBOPHOCT MEHIIUTHCKHX
nocieHuka, MHcTuTyT ApymrBeHux Hayka, beorpan, 1986, cp. 22.
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ko he mpoy3pokoBaHy mTeTy OMTH Jy’KaH J1a HaIOKHa 1, Beh U ImpemMa KojuM
npapmtnMa. OBaj paj UMa 3a b Ja HCITATa MOTYNHOCT TpUMEHE OApeI0n
KOje ce OJHOCE Ha OATOBOPHOCT ITOCTOABIA 33 IITETY KOjy 3alOCICHH Ha
pazy WM y BE3U C paJioM IpOoy3poKyje TpeheM Jnily nako je cacBUM jacHO
Ja CTYJICHTH MEIUIMHE HUCY 3aII0CIICHHU Y Hajy>KEM CMUCITY.

2. CtpyuHa Hao0pa30a u ocrnoco0/beHOCT
MeIHIHMHCKOT MOCJIeHNKA KA0 YCJIOB
AOMYIITEHOCTH MeTHIIMHCKE HHTEPBEHIIHje

IIpucTanak mamujeHTa Ha MEIUIIMHCKY HHTEPBEHITN]Y, KaKO Y HAIIIOj,
Tako M y CTpaHO] MpaBHOj MHCIH, oApehyje ce Kao pasyior HCKJbydema
IpoTUBIpaBHOCTU. M3 0BaKkBOT onpelerba Mpon3iasu 1a IPUCTaHaK MalijeHTa
Ha MEAMLMHCKY MHTEPBEHIIN]yYHHH A2 jeHa, Y Ha4eTy Hel03BOJbeHA Paiba
U MOCJIeULIE TE PaJihe, IOCTaHy IPaBHO 103BoJbeHE. 113 oBakBe hopmymarije
MpOM3JIa3u Jiajbe Kao jelIMHW WCIpaBaH 3aKJby4aK TO Jia je IpHCTaHaK
MalMjeHTa I0BOJBbAH per se 1a MEANIINHCKA HHTEPBEHIIH]ja TIOCTaHe TPAaBHO
no3BoJbeHa. VM 3amcTa, 0BaKkBoO ofipeljerse He 0cTaBhba MEeCTa 11a Ce y KOHTEKCTY
peny3uMama MEIUIIMHCKE HHTEPBEHIIU]E, TO jeCT HEHE 03BOJHEHOCTH,
pasMoTpH 1 oTpeda 3a MPUCYCTBOM U HEKHX APYTUX YHHHCHULIA.

AyTOp OBOT paja, MelyTuM, HUje BOJbaH Ja MPUCTAHAK MalfjeHaTa
OIIpeJieNid, HUTH Kao jeJIMHY, HUTH Kao Haj3HA4YajHU]y YUIHCHHILY Y CKYITY
YHEHHIA O KOjUX 3aBUCH IOy ITEHOCT MEANIIMHCKE HHTEpBeHIH]je. Hanme,
MIPUCTAHAK IMAIMjeHTa Ha MEJAUIIMHCKY WHTEPBEHIN]YCYIITHHCKH j€ jeITHO
cyOjeKTHBHO IIpaBo nanujeHTa. [Ipucranak nanujenTa, y3 myHo yBakaBame
OTPOMHE YJIOT€ OBOT [TPaBHOT MHCTUTYTA, HUje HEOTPAHUUEHO CyOjeKTUBHO
npaBo.OTpaHrYeH-a OBOT TIpaBa MPOU3Jia3e U3 YUTABOT CTUIIAja OKOJTHOCTH,
Melhy kojuma ce cBojUM 3Ha4ajeM WIaK M3J/iBajajy JIBe — YCMEPEHOCT BOJbE
KOJOM C€ CTaB IMaIfjeHTa IpeMa MEIUITNHCKO] HHTESPEBHIIN]H U3pakaBa U
CIIeM(UIHOCTH caMe MEAUIINHCKE HHTEPBEHIIH]E.

Hpyrum peunma, 1a i he mprucraHak nanujeHTa OuTi Ha ofroBapajyhu
Ha4YMH KOHLIUMIIHPaH, ycMepeH U Aa i he y Kpaji0j TMHUjH IMaTH OAroBapajyhu
KBaJIUTET KOjH je HEOTTXO/IaH Jja OM MPOM3BEO JKEJbEHO MPABHO JICjCTBO, 3aBUCH
OJ] TOTa JIa JIW je MAIMjeHT Y JIOBOJbHO] MEPH CBECTaH CYLITHHE, 3Ha4aja, 11a
YaK ¥ JOMalllaja OHOTa Ca YUMe CE Carjiacho. Y KOHTEKCTY MOCIEAET,T0CEOH0
je OMTHO MUTame Ja JIN MaIlHjeHT 3Ha ca YUMe C€ U IO/ KOJUM yCIIOBUMa —
TOBOPUMO O pacloiaramy 3APaBJbEM, TEJIOM U dKUBOTOM — MOXKE, a Ca YUME
HUKaKO HE MOXKE CarJIACHTH.

YnpaBo y KOHTEKCTY MOMEHYTHX YyCIIOBa, pajd HHXOBOT OOJbEr
pasymMmeBama, ayTop Ce 3aJlaXke 3a IBHXOBY KIacCU(pHKAIM]y Ha TO3UTUBHE U
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HeraTHBHE ycioBe. bes, u3 nepcnekTuBe OBOT pajia MONTYHO HEOTPEOHOT,
yJIacka y KpuTepujyMe Mmojelie, Nakmby Bajba OOPaTUTH Ha TPYITY YCIOBa KOjU
Cy O3Ha4eHH Kao MO3UTHUBHHU, TO jJECT Ha jeJlaH O] FlbUX MTOCEOHO — CTpydIHA
Hao0pa30a 1 0CcrmocoOJFEHOCT METMIIMHCKOT MOCTICHUKA.

On MeIUIMHCKUX MOCJIEHUKA, YIIpaBo 300r TOra mITo ce cTapajy o
HaIMM HajBehnM BpeTHOCTHMA, HE OUEKYje Ce caMo JIa y CBOM pajly IOCTHTHY
HEKH pojekToBanu ctanaap/. O lbUX ce 0YeKYyje U Jia ra cTajHo yHarpehyjy.
Kako Ou ce 3a70BOJEHO TaKO BHCOK HHBO CTPYYHOT CTaHIapaa, moctojehe
3HaKE HUKAJ HUje JOBOJHHO . Y MPEHECEHOM MaHUPY cTape uspeke nulla
dies sine linea, MEAVIIMHCKHY MOCJICHUK MOpa OUTH CITPEMaH Jia CBAKOTHEBHO
noByue OapeM jeqHy HOBY nuHHjy. OH MOopa OMTH CIpeMaH Ja CBaKH JaH
Hay4H HEIITO HOBO, 3aTO IITO je JIaH Koju mpol)e 0e3 HOBOT ca3Hamba, MOrOTOBO
3a MCIUIUWHCKOT IMOCJICHUWKA, IMpOMaIll€H U Ipa3aH. [HTaBI/IIHe, HeBOheH)e
WJIY HEJIOBOJHHO BOleHe pauyHa O HOBUM Ca3HamUMa, MOXKe OUTH pa3iior
CTaJICIIIKe, aJli U TIPAaBHE OJITOBOPHOCTH MEIUIIUHCKOT MOCICHUKA®.

MelyTum, Hako o1 OrpOMHE BaXKHOCTH, y HAIIIO] TPABHO] TUTEPATypH
MUTamke CTpyyHe Ha00pa30e U 0CIOCOOLEHOCTH MEAUIIUHCKUX MOCICHUKA
HHje oOpaljuBaHO TOTOBO yommuTe. Y PEeTKHM ClydajeBUMa Kajaa jecTte
oOpahuBaHo, TO je YMHEHO HEKAKO YCIyTHO M TIOCPEHO, a IIITO je IToceOHO
3a0pumaBajyhe, TOTOBO HHUKama y KOHTEKCTY yCJIOBa 3a JOITYIITEHOCT
MEUIMHCKEe WHTEpBeHIUje.Pa3ior oBakBOr OJHOCA MpeMa MOMEHYTOM
YCIIOBY je, MPETIOCTaB/haMo, Taj IITO OH, HA M3BECTAH HAYMH, Ka0 Jia ce
nozipa3yMeBa Kajia TOBOPUMO O MEAULUHCKO] MHTEPBEHIIH]U .

U 3amcra, 0Baj yCIIOB je U3 MEPCIEKTHBE HAIIET MO3UTUBHOL MpaBa
jenaH oJi OHUX yCJIOBa KOjU cy, OapeM Ha IMPBU IOTJIE], TOCTABJLEHH Kao
ancouryTHU. To je, y IpBOM peay, YYUbeHO HOPMHUPAmhEeM KPUBUYHOT Jelia
HAJ[PUIICKAPCTBA Y HAIIeM KPUBHUYHOM 3aKOHOJABCTBY M MPOMHCHBAKEM
Ka3He 3aTBOPA 3a OHE KOjH Ce EBEHTYaJHO Oy/ay MOHAIIATH CYIPOTHO OBO]
onpen6ou Kpusnunor 3akonuka®. CTBap je, Ha MpBH TOrIea OapeM, jacHa.
3akoHOIaBall je Ka0 BPXYHCKH IPUHITUII M YCIJIOB JOITY ITEHOCTH MTPU N3BONEHbY
MEUIIMHCKE HHTEPEBEHIIN]e TIOCTaBHO OAT0Bapajyhy cTpy4yHy CpemMy OHOra

5 Taxko: J. Pagummh, op. cit, ctp. 172-174.

6 3aHHMJBHBE CITy4ajeBe OJrOBOPHOCTH JIeKapa U3 HeMauke CyJCKe mpakce 300r, mprumMepa
paznu, Henpaherma CTpYYHE JIMTEpaType 3a BPEME T'OJHIIBET OJIMOPA HIIM CIICTOT JpKara
YIIyTCTBA 3a Tepanujy 0e3 KpUTHUKOT NpHUcTyna uctoj: ibid, crp. 173-174

7 Tek ce MOBPEMCHO YKaKe Ha JONPHHOC CPEABMX MEAMIMHCKHX IIKONa U (akynrera
y TpolLecy CTBapama KBAJUTCTHOI 3/PABCTBEHOI Kaapa KOjH pa3yMe TEKOBHHE, allkd |
nocrurayha caBpeMeHe Me/UITHE.

VY tom cmuciy: Jb. Kynuh, ®. Muxanosuh, op. cit, cTp. 4.

8 Buueru: Kpusnunu 3akonuk (y najbem tekcty K3 PC) ,,Ci. macauk PC*, 6p. 85/2005,
88/2005, 107/2005, 72/2009, 111/2009, 121/2012, 104/2013 u 108/2014, uin. 254, ct. 1.
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KO MHTEPBEHIUjy u3Boau. Tako, mpema cioBy Hamer K3 PC nuje moryhe
0aBUTH ce MEIUITMHCKOM JenaTHomhy 0e3 ajekBaTHe HaoOpa36e.YKOINKO
Om nuIe Koje HeMa aJIeKBaTHY MEIHMIIMHCKY HaoOpa30y m3Besno oxpeheny
MEIUIIMHCKY HHTEPBEHIIN]Y, 03 003upa IITO MOCTOjH MOX/]Ia MPHCTAHAK
ManyjeHTa J1a MHTePBEeHLIU]y U3BEIE TO JIMIE, OHO OW mpeMa MpaBHINMa
KPUBUYHOT [TpaBa OATroBapajo U PU3UKOBAJIO Ka3Hy 3aTBOpPA JI0 TPU TOIMHE.
Takole, mpema npaBunma rpalh)aHcKor mpaga, IITo je 3a Hac OCeOHO OUTHO,
OIIrOBapaso O 3a CBE MITETHE IMOCICAUIIE KOje U3 MEIUIIMHCKE HHTCPBCHIIH]E
MIPOUCTUYY, OMIIO Ja €T3UCTUPA]jy Ha TUTaHY W3BECHOCTH MIIW He U 0e3 003upa
Jla JI1 je MHTepBEHIIMja OnJia YCTeNTHA FIIH He.

Ca apyre ctpane, HUTH (OpMaHO 00pa3oBame, a HAPOUUTO HUBO
CTpPYYHE OCIIOCOOJHEHOCTH KOja C€ IICHU KPO3 T'OJIUHE PaJHOT UCKYCTBa,
CIICIUjaJIN3aI{]Y U ITOJIOKEH CTPYYHU UCITUT, HUCY Y TPAKCH HEITPUKOCHOBEHH
ycIoBH 3a m3Boheme maTepBeHnje. To ce jacHo Buan u3 MoryhHocTr ydentha
CHenvjaTn3aHaTa MeJINIHe, a MOJK/Ia jOII BUIlle ¥ U3 MoryhHocTH y4enrha
CTy/eHaTa MEAMINHE Y 00aBJbalby MEAMIIMHCKIX MHTEPBEHIINja, 1A YaK y
MoOryhHOCTH caMOCTaTHOT 00aBJbarba HEKUX Of] IbHX KaJla ce 3a TO, HapaBHO
MOCTEMNEHO, CTEKHY YCIIOBH’.

To 5a ce crenujanu3aHnTMa |, HITO je ayTOPY OBOT pajia MoceOHO
OWTHO, CTyICHTHMa MEIUIIMHE U CTOMATOJIOTHj€ MOpa OCTaBUTH IIPOCTOP
3a o0aBJpame oapeheHnX MHTEPBEHIIHja MMONTYHO j& jaCHO M Pa3yMJBHBO.
[Mpouec y4ema, a HAPOIHUTO MPOLIEC CUTIAKHA TPAKTUYHNX BEIITHHA KOje CY
HEOINXOIHE 32 00aBJbabe MEANLUHCKE ICIATHOCTH HE MOKE CH HH 3aMHUCITUTH
0e3 takBe Moryhnoctu.Mnak, nako je To cacBuM npupoaHa (asa y caszpeBamwy
Oynyhux nekapa, HEe MOXeE Ce JIOMyCTUTH Ja Y paay CTYJACHT MEIUINHE
HaYWHHU IITETYy MAIlHjeHTy. JacHO je ma ce oOpas3oBame Oymyhux jekapa He
MO)KEe BPIINTH HA IITETY Manujenata. Mmak, oHaa ce mocTaBiba MUTAKHE KO
je, 3aIITo M Y K0jOj MepH OJIrOBOpaH 3a MITEeTE KOje HACTajy Kao peloBHA
rocjeauia THX UHTEPBEHIIM]a U KaKBa je CUTyalHja YKOJIHMKO CE IITETHA
MOCJIeTUIIAa HE MOYKE MTO/IBECTH MO/ PEJOBHY ¥ H3BECHY HETATUBHY MOCIETUILY
WHTEPBEHIIN]E KOjy je CTYACHT MEAHUIIMHE FJIM CTOMATOJIOTHje U3BEO.

3. O 0ATOBOPHOCTH 32 LITETY CTY/IeHATA
MeJUIHE U CTOMATOJIOTHje

OHO 1ITO je, KaKO Ce YMHU, U3BECHO y OBOM TPEHYTKY jecTe TO Jaa
CTYICHTH MEIMIIMHEH CTOMATOJIOrMje MHTEPBEHLHM]E KOje MPELy3uMajy

9 Taxo: J. Pagummh, OAroBOpHOCT 3a MITETY Y3pOKOBaHY ONEPAaIHjoM KOjy je 00aBHO JIeKap
Ha crienujanu3aniju, MeanIuHCKO IpaBo M MEAMIMHCKA eTHKa, YHUBep3uTeT y beorpany u
WucrutyT 32 apymrsene Hayke, beorpan, 1994, crp. 165.
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00aBJbajy Y3 KOHTPOJIY M CTPYUHH HAJ30p KPO3 KOJU CE KOMIICH3Y]E HhHXOB
TPEHYTHH Mambak y 3Hamy W BeTHHU. CBe TO ca HMJBEM J1a C€ MAalHjeHTy
00e30enu cranmapaHa MenuIMHCKA yciryra. OBO je HApOYUTO HEOMXOIHO
300r TOra IITO CE MalMjeHT CYIITHHCKU HE IOJIBPraBa TPETMaHy pajau
oOyuaBama Oynyher nekapa, Beh pagum pemaBama CBOI 3APaBCTBEHOT
npobiema. Y TOM KOHTEKCTY, a BE3aHO 3a CTaHAAPAHY METUIUHCKY
yCIyTY, O]l CTy/IeHaTa MeIUIIHe, 0e3 0031pa Ha TO IITO OHHU CIIaIajy y T3B.
MEIUIIMHCKH ITOJMJIa/IaK, O9EKY]je ce MCTHU CTENEH NaKihe M yMEIIHOCTH Kao
of1 lekapa crierjaiucte. [lpennsanje, To MITO METUIIMHCKY WHTEPBEHITN]Y
HE U3BOJIH JIEKap CIIEIUjaInCcTa, He 3HAYH JIa MaIMjeHT Tpeda aa 1o0uje Mamu
KBaJUTET y pany'’. Y Kopak ca OBaKBUM CTaBOM HJIE€ U HJieja O TOME Ja ce
HAA30p HaJ pajioM CTYAEHTa MOpa MOBEPUTH HEKOME KO je KBaJIN(UKOBaH
y TIOTIIYHOCTH Jla MHTEPBEHIM]Yy KBAJIUTETHO CIIPOBEAC. Y CYIMPOTHOM,
YKOJIMKO C€ I'pelIka IMOTKpajae CTYAEHTY, CMaTpa ce J1a jé TO IOCiIenna
HE/I0BOJbHE KBAIM(PUKOBAHOCTH OHOTA KOME j€ HaA30p TIOBEPEH.
MebhyTrM, OBaKo yOHIITEHUM CTAaBOM, CBAaKaKO HE MOXXEMO OUTH
3a,10B0JbHH. CIIOKEHO MHUTaE OJTOBOPHOCTH 32 IITETY KOjy IPOY3pPOKYyje
CTYACHT MEAMIIMHE HIJIK CTOMATOJIOTH]jE 3aXTeBa IPELU3HI]U OJTOBOD. Y TOM
CMHCITY BaJba Pa3MOTPHTH, TI0 MUIILJEILY ayTOpa, TPU MOTyhe KOHIeTIHje
0 KOjUMa Ce OBO MHUTAFhE MOXKE PEIIUTH. JeqHa je OHa Y K0joj c€ CTYACHT
rmocMarpa Kao 3arociieHH, IpyTa je OHa y K0joj OM OH MMao cTaTyc moMohHIKa
y U3BpIIEHY 00aBe3e 1 Tpeha mpeMa k0joj O ce OBO MUTAkE PeliaBajo mpeMa
OILITHM MPaBHJIMMA O OTOBOPHOCTH BHILIE JINLA 33 IPOY3POKOBAHY IITETY.

3.1. Cmyoenmu meduyune u COMAaAmMosozZuje Kao 3anocjieHu

OHoO 1ITO je, Mo ayTopy 0apeM,M3BECHO Y OBOM TPEHYTKY jeCTe TO Ja
ManujeHT Mopa OUTH y MOTIIYHOCTH O0ABELITEH O TOME Jja HHTEPBEHLHU]Y
CHPOBOAH ,,0yayhu nekap™, Te Aa OH HA TO U3PHUYMUTO MPHUCTAHE. YKOIHKO
MalnMujeHT O TOME HHje 00aBEIITEeH WM YKOJIHMKO jeé HaKOH 00aBelTemha
YCKPATHO CBOj MPHCTAHAK, UHTEPBEHIIM]ja CE HE CME TPEIYCTUTH CTYICHTY' .
MelyTum, 1y OHUM cllydajeBUMa KaJia je MalrjeHT 0 TOMe 00aBeIlTeH, Kao
¥ OHJA Kaja HUje,naKje 0e3 pasyimke, 3a CBE MITETE KOje W3 MEIHITNHCKE

10 7bid, ctp. 175.

11 Ayrop 1eHH apryMeHTe OHOT JieJla IIpaBHe TeOpHje KOjU CTOjH Ha CTAHOBUILTY A2 HUjE
noTpeOHO JJa naryjeHT Oy/1e 00aBeIITeH O TOME 1a HHTEPEBEHIIH]y CIIPOBON JIEKap IIOUCTHHK.
Tauno je na je To Tpeba u36ehu pagy 3amrTuTe jaBHUX MHTEpeca U nHTepeca Oyayhu kaaposa.
Wnak, ynpaBo 300r HemocraTka (OPMAIHOT 3Bama KOJ CTyJICHATa MEIHIMHE M HHBOA
CTpY4HE OCII0COOJBEHOCTH, OMIIO OU 01 HAPOUHTE BAYKHOCTH J1a MAIUjeHT Oy/ie 00aBelTeH o
TOME J1a HHTEPBEHIU]Y CIPOBOJM CTYAEHT M J1a HA TO M3PHUYMTO IIPUCTAHE.

ApryMeHTH IPOTHB 00aBeIITaBaba MAIMjeHTa O TOME Jla HHTEPEBHIN]Y CIIPOBOJIYU CTYIEHT
OJTHOCHO CIICIMjATU3aHT U3JI0KEHH Cy Ko [bid, ctp. 176-177.
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WHTEpBEHIHje yciee oarosapahe, To je YMHU ce HajITPUPOTHH]E, TPBEHCTBEHO
yCTaHOBA Y YHjEM je OKPHUJBY OHA W3BENICHA.

IIpema xojum mpaBunmma he oHa oxaroBapaTu? AyTOp CTOjU Ha
CTAHOBHWINTY J1a C€ OJATOBOPHOCT 3a OBE IITETE Y HAIIEM MpaBy 3aCHHUBA
Ha IpaBUJIMMa KOja ce OJHOCE Ha OATOBOPHOCT MOCJIOJABIA 3a IITETY KOjy
3aIOCJICHU Ha pajly WU Y BE3U C PaJioM MPOy3pOKyjy TpehumM aunmma.
VY TakBOj MOCTaBIM, 32 CBE IITETE KOjU M3 WHTEPBCHIIHM]EC MTPOUCTEKHY,
olroBapaia OM IMPBEHCTBEHO YCTAHOBA y KOjoOj je CTYACHT opauHupao. To
jé TIOTIYHO MPHUPOIHO jep je MITeTa HAcTala Be3aHO 3a JEIaTHOCT came
yCTaHOBE.

Ilopen ycranoBe, Oynyhu na ce cTyAeHTHMa MEIWLIHMHE HE CME
MOBEPUTH CAMOCTATHO N3BOeHE MHTEPBEHIIN]a, TOTCHIIM]aJIHO, OIT0OBapao
Ou u Jiekap KojeM je OMo MoBEepeH Haja30p Haja pajgoM cryiacHTa. CTyIeHT
MEIWITIHE WJIK CTOMATOJIOTH]e, Oymyhu 1a Hema HUTH (opMaTHO 00pa3oBame
HUATH IOTpeOaH HUBO OCTIOCO0JFEHOCTH, YBEK MOpa OUTH 1o Oy THUM OKOM
JieKapa Koju je 0Crmoco0JbeH J1a CAMOCTAITHO M3BE/IC OJHOCHY HHTEPBEHIIN]Y.
Tume ce HemocTaTak 0COCOOIHEHOCTH CTYACHTA, IOHOBUMO TO, KOMIICH3Y]e€.
CyILITHHCKH TO 3HAYH JIa je IMO0JI0XkKaj JIeKapa KOjU HaJ30p BPIIH UCTH Kao
MOJIOKA]j JIeKapa KOju MHTEPBEHITH]Y U3BOAMCAMOCTAIIHO, TO JECT Kao Jia
CTYACHT YONIITE HE YUECTBYje Y HHTEPBEHIINjH (Haraacuo aytop). Kako je
JIeKap 3arMocyeH Y MEAUITNHCKO] YCTAaHOBH, jaCHO j€ Ja FherOBa OATOBOPHOCT,
CBAKaKoO CONMAAPHO C YCTAHOBOM, JIOJIA3M Y 003UP caMoO YKOJIMKO je Ha
Er0BOj CTpaHM MOCTOjajla HaMepa MM rpyda Helaxma. Y OBOM CIydajy
CTeleH KPUBUIIE CE€ OJHOCH HANaXmby Yy HAA30py KOju My je, Hariacuhemo
TO, TIOBEPEH y OKBUPY PAJTHUX 33Ty KeHha.

Haj3an, 1meHTpallHO THTamkE 3a HAC jecTe NMUTAkE CBEHTYAITHE
OJZITOBOPHOCTH cTyieHTa. ONITOBOPHOCT CTYJICHTA J0J1a3u y 003up.MelyTum,
M0 CTAHOBHUIITY ayTOpa, MOTYRHOCT HEHOT 3aCHUBAKA JUPEKTHO 3aBUCH
0] cTerneHa KpuBHie. pyrumM pednma, oTpeOHO je 1a Ha CTPaHH CTYACHTa
y OIIHOCY Ha HITETHE IMOCJICAUIE WHTEPBEHIIM]E MOCTOjHU BUCOK CTENEH
KpUBHIIC — HAMeEpa WK Tpyda Henakmba. Tako BIHCOK CTENEH KPUBHIIE je
JeIMHU MOMEHAT KOjJU MOYKE OIPAB/AaTH 3aCHUBAHE OJITOBOPHOCTH CTYJICHTA
jep, MOJICETUMO, JIeKap KOjH BPIITH HAA30p HaJ PaJoM CTYACHTA NMa ITOJI0XKA]
JieKapa KOju WHTEPBEHIIN]Y M3BOAM MOTIYHO CaMOCTAJIHO. BHCOK cTerneH
KPHUBHIIE j€ jeMUHU MPABHO PEJIeBaHTaH TPar KOjH CTYIEHT MOXE OCTaBUTH
y TOKY MHTEPBEHIIMje, CAMUM THM TO j€ ¥ jeIMHHM MOMEHAT KOju MOXKE
OIpaB/IaTH U HETOBY €BEHTYAIIHY OJI'OBOPHOCT.

To mTO je TaKBY CUTYaIlUjy U TEOPETCKH TEIIKO 3aMUCIIUTH, Y HA4Yely,
HE JIOBOJIM Y TTUTAME J1a je ONTOBOPHOCT M cTyAeHTa Moryha. HapasHo, uak n
y TEIIKO 3aMUCIIMBHUM CJTy4ajeBUMa Kaja KoJl CTYJCHTa MEIUIIUHE TOCTOjU
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TaKO BHCOK CTEIICH KPHUBHIIE, OH he oiroBapatu COMUAapHO C YCTAHOBOM Y
9HjeM je OKpUJIbY nenoBao. COMUIapHOCT j€ Y OBOM CITydajy HEOITXOIHA, KaKO
300T Tora mITo je MoTpPeOHO MOPAaBUTH TTOJIOKAj omITeheHOT Kao MoBEepHOIIa,
TAKO W 300T TOTa IITO je TPEelIKa CTYICHTA, YaK U KOJl OHOT KOJH je HAMEPHO
MPOY3pPOKOBAO LITETY, OrPOMHHM JEJIOM JIEO IPOIYCTa MEANUIIMHCKE YCTAaHOBE
U JIeKapa Koju je OMO 3aJ1yKEH Jia BPIIM HAJ[30p HaJl pajioM CTYJICHTA.

[To mponenn ayropa, KOJI 3acCHHBamba OJIFOBOPHOCTH CTYACHTA,
HEOTIXOJIHO j€ TI03BaTH c€ Ha HOPMY KOja PEryJIHIIIe 0JIrOBOPHOCT ITOCIIO/IaBIA
3a MITETY KOjy 3aI0CIIeH! Ha pajly WU Y BE3H C PaJioM Mpoy3pokyje Tpehem
JUIY. JacHO je a CTYJNEHT HUje 3aMOCiICHH, YaK HU Y HAjIIUPEM 3HAUCHY
Te peun. JacHo je, Takohe, 1a HU yCTaHOBa, Hajuelihe BUCKOIIKOJICKA, HHjE
nocionasal. Mnak, KJbyyHH MOMEHAT KOjH je ayTopa HaBeo Jia pa3MHUILIba Y
OBOM ITIpaBIly je Taj IITO je 3APaBCTBeHA 3alITUTa, MOXa HE IIPUMapHa, ajiu
CBAaKaKO BPJIO 3HAYAjHA JIETATHOCT MEJMIIMHCKE BUCOKOIIKOJICKE YCTAHOBE, &
CTYJICHT j€ Y OKBUPY CBOjUX BEXXOH 00aBJbA0 YIIPABO TY JENATHOCT(HATIACHO
aytop). Cama unmeHHUIIA 1a 00aBJba 33]1aTKE Y OKBUPY JICTATHOCTH YCTAHOBE,
HETOB TI0JI0Kaj YI0100JbaBa Cca IMOJI0KajeM 3aII0CIICHOT.

Y mpuiior onpene/bemba 3a KOHIEIIN]Y O Yoao0ibaBamwy MojioxkKaja
CTYJICHTa ca IOJIOKajeM 3aroclieHOT HJie W ToTpeda 3a OlpiKaBameM
MEIUIMHCKOT cTaHnapiaa. Haume, pexiim ¢cMo Jia TO IITO UHTEPBEHIIH]Y
M3BOJM CTYJICHT, HE 3HAYM JIa je MAalMjeHT MpeIMeT eKCIICPUMEHTa U Jia
caMHUM THM MOXe JIa padyHa Ha MarbH CTaHIap/ y U3BOleiby HHTEPBEHITH]C.
Hanpotus. IlanujeHt Mopa na ao0uje yBeK HajMame CTaHIApIHY
MEIUIMHCKY YCIAYTY. YKOJIHMKO OM Ce CTYJACHT YIOA0OHO ca 3arloCiICHUM,
BHCOKOIITKOJICKa YCTaHOBA Y KOjOj je MHTEPBEHIIM]a U3BE/ICHA OATrOoBapasa
OU YKOJIMKO HE TOKaXKe Ja je 3aIllOCJICHH, TO JECT CTYACHT, IMOCTYIa0 OHAKO
Kako je Tpebaso'?. Jla Jin je CTYICHT MOCTYIa0o OHAKO Kako je Tpebaso Hehe
Ce [ICHUTH Ca CTAHOBHINTA MOTYNHOCTH CTY/ICHTA, KOje 00jeKTHBHO HHUCY
Ha HajBHIIEM HHUBOY, Beh U3 nepcnekTuBe MOryhHOCTH ycTaHOBE Koja ce
npodecruonanHo OaBu 3paBCTBEHOM jenaTHolhy. [lakie, o/l MambKa Maxmbe
W YMEITHOCTH CTYACHTA, NAallMjeHT CE YCIIEITHO ITHTHU TaKo IITO Ce YCTaHOBA,
MOy T TIOCTIoaBIa, 006aBesyje ma ode3denn onrorapajyhu nmpodecuoHaHu
CTaHaap/I.

Omnpenesseme ayTopa Ouhe HEITO jaCHHWje HAKOH aHAIM3e IPYTHX
Moryhux pemena. Minak npe Tora, kpatka aurpecuja. OAroBOpHOCT CTyACHATA
MeIUIHE TEIIKO Ce MOXKEe [TPOyUYaBaTy BaH KOHTEKCTAa y KOjeM ce aHaJIn3upa
OJITOBOPHOCT CIICIMjain3aHaTa. Y OKBUPY jeHOT OJ1 HajTEMEJbHUJUX PaJIoBa

12 Bugeru: 3akoH o obiuranmonum ogHocuma (y aaskem tekcty 300 PC), ,, Ci. smct
COPJ“ op. 29/78, 39/85, 45/89, 57/89 u ,,Cn. ;uct CPJ*“ Op. 31/93, 22/99, 23/99, 35/99,
44/99,1/2003 un 170, cT. 1.
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KOjU ce y Hac 0aBU OBOM TeMaTUKOM, mpodecop Pagaumuh 3acrtyna resy na
CTeLHjaIn3aHT OAroBapa 3a MITETy MAIMjeHTy 10 OCHOBY JENNKTA Kaja
HHje 010M0 TIOBEPEHY HHTEPBEHIIN]Y HaKO je 3HAO FJIM MOPAo 3HATH Ja HUje
JopacTao MOBEpeHOM 3anaTky. Kajga HaMupH manujeHTa, Mo MHIIJBEHY
npodecopa Panuinha, crienujann3zanT ce MoKe perpecupary of yCTaHoBe'.
To 3Haum Aa crenyujan3aHT HEMa KapakTep 3aloCiIeHOT, YaK 1 Kaja jecTe
3ar0CJICH Y MEAMIIMHCKO] YCTaHOBH Y K0jOj je opauHupao. HapaBHo, 0BO ce
OTHOCH Ha CHUTYyaIje Kaaaje CIenujaJn3anT HHTEPBEHIN]Y U3BOIHO Oe3
Ha/30pa.

Haxo je BUXOB MMOJI0XKA] CIIMYaH, YTOJIUKO IITO HEMAjy MoTpebaH
CTeIeH OCMOCOOJEHOCTH 3a pajl, He Tpebda aHAJIOTHO IPUMEHUBATH CTaB O
OJZITOBOPHOCTH CIIEIMjaJIn3aHTa Ha OATOBOPHOCT cTyaeHTa. [1pBo, 300r Tora
IITO CTYJIECHTH MHTEPBEHIIU]JY HE CIPOBOjE Oe3 Haja30pa, HU y K0joj dasu
CBOT' OcTIoco0JbaBama. J[pyro 300r Tora mTo CTYJEHT CYIITHHCKH HEMa
3Hame KOjIM CIIeIHjaTN3aHT PACIIONiaXKe Ha OCHOBY KOjer O IIPOIIEHHO CBOje
00jeKTHBHE MOTYhHOCTH 3a CLIOpOBOL)eHhe NHTEPBEHIIH]E, 1A UCTY EBEHTYATHO
puxBaTuoO uiau onduo. Tpehe, mpakTUYHO, CTYACHTH MEAHMIIMHE WIIU
CTOMATOJIOTH]je HEMajy TOTOBO HUKaKBY MOryhHOCT oi0ujama cripoBolermba
UHTEepBeHIje, Oyayhu Ja OMIlo KakBO O/I0HMjak-e 3HAYM HETAaTHBHY OICHY
Ha UCIIUTY.

3.2. /Ipyea nomenyujanna peutersa

[IpobiemMy OnrOBOPHOCTH CTyZACHATa 3a IITETY KOjy MPOY3POKYjY
nanujeHTy u3Bojchu HHTEPBEHIN]Y MOXKE C€ U Ha APYTauMjy HAYKUH MPUhH.
Hamme, omHOC cTyneHTa M BUCOKONIKOJICKE YCTAaHOBE Y KOjOj j& OPAMHUPAO
Moryhe je y Halmem ciydajy YImogoOWTH M ca I0J0XKajeM IMOMOhHHUKa U
rocmojapa nocya. OBo Ha MPBU MOTIIE] ICNTYje KA0 CACBHM ITPUPOJTHO PEIICHE
U3 HEeKOIMKo pasinora. Hajipe, n3berasa ce HaTerHyTa KOHIIEIIIU]a O CTYICHTY
Kao 3aIl0CJICHOM, KOjU TO U3 MEPCIIEKTHBE 00jeKTUBHOT MpaBa HHje, a Takohe
yBakaBa Ce U/icja 0 yrOBOPHO] IPUPOIH OHOCA KOjJU C€ Ha pelialiuju nu3Mehy
JeKapa, TO JeCT yCTaHOBE, W TMAIHjEHTa YCIOCTaBJba TIOBOIOM MEIUITHHCKE
HHTEPBEHITH]C.

W 3aucTa, kaja u3 mpupoie Mociia Uik yroBopa U3pUIUTO HE TPOU3IIa3H
HEILTO IPYro, OHaj KOju je Ha ceOe mpey3eo o0aBe3y Ja 00aBH HEKH 110cao,
MOXe€ Kao rocrozap rnocja y cBojcTBY moMohHUKa aHTa)KOBaTH M HEKO Tpehe
nune. Tana ce Ha penanuju u3mel)y rocrojapa rnocsia 1 TOMONHUKA, y HAILIEM
clIydajy yCTaHOBE M CTyZAEHTa, (opMupa nocedaH OHOC y KOjeM ce CBe
paliibe Koje CTyIeHT Kao MOMONHUK Mpey3Me PUINCY]y TOCIonapy mocia
Kao Jia uX je cam mnpeay3eo. To ce 0JJHOCH U Ha IMTETHE pajithe. YKOJIHKO,

13 Ibid, ctp. 178-182.
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JIaKJie, CTYACTHT CBOjOM PaJIFbOM IIPOY3POKYje IITETY MAlUjeHTY, 3a TY HITETY
oxrosapahe BHCOKOIIKOJICKA YCTAHOBA.

HapasHo, 0BO je TojeHOCTaBJbE€HA CIIMKa MEXaHW3Ma 110 KOjeM OBaj
onHoc gynknuonue. [IperusHuje, kana je moMohHHK, TO jeCT CTYJIEHT,
aHTa)KOBaH paJiu o0aBJbamba HEKE MHTEPBEHIIH]E, O Hhera ce TPaKu J1a y
n3Bol)ey MHTEPBEHIIM]E MMOKaXe 3HAhe U YMEIIHOCT rocroaapa mocia,
JIaKJIe yCTaHOBE Kao mpodecuonalia. To mTo ce off CTyACeHTa, (aKTUUYKH, Taj
HHUBO HE MOKE 00jeKTUBHO 3aXTEBATH, HE MCHha HUIIITA Y TOME Ja TTAllH]CHTY
Mopa na OyJie Ipy’>KeHa cTaHJap/Ha MEIUIIMHCKA yCIIyTa 3a KOjy jaM4u
BHCOKOIIIKOJICKA yCTaHOBA. BUCOKOIIIKOJICKA yCTaHOBA C& MOXKE OCIIO00ANTH
o0aBe3e HaI0OKHa/Ie MITETE jeINHO YKOJIUKO CE pajiba CTyIeHTa He O MorJia
H0j, TO JeCT lb€HOM CTPYYHOM OCO0JBY, YITUCATH Y KPUBHUILY, OJTHOCHO YKOJIUKO
j€ MEJIUIMHCKU CTaHAap]l 3aJJ0BOJbEH. YKOJIMKO yCTaHOBa Oyjie oOaBe3aHa
7la NITEeTy HAJOKHA M, NMa IIPaBo perpeca of CTyACHTa, HajMambe CPa3MEepHO
KPUBHIIU CTYJICHTA.

Hako oBakaB MPUCTYN MMa CBOJUX NMPEIHOCTH, YHICHHIIA je Ja
MMa M CBOjUX MaHa 300T KOJUX M JaJbe CMaTpamo Jia je MpBa KOHLEMIIH]ja
mmpemMa Ko0joj ce CTYACHT TpeTHupa Kao 3arloCcieHH [aJIeKO IMOTOIHH]A.
Hajmipe, Hanre mo3MTHBHO MTPaBO HEMa OIIITHX OJPEA0H Koje ce 0JJHOCE Ha
VIIOTY ¥ OATOBOPHOCT MTOMOhHWKA, TaKO /1a je Y HeJOCTaTKy HOpMe Koja Ou
KOHKPETHO OBO NMHTamke ypenuia, 00Jbe Mo3BaTH ce Ha MocTojehy HopMy.
Jaspe, aHrakoBame MoMOhHMKa mojapa3ymeBa J1a ce THMe noBehaBajy
MOCJIOBHH KalaluTETH FOCHOoAapa MOcia, KOji CBOje CHare U pecypce Moxe
ynoTpeOuTH 3a 00aBJbame APYyTor nocia. MehyTum, aHra)KoBameM CTYICHTa
3a 00aBJbame oipeljeHe MHTEPBEHIIH]E, BUCOKOIIKOICKA YCTAHOBA HU HA KOJU
Ha4YuH He moBehaBa cBoje MocIoBHE Kamarurere. He, jep cTyneHT Mopa outu
KOHCTAHTHO TIOJl HaJ30POM CTPY4Ymaka 3a CIpOBOheme Te HHTEpPBEHIH]E,
IITO J1aJbe 3HAUYM J1a Taj CTPYyYHhaK HEe MOXKE 3aMCTa OWTH aHTa)XOBaH 3a
o0aBJbame HEKOT Apyror 3axBara. Haj3aza, npuxBarameM cuctema ,,rocnonap
nocia-moMohHUK ™ OATOBOPHOCT cTyAeHTa OMJa O CyIITHHCKHY OOLITPEHA,
jep oH O 0JIroBapao 3a CBaKH CTEICH KpuBHIe, Oy Ayhu 1a Ou ycTaHOBa KOja
Ha/IOKHAJM IITETY MaIMjeHTy HMaJla IpaBo Ja ce Of CTYAEHTa perpecupa
Cpa3MepHO HEroBoj KpUBHUIM. [IpuMeHOM KOHIENIuje ,,I0CI0aBall-
3aI0CJICHH ", OITOBOPHOCT CTYy/IeHTa OMila OM OrpaHnveHa caMo Ha HajTexe
CTeleHe KPUBUIIE.

Taxkobe, kaza roBopuMo o Moryhum peniewnma, Tpeda MOMEHYTH Ja ce
npobieMy Moxe puhiu ca jol jeTHOT CTaHOBHIITA. HanMe, BUCOKOIIKOJICKA
YCTaHOBA M CTYAEHT MOTY C€ IIOCMaTpaTH, TEOPETCKH OapeM, M Kao
Cayd4ecHHUIN Y TPOy3pOKoBamy mrere. Mmak, OBHUM ce peremeM ayTop Hehe
JeTajbHHje OaBUTH M3 pa3jiora IITO BUCOKOIIKOJCKY YCTAaHOBY M CTYJIICHTA
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HUje IPUPOIHO ITocMaTpaTH, 6e3 0031upa Ha OOMM IITETE U BPCTY, HUTH Kao
HETIOCPEHE, HUTH IIOCPEIHE N3BPIINOLE, AAKJIE YaK HU Kao MOACTPeKaue u
romMarade.

4. 3ak/pyunu

CaBpeMeHO MEAMLIMHCKO NPAaBO CYLITUHCKH j€ IPEIMETHO OrpaHu4eHa
rpaHa npasa. tbeH mpeaMmeT je MeaUIUMHCKA JIeNaTHOCT, OMHOCHO HAy4YHO
BepU(pHUKOBaHA JETATHOCT yCMEpPEeHa Ha 3aITUTY 3/IpaBjba M dKUBOTA YOBEKA.
MebhyTuM, Hako MpeIMeTHO OpaHUUYCHA, OBa IpaHa Mpasa MoMyT KaKBOT
genus proximuma 'y ceOu 00jeTnmbaBa YNTaB HU3 HOPMH Pa3IMINTHX TpaHa
IpaBa — yCTaBHOI, KPUBUYHOT, OOJIUTallMOHOT, IOPOJUYHOTL, CTAaTyCHOT,
CTBapHOT, YIIPABHOT, I1a YaK 1 pagHor. Takole, oBa rpaHa npaBa cy0jeKTUBHO
je orpannyeHa. [lpenMeT BeHOr HHTEPECOBaba Cy MEAUIIMHCKH MTOCICHULIN
Y TAIUjeHTH, TO JeCT CBU CYOjeKTH KOjH c€ CTapajy O HallleM >KHBOTY U
3J[paBJby C OCJIOHIIEM Ha Hay4YHO IMOTBpl)eHEe MEIUIIMHCKE METO/IE, aJIi U OHU
KOjiMa Cy OBE BPEIHOCTH yTpoxkeHe. Mmnak, mako cy0jeKTHBHO OrpaHHUUCHa,
0Ba rpaHa IpaBsa, Kao ¥ KOJ IIpeIMETHE OIPAHNYCHOCTH, HMa BPJIO LIMPOKO
[0CTaBJbEHE TPaHUIIC YHYTAp KOJUX CE HaJla3€ BPJIO PA3IMUUTH CyOjeKTH ca
CIIOKEHHM, T1a ¥ IPOMEHJBHBHM YyJIOTaMa.

OBa xuOpuHa rpaHa MpaBa UMa HEOOMYHY OCOOMHY, KOjy HCTHHA
JIyTyje OpojHUM Ipa3HWHAMa Yy HAIlleM IMO3UTUBHOM IIPaBy, Jia 00jeIuHN
cy0jeKTe TojeNMHNX TpaHa IpaBa ca HopMaMma APyTHX IpaHa Koje ce, Ha TIPBH
TorJie]], Ha lbUX HY Ha KOJU HAYMH HE OJJHOCE. Y OBOM pazny, ayTop je moKa3ao
Ha KOjU HAYMH je paJl CTyAeHaTa, TO jeCT HBHXOBa OATOBOPHOCT 3a LITETY
peryinucaHa HopMaMa pajaHor npasa. [Ipeuunsnuje, ananusupajyhu ycnose
3a CIpoBohee MEANIIMHCKE HHTEPBEHIIN]E, KOHKPETHO CTY pYHY Hao0pas30y
U OCIOCOOJEEHOCT, ayTOP je OJIHOC CTYJACHATa MEAUIIMHE U CTOMATOJIOTH]je
1 BHICOKOIITKOJICKE YCTAHOBE y KojuMa 00aBihajy oapeherne naTepBeHmuje y
CKJIOITY CTYJEHTCKHUX BEKOH yIMOJ00HO Ca OHOCOM KOjH MOCTOjU H3Mehy
MOCJI01ABIA U 3aII0CJICHOT Y TIOTJIey IITETE KOjy 3al0CICHHU Ha pafy WIN Y
BE3H ca paJioM IPOy3poKyje Tpehum Tunuma.

[IpenHOCT OBakKBOI MPHUCTYIA, MPBEHCTBEHO ca OCIOHIIEM Ha
HOPMATHBHH METOJ, aHAJIHU3Y ¥ METOJy MUCAOHOT MOJICIIOBamba, ayTop je
ITOTBPAMO Ha ABa HUBOA. Hajmpe je To yUnmHMO aHAIW3upajyhu MpeaqHoCTH
MPEAJIOKEHOI MoJena ,,3al0CIeHU-TIoCIoAaBan’, a oHjaa yka3syjyhu
MambKaBOCTH OCTAJIMX MOryhux mMojaena ,,ioMONHUK-Toncogap nocia™ u
Moziena cayyecHUIITBa. Mnak, nako 4BpcTo CTOjU HAa CTAHOBHIITY A2 y HAIlleM
MpaBy CTy/IeHT Tpeba OMTH TPETHPAH Kao 3amoCICHH Kaa IPoy3pOoKYje MITETY
MaUjeHTy OpIUHUPajyhin y BUCOKOIIKOICKO] YCTAHOBH, ayTOP YKa3yje v Ha
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MambKaBOCTH MPEJJIOKEHOT MOJIeIa ICTOBPEMEHO ce 3aliakyhu 3a HeoCcpeHo
peryimcame mpeaMeTHe mpobaemMaTHke KOjuM OM ce TomyHmIa moctojeha
npasHuHa. [Ipu ToM monymaBamy, Bajba ce APKATH MPEIIOKEHOT MojIena.
ITocebHO Bajhba 0OpATHTH MAXKIbY HAa 3aMKe Mojela ,,TOMONHUK-TOCTonap
rocia“ u u30ehu HermoTpeOHO MOOIITPaBakhE OTOBOPHOCTH Oy nyhux Jiekapa.
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BROADER INTERPRETATION OF NORMS
CONCERNING LIABILITY OF EMPLOYEES

Summary

Modern-day Medical Law, although it is both object and subject limited
field of Law, is an hybrid creation which is capable to unify legal entities with
norms which at first glance do not refer to them. This quite extraordinary
feature Medical Law gained primarily due to a significant number of legal
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gaps. In this article author explains how and why is the work of medical and
dentistry students, actually how and why is their civil liability determined by
the norms of Labor Law.

More precisely, in this article author analyzes facts that determineper-
missibility of medical treatment. In its focus was one fact in particular - formal
education and capability to perform various medical treatments. Analyzing
this fact, author finds that the legal relation between student and education
institution on damage that student causes to a patient during medical tre-
atment should be interpreted as a relation of employee and employer on the
damage that employee as a part of its job assignment causes to a third person,
although it is quite clear that student is not an employee.

There are numerous and obvious advantages of this viewpoint in which
we identify students and employees. Relying on normative method, various
analytical techniques, and especially on in-mind modeling method, author
confirms those advantages on two different levels. On a first level, author did
this by analyzing all the advantages of the model “employee-employer” that
was proposed earlier in the text. Author also did this, on a second level, by
pointing out all the deficiencies of all the other possible models. In a first place
that is so-called “assistant-master” model, and various models of complicity.

However, although author claims that in Serbian positive Law student
should be treated as an employee if he or she causes damage to patient during
medical treatment in education institution, author also points out deficiencies
of the proposed “employee-employer” model. At the same time, author advo-
cates for direct regulation of issue in matter, because direct regulation will
fill all unwanted legal gaps which cause main problem in this matter. Filling
this gaps, this is also pointed out, should rely on proposed “employee-em-
ployer” model. In this process, special attention should be paid to the traps of
“assistant-master” model, because we want to avoid unnecessary tightening
of civil liability for future doctors.

Keywords: damage compensation, employer, employee, medicine and
dentistry student.

172



[pernenuu yiaHak*
[ou. op Pajko Knuuxosuh,
Yuueepsumem 3a nocinosne cmyouje
Dakynmem npasHux HayKa

bara Jlyka UDK: 349.22:331.106.27](497.6)

PAJ/l BAH PA/THOI' O//HOCA Y PEIIYbJ/TUITH
CPIICKOJ - TPEHYTHO CTABE

Ancmpaxm: [{un 0602 pada je 0a ananusupa mpenymHo cmarbe
paoa ean paonoe 00Hoca 0OHoc ypehenoe 3akonom o pady Penyonuxe
Cpncke. Tlpunukom ananuze umaniu cmo y euoy 4urbeHuyy 0d je pao
6aH paonoe o0Hoca npucyman y cucmemy pada Penybnuxe Cpncke
3602 moea wmo padHuK mModice 0a paou u Kao Huje y paoHoM 0OHOC).

Uaxo je osaj 0bnrux pada u panuje 6uo npucymaw y cucmemy paod,
HAKOH OOHOWEeRAd HOB802 3aKOHA O pady Modxce ce 2080pumiu O
CUCMEMCKOM U NOMNYHOM ypehervy moe paoa jep cy 3akonom ypehene
OCHOBe Kojuma ce ycnocmasanajy ooauyu maxeoe paoa. Ceaxu 00
obauKa paoa 8an paodHoz 0OHOCA YCROCMAB/bA Ce Y2080POM, KOju
3aKBYYYJy: auye Koje 06asba nocrose (MOCIEHUK) U Tuye 3a Koea ce
0basmajy nociosu (nociooasayy).

Tpenymuo cmarve 00pacasa 3anadajan Hanpeoax y pecyiucarsy u
npowUpersy nojeOuHUx 00auKa paoda 6an paoHoz 0OHOCA )y 0OHOCY
Ha paHuja 3aKOHCKA pjeutervd U CUCTNEMAMU308arbeM CEUx 00auKd
paoa san paonoz o0Hoca y noceban ouo 3akoua. Ilonoxcaj pada ean
paonoe oonoca y cucmemy paoa Penyonuxe Cpncke Huje KOHAYHO
pujeuten u buhe neonxoono yoyoyhe paoumu Ha we2o80j 00epaoipu
v npasyy eehie saumume u3spuiuiaya y mom ooauKy paod.

Kwyune pujeuu: paono 3axonooascmeo, pad 6an paonoz 00Hocd,
nonodcaj pada 8an paonoe 00HoOcd, 002Padra NPONUCA.

" e-mail: ups@univerzitetps.com
Pao npummwen: 22.06.2017.
Pao npuxsahen: 26.07.2017.

173



Pajro Knuurosuh, Pao ean paonoe oonoca y Penyonuyu Cpnckoj
- mpenymno cmaroe, cmp. 173-192, XX1 (1/2017)

1. YBox

Pan BaH pagHOT OJHOCA MPUCYTaH je y cucteMy pajaa PenyOnuke
Cpricke jep paagHUK MOXE Ja paad ¥ Kaj HUje Y pagHOM OIHOCY. YCTaB
Peny6nmke Cpricke y unany 39. rapanTyje mpaBo Ha paj, y CKJIaay ca 3aKOHOM
1 IpaBo Ha cio00oaH n360p pazaa. Jlnue koje 06aBba paj BaH paaHOT OAHOCA
10 CBOM M300py cTHYe ofnpel)eH! IpaBHU CTATYC, TpaBa 1 00aBe3e Mo OCHOBY
TaKBOT paja. Takas paj mpuraja paJHoM IpaBy u ypehyje ce pajHOpaBHUM
3aKOHOJABCTBOM. 3aKoH O paay' PemyOsiuke Cpricke peryiuiine pan BaH
paJHOT OoIHOCA U YTBPhyje OCHOBE KOjUMa CE YCIIOCTABIba]y OOJIMITH TAKBOT
pana. CBaxu o 00JIHMKa paja BaH paHOT OTHOCA YCIIOCTaBJba Ce YTOBOPOM,
KOJjY 3aKJbyuyjy JIMIIE: KOje 00aBJiba IMOCI0Be (IIOCJIEHHUK) U JIULIE 3a Kora ce
00aBJbajy MOCIOBH (IIOCJIOJABALI).

Hecnopna je unmeHnIla J1a ce IpaBHAa TeOpHja HHje JeTajbHUje H
MHTEH3UBHHje O0aBuiia PeHOMEHOM MIPAaBHUX OCHOBA aHTa)KOBarha pajia BaH
pazHOT OTHOCA, 300T Yera je pajl BaH paJHOT OTHOCA CaMO A jeTUMITHO OHO
ypebheH y panujeM 3akoHy O pagy ¥ TO Kpo3 o0aBJbame MPUBPEMEHUX U
MOBPEMEHUX IOCJIOBa M KPO3 JOIYHCKH pajl U OHO je caapaH y oapendama
KOje peryJuily pajgHu OJHOC.

[Monazehn ox YcraBoM rapHTOBaHOT IIpaBa Ha Paj U IpaBa Ha cI0001aH
n300p paza U YUKBCHHIIE JIa CE PaJl y PaJHOM OJHOCY W paj BaH pajHOT
OITHOCA 3HAYAJHO Pa3jINKyjy OMIIO je HEONMXOIHO YPEIUTH W MPOITHPUTH
NojeJuHe OOJIMKe pajja BaH PaJHOT OIHOCA y OJHOCY HAa paHHja 3aKOHCKA
pjeliema 1 cucTeMaTh30BaTy CBe 0OJIMKE paja BaH PaJHOr 0JHOCa y Ioce0aH
110 3aKoHa. TpeHyTHH 1M0JI05Kaj paja BaH paJHOT OJHOCA y CUCTEMY paja HUje
KOHAYHO pujenieH u ouhe HeomxoqHo yOyayhe paguTu Ha HBeT0BOj IOTPabU
y npaBiy Behe 3amrure u3Bpmiana y ToMm oOJIHKY paja.

2. IlpaBHM OCHOB 32 paJi BAH PaJHOI 0JJHOCA

Baxxehn 3akon o pany y nujeny ,,Pax Ban pagHor ogHoca™ (ui. 204.
10 207.), kao mpaBHe OCHOBE 3a PaJi BaH PaJHOT OJIHOCA YTBphyje yroBope u
T0: 1) yroBop 0 00aBsbarmy NPUBPEMEHHUX U TOBPEMEHHUX MOCIIOBA; 2) YTOBOD
0 jemny; 3) yroBOp 0 CTPYYHOM OCTIOCO0JbaBaby U ycaBpllaBamy; 4) yroBop
0 JormyHckoM pajay. OBe yroBope 3akjbydyjy Jule Koje 00aBsba MOCIOBE
(TTOCIIeHNK) U JTUIIE 3a KoTa ce 00aBJbajy TOCIOBH (TIOCTIOABAIT).
3ajemHIYIKO 32 HaBEICHE yTOoBOPE je, a Ce 3aKJbydyjy y THCAHOM
OOJIMKY U J1a caJipKe HAPOYUTO: BPCTY, HAUMH U POK U3BPIIICHA MMOCIa, Kao
Y Ha4WH yTphHUBamba HaKHAJIE 32 paJl, aKo 3aKOHOM HUje IpyKuuje oapeheHo.

1 “Cnyx6enn rmacauk Penyonuke Cpricke®, 6poj.1/16
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[Nocnonasar je ay»aH Jia BOAHM €BUACHIIN]Y O CBUM YTOBOPUMA KOj€ 3aKJbyYn
Ha OCHOBY TIpaBuUJja caApKaHuX y oAgpendamMa 3aKoHa.

IlpaBHa Teopuja HUje ce neTajbHHUje M WHTEH3WBHHUjE OaBHIIa
(heHOMEHOM TMPaBHUX OCHOBA aHTAKOBAMA pajia BaH PaJHOT OJHOCA, AJlU
0e3 0031pa Ha TPEHYTHA 3aKOHOJIaBHA PjelIeHkha, CMAaTPaMo Jia OBU, U OCTAIH
WHCTUTYTH (PIICKCHOMITHOT 3aroliljbaBarma, UMajy OynyhHOCT U 3Hauaj y
noBehamy 3aM0CIICHOCTH | JIa je HHUIHPAhEe BbUXOBE J]ajhe aKTYeIH3alnje
Y TIPaKTHYHOT OCTBapUBaha MMOTITYHO OIPABJIAHO.

MeljyTum, y caiaimeM TPEHYTKY MOpa ¢ UMaTH y BHJTY U COIHjaliHa
JUMEH3Hja OBHX OOJIMKA aHTa)XKOBama paja, TPEHYTHA eKOHOMCKA KpU3a U
YTHUIIaj COLMjaIHUX MMapTHEPA Ha KPEUpame U 3aKOHCKO ypeheme cucrema
pajia KoJ HaC Uy OKPYKEHbY.

VYV oBoM panmy orpannumhemMo ce caMo Ha OOJMKE pajia BaH paJaHOT
omHOoca koje npeasuha 3akon o paxy Pemyonuke Cpricke u3 2016. ronume.

2.1. Yz060p 0 npuepemenum u noepemenum ROC106UMA

OBaj yroBop je Hajuenihe KOPUIITEH Kao IPaBHU OCHOB 32 PaJi BaH
pajHOT OIHOCA ¥ IPUCYTaH je Makhe BUIIIC Y CBUM 3aKOHOABCTBUMA JpKaBa
13 ONMKET OKPYXKewa. Y TIOUeTKY Kajia Ce jJaBUO, eTrOB MPEIMET Cy MOTJIN
OWTH TIOCTIOBH M y OKBUPY MjEJIATHOCTH ITOCIIOABAaNa 1a OW KacHUje TH
MOCJIOBM MOPAaJTi OWTH U3BaH JIjeNIaTHOCTH MOCIOABIA U ca KpahuM pokom
Tpajama yroopa. Cajanrme 3aKOHCKO PHjeIlekhe TOBOPH O IMOCIOBUMA 32
KOje ce HE 3aKJbydyje YTOBOP O pafy.

2.1.1. Ilpasna npupooa u cadpiricuna y2080pa

Baxehu 3akoH o pagy Mmo3Haje ABa pekuMa pajaa Mo YyroBOpy O
00aBJbatby IPUBPEMEHHX M IOBPEMEHHUX TIOCIIOBA: OMIITH U HoceOHH. OnTn
PEKUM pajia o yroBopy 0 00aBJbamy IPUBPEMEHHUX U TOBPEMEHHX MOCIOBA
Ba)kKH 32 CBE KOjH TAKaB YTOBOP 3aKJbyue, YKOIHKO TOCEOHUM PEKUMOM HHje
IpyKuuje mpeaBuleHo, U IpUMjerbyje ce Ha He3arocleHa Julla, 3armociieHa
JULA KOja paje ca HeIlyHUM pPaJHUM BPEMEHOM U KOPHUCHUKE CTapOCHE
TIeH3Hje.

[Ipema unany 204. oBor 3aK0Ha, YTOBOP O IPUBPEMEHUM U IIOBPEMEHUM
MOCJIOBUMA 3aKJbydyje MOC/IofaBal] ca HaBeJIeHUM KaTeropujama JIuia 3a
o0aBJbame MPUBPEMEHUX U MOBPEMEHUX MIOCIIOBA KOjU HE Tpajy Ayske o1 90
JlaHa y JeJIHOj KaJICHapCKO] FOJIUHHU.

W3Bpmnony mo 0BOM YroBOpy MOr'y OWUTHM HE3alocjeHa JIMIA,
3arocJieHa Jula ca HellyHUM PaJHUM BPEMEHOM M KOPHCHHULU CTapOCHE
neHsuje. AKo He3arocIeHa Ina HUCY MyHOJbeTHA, MOTPeOHa je carjJacHOCT
3aKOHCKOT 3aCTyITHHKA, CXOJIHO WiaHy 56. cT. 1. u 2. 3aK0oHa 0 00IUTallMOHUM
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omHocuma. To Baky W 3a MaJloJbeTHA JIMIA KOja pajie ca HEITYHUM PaJHUM
BpeMeHoM. KoprcHUIIN MHBATHTHIHA U TIOPOIMYHE NIEH3Hje He MOT'Y PaUTH
1o oBoM yroopy. [Ipenmer yroBopa Moxke OUTH OMIIO KOjU IPUBPEMEHHU
VT TOBPEMEHH M0Ca0 U3 JjeNIaTHOCTH TTOCIIOIaBIIA 32 KOjU CE HE 3aKJbydyje
YTOBOp O pany.

., [pUBpEMEHH MTOCIIOBU CY KPAaTKOTPajHU KOHTHHYHUPaHU IIOCTIOBH, Ka0
ITO Cy: CeTBA, )KETBa, Opare yceBa WM TUI0/I0Ba, IIpepaa IehepHe perne,
OTKYI )KHTapHIa, aHKETHPAHE, APXEOJIONIKO HCTINTUBAE, PeBUTATH3ALN]a
(pecaxa, peKOHCTPYKIIMja YMETHHUKHX IIpeaMeTa U ciaumdHo. [loBpemenn
TIOCJIOBH CY KPATKOTPajHH IIOCIOBH KOjHU ce He 00aBJbajy y KOHTHHYHTETY, Beh
C BpeMeHa Ha BpeMe, Kao ILITO Cy: MPOTUBIPaIHA 3alITHTA, U3Paja CajaMCKUX
LITaH/I0Ba, KOUICHE TPaBe MO IPaJICKUM MapKOBHMA, OJlpiKaBamke pesla Ha
CIIOPTCKUM Tpupeadama u cii.

3akoHOM O pafy je mpeaBuleHo ga MPUBPEMEHH U TOBPEMEHH MTOCIOBH
MOTY TpajaTu Hajayxe 90 pamHuX naHa y KajdeHAapckoj roguau. OBo je
ropa TPaHMIa BUXOBOT Tpajarba — TO 3HAYM J1a He MOTY TpajaTH JTyiKe, a
Mory kpahe.

W3Bpmmony 3a o0aBJbeHU paj] MpUIaaa IpaBo Ha HakHany. M3Hoc
HakHajie yTBphyjy ce yroBopoM. [Tocnonasarl je gy»xan Jia miaha JonpuHoce
yTBphere 3akonoM o gornpunHocuma.’ To 0Baj yroBOp YHHH OIMCKUM YTOBOPY
KOj¥IM C€ 3aCHUBA PaJHH OIHOC.

YroBop 0 IpUBPEMEHUM H OBPEMEHHUM IIOCIOBUMA j€, 1O CBOjUM
KapaKTepUCTUKaMa, OOJIMTallMOHU YTOBOP, KOjU HHj€ peryJincaH 3aKOHOM O
o0JUralMoHuM oJHOCKMMa, Beh mponucuma koju ypeljyjy pajHe ogHoce, Ha
OCHOBY KOJUX C€ OH KOPUCTH y mpakcu. Kao y CBUM CIIMUHUM ClTyuajeBUMa,
3a CBE IITO y BE3W C OBUM YTOBOPOM HHjE PETYJINCAHO ITPOMHICHMA O PaJHUM
OJTHOCHMa, Ba)Ke OMIITE onpende M onpende o yropopuMma n3 3akoHa O
00JTUTAIIMOHUM OTHOCHUMA M CyOCHIUjapHO C€ TIPUM]jeHY]Y.

YroBop 0 MpUBPEMEHUM M MOBPEMEHHUM IOCIOBUMA yCIIOCTABJba
MPAaBHO-EKOHOMCKH OJJTHOC KOjH HU Y KOM CITy4ajy HE MOKe IPEPACTH Y PaaHU
onHoc. Criop Koju HacTaje U3 OBOT YroBOpa pjeliaBa ce y peJ0BHOj MapHUIH,
a He Kao crop u3 pagHor oxHoca. O0aBibame MPUBPEMEHUX U IIOBPEMEHHUX
MIOCJIOBA TIPECTaBIba paJl BaH PAIHOT OJHOCA.

2 3opan MBomesuh, PagHo npaBo —4eTBpPTO M3MjEHEHO U JONYHEHO H3Aame, [IpaBHH
¢daxynrer YuuBep3utera YHuoH y beorpamy n JII“ Coiyx0enn rmacuuk, Beorpax 2009.
rojauHa crp. 299.

3 ,.Ciryx6enu rmacHuk Perry6muke Cprcke®, 6p. 116/12. n 103/16
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,»YTOBOD C€ 3aKJbydyje ¢ 003UPOM Ha JIMYHOCT MOCICHHUKA, TaKO Ja
MIpHUIIaia yToBOpHUMa ,,intuitu personae’. O6aBe3e U3 OBOT YTOBOPA IMPECTajy
cMphy MOCIIEHUKA U HE MOTY C€ IIPEHETH OJHOCHO HaCIEeAUTH

I1paBHa mpupozaa oBor yropopa oapelyje n merosa aejcrsa. Kako ce paan
0 MjELIOBUTOM YTOBOPY, OH HMa JBOCTPYKO JI€jCTBO: OOJIUTALIMOHOIIPABHO
U paIHONPABHO.

PajHOIIpaBHa /igjcTBa yroBOpa Orvie[ajy ce y YNHCHUIH JIa ,,ITOCICHUK
[0 YTroBOpYy O 00aBJbamy INMPHUBPEMEHUX M IOBPEMEHUX IIOCIOBa MMa
IPaBO Ha MEH3UjCKO, MHBAJINJICKO M 3IPAaBCTBEHO OCHTypambe, Y CKIaIy ca
oaroeapajyhum 3akoHOM.

OG6UraiMoHONpaBHa ejCTBa yroBOpa O IPUBPEMEHUM U IOBPEMEHUM
MOCJIOBUMA Y HE 00aBe3e CTpaHaka yTBpheHe camum yrosopom. Obasese cy
y3ajaMHe ¥ PEIUIIPOYHE, IITO OBaj YTOBOP, KAKO CMO UCTAKIIH, YBPIITABA Y
JBOCTapHO 00aBE3HE YTOBOPE.

OBaj 00K pasia ce 4ecTo 3JI0ynorpedspaBa, O YeMy CBjefodYe U
W3Bjemraju nncnekuuje paga Pemyonuke Cprcke. [Ipema Tum u3Bjemrajuma,
yroBop O 00aBJbalby MOBPEMEHUX M IMPHUBEMEHHX IIOCIOBa, Kao BHUJI
3aIolJbaBamka OTHOCHO aHTaKOBaa paIHNKa, HajBHILE ce 37I0yoTpeOsbaBa
KO/l TIOCJI0/IaBalla Koju 00aBsbajy IPUBPEAHY J1jeJIaTHOCT.

2.1.2. lloceban pesicum yzoeopa

IToceban pexxum pajia Mo YroBopy o 00aBJbamy MPUBPEMEHUX H
MOBPEMEHUX MOCTIOBA BAXKHU CaMO 32 WJIAHOBE OMJIAJIUHCKUX U CTYJCHTCKUX
sanpyra. [Ipema onpenou unana 204, ctas 1. Tauka 3.0BOI 3aKOHa, MTOCJIO1ABAI]
MOJXe 32 00aBJbahe MPHUBPEMEHUX U TIOBPEMEHUX MOCJIOBA JIa 3aKJbY YU YTOBOD
ca JIMIIEM KOje je 4IaH OMJIAJIUHCKE MM CTYJIEHTCKE 3a/Ipyre y CKIaay ca
MponucuMa Koju ypel)yjy OMIaJHMHCKO U CTYACHTCKO 3apyTrapCcTBo.

YroBop 0 00aBJbay NMPUBPEMEHUX H IMOBPEMEHHX ITOCIIOBA MTPEKO
OMJIAJIMHCKE U CTYJICHTCKE 3aJIpyTe WU YyTOBOp O Pajly ca 3aJpyrom, Kao
IPaBHU OCHOB aHT')KOBama pajia 0e3 3aCHUBAMa PaJIHOT OIHOCA, 3aHUMJbUB
je, He caMo ca CTAaHOBUIIITA Mpakce, Beh n 300T YHEHUIIE 1a CBOje HCXOMUIIITE
Haja3u y KOHTPAJUKTOPHOM MHJbEY 3aJ[pyrapcTBa U 3aJIpy’KHE CBOJUHE Y
HAIIIEM JIPYITBY.

VY PenyOnuru CpIricKOj] MHUTakme OMIIAJMHCKOT M CTYACHTCKOT
3ajpyrapcTsa je ypehero 3akoHoM 0 oMaaauHCKUM 3aapyrama’ [usb om-
JIAJIMHCKOT ¥ CTYJICHTCKOT OpraH130Bara Ce 0CTBapyje MPUBPEMEHUM U I10-
BpeMEHHUM pajioM. JljeaTHOCT 3aApyTe je OpraHu30BaHO 00aBJhAFHE MOCTIOBA

4 Jp 3opan MBomeuh, YroBop o BpIIely NPHUBPEMEHHX HJIM IOBPEMEHHX IIOCIIOBa,
,»PaJlHI OJTHOCH U yIpaBibame, 0p. 6/94, beorpan, ctp. 21.
5 Cnyx6enu racauk Pemyonuke Cpricke, 0poj: 3/96 u 21/96).
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3a oTpelOe MOCIo0/IaBala Koju HeMajy KapakTep pajHor OQHOCa U TO: MpH-
BpEMEHH U TIOBPEMEHH TIOCTIOBH, TIOCIIOBH YHjH je 00MM TToBpeMeHo noBehaH,
MIOCJIOBH OZICY THOT PaJiHHKA M CE30HCKHU MocyioBu. Omira mpasuia (KOIeKc)
OMJIaIMHCKOT ¥ CTYAEHTCKOT 3a/ipyrapcTBa(« Cirysx0eHu rimacHuk PemyOnnke
Cpcnike» 0poj: 20/96), moTBphyjy LMIbEBE U AjeNaTHOCT OpraHu3oBama. [Ipe-
Ma ToMe TiocebaH pekuM 00aBJbamha MPUBPEMEHUX U TIOBPEMEHHX ITOCIIOBA
THYE CE CaMO OMJIQJIMHCKOT M CTYACHTCKOT 3aJIpyrapcTBa.

2.2. Yeoe60p o djeny

VY mpakcu mocToje cTajiHe pachpaBe [a Ik YroBOp O JAjeNly Mpumaga
paiHOM TIpaBy WK JPYTHUM TpaHama rnpasa. Kaj je pujed o 0Boj [uIeMu Mopa
ce 1ohu oj1 YNEHCHHUIIE JIa j€ YTOBOP O Jijeiny ypelheH 3aKkoHOM 0 00 IUTralMOHIM
OJIHOCHMa | JIa C€ Y PaJIHOM IPaBy M 3aKOHOJABCTBY TPETHPA Kao YrOBOP O
pazy BaH paJHOTr OJHOCA.

2.2.1. Ilpasna npupooa u caopicuna y2o08opa

Ogaj yroBop y 3akoHy o pany ypehe je onpenoom unana 205. [Ipema
cTaBy |, OBOTr 4iaHa, MOCIIOJABAIl MOKe ca oipeheHrM nuieM Jia 3aKkJbydn
YTOBOP O JjeiTy, paau 00aBJbama II0CIoBa KOJU Cy BaH JjeTIaTHOCTH IOCIIOABIIA,
a KOju UMajy 3a IpeIMeT CaMOCTaIIHy U3paJly WK OpaBKy onapelene cTBapw,
CaMOCTAJTHO M3BpIICHE ofipeheHor (GU3NUKOT MIIM MHTEIEKTYaTHOT MOCa.
VYyecHUIIM yTOBOPHOT OAHOCA KOjH HACTAje 3aKJby YMBabEM YTOBOPA O Jjeiry
jecy mocnonasai ¥ HocieHuK. Kpyr oHHX KOju MOT'y OMTH MOCICHUIN HUje
OTrpaHWyYeH, I1a TO MOXKe OUTH CBaKO (PM3HUKO JIHIE, YaK U MaJOJBETHO,
aKoO MMa CarIacCHOCT 3aCTYITHUKA, CXOMHO ujaHy 56. ctaB 1. u 2. 3akoHa 0
obnuranmoHnM onHOocuMa. OBJIje je pHjed O OIIITEeM PEeKUMY yroBopa O
Jjemy.

[IpenmeT yroBopa o fjeny cy ,,[IOCIOBH BaH AjeaTHOCTH IOCI0IaBLa’,
3a pa3iuKy O IpeIMeTa yroBopa 0 00aBibamy MPUBPEMEHUX U TOBPEMEHHIX
MIOCJIOBA, KOjU CY YIJIABHOM M3 Jj€TaTHOCTH ITOCIIOABIIA.

,1Ipu onpehuBamy mpeameTa yropopa, IpuMapHHu 3Ha4aj ©Ma deio, a
HE TI0cao KojuM oHO HacTaje. Kox nena je OurtaH pesynrara paja, a He caM paji.
3aT0 U3 OBOT yroBOpa U3BHPY O0JIHTalNje INnJba, a He 00JIHUTralnje CPEICTaBa;
3a BHUX je CBOjCTBEHO — CTBapame, AaKje U3paja WiH omnpaBka ogpehene
CTBapu, OJHOCHO HU3BPUICHHC LICJIOBUTOT (I)I/I3I/ILIKOF WJIN UHTCJICKTYaJIHOT
nocna. CTBapame Jiefia Mopa Jia Oyjie caMoCTaIHO, a TO IO pa3yMHjeBa JINYHEe
CITOCOOHOCTH OHOT KO Tpeba ga Oyzae MoCIeHUK. Y H3BpIIaBamky YyTOBOPHE

obaBe3e TMOCICHNKA HE MOYXe J1a 3aMEHH JpyTo juie’.’

6 Jlp 3opan Wsomiesuh, YroBop 0 Bpiiemhy MPUBPEMEHHX WM MOBPEMEHHX IOCIIOBA,
,»PallHI OJTHOCH U yIpaBibame', 0p. 6/94, beorpan, ctp. 302.
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[To npaBuy, yroBop o ajeny je hopMaaHu yroBop, jep je hopmy Kao
OuTaH yCJIOB 32 MMYHOBaXHOCT yTOBOpa MPOIHCcao 3aK0H O paay y onpenon
yiana 205. ctas 2. OBa j yroBop je IBOCTpaHO-00aBe3aH U TepeTaH yroBop,
jep ce paau o y3ajaMHOCTH 00aBe3a U KOPHUCTH; ca, MO MPaBHITy, TPAjJHUM
M3BpLICHEM 00aBe3a; intuitu personae, jep ce 3akijbydyje ¢ 003UpOM Ha
JUYHOCT U3BPIICHUKA; KOMYTaTHBaH, jep je Y TPEHYTKY HEroBOT 3aKJbyUcHha
NO3HATa BUCHHA Y3ajaMHOCTH TpecTanuja. [Ipumana rpynu jeJHOCTaBHIX
yroBopa (a He MjeIIOBUTHX); Y FheTOBOj CTPYKTYPH HEMa eJIeMeHaTa IPyTUX
yroBopa.

BuTHU eneMeHTH yroBopa o Jjeny jecy: Jjelo M3BPIINOIA, Kao
MpeAMeT, W HaKHajJa WM Harpaja Kojy Iyryje Hapyduian OJHOCHO
rocsonaBall. YroBopHe CTpaHe YeCTO yroBapajy ¥ poK, Kao OMTaH eJIeMEeHT
YroBOpa, a MOTY YCIOBUTH W HacTaHaK yroBOpa M carjiiacHOmny o HU3Y
IPYTUX YU-eHNIIA (CyOjeKTUBHY ONTHHU efleMeHTH). [IpeameT yroBopa je pan
M3BpIIHOIA KOjuM ce rocTmke oapelern pesynrar. Ty je pujed o onpeherom
pany, o MPOU3BOAKH ofipeljeHOT Ajena MoMOoly MEXaHHUYKOT HITH HEKOT JIPYror
pazaa, yMjeTHHUYKOT, HayYHOT WJIM JINTEPapHOr ocTBapema. Pan niu nocao
M3BPILIKOLA, KA0 U HEroB pe3ylTar, Mopajy outu Moryhu, HOnyumTeHH,
onpehenn uinm onpeausu. Hapyumiiam nma npaBo BpIeHE HAA30pa.

2.2.2. Obaseze yz06opnux cmpana

Hapyuwuan je o6aBe3aH Ja MCIUTaTH U3BPIINOIY HAKHAY Y BpHjeMe,
y MjecTy M Ha Ha4MH KakKo je yroBopoM npeasuheno. Haknazna ce oapebhyje
yroBOpoM, ako HHje oapehena odaBe3HOM Tapu(oM MM HEKUM JAPYTHUM
00aBe3HNM akTOM. AKO HaKHaJa HHje yTBpheHa, yrBpauhe je cyn mpema
BpHjEIHOCTH paja, IpeMa HOpMaJHO TOTPEOHOM BPEMEHY 3a Taj 1ocao, Kao
¥ IpeMa yOn4ajeHoj HaKHaIu 3a Ty BPCTY paja.

W3Bprmnan nma ctaTyc OCUT'ypaHuKa CaMOCTATHUX J1jeTaTHOCTH, 110
MPOMUCUMA O TIEH3MjCKOM U HHBAJIHJICKOM OCHTYpakby, a TyKHHK TOIPUHOCA
je mocroaasarii.

OcHoOBHEe 00aBe3e M3BPHOLIA Y YTOBOPY O Jjeily, IpemMa 3aKOoHY O
0OJTUTAaIIMOHUM OJTHOCHMA, jeCy: Ja U3BPIIH JjeJI0 KaKo j¢ JOTOBOPEHO U TI0
MpaBUIINMa MOCTIa U J1a pejia u3palheHy 1l NonpaBibeHy CTBAp HAPYUHOILY.

Hanomenyu cMo J1a ce yroBOp O Jjey PEIOBHO 3aKJbyUyje ¢ 003upoM
Ha JUYHOCT M3BPLIMOIA; UIAK W3BPIIUJIALl HUje YBHjEK JYXKaH Ja 1ocao
00aBM JINYHO, aji U KaJ ra 00aBH JIUIIE Y HErOBOj CIIYKOU, U3BPIIHIIALL
JMYHO OJ[rOBapa Hapay4HoIly 3a H3BpPIICHE IMOCa.
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OcHoBHe 00aBe3e Hapy4HOIla U3 YroBopa O Jjely npeMa 3akoHy O
00TUTaIMOHNM OTHOCHUMA, jecy: Mla MPUMH pall IpeMa onpeadamMa yroBopa
U TIpaBHIIMMA TI0CTIA, ¥ [ 14 U3BPIIUOIY HAKHAJy 3a M3BPIICHU I10CAO.

Panu 06e30jehema HanmaTe MOTpakMBamka HAKHAJIE 32 PaJl U HAKHAJIE
3a yTPOILIEHU MaTepHjajl U OCTAIMX NOTPaKMBamba 10 yroBOpy O Ajeny,
M3BpIIKJIALl KMa IIPaBO 3aJI0re Ha CTBApHMa KOje je HalpaBUuO UITH ONPaBHo,
Kao M Ha OCTAJIMM MpeIMETUMa KOoje My je TIpefia0 Hapyuuiall y Be3H ca
ETOBUM PAJZIOM, CBE JIOK HX APKH U HE TIPEcTaHe J00pPOBOJBHO J1a UX APKH,
CXOmHO ofpendama 3akoHa O OOJUTAIIMOHUM OTHOCHMA.

YroBop o0 ajeny ce y mIpakcu YIJIaBHOM IpUMjerbyje pajau o0aBibarmba
jeIHOr mociia, a MOXKe OMTH 3aKJby4eH M paau 00aBJbama BHILE oapehernnx
MOCJIOBA, alld YBHjEeK C€ MOpa OJHOCUTH Ha IOCIOBE BaH JjelIaTHOCTH
nocnoaasia. Haxasoct, oBaj yroBop ce MacOBHO KOPHUCTH YTPaBO pajin
00aBJpama MOCIOBA U3 JjeIATHOCTH MTOCIOAABIIA, YaK U OHJA Kazia ITOCTOoje
YCIJIOBH 32 3aKJbyUYeHEe yroBopa 0 o0aBJbamy MPUBPEMEHNX M MIOBPEMEHHUX
rociioBa. [Ipakca je myHa mpuMjepa aa je oBaj yroBop 3I0ymnoTpebibaBaH
0ai y Te CBpXe, MOIITO MaKkha ¥ KOHTPOJIA HAAJISKHUX OpraHa Huje Omiia
Ha MOTPEOHOM HHUBOY'.

2.3. Ye060p 0 cmpyunom ocnocoodwasary u ycagpuiagary

OBaj yroBop je ymiao y pagHOIpaBHU cucTeM ofpendoama dwiana 206.
3akoHa o paxy. OBaje je pujed o ABa yroBopa KOjU ce MO MPBU MyT yBOAE
y cucteM paja PenmyOnuke Cpricke Kao 3amjeHa BOJIOHTEPCKOM HAuyWHY
CTHUIIalkha UCKYCTBA 3a Toylarame oaroapajyhx nucnuta. Kamga roBopumo
0 OBOM YI'OBOPY MOPaMO jJaCHO Pa3jIMKOBATH YCaBPILABAKE Of CTPYUHOT
ocroco0JpaBama.

2.3.1. Yz060p o cmpyunom ocnocob.vasary

YTOBOp 0 CTPYYHOM OCIOCOOIbaBaRbY TTOCTIOABALl MOXKE /1A 3aKJbY 1 Ca
HE3aT0CICHUM JIMIIEM, paJy 00aBJbarba IMPUITPABHUYKOT CTaXKa U MoJlarama
CTPYYHOT UCIHTA, KaJ j€ TO 3aKOHOM, OJTHOCHO ITPAaBUITHUKOM O OpraHH3aIHj1
Y CHCTEMAaTH3aIlHjH1 [TOCIIOBa MpeiBrl)eHo Kao mocedaH yclioB 3a caMocTallaH
pany crpyun. OBaj yroBop ce MoXe 3aKJbYYHTH U Ca JIMIEM KOje KeJH aa
Ce CTPYYHO YCaBpIIU M CTEKHE MoceOHa 3Hama U CIIOCOOHOCTH 3a paj y
CBOjOj CTPYILIH, OJTHOCHO J1a 00aBHU CHelHjalnu3alujy, 3a BpujeMe yTBpheHo
IPOrpaMoM yCaBplllaBamba, OJIHOCHO CIICIHjaTH3alimje.

YTOBOPOM O CTPYYHOM OCITOCOOJbaBamy W yCaBpIIaBamy, KOjU ce
3aKJbydyje n3Mel)y mocnomaBIa 1 He3aOCISHOT JINIA, HE 3aCHUBA CE paHU

7 P. KimnukoBuh u b. Paguh, Komenrap 3akona o pagy Peny6imke Cprcke, lenTpa 3a
nemokparusanyjy bama Jlyka 2016 roguna, ctp, 327
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omHoc. C 003UpoM Ha TO Jia ce He pajik O 3aCHUBAIbY PaJHOT OJHOCA, OBI(je
j€ prjed o BOJIOHTEPCKOM paay Koju 00aBIbajy BoJoHTepU. BomonTtep (hpan.
volontaire, at. voluntarius) je ,,0Haj KO CIy>KH JOOPOBOJBHO U OecruiaTHO .

Bonontepcku pax OM ce MOrao Tako OKBaJIHU(HKOBATH Kao paj
KOjU je YCTaHOBJbEH Yy MHTepecy M3Bplnona oapeheHor panga, kako Ou
OH cTeKao oapeheHa 3Hama M UCKYCTBAa Ha KOHKPETHUM IIOCIOBUMA, U
TO, Y IPUHIHITY, 0€3 HAKHAJIe O]l CTPAaHE TOCIO/IAaBIa HIIM OPraHu3aTopa
BOJIOHTHpamba.” YTOBOP 0 CTPYYHOM OCHOCOOIbaBakby MOCIOAABAI] MOXKE J1a
3aKJbY4H Ca HE3aIOCICHUM JIHIIEM, pain 00aBJbara MPUITPABHUYKOT CTaka
W TIOJIarama CTPYYHOT MCITHTA, KA1 jé TO 3aKOHOM, OJTHOCHO ITPaBUITHHKOM O
OpraHu3alyju ¥ CUCTEMATH3al1j1 II0CI0Ba MPeiBUl)eHO Kao roce0aH ycIioB 3a
camocTajas pajy crpyuu. OBJje je pujed 0 BOJIOHTEPCKOM MPUITPABHUIITBY
(ocriocobspaBame 3a caMOCTaNIaH pajly CTPYIIN).

BomonTepcku pag 0MHOCHO YTOBOP O CTPYYHOM OCOIOOJbaBamy OU
Tpajao OHOJIMKO BpeMeHa KOJIMKO je IMpeMa 3aKoHy 3a oapeheHo cTpydHo
3Bambe MPOIMKCAHO TPajarbe MPUIPAaBHUYKOT CTakKa.

Hako je pujed 0 BOJIOHTEPCKOM paiy, MOCIOAABaIl MOXKE JUIY ca
KOJUM je 3aKJby4HO YTOBOP O CTPYUYHOM OCIOCOOJbaBamwy Ja 00e30ujeau
HOBUAHY HAaKHAJy, Ka0 ¥ JIpyra Ipasa 1o OCHOBY paJjia (HIIp. IpaBo Ha OIMOp,
TPOIIKOBE IIPEBO3a MIIN HCXPAHE | CII. ), Y CKJIaTy Ca 3aKOHOM, OIIITHM aKTOM
WITM yTOBOPOM O CTPYYHOM OCIOC00JbaBamy 1 ycaBpmaBamwy. O6e30ujehena
HOBYAHA HAKHAJ[a HE CMaTpa Ce TIATOM.

YToBOp 0 CTPY4HOM 0CTIOCO0JbaBakLY 3aKJbyUyje ce y MUCMEHO] (hopMHu.
Jlunie Ha ocrocoOJbaBamy OCUTYPAHO je 3a ClIydaj MOBPEJC Ha MOCTy U
npodecrnonanne 60necTy.

2.3.2. Yzo060p o cmpyunom ycaspuiagarpy

VY PenyOnuuu Cprickoj IOCTOjU 3HauajHa pas3irka uzMely Yrosopa o
CTPYYHOM OCIIOCO0JbaBalby M ycaBpllaBamy (BOJIOHTEPCKOT pajia ypehenor
OBMM 3aKOHOM) U BOJIOHTHpara y CMUCITY 3aKoHa 0 BOJOHTHpamy.'” [Ipema
onpendu wiranHa 4. 3aKoHa O BOJIOHTHPAWY, BOJIOHTHPAHE j€ yJarame
JTUYHOT BpEeMEHa, TPy/Ia, 3Hama 1 BjeIITHHA KOjuMa ce 00aBJbajy yCIyTe
VI aKTUBHOCTH 33 JOOPOOUT IpyTOr JIMIIA WK 32 ONIITY N00poOuT. Yemyre
W aKTUBHOCTHU yTBpleHe 3aKOHOM 00aBJbajy JIMIa HA HAYMH YTBPh)EH OBUM

8 Muwutan Byjakimja, JIeKCHKOH CTpaHHX pjedd U U3pasa, ,, [Ipocsjera®, 1996/97.

9 V¥V oBoMe pajy MopamoO IMOCTaBUTH jaCHY pa3yiuKy u3Mel)y BOJIOHTEPCKOT paja Kao
J0OPOBOJBHOT U GECIUIATHOT PaJjia KO OpraHu3aTopa BOJOHTHPamka, KOjH 3a HJb UMa IToMoh
JPYTUM JIMIUMA ¥ 00aBJbambe XyMaHTapHOT Pajia M BOJIOHTEPCKOT Pajia KOju ce 00aBJba KO
MOCIIOaBIA U 32 IINJb UMa 0CII0CO0JbaBambe 3a CaMOCTallaH paJl.

10 3axoH o BoioHTHpamy ,,Ciyx0eHn riacHuk Penyommke Cprcke®, 6p. 73/08.
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3aKOHOM, 0€3 MpaBa Ha HOBUAHY HAJOKHAAy U MOTPAKHUBAIGE UIIU JIPYTe
MMOBHHCKE KOPHCTH 32 00aBJFEHO BOJOHTHPAE, AKO OBUM 3aKOHOM HHjE
npykunje ypeheno. 3akoH, HaiaJbe, ofipelyje AyropodaHO BOIOHTHPAKE Ka0
BOJIOHTHpamE Koje Tpaje ayske of 20 yacoBa HeIjesbHO, HajMamke TPH Mjecera
0e3 mpekua.

Pasnuky n3mely yropopa o cTpy4yHOM OCIIOcO0JbaBalky M ycaBplia-
Bamy U YTOBOPA O BOJIOHTHPAy Y CMUCITY 3aKOHA O BOJIOHTHPAY IPaBU
cam 3akoH, HaBoAchu y unany 5. mta ce, u3mMel)y ocrajior, HE cMaTpa
BOJIOHTHPAmEM. ,,BOIIOHTHpameM y CMHCITy OBOT 3aKOHa He cMmatpa ce: 1)
CTPYYHO OCIIOCO0JbaBambe 0e3 3aCHUBaba PaJHOT OTHOCA (BOJIOHTEPCKH Pa)
ypeheno 3akoHoM o pany...

YroBop 0 CTpyYHOM yCaBpIIaBamy MMOCIOAABAIl MOXKE JIa 3aKJbYYH Ca
JIUTIEM, HE3aTMOCIICHUM MITH 3aITOCIICHUM KOJI IPYTOT MOCTIO/IaBIa KOje JKeJn
7la ce CTPYYHO YCaBPIIM U CTEKHE IMoceOHa 3Hamba U CIIOCOOHOCTH 3a pajy
CB0jOj CTPYIIH, OTHOCHO J1a 00aBH CIIEIMjalin3allijy 3a BpujeMe YTBpheHo
IIporpaMoM ycappliaBama, OJHOCHO crenujanuzanuje. OBaje je pujed o
BOJIOHTEPCKOM CTPYYHOM yCaBpLIaBamwy Koje ce mpeay3uMa paay CTUIamka
HOBUX 3HAama U PaJIHUX CIIOCOOHOCTHU OJHOCHO paJid CIICIHjaIU3aLU]C Y
cTpynu. CTpydHO ycaBplllaBame Tpaje OHOJIMKO BpeMeHa KOJHKO je mpeMa
3aKOHY WJIH JIPYyTHM IIPOMHCHMa TIpeABUleHO Tpajarke CIIeIHjalin3aImje.
HMaxo je pujed 0 BOJIOHTEPCKOM CTPYYHOM ycaBpIllaBamby, MOCIOAaBaI] MOXE
JUITY ca KOjeM je 3aKJby4HO YTOBOp Ja 00e30Mjel HOBUAHY HAKHAIY Kao
W Jpyra Ipasa 1o OCHOBY paja (HIIp, paBoO Ha OIMOP, TPOLIKOBE IIPEBO3a
WJIY UCXPaHE U CII.) y CKJaay ca 3aKOHOM, ONIITHM aKTOM WM YTOBOPOM.
O0e30ujehena HoBYaHa HaKHA/Ia HE cMaTpa ce MJIaToM. YTOBOP O CTPYYHOM
yCcaBpIIaBamy, 3aKJbydyje c€ y MUCMEHO] dopmu. Jluie Ha CTpydHOM
ycaBpIIaBamwy OCUTYPAHO j€ 3a cITydaj IOBpeie Ha IMOoCTy B TpodecnoHaHe
OornecTw.

[Ipumjena yroBopa 0 CTpyYHOM OCIOCOOJbaBakby M yCaBpILaBamwy y
IpaKCH je BPJIO YecTa. JacHO je Ja oBakBa BpcTa paja ypeheHa Ha oBakaB
Ha4YWH Jiaje MOryhHOCT MOYEeTHUIMMA Y paay U JIHIuMa 0e3 paJHOT HCKYCTBa
71a Ha KOHKPETHUM II0CIOBHMA CTEKHY 3HAm€ M CIIOCOOHOCTH 3a paf, a aa,
IIPU TOME, MOCIIOAABIA HE ONTEPETH 3aIONI/baBalkbeM PaTHUKA U TIPHjEMOM
Ha paj y CTaTycy 3arocieHOT y paJiHOM OJHOCY M THME CTBapa o0aBesy
TpajHUjer KapakTepa Kojy TakaB IpHjeM Moipa3yMHjeBa.

VY mpakcu, nocioaBal 3arnouijbaBa HOBE U3BPIINOLE Ha T0jeAMHIM
paJHUM MjecTHMa Yy CllydajeBUMa Kajia oCTOju MoTpeda 3a ’hhMa U KaJia He
ITOCTOj€ APYTH HAYMHHU 10 KOjIMa Ce paJl MO>KE aHTaKOBaTH je(DTHHH]E HETO
IITO je CITy4aj ca 3aCHUBAKEM PAJHOT OJTHOCA.
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2.4. Yz060p o oonynckom paoy

JlomyHCKH paJi je yBeJIeH y Halll PAaBHU CUCTEM Kao jeJlaH 0j HauuHa
Jla Ce aHTaXYyjy NehUIUTAPHH KaJPOBH, Ak HE ca TPIKUIIITA PajHE CHArE,
Beh aHTra)KOBamEM JIMIA 3aII0CICHUX KO APYTHX MOCI0AaBana.

WHCTUTYT AONMyHCKOr paja mpaBHO je OWo ypeheH caBesHUM H
OPETXOAHUM PEIyOJUYKHUM 3aKOHMMA, JIOK T'a U Bakehn 3akoH npeasuha
ka0 Moryhu o0IuK aHTakKOBama pajaa y aujely KOju ce OJHOCH Ha pajl BaH
pamHor omHOCA.!!

2.4.1. IIpasna npupoda u caoprcuna y2o8opa

[Ipema onpendu unana 207. ctaB 1. 3akoHa 0 pazy, paIHUK ca TyHHM
pagHUM BpEMEHOM MOXKe, 0€3 cariacHOCTH IMOocloAaBIa (pemMa paHujuM
3aKOHMMa CarjacHOCT TOCJIOaBIIa je Ouia moTpeOHa) 1a paanu HajBHIIE IO
TMOJIOBHHE ITYHOT PaHOT BpEMeHa y KOJIMKO C€ Pa/IHO BpHjeMe paTHIKa KOJ] THX
TIOCJIO/IaBaIa BpEMEHCKH He MOyapa U J1a ce He pajin 0 00aBJbamby MOCIOBA
u3 wiaHa 167. oBor 3akoHa. AKO je Ta Kjiay3yJia yroOBOpeHa 3a 3aKJby YHBaE
yToBOpa O IOITYHCKOM pajy, MOTPeOHO je MPUOaBUTHU CarllaCHOCT MOCIO/IaBLa,
Kako OM ce u30jerie cankiyje. Ban oBor n3yseTka, JIOMMyHCKHU paj je Moryh
yBHjeK, 1 TO 6€3 0031pa Ha MMOCIIOBe Koju he ce y TOM peknuMy paja 00aBJbaTH.

PecTpukTHBHY MpUMjeHY AOMYHCKOT pajia yCIOBJbaBa JehUHHUIIH]a
HaBeJICHOT YWIaHa 3aKoHa (,,PaHUK KOjH je 3aKJby4HO YTOBOP O pajy ¢ IyHUM
palHUM BPEMEHOM MOJKE)“ U3 KOje IPOM3UIIa3H JIa Ce 3a ONYHCKHU pajl He
MOYKE aHTa)KOBAaTH HE3aIOCIICHO JIHIIE, JTUIE KOje KO APYTOr IMOCIoAaBIa
paju ca HelyHUM paJIHUM BPEMEHOM, 3aIIOCIICHH KOjU ITyHO PaJHO BpHjeMe
OCTaBpyje KOJ /1Ba IOCI0JaBNa, KA0 HU MICH3HOHNUCAHO JINIIE.

3aKoHO/IaBaIl CIIpevaBa MpeTjepaHo KopHinheme JOMYHCKOT paja,
ypehyjyhu ra Ha HaunH 1a paHUK Koju Beh paau myHO pajHO BpHjeMe MOKe
Jla pajid y JOIMYHCKOM pajy joIl caMo KOJ jeHOT MOCJIOAABIA, a HEe U KOJ
Bullie BUX. [Opma rpaHuila BpeMEHCKOT Tpajarka JIOMYHCKOT paja je jeaHa
MIOJIOBMHA ITYHOT PaJIHOT BPEMEHa, T1a je ¥ TAaKBUM oJipelerbeM 3aKoHo1aBaIl
jacHo oMehro TTpoCTOp JjeIoBarmka YIeCHUKA OBOT OJHOCA IIOBOIOM paja.

JIoTyHCKH paJi KOPHCTH MOCIIOABILY, jep FBeTOBHM KOpHUIIhemheM Moxke
pujemuTH ofipel)eHe KaIpoBCKe U CTPyYHE MPOoOIeMe KOje HE MOXKE PHjEIIUTH
MOCPEIOBAKEM TPXKHIITA Pajia, Kaja ce paau O Ne(pUIUTAPHUM CTpyKaMma.

Moryha je 3moynoTpeba JONMYyHCKOr paja y cliyuajeBuMa Kaja
NOCJIOIaBall KMa HHTEPEC Ja, KOpUIIhemheM OBOT TPaBHOT OCHOBA, aHTaXyje
KOHKPETHOT M3BPIIHOIA, 3aMI0CICHO JHIE, a TaKaB CTPYYHHU Kanap je,

11 'V Peny6mumm Cprickoj oBaj 00JIHK pajia je yBe/IeH Y paJJHO IIpaBo U yTBpheH kao Moryhu
OOJIMK PajHOT aHTaKOBama M3MjeHama 3akoHa o pamy 2007. romune, amu 6e3 moceGHOT
ozpehema 1a ce pagu 0 yropopy o pajJy BaH paJHOI OHOCA.
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00jeKTUBHO, MOT'Yhie OCHTYpaTH U OCPEIOBAKEM TPIKUILTA Pajia, TIOTOTOBO Y
CUTYaITHjH KaJla Cy MHOTH CTPYYHH KaJpOoBH 0€3 3aIociierha, 300T MpecTanka
paza BUXOBHX TOCIOJABAala, U3 PAa3IUYUTHUX pas3jiora, HapoOYUTO 300T
nopemehaja Ha TPXKUIITY U CIIOKCHHUX YCIIOBA MOCIOBAbA.

YroBop 0 IOMYHCKOM paay 3aKkjbydyje ce y mucMeHoj gpopmu. thume
ce yTBphyjy: BpcTa mocia Kojy pajHuk Tpeda jga 00aBjba, HAYMH U BPUjeMe
obOaBJpama pasia, HAaKHA/a 3a paj U APYTH YCIOBU pana. JlomyHCKU pan
MO>KE Ja Tpaje HajBHIIIE JI0 jeTHE TIOJIOBHHE ITYHOT paaHor BpeMeHa. I1Ito ce
MOCJIOBa, THYE TO MOT'Y OMTH CBH TIOCJIOBH U3 JIj€JIaTHOCTH MOCIIOABIIA, AJTH,
MPaKTHYHO, OHU CYy OTPaHUYCHU OTPEOOM MOCIOAABIA U iehuiiuTapHoihy
MOjEeIMHUX 3aHMMAaba Ha TPIKHUIITY paja.

2.4.2. Obase3se yzo6opnux cmpana

Haxnana 3a pajn ce yroBapa onpehuBameM n3Hoca Koju ce ucrurahyje
pasHHKY, y3 00aBe3y MOCIOIABIA Y TIOTJIEy 3aKOHOM yTBp)EHUX JOMPHHOCA.
YroBopoM ce MOXKe YTBPAUTH HaKHaJa 3a MPEBO3 Ha I10CA0 M ca MOcia, a
€BEHTYAJTHO U JIpyTa npaBa. PaJlHUK UMa IIPaBO U HA OCUTYPAE 3a CIy4aj
HOBpEJie Ha paay v NpoECHOHATHOT 000JbeHha.

Ha oBoM MjecTy noTpeOHO je HaracuTh 00aBe3y MOCIO/IBIA Y TIOTJIey
3aIITUTE Ha paay. 3alITHTa Ha paxy ce o0e30jeljyje u mummma koja 00aBibajy
JOITYHCKH pajl, Kao JINIIMMa Koja Cy 3all0CIeHa Ha OCHOBY YIOBOpa O pajuy.
Kana ce roBopu 0 3aIITUTH XKeHa, OMJIaJIMHE M MHBAJINA/IA, Ba)KE UCTA ITPABHIIA
U OTpaHHYCHA pajia Kao y paJHOM OHOCY, jep CY U OBa JIMIa YKJby4eHa Yy
MpoIiec paja Koj nociozaasia. JInia koja cy 3akJby4niia yroBop o J0MyHCKOM
paxy obaBe3Ha Cy, Kao M 3aI0CIICHH, JIa C€ TPUAPKaBajy MPOMUCAHNX Mjepa
3aIITHTE Ha Pajly, paJy CONCTBEHE 3aMITUTE U 3aIITHTE OCTATNX YIECHHUKA
y mpotiecy paja.'?

3. OaHoc pajga y pajiHOM OJHOCY U Pajia BaH PaJHOr OHOCA

Kako cmo Beh nctakin y Halem cucTeMy paja, mopes paja y paaHoM
OJTHOCY, Kao HajuelmheM HAuYMHY aHTa)KOBamba pajia, IPUCYTaH je ¥ paj BaH
paaHor ogHoca. O0je BpcTe pana ypehyjy ce yropopuma koje 100pOBOSBHO
3aKJbydyjy MOCIO/AaBall M paJHUK. PaJioM y paJHOM OJIHOCY W pajioM BaH
pajHOT OJTHOCA M3BPLIMJIALl CTUYE HEKH PAJHOIPABHHU CTATYC, KOJH MY
00e30jehyje onpelhena mpasa u obasese. M3mely pana y pagHoOM OIHOCY H
pazia BaH pajHOT OIHOCA MOCTOje onpeleHe pasnuke U CIMYHOCTH.

12 P. Kimukouh u B.Paguh, Komenrap 3akona o pamy PenyOnuke Cprcke, IlenTpa 3a
nemokparusanyjy bama Jlyka 2016 roguna, ctp, 331
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Jla 6ucMo SO 10 OATOBOPA HAa MUTAkE KAaKBE PA3IMKE U CTMYHOCTH
HocToje u3Mely paja y paJHOM OHOCY M pajia BaH paJHOT OHOCA, MOPaMO
caryiefiaTi y TOM OKBHPY ITPaBHY MPUPOITY OCHOBA KOjuMa ce ypehyjy, 3atum
cTaryc, Ipasa, 00aBe3e M OrOBOPHOCTH yUeCHHKa 00a 0011Ka paga. Y oBoM
njeny he Mo 0OpasuTH U 3alITUTY IIPaBa [0 OCHOBY pajia BaH PaJHOT OAHOCA
U JIOTIPHHOC pajia BaH paJHOT 0JHOCA 3anolbaBamy y Perryonunu Cprckoj.

3.1. Paznuke usmely paoay paonom oonocy
u paoa 6am paoHoz 00HoOca

V mpeTXxomHOM AMjeny OBOT paja OaBHIIM CMO C€ pa3paioM M aHAIH30M
yroBopa KOjuMa Ce He 3aCHHBA PaJHU OJHOC, UCTAKIH CMO HUXOBE
KapaKTEPUCTUKE, PA3MOTPUIIH CaAPKUHY U MPaBHY NPUPOLY U 0OaBe3e
YTOBOpHHX cTpaHa. Jlakie, nasbe ce Hehemo 0aBUTHM THM nUTamuMa, Beh
MUTakEM CYIITHHCKUX pa3inka u3Mel)y oJiHOCa KOjH Cy lbMa YCTIOCTaBILEeHH
U paJIHOT OJ[HOCA.

Pasnuke u3melly paga y paJHOM OJHOCY ¥ paja BaH PaJHOT OJHOCA
oryesajy ce 'y cienchem:

*  CaApXKHUHY paJHOr OJHOCA YTBphyje 3aKOH O pajy a CaapKUHY

pana BaH pamHOT omgHOCa YTBPYjy yroBopu KojuMa ce 06aBJba
TaKaB pa;

* M y PaJHOM OJHOCY OCTBapyjy MyHH KamaluTeT ImpaBa 1o
OCHOBY TaKBOT pajia, 0K JIUIa KOja paJie BaH PaJHOT OJJHOCA UMajy
OrpaHHYCH KalaluTeT MPaBa;

*  pajay paJHOM OJHOCY IO MpaBUIIy Tpaje HeoapeheHo Bpujeme
a paj BaH paJHOT OJHOCA IT0 TIPaBUITY Tpaje onpelheHo Bpujeme;

*  3aIITHTA MMpaBa JUIAa y PaJTHOM OJHOCY OJTHOCH C€ Ha 3aIITHTY
KaKO WHIUBUIYaTHUX, TAKO U KOJCKTUBHHUX MPaBa a 3allTHTa
rpasa JIKIla Koja paje BaH PaJHOT OJHOCA OJHOCH CE CaMO Ha
3aIlITHTA MHMBUAYAITHUX IIPaBa ypel)eHuX yroBOpoOM U OCTBapyje
ce y rpahaHckoj MapHUIH MPeJT CYAO0M.

3.2. Cauunocmu uzmeljy paoay paonom
00HOCY U paoa éamn paoHoz 00HOCA

Kana roBopumo o cnuyHocTHMa M3Mel)y paja y pagHOM OJHOCY H
paja BaH pajHOT OIHOCA, IPEBEHCTBEHO MUCIMMO Ha CIMYHOCTH y CaMOM
KapakTepy OoJHOCa, TIpaBUMa U 00aBe3aMa ydeCHHKa paJHOT OJHOCA U paja
BaH paJHOI OJHOCA.

Canunoctu u3mel)y pajga y pagHOM OZHOCY U pajia BaH paJHOT OZHOCA
oriesajy ce y b HXOBUM OCHOBHUM KapakTepucTHKa: 1) onHoC Ko 00je BpcTe
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pana ToOpOBOJBHO CE yCIOCTaBasba; 2) 00a OJHOCA CE YCIIOCTaBJbhajy Kao
TIpaBHU OHOCH; 3) 00a 0HOCA NMajy CyOjeKTe: TToCIoAaBall M U3BpIIUIIaL; 4)
caapkIHY 00a 0OTHOCA UCTTYHaBajy BbUXO0Ba ITpaBa, 00aBe3e U OJJrTOBOPHOCTH;
5) mpaBa, 006aBe3e U OATOBOPHOCTH U3 PaHOT 0JHOCA ypeheH! Cy 3aKOHOM
U APYTUM MPOITHCUMA.

3.2.1. Chuunocmu y npasuma, ooasezama u 002080pHOCMUMA

Konm pana y pagHoM ofHOCY M pajia BaH PaJHOT OJHOCA MOCTOje
ofpeheHe CIMYHOCTH Y KapaKTepUCTHKaMa OJIHOCa, TIpaBuMa, obaBe3ama
U OZITOBOPHOCTHMA JIUIA Y PAHOM OJHOCY W JIMIIA HA Pajy BaH PaJHOT
onHoca. [Ipukazahemo ykpaTko KapakTEPHCTHKE KOje Cy 3ajeJHUUKE 3a 00a
obnurKa pana:

*  JIoOpOBOJBHOCT je KapaKTepCTHKA 32 PaJl y PaJIHOM OJTHOCY U pajl

BaH paJHOT OJHOCA, jep YUYSCHUIIN TOOPOBOJHHO CTYTIAJy Y Taj
OJTHOC;

+ CyOopauHaiuja je eJIeMEHT He caMO PaJHOr OJHOCA, HEro u
pana BaH pajgHor ogHoca. CyOopauHaiuja ce jaBjba Koja 00a
o0HKa pajja Kao eKOHOMCKA U TpaBHa HEjeHAKOCT 3aM0CICHOT
u mocionasma. CyOopanHaIja mpeIcTaBiba eJIeMEHAT PaTHOT
OJTHOCA KOJU O3HAUaBa CTAHE MIOTUYNHCHOCTH 3aMOCIICHOT PaTHIKA
UHCTPYKIMjaMa, Hapen0aMa U Yy TCTBUMA MOCIIO/IaBIa Y OKBUPY
opraHu3ailyje mocjaoBama u nporeca paaa. CyoopanHaimja y paay
BaH PaJIHOT OJIHOCA MPHUCYTHA je KOJ HEKMX OOJHKa TOT paja.
3nauu na usMel)y paja y paJHOM OJHOCY M CaMO HEKUX OOJIMKa
pana BaH paJHOT OJHOCA MOCTOju ciIuaHOCT. To hemMo ykpartko
MPUKA3aTH PEIOCITH]EI0M KaKO CY TH yTOBOPH ypel)eHH y 3aKoHY.
Kon 06aBibarba MPUBPEMEHUX U MOBPEMEHHX MOCIOBA TOJI0KA]
M3BPIINONA OBUX TMOCJIOBA je HIACHTHYAH IMOJIOKA]y paJHUKA
Yy paJHOM OJIHOCY, TaKO Ja Cy CBH OHH Yy oJipe)eHOM OJHOCY
cyOopauHaIije ca MMocIoJaBIeM, 3aBUCHO OJI HAUMHA Ha KOJH je
YCTPOjeH Mpolec paja 3a 00aBjbake OBUX TOCIIOBA.

* Jluuna, pajHonpaBHa v QyHKITMOHATHA Be3a n3Mely 3armocieHor 1
MOCJIO/IABIIA Ka0 OUTAH €JIEMEHAT PAJIHOT OJJHOCA KAPAKTEPUCTHKA
je TojennHuX O0JMKA pajia BaH PaJHOT OHOCA.

*  VKJbyuuBame y pajHU IpoIiec je OUTaH eIeMEHT PaIHOT OHOCA
1 FEroBa MPENo3HAT/bUBA KaPaKTEPUCTHKA. AKO YKIBYUHBAIHE
palHuKa y paJHH MPOIec MOCIOIaBIIa MPEICTaBIba OUTaH eJIEMEHT
paJiHOT oJiHOCa, MOXKe ce pehu Ja ce uia y JOMyHCKOM pajiy u
y BpILICHY MPHUBPEMEHHUX U MMOBPEMEHHUX MOCIIOBA Y HEMIOCPETHOM
YTOBOPY €a MOCIOJABIIEM UIIH MPEKO OMIIAIMHCKE U CTYACHTCKE
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3aapyre, Ha oApeleHU HauMH, YKIJbYUyjy Y paJiHH IMpoIecC ,
00aBJpajyhu cBoje TocIoBe.

* Ilnahame pana je kapakTepucTrka o0a 00IMKa pasia, CBEejeHO a
JIM ce paj 00aBsba y paJHOM OJTHOCY MJIH BaH PaJHOT OJHOCA. 3a
pazay paaHOM OIHOCY 3alOCJIEHOM IpUIaja Iuiarta, a 3a paj BaH
paJHOT OIHOCA U3BPIIHUOILY [TPHIaga HAKHAA.

»  Pagno Bpujeme Moryhe je kao eeMEHT y HEKMM OOJTHUIIMMA pasia
BaH paJHOT OHOCA, Y YeMy Ce Takol)e oriena CaIudHOCT n3mehy
oBa f1Ba oOnuka paja. O myHOM paJHOM BPEMEHY Kao MPETEKHOM
Tpajamy pajia MOXKe Ce TOBOPUTH KOJI pajia KOjuM ce 00aBIbajy
[IPUBPEMEHH U TOBPEMEHH MTOCIOBH YHjH Cy U3BPILUOLH T10jeANHA
JIIIA WK 33J]pyTapy OMJIAIMHCKUX U CTYJEHTCKHUX 3aJpyTa, Kao U
KOJI CTPYYHOT 0CTIoc00JbaBama 1 ycaBpinaBama. Kox oBux obmuka
paza ImMyHO pagHO BpHjeMe U yoOndajeH (DOH[ JacoBa je Kao KOJ
paJIHOT OJTHOCA ca MyHUM PaTHUM BPEMEHOM Ha HeopeljeHO nitn
onpeheno Bpujeme. Koa yroBopa o jjeny, yroBopa o 3acTymnamy
WJIU TIOCPEIOBakby M JIOIYHCKOT paja, MMyHO pajlHO BpHjeMe ce,
Ka0 KaTeropuja, He IMojaBJbyje, jep Cy TO OJJHOCU TOBOJIOM pajia
YHje cy Tpajarmbe H OCTBApEH-E pe3ysiTaTa BpeMeHCKH ofipel)eHn Ha
JIPYKYHjH HAUWH HETO IITO j& CIIy4aj ca TPAJHIM H KOHTHHYUPAHUM
pasioM KakaB je paj y paJHOM OJHOCY.

e OAroBOPHOCT paJHUKA WU U3BPIIHOIA TOCTA MPEICTABIbA jJETHO
0]l BeoMa 3HavyajHUX o0aBe3a THX JIMIA. 3alOoCIeHH Y paJHOM
OJTHOCY OJIFOBapajy JUCIHUILUIMHCKH ,,3a MOBPEJIC PAIHUX 00aBe3a
3a Koje ce OJ NHMCUMUILUIMHCKUX OpraHa HM3pu4y MpOnucaHe
JTUCHUTIINHCKE CaHKIuje™.?

* Konx pana BaH pagHOTr OIHOCA JUCITUIUIMHCKA OJrOBOPHOCT HE
MIOCTOjH, jep HeMa CBPXY, IOIITO MO/Ipa3yMujeBa MOCTOjambe PaIHOT
0JIHOCA Ca CBUM MOCJbeMLIaMa TOT OIHOCA Ha PaJHy aKTHBHOCT
3anociueHux. MehyTtum, y ciiyyajy HaMjepHOT He HCITyHaBamba
o0aBe3a Ha pajy WIIM HENPHApPKABaMka OJJIyKa IMOCIIO/IABIA O
paJIHOM IIPOIIECY OX CTpaHe JHUIla Koja 00aBIbajy paa BaH paIHOT
OJTHOCA M KOja Cy YKJbydUeHa y MpOoIeC pajia Koja MOoCcioIaBla, y
CKJIa/ly ca YrOBOPOM, MOCIIOAABIlY OCTaje MOTYNHOCT J1a pacKuHE
YroBOp ca paJHUKOM a Ja Koj 00aBJbalba IMPUBPEMEHHX H
MOBPEMEHMX MOCIOBA MPEKO OMIIAJMHCKE B CTYJICHTCKE 3a]pyTe
TPakH aHTAKOBAKE JIPYTOr 3aJipyrapa.

13 3opan UBomeBuh, PagHo mpaBo, YeTBPTO M3MECHCHO M JIONMYHCHO H3Mame, [IpaBHU
¢daxynrer YuuBepsurera YHHOH y Beorpamy m JaBHo mpenysehe” CmyxOennm rmacHUK™,
Bbeorpan, 2009, ctp. 192.
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* 3amTuTa Ha pany ce 00e30jehyje jennako nunmuma koja 00aBbajy
pan y paJgHOM OTHOCY W JIUIIMMa Koja 00aBJbajy paj BaH paIHOT
onHoca. IlITo ce Th4e 3amITHTE HA paay 3a JIMIA Koja paje BaH
PaJHOT OJIHOCA Y KOHTEKCTY 3allTHTE Y PaIHOM OJHOCY, Moryha
je Uy TOM pajy, ako Cy Ta JIMla yKJbyueHa O mpoIiec pajaa Ko
nocnofasia. M3Bpuuian paja BaH paJHOT OHOCA, TY>KaH je, Kao
U 3aIl0CIICHH, J]a ce TIPUJIpKaBa MPOMUCAaHNX Mjepa 3allITUTe Ha
pany, pajy COICTBEHE 3allTUTE U 3aIITUTE OCTAIHNX YUSCHUKA Y
mporecy paja.

3.2.2. Cauunocmu KOO npasa Ha coOUUjaaHo ocuzyparoe

[IpaBo Ha COIMjaJIHO OCUTYpak-E HUjE BUIIIE CAMO MTPABO JIUIA Y PATHOM
OITHOCY, TIO KOME j€ OBaj OJTHOC TIPETIO3HATIBHB U IIOCce0aH Y OMHOCY Ha IPyTe
o0JMKe aHTa)KOBama paja, Beh u mpaBo Ui Koja pajie BaH paJHOT OHOCA,
y 4eMy ce oBa JiBa 00nuKa paja cinyHa. IlTo ce Tuve mpaBa Ha COIH]aTHO
OCHUTYpame JIMLA Koja Cy aHT'a)KOBaHA y paJly BaH pPaJHOT OJHOCA, 00aBE3HO
Cy OCHUTHpaHa Ha MEH3MjCKO W WHBAJHUJCKO M 3/IPaBCTBEHO OCUTYpambeE.
[IpaBo Ha colujaIHo ocurypame ypelyje 3akoH o J0IpruHOCHMA 32 00aBE3HO
COITHjaJTHO OCUTYpabe.

3aKOHOM O IIEH3HjCKOM 1 HHBAIIMACKOM OCHTYpamy YTBphyje ce cTaryc
ocurypanuka.”* TIpema TOM 3aKOHY JIMIIa KOja 00aBjbajy MpPUBPEMEHE U
MOBPEMEHE IT0CIIOBE HMajy CTaTyC OCUTYPaHUKa U3 PaIHOT OHOCA; JINIA KOja
Cy 3aKJby4HJIa yTOBOP O JIjelly ¥ YTOBOD O 3aCTylamy U OCPEI0BaY UMajy
CTaTyC OCHTypaHHKa CAaMOCTATHHX JIjeNlaTHOCTH. JInIa Koja cy 3aKJbydniia
YTOBOP O CTPYYHOM YCaBpIIaBamky U 0CMOCO0IbaBamy, yroBOp O JOITYHCKOM
pany, ocTBapyjy IpaBo 3a Cllydaj MOBpeAe Ha MOoCchy U mpodecroHaIHe
00JIECTH M UMajy CTATyC OCHUTYpaHHKa y ofpel)eHuM OKOJTHOCTHMA.

[IpaBo Ha ocurypame 3a cily4aj HOBpeAe Ha OCy ¥ TpoQeCHOHaIHOT
o0oJpema UMajy JIMia Koja 00aBJbajy MOCIOBE BaH PaJHOI OJIHOCA U KOja
Cy 3aKJbyuniia YTOBOp O CTPYYHOM yCaBpIIaBamy W OCIIOCOOJbaBaAY U
YTOBOp O IOITyHCKOM pany. Ha oBaj HaumH 06e30mjeheHa cy mpapa 3a ci1y4aj
WHBAIUIHOCTH U TjeJIeCHOT olTehema Mpoy3pOKOBAHOT TOBPEIOM Ha pay
i npodecuonanHom Oonemrhy.” O6aBe3HHK yIaTe TONMPHHOCA 33 OB3j
BUJI OCUTYpPama je paJHUK a yIaTy BPIIX TOCIOIaBall.

14 Cnyx6enn mnacHuk Pemy6mmke Cpricke, 6poj 134/11, 82/13 u 103/15., 3akona o
31paBcTBeHOM ocurypamy (“CiyxOenun rmiacHuk Pemy6muke Cpricke” 6poj 18/99, 51/01,
70/01, 51/03, 57/03, 17/08, 01/09, 106/09);

15 UYman 11. 3akoHa O NMEH3MjCKOM M WHBAJIHMJCKOM OCHIYpamy W wiaH 17. 3akoHa O
3[PAaBCTBCHOM OCHTYpakby.
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O06e30jehereM OBOT TpaBa 3a JIMIA KOja pajie BaH pajHOT OJHOCA,
HaBEJICHW OCHOBH aHTaXXOBama paaa MobOmjajy m3pakeHe KapaKTEPUCTHUKE
paJHOT OJTHOCA.

4. 3amTHTa NpaBa 1Mo 0CHOBY paja BaH PaJHOT 0HOCA

PajHuK MoXKe 1a paau v KaJ HUje y pagHoM ogHocy. OH U Tajia cTHye
pajHONpaBHU CTAaTyC, Koju My 00e30jehyje onpehena nmpasa u obasese. 3aTo
U TakaB pajJ npunajaa paaHoMm mpasy. OH je (rexkcubuiaH, ma ce Jakiie
YCITOCTBIbA M MTPEeKua.®

VY pany BaH pamHOr OmHOCa, Takohe, monasm 10 moBpene mpasa
MOCJIEHHKA U M3BPIIMJIIAIA O] CTPaHe MOCIIOAaBIa OJHOCHO HapyIHOI[a MOCIa.

,,Y Clly4ajy IoBpeJe OBUX IIpaBa, PaJHUK JI0Ja3u y CTamke MoTpede
Ja UX 3alITUTU. AJH, Tajga ce cyodaBa ca UCTHMHOM Jia Cy My MoryhHoctn
Mame Hero KoJ| MoBpee Mpasa u3 paaHor oJHoca. PaqHuiy koju paae BaH
paJHOT 0J{HOCA HEMAjy CTATyC 3all0CIICHOT, jep je 1o YwiaHy 5. craB 1. 3akoHa
0 pamy, Taj cTaTyc pe3epBHUCaH caMo 3a (PU3WYKA JUIA KOja Cy 3aCHOBaJa
panuu oxHoc. OTyna OHM OCTBAPYjy WHAMBH/yaTHA M HE M KOJICKTUBHA
npasa. Kaj cy uM npaBa 1o ocHOBY paja noBpeherma, octBapyjy camo Cyacky
3amtuTy. CriopazyMHy 1 apOUTpakHy 3aIUTHTY HE OCTBAPY]Y, jep BbY YKHUBAJY
camo JTiIa y pagHoM ogHocy .

C 003upom Ha TO Ja ce He paau o pagHoM ofHocy Beh o pamy BaH
paJHOT OTHOCA, CIIOPOBH KOjH HACTaHy M3Mel)y IMociofaBna 1 H3BpIINIAIa Cy
CITIOPOBH U3 paJia BaH paJHOT OJHOCA U TPETHPA]jy ce Kao rpahaHckonpaBHI
(nepagum) crioposu. [Ipema nponucruma koju ypelyjy opranuzanujy cynosa,
3a pjelaBame rpaaHCKONMpPaBHUX CIIOPOBA Y IPBOM CTEIIEHY HAJJICKAaH je
OCHOBHHU CY/I.

[pema TiM IporucMa OKPYIKHH Cy/I OJUTydyje 0 jKanbama ,,Ha TIpecyie
OCHOBHHX Cy/IOBa y Tpal)aHCKOIPaBHIM CIIOPOBHMA AKO 33 OTYyYHBAHE O
KanOu HUje Ha/uteXKaH OKpYXHH cya . OMIyKe TOT cy/ia MOTy ce moOujaTu
PEBU3UjOM, KA0 U y CBAaKOM I'pal)aHCKOM IpeIMeTy.

CriopoBH HacTalnu y BE3U € paJoM BaH paJHOTr OAHOCA, PjelIaBajy ce
IPUMjEHOM OIMIITUX oJpenada 3akoHa 0 MaApHUYHOM MOCTYMNKY. [ToceOne
onpeade 3a COpPOBE U3 PaJHOT OJHOCA HE BaxKe, jep Taj OIHOC OBJIj¢ HHjE
YCIIOCTABJbEH.

Kana ce amanmmsupa 3amTuTa mpaBa 10 OCHOBY pajia BaH paHOT
OJIHOCA, BUJBMBO j€ J1a JIMLA Koja paje BaH PaJHOT OJHOCA MMajy JaJIeKO

16 [p 3opan MBomiesuh, YroBopenu paj 6e3 paJHOT OJHOCA M 3aIITUTA TPaBa, ,,3alITUTA
mpaBa y oonactu pana“, 36opuuk panosa, UIT ,,Imocapujym™, beorpan, 2012, ctp. 265.
17 1Ibid, ctp,276.
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Mamby 3aIITUTY [IPaBa O] 3aIOCICHUX Y PaHOM OJHOCY, 300T caMor cTaTyca
KOji IMajy Y TAKBOM pajy.

5. 3ak/pyuak

3akoH o paay Penyonuke Cpricke ypelyje ueTpu oOnuka pajia BaH
pamsor ogHOCca. CBakM Off BUX YCIIOCTaBJha ce yroBopoM. IloceOHU amo
3akoHa 0 pajay peryiuiie pan rno: 1) yroBopy o 00aBjbamby MPHBPEMEHHX
Y TIOBPEMEHHUX II0CJIOBa; 2) yroBOpYy O Jjeiy; 3) yroBopy O CTPYYHOM
0CTI0Cc00JbaBamy M yCaBpPIIaBamy; 4) yTOBOPY O MOITYHCKOM paiy.

3ajeIHUYKO 32 HABEJICHE YTOBOPE jECTE TO JIa CE 3aKJbyUyjy Y TMCAHOM
O0JIMKY M JIa cajip>ke HApOYUTO: BPCTY, HAYMH M POK U3BPILICHA [T0CTa, Kao U
Ha4YWH yTBphUBama HaKHAJE 3a pajl, ako 3aKOHOM HHje ApyKuHje onpeleHo.
IMocnonasail je Ay»aH J1a BOAU €BAMCHITH]Y O CBUM YTOBOPUMA KOj€ 3aKJbYy UH
Ha OCHOBY TpaBuJja CaJApKaHUX y ofpendoam

YroBopu KojuMa ce He 3aCHHBA paJHH OHOC NMajy YTHIIAj Ha moBehame
3aIOCJICHOCTH, jep Ce 3a M3BpIIMOLE KoJi BehuHe yroBopa aHaraxyjy
He3arocJieHa JIMIa Koja ce, 3a BpUjeMe JIOK paJie U JOK Cy IpHjaB/beHa Ha
OCUTYypame, He Halla3e Ha eBUJICHIIMjH He3arocleHnx. Ta muna, pajoM BaH
paJHOT OfHOCA CTUYY OApel)eHO MCKYCTBO, BjENITHHE U JOAATHA 3HAKA U
TMOBjeperbe MOCI0aBIIa Jia UX IPUMH Y PaTHH OTHOC KaJia ce yKaxke norpeoa,
YUMe JUPEKTHO JOMPUHOCE MTOPACTY 3aMOCICHOCTH.

Cmatpamo naa he y HalleM cucTeMy pajaa pagHu OJHOC IyKe BpUjeMe
OuTH JTOMHHAHTaH OOJIMK paja. 3akoHonmasall y PernyOuuiu Cprickoj, Kao
¥ 3aKOHOAABIIA 3eMajba HACTAIMX Ha monpy4jy omsie COPJ jomr yBujex,
KOHIICTIIIN]CKH, 3aIP)KaBajy paJHu OJHOC Ka0 IICHTPAJIHH U JOMUHAHTHU
OJTHOC TIOBOJIOM paja, mnpuiarohaBajyhu ra TpKUIIHUM YCIOBHMA
npuBpehuBama 1 W3a30BUMa riodaan3aImje.

Ha ocHoBy usHujeTor, MoxkeMo pehu a TpeHYTHO CTame pajia BaH
paznHoOr ojHOCa Kapaktepwuiie cienche: 1) ga je HOBU 3aKOH O pajay Ha
KBaJIMTETHHUJW HAUYWH PETYIUCA0 PaJl BAH PAJITHOT OJJHOCA YHME CYy PHjelleHe
MHOI'e JIHJIeME W 3a0IyJle Y Be3H OCHOBa 3aCHUBamka PaJIHOT OJIHOCA U
3aKOHUTOCTH pajia BaH pajJHOT OJHOCA, 2) 1a paj BaH PaJHOr OJHOCA UMa
onroBapajyhe MjecTo y CUCTEMY paaa, Y YKyITHUM APYIITBEHO-eKOHOMCKUAM
OJTHOCHMA, U TTyHY €KOHOMCKY W COLIHMjalIHy OIpaBlaHOCT; 3) na wu3Mmehy
paJHOT OJHOCA M pajia BaH pajHOT OJIHOCA jOII yBHUjEeK MocToje onpelene
pa3IuKe y IpaBHOM OJTHOCY, TIOJIOKAjy W TIpaBUMa YUeCHHKA THX OHOCA; 4)
Jia ce pasnuke Mel)y \bHuMa y TOCIbEebe BPUjEME CMakbyjy — MPOIIUPEHEM
MpaBa paJlHUKa KOjU pajie y pajay BaH paJHOT OJHOCA; 5) Ja MOJI0Kaj paJHUKa
KOjU pajic BaH PaJHOT OJHOCA joIl Tpeba MPUOTHKUTH TI0JI0XKa]y paTHUKA
KOjU pajic y paJlHOM OJHOCY KPO3 JOTpajiby 3aKOHCKHX pHjelIcHa
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University of Business Studies, Faculty of Legal Sciences, Banja Luka

Labour out of employment in the Republic
of Srpska - current condition

Summary

The purpose of this paper is to analyse the current condition of the
labour out of employment regulated by the Law on Labour of the Republic of
Srpska. During the analysis is considered that the labour out of employment is
present in the labour system of the Republic of Srpska, because the employee
can work even if is out of employment.

Although, previously present in the labour system after the adoption of
the new Law on Labour, it is possible to speak about systemic and complete
arrangement of this labour, because the Law regulates the establishment of
that form of labour. Any form of labour out of employment established by a
contract, is concluded between: the person performing the job (jobseeker)
and the person work is performed for (the employer).

The current situation reflects significant progress in the regulation
and expansion of certain forms of labour out of employment to earlier legal
solutions and the systematization of all forms of labour out of employment in
a separate part of the Law. The position of labour out of the labour system of
the Republic of Srpska has not been finally resolved and in the future it will
be necessary to work on its upgrading in order to increase the protection of
perpetrators of this form of labour.

Key words: labour legislation, labour out of employment, the status of
labour out of employment, the upgrading of regulations.
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110J10/KAJ AELIE HA PA/1Y ¥ PEIIYBJIHIIH CPEHJH

Ancmpaxkm: Haxo pey demurscmeo acoyupa Ha jedan 6e30pudicat
nepuoo, Ha HCaAiIoC, 3a 8eiuKl Opoj deye mo Huje mako. Pasnoz mome
Hajuewhe jecme cupomMaumeo u nompeda 3a NPENCUBbABAHEM HUX
u ruxogux oaudicrux. C 003upom Ha HeMUHOBHOC Padd deye UCmu
Mopa dumu adekeamuo Hopmamuero ypehen paou oozosapajyhe
3awimume 0ge nocebne kamezopuje 3anocienux. Kaxo ce nojam pada
Odeye u Oeujee paoa pasiukyjy jep opyeu noopasymesa pao Koju je
wWmeman u npOMuUGaH NPAGHOM NOPEMKY, ucmudemo oa hiemo y paoy
pazMompumu KamyuHe acnekme paoa oeye, y3 npezied Hajoumnujux
UHCMpYMeHama Koju ce 00muuy ucmoe u y3 nocebamn océpm Ha
odomahe npaso. Hzosojuliemo npu mom nojeouna pewerba oomahe
peaynamuee u rmuxose CneyupuuHocmu, a nomom 1 pazmompumu
esenmyainne npoodieme npu RPUMeHU UCTUX, V3 3aK/bYUAK 0d e 080M
numarsy y oomahem npagy nocéemuia noceOHa naxcrsd, Maoda Mmecma
3a nobosmarse uma, Kao u 0d je HeonxooHa 006pa npaxca UHCnexKyuje
paoa padu adexksamue npuUMeHe nPOnUca Koju ce muyy oeye Ha paoy.

Kawyune peuu: pao oeye, Penyonuxa Cpouja, Hopmamueno ypeherve
paoa deye, uHcnexyuja paod.

" e-mail: mila.petrovic89@gmail.com
Pao npummwen: 29.06.2017.
Pao npuxsahen: 12.07.2017.
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1. YBox

VY ckiangy ca mMehyHapomHHMM CTaHIapauMa CaJpKaHUM KaKko y
Kongenrujama 138" u 1822 Mehynapoaue opranusanuje paga (MOP), kao u y
Konsenruju o mpasuma gereta Yjeaumennx Haruja® (OYH), crapocto 106a
on 18 rojuHa npecTaBiba rpaHUIly EPHOJIA ISTUECTBA U TIEPUOJIA Y KOjeM
ce JIOCTHIKE 3penocT. Mmak 1mojam JieTe MOKe ce pa3IuKOBaTH O 3eMJbE J10
3eMJbe, a MPOOIIEM IPH BEroBOM JepUHICAbY MOXKE HACTATH jep CEe Y HEKUM
3eMJbaMa OH BHIIIE TOCMATpPa ca OMOJIOIMIKOT aCTIeKTa HEro ca XPOHOJIOIIKOT.
Taxko, on JeTeta ce MOXKe OUYCKMBATHU Jia Tpey3Me onpeleHe oIroBOPHOCTH
OZIpaciuX JOCTH3ambeM oipel)eHoTr OHOJIONIKOT CTainjyMa yMeCTO oapeleHor
Opoja ronuHa. MelyTum, 4ak u y Ap>kaBaMa Koje Ha OBOj TI0jaM MTPUMEIbY]Y
XPOHOJIOIIKY KPUTEPUjyM JIOJIA3H JIO TPOTUBIbCHA IIPUMEHHU XPOHOJIOIIKOT
KpUTEpHjyMa ca 3amajia — OBO CTOra IITO 3eMJbE Y Pa3BOjy HE MOCEAY]Y
JIOBOJBHO cpezicTaBa (y OJHOCY Ha 3eMJbE 3ariajia), koja ou um omoryhua
Ja JIeIy Apske rmojiajbe Of paja M y MIKojama y MmojijeIHaKo JyTroM mepuoy.*

Kao jenan oj rmaBHUX y3pouHHUKA paja Jele TOTOBO YBEK Ce y3uMma
CUPOMAIITBO, OJTHOCHO TIOTpeba CUpOMAIITHE TIOPOIMIIC YaK U 332 HAjMABUM
MPUXOJIOM KOjH Jlella MOTY 3apaJuTd, Maja Tpeba uMaTu y BUIY A4, Y
3aBUCHOCTH O] KYJTYpe, pa Aele Moke OUTH CMaTpaH MPUPOIHUM, T1a YaK
¥ KOPHCHHM 3a JieTe.’

BynHepaOHIIHOCT MaJIoOJIEeTHUKA Kao TOCICSIUIIA IHXOBHX 0COOCHUX
(U3UYKUX U TICUXUYKUX CBOJCTaBa, OJHOCHO YUHHCHUIIC JIa je TeJo
MaJIoJIeTHUKA OCETJbUBHjE Ha MoBehaHe Hamope, 0K PU3HUIH KOjH MOCTOje
Ha paJly MHTEH3WBHUjE YTpOXKaBajy HHXOB KUBOT, 3[]paBJbe U 0€30eTHOCT
y OJIHOCY Ha Ojipacje paJHHUKe, jecTe MPeCyaHHU pasJior 3a o0e30ehuBame

1 Konsennja Mehynaponne opranmsanuje paga 6poj 138 o MEUHMMaIHMM TroanHaMa 3a
3anonubaBawe (Cryocoenu aucm COPJ — Mehynapoouu yeoseopu, 6poj 14/82) - y namem
texcry: Konsennuja 138.

2 Konsenunja Mehynaponue oprannsanuje paga 6poj 182 o Hajropum obiuIMa aedujer
pana (Cryocoenu nucm CPJ — Mehynapoonu yeoeopu, 6poj 2/03) - y najbeM TEKCTY:
Konsenmnuja 182.

3 Kousennuja o npaBuma aerera (Cuyocoenu aucm COPJ — Mehynapoonu yzosopu, 6poj
15/90 u Cnyorcoenu aucm CPJ — Mehyrnapoonu yeosopu, 6p. 4/96 u 2/97) - y najbem TEKCTY:
KonBeHIHja 0 mpaBUMa JeTeTa.

4 ]. Bol, “Using international law to fight child labor: a case study of Guatemala and
the inter-American system®, American University International Law Review, vol.
13, 6poj 5, 1998, ctp. 1139-1140.

5 Karin Calitz, ,,The failure of the minimum age convention to eradicate child labour
in developing countries, with particular reference to the southern African development
community*, International Journal of Comparative Labour Law and Industrial Relations,
opoj 1/2013, ctp. 85-86.
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roceOHe paIHONPaBHE 3alITUTE MajoleTHUKa. OCHM Tora Ty Cy M HE3PEeJIOCT
MaJIOJICTHUKA, HEI0OCTaTaK MCKYCTBA, CMambeHa MaxKmha, Behe 3amapame u
HEZI0BOJBHHO TTO3HABAKE PAIHOT ITPOLIeca, a TOTOM M YHH-CHHUIIA []a Cy OlpemMa,
MallliHE 1 IN3ajH paJHUX MECTa PEIOBHO KOHIIMITUPAHHU peMa rnotpedama
oznpacnux pagHuka.® [ToMeHyTe KapaKTepUCTUKE JeTe pa3jior Cy MoceOHOr
MHTEPECOBama PaHOT MPaBa, a y CMUCIY 3allITUTE Koja UM ce Tpyka. Tako
ce 32 OBY KaTeropujy rmpase pa3jiuKe y MOTJIeay yCIIoBa 3a 3aCHUBAE PATHOT
OJTHOCA, YCJIOBA pajia M 3amTHTe 0e30€IHOCTH | 37paBiba Ha paiy, Ia u y
noryiery 3abpane 00aBJbamka MOCIOBA KOJU HHUCY aJIeKBaTHH - y3uMajyhu
y 003Up NMCUXUYKH U (PUBNYKH CTAJMjyM pa3Boja JIeTeTa U MOTEHIUjaTHEe
OIACHOCTH KOje TakaB paji ca coOOM HOCH H JIp.

HcTuyemo npu TOM J1a €y deyju pad v paod oeye pa3iudauTH IOJMOBH,
KaKo JIeYju pajl Mojpa3yMeBa paji KOju je 3a JeTe MEHTAJIHO, TICHXUYKH,
COIMjaTHO U MOPAJTHO OIAacaH W MITETaH - y OAHOCY Ha paj Jiele Koju
noJipa3yMeBa ak THBHOCTH KOje MOT'y OMTH KOPHCHE 3a pa3Boj Jerera. Mako je
Jieuju paji 3a0parmbeH, a ’ber0OBOM UCKOPEHHBamy nmocBehieHa moceOHa naxma
Ha MeljyHapoTHOM HHBOY, OH 0f10JbeBa U oncraje.” Ha skamoct (Maga y Cpouju
HEMa 3BaHUYHHUX M3BEIITaja 0 TOME),® CBEIOIM CMO Pa3InYUTHX BHI0BA
W3BpraBama OBUX MPOIKCA, paja Jele Ha IPHO, Kao U 3JI0ynoTpeda, MmITo
aKIleHaT cTaBJba Ha MOTpely 3a onrosapajyhuM HaJa30pOM HaJl MPHMEHOM
peryJjaTuBe Koja ce THUe paja Jelle.

2. Kparak nperJieq uspopa npasa Mel)yHapoaHor
MOpeKJIa 0/ 3Ha4aja 3a paj aene

2.1. Hucmpymenmu Opzanuzayuje yjeoursenux nayuja

Kaxko ce pamom merie 6aBu mupok criektap u3Bopa mpasa OYH, mu
hemo ce y kpaTKuM IIpTaMa OCBPHYTH Ha Haj3HAUajHU]je aKTe 3a JaTy TEMY.
VY toM cmucay, u3naBajamo MehyHapomHHW TTakT O €KOHOMCKHUM,
COIIHjaTHUM ¥ KYJITYpPHHUM TipaBuma’ u3 1966. roqune. Ymarom 10. ITakra

6 A. Bekele, J. Boyden, Combating child labour, International Labour Organization,
Geneva, 1988, ctp. 3., HaB. npema: Jb. KoBauesuh, ,, YauBep3anuu Mel)yHapoauu cranmapau o
3abpaHu aedjer paja ¥ lBHXoBa IpuMeHa y npasy Pemybnuke Cpouje®, y: Bophe Urmarosnh
(yp.), Kasnena peaxyuja y Cpouju. Ceomu deo, Yausep3ureT y beorpany - [IpaBau dakynrer
— Lenrap 3a m3nasamTBo n nHdopmucame, beorpan, 2017, crp. 186-218.

7 C. Kopauesuh [lepuh, ,,3a0pana nedjer paga — de iure vs de facto®, Paono u coyujanto
npaso, 6poj 1/2015, ctp. 120, 145.

8 Taxko HIp. y M3BEIITajy WHCHEKIMje paga 3a 2016. roguHy Hema HaBoJa O PaJHUIMMA
MaJIOJICTHOT y3pacTa 3aTedeHHM Ha pajy Ha ,IpHO“. Bum.: OO6uM m edextu n3BpIICHHUX
WHCIICKIU]CKUX Haa3opay mepuony O1. janyap - 31. meriem6ap 2016.

9 MehyHaponHu NMakT O €KOHOMCKHM, COLMjaHUM M KynTypHuHM mnpasuma (Cryocoenu
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npensuleHo je a ce mocedHe Mepe moMohu u 3amTuTe Tpebajy mpeay3eTu
y KOPHUCT CBE JICIIC U MJIaJInX, 0€3 MKAaKBe JUCKPUMHUHAIIA]E Y OJHOCY Ha
MOPEKJIO WU U3 Apyrux pasnora. OcuM Tora, Jera u Miaaau Tpeda na oymay
3amTrheHn ox IPyIITBEHOT W MPUBPEIHOr MCKOpUIThaBama, a HBUXOBO
3aronbaBamke Ha pajoBUMa MITETHUM TI0 BbUXOB MOpaJ U 3/paBJbe, KOjU
JIOBOJIC Y OTACHOCT FHXOB KUBOT, OJHOCHO KOjU MOTY CIIPEYUTH HHXOB
HOpMaliaH pa3Boj, Tpeba OUTH KaKIHUBO 110 3aKOHY, JIOK Jip)KaBe Tpeda na
oJIpeJie CTapOCHY TPAaHUILY UCIIOJ KOje O 3armolljbaBame OMII0 3a0pamEeHO
U K&KIHBO 110 3aKOHY.!”

Hape, xako uctude Apankuh, MHCTPYMEHT YHje je yCBajahe NMallo
HECYMIHMBO HajBehn yTHIIA] Ha KOHCTHTYHCAmhE MOCEOHOT KOopITyca mpasa
JIeTeTa y OKBUpPY Meh)yHapoaHor mpaBa JeyICKHX MpaBa, jecte KoHnBeHIuja
o mpaBuMa netera u3 1989. rogune." TloceOHO M3BajamMo wiaH 32. KOjUM
ce HaJlake iprkaBaMa YiaHuIaMa ja 00e30e1e 3alTUTY JIele O] EKOHOMCKE
eKCILJIoaTaluje KPo3 paJi, O]l OACHUX U IITETHUX MOCIOBA KOJU MOT'Y IKOTUTH
3/IpaBJby ACTETA U HHETOBOM (PU3UUKOM, MEHTAIHOM, MOPAJTHOM, Ty XOBHOM
U COITHjaTHOM Pa3Bojy, Kao U paay Koje AeIy MOKEe OMETaTH y IIKOJOBamby.
VY cmucny oBe KoHBeHIIHje 1eTeTOM ce cMaTpa CBako Jey/cko ouhe mmahe o
18 rogrHa, OCUM YKOJIMKO Ce y CKJIaly ca 3aKOHOM MPUMEHJbUBHUM Ha JIETe,
MyHOJIETCTBO CTHYE paHuje.®

2.2. Cmanoapou Melhynapooue opzanuzayuje paoa

JIBa Haj3HauajHuja nHCTpyMeHTa MOP-a Koja ce THuy paja aere, jecy
Konsenmuja 138 u Konsernnuja 182.

Haunwme, Kousennuja 138 ve nedunuine nere' kao mojam, Beh mpomucyje
TOJIMHE KHUBOTA, UCIIOJ KOJHX CE JIMIE He MOXKE paIHO aHra)koBaTH (15 ronuna),
JIOK Ce 3a IOCJIOBE ONAacHe 1O 31paBjbe, MOpall U 00pa3oBame 3a MIlaJe
oco0e, oBa cTapocHa rpanuiia nosehasa Ha 18 roguna. M3y3eTHo, moMeHyTa
rpaHuna ox 15 roanHa, 1Mo CIpOBEAICHO] KOHCYJITALU)H ca OpraHnu3anujaMma
3aIl0CJICHHX U TIOCIIO/IaBala, y IOUeTKY, MOXKe OMTH yMameHa Ha 14 roquHa,

aucm COPJ — Mehynapoonu yzosopu, 6poj 7/71) — y nameM tekcty: MehyHapoaHu makT o
SKOHOMCKHM, COIHjaJTHAM U KYJITYPHHUM IIpaBUMa.

10 MebhyHnapoaHu nakT 0 €EKOHOMCKHM, COLMjATHUM M KYJITypHUM HpaBuMa, wial 10.

11 M. Hpamxkuh, I[Topoouuno npaso u npago demema, NeTo u3name, [IpaBHu dakynrer
Vuusepsurera y beorpany, Ciy:x6enn racuuk, beorpan, 2009, ctp. 258.

12 TII. JoBanoBwuh, ,IloceOHa paxHOIpaBHA 3aIITHTa MOjEJUHUX KaTeropuja pajHHKa‘“,
36opnux paoosa [Ipasnoe ¢paxyrimema y Hosom Cady, 6poj 4/2015,ctp. 1466.

13 KonBeH1mja 0 mpaBuMa Jietera, 4i. 2, ct. 3-4, wr. 3, cT. 1.

14 Kousennujom taxohe HUje AedHHICAH HU 110jaM Jedjer pajga. OBo 300T YHILEHULE J1a ce
HOM HACTOj€ YKMHYTH CBH OOJIHMIM Jedjer pajaa a He camo mreTHH. Bua.: Karin Calitz, op.
cit., ctp. 89.

196



Muna Ilemposuh, [lonoosicaj deye na pady y Penyonruyu
Cpouju, cmp. 193-210, XXI (1/2017)

yClie/l Hepa3BHjEHOCTH €KOHOMHM]E U 00pa30BHUX ycTaHOBa. CBaka JpxkaBa
o0OaBe3aHa oBoM KOHBEHIIMjOM MOpa CIIpPOBOAUTH HAIMOHAJIHY TOJIUTHKY,
JM3ajHUPaHy TAaKO J]a OCUTypa YKHIAkhe eUjer pajia, Kao U Ja POrpecuBHO
NOJIMTHE MUHUMAaJIHE TOJMHE MOTpeOHE 3a 3aMocieHke, OJJHOCHO pal, Ha
HUBO KOjH j€ KOH3UCTCHTAH Ca MOTITYHUM GU3MYKHM 1 MEHTAJTHUM Pa3BojeM
MIlaaux ocoda.’

Wnaxk, Konsennuja 138 m03BosbaBa u3y3eTak, a y CMUCY Jia JAela
on 13, ma yak u 12 roguHa Mory Ja 00aBJbajy JIaKe IOCIOBE YKOJIUKO OHU
HUCY IITETHHU 32 KUXOBO 3/[PaBJbE MIIM Pa3BOj, HUTH OMETAjy HHUXOBO
MIPUCYCTBO y IIKOJaMa WM ydemrhe y CTpy4YHOM OCNOCOOJbaBamy WIIH
oOykama. Takohe KoHBeHIIMja ce He mpUMeEmbyje Ha paj KOjU ce U3BpIIaBa
Kao Jieo o0pa3oBama MM 00yKe, a JO3BOJLCHH Cy W M3y3elH 3a yuemhe y
AKTUBHOCTHMA Kao LITO CY YMETHHUYKH IMOAYXBaTH. WNmnak nako TCPMUH ,,JIAKN
MOCJIOBH™ Jieyje (pJIEKCHOMIIHO, Y HEPa3BUjEHUM 3eMJbaMa Jiella HUCY HH
3aIocJieHa Ha JIAKMM IOCJIOBUMa, Beh Ha OHUM KOjU C€ MOTY YaK IPaHUYUTH
ca ekcrroararujom.'s

Buiiie ox1 1BajieceT roauHa KacHuje qoHeta je u Konsennuja 182, koja
ce opHOCH Ha Jtuia Mitaha o 18 romuna.” HhoM ce He nepuHuIy camo Hajropu
oOuuiy neyjer paza, Beh ce ynyhyje u Ha TO 1ITa je TO IITO MPe/ICTaB ba ONacaH
JICUju pajl, a KOjU je OKapaKTEepUCaH Kao paji y OaCHUM M IITSTHUM YCIIOBUMA
KOjU MOT'Y pe3yJATHpaTH CMphy JeTeTa WK MOBPEIOM, OMHOCHO Oosemthy
(4ecTo TpajHOM), KA0 MOCIICAUIIA JIOMIUX 0€30€THOCHUX M 3/IPaBCTBEHHUX
CTaHJap/a 1 MOCIOBHUX apamkMaHa. [Toy HajropuM o0HIIMMa Jiedjer paaa
y cmucny oBe KoHBeHIHje, moapa3yMeBajy ce CBU OOJIMIIM POIICTBA MU
o0WyYaja CIIMYHKUX POICTBY; Kopulihewe, HabaBJbakhe WIH Hyhewme AeTeTa
3a HEI03BOJbEHE aKTUBHOCTH, HAPOUYHTO 3a MPOU3BOAY U KPUjyMUapeHmne
JIpore, Kao W paji KOju je, 10 CBOjOj MPUPOIH MU OKOJHOCTHMA Yy KOjuMa
ce 00aBJba, BEpPOBATHO MITETAH I10 37IpaBJbe, 0€30€THOCT UIIM MOPAJT JICTIE.

3. U3Bopu npaBa peruoHAJHOI MOPEKJIa KOjU ce THYY paja Jewe

3.1. Pao oeue y npagy Eeponcke ynuje

Wmajyhn y Buay TeHneHuujy yckiahuBama nomahmx mpomuca
ca mpaBoM EBporicke yHUje paju 4JaHCTBa y HCTOj, MOCEOHO M3/IBajaMo
HupextuBy 94/33"% o 3amrTuTu Maaaux JbyId Ha pajy, Koja ce MpruMembyje Ha

15 Kousennuja 138, wi. 1, . 2, ct. 3,4, un. 3, ct. 1.

16 J. M. Servais, International labour law, third revised edition, Kluwer Law International
BYV, Alphen aan den Rijn, 2011, ctp. 2011, cTp. 141.

17 Konsenmuja 182, wnan 2.

18 Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work
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cBe ocobe miale o 18 ronrHa O YTOBOPOM O paay WIIH Y PaTHOM OJTHOCY,
y CKJIaJly ca IpaBoM JIpikaBe wiaHule. JJupeKTHBOM ce, ¢ TyHUM IIPaBoOM,
UCTHUE Ja Jella U aJI0JIECIEHTH Clajiajy y moceOHo pusnyHe rpyne. Tako,
PamUBOCT JIeIe 3aXTeBa OJ1 {pKaBa "IaHHIIa Jja 3a0paHe BIXOBO 3aI0CIICHHC
U JIa ce TocTapajy Jja MUHUMAaIlHE TOJAMHE 32 M3BpIIaBamke pajia Wik 3a
BIXOBO 3arocieke He Oyay Mame of] 15 rojuHa, oTHOCHO OJ TO/IMHA KOoje
Cy HallMOHAJIHUM TIPOITUCUMA ypel)eHe Kao eproJ] y KOM ce CTH4e 00aBe3HO
obpaszoBame. Jleporamuje, y ckiaay ca oBoM JIMPEKTUBOM, MOT'Y OUTH
npenBul)eHe caMo y TOCEOHUM CITy4ajeBUMa, Kao U MOl TOCEOHUM YCIIOBUMA,
aJIM y CBAKOM CIJTy4ajy HUKaKO Ha YIITPO peryiapHor MpUCyCTBOBaba HACTABH
WJIU CBUX JIOOPOOUTH KOje JIeTe MOXKE UMAaTH y CKJIONY CBOT 00pa3oBamba.
Hunie [lupexTrBe jecTe Ja 3alITHTH MIiaJie O]l EKOHOMCKE eKCIuioaraluje,
Kao M OJ] CBaKOr OOJIMKa pajia Koju O yrpo3uo HUXOBY 0€30€IHOCT,
31paBJbe, PU3NUKH, MEHTAJIHHU, COI[MjaIHA U MOPAITHU Pa3B0j, Ka0 U FbHXOBO
oOpa3zoBame. Y CKJIaJly ca TUM Jp)KaBe WIaHUIE MOPajy OCUTYpaTH Ja Cy
MJIaI 3alITUNCHH O] CBUX CHEIU(PUIHUX PU3KKA 33 BUXOBY 0€30€HOCT,
3JIpaBJbe M Pa3Boj, a KOjU Cy MOCIEANIA lUXOBOI HEJOCTAaTKa UCKYCTBa,
OJICYCTBa CBECTH O MIOCTOjamby TIOTCHIHOHATHIX PU3NKa WIIH caMe YHbEHUIIC
Jla HUCY Y TIOTITYHOCTH ca3penm.'”

3.2. Casem Eepone u pao oeye

Caget EBpone ce Takohe y EBporickoj comnujanHoj moBesbH (Kako y
HM3BOPHOM TEKCTY Tako M 'y PeBuaupaHnoj moBesbH) 1m03a0aBHO MUTAHEM
JIeTie ¥ MJIainX 0co0a, KOju Kao TaKBH YXKMBajy IMOCeOHy 3amTUTy. Tako ce
OBHM JIOKyMEHTHMa Ipensula obaBe3a apkaBa YIaHMLA J1a C€ IOCTapajy
Jla MMHMMaJIHE TOJIMHE KMBOTA 32 3aII0CIICHE HE MOT'Y H3HOCHUTH Mambe OJf
15 roguna (y3 U3y3eTke y BUIy NPONHUCAHUX JIAKUX ITOCJIOBA KOjU HE MOTY
HAaHETH IITETY HBUXOBOM 3ApaBjby, MOpajly U oOpa3oBamwy). IIpeasuheno
je Takole za ce Ha MOCJIOBMMA KOjU CE CMaTpajy ONAcCHUM HJIM HE3PaBUM
HE CMe aHTra)xoBaTu Jinue Miahe oxn 18 roguna, kao U 1a ce pajHO BpeMe
ocoba miahux on 18 romuHa Mopa OrpaHHYUTH y CKJALy Ca HBHUXOBUM
pa3BojuuM noTtpebdama. Jluma koja cy jour yBek 1moj; 00aBe30M IIKOJIOBamka
He cMejy OuTH yckpaheHa /1a y)KHuBajy CBe KOPUCTH TaKBOT 00pa30Bama ycies
MIPUPOJE MOCIIOBA Koje u3BpiIaBajy. Hohuu pang He cMe OMTH W3BpILABAH O
CTpaHe OBE KaTeropyje, OCUM Y MOrJieay oxpeleHnx Mmociaosa, a y cKiany ca
HalMOHAJHUM Iponucuma.>
(Official Journal L 216, 20.8.1994, 12-20).

19 R. Blanpain, European labour law, thirteenth Revised Edition, Kluwer Law International

BYV, Alphen aan den Rijn, 2012, ctp. 531-535.
20 PeBuampana eBporcka conujaniHa nosesba (Cryocoenu enacux Penyonuxe Cpbuje —
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Kako ce To y ieny muteparype ucTuue, FeHepaHu [[UJb YJaHa celiaM
OBE TOBEJbE, & KOJU CE Y MPBUX JICBET CTABOBA JIUPEKTHO OAHOCH Ha 3aIlITUTY
Ha pajy JIere ¥ MJIaJIuX JbYJIH, JecTe Jia Ce 3alITUTH BbUXOBO 3JIpaBJibe, Kao U
Jla Ce OCUTypa BHUXO0BO PAaBO HAa CBE KOPUCTH KOj€ UM IIIKOJIOBAHE U CTPYYHO
0CIoCO0JbaBalke MOTY TIPYXKHUTH. Y CKJIaJly ca THM IIUJbEBUMA OBaj YJIaH U
jecTe y TpyId OCHOBHHX YJIaHOBA MOBEJhE. !

4. Kiby4yHHU aclIeKTH PaJHONIPABHOI 10JI0KAja
Jene Ha paay y nomahem npaBy

4.1. Ycnosu 3a 3acnuearwe paonoz ooHoca

Ycras Penyonuke CpOuje He 7103B0JbaBa 3amociiee jete Mialhe o 15
roanHa, Kao HU paJ Ha MMOCJI0OBMMA HWITETHUM I10 BbUXOBO 3/1paBJbE WX MOpaJl,
YKOJIMKO UMajy Mame oJ] 18 roguna.”? ¥V ckiany ca TuMe, 3aKoH 0 pajy, Kao
OINIIITH YCJIOB 32 3aCHUBALE PAJIHOT OJIHOCA TIpenBul)a Haspuierse 15 200una
arcugoma, y3 UCIymemhe IPYTUX yCloBa 3a paj Ha oxpeheHUM MOoCIoBUMA
yTBphEHUX 3aKOHOM/TIPABUIIHUKOM O OpraHU3alMjH U CUCTeMaTH3alUju
MOCJIOBa, M TO JI0 HaBplIeHe 18. ropuHe, caMo y3 MUCMEHY CA2AdCHOCT
pooumesna, yceojuoya uiu cmapaoyd,* a noj yCcjioBOM Jia C€ BHME He
VepoaHcasa re2080 30pags/vbe, MOpaal i 00pa3oearse, 0OHOCHO Od Huje 3a0parbet
saxkonom.** JlomaTaH ycioB je M Hala3 HAOLEIHCHOZ 30PABCMBEHO2 OPeaHa
KOJUM ce yTBphyje CIoCOOHOCT 3a 00aBJhbamke MOCIIOBA 32 KOje Ce pajHu
OJIHOC 3aCHHUBA, K0 M HEIIKOJJUBOCT HCTHUX 32 HETOBO 3/1paBibe.”> OBaKBO
KyMYJIATHBHO OCTBapHBAaHE YCIIOBA 32 3aCHUBAHE PATHOT OJTHOCA HEOITXOTHO

Mehynapoonu yeosopu, 6poj 42/09) - y nabem TekcTy: PeBumupana eBpoICKa COIMjaTHa
oBeJba, wiaH 7, cT. 1-4, 8. -

21 R.Birk, ,,European Social Charter”, y: Roger Blanpain, Frank Hendrickx (eds),
International Encyclopaedia for Labour Law and Industrial Relations, Kluwer Law
International BV, The Hague, 2007, ctp. 200.

22 VYcra Peny6muke Cpouje, (Cryorcoenu enacnux PC, 6p. 98/2006), unan 66, ctas 4.

23 buTHO je cTora MHOMEHYTH Ja CaraCHOCT 3aKOHCKOT 3aCTYITHUKA, Ka0 YCJIOB 33 3aCHUBALC
pajJHOT OJJHOCA HE yTUYe Ha JIOOPOBOJLHOCT Kao OMTAH €JIEMEHT PaJHOr OJHOCA jep je BoJba
MaJIOJICTHUKA HEOIIXO/IHA KAKO 3 3aKJbYUCHE YTOBOPA, TAKO U 33 OCTAHAK y PaJHOM OJHOCY,
OZIHOCHO HHME Ce He iupa y J00pOBOJFHOCT PagHOT oHOCa Beh ce IiMe HaCTOj! HCKIBYIUTH
MoryhHOCT J1a yroBop o pany Oyae 3akjbydeH Oe3, OJHOCHO IIPOTHB BOJbE MaslOJIETHHKA,
BOJEOM HeroBor 3actynHuka. Bupn.: Jbyounka Kosaueswh, Bamwanu paznosu 3a omkasz
yeosopa o pady, Yuusepsurer y beorpany — IIpaBau ¢akynrer - LleHTap 3a n3naBamreo u
nudopmucame, beorpax, 2016, ctp. 100.

24 3akoH o pany, (Cmyocoenu enacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u
75/2014) — y naseeM TekcTy: 3akoH 0 pajy, wiaH 25, cras 1.

25 3akoH o pany, unaH 25, cras 2.

199



Muna Iemposuh, [onoscaj deye na pady y Penyonuyu
Cpouju, cmp. 193-210, XXI (1/2017)

je o HaBpiueHe 18. ronuHe, Kaja ce Kao YCJIOB 3ap)KaBa caMoO MUHUMAaTHU
y3pacT, I0K Ce MOCEOHH YCIIOBH MOT'Y MPEIBUICTH 3aKOHOM U ITPABUITHUKOM
0 CHCTEMaTH3aIlMj1 TocoBa. >

Homnajemo 11a je, 3a pa3juky o JAPYyTHUX KaTeropuja, mocpeaIoBame
NPUBATHHUX arcHIlMja 3a 3aolll/baBabe 3a0pambeHo Y MOTJIey 3aMoll/baBambha
MaJtoeTHIKA. >’

a) Munumannu y3pacm Kao ycioe 3a 3aCHUBAIbe PAOHOZ 00HOCA

[Iponncanu ycioB ox HaBpuIeHUX 15 roauHa >XKMBOTa, IIpe CBEra
MIpeaCcTaBJba OMIUTH YCJIOB 32 3ACHUBAE PAIHOT OHOCA, OJIHOCHO Pajy ce
0 YCJIOBY KOjU MOPa UCIIYHHTH CBAKO JIHIE KaKO OU CTEKJIO ONIITY pajHy
crocobHocT. CTULIakEe ONIITE pagHEe CHOCOOHOCTH, OTHOCHO JIOCTH3AE
MIPONKMCAHUX T'OAMHA KUBOTA, IO IPaBUIy C€ MOAYJapa ca 3aBPIICTKOM
OCHOBHOT 00pa3oBama. 1 Maga ynopeaHo npaso 1o3Haje JpyTraunja pelema,
Hallle 3aKOHOJABCTBO HE IpenBuha u3y3eTKe o7 OBOI IPABHIIA, OZHOCHO
HE TIOCTOjU MOTYRHOCT paHUjer 3arociema 0e3 0031upa Ha TO O KOjUM je
nocyioBuma peu.?

Jaxue, y mopehemy ca qpyruM noceOHo 3amTHheHnM KaTeroprujama,
rnoceOHa 3alITUTa MaJIOJETHHUKA MOJApa3yMeBa HE CaMO IpEAy3UMarmbe
Mepa 3a BUXO0BO IYHO yuenrhe y TpKUIUTY paza, yHanpehupame pagHuX
yCJIOBa U CIIPEYaBambe BbUXOBE TUCKPUMHUHALK]E, Beh ¥ MOTIYHO CYIIPOTHO
— MICKJbY UMBaIbe JIna Miahux ox onpeleHor y3pacra u3 TpKUILITa paja (ITo
je mpe aboIHMIIHOHN3aM Hero npoTeKiroHn3am).” C THM y Be3H, y CKIIaay ca
pemersuma Pesunnpane EBporicke comujanse nmoBesbe, kao u Konsennuje 138,
MUHUMAaJHE FOAMHE CTApOCTH y HOTJIEAy 3alolljbaBamka He Tpeba aa Oyay
Mame O] TOAMHA IPONHUCAHUX HALIMOHATHUM 3aKOHOJABCTBOM 32 OKOHUAHE
obaBe3Hor mkojoBama. OBo m3Mel)y ocrajor jep o6aBe3HO 00pa3oBamke
jecre jemaH moceOaH BUJ 3alITHTE JIEIle KaKO Ce yclel TelKoha 10 Kojux
70131 300r HeMOTr'YNHOCTH Jja ce nmapasiesIHO YCHEIIHO WIKOJYjy U Ja pale,
Jena oOMYHO OJTydyjy 3a MPEKH]I ILIKOJIOBamba, IPUMOPAHH Ha TO yclelx

26 3axoH o pany, unaH 24, cras 1.

27 3akoH 0 3amolUbaBalky U OCUTYpamy 3a Clydaj He3anociaeHoctH, (Cuycoenu enachux
PC, 6p. 36/09, 88/10 u 38/15), unan 20, cras 2.

28 Bb. Jlybapna, V800 y paono npaso, IlpaBru dakynrer Yuusepsurera y beorpany, beorpan,
2013, ctp. 100-101.

29 B.White, Children, work and 'child labour’: Changing responses to the employment of
children, Institute of Social Studies, The Hague, 1994, ctp. 1., HaB. npema: Jb. KoBaueswuh,
,» YHUBEp3aIHH1 Mel)yHapoiHu cTaHaapan o 3a0paHu Jedjer paja 1 ’bHX0Ba IPUMEHA Y [paBy
Pemry6nke Cpbuje”, op. cit., ctp. 186-218.
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er3ucTeHIIMjalIHe HyX1e. TuMe ce Jajbe TeHepHuIlle CHPOMAIITBO U JPYTH
COIHjaTHO—EKOHOMCKH Tpobemu. *°

HamuM nponucuma je mpenBuljeHa TpekpliajHa OATOBOPHOCT
NOCJIO/IaBIIa YKOJIMKO 3aCHYje paJHH OJHOC ca iniieM Mitahum o 18 ronnHa
KUBOTA, Ka0 M aKo 3arociieHoM mialem o1 18 ronquHa ofpenu paj cynporan
onroBapajyhum onpendama 3akoHa o pany. OBy MpekpIajHy OAroBOPHOCT
1paTH U ofroapajyha HoBuaHa Ka3Ha. °'

0) Cazcnacnocm 3aKOHCKO2 3ACIMYRHUKA KAO
YCI106 3a 3aCHUBAIE PAOHOZ 00HOCA

Axo ce y3my y o03up oarosapajyhe oapenoe I[Toponmanor 3akona,
YCIIOB TIOCTOjamha CarJIaCHOCTH POJIMTEIba Pl 3aCHUBaka PaIHOT OJHOCA
ca MaJIOJISTHUM JIUIEM (JIUeM ctapoctu o 15 no 18 roguna) Moxe OUTH
Y3pOK HEJIOTHYHOCTH y nipakcu. Haume [lopoardHuM 3aKOHOM TpoIicaHa
je MOryhHOCT J]a MaJIoJIeTHO JIMIIE (2 Ha OCHOBY OJITyKe Cyna) Moxke crehu
MOTIYHY IMOCIIOBHY CIIOCOOHOCT Ipe HaBpiiewa 18. rogune y ogpeheHnm
cllydajeBuMa,*” IoK y oxpeadama Koje ce THUY MOCIOBHE CIIOCOOHOCTH TIpe
HaBPIIEHOT ITYHOJIETCTBA HEMa OpeI0n y BE3H ca MOCIOBHOM CIIOCcOOHOIThy
y BE3M ca 3aCHHBaWmEeM paJHOT ofHoca. Mnak, y ofeJbKy KOju TOBOPH O
IpaBUMa JIETeTa, OJJHOCHO Y FeTOBOM IOJI0/IEJbKY O TIOCJIIOBHO] CIIOCOOHOCTH
npenBuba ce mpaBo AeTeTa Koje je HaBpIIUIIo 15 TofrHa )KUBOTA 2 yIIpaBJba
Y pacroJiaxe 3apajioM 1 UMOBHHOM KOjy je CTEKJIO COIICTBEHUM pajom. [lakie,
OBUM 3aKOHOM ypelheHo je muTame MOCIOBHE CITIOCOOHOCTH y OIHOCY Ha
pacrosarasme 3apaJioM 1 IMOBHHOM CTEUEHOM PaJIoM, JOK Ce MUTAkE YCI0Ba
3aCHHMBamKa PAJHOT OJIHOCA JIeTeTa MpenyIiTa 3akoHy o paay. Mlako Hopme
OBa JIBa 3aKOHA HUCY Y KOJIM3HjH, YHHHU CE JIa TIOCTOjU IIPOCTOP 32 YKUAAHE
CarJacCHOCTH Kao yCJIOBa 3a 3aCHUBama PaJHOr OJIHOCA PaJii OCTBApUBabHa
npaBa npeasulernx [lopogunyHIM 3aKOHOM, TIOTOTOBO KaJia ce UMa y BUTY
onpenda 3akoHa O pagy KojoM ce omoryhaBa mpecTaHak pajHOTr OZHOCA
3amocieHor Mialer ox 18 roquHa Ha 3aXTeB POAUTEIbA HITH cTapaTesba.> 34

30 TII. JoBanosuh, op.cit,. ctp. 1472.

31 Bunu.: 3akon o pany, wian 274, cras 1, Tau. 2, 7.

32 Topommunu 3akoH (Cuyocoenu enacnux PC, 6p. 18/2005, 72/2011 — np.3axoH u 6/2015),
wian 11, cT. 2, 3.

33 P Byjosuh, B. JlejanoBuh, B. JoBanosuh, Jb. Ilejakosuh, H. [lerporuh, /euju pao y
Cpbuju — Ananuza 3akoH00a8cmea, npakce u NOjasHux ooauka deujee pada, llenrap 3a npasa
nerera, beorpan, 2006, ctp. 16—-18.

34 MoryhHOoCT 3aKOHCKOT 3aCTYITHHKA Jia [TOBYYE CBOjY CArlIACHOCT, OJHOCHO J[a HHUIIMPA
MpecTaHakK paJHOT OJTHOCA CBOT JICTETAa, YCBOjCHUKA HJIH IITHNEHIKA, OCUM MPECTaHKA PaJIHOT
OJIHOCA 3a TMOCJICIUIY UMa U IPECTaHaK MApHUYHE CIIOCOOHOCTH 3aIOCIICHOT MAJIOJICTHUKA,
LITO ce y JIely JIMUTepaType MCIPABHO KPUTHKYje KA0 OMACHOCT MMPUMEHH Hadyela MpaBHEe
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ITomenyTa mpumenda oBoM, Beh TpaauIHOHAIHOM YCIIOBY (HaKO OH
HOCTOjH 300T MPETIOCTABKE Jla Ce 3aKOHCKU CTapaTesb cTapa O HajooJbeM
MHTEpeCy JIeTeTa), YNHU HaM Ce OITPaBIaHOM, KaKo Ce IONMa JIa OH, CYyPOTHO
CB0jOj 3allITUTHO] CBPCU, MOKE Y MTPaKCH OMTH 3510y noTpedsbeH. He unnu ce
HEBEPOBAaTHHM JIa CE MAJIOJICTHHUK KOjH je Y CKiIaay ca [lopoaqnuHiuM 3aKOHOM
CTEKAO MOCJIOBHY CIIOCOOHOCT MPE HABPILICHOT MyHOJIETCTBA (HIIP. CKIIANabeM
Opaka) 1oBeJie y 3aBHCaH MOJIOKaj Y OTHOCY Ha CBOT 3aKOHCKOT cTapaTesba y
TIOTJIeTy CTHIIAha CPEICTaBa 3a )KUBOT. Tako, HACYTIPOT CBAKOj JIOTHIIH, CAMO
CTHIIabe NIOCIIOBHE CIIOCOOHOCTH T'yOH CBOj 3HAUaj, KaKO je HeHO JIjCTBO Y
naroM ciydajy oHemoryheno. To cTBapa qasbu mpocTop, Ja MajoJeTHUIIU
300T TIpeKo MOTPeOHUX (UHAHCHJCKHX CpecTaBa Oyay MPUMOpaHU Jia
pajie Ha [PHO, KaKO OM MPEKUBEIH H JIOTPHHETH U3APKaBamby CBOje HOBE
MOPOJIUIIE, HITO ONET UCKIBYUYje 3alITHTY KOjy 3aCHUBAEHE PAJIHOT OJTHOCA,
Kao0 TaKBo, ca cobom Hocu. He Moxe ce MCKIbYYHTH HU MOTYRHOCT 0/10Hjamka
JlaBama CariacHOCTH YaK M YKOJIHUKO IMOCTIOBH O KOjUMa je ped HUCY MPaBHO
3a0pareH, UK Cy Yak ¥ KOPHCHH 32 JIaJbi pa3Boj aerera.*’ Mnak, MUIILIbEmha
CMO M JIa Ce HE MOKE 3aHEMapHUTH YMIbCHHUIIA J1a, C 003UPOM Ha TOIUHE
JKNBOTa U UCKYCTBO KOje J0J1a3u ca UCTUM, TC U Ha CTa):[I/ijM IICUXHUYKOI'
pasBoja jierie, HOoCToju MOryhHOCT BUXOBE JIolIIe TpolieHe. [lata carinacHocT
3aKOHCKOT' CTaparejba HapaBHO MPOM3BO/IH JICjCTBO CAMO YKOJIHMKO CE paau
0 MOCJIOBUMA KOjH CY y CKJIaJly ca MPaBHUM TMOPETKOM - IaKJIe Y CYTIPOTHOM
ce He MOXe 3aCHOBaTH panHu onHoc. C THM y Be3H, JI0/1ajeMo Jia Cy Y JIely
KOjH C€ THYE 3allITUTE OMJIaJINHE (a MMoJ] KOjoM 3aKOH O pajy Moapa3yMeBa
3anociene mualhe oxn 18 romnHa), HAOpOjaHH MOCIOBH Ha KOjUMa je UCTHUM
pan 3abparmen.>®

HcTrueMo mpu TOM Ja pas3iiMKyjeMo JBe IpyTie JAp)KaBa y Morjieay
TOTa JIa JIN Ce HbUXOBHM MPABOM 3aCHHUBAHE PAJHOT OJHOCA MAJIOJETHUKA
yCJIOBJbaBa MOCTOjalbEM CArJIaCHOCTH 3aKOHCKOT 3aCTYIHUKA WM HE (IITO
je ciyuaj y BehuHckoMm Opojy npkaBa). HajmpuMepeHUjuM ce UIak YuHU

curyproctr. Bug.: 1. Stimovié, ,,Utjecaj dobi na poslovnu i parninu sposobnost®, Zbornik
Pravnog fakulteta u Zagrebu, 6poj 5-2011, ctp. 1634., HaB. npema: Jb. KoBaueruh, Basanu
Pasnosu 3a omkas yeosopa o paoy, op. cit., crp. 100.

35 Kako yclioB cariacHOCTH Y OBOM CMHUCITY, HAMETHYT OJ CTPaHE 3aKOHOJIaBIIa, [TPE/ICTaBIbha
MPENPEKy 3aCHUBAKA PAJHOT OJHOCA, MOCTOjU CTaB O MOTIYNWHOCTH NMpHMEHE MHCTHUTYTa
KOJIM3HMjCKOT CTaparesba, npensuljeHor [lopoguyHMM 3aKOHOM, pajH IPEBa3MIaKEHa
HeMOTryhHOCTH OoCTBapema HCTOr. [[OMEHYTH MpeJior M3MCKUBAO OW IPOMEHE 3aKOHCKOT
pelema, a y CMHUCIY HOBOT TNpaBHja Ja CE HEIOCTaTak CarfiaCHOCTU POJUTEIba MOKE
HAJIOMECTHTH cartacHomihy craparesba. Bun.: Jb. Kosayesuh, V. HoBakosuh, ,,CaracHocT
3aKOHCKOT 3aCTYITHHUKA 32 3aCHUBAHE PAJTHOT OIHOCA Ca MAJIOJICTHUKOM : [Ipaso u npuepeoa,
vol. 55, 6poj 4-6/2017, ctp. 662-690.

36 3akoH o pany, uiaH 84.
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pelee MOCTOjatba YCIIOBa CarjiaCHOCTH 3aKOHCKOT 3aCTYITHHKA JICTETa CAMO
KaJia J0JIa3u JI0 3aKJbyYHBamba yroBopa O paay MajoJeTHHKA 10 TOCEOHUM
ycioBuMa. Tako y YeIIKOM MpaBy CariaCHOCT HHje oTydyjyhu ycioB 3a
3aCHUBAbE PAHOT OJHOCA, aJIK MPY’Ka MOTYNHOCT 3aKOHCKOM 3aCTYTHHUKY
Jla MHUIIMpA TPeCcTaHaK UCTOT, YKOJIUKO cMaTpa Ja je TakaB paj MpOTHBaH
HajboJbeM HHTEpECY aeTeTa.’’

4.2. Paono épeme, npexkospemenu u nohnu pao

Ham 3akoHogaBal je yBakuo crieHU()UYHOCTH MAJIOJICTHUKA IIPU
yTBphHBamwy Tpajama yHOT paJHOT BpEMEHa, T€ C€ TaKO IIYHO PaJHO BpeMe
3arocieHor Jinua muaher oz 18 roguHa He MOXKE YTBPAUTH y Tpajamy AyKEeM
o1 35 JacoBa HeZeJbHO, OJHOCHO HE AyXe o1 8 yacoBa aHeBHO.™® Tume ce,
HE3aBUCHO OJ] TpaHe Yy K0joj Jiella U3BpIIaBajy pana, ypehyje Makcumarau
HIePHOJI TPajarba UCTOT Y TOKY PaJHe Helesbe, OJHOCHO y TOKY jaaHa.*

3aKkoHOM 0 pany ypeheHo je u nmuTame HONHOT paja, IPEeKOBPEMEHOT
pala, Kao u Ipepacroiesnie paJHor BpeMeHa 3arnocieHux miahux o 18 ronnna
(Taunmje uctu cy 3a0pamenn). M3y3eTHO OHM MOTY pajl U3BpIIaBaTH HOhY,
y3 HCITy e OZIpel)eHNX yClIoBa YMju U30CTaHAK OBaKaB paj YMHU IPABHO
HeAONyMTeHUM. Tako, oBa KaTeropuja 3amociICHUX MOXKE paguTd Hohy
YKOJIUKO C€ pajy O MOCIOBUMA y 00JacTH KyJTYype, CIOpTa, yMETHOCTH
1 peKJIaMHE AEJIaTHOCTH, OJHOCHO KaJa je HEOIXOAHO Jia Ce HACTaBH pal
MIPEKUHYT ycle BUIE cuiie (YKOJIMKO ce Mopa M3BPILIMTH 0e3 ojuiarama u
y3 YCJIOB Jia OCJIOaBal] HeMa Ha pacliojlaramwy J0BOJbAaH OpPOj IYHOJETHUX
3amociaeHuX). Y IPYyroM HaBelIeHOM CiIydajy 3aKOH IPOIHCYje U 00aBe3y
IocJIo/iaBLa Ja o0e30ean Haa30p Ha pajly OBHX 3alOCICHHUX O CTPaHe
MYHOJIETHOT 3al0CIICHOT.*

VY neny nuteparype ce (UMHHU ce OompaBAaHO), HCTHYE Ja obaBe3a
HaA30pa OJ] CTPaHe IMYHOJETHHUX 3al0CICHUX, 0/ IIOMEHYTHM yCJIOBUMA,

37 Jb. KoBauesuh, Y. HoBakosuh, op. cit., ctp. 662-690.

38 3akoH o pany, uiaH 87.

39 VmopenHo mpaBo MO3HAje W Jpyravydja pelicwka, T¢ Tako y MHauju Opoj yacoBa Koju
Jiella MOTY INIPOBECTH Ha pajy TOKOM pajHe Hejesbe HUje yHH(OpMHO onpehen. Hamme,
npema 3akoHy o (haGprkama, JC4jUM pajHHIMMa HUje T03BOJbCHO Ja pajae Bumie ox 4,5
4acoBa, OMJIO Ja ce pajyl O pajay TOKOM JiaHa WM 0 HOWHOM pany, y3 3a0paHy paja y BUIIE
(abpuka y TOKy UCTOT JlaHa, JIOK je 3aKOHOM O ITaHTa)xama jenu miah)oj ox 15 roguna, kao n
a/I0JIeCIIEHTHMA, Ka0 MaKCUMaJlaH Opoj caTy IIPOBEICHNX HA Pajy y TOKY HE/IeJbe MPOINUCAHO
27 caru, 6e3 yTBphHBaba MaKCHMAJIHOT TIEPHO/Ia TPOBEICHHUX Ha Paly Y TOKY jeIHOT paJiHOT
nana. Bua: C. Kumar Johri, ,,India“, y: Roger Blanpain, Frank Hendrickx (eds), International
Encyclopaedia for Labour Law and Industrial Relations, Kluwer Law International BV, The
Hague, 2014, ctp. 136.

40 3akoH 0 pamy, uiaH 88.
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npencTaBsba HEIOBOJbHY 3aIITHTY 3aMOCICHOT eTeTa, OAHOCHO puMehyje ce
J1a je oBa ojipe10a MOBOJbHM]A Ca acTIeKTa MOCIO/IaBIIa y OJTHOCY Ha MaJIOJIeTHE
3anociieHe. OBO jep ce Jaje MPUOPHUTET 3aBPIICTKY TOCa y OAHOCY Ha
3aIITUTY 3/IpaBJba U 100poOUTH eTeTa.?!

WHtepecanTaH je noparak ja je y lllnanuju maysa y TOKy pajaa jere
KOja pajie TIoJia cata Jy’ka OJf OHE KOjy MMajy ocTajle KaTeropuje paannka,*
3a pasjMKy OJ Haller IpaBa KOju OBaKBY BPCTY 3allITUTE HE Mo3Haje,” Te
Ce OBJIE MOJKE MPEIOKUTH TUM TIOBOJIOM, a ¥ AyXy HOTpede 3a moceOHOM
3alITUTOM JICIIe Ha paly, yCBajarhe CIIMIHOT Pelieha.

4.3. be3veonocm u 30pas.ve na pady oeye

3akoH 0 06e30eqHOCTH U 3/IpaBJby Ha paay npenasuba na ce moceOHa
mpaBa, o0aBe3e M Mepe y Iorjieny Miaaaux Ha pany ypehyjy kako Tum
3aKOHOM, TaKO M JPYT'UM MPONHCHUMA, KOJIEKTUBHUM YIOBOPOM, ONIITUM
aKTOM IOCIIOaBLa U YTOBOPOM 0 pay.* Y ckiaay ca THM MHHUCTAp 3a pa,
3anolsbaBame, 0opadKka U COLjaHa MUTamba U MUHUCTAp 31paBJba JOHEIIN
cy IIpaBiiIHHK O IPEeBEHTUBHUM Mepama 3a 6e30e1aH U 31paB paj Miiaanx,*
KOjU C€ OHOCH Ha MJIAJIC KOjU Cy Y PaJHOM OJHOCY KOJ IOCJIOaBILa, Kao
¥ Ha MJaJie KOju o OMJIO KojeM OCHOBY 00aBJbajy pajl KO MOCIOAaBIa, a
crapocTH cy oz 15 1o 18 roquna. [IpaBunHuK yTBphyje ob6aBe3y mocioaasia
Ja MilaguMa 00e30eau paa Ha paiHOM MECTY M Y PaiHOj OKOJIMHH Ha KOjUMa
Cy clipoBezieHe Mepe 3a 0e30enaH u 31paB pal, nocedHo Bogehu pauyHa o
cneunUYHUM PU3UIUMa 32 MJIAJIE, OJl KOjUX je IyXKaH Ja UX 3allTUTH, a
KOjH C€ jaBJbajy Kao MOCJICANLA BUXOBOTI HEUCKYCTBA, HETIOCTOjakha CBECTH
o nnoctrojehum unu Moryhum pu3nnuMa niv HeA0CTaTKa MOTIYHE 3PEJIOCTH.
OBakBM PU3ULMU YKJbYUyjy H3Jarame OApeheHHM MITETHOCTHMMA Kao U
IpoLece U pajioBe, KOjU Cy HaBEIEHH IpEryieAy KOjU ce Halla3d y CKIIONY
[IPUJIOTa OBOT TPABHIIHUKA.*

41 P. ByjoBuh, B. Jlejanosuh, B. Josanosuh, Jb. [1ejakouh, H. Ilerporwuh, op. cit., ctp. 19.
42 M. Carlos Palomeque Lopez, M. Alvarez De La Rosa, Derecho del trabajo, novena
edicion, Editorial centro de estudios ramoén areces, S.A., Madrid, 2001, ctp. 678.

43 Haume, 3aKOH 0 pajly OJIMOp y TOKY JHEBHOT paJia Be3yje HCKIbYYHBO 3a THCBHY CATHHUILY
pana. Bua.: 3akon o pany, wian 64, ct. 1-3.

44 3axoH 0 6e30emHOCTH U 3/1paBiby Ha pany (Cmyocoenu enacnux PC, 6p. 101/05 u 91/15),
qiaH 6, cTaB 2.

45 TlpaBWIHMK O TPEBCHTHBHUM Mepama 3a Oe30enma u 3apaB pan muanux (Cuyorcoenu
enacnux PC, 6poj 102/16) — y nassem Tekcty: IIpaBMIIHMK O IPEBEHTHBHHM Mepama 3a
0e30caH U 31paB pajl MIIJINX.

46 TlpaBUIHMK O PEBEHTHBHHUM Mepama 3a Oe30eqaH u 3/paB paJi MIIaaux, €. 2, 5.
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HajHoBHju moOMak y OBOM TMOIJIEAY jecTe ycBajame Ypemdoe o
yTBphHBaby OMACHOT paja 3a aeny,”’ yuja je cBpxa ja ce 06e30e11 3anTuTa
JIeTie OJ OTMACHOT pajia y CKIaay ca IporrcuMa Kojuma ce ypelyjy mpasa
JieTera, Kao M MpOMKUCHMa U3 00JacTu paja, 0e30eIHOCTH U 3/IpaBJba Ha
pany, 3/ipaBCTBEHE 3aIITUTE U 00pa3oBama. Y CKiIaay ca YpeaooM, mojam
OMACHOT pajia 3a Jielly 00yxBaTa paJi KOjH je BEpOBATHO IITETaH I10 3/IpaBJbe,
0e30eHOCT HITH MOpaJI JIelle, U3JIaKe UX ITETHOCTHMA, 00aBjba Ce Y OKBUPY
OIACHUX OKOJTHOCTH MJIHM OMIACHUX JICTTATHOCTH 32 JICILY, IOK CE 3a JIeTe cMaTpa
nune miahe ox 18 roguna. [lopea mMTETHOCTH MpoIieca U pajioBa KOjU Cy
oOyxBahenu npetxonHo nomenyTuM [IpaBunHIKOM OBa Ypenda o0yxBaTuiia
j€ ¥ INTETHOCTH, OKOJIHOCTH U JISIATHOCTH KOje Cy YTBpeHE Y CKIIONY HEHOT
npuiora.*®

Hctudemo n1a je 3aKOHOM O 37ipaBCTBEHOM OCHTYpamby, HE3aBHCHO O]
MOMEHTa 3aMO0CICHOCTH JIeTle, TPOMKUCAHO JIa CE OCUTYpaHHUIIUMA CMaTpajy
Jiera 710 HaBpIIeHUX 18 roauHa *KUBOTA, KAa0 U Jla Ce CPENICTBA 3a yIUIaTy
JONPUHOCA 32 00aBE3HO 3JIPAaBCTBEHO OCUTYpPame 3a OBY KaTEropHjy
ocurypanuka o6e36elyjy y Oyuery Penyonuke.* Hacympot Tome, 3akoH
0 TICH3HjCKOM W WHBAJIHJICKOM OCHUTYpamy JICIHJIHO Hernpa MoryhHOCT
CTHIaFba CBOjCTBA OCUTYPAaHHUKA IIPE HABPIIICHE MIETHACCTE FOIMHE KHUBOTA.
OBO HaM ce YUHHU JIOTUYHHUM, KaKO IPEC MCTHACCTEC TOAUHE JIMLIC U HE MOXKE
3aCHOBATH PaJIHU OJIHOC, T€ C€ MPEe MCTE HE MOXKE 3al04YeTH ca YIIaTOM
JONPUHOCA Ha OCHOBY KOJUX CE€ CTHUYY MpaBa IO OCHOBY IEH3HjCKOT U
MHBAJIMJICKOT OCHTypama. Mak, Kako Hallle IIpaBo He MO3Haje U3y3eTKe y
TIOTJIe/ly MUHUMAJTHOT y3pacTa 3a 3aCHHUBAE PaIHOT OIHOCA, MUIIIJbEHHa CMO
Ja rojerHa gera Mitaha ox 15 roguna Tako Mory OMTH yekpalieHa 3a 3alTuTy
KOjy OBaj 3aKOH IIPy’a, jep CBEJOIM CMO aHTaXOBama JCIEC M0 OCHOBY
Pa3IUYUTHX YyTOBOpa (Kao IITO je TO CIyuaj ca IIIyMoM Y pUIMOBUMA), KOjH
HE TPOU3BOJIC HUKAKBO JICjCTBO Y CMUCITY 00aBE3HOT MIEH3UjCKOT OCUTYpamba.

47 VYpenba o yrBphuBamy omnacHor pana 3a neiy (Cnyocoenu enachux PC, 6poj 53/2017) -y
JajbeM TeKCTy: Ypenba o yTBphUBamy OIaCHOT paja 3a Jelry.

48 VYpenba o yTBphuBamy omacHor paja 3a jeny, 4. 1, c¢t. 2, wi. 2. ct. 1, tau. 1, 2.

49 3akoH 0 37paBcTBEHOM ocurypamy, (Cmyocoenu enachux PC, 6poj 107/2005, 109/2005
- uenp., 57/2011, 110/2012 — omtyka YC, 119/2012, 99/2014, 123/2014, 126/2014 — omtyka
YC, 106/2015 u 10/2016 - ap. 3akoH), wian 22, ct. 1, Tauka 1, cT. 5.

50 3akoH 0 MEH3HjCKOM U WHBAIUJICKOM ocurypamy(Cnyocoenu enachux PC, 6poj. 34/2003,
64/2004 — omnyka YCPC, 84/2004 — ap. 3akon, 85/2005, 101/2005 — np. 3akoH, 63/2006
— omryka YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013, 75/2014 u
142/2014), unan 14, cras 3.
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4.4. Hao3op nao paoom oeue

bes oprosapajyher Haazopa HaJ IpUMEHOM TpoInca y 001acTH pagHOT
IIpaBa HE MOKE C€ HU 3aMUCIIMTH HBUXOBA BajbaHa NIpUMeHa. JlaTy TBpAbY
notBphyje u cTaB y okBupy MOP-a 1a je pagHO 3aKOHOIaBCTBO 0€3 HHCTIEKIIN]e
TIpe jeflaH eTHYKH ecej Hero obaBesyjyha conmjanna qucnuminga.’ OBo je
m3mely ocraror u passor 3amTo ce ganac y Pemy6muiiu CpOuju HHTEH3UBHO
paau Ha IPUTIPEMHU WHCIIEKIIH]E pajia 3a BpIIeHke oaroBapajyher Hama3opa Haj
MIPUMEHOM TIPOIHUCa KOjH C€ TUUY JeIle Koja paje, Kao 1 3a0paHe nedjer paaa.

Hawme kako je 3aKoHOM 0 pajiy HaJ[30p HaJl IPUMEHOM TOT' 3aKOHa, Kao
W JIPYTHX MPOIKca O paJHUM OJHOCHMA, OIITHX akaTa U YroBopa O paay
KojuMa ce ypeljyjy mpaBa, o6aBe3e U OJII'OBOPHOCTH 3aIOCIICHUX TOBEPEH
MHCIIEKIIMjH pajia,” OHa jecTe OpraH KOjH je IMO3BaH Jia ce cTapa O IPUMEHN
paJHONPaBHUX MPOIKCA U Y JIeNy KOJH Ce OTHOCH Ha pajl Jelie.

Wucnexktopar 3a paz je 2016. roguHe mMoveo aKTUBHO /1a yUYECTBY]eE
y TPUIPEMHUM aKTUBHOCTHMa y Torjeny Impojekta Melhynapomne
opraHu3zaiiyje pana ,,AHTaKOBambe M MOJPIIKA Ha HAIMOHAITHOM HHBOY 32
CMambeHE T0jaBe IeYjer paja’ mTo MoApa3syMeBa U oaropapajyhe TpeHUHTe
TpeHepa WHCIIEKTOopa pana paad 6opdbe mpoTUB JAedjer paja U TPrOBUHE
nerom.*

Uuau HaM ce ma OW ajneKkBaTHA MPUMEHA HOBOYCBOjeHE Ypemoe o
yTBphUBamy onmacHor paja 3a Aemy Ouia of 3Ha4dajHa 3a UACHTUPHUKALN]Y
MOBpe/Ia Mpomuca oj] CTpaHe HHeneknuje. Mnak, He BUUMO pasJior 3aITo ce
He O pazMOTpHIIa M MOT'YNHOCT YCTaHOBJbaBaa JINCTE TO3BOJLEHUX TTOCIIOBA
3a nerry. OBO cTOTra MITO OM Cce Ha Taj HAYMH MOCTUTIIA ITPaBHA U3BECHOCT Y
TMoTJIey TI0CJIOBa Ha KOjUMa Jiella MOT'y OUTH aHTa)KOBaHa U TAKO OTKIJIOHUIIE
Moryhe HelmoyMuIle Kako opraHa Ha/30pa, TaKo M caMe Jelle U BUXOBHX
3aKOHCKHUX 3aCTyITHHKA.

IIpen nHCTIEKTOPUMA CE HAJIa3u HIMAJIO JIaK 3aJaTak, IITo MOTBphyje
Y TIOCTOjame HeycarjameHOCTH Tponuca. Tako HIIp. HE MOCTOjU MOTYRHOCT
KaKhaBamba POJUTEIba KOjU CBOjY JIeIy YIOIJbaBajy Ha TEIKUM (pU3NIKUM
MTOCITOBMMA, KaKO Cy MHCIIEKTOPH HEHAJJICKHM fla TO yuuHe.** YV cBakoM
CIIy4ajy, MAIILJBEHa CMO JIa je TOTpeOHO JOCTa BpeMeHa JI0 TPEHYTKa Kaaa

51 Therole of labour inspection in transition economies, International Labour Office, Labour
Administration Branch, Document N. 48, Geneva, 1996, ctp. 2, HaB. npema: b. JlyGapna,
Paono npaso. Pacnpasa o 0ocmojancmey na pady u coyujannom oujanoey, [lpaBHu pakynrer
VYuusepsurera y beorpany, beorpan, 2013, ctp.755.

52 3axoH o pany, 4iaH 268.

53 OO6uM u edeKTH W3BPLICHUX WHCHEKIHU]CKUX Haa3opa y mepuoxy Ol. jamyap - 31.
nenem6ap 2016. rogune, ctp. 44.

54 C. Koauerwuh I[lepuh, op. cit., ctp. 137.
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he mHCcekuja paga OutH y MOTyhHOCTH J]a paBUITHO, OJIATOBPEMEHO U
e(uKaCHO OCTBapH CBOjY QYHKIIH]Y Y OBOj OOJIACTH.

3ak/byuak

Jemna cy OCHOBHHM KaIllMTall CBAKOT JIPYIITBA, TapaHT HaIlIer JaJber
MOCTOjaka W Hallla 320CTABIITHHA, & HA HAMA je Ta BeJIMKa OJTOBOPHOCT J1a
uM oMoryhumo ycioBe 3a 37paB, 3a/10BOJbaBajyh, a moTOM U JIPYIITBEHO
npoxyKTHBaH )uBoT. CTora ce Jiely Koja pajie Mopa MOCBETUTH MToceOHa
nNaxma W 3alITUTa — KaKO Ha HOPMAaTUBHOM HHUBOY, TaKO W Yy IIPAaKCH.
Hammm nponrcuma ce To 1 HacTojallo YYUHUTH, HO TIPOCTOP YBEK [TOCTOjU
3a aJieKkBaTHHU]je U O0oJbe ypeheme oBor nmutama. [Ipumepa paam moria 6u
CE YCBOJUTH JIUCTA JIO3BOJLEHUX TOCIIOBA 32 paj Jielle, Kao U ycariacuTu
onpende 3akoHa O pamy ca APYTHM IPOIMKCHUMA, a KOjH ce 0aBe OBOM
TEMaTHKOM MOCpeHO uin HernocpenHo. 11ITo je HajsakHHje, MOTpeOHA je
no0pa mpakca MHCIEKIMje pajia, Koja Ou 3Haja Jia Mmperno3Ha OnacHOCTH
KOjuUMa OM MaJIOJISTHH 3aIlOCJIICHW MOTJIM OWTH HM3JI0XKEHH, €BEHTYaJTHO
KpILEeHE POIKCa O] CTPaHe MOCIO/IABIA, K0 U aJIeKBaTHY U Op3y akIujy Kao
oAroBop Ha ucte. Ha skanoct, YnHY ce Jja MHCTIEKIIH]ja joIll HKje JI0paciia OBOM
3aJIaTKy, HO Ha Hama je Jia ce HaJaMo hie ce To y IoTJieTHO BpeMe TPOMEHUTH,
¢ 003UpOM Ha MPONPATHY PETyJIaTUBY, K0 U Ha 00yKe MHCIIEKTOpAa YHje je
ciposoleme npeasuljeHo y ckiony oarosapajyher npojexra MOP-a.
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The status of child workers in the Republic of Serbia

Summary

Although the word childhood usually makes us think of a carefree
period of life, unfortunately, for a great number of children it is the exact
opposite. In most cases the reason for this is poverty and the need for survival
not just their own but for their families as well. In regard with the inevitability
of the existence of child work, it must be adequately normatively arranged
for the purpose of providing adequate protection to this specific category of
employees. Due to the fact that the term child work is completely different
from the term child labour (which is illegal and harmful), we emphasize herein
that in the paper we will be dealing with child work along with the overview
of the most important legal instruments dealing with this subject, with special
attention being paid to Serbian law. In the process some solutions of the Ser-
bian regulative and its particularities will be singled out, followed by giving
due consideration to potential problems during the aplication of the above-
mentioned. At the end of the paper the conclusion is reached that it is our
responsibility to provide children with a healthy, satisfying and (ultimately) a
socially productive life. This is why it is crucial to secure special atention for
the children who work - both normatively and practically. Even though this is
exactly what Serbian regulations are trying to do, there is always room for
improvement — an example for this could be the adoption of the list of jobs
that are allowed to be done by children as well as the harmonization of the
provisions of Labour law with other regulations dealing with this subject,
both directly and indirectly. Furthermore, a well implemented practice of
labour inspection is essential. This implies that the inspection should be
capable of recognizing the dangers threatening child workers and possible
breaches of regulations by the employer, as well as of an adequate and fast
reaction in response to the above mentioned. Unfortunately it seems that it
is not the current state of affairs, but there is hope that in the near future this
will change - keeping in mind the accompanying regulations, as well as the
training sessions for the inspectors within the ILO project that has the goal
to reduce the scope of child labour.

Key words: child work, Republic of Serbia, normative regulation of
child work, labour inspection.
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Kuexo Kyauh, Jerena Bykoseuh, Cnopasym o ypehueary sapade, haknade
3apade u opyeux npumarea sanocienux, cmp. 211-222, XXI (1/2017)

1. YBoaHe HamoMeHe

MoryhHOCT 3aKJby4HBama criopazyma o ypehusamy 3apaje, HaKHaIe
3apajic U IPyTrux Mpumarma 3amnocieHux y Penyonumnu CpOuju moctaje
aKTyeJHa MocjeAmuXx ronuHa. [lponucana je u Baxkehnm 3akoHOM 0 pany'.
IMonpa3symeBa moryhHocT criopasyMHor ypehuBama 3apajie, HaKHaIe 3apajie
U IpyTHX NpUMama 3alociIeHNX, Ha HAYWMH | I0J] YCJIOBUMa yTBphEeHUM
onpendama uinana 250 Tor 3akoHa.

3apajia, HaKHAJIa 3apajie U Jpyra NpuMama 3aroCcICHUX CMaTpajy
CC€ OCHOBHMM MOTHUBOM 3alolllJbaBakbau TTIAaBHUM ITOKPETAUYEM HUXOBOT
o0pa3oBama, CTPYYHOT 0CIOC00JbaBamha U MPO(EeCHOHATHOT HAIIPEIOBaha.
[IpaBo Ha 3apaxy jenHo je on Haj3HAYajHUjUX MpaBa U3 PaJHOr OAHOCA U
jenaH of KJbyYHHX €JIeMEeHaTa TOr OjHoca. be3 Tor mpaBa paaHu OJTHOC
HEe MO)KE HU HACTAaTH, HU MpecTaTH?. 3a MOCIOoaBIa 3apaja je HajBaKHU]ja
,,KOHTparpecTalyja 3arnociCHOM KOjU MOBEPEHE MY IOCJIOBE 00aBJba Y
HETOBO M€, 33 FberOB PaYyH M Ha HETOB PU3HK .

3apajia, HaKHa/Ia 3apajie v Ipyra MpruMarba 3ar0CICHUX, 110 TIPaBHITY,
ypehyjy ce 3aKkOHOM, KOJIEKTHBHUM YTOBOPOM, MPABUITHUKOM O paay U
yrosopom o panay. U3y3etHo, ypelyjy ce, omHOCHO Mory ce ypehuBatu u
MO/I3aKOHCKUM HJIN APYTUM OAroBapajyhinM akToM. 3aKOHCKOM peryIaTnuBOM
00e30elhyjy ce MUHMMaITHA, OJTHOCHO 33jeMYCHa 3apajia 1 JIpyra MUHUMaTHa
IpaBa 3aroCICHUX U3 PATHOT OJHOCA, OMHOCHO 10 OCHOBY PaJIHOT OHOCA.
HuxoBo 6nmxke U nornyHuje ypehrupame BpIIK ce KOIEKTUBHUM YTOBOPOM
KO IIOCJIOoJaBla W KOJICKTUBHUM YIOBOpHUMa 3aKJbyUYCHHUM Ha BHUIIUM
HUBOMMA KOJICKTHBHOT IperoBaparma. AKO yroBop KO MOCJIO/aBIa HUje
3aKJbyueH, ypelyjy ce MpaBUIHUKOM O pajly U/WUIU YyTOBOPOM O Pajuy, Moj
YCJIOBOM JIa HUCY ypel)eHa mpeIMETHIM CIIOpa3yMOM, Y CKJIIy Ca 3aKOHOM.

MoryhHocT criopazymHor ypehuBama 3apajie, HaKHaIe 3apajie i JPyTrhx
npuMaa 3arociIeHUX HOBHjer je paryMma, 0ap y Penyonunu Cpouju. Mako
je CTe4eHO UCKYCTBO Y BE3M C TUM MaJio, C Pa3jioroM Ce MOXKE 3aKJby4HUTH
Jla ce TakBa MOI'YHOCT y IPAaKCH TOTOBO U HE KOPUCTH. TakBO CTame HUje y
MHTEPECY HU 3aMOCIICHUX HH MOCIIOaBalia, 300T 4era My ce Mopa moCBeTHTH
Beha nmaxma.

1 “Cnyx6enu miacHuk PemyOmuke CpoOuje”, Op. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014 u 13/2017 — Omyka YC..

2 XK. Kynuh, Paono npaso, npyro u3MemeHO U JIOIYHEHO u31ame, MeraTrpeH i yHUBEP3UTET,
beorpan, 2015., cTp. 223.

3 N. lMapasuna, Paono npaso, “Cnyx6enu macauk Penyonuke Cpouje”, beorpan, 1998.,

cTp. 95.
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2. lepunucame OCHOBHUX MOjMOBA

OcuM mpaBa Ha 3apaly, 3al0ClICHH UMajy IPaBo ¥ Ha HAaKHAIY 3apaje,
Kao W IMpaBo Ha Jpyra oAroBapajyha npuMama u3 pajia v 1o OCHOBY paja, y
CKJIaJly ca 3aKOHOM. J[pyTuM npumamnMa U3 pagHor oOiHOca, u3Meljy ocTaor,
cMarpajy ce mpuMama Mo OCHOBY HaKHaJie oApel)eHUX TPOIIKOBA, HACTAINX
Ha pajy WIH y Be3H ca pajoMm. tbruxoBo Oimxe, neTalbHUje W NOTIYHH]E
ypehuBame BpIU ce 3aKOHOM, KOJICKTUBHUM YTOBOPOM, IPABUIIHHKOM O
paay ¥ yroBOPOM O pamy.

3apada je OCHOBHM W 1O MHOI'0 YeMYy Haj3HAYajHUjU Pa3Jior 3a
3aCHUBamkE PagHOT OJHOCA, C 003UPOM Ha TO JIa C€ HOME, 10 TPABUIY,
00e30elyje MaTepujaliHa U COIMjaJIHA CUTYPHOCT 3arOCICHOT U HETrOBe
nopoauie. ¥ 0CHOBH, TIOJIpa3yMeBa Harpaay 3a 00aBJbeHH paji, OCTBApEHE
pe3yaTare paja M Bpeme npoezieHo Ha pany. [lo mpaBuiy, oOpauyHaBa ce
u ucrutahyje HajMambe jelaHyT MECeuHO U TO HajKacHHje 70 Kpaja Tekyher
Mecela 3a IPETXOAHU Mecell. Y TEOPHJCKOM CMUCITY, cMaTpa ¢ce OMTHUM
€JIEMEHTOM PaJHOT OJHOCA, & Y TIO3UTUBHO-TIPABHOM CMHUCITY — OCHOBHUM
paBOM M3 PaJHOT OJHOCA. YCIIOBH 32 OCTBapHBame IpaBa HA 3apajy U
KPUTEPUjyMHU Ha OCHOBY KOjHX CE OIpeielbyje BheHa BUCHHA YTBphyjy ce
3aKOHOM, KOJICKTHUBHHM YTOBOPOM, IIPABUITHHKOM O Pajly, YTOBOPOM O paay
W/WIK IpyTUM ofroBapajyhum aktom®.

Haknaoa 3apade nonpasymeBa MpaBo U3 paJiHOT OJHOCA Koje ce
OCTBapyje yMecTO 3apaje, OJHOCHO Jelia 3apajie, y CIydajeBuMa U IOJ
yCJIOBUMA yTBPHEHUM 3aKOHOM, KOJICKTUBHUM YTOBOPOM, ITPaBUIIHHKOM
0 paay " IpyruM eBeHTyal HHM akToM. [Ipema oxpendama 3akoHa o pany,
OCTBapyje ce M0 BHILE OCHOBA, U TO:

1) 3a BpeMe 0/ICYyCTBOBamA ca pajia u3 pasiiora yrBpheHux wiaHom 114,
cT. 1. Tor 3aKoHa (HepaJH!U IP>KaBHU U BEPCKHU MPA3HUIIH, TOJUIIEBN OMOD,
ralieHo oJICyCTBO ¢ TOCia, BOjHA Bexk0a, 0/1a3uBame Ha MO3UB JIPKABHOT
opraHa);

2) y cilyuajy IpUBPEMEHE CIIPEYCHOCTH 3a Pajl, OJHOCHO Yy CIIyuajy
0oJtoBama;

3) 3a BpeMe MpeKu/ia paja 1o Kojer je JOoIuIo 0e3 KPUBHIIC 3aII0CIICHOT;

4) 3a BpeMe IpeKuja pajia 0 Kojer je JOILI0o Hapea0oM HalJIe)KHOT
Jp’KaBHOT OpraHa MM opraHa MociIo/aBlia.

/Jlpyza npumama 3anocienux, y OCHOBH, NOAPA3yMEBajy JIBE BPCTE
BUXOBUX IpUMamka, U TO:

1) mpumama 1Mo OCHOBY HakHaje ojpeheHux Tpoiikora (3a JIojia3aK
Ha M0Ca0 M OJIa3akK ¢ T0CJa, 38 BpeMe MPOBEACHO Ha CIY)KOCHOM MyTY Y

4 K. Kymuh, Paono npaso, omn. uut., ctp. 224.
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3eMJbM M MHOCTPAHCTBY, 3@ CMEIITA] U UCXPaHy y Clly4ajy paaa u OopaBka
Ha TEpeHy, 3a UCXpaHy y TOKY paja, 3a perpec 3a Kopuirheme TouIImber
0/IMOpa, CBC Ha HAYMH U 110/] YCJIOBUMaA yTBpl’)eHI/IM 3aKOHOM, KOJICKTUBHUM
yYTOBOPOM, MTPABUITHUKOM O Pajay B YTOBOPOM O pajy);

2) ocTalia MpUMamka 3aN0CIIeHUX (OTIPEMHHIHA TP O/INIACKY Y TICH3H]Y,
HaKHaJ[a TPOUIKOBA MOTPEOHUX yCcIyTa y Cllydajy CMPTH 3all0CICHOT HIIN
YJlaHa yKe MopoJuIle, HaKHala ITeTe 300T OBpe/ie Ha paly, HaKHa/a ITeTe
300r npodecroHaTHOT 000JbeHa, CBEHTYAJIHU MOKJIOHHU MoBojioM Hose
ropune u boxknha 3a ey 3anocieHux, eBeHTyalHe mpeMuje 3a J00pOBOJHHO
JOJIATHO TIEH3HM]CKO OCUTYpame, CBEHTYalIHO KOJICKTHBHO OCHUTYParhe O]l
MOCJIE/INIIA HE3T0/1a, €BEHTYaITHO KOJIEKTUBHO OCUTYparhe 3a CITydaj TeKHX
00JIeCTH M XUPYPIUIKUX HHTEPBEHIIMja, CBEHTYyallHEe JyOHIapHe Harpaje,
eBEHTYyaJHa COJHIapHa MoMoh u ApyTra eBeHTyaJlHa pUMama, y CKJIaly ca
3aKOHOM, KOJIEKTUBHUM YTOBOPOM, TIPABHJIHUKOM O Pajly ¥ yTOBOPOM O Pafy).

3. MoryhHocT 3ak/byunBama criopazyma o
ypehuBamy 3apane, HaKHa/Je 3apajie U APYTUX
NpUMamka 3aM0CJIeHUX Y YIIOPEIHOM NPaBy

MoryhHocT 3akJbyunBama criopa3zyma o ypehusamwy 3apazie, HakHaJe
3apajic U IpYTux NpuMama 3aloCcICHUX HHje JOMYIITEeHa CaMoO y HalleM
[IpaBy HETo Uy IpaBy Jeja Apyrux 3eMasba. MimycTpanuje paau, To HOTBphyjy
u oapende cagpikaHe y paJHOM 3aKOHOABCTBY XpBaTcke. Hanme, onpendom
yiana 160. ctaB 1. meHOr 3aKOHA O pajay’ MPOMHUCAHO je MPABUIIO TI0 KOME
,,pamHIuKo Behe® MoXe ¢ MOCIonaBLeM CKIIOMUTH MHCAHU CIOpa3yM KOjH
MOJKE caapyKaTH IpaBHA MpaBuia Kojuma ce ypelyjy nurama u3 pagHor
onHoca®. Tako 3akJbydeH COpa3yM NpPUMERYje Ce HENOCPEAHO Ha CBE
3arocieHe Ko MOCI0aBIa.

CarmacHo ofpenoOu craBa 3. HaBEICHOT UJIaHa, CIOPa3yMOM pagHUIKOT
caBeTa U M0CJI01aBIa ,,HE MOT'Y C€ YPEIUTH ITUTamka [J1aTa, Tpajaka pajHor
BpeMeHa, Kao HHU JIpyra NuTama Koja ce PeloBHO ypehyjy KOJIEKTHBHUM
YTOBOPOM, OCHM aKO CTPaHKE KOJIEKTHBHOT yTOBOPA HA TO OBJIACTE CTPAHKE
Tor criopasyma‘“. Ha ocHOBY HaBeIeHMX IpaBHUJia MOXKE C€ 3aKJbyUHUTH /2
ce y PenyOununn XpBarckoj mpeaMeTHH CIIOpa3yM MOXKE YBEK 3aKJbyUHTH,
HE3aBHUCHO Of TOTa Jia JIM je KOJ MOCJIOAABIa OCHOBAH CHHAMKAT U J1a JIN
MY je IPU3HATO CBOjCTBO Perpe3eHTaTuBHOCTUH. OCUM TOra, IpUMETHA je U

5 “Hapomnne HoBuHE®, Op. 93/2014.

6 Illto je y XpBarckoj pagauuko Behe, To je y CpOuju caBeT 3arocieHux. Y nuTamy je caMmo
pasiHKa y Ha3uBYy, y OCHOBH, 32 UCTO TeJIO, YMjH 3aJaTaK je Ja 3acTyla ¥ IITUTH [paBa
HHTEpECe 3aII0CICHHX, Y CKIIay ca 3aKOHOM.
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YHELECHHIIA 1A Ce CIIOPAa3yMOM paJHUYKOT Beha 1 MOCIoaBIia MOTy yPEAuTH
CBa MHTamkba, OJIHOCHO CBa ITPpaBa M 00aBe3e U3 paJHOT OJHOCA, aKO 33 TAKBO
HOCTYTake MOCTOjU CArJIACHOCT YUSCHUKA Y 3aKJbyYHBay KOJICKTHBHOT
yroBopa.

W Ha kpajy, Hamehe ce 3akibydak Jia ce MpeaIMETHH CIIOPa3syM MOXKE
3aKJBYUUTH U y CIIy4ajy Jia je KOJI MOCI0aBIia 3aKJbyYeH KOJICKTUBHH yTOBOP,
mto y Penyonuuu Cpouju Huje moryhe. Jlakie, ounriieaHo je na usmehy
XPBAaTCKUX U HAIUX 3aKOHCKUX PCHICHA, BE3aHUX 3a MPEAMETHY MOFthOCT,
nocroje oxapehene cinuunoctTu u onpehere pasnuke. 3a Hac Behiu 3HaYa) UMajy
yOUeHe pasiiKe jep ce, u3Mel)y ocTaior, u BbHMa MOTKPEIJbYjy pasiiosu 3a
MPUCTYTIAlkE U3MEHaMa U TomyHaMa ofpenada wiana 250. 3akoHa 0 pamy.

4. MoryhHocT 3aKk/by4nBam-a cCiopa3yma o
ypehuBamy 3apane, HaKHa/e 3apajie U APYTUX
npuMama 3anocjaenux y Penyoanumu Cpoujn

[IpaBo Ha 3akJpyumBame criopazyMa o ypehuBamy 3apane, HaKHaE
3apajie ¥ IpyTHUX MpuMama 3anociieHnx y PemyOmunu Cpbuju yTBphero je
onpendama unana 250. 3axoHa o pany. Haume, ogpendom crasa 1. Tor unana
MIPOITHCAHO j€ JIa Ce TaKaB CIIOpa3yM MOXKe 3aKJbyYHTH ,,aK0 KOJI IIOCIO/IaBIa
HHje ocHOBaH cuHAWKAT . CarilacHo ofpenOu cTaBa 2. TOT 4iaHa, TaKaB
CIIOpa3yM ce ,,cMaTpa 3aKJby4YeHNM KaJa Ta MOTHHUINY JIWIe OBJIamheHo 3a
3acTyIame MOCII0/IaBIIa U MPEICTABHUK CaBeTa 3aTI0CIICHUX * MITH 3aII0CIICHU
KOjH je 3a To 10010 oBnaurheme o1 ,,HajMame 50% 3anociieHnX o yKyITHOT
Opoja 3amociennx koj mocionarna“. [Ipema onpendu craBa 3. Tor unaHa,
CTIOpa3yM IIpecTaje 1a BaKU JaHOM CTyTarmha Ha CHary KOJIEKTHUBHOT YTOBOpa.

Y uHTepecy je u mocionaBaia u 3alocieHnX Jla ce 3apaja, HaKkHaa
3apajze W Jpyra ImpuMama 3arloclieHnX, KaJl Toll je To moryhe, ypene
KOJIEKTUBHHM YTOBOPOM, a HE MPaBUIHHUKOM O pany. M3melhy ocraor,
300T TOTa MTO je KOJIEKTUBHH YTOBOP PE3yJTaT MPEToBOpa OBIamTNeHUX
Mpe/ICTaBHUKA PaJia v KaruTala, a TPaBUIHUK O paay CBOjeBPCHH ,,IUKTAT
MTOCIIOIaBIfa, TO jecTe, aKT KOjU IOCIIoAaBall CaMOCTAaTHO JoHocH. VcTuHa,
rocJIofaBarl je JQy’KaH Ja MPH JIOHOIISHY TaKBOT MPABIIITHUKA 3aTPaku
MHIIJbEHE CHHANKATA, aJIi TO ONTHO HE MeHa CTBapH, ¢ 003MPOM Ha TO Ja
JIaTO MUIIJBEHE, TI0 IPUPOJIA CTBAPH, HUje o0aBe3yjyhe.

Melhytum, Koj MOciofaBlia KOI KOTa HHUje OCHOBAH CHHIUKAT
KOJIEKTUBHH YTOBOpP C€ HE MOXKE 3aKJbYUHTH, IITO HUje Y UHTEpECy HU
ocIolaBIla, HY 3anocieHnx. Huje y nHTepecy mocnoaasiia 300r Tora mTo
ce Yy TaKBUM OKOJIHOCTHMa MOK€ M3a3BaTH HE3aJ0BOJHCTBO 3aTOCICHUX,
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YMambUTH BUXOBA MOTHUBAIIMja 332 pajl U YIPO3UTH COIHUjAJIHM MHUp, a
3aIocIeHuX — 300T Tora IITO UM ce He MPyka MOryhHOCT Jia ce MperoBopruma
n300pe 3a MPUXBATIEUBE U JIOCTOjaHCTBEHE yCiIoBe paja. M3 Tux pasiora je
U IporrcaHa MOryhHOCT Jia ce 3apajia, HakHaia 3apajie ¥ Jpyra npuMama
3aIOCIICHHX, aJIi HE U JIpyTa MUTamka, OJIHOCHO U ApyTa Ipasa u 00aBe3e u3
pajia ¥ 1o OCHOBY pajia, KOJI MOCJIOaBIia KOJ| KOra H1je OCHOBAaH CHHJIUKAT,
ypezie Cropa3yMoM TOCIIOIaBIa U 3alI0CIICHHX.

5. MamkaBocTH oapenada wiana 250. 3akona o
paay | pasyio3u 3a lUXOBE H3MeHe U JONyHe

Y ocHoBH, onpende wiana 250. 3akoHa 0 paxy ¢y 100pe, MIPUXBaTHUBE
¥ BeOMa 3HauajHe 3a MPeACTaBHUKE paja v KamnuTana, 0e3 003upa Ha TO IITO
ce y ImpaKCH TOTOBO U He Kopucte’. JloOpe u mpuxBar/buBe 300T TOTa MITO
ce, 3axBaJbyjyhu lbMa, CONMjaTHUM MMapTHepUMa Ipy»ka MoryhHOCT 1a 6ap
Iieo TpaBa u 006aBe3a, 1Mo cBeMy cyaehn Haj3HaYajHUjUX MTpaBa u 00aBe3a U3
pajia ¥ o OCHOBY paja, ypelne criopasyMoM, OTHOCHO TIperoBopuma. Takas
HauuH ypehuBama Mel)ycoOHUX omHOCa YBEK je 00JBH U IPUXBATIEUBHU]U O
jemHocTpaHoTr ypehuBama yciioBa pania.

Haxko cy HaBenmeHne onmpende moOpe W BeoMa 3HadajHE 3a CyOjeKTe
paHOT OIHOCA, YMIH-EHHUIIA j€ JJa HUCY CaBPIIEHE U J1a Cy MOTJIe OUTH 00Jhe
Y TIOTIYHHje, Y MHTEpecy U MociiofaBala 1 3armocieHnx. Jpyrum peanma,
EbUXO0BO TIOCTOjambE j€ CACBUM OTIPAB/IaHO M HE MOXKE C€ IOBOJIUTH Y MTUTAE,
THM TIp€ IITO Cy pa3io3u KOjH UM Uy Y IIPUIIOT OpOjHU U BeoMa 3Ha4YajHH,
0 gemy je Beh Omio peun. Meljytum, TO He 3HAYH J1a Ha FUMa He Tpeba u
JlaJb€ PAJAUTH, Y [IUJbY HEUXOBOT JIaJbel “‘NMOTepUBama’, 3a0KPYKUBAKbA,
npuiiarohaBama u yHarnpehuBama, y CKJIaay ca HHTEpPECUMa COIHjaTHUX
TapTHepa u motpedama KHUBOTA.

MamKaBOCTH TPEAMETHUX onpenada, OTHOCHO 3aKOHCKHX pellerma,
HHCY MaJe, 3aHeMapyjyhe u 6e3nauajue. HampoTus, Ma UX BHIIIE ¥ HHjE UX
temko younth. Mi3mely ocrasor, To cy:

e MoryhHOCT 3aKkJey4dHWBama CIiopadyMa o ypehuBamy 3apane,
HaKHAJE 3apajie W APYyTUX IMpHUMama 3alociIeHUX camMoO KOJ
ITOCIIOaBIa KO KOTa HUje OCHOBAH CHHINKAT;

* HeMoryhHOCT 3akJpydHWBama IPEAMETHOTI CIopasyMa KO
ITOCITOMABITA KO KOTa je OCHOBaH CHHAWKAT, Oe3 0031pa Ha TO Aa
JIU je perpe3eHTaTuBaH WIN HE;

7 Jlo mpeuu3HUX U IPOBEPJBUBUX Iofaraka o npuMeHu wiaHa 250. 3akoHa o pagy y
CBAaKOJHEBHOj TIPAKCH Temko ce Moke nohu. EBnueHnujy o Tome He Boje HH yIpyXkKerma
[10CJIO/laBalla, HU CUHAUKATH.
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* HeMOryhHOCT 3akJpy4uBama IMPEIMETHOT cIlopazymMa KOJl
MIOCJIO/IaBIIA KOJT KOTa je OCHOBAH, OJIHOCHO KOJ] KOTa IeNyje ,, Ky TH
CUHJIMKAT, KOME je TIPU3HATO CBOjCTBO PENPE3CHTATUBHOCTH,
0e3 o03mpa Ha TO IITO MITUTH MpaBa U UHTEPECE MOCIONABIA,
a He MpaBa W MHTEpece 3aloCIeHUX U MITO, CAMUM THM, HH]E
3aMHTEpPECcOBaH 3a M3rpaljuBame 3paBUX MAPTHEPCKUX OJHOCA
C TOCIIO/IABIIEM;

* HemoryhHoCT criopasyMHOT ypehuBama H APyTHX €BEHTYaIHHUX
UTarba, OJHOCHO MpaBa 1 00aBe3a U3 pajHoOT OJIHOCA.

OuurneaHo je na cy HaBEACHHW Pa3jio3W O30MJbHH M yBEPJHHBHU U
Ja ce BUMa, Ha HEIBOCMHCIICH M TOTOBO OYMIJICIaH Ha4YWH, NOTBphyje
ONpPaBIaHOCT, a y oapelheHoj Mepru U HYKHOCT IPEUCIIUTHUBAA U 1aJbeT
Memama, gopahuBama n yHanpehuBama ogpenaba unana 250. 3akoHa o
pany PenyGauke CpOuje. Ako ce To He JecH, mocioaasal he yBek Outu
y MoryhHOCTH J1a OCyjeTH, OIHOCHO MPEAYNpenrd u 00ECMHCIH MOKYIIaje
1 Harope 3amociIeHuX Jia ce oapeheHa nmurama U3 pajHOr OAHOCA ypene
cnopasymoM. JloBOJBHO je aa ,,yOeau TpU-4eTHUPH 3alocieHa, KOju Cy
MY OJIaHU U JIOjaJIHH, Aa OCHYjY CHHIMKAT M Ja Ha Taj HauuH oHeMoryhu
3aKJbyUHBambe OMII0 KaKBOT CrIopazyma o ypehuBamy 3apaje, HaKHa/e 3apaje
U IPYTUX MPUMarba 3al0CICHUX.

Waxko ce 3apaze, HakHaJe 3apajie U Ipyra MpuMama 3arocieHuX, 0ap
y HallUM yCJIOBMMA, CMaTpajy Haj3HaYajHUJUM MHTama U3 00JIacTH paja,
YUILCHULIA j€ Ja MOCTOje U Ipyra BeoMa BakKHa MHUTamka, OAHOCHO MpaBa 1
o0aBe3e U3 paza U 110 OCHOBY paja, Koja 0u ce, mox oapeheHuM ycinoBuMa,
Morna ypehuBaru cnopa3yMoM IMociiofaBla u 3anocieHux. Miycrpanunje
paau, TaKBUM MHUTabUMa MOTY C€ CMaTpaTH: OIMOPH M OZCYCTBa C MocJa,
cucteM 0Oe30eqHOCTH W 3[paBiba Ha pajy, CUCTEM IoceOHEe 3alITHUTe
3aMocieHnx 1 ciaudHo. He mocToju Hujenan o30MIpHUjM pasiior 300r Kora,
0ap y OBOM TPEHYTKY, TaKBa MUTarba He Ou Tpebasio ypehusaTu criopazymom
MOCJI01aBIA U 3al0CJICHUX, Y CMUCIY oApeaada unana 250. 3akoHa o paxy
Peny6nuke Cpouje.

Hagenenu pasnosu HeaocmucieHo ynyhyjy Ha 3akijbydak ga Ou
onpenode unana 250. 3akoHa o pagy Tpedano U3MEHUTH, OTHOCHO JOYHHTH,
Kako OM ce M3HEeTe MambKaBOCTH OTKJIOHMJIE, OMHOCHO IpeBasuiie. Ha Taj
HauuH, 700pO 3aMHILIJBEHOj, HECTIOPHOj U MPUXBATIBMBOj Ueju 00e30en1o
Ou ce MOTMYHMjU U JCIOTBOPHU]U CMHCA0, Y HHTEPECY W MociiogaBana u
3anocieHux. [Ipyk4uje nocryname HHUje Y lbUXOBOM HHTEPECY, HUTH Y
WHTEpeCy HaIlIer ApYyIITBA.
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6. 3akspyunn

Ha ocHOBY cBera M3HETOT, MOXKE C€ 3aKJbyUNTH:

1) na je moryhHocT criopa3yMHOT ypehuBama 3apajie, HaKHaJe 3apajie
U JIPYyTHUX MpUMama 3anociieHux y Penyonunu CpOuju pesepBucaHa caMo
3a HUBO IMOCJIOJABIIA U CaMO 3a CJIy4aj Ja KOJ TOCIOo/IaBlia HUje OCHOBaH
CUHJIMKAT;

2) na ce cropa3yMoM IOCJIOaBIa U 3aMOCIICHUX, 1Mo/ ojapeheHuM
yCJIOBHMa, MOTY YPEIUTH CaMo 3apajie, HaKHaJIe 3apajie 1 Jpyra npuMama
3aIlOCIICHHX, aJTH He M IpyTra MUTamka, OJHOCHO H JApyTa MpaBa U 1y >KHOCTH
U3 paJHOT OJIHOCA;

3) 1a je Hamepa, OJTHOCHO 3aMHUCa0 3aKOHOIABIA, U3PAKEHA Y OJIpeI0U
yiana 250. 3akoHa 0 pajy, 100pa U TPUXBaT/bUBA, aJIU HE U HA MPAaBU HAYMH
ypehena;

4) na je moryhHOCT criopa3yMHor ypehuBama 3apajie, HakHaJIe 3apajic
¥ IPYTHX MPHMakbha 3aMoCICHIX UCKJbYYeHa y CIy4ajy J1a je KO MOCI0/IaBIa
OCHOBaH OMJIO KaKaB CHHJIMKAT, Makap Opojao caMo TpU-YETUPH YJIaHa, [ITO
j€ amncypiHO U IITO HUje U He Ou Tpebdasio na Oyjae cMUcao Cropa3yMHOT
HaunHa ypehuBama opHOCca u3Mel)y nocioaBaia u 3armocieHux;

5) 1a mpaBHE HOpPME MOpajy OUTH JIOTUYHE, Pa3yMJBHBE U IPUXBATIHUBE
3a cy0jeKTe Ha Koje ce OjHoce, Hyaehu UM OJp:KHBa, CIIPOBOJIMBA, jEIHO-
CTaBHa, OTITyHa, JIOBPIIICHA, pa3yMHa U pal[OHAJIHA Pellickha 3a ypehuBame
Mel)ycoOHUX OfHOCa;

6) na Ou y J1aJb0j JOTpaJilby HAIIET PaJHOT 3aKOHOJIABCTBA TPeOasio
00e30enuTH peliema kojuma he ce HaBeieHe MambKaBOCTH Ha 3a710BOJbaBajyhn
HAYWH OTKJIOHUTH (HIIP. UCKJbYYeHeM MOTYRHOCTH criopa3yMHor ypehuama
NpEIMETHUX M JIPYTHX €BEHTYaJHUX MUTalka CaMo y CIIydajy Jia KOI
MOCJIO/IaBIIa IIOCTOjH, OTHOCHO JIeNTyje CHHIMKAT KOME je TPU3HATO CBOjCTBO
pENpe3eHTATUBHOCTH), y IIMJbY Jajbe XyMaHH3allHje yCIOoBa pajia U Jajber
jauarba MmoJoXKaja v yJiore 3aroclIeHUX Y MPoIecy paaa u APYIITBY Y HETHHH,
y CKJIaay C MpaBWJIMMa U MPUHIHIIUMA caapXaHUM y MehyHaponHom u
YTIOPETHOM IPaBY.
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Agreement of salary, salary compensation
and other earnings of employees

Summary

The paper discusses and analyzes the possibility of consensual agree-
ment of salary, salarycompensation and other earnings of employees in our
legal system and comparative law. In the Republic of Serbia, such a possibi-
lity has become very actual lately. It is foreseen by the provisions of Article
250 of the Labor Law of the Republic of Serbia. Such agreement is possible
only with an employer without a union. However, the interests of the social
partners imply the need to expand cases in which consensual agreementcan
be applied not only in mentioned but also other possible situations, i.e. the
rights and obligations from employment.

The paper lists several reasons, i.e. arguments that verify the justifica-
tion of the amendment to Article 250 of the Labor Law. Such treatment is also
in the interest of employers and employees, because the mentioned reasons are
obvious, clear and unambiguous, which makes it difficult to question them.
Therefore, the approach to amending and supplementing of this provisions
is of great importance to the society as a whole.

Keywords: agreement, employer, employee, salary, salarycompensa-
tion, other employees’ earnings.
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1. YBox

[IpaBo Ha MpeBpeMeHy cTapOCHY IEH3H]jy OHOBO je BpaheHo y crucTeM
TICH3UjCKOT ¥ MHBAJUICKOT OCHTYpPama y HEIITO U3MEHEHOM OONIHKY Y
OJHOCY Ha CTapH MPOMKC KOjH je TOCTOja0 y HAIIEM MPABHOM CHUCTEMY y
nepuoy o 01.07.1983.rogune 10 31.05.1992. roguse.! [IpaBo Ha mpeBpeMeHy
CTapoCHY NeH3Hjy npeasuleHo je mocnenmuM VM3menama u gomyHama 3akoHa
0 TMEH3MjCKOM ¥ MHBAJIHJICKOM OcuTypamy u3 2014. ronnHe ca mpuMEHOM OJT
01.01.2015. roquue (y mabeM TEKCTY: 3aKoH)?.

IIpeBpemena crapocHa TieH3Hja, MOKeMO pehu 1a je BHI cTapocHE
rieH3uje jep je ogpehena ca 1Ba OCHOBHA YCJIOBa, €a jeTHE CTPaHe HEOMXOIHO
je HaBpwuTH ofapelheHe ToauHe KUBOTaA a ca APyre CTpaHe HEOIXOIHO je
HallyHHTH ofpeheHe roamHe cTaxka ocurypama. [IpeBpeMeHa crapocHa
TMICH3M]ja Kao U CTapOCHA MEH3Hja CY jeIHAKO YCIOBJbEHE MOCTOjaheM, OBa JIBA
ycJioBa (ToIMHE )KMBOTA U TOJIMHE CTa)Kka OCUTypama). U 3a jenHy u 3a qpyry
TIeH3Hjy HEOIXOIaH yCIIOB BE3aH j€ 3a YILIATy MpHuMaaajyhux mompuHoca 3a
00aBe3HO MEH3MjCKO ¥ HHBAIHJICKO OCUTYypambe yTBpheHor ogpenbdama 3akoHa
0 JIOIPHHOCUMA 332 00aBE3HO COLIMjaTHO OcHTypame’. [IpeBpeMena crapocHa
MeH3Mja ce OCTBapyje paHuje, BpeMEHCKH Ipe HAaBPIICHUX T'OIMHA KUBOTA
NOTpeOHUX 3a CTAPOCHY TIEH31jy 1 HOMHHAITHO NMa 3HAYajHH]je HUKU U3HOC
0]l U3HOCA CTApOCHE MEH3HjC.

[IpeBpeMeHOM CTapOCHOM ITEH3HjOM 3aKOHO/IABAIl j¢ OMOT'YhHo paHuju
O/ITa3aK y TeH3H]y JTHUIUMa Koja U3 COLIMjalTHUX, 3PAaBCTBEHHX, TOPOJHIHIX
U APYyTUX pasiiora keje Ja MPOMEHE HauuH )XKUBOTa U OCTBApe M3BECHY
conujanny obe3oehenoct. OBO Mpapo, 3aMOCICHH HAPOUYUTO KOPUCTE Y
CHTYyalijama KaJjia UM IocJIo/1aBall, 300r Jiomer (PMHAHCH)CKOT MOCIIOBamka
0JJ1a3 y CTeUaj Kao M KOoJ[ IPUMEHE COIlMjaIHOr IIporpama U CMamema 0poja
3aIOCIICHHX.

[ocTojame mpeBpemMeHe cTapocHe MeH3uje yrpaBo 0be3oelyje curypuy
MaTepHjaliHy MOTHOPY Y BHAY MECEUYHUX HCIUIaTa Ipuragajyhux uzHoca
nensuje. [IpeBpeMena crapocHa neH3uja Moxke OuTH U30op u3mely ,,aBe
nonyze*, u3melhy MoryhHoCTH J1a ce HaBpIICHEeM MOTPEOHMX YCIIOBa OCTBAPH
MpeBpEeMEHa CTapOCHA MEH3Hja, MIIH JIpyra MOryhHOCT, JIOHEKJIe, HEeM3BECHA
(360r GoJsrecTH, MHBAJIMIHOCTH, CMPTH M JIPYTUX pa3jora He JTOCTUTHE
noTpedaH ycIloB y MOTJIe/ia TOMHE )KUBOTA), [Ia cadeKa Jia HaIyHu 65 TouHa
KUBOTa, IIa J]a Taja OCTBapH ,,IyHY" cTapocHy IeH3ujy. OnpenesbuBame

1 ,,Cn. macauk PC, 6p.13/83 u ,,Cn.miacauk PC*, 6p.52/96

2 ,,Cn.macauk PC*, 6p. 34/03, 64/04 — YC, 84/04 — np. 3axoH, 85/05, 101/05 — np. 3akoH,
63/06 — YC, 5/09, 107/09, 101/10, 93/12, 62/13, 108/13, 75/14).

3 ,,Ci. mmacuuk PC*, 6p. 84/04, 61/05, 62/06, 5/09, 52/11, 101/11, 47/13, 108/13, 57/14,
68/14 — np. 3axoH, 112/15.
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3a MPBY BapHjaHTy Tj. 32 TPEBPEMEHY CTapOCHY TIEH3HU]y, OCUTYPaHHK Ce
OIpeziesbyje 3a MO03HATy U M3BECHY PEAJIHOCT, OHOCHO Ja he ocTBapuT
NeH31jy, ainu yMamweny 3a 0,34% 3a cBaku Mecel paHHjer oJlacKka y eH3ujy
Ipe HaBpIIEHMX 65 ToMHA )KUBOTA, OJHOCHO, yMameHy 3a HajBuiue 20,04%.

2. [IpaBo Ha mpeBpeMeHY NeH3Ujy MO oapeadama OcCHOBHOT
3aKO0HA 0 NMEeH3UjCKOM ocurypamy u3 1964.roqune?

[IpaBo Ha mpeBpeMeHy IEH3Hjy YBEICHO je MPBU MYT y OWBIIO]
caBe3noj apxasu COPJyrocnapuju tamairmbuM OCHOBHHM 3aKOHOM O
TTeH3HjCKOM ¥ HHBAJIUJICKOM OCUTypamy u3 1964. ToanHe Koju je BUIIE ITyTa
MemaH u JonymaBad. CTapocHa MeH3Hja ce OCTBapHBaja HaBpIICHEM, 3a
mymkapia 60 rogunaa xupota u 20 TOAUHA NIEH3U]CKOT CTaXka, OJTHOCHO
JKEHa ca HaBpIICHUX 55 roxuHa )xuBoTa U 20 TOAMHA MEH3UjCKOT CTaxa,
WM MyIIKapal ca HaBpuIeHHX 65 roawHa >KHWBOTa W 15 roguHa cTaxa
OCHUTYpama, y3 NOTpeOHY TYCTUHY paIHOT cTaxka: 40 Mecemn pagHor cTaxa
y TIOCTIeAUX S5 ToauHa, OMHOCHO 80 Mecemu paTHoT cTaxka mocieamux 10
rofauHa (CaJallky MPOMHICH HE MMO3HAjy HHCTUTYT I'yCTHHE PaaHOT CTa)ka
Kao0 jeITHOT Off YCIIOBA 32 OCTBapHBAaE IPaBa Ha IICH3H]Y).

WHTepecaHTHO je Aa HAOMEHYTH J1a je HAaBEACHH CaBE3HM 3aKOH
MO3HABAO MPABO HAa CTAPOCHY IMEH3U]y HCIYHHEHEM CaMO jETHOT yCJoBa,
HaBpiemkeM 40 ToIrnHA TIEH3U]CKOT cTaka (MyTIIKapail), OTHOCHO C HaBPIICHEM
35 roguHa TIEH3HjCKOT CTaXka (KeHa), CTHITAJIO0 CE TIPABO 3a CTAPOCHY IEH3U]Y
0e3 003upa Ha TOAMHE KUBOTA.

HaBenennm caBe3HMM 3aKOHOM TIPBH ITYT j€ YBEIAECH HOB UHCTHUTYT,
yBEJICHA je TaKO3BaHa MTPEBPEMEHa MIeH3Hja Koja Ce CTHIIAJIA MO/ PAa3INYUTUM
ycJIOBUMa 32 MyIIIKapIie U )keHe. Mynikapail je CTHIIa0 IpeBpeMeHY MeH3HUjy
ca 55 roguHa )XMBOTA U 35 TOJMHA cTaxa, a ’keHa ca 50 roguHa )xuBoTta u 30
roguHa ctaxka. U jeqna u qpyra reH3uja oxpelena mpeMa HaBpIIIeHOM CTaxy,
yMamHBala ce 3a ofapeleHn mporeHar 3a cBaky TOIHHY KOja HEIOCTaje JI0
HaBpiueHux 60 (My1IKapai), OXHOCHO 55 (’)keHa) TOANHA KHUBOTA. Y TpeIazHuM
oapendama OBOT 3aKoHa OWJIO je mpenBuleHO Aa, TOK ce He HaBpIIM MET
rojIMHA TPUMEHE HOBOT 3aKOHA, Tj. /10 Kpaja 1969. ronuHe, mpaBo Ha CTApOCHY
[IEH3U]y MOT'Y OCTBAapHUTH 0€3 CMambeha 300r PaHU]jer O/1JIacKa y IIeH3H]Y, 110
yTBplEHOj CKaJIH 3a CBaKy HapeIHy TOAMHY y KOjoj Ce HaBpIaBao onpeheHu
MIEH3UjCKH CTaX ¥ oJipel)eHe roInHe JKUBOTA.

Onpendama oBor 3akoHa Ouia je npeasuhena MoryhHocT pauyHama
cTaxka ca yBehanum TpajambeM Ha oapeheHHMM paJHMM MecTHUMa (Ha
HApOUYMTO TEUIKUM H MO 3[paBJbe OMACHUM TOCIOBHUMAa OJHOCHO PaJHUM

4 ,.Cinmuct COPJ“, 6p.51/1964.
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mectuma). Ctenen yBehamwa craxka 010 je yTBpheH pa3iuduTo, Cpa3MepHO
TEeXHWHH yCIIOBa pajia Ha TIOjeANHUM PaJJHUM MECTHUMA Tj. CBaKUX 12 Mecemu
e(eKTHBHOT paJHOT CTaka padyHao ce kao 14, 15, 16 nnu 18 mecenn craxa
ocurypama. CTapocHa rpaHHIIa KOja je YCIIOB 32 CTHIIake ITpaBa Ha CTapOCHY
IIEH3W]y U MPEeBPEMEHY TEeH3U]y, 10 ojpeadamMa OBOT 3aKOHA, CMambHBajia
OJTHOCHO CHUKaBaJIa e 3a CBaKuX 3, 4, 5 uiau 6 roguHa MpoBEICHIX HA TAKBUM
paJHUM MECTHMa, 3aBHCHO O] cTelecHa yBehara cTaxa (oBa OeHeduIuja ce
HUje padyHaja 3a BpeMe JOK je PeIHHUK OMO Ha OJCYCTBY 300T TOMXHIIIEHET
oaMopa, 300T 00JI0Bamk-a HITK 300T HEKOT IPYTOoT 0ACyTBA). Caqanrmbi 3aK0H He
M03Haje CHIKAaBakhEe CTAPOCHE TPAHUIIE 32 UCITY e YCIIOBa 32 IPEBPEMEHY
CTapOCHY IEH3H]jy IITO YNHU JIOJAATHO OTEKAHE YCIIOBE 33 FbeHO KOpHIINCHE.

3. IIpaBo Ha npeBpeMeHy NeH3Ujy Mo oapendama 3aKoHa o
NMEH3UjCKOM M HHBAJMIACKOM ocurypamwy u3 1983. roqune’

o onpendama 3akona u3 1983. ronuHe, OCUTypaHUK je CTULIA0 TPABO
Ha TIpeBpeMEeHy TIEH3Ujy ca HaBPIICHUX HajMame 55 rogmHa KUBOTa U 35
rofiiHa MEH3HjCKOr CTaXka (MyLIKapall), OTHOCHO HajMame 50 rofinHa )KHBOTa
n 30 rogrHa neH3ujcKor craxa (keHa). [IpeBpemena nensuja onpehusana ce
npemMa Ay KUHU MEH3UjCKOT CTaka ¥ yMamuBaa ce 3a 1% 3a cBaKy roguHy
paHujer oujiacka y NeH3ujy mnpe HaBpiueHux 60 (Myikapair), OJJHOCHO 55
(»xeHa) rofHa JKUBOTA.

Kama xopucHuK mpeBpeMeHe neH3nje HaBpru 60 ronnHaa (MyIIKapar),
OJTHOCHO 55 ToimHa )KUBOTa (OKeHa) MEeH3Hja ce He YMamyje IpemMa CTaBy 2.
OBOT 4JIaHA.

Ocurypanuky, KOMe c€ y CMHUCIY 3aKOHa O OCHOBHUM IpaBHMa
U3 TICH3HM]CKOT U MHBAJIHJICKOT OCUTYpama, CTaXK OCUTypama padyHao ca
yBehanum TpajameM (OeHeUIIMPaHU CTaX 32 pyAape, XKele3HuIape, paHuKe
tamammer MVYIl-a, 6anepune, kpunrorpade 1 ap.), CTapoCHA TpaHUIIA 32
CTHUIIam-¢ IIpaBa Ha IPEBPEMEHY MIEH3M]y CHI)KaBaJla ce CPa3MEpPHO CTEICHY
yBehama craxa.

Wsmenama u ponmyHama penyOaMykor 3akoHa O TMEH3HjCKOM H
WHBAJNICKOM OCUTYpamby®, ca mpumeHom o 06.05.1988. roaune, ocUTypaHuK
j€ CTHIIA0 TPABO Ha MPEBPEMEHY IICH3U]y KaJl HaBPIIK HajMarme 55 roguHa
JKUBOTA M 35 TOAWHA MEH3HMjCKOT cTa)ka (MyIIKapair), OJHOCHO HajMame 50
roanHa xkuBoTa u 30 roJuHa TIeH3H]jCcKOT cTaxka (keHa). [IpeBpemena reH3uja
onpehyje ce mpeMa Iy >KMHH IIEH3MJCKOT CcTaxa U ymamwyje ce 3a 0,20% 3a
5 ,,Cn. macauk CPC*, 6p. 13/83.

6 ,,Cn. tmacuuk PC*, 6p. 13/83, 27/85, 37/85 — ucnpaska, 21/86, 44/86, 28/87, 41/87, 16/88.

(3akon mpectao na Baxu 01.06.1992. ,,Cn. macauk PC*, 6p. 27/92). IlpaBo je Baxuio 1o
01.01.1997. ronune.
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CBaKy TOIMHY paHHjer ojJiacka y MeH3ujy npe HaBpiieHux 60 (Myiikaparir),
OITHOCHO 55 (’KeHa) TOIMHA KUBOTA.

Kana kopucHuK mpeBpemMene rneH3uje HaBpmu 60 rogrHaa (MyIIkapai),
OIHOCHO 55 roJnHa )XHUBOTA (keHa) eH3Mja ce He ymamyje 3a 0,20% 3a cBaky
FOJMHY paHUjer oaJjlacka y MEeH3Ujy Mpe HaBPILIEHUX HaBEIEHUX TOJWHA
KUBOTA.

ITo HaBeneHUM MpONMUCHMA TEH3Mja ¢ HUje yMamuBasa ,,3a yBeK™,
Happmewem npensuleHux roauHa >XKMBOTa, Tajallllba MHCTUTYLH]ja
TIEH3UjCKOT W MHBAJUJICKOT OCUTYpamka, JOHOCHJIA je PeIIemhe O CTApOCHO]
MIeH31jH1 IpeMa rolnHaMa )KMBOTa U TOlMHaMa cTaxka 0e3 ,,[ieHaa” Kojuma ce
yMamH1Balia eH3nja, a OeHeUIUpPaHu cTax je Ono Of1 yTHLAja Ha CMAbCHe
CTapOCHE TPaHMIIe CPA3MEPHO CTeNeHy yBehama cTaxa.

Onpende o mpaBy Ha MPEBPEMEHY CTapOCHY MIEH3M]y TpecTae cy aa
Baxke 01.01.1997. ronune’.

4. IIpaBo Ha MpeBpeMeHy CTAPOCHY MEH3Hjy MO0
Ba:kehem 3aKoOHY 0 NMeH3NjCKOM M MHBAJH/ICKOM
ocurypamy ca npumenom oxa 01.01.2015. ronune

[lo panujuM npomnrcuMa KOPUCHUKY OBE MIEH3H]e, KaJl HaBpIIu opeheHe
TOJIMHE JKUBOTA, MPOIEHAT 3a KOjU Ce MEH3Hja yMamHuBaja MpU OIJIACKY
y MpEeBpEMEHY CTapOCHY MEH3H]Y, YKHUJIA0 Ce, 10 CIYKOCHO] IyKHOCTH,
JIOHOIIIE-EM HOBOT pellerha Ha CTapOCHY TEH3Hjy MpemMa OCTBApEHUM
roJuHamMa KHBOTa ¥ HaBPIICHUM ToJJMHaMa CTaxa.

[IpaBo Ha mpeBpeMeHy cTapocHy neH3ujy (wi. 196) ocurypanuk cruye
[paBo Ha MPEBPEMEHY CTapOCHY IIEH3U]y KaJl HaBpIiu HajMamwe 40 roguHa
cTa)ka OCUTypama U HajMarme 60 rojuHa >KUBOTA.

W3y3eTHO 01 HaBeneHOT ujaHa 3aKOHA, OCUTYPaHUK CTHYE IMPaBO Ha
MIPEBpPEMEHY CTapOCHY NeH3Hjy KaJl HaBPIIH:

1) ¥ 2015. roguam, 40 rogrHa cTaka OCUTYparmba 1 HajMame 55 rognHa
XKUBOTA (MYIIKapail), OAHOCHO 36 TOMHA U YETHPH MECEeIla CTaXKa OCUTYpamba
U HajMambe 54 rorHe U YeTHPHU Mecella )KUBOTa ()KeHa);

2) ¥V 2016. ronunu, 40 rojjuHa CTaXka OCUTyparba 1 HajMambe 55 roJuHa
¥ 0CcaM MECEITH JKUBOTa (MYIIIKapailr), OIHOCHO 37 TOANHA CTa)ka OCUTYpamba
u 55 ronwHa JXHBOTa (KCHA);

3) ¥V 2017. ronuan, 40 rouHa cTaXka OCUTyparma 1 HajMamke 56 TonnHa
Y YeTHPHU Mecella )KUBOTa (MyIIKapair), OJHOCHO 37 rOJIMHA U IIECT MECEIU
CTa)ka OCUTYpama U HajMambe 55 TOIMHA U 0caM MECEIIH KUBOTa ((KCHA);

7 ,,Cn.rnacauk PC*, 6p.52/96
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4) V 2018. ronunu, 40 rogrHa cTaxka OCUTYparba U HajMarmbe 57 ronnHa
JKHBOTA (MyIITKapair), OMTHOCHO 38 ToAMHa CTaka OCUTypama U HajMame 56
TOJIMHA W YSTHPH Mecela )KHBOTa (KeHa);

5) ¥V 2019. ronqunn, 40 TonrHA cTa)Xa OCUTYpamka U HajMamke 57 ToIuHa
1 OcaM MecelH KHMBOTa (MyIlKapail), OAHOCHO 38 rofMHa M IIECT Meceln
CTa)ka OCUTypama U HajMame 57 TOIMHA )KUBOTa ((KeHa);

6) V 2020. ronunu, 40 rogrHa cTa)ka OCHTyparmba 1 HajMame 58 TomuHa
1 YeTUPU Mecela )KIHBOTa (MyIITKapaill), OMHOCHO 39 TOAMHA CTa)Ka OCUTYparbha
Y HajMame 57 ToHA B 0CaM MeCelr )KUBOTa ((KeHa);

7) YV 2021. ronuHM, TONWHA CTaka OCUTYpama U HajMameS9 ronnHa
KHUBOTA (MyILIKapal), ONHOCHO 39 TOMHA U YUETHPH MECeLa CTa)xa 0coryparma
U HajMambe 58 ToiMHa U YeTHPH Mecela )KMBOTa ((KeHa);

8) ¥V 2022. T'oguau, 40 roguHa cTaka OCHTyparba U HajMambe 59 roguHa
1 TIeCT MECEIH XUBOTa (MyIIIKapal), 0OJHOCHO 39 rognHa U 0caM MECEIH
CTaXka OCUTypama M HajMame 59 ronnHa ®UBOTa ((KEeHA),

9) V 2023. roqunm, 40 roquHa cTaka OCUTypama U HajMame 60 rognHa
JKUBOTA (MyIIKapair), ofHOCHO 40 TofrHa CTaka OCUTypama U HajMame 59
TOJIMHA U IIECT MECEITH )KUBOTA (KEHA).

Bucuna npeBpemene crapocHe neHsuje oapelyje ce Ha UCTH HaYHH
Kao ¥ BUCHHA CTapOCHE TICH3H]e, C TUM IIITO CE€ M3HOC TaKo ofpeleHe nmensuje
TpajHo ymamyje 3a 0,34% 3a cBaku Mecel paHHjer o[JlacKa y IEeH3U]y Ipe
HaBpHIeHUX 65 roauHa xuBoTa. KopucHUK mpeBpeMeHe CTapocHe TICH3Uje
MOJKeE J1a C€ 3aII0CIIH OTHOCHO J1a PaJIH 110 OCHOBY HEKOT 0] YTOBOpa U3 3aKoHa
0 pajy ¥ Ja 0 UCTEKy HajMame TOIMHY JaHa CTa)ka OCUTypama MoJHece
3axTeB QOHIY J1a My ce IoHece HOBO pellierhe o en3uju. PoH je y odbasesn
Jla TI0 3aXTEBY JOHECE HOBO PEIICHE O TMIPEBPEMEHO] CTapOCHO] TICH3U]H
ypauyHaBajyhu HOBe 3apajie OHOCHO HaKHAJE 3apajie y NMEeH3HjCKH OCHOB
¢ TuM mTo he ymameme 1o OCHOBY pPaHHjET OJJIaCKa y CTapOCHY TIEH3HU]y
(mpe HaBpIIEHUX 65 roJIMHA )KUBOTA), 3aJIPKATH U Jajbe. Jlakie, HOB U3HOC
nieH3uje Ouhe ymMameH 3a UCTH MPOIICHAT KOjU je TIOCT0ja0 Y MPBOM PEILCHY
0 NICH3UOHHUCaYy. BayKHO je HATOMEHYTH J1a aKO O MPH NIPEepavyHy MECH3H]e
10 OCHOBY HOBOJIOZIATOT CTa)ka OJHOCHO 3apajie M HaKHaJe 3apajie, HOB H3HOC
NeH3Mje OMo MarmbH, KOPUCHUK TIpaBa Ou 3a/ip>kao Behu u3HOC reH3uje. Y ToM
CMUCITY KOPHCHUK TIeH3Hje je 3amTuheH, npumahe yBek MOBOJFHUJU U3HOC
NIeH3uje.

[IpeBpemena crapocHa nieH3Mja yckialhyje ce kao u Apyre neH3uje, aBa
MyTa TOJIMIILE, TIoUeB of 1. anpuia u 1. okToOpa Tekyhe rogune. [lensuja ce
yckialyyje ce ca KpeTameM MOTPOIIAYKUX IIeHa Ha TepuTopuju Pemyomnke
CpOuje y mpeaxogHuX IMIeCT MEeCEId Ha OCHOBY MoOfaTaka pernyOoIuyKkor
OpraHa HaJIJIS)KHOT 3a IOCJIOBE CTATHCTHKE O KPEeTamy MOTPOIIAYKHUX IeHa
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3a MepuoJ| OKTOOap Mpenxo/iHe TOIMHE — MapT TeKyhe TonnHe, OTHOCHO 32
TIepHO APl — cenTeMmOap Tekyhe roamHe, Kao 1 0 KpeTamy OpyTo momaher
MIPOM3BOJIA.

[IpeBpemena crapocHa neH3uja ucruiahyje ce o aHa HCIyHBEeHa
yCJI0Ba, aKo j€ 3aXTEB IOJHET Y POKY O[] IIECT MECELH Of JlaHa HCIYheHbha
yCIIOBa MPOIMUCAHUX 3a CTHIAWkE MpaBa, OJHOCHO O JaHa IpecTaHKa
OCHTYypama, a aKo je 3aXTEB MOIHET M0 UCTEKY TOTra PoKa, O] IaHa MOIHOIICHa
3axTeBa 3a MIECT MECEIH yHa3a]l.

IIpeBpemena crapocHa neH3uja uciuiahyje ce y Mece4HOM H3HOCY
u ucrnnahyje ce ynazan. @oun je mykaH na neH3ujy ucniahyje y Mecty
npeduBaIuIITa KOPUCHUKA MTpaBa. KOPUCHHUK TEH3HMje MOXKE J1a OBJIACTHU
JIpyTO JIMLE /12 y BeroBo nMe npuma nensujy. Ha 3axteB @onna KopucHUK
NICH3Hje je Jy’KaH Ja IOCTAaBU yBEPEHE O JKUBOTY, KaKko Ou ce nzberie cBe
eBEHTYaJIHEe HCIUIaTe NOTPeTHOM MIIH HenocTojeheM uy.

5. IIpaBo Ha MpeBpeMeHy CTApOCHY NEH3Hjy Y YIIOPEIHOM NPaBy

VY ynopesaHoM mpaBy MOCTOjU HHCTUTYT MPEBPEMEHE CTAPOCHE TEH3H]e,
KaJla ce IMpaBO CTHYE Ca Make TOJIMHA )KUBOTA Y OJIHOCY Ha CTAPOCHY TEH3H]Y,
IIPH Y€MY CE TPEBPEMEHO IICH3MOHUCAHE HAYCTHO JICCTUMYIIUIIIE, y3 ofnpel)eHu
MPOICHAT YMaheHha MIEH3H]¢ 3a CBaKy TOJIMHY paHUjer NeH3uoHucama. [IpaBo
Ha MPEBPEMEHO MEH3MOHKUCAKE j¢ YIIIABHOM 3a/Ip)KaHO 3a 3aI0oCiieHe KOju
00aBJpajy mociioBe ca moBehanuM puznnuMa (pyaapH, MIIOTH, KeJe3HHIaApH
u ciL)®,

5.1. Ilpaso na npespemeny cmapocHy neH3ujy y

Penyonuuyu Xpeamckoj u Penyonuuyu I[pnoj I'opu

Cnuuno pememe yrpaheno je u ogpendama 3akoHa O MHPOBHHCKOM
ocurypamy y PenyOsnnu XpBarckoj’. [IpaBo Ha mpeBpeMeHy CTapoCHY
MIEH3Hjy MOKE OCTBApUTH OCUTYPAaHHUK KOjU je HaBpmuo 60 roquHa )KUBOTA
u 35 roguHa cTajxka OCUrypama, U3y3eTHO O] OBOTa y IIpeia3HoM pa3no0Jby
ox 01.11.2010. mo 31.12.2029. ocurypaHuna — *eHa Moke OCTBapUTH IIPaBo
Ha MPEBPEMEHY CTapOCHY IEH3H]y MOJU3akEM CTapOCHE I'paHulle 3a 1o 3
(Tpm) mecena 10 2029. roguHe, ¢ TUM IITO CE€ MPOIEHAT yMambemha H3HOCA
IIPEBPEMEHE CTApOCHE IIEH3Hj€ yYMakbyje 3aBUCHO OJf HABPLICHUX T'OIMHA
ctaxka. Ha mpuMep, KOpUCHUKY KOjU O[U1a3 y NEH3Ujy ca HaBPLICHHUX 35
roAMHAa cTa)ka M3HOC TMeHsuje ymamyje 3a 0.34% 3a cBaku Mecel paHujer

8 Bb., Jlybapna, YBoj y pagHO TpaBO ca EJIEMECHTHMA COIMjalHOI OCHIYypama, [IpaBHU
¢axynrer Yausepsurera y beorpany, 2015, crp. 517.
9 ,,Haponne HoBune®, 6p. 157/3

229



Becna Cmojanosuh, Ilpaso na npegpemeny cmapocHy neu3ujy
- cmarve u mozyhe npomene, cmp. 223-236, XXI (1/2017)

oJI1acKa y TMEeH3H]y pe HaBPIIECHUX 65 ToMHA )KUBOTA, a 33 HaBPIICHUX 36
roJMHa CTa)ka M3HOC MpeBpeMeHe neH3uje ce ymamyje 3a 0,32% 3a cBaku
Mecell paHHujer oJJIacka y MeH3Ujy Ipe HaBpIIeHUX 65 roguHa >kMBOTA, 32
HaBpILICHUX 37 rOAMHA cTa)ka U3HOC MeH3uje ce ymamwyje 3a 0,30% 3a cBaku
Mecell paHHjer ojJIacka y IeH31]y Npe HaBpIIeHUX 65 ronnHa )KMBOTa, 1a 01
ce TO yMameH-e TICH31]je CBEJIO Ha HAjHUKU IPOIEHAT YMambebha KOjH H3HOCH
0,10% ca naBpmienux 40 ToguHa CTaXa OCUTYpamba.

IIpeBpeMeHa TieH3Mja, 0 MHUIIJBEBY HEKUX ayTopa’, jecTe 00IUK
CTapocCHe TeH3Hje, ca CBpXxoM oMoryhaBama ocTBaprBama MpaBa Ha MIEH3U]y
y oxpeheHoM pa3no0sby Npe HaBPLIICHUX MPOMHUCAHUX roguHa crapocT. C
003upoM Ha TO, 0Baj OOJIHK NEH3M]je HUje moceOHo caapkaHn y KonBeHumju
MOP-a 6poj 102 0 HajHMKUM CTaHIApAMMa COIMjaJIHE CUTYPHOCTH. 3a
pa3auKy OJ] CTApOCHE IMEH3Hje, OBa IEH3M]ja, KOja HHUje CBOjCTBEHA CaMO
XPBaTCKOM IIEH3MJCKOM CHCTEMY, OCTBapyje CE€ y3 YCJIOBE HUXE CTapOCHE
rpaHuile (10 MPaBHITY, 0 MET TOAWMHA), TY>KEr HaBPIIEHOT MEeH3UjCKOT
cTaxa, u y3 ofapeheHo cMameme u3Hoca MeH3nje, Koje ce oapelyjy TpajHo
(mo 1998. To cMameme je OMII0 MPUBPEMEHO, /10 HaBpLIaBakha TOJUHA JKUBOTA
3a cTapocHy neH3ujy). OBO yMameme uMa 3a CBPXY Ja KOMIICH3Yje JyKe
kopuiheme MeH3Mje, Hero MTO OM TO OWJIO y Cy4Yajy PEIOBHE CTapOCHE
[IEH31]j€, a CIPOBOIM CE€ IPUMEHOM NPOMEHJBUBOI IPOLEHTA CMAabEHa
neHsuje. Cmameme npeBpemene crapocHe nensuje o 01.01.1999. ronune,
cpoBoauiio ce y u3nocy of 0,15% mo meceny panujer oasiacka y neHsujy,
TPajHOTr je KapaKTepa W 3aBUCH OJ TOMHA JKMBOTA OCUTyPaHHUKa y BpeMe
cTunama npasa Ha nensujy. On 01.01.1999. oBo ymameme ce cMambHBaJIO0
y paznuuutuM nocroruuma: 0,3% u 0,34%, 3aBUCHO on M3MEHA U JIOMyHa
3aKO0Ha KOJUM C€ TO IpaBo ypehusalo.

Y OpHOTOPCKOM MpaBy je O M3MEHa 3aKOHa O IeH3HjCKOM H
MHBAJUICKOM ocurypamy u3 2010." yBeneH HHCTHTYT peBpeMeHe CTapoCHe
neH3uje (3a oOCUrypaHuke Koju HaBpiue 62 TonuHe )KMBOTA M HajMame 15
rojlMHa MEH3UjCKOT CTaXka, C THUM Jia C€ M3HOC TICH3Mje TPajHO yMamyje 3a
0,35% 3a cBaku Mecell paHujer ojIacka y TIeH3H]jy Mpe HaBpIIeHUX 67 roarHa
KUBOTA — Taj H3HOC CE 3aJ{p’KaBa U [10CJIe HaBpUIEHUX 67 roAMHA )KUBOTA.

5.2.Yenosu 3a ocmaspusarwe npasa na npegpemeny cmapochy HeH3ujy
y Hekum 3emmama EV"?

10 M., Pucmonnio, Komenrap 3akoHa 0 MUPOBUHCKOM OCHT'ypamy -lipeMa CTamy Ha JiaH 29.
Kososoz 2008 (NN 99/08), Haponue HoBune /1.0.0., 3arpeo, 2008, ctp. 74 — 75.

11 ,Cn mmer PHI™, 6p. 54/0461/04, 79/04,81/04, 14/07 47/07 n ,Cnamcr LI,
6p.79/08,14/10, 78/10, 34/11 u 66/12.

12 Ilensujcke pedopme y 3eMipama 3anaaHor banakana u eBporcke nepcnekruse — [Ipojexar
Brnane KpasseBnne Hopsemke 3ajennuuxu je umiuiementupan og LO Norway u PERVA-an
eKcIiepaTa CUHMKaTa jyroucroune EBpone, beorpan, 2012, ctp.54-56.
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Y CP Hemaukoj mocToju mpaBo Ha MPEBPEMEHY CTApOCHY TICH3U]Y H
oCTBapyje ce ca 63 roanHa JKUBOTA Y3 MUHAUMATHUX 35 roamHa TeH3HjCKOT
CTaXxka.

VYci0B 3a cTULakE TpaBa Ha CTAPOCHY MEH3U]y Pa3InydMT je, U Be3aH
je 3a onpeheHe roguHE Kaja je OCUTypaHUK poleH Kao M 3a HaBpILCHE
ofpeheHnX rouHa JKUBOTA. YCIIOBH 33 CTULAIE ITPaBa Ha CTAPOCHY NIEH3H]Y,
oHora ko je pohen mocne 1963. roguHe je 67 roguHa )KMBOTA U 32 MYIIIKapia
1 32 KeHY. 3a OHe Koju ¢y pohenu 1947. ronnHe 1 KacHH]e, YCIIOB 3a CTHITAHE
MpaBa Ha CTEPOCHY MEH3H]y TIOMepa ce IMocTeneHo ca 65 Ha 67 TorHa KUBOTA
m3melyy 2012. 2019. ronuse.

CrapocHa nieH3uja ce ctuue ca 45 roguHa MeH3MjCKor cTaxka u 65
rojJlMHa )KMUBOTa 0€3 003upa Ha KaJIeHJAapCKy TOIMHY KaJia je poleH.

VY Peny6nuum Yemrkoj moryhe je ocTBapuTH MPaBO HA TIPEBPEMEHY
MIeH3Hjy HajpaHuje 3 TOAUHE Mpe CTUIaka YCIIOBa 33 CTAPOCHY TIEH3H]Y Y3
MHHHUMYM 26 TOAMHA ITEH3UjCKOT OCUTY pamba.

VYcnoB 3a cTuname npasa 3a CTapocHy MeH3ujy ¢y 62 roanHe U 2 Mecena
(3a MymIKapua) a 3a >keHe je 56 roauHa )KMBOTa y 3aBUCHOCTH 071 Opoja jere.

VY Uranuju je GprnekcnOUIHO cTHLAKE ITpaBa Ha IPEBPEMEHY TIEH3H]Y,
ca 59 rojguHa KUBOTA y3 HajMamke 36 TOJITHA IEH3UjCKOT OCUTyparba, 1in 40
TOJIMHA TIEH3HjCKOT OCHTYpama, 0€3 0031pa Ha TOAMHE JKHBOTA.

CrapocHa TieH3Hja ce CTHYe ca HaBpIICHWX 65 TOaWHA KUBOTA 3a
MyIIKapIe 1 HaBpuieHuX 60 ToguHa )KUBOTA 32 J)KeHe. 3a JpKaBHE CITyKOCHHUKE
nocie 2018. roguHe, 3a CTULAKE IIPaBa Ha CTAPOCHY NEH3H]jy Bakuhe ucTu
YCJIOB U 32 MYLIKapIe U 3a )KCHE a TO je Jia Cy HaBPIIWIH 65 TOJMHA )KUBOTA.

VY IlIBeackoj, Xonauauju u Hoppemikoj He MOCTOjU MpPaBO Ha
MIPEeBpEMEHY CTApPOCHY TICH3H]Y.

VY nomaheM mpaBy MHCTHUTYT IpEBpEMEHe CTapOCHE TeH3Hje je (pe)
adupMuCcaH U3MEHaMa 1

6. 3ak/pyuak

Ilo BaxxeheM 3akoHYy IBe OMTHE KapaKTEpUCTHKE KOJ onpehuBama
BHCUHE TPEBPEMEHE CTPOCHE TEH3Mje yTHUYY Jla OBO IMPaBO BaXH Kao
HETONyJIapHO, je/IBa IPUXBATIFUBO M HAPABHO MPE/ICTaBIba ,,Ka3Hy  3a OHOTa
KO Ce M3 HeKe HY’KJIe OIPEIEIH 3a OBY BPCTY IEH3H]e.

IpBa kapakTepuCTHKa OJHOCHU CE Ha BUCHHY yMambema IeH3Hje Koja
ocTaje (Tako yMameHa) y TOj BACHHU JI0 Kpaja )KMBOTA JINLA KOj€ je KOPUCTH.
TakBa meH3Mja HUKaAa He MOXKe pehn y myHy cTapocHy NMEH3Hjy M aKo
KOPHCHHK OB€ IIEH3Hje MOXe Jla Ce 3aI0CIIU WM Pajy 110 HEKOM OJ] yroBopa
(HajMambe TONMHY JIJaHa, UCTEKOM KOJUX MOXKE J1a ITOTHECE 3aXTEB HAJJICIKHO]
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¢unujanu Gonma [TMO 3a noHOBHM 00pavyH MEH3HU]E Y3 10/IaBake TOIMHA
CTaXka ¥ IIpepavyH 1o HoOBOYIIJIaheHHM TONPUHOCUMA a JIa ce TaKo YTBpheHn
HOBH M3HOC IIEH3Hj€ ¥ 1aJbe YMambyje 3a MICTH ITPOIICHAT yMambemha KOjH je 0o
yTBpljeH y MOMEHTY OCTBapHBaba MpaBa Ha IPEBPEMEHY CTAPOCHY TICH3HU]Y.

Jpyra kapakTeprcTHKa OJHOCH CE Ha JINIIA KOja MMajy CTaX OCUTyparha
ca yBehanum TpajameM (OeHeUIIMpaHU CTaXK), TUM JTUIMMA CE HE CHI)KaBa
CTapoCHa TPaHMIIA MPU OTACKY Y MPEBPEMEHY CTAPOCHY TMEH3U]y KaKO
je To OmJIo peryiaucaHo oapemdama 3aKkoHa O IEH3HWjCKOM W WHBAJHICKOM
ocurypamy u3 1983. ronuse.

CHIKaBambEeM CTPOCHE TPAHUIIC TPH UCTTY IhaBakby yCIIOBA 32 CTAPOCHY
MIeH3H]jy 3a JInla ca OeHePUIMPAHUM CTaKOM OCHTYpamba je CTUMYJIaTHBaH,
oxpabpyjyhu u Harpalyjyhu ¢dakTop, OAHOCHO TO je peajHo, COIHjaTHO
OTIPaBJIaHO, 3aKOHCKO pelieke jep omoryhasa Jia Jinia, Koja ¢y y JyroM
BPEMEHCKOM IEPHOJIY 00aBJbaja HAPOUYUTO TEUIKE M IO 3][paBJbe ONacHE
MOCJIOBE, MOTY I0J] TOBOJHHUJUM YCIIOBUMA Ja OCTaBpe MaBO HA CTAPOCHY
TIEH3H]Y.

Ha xanocr, ko1 ocTBaprBama pasa Ha IPEBPEMEHY CTAPOCHY MEH3H]Y
HE YBa)kaBa C€ YMILEHHUIA JIa je TO JIMIE y Ay’KEM BPEMEHCKOM MEPHOLY
PaJIAIIO0 Ha HAPOUYHTO TEIIKUM U IO 3/IpaBJbe OMTACHUM MOCIOBUMA, TE€ UM CE
HE CHUXaBajy I'OJMHE CTAPOCTHU IPU OCTBAPUBAILY IpaBa Ha MPEBPEMEHY
CTapOCHY TICH3H]y. Y OBOM CIIy4ajy pajy ce O JUCKPUMHHATOPCKOM CTaBY
3aKOHOJIaBIIA MpeMa jeHUM HCTHUM JHIHMa. Y Cclydajy OCTBapHBamba
CTapoCHE TIeH3Hje , CTapOCHa TpaHulla, Tj. TOIWHE )KMBOTA CE CHUXKaBajy a
KOJl OCTBapHBambha MpaBa Ha IPEBPEMEHY CTapOCHY MEH3H]jY, FOAMHE KUBOTA
(cTapocTn) ce He CHUXKABA]jy IO HATIPE/ HABEICHOM MOJICTY.

Hcto Tako, Tpeba uMaTH y BHY Jia IPABO Ha MIPEBPEMEHY CTApOCHY
MIEH3H]jy MOT'Y JIa OCTBape JIUIa Koja Cy Ce MOTJIA 3aMOCIUTH ca HaBpIIeHUX 15
TOJIMHA XXUBOTA a HajBHIIE ca HaBpIieHUX 20 roiiHa )KHBOTA OTHOCHO, /12 je
OBO IIPaBO ,,pe3ePBUCAHO" caMO 3a JIMIAa KOja MMajy 3aBPILEHO OCHOBHO HJIN
CpeAmbe IKOJICKO 00pa30Bamke Y TPEHYTKY 3aloljbaBamba. M oBe UnbeHuIIe
ce MOT'y OKBaJTU(HUKOBATH Ka0 JIUCKPUMHHATOPCKE y OJTHOCY Ha JIpyre KOju
HHCY MOTJTIH Ja ocTtaBape 40 roguHa cTaka OCUTYypama jep ce HUCY MOTITH
3aMOCIUTH U CTYITUTH Y OCUTYpame 300T TOra MTO Cy OMIIN Ha ITKOJIOBAbY.

3aK0H JIOBOJIM Y HEPABHOIPABAH U COLMjATTHO HEjeHAK TOJIOkKA] HCTE
paJHUKE KOjU pajie HJIA Cy PaJuiiu Ha HCTHM HJIM CITUYHUM MOCJIOBUMA Ha
KOjuMa ce CTax OeHe(pHIINpa, a KojuMa Ce CHUKaBa CTapOCHA IPaHUIIA IPU
OCTBapHBarby IpaBa Ha CTAPOCHY MEH3H]y OJ] OHUX KOjH OCTBApYjy MPaBo Ha
MPEBPEMEHY CTApOCHY TICH3H]y KOjUMa ce He CHI)KaBa CTapOCHA IPAHUIIA 32
OCTBapHBambe MPEBPEMEHE MEH3H]E.
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Ogaj HenpomenspuBU u3HOC o7 0,34% y MenujuMa My KaproHy
JaBHOCTH Ha3BaH je ,,[IeHaInMa", KOJHM C€, )KaproHoM (ym0aJiCKOT peaHHKa,
HcraJbyje y roj CylpOTHE CTPaHe Kao yHaIpe] I03HAT HeIOBOJbaH Pe3yJTar
3a OHOT KO UX IIpUMa. Y TOM CMHCITY Tpeba pa3MOTPUTH MOTYhHOCT z1a ce 3a
CBaKH Mecell paHHjer oflacka y IIeH3H1jy Ipe HaBpLIeHUX 65 roinHa )KUBOTa,
yBeNly IPOLIEHTYyallHa YMambeha Koja cy TIoCTeNeHa 1 Koja Hehe OMTH TOTKO
HOBYAHO BHCOKA.

YMamema ce MO’y YpeOuTH Ha HAUYMH KaKo je TO OMJIO PeryjaucaHo
penyOIUYKUM IPONKUCHMA O IMEH3UjCKOM U MHBAJIUACKOM OCUTYpamy y
6usmoj CDPJ, y3 u3BecHO MoMepame CTapOCHE I'PAaHULEC HABHILE.

Wnu, npyry BapujaHTy COLIMjaJIHO ONPAaBIAHU]y U IPUXBATIEUBH]Y 32
MHore Oynyhe KopucHHKe 1paBa, a To je moTpeda J1a ce yKUHE MPOICHTYaTHO
yMamemhe MeH31je Kajla ce HaIyHe MPOMUCaHnX 65 ToJuHa KUBOTA U 32
MYIIKapla U 3a XeHy.

OBakBa yMamema ce HeOr cMaTpaja Kao KazHa 300T paHHUjer o/jlacka
y TICH3H]Y.

OBO NpaBo KapaKTEepHILY:

*  MaJi¥ U3HOCH IICH3HU]a;

*  BeliMHY KOPUCHUKA ITPaBa YWHE HEITKOJIOBAHHU WIIN CPE/IHE i HUKE
00pa3oBaHM JBYAU Ca MaJIMM HM3y3€TKOM BHCOKO OOpa3oBaHUX
KOpUCHHUKa I1PaBa;

*  BEJIMKHU OpOj KOPHCHUKA je 13 00IaCTH CAMOCTAIHHX JIETaTHOCTH;

*  BpJIO MJIA/IM OCUTYPaHHIIM CYy TIOYEIH a PaJie ¥ HECIIOPHO Paiiin
40 ronuHa;

» ynnahusanu cy gonpunocu 40 roguna y @oHa 3a TICH3H]CKO U
HMHBAJIUJICKO OCUTYPAE;

*  YMmamyje UM ce M3HOC IeH3uja HajBue 10 1/5 ox nensuje (20,04%);

* Hukana Hemajy mancy 1a UM c€ yMambCHbe CMabi HIIN €€ TIOTITYHO
YKHHE;

* Benepunupanu ctax UM ce ASTUMHUYHO HE MPU3HAjE, TOJUHE
CTapOCTH MM C€ HE CHMIKaBajy KOJ OCTBapHBama IpaBa Ha
MIPEeBpEMEHY CTApPOCHY TICH3H]Y.
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CHANGES THE RIGHT TO PREMATURE SENIOR
PENSION — STATUS AND POSSIBLE

Summary

The right to a premature senior pension was returned to the legal
system of the Republic of Serbia in 2014, becoming enforced as of 01.01.2015.
The primary law regarding premature pension was instituted in 1983. and
it delegated the conditions to obtain this right in a practical and acceptable
way, when compared to the present way of obtaining it. In this essay the
author will attempt to lay out the similarities and differences regarding old
regulations which regulated the right to a premature pension, and the new
- current regulations which delegate the right to temporary seniors pension.
In the applications of this right several open questions and dilemmas have
crystalized regarding the use of these regulations, as well as the “improve-
ment” of the same. In this regard, on offer are recommendations of changes
to the regulation, where a wired and more constructive can be made.

Keywords: Premature pension, premature senior pension, percentage
of deprecation, the principe of solidarity, beneficiary record of employment.
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cyouja Anenayuonoe cyoa y beoepady y nensuju
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BUIINAK 3AIIOC/IEHUX H KPUTEPUJYMH

Ancmpakm: [Ipecmanax nompebe nocio0asya 3a padom 3an0CieHo2
¥V paOHOM 0OHOCY HA HeoOpeheHo 8peme Modice 0osecmu noo ex lege
YCOBUMA 00 He20802 BUUIKA U C MUM Y 6€3U OMAKA3A HA UHUYUJAMUGY
nocnooasya. Kpumepujymu xao memoo cenexyuje cy y npumeHu Koo
YmMephueara UKA camo oHOA Kada NOCMoju guiie 3anoCieHux Ha
ucmuM NOCLO8UMA 20e_je 00ULIo 00 nepconane pedykyuje. Ilpoepam
Jje no ciosy saxkona osnawhien 0a nponuuie Kpumepujyme y Ha3HA4eHoj
Hamenu Mepuna cenexyuje cy y npumeHu camo oHOa Kaoa nocmoje
Mamepujanie nPpemnocmaegKe y yujem je npucycmey nociooasay
0yaIcan 0a doHece NPopam pewasard 6UUKA 3anocieHux. Uckvyuugo
V yussy 3aumume 00 OUCKPUMUHAYUJe HeMO2Y ce 00 NOCA00a8Yd
3axmesamu KpumepujyMu y Ha3HaveHoj HameHu Kaoa He nocmoje
BAKOHCKU YCNI08U 34 uxo8y npumeny. To ne uckwyuyje npaso To ne
UCK/bYUYje Npaso 3a0CAeH02 KOju ce je Haulao y 060] cumyayuju Ha
006pa3znodicery 00NyKYy Koja caopiicu pazyMHo NPUXEAmMbUEe PA3TI02e
300e yeea je 00pehenu 3anocienu suwax.Tada Huje HyIHCHA npuMeHa
Mepuna cenexyuje. JJo6omH €y pa3no3u Koju onpasoasajy paory
nocnooasya 0a oopelienoe 3anociienoe 02nacu GUUKOM.

Kawyune peuu: nompebde nocna guwax, mepuia ceiexyuje, npoepam
Peuasarsa 8UUKA 3an0CIeHUX KOLEKMUBHU y2080D, OUCKPUMUHAYU]A.

" e-mail: borazivkovic50@gmail.com
Pao npummwen: 14.07.2017.
Pao npuxsahen: 25.07.2017.
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1. YBoaHe HamoMeHe

OrmiepaTHBHY pa3Jio3H MOCIOAABIA K0 OCHOB 33 0TKa3 YrOBOpa O pay
Ha HerOBY HHUIMJAaTHBY UMajy CBOj Y3POK y ITpecTaHaKy rmorpebde 3a pajioMm
3anocieHor. To je 3a OBy HaMEHY IMPAaBHO Ba)KHA YHMIHCHHIIA, jep o0pa3yje
IPETIOCTaBKY AUCIIO3UIIM]E 3a TPecTaHaK PaJHOT oHOca. Y OJpen0H uiana
4 KoHBeHIIM]je O MPECTaHKy paJHOr OHOCA Ha MHHUIIMJATUBY MOCIIOABIA Y
TOM CMHUCITY C€ KOPHCTH HcKa3: PajiHu ofHOC pagHuKa Hehie mpecTaTy ako 3a
TakaB MpEeCTaHaK He MOCTOjH BaJbaH PA3JIOr Be3aH 3a ONepaTuBHE MoTpede
npeny3eha, yctanose, wiu ciyxb6e. ' To pemiere npatu u ogpenda wiana 179
ctaB 1. 3akoHa 0 paay >3aKOHCKH pa3Jior OBOT PEIlickha j€ Y YUHILCHHIIN j€ J1a
je motpeba mociia Be3ajia paj 3aloCIICHOT 3a OCIIOIaBIa, a FbeH MPeCcTaHaK
JIOBOJIU JI0 H-ETOBOT ,,0/IBE3MBaKa” jeIHOCTPAHUM PACKUIOM Yy BUAY OTKa3a
yroBopa Ha MHUIIM]jaTUBY NOCIoaBia. Ha Taj HauuH ce nomTyjy mpoMemeHe
OKOJIHOCTH Y OJTHOCY Ha CTame MaTepHjaJIHO MPABHOT OJHOCA y BpeMe
3acCHHBama paJiHOT OJHOCA. [IpoMeHa ca cTaHOBHUIIITA MOTPeda MocIoaBIa
je Takohe pe3yiTar JelioBama Kiay3yJie O MPOMCHCHUM OKOJHOCTHMA
TOIITO je MpecTaHak MoTpede 3aKOHCKH pa3Jjior 3a 0TKa3 yroBopa o paay Ha
WHUIIM]aTHUBY MOCIIOABIA.Y TCOPHjH CE 3aKJbyUyje Ja CE y OBOM CITyuajy He
NpUMebYje Kiay3yJa rebus sic stantibus —kiay3yJsia IpOMEHhEHUX OKOTHOCTH .
MehyTum, He MOKEe ce 3aHEMapHUTH Jia je pecTaHak moTpede pesynTar
MPOMEHEUX OKOJIHOCTH HACTAJIUX y TOKY Tpajalka PaJHOr OJHOCA KOje
JIOBOJIC JI0 Ha3HaueHe nocieauiie. OHa je y3poK uHja je MocyeuIa pacKul
paaHo(dyHKIIMHAIIHE Be3¢ Ha MHUIIM]aTUBY nociioaasa.[Ipecranak morpede

1 Bupern oxmpendy wiana 4 KoHBeHIMje O NMpecTaHKy paJHOT OJHOCAa Ha WHUIMjaTHBY
nocnonaBia K.158 “Cnyx6enun muct CDOPJ” - Mehynaponuu yrosopu, Op. 4/84, 7/91)
KonBennuja je ycBojena Ha [enepannoj kondepenuumju Melhynapoane opranusanuje
pana,kojy je y JKeneBu ca3zBao AIMUHHCTPAaTHBHH caBeT MeljyHaponHor 6upoa pana n xoja
ce cacraia Ha cBoM 68. 3acenamy 2. jyHa 1982. ronune, Y tekcry K.158.0 Tome u oapenda
wiana 24 Pesunupane Conwmjanae nosesbe Cabera EBporie ycBojeHe y CtpaszOypy 3. maja
1996. rongune ( 3akon o norBphuBamy PeBumupane eBporcke connjainae mnopesbeCiryxOeHu
miacHuK PC - Mehynapoauau yrosopu”, 6poj 42/2009).Y tekcty:IloBesna.

2 Bugeru onpendy uwnana 179. 3akona o pany((“Ciyxbenn mmacauk PC”, 6p. 24/2005,
61/2005, 54/2009, 32/2013, 75/2014). V tekcty:30P min 3akoH. Y HCTOM 3HauCHy je H
oznpenda unana 127 cras 2 3akoHa o pany Pemy6nuke Xpsarcke Haponne noBune 93/14, na
cuazu ox 07.08.2014 roqune)unju je HacnoB KonekTHBHM BHIIAK paJHUKA KOja ¢ 003UPOM Ha
CBOj caJipykaj CTaBJba HaIIaCcaK Ha 3HA4ajy BEJIMKUX IIPOMEHA.

3V teopuju ce TBpau :OTKa3 yroBopa paiy Ha HeoapeheHo Bpeme 300r npecTaHka norpede
3a mocJIoM(,,0nepaTiBHe oTpede 1MocIoaBua‘“)HaBOAM Ce 3aKOHOM Kao Pasjior OIpaBIaHOT
OTKa3a, TaKo Jia ce He MpHUMEmYje Kiay3yia rebus sic stantibus Tj kiay3ynaa 0 IPOMEHCHIM
OKOJIHOCTHMMa Kao pasJIor 3a PacKuJ WM M3MEHY yroBopa o pany(pacnopehusame Ha npyre
nocnose b..Jlybapna: PagHo mpaBo PacmpaBa o JOCTOjaHCTBY Ha paay M COLUjaTHOM
nujanory beorpan 2012. crp.31ctp.560
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3a pajioM 3aIOCJICHOTI caMo je BeH MaTepujaiHu uspas.Ped je o mpomeHu
OKOJIHOCTH KOje Cy TIOCTOjajie Yy BpeMe Iocye 3aKJbyYeHOT yTOBOpa O paay
3amociieHor. Ha To yka3yje U XMIMOTeTHYKH HCKa3 yIoTpeOJbeH y ofpeon
craBy | unana 153. 3akoHa KOju Iiacu: ,,ako yTBpAH Ja he 300r TEXHOIONIKUX,
€KOHOMCKUX WJTH OPTaHU3AIMMOHUX MTPOMEHA Y OKBUPY mepuona o 30 mana
nohu o mpecranka motpede 3a pajoM 3anocieHux Ha Heoapeheno Bpeme™. To
j€ JOlII je[1aH PO y KOPUCT 3HAUaja MPOMEHCHUX OKOJHOCTH Y TOKY Tpajama
PaJIHOT OJIHOCA Ha HETOBO Tpajarbe.

Ha Taj HauMH ce mpaBHO SIMMHUHMUINE U 3HAYaj MpeCcTaHak norpede 3a
o0aBJbarmeM ojipel)eHIX MOCIIOBA KOja je HAacTaJjia IIPe U y BPEME 3aKJbyUCHha
yroBopa o pany. Kana ce He O BOIUIIO padyyHa O MPOMEHH OKOJIHOCTH
n3ryOuia Ou Ha 3HauYajy ¥ YUHCHHIIA BpeMeHa pectanka norpebe. Hckas:
npecraHak oTpede u caMm CBEIOYM Jia je moTpeda 3a pajjoM 3aro0CICHOT
NOCTOjajla 1 Jia je IOUUIO JI0 H-eHEe MPaBHO BajKHE MIPOMEHE. TIOCIIoIaBall ce
HEMO)KE YCIICIITHO MO3MBATH Ha CBOj MPOIYCT Jia 3aCHYje paJHU OJHOC Ha
HIOCJIOBMMA TJIE HE TMOCTOjU MoTpeda, Beh je mpuMopaH Jia TPIH MoCIeanIe
Koje u3 Tora cieze.

Onpenba unana 153 craB 1 3akona gedunuIe BpcTe TUX MPOMEHA Kao
TEXHOJIOMIKEC CKOHOMCKE MJIM OpraHU3alluMOHNUX IIPOMCHE.

Opranu3zanoHe MpoMEHe ce OJIHOCE Ha MPOMEHY mocrojeher crama
opraHm3allyje mocjia y HoBo crame. > To MOry OMTH CTaTyCHE TIPOMEHE alln
U TIpOMEHE y opraHu3anuju rnocia.Ha Taj HauuH ce mpeno3Haje MepojgaBHU
OINIIITH aKT y KOMe Tpeba Jia Ha oAroBapajyhu HauuH Oy/ie MaTepujainu3iuja
npoHeHa. To ce ocTBapyje JIyaJlHO U BUJY:

- YKHIama ofipel)eHuX MOoc/IoBa HIIM OpraHu3al[MHUX [IeJIMHA KaJia je y
CYIITHHH PE3yJITAaT UCTH MOLITO BUIIIE HEMA MOCIIOBA HA KOjIMa je 3al0CICHU
610 pacnopeleH —kBaJTuTaTUBHA IIPOMEHA;

- cMamema Opoja wu3BpHIMiama Ha ojapeheHHM TocC/IoBUMA-
KBAaHUTHTATUBHA IIPOMEHA, jep MOCJIOBH HUCY YKUHYTH, aJld je CMambeHa
noTpeba 3a ojapehleHUM H3BPIIMOIA KOJU Cy JIO Taja PaJijidi Ha OBUM
MOCJIOBUMA(KBAaHTUTATHBHA ITPOMECHA).

HasnaueHne mpomMeHe Koje mpaTd IpecTaHak MmoTpede 3a pajom
3ar0CJICHOT Cy CTBap OJUTYKE IMOCIoaBIa. Bpiieme nenaTHOCTH y 1IHJbY
CTHIIamba JOOUTH MOIpa3yMeBa U HEroBy CaMOCTalHY OMJIYKY Y TOTJIeny

4 Ha to ymyhyje ucka3 u3 onpende wiana 153 3craB 1 30P: koju miacu: ako ytBpau na he
300T TEXHOJIONIKHX, €KOHOMCKUX HJIM OPTaHH3aI[MOHUX IPOMEHA y OKBHpY neprona ox 30
naHa nohu 1o mpecraHka notrpede 3a pajioM 3aroCcIeHNX Ha Heopel)eHo Bpeme,

5 V¥V Teopuju ce y TOj HAMEHH KOPHCTH M HM3pa3:‘‘peopraHusaiiyja Iporeca paja y by
edukacHujer kopunhema cpesicTaBa 1 OIpeMesa paj CMamberha TPoIIKoBa ,,(Jlydapa om mur
cTp.561
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HauMHa Ha Koju he ce OHa opraHM30BaTH Jia Ou ce Taj 1uJb 0cTBapro.Cy1 3aTo
HeMma oBamrheme 1a y KOHTPOJIH OTKa3a yropopa o paay Ha WHHIIUjaTUBY
TIOCJIO/IaBIIa M3 OBOT pa3Jjiora BPeAHYje 1a Jiu je Ty IPOMeHY Tpebasio Wil He
W3BPUIMTH.Y OBOM JIENy Cy/l Y IOCTYIKY KOHTPOJIe HA3HAYEHOT M0jeAHHAYHOT
IPaBHOI aKTa caMo YTBphyje a U Cy MPOMEHEe OCTBapeHe, ajik He U Ja
JIY je TMOCT0jao pasJjior aa ce oHe u3Bpiie. [locnenuia je u ga y peiemsy o
0TKa3y MocjoaBall HUje JyXaH a 00pas3sioxKH pas3siore MpoMeHa ajld UxX
Mopa HaBecTH®.

MelyTum,popMaiHa mpoMeHa MMEHa MOCIIOBA KaJia je ’bUX0B CaJ[pPiKaj
0CTa0 UCTH HE MPEACTaB/ba OPraHU3alMOHY IPOMEHY MEPO/IaBHY 3a BHIIIAK
HUTH j€ y TOj CUTYAIIHj! OCTBAPEH Pa3Jior 3a BUIIAK 3aTIOCICHOT KOjH j& paJno
Ha TUM TlocioBuMa.He ipesictaBJba, jep MocaoBH KOje je 3amociieHu 00aBjbao
U paJiy YHjer je BpIICHha 3aCHOBA0 PaJHH OJTHOC HUCY YKUHYTH. M3BpIeHa je
caMo IpoMeHa Ha3MBa MOCJIOBA. Y TOj CHUTYyalllji OpraHU3aIMoOHa TPOMEHa
HUje J0Beja J0 CTBApHOI MpecTaHKa morpede 3a pamoM 3amocieHor. Ta
norpeba M Jajbe MOCTOjH CaMO IITO je M3MEHEH HEeH Ha3WB, OJIHOCHO
OpraHu3aloHu OONWK y 4YujeM he e ce OKBHpYy TH MOCJioBU pro futuro
octBapuBaru. O TOME ce je u3jacHHIIa U CyAcKa mpakca’’

6 O tome um oBa cyincka omiyka:“TlocrmonaBan Huje y o0aBe3u Ja y pelickhy O OTKazy
3aI0CJICHOM 00pa3iiaxke pa3yiore paroHAIN3aIMje PAJHIX MECTa HUTH je Cy/ OBJIAIIheH na
MIPEUCIHTYje HACTYIAmhe TEXHOJIOMKNX, EKOHOMCKHX WIIH OPraHU3allOHNX IIPOMEHA Koje Cy
YCJIOBHJIE IPECTAaHAK IOTPeOe 3a paJioM 3aM0CICHUX jep TO IIPE/ICTaB/ba EKOHOMCKY IOJIUTHKY
IociIoaBIa, Beh cyJ caMo IpercHuTyje 3aKOHHTOCT CIIPOBEACHOT MOCTYNKA yTBphUBama
BHUIIIKA 3allOCIICHUX M JIOHONICHA pelierha 110 TOM OCHOBY INTO je Y KOHKPETHOM CITydajy
ncnomrroano “‘(IIpecyna BpxosHor xacaumonor cyna Pes 2 1137/15 ox 11,02.2016 rogune
o0jaBJbeHA Y HAYYHOM CTPYYHOM U MH(POPMATUBHOM YaCOIUCY: ,,11300p cyicke mpakce 6poj
4/2017 ctp.55,,I'mocapujym).

7 EBo kaxo ce To 00paziaxe y 0Boj ojury1u: [IpaBHIIHO Cy HUKECTENICHN CYI0BH IPUMEHIIN
1 MaTepHjajHO NPaBO Kaja Cy YCBOJWIJIM 3aXTEBE TYXKHOLA 33 MOHMINTA] OCIIOPEHE OIITyKe
TY)XCHOT O OTKa3y yroBopa o paJgy O003HpOM Ja 3a IPecTaHaK paJHOr OJHOCA TYXKOL IO
ocHOBY U3 wiaHa 179. craB 1. Tauka 9. 3akoHa 0 pajgy HHCY OWIN HCIyEEHH HPONHCAHU
3aKOHCKH YCJIOBH. TEXHOJIOIIKE, eKOHOMCKE WM OpraHHW3aIlMOHE MPOMEHE MOpajy MMaTH
00jeKTHBHY CTPYKTYPHY BPEIHOCT Ja OM ce OTKa3 300r TpecTaHKa Mmorpede 3a pajoM
3aI0CJICHOT MOTa0 CMaTpaTd OIpaBJaHUM, IIa Ce OKOJIHOCT Ja IIOCIOBH Koje je 00aBibao
TY)XWJIall HUCY YKUHYTH, Beh cy nperMeHOBaHM (OpMAIHUM YKHJIAEmEM oApenada OmmTer
aKTa TY>KCHOT KojuMa Cy Owii YTBpHECHHU MOCIOBH KOje je 00aBJhao KOJ TYKECHOT U EHXOBO
Jpyradrje HMEHOBamke U CHCTEMaTH30Babe Ha KOje je pacriopel)eH Ipyry 3arnocieHu (duju cy
TIOCJIOBH OCTaiy 0e3 U3BPIIMOLA) H 110 OILIEHH BpXOBHOT KacaMoHOT cyjia He MOT'Y CMaTpaTH
OIIpaBJJaHUM Pa3JIOrOM 3a IIPECTaHaK PaHOT OJJHOCA TYXHOILAa II0 OCHOBY 13 wiaHa 179. cra
1. Tauka 9. 3axona o pany: Ilpecyna BpxosHor kacaruonor cyna Cpbuje Pes2 574/10 oxn
18.02.2010. romuHa 00jaBibeHA HA CajTy TOTA Cy/a.
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2. [IpoMeHe u mpeMenITaj

Hasznadene nmpomeHe Hehe yBek MMaTH 3a MOCIEAUIly OTKa3 yroBopa
0 pany

Ta nocnenuiia he uzocraru kajga ce paaHONPAaBHU CTATyC 3aMOCICHOT
MOJKE PEIIUTH TPUMEHOM MPaBHUIIa Koja BaKe y Clydajy H3MEHE yTOBOPEHHUX
ycioBa pajna.Peu je o omHOCY JBa MHCTHTYTa :MpEMEIITaja Ha IPYyTrU
onarosapajyhu mocao u npasuia o BUIIKY.IbUX0B 3ajeJTHUYKH pasior ce
OJTHOCH Ha TOTPeOy mocia.y TOM 3Hauely U MCKa3 U3 oapende umana 172
craB | Tauka 1. 3akona:llociomaBall y TOM cliydajy MOXKE 3alOCJICHOM Ja
HOHY/IM M3MEHY YTOBOPEHHX yciIoBa paja (y AaJbeM TEKCTY: aHEeKC YroBopa
) 1) panu npemertaja Ha qpyru onarosapajyhu nocao, 30or norpebda mporeca
U OpraHuzalije paja.

Onpenda wiana 153 crae 1. 30P Takohe kopucTu nojam :morpede
THIOCJIO/IABIA,aJIH Y IPYTOM LIUJbY Ca CTAHOBHUIIITA PAHONPABHUX MOCIIEANIIA
KOje HacTajy y TOM cityuajy. /lejcTBo nmoTpede mpoiieca U opraHu3aiuje paja
IPUMAapHO Ce OCTBApYje MPEeMEIITajeM 3al0CIICHOr Ha APYTH oaroBapajyhu
nocao. Taja je moTpeda 3a pajoM MOCTOjU caMo IITO ce 300r Iporeca u
opraHusaiiyje paja OHa OCTBapyje Ha JIpyrum mnocioBumMa.Camo y ciydajy
KaJia To Huje Moryhe HacTyma npaBuio u3 oapenode wiana 179 cras 5 Tauka
1. oBOT 3aKOHa KOje TI1acH: 3armocIeHOM MOKe Jia TIPECTaHe PaJHU OJTHOC aKO
3a TO MOCTOjH ONpaBlaH Pa3Jjor KOju ce OJHOCH Ha MmoTpede mocaonasia u
TO: aKO yCJIe/l TEXHOJIOMIKNX, €EKOHOMCKHX WIJIM OPraHU3aI[MOHUX IPOMEHA
npecTaHe norpeda 3a 00aBbameM ojipel)eHor mocia uiu aohe 10 cMambemha
o0uma mocna.

Ogjie O ONIOHEHT MOTa0 Ja IIPUTOBOPH JIa j& CTBap n3bopa MociiojIaBia
na v he 3a10CIeHOM TOHYIUTH MPEMEIITaj, UM OTKa3aTH yTOBOP O Paiy.
Taj cTaB He KOPECIOHAUPA Ca HOMO peliekuMa Ha oBy TeMy.Heka Tome y
IPUJIOT MOCITYKE OBH PA3JIO3H:

1) OnHOC mpemeriiTaja U 0TKa3a yroBopa o pajy Mokasyje Iy HOCT
MIOCIIO/IABIIA 1a TPUMAPHO YIIOTPEOU HHCTUTYT MpeMeliiaja ako 3a TO I0CToje
ycnoBu.ITomito je pasiior 3acHHBamba PajHOT OJHOCA 3aIOCIICHOT HhEroB
pan mojpasymeBa ce Jia y KOHKYpPEHIIMjU TpuiiarohaBama yroBopa o pamy
IPOMEHEHUM OKOJTHOCTHMA TPUMAapaH je IUJbY HEroB ONICTaHaK Yy TPaBHOM
caoOpahajy.yY omHoCy Ha packuj yropopa o pajy Ha OCHOBY JUCIIO3HIIH]C
jemHe cTpaHe-OB/Ie MOCIIO/IaBIa IPEAHOCT Tpeba JaTH MPUMEHH HHCTUTYTa
MpeMelnTaja 3arocieHOr KOju Cce je Hallao y OBOj CHUTYyalluju Ha JIpYyTH
oarosapajyhu mocao.

2. IMocnomasari ce He MOYXKe MO3UBATH Ha MOTpede mociia Kao pasJior 3a
npUMeHy MpaBuiia U3 oapende wiana 179 cras 5 Tauka 1. 30P kanga 3axTeB
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norpede Moxxe OUTH OCTBAPEH Y3 HCTOBPEMEHH OINCTaHAK yTOBOPa O paay
:MPEMEIIITajeM 3aM0CICHOr Ha IPYTH OroBopajyhu mocao.

3. Kaga ce ompenba wiana 179 craB 5 tauka 1. 3akoHa Tymauu
ATOMUCTHUYKH TaJla Ce T'yOU U3 BUJIAa OHOC U3Mel)y MHCTUTYTa IpeMeliTaja
300r nmotpede u OTKa3za 300r MpecTaHka MoTpede 3a pajioM 3aroCICHOT.
Huje 3akoHCKH pa3nior Ha3HAYCHUX HOPMH JIa c€ U300p MPEenycTH OJUTyIN
NOCJIOJIABIIa KAo jeJlHEe O YTOBOPHHUX cTpaHa. ToMe y MPHIIOT U TO IITO KOJ
WHCTHTYTa MIPEMeEITaja Hije rmpecTaa norpeda 3a pagom 3amnocieHor Beh
CaMo 3a /erOBUM paJioM Ha oipel)eHoM mocity. 3aKOHCKH pasJior OBOT pelleka
je MPeIHOCT PEeBHU3HjH YTOBOPa O paay y OJHOCY Ha HEeroB 0Tkas.t

5. Tome y mputor HEKa MOCITYXHU U peliekhe u3 ofapende wiana 155
craB |1 Tauka 5. 3akoHa mpema KOjoj HOPMH :IPOrpaM Caap:Ku Mepe 3a
3arolJbaBamke: MPEMEIITaj Ha IpYTe MOCIOBE, paJi KO APYTor MOCIoIaBIa,
npeKBaTuuKanja uin JokBanuduKaimja, HEMyHO pagHO BpeMe alld He
Kpalie 071 OJOBMHE TYHOT PaJHOT BpeMeHa U J[pyre Mepe.

Paszior na ce oBzie pagu 0 mpectaHky noTpede 3a pajJoM 3aMoCIeHOT
3aHeMapyje Jia je y caJpikaj Mepa 3a 3aIollJbaBarkhe CBPCTAH j& U IPEMEIIITA]
Ha Apyre nociose. To je jour jefan pasyior y KOPUCT PUOPUTETA TPUMEHE
WHCTHTYTA IpeMeliaja y OJIHOCY Ha OpKa3 yroBopa o pajy 300r BHIIKA.

3anocieHoM BUIIIKY ce Takol)e Kao Mepa 3aIol/baBama MOXKE IIOHY TUTH
Jla pajy ca MOJIOBUHOM ITYHOT PaJHOT BpeMeHa. Y OCTaJMM CllydajeBuMa,
aKo je 3aIl0CIICHN 3aCHOBA0 PaJHH OJIHOC Ca MYHHM PaJHUM BPEMEHOM, HE
MOJKE Ce MOHYUTH JIa Pajii Ca HEMYHUM PaJIHUM BpPEeMEHOM’.

3. Yci10BH 32 IpUMeHY KpUTepUjymMa 3a
peliaBame BUIIKA 3aM0CJIeHUX

IIpumena kpuTeprjymMa Kox yTBphrUBama BHINKA 3aIIOCICHUX HHUjE
yBeKk mpucyTHa. [IpeaxoaHo mo muUxoBe mpuMeHe Hehe pohm y cirydajy
JO0OPOBOJEHOT BUIIIKA K20 O0JIMKA Ay TOTOXOHOT HAuMHA MTPeCcTaHKa oTpede 3a
paJioM 3arocieHor.To je cuTyaliyja Kaja 3armociaeHu M0 MO3UBY YNHU TOHYY
ITOCIIONABITY Ja OyIe M3JIOKEH pacKuIy pamHo(QyHKITHOHAIHE Be3e 300T
npectanka nmorpede 3a meroBuM pagoM. OBie Takohe purypupa mpectanak
moTpebe Kao pasiior 3a pacKu paaHOGYHKIIHOHAIIHE Be3€ CaMo IITO j¢ HAYMH
Ha KOjH JI0 TOTa JI0JIa3u J0OPOBOJHaH-0CTBAPY]jE CE Y3 000CTpaHy CarilacHOCT

8 Bunern onpendy wiana 133. 3axona o odnurannonnm ognocuma(Ciysxoenn et COPJ”,
br. 29/78, 39/85, 45/89, 57/89, “Cyx6enu nuct CPJ”, br. 31/93, (22/99, 23/99, 35/99, 44/99).
V¥ tekcry: 300.

9 MHctu cTaB ce 3actyna y y Munubsersy MUHHCTapCTBa pajia, 3alolbaBamka U COLUjallHe
nommtuke, 6p. 011-00-00389/2005-02 oxx 30.6.2005. ronuse.
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TIOCJIO/IaBIIa U 3ATIOCIICHOT a HE jeTHOCTPAHO Ha WHHUIIMjATUBY MOCIOIaBIIA.
[Tpu ToMe HUje OUTHO | JIa JTH j€ MOCIIOAaBaIl YYMHHO OHY Ty Ha HCTY TEMY, a
3aI0CJICHH YYHHHUO FheH MPUXBAT MM 00paTHO. BUTHO je 1a ce pacKu pajHor
ofiHOCa 300T MpecTaHka MoTpede ocTBapyje Ha OCHOBY HBUXOBE 000CTpaHe
CarJlaCHOCTH.

Takohe y ommrreM pajaHo mpaBHOM pexxkumy PemyOiuke CpOuje na
Ou JIOILIO 10 IPUMEHE MepuJjia CENeKIlHje MOTPeOHO je Aa Cy MPEIXOTHO
UCITYH-eHH O/lpel)eHn KyMyaTuBHH ycioBU. To cy:

- Ilorpeba ma ce 3amociieHH W3JIOKH KOHKYPEHIUJU ca APYTUM
3aMoC/ICHUM KOjU pajii Ha UCTHM MocioBuMa./lo muxoBe nmpuMeHe Hehe
Johu KaJia IOCTOjU CaMo je/laH 3aIoC/ICHH Ha IMOCIIOBUMA Y OJJHOCY Ha Koje
je mpectana nmotpeda . Taga Hema pasiora 3a yIopeaIHO BPEIHOBAILE, jep
HeMa BHIIIE 3aM0CICHUX KOjH pajie Ha HCTUM IMOCIOBUMA.

OBzie OM OMOHEHT MOTao Jia MPUTOBOPH JIa U Tajia Tpeda M3JI0KUTH
3aM0CICHOr MPUMEHN KpUTEpHjyMa KOjU Ce je Halllao y OBOj CUTyaluju
ca 3aloCiICHUMa KOjU pajie Ha JAPYTHM IOCIOBHMA IJie HUjE JOILIO JI0
peAyKIHje a 3a Koje OH Takol)e UCIyHaBa YCJIOBEe - OlroBapajyhu mocao.
[Morpenrxo, jep MOCIOBY Ha KOjUMa paJid 3allOCJICHH y OJJHOCY Ha Kora ce
3axTeBa BPEIHOCHO ymopeheme HuCy 3axBalieHH Ha3HAYEHUM MPOMEHaMa
u3 oapende wiana 153 crap 1. 30P. O Tora Tpeda pa3iMKOBaTH Cy4aj Kaja
Cy YKUHYTH ofipel)eHH OpraHHM3aIlMOHU OOJIMIIM ajiu je ocTaja morpeda 3a
MIOCJIOBUMa KOje je 3ar0clieHH 00aBJbhao, MOIITO OHK | J]aJhe MMOCTOje aJv cajia
y HOBOOPI'aHMW30BaHOM JieNly mpoiieca pana.Tama y CyIITHHH 32 lHXOBUM
o0aBibarkbeM HUjE MpecTaja norpeda camMo je TPOMEHhEH OpraHU3aI[MOHN
00JIMK y KOME C€ OHU CTBAPHO 00aBJbAjy.

- Ucnymenn yciioBH KOju Cy MaTepHjaiHa MPETHOCTaBKa 3a JIOHOIICHe
nporpamMa peliaBama BHUIIKa 3arocieHuX. [Iporpam peliaBama BHINIKA
3aMOCJICHUX je constitutio sine qua non 3aKOHUTE MPOIEAypPe OTKasza
yroBopa o paJly U3 OBOI' pa3jora, ajii He yBek Beh camo oHa kaja je ped o
BesiukuM nmpomenama.Ha To yniyhyje onpenda unana 153. 30P. MarepujaiHa
IPETIOCTaBKAa 33 HErOBO JIOHOIICHE je MpecTaHak morpede 3a oapehenum

10 O Tome m oBa cyncka omiyka: “ TyxeHnu Huje Ouo y o0aBe3u Ja JOHEcCE Mporpam
pelraBama BHIIKA 3aIIOCICHUX Yy CMHCIy wWwiaHa 153-156. 3akoHa o paxy W TYKXHJBH je
ncrutahena oTIpeMHUHA y cKiIagy ca wianoM 158. oBor 3axona. Ilopen Tora, y curyanuju
Kajia Cy IOCJIOBH yCJEJ OpraHH3alOHUX IIPOMEHA YKHHYTH, a Ha KOjUMa je OO0 BHIIe
3aI0CIICHNX, MOCIIOAaBall je y 00aBe3H Ja NMPUMEHH Mepwia M KpUTepujymMe Kako Ou Ha
OCHOBY IbHX MOTAo0 Jla YTBPJIH KO je OJ] BHIIE 3aIIOCICHUX TEXHOJIONMIKM BHUIIAK, IITO KOJ
TY)XWJbe HHje OHO cilydaj jep je TyKHJba Owia jeJMHH HM3BpPIIMIAI Ha MOCIOBHMA KOje je
o0aBJpalia U KOjH Cy YKHHYTH, I1a Ty)XEHH HHje Ono y o0aBe3n Ja IMPHUMEHU KpUTEPHUjyMe
nponucane [IpaBmiaukom o pany..”(U3Bon u3 Ilpecyna BpxosHor kacaruoHor cyna, Pes2
759/2015 ox 17.11.2015. roguue).Omtyka je o6jaBibena y Cyackoj npakcu Paragraf lex.
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OpojeM 3arocieHnx Ha HeoapeheHo BpeMe MEpeHO MpemMa yKyImHOM Opojy
3amociieHuX y ex lege mpomucaHom Bpemeny''.Ta obaBe3a mocToju 0e3
003upa Ha yKyIaH Opoj 3amociieHUX Kajia rmocioiasal yTpau aa he pohn
JI0 IpecTanka norpede 3a pajoM HajMambe 20 3aN0CIIeHIX Y OKBHPY MIEpUOa
on 90 mana, 3 pasnora HaBEJCHUX y CTaBy l. OBOT ujlaHa.

OBO HOBO pelIeke HITje MOCEOHOCT MpoLielype YTBphBarba pecTanka
norpebe 3a pajoM 3arociieHOr y palHoMm mnpaBy PemyOnuke CpoOwje.
HcroBpcHa peniewma NpUCYyTHA Cy U 'Y PAJHOM IIpaBy y peruony. Ilokaxxumo
TO Ha YNOPEHOj aHAIIU3W HEKHX PeIlIetha:

Onpenoda unanna 93.ctas 1 u 2 Tauka 2 3akoHa o paxy Peryonuke Lpue
lope unju je Hacnos:IIporpam ocTBapuBama Mpapa 3aloCACHUX 332 YHjUM
je pamom mpecrana norpeda nponucyje: [Iporpam u3 craBa 1 oBor unana
CaJIp)K¥ HapOUYMTO:KPUTEPHjYME 32 YTBpPHHBarhE 3aMOCIICHUX 3a YHJUM j€
pajsom mpecrana notpeda. OBaj MporpaM YHjH je elIeMeHaT U KPUTEPUjyMH
3a yTBphHBamkE 3aM0CIICHUX 32 YHUJUM j€ pajioM IpecTaja norpeda JOHOCH
Cce IoJI UICTOBPCHUM YCJIOBUMA a 00aBjelITeHhE MOCIIOIaBall KOjH yTBPIN
na he nohu no mpecranka noTpede 3a pajgoM HajMarmbe 20 3aMOCICHUX Y
nepuony ox 90 mana, 6e3 003upa Ha yKymnaH Opoj 3amocieHUX, J0CTaBIba
CHHJIUKATY, OTHOCHO TIPE/ICTABHHUKY 3aIOCICHUX 1 3aBOY 3 3aI0lIJhaBambe
Hpue I'ope (y maspeM TEKCTy: 3aBOM)-apryMeHaT u3 oapenoe umana 92 oBor
3aKoHa'’.

Y teopuju ce npumMeliyje 1a KOJICKTUBHO OTITYIITAHE 3aXTEBa JIOHOIICHC
Ha3HAUCHOT MPOrpaMa U y leroBOM Ca/Ip)Kajy UCKazaHuX kputepujyma Taj
nojam 1o Aeununuju u3 Ynycrsa Casera 0poj 98/59 oz 20 jyna 1998 roqune
je OTIyIITame 3aM0CIeHIX O]l CTPaHe MOCIOaBIa y oapel)eHOM BpeMEHCKOM
nepuoay W 3a ojapeheHu, MUHUMAIHU, Opoj 3amocieHux oOyxBahieHux
KOJICKTUBHUM OTIyIITameM.” VicTe erneMeHTe 3a HjeroBy AeDUHHUIIN]Y
kopuctu u J{upexrupa Beha 98/59 /E3 o 20 jyna 1998. Koa manux mpomeHa
,,OB3j TIOCTYTIAK je Marbe CI0KE M KpaTkoTpajan‘ .4

Bumak ce ojiHOCH caMo Ha 3aT0CIIeHe KOjH ¢€ HaJla3e y paJIHOM OTHOCY
3acHOBaHOM Ha HeoapeheHo Bpeme. To 3Hauu J1a 3aOCIICHH KOjH CY Y PaJIHOM
oJTHOCY Ha opeleHo BpeMe He Mory OMTH M3NokKeHHu BUIIKY.He mMory jep je
notpeda 3a 3aCHUBAKE HUXOBOT PAJHOT OJIHOCA BPEMEHCKH OI'PaHUYCHOT

11 Bwupern ogpenOy wiana 153.30P.

12 Bunern onpendy unana 93 u 92 3axona o pany Peny6muke Lipue Tope( “CryxOenom
macty LI, 6p. 49/2008, 26/2009, 59/2011, 66/2012 u 31/14) Y Tekcry:30P PIII.

13 Bupern nornynuje I. O6panosuh M. Jesruh:3Hauajun acriexTn pagHor npasa EBporicke
yuauje beorpan, nenembOap 2008. ®onpanuja Fridrih Ebert Pernonamum nrpojekt pamHu
OJTHOCH 1 COLIMjaJTHU JHjaIor y jyroucTodHoj EBporm ctp.44.

14 Ha o ykasyje u b. Jly6apna uctu u3Bop ctp.575 .
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Tpajama.Ha To noncehajy ciydajeBn nmpomnrcanu oapendoom uiana 37. 3akona
KOjU aKTUBUPAjy MpaBHY JOMYIITEHOCT OBE BPCTE pajiHOr onHoca. Tome y
npuJior u oapeada umana 153. 3akoHa Koja Kajia rOBOPU O YCIOBUMA 3a
JOHOIICHE TPOrpama 3a peliaBamke BUIIKA 3aOCICHHX TOBOPH UCKIBY YHBO
0 3arociieHnMa y paJIHOM OJHOCY Ha HeoapelheHo Bpeme.Y TOM 3Hauewy
U moyeTHU (parmeHar u3 craBa 1. oBe HOpMe Koju Tiacu: [locnogasair
je Ay’KaH Jia JIOHece MpOorpaM pellaBama BHUIIKA 3armociieHux (Y JajbeM
TEKCTY: IIporpam), ako yTBpAH 11a he 300r TeXHOMOMKUX, EKOHOMCKUX FITH
OpraHu3alMoOHUX IIPOMEHA Y OKBHPY niepuoa o 30 maHa ohu 10 mpecTaHka
notpebe 3a paJioM 3anocieHux Ha Heonpeheno Bpeme.McTo3HauaH ce mojam
KOPHUCTH U 'y OCTAJIOM JIeTy cajJprKaja OBe HOpMe IIPU FOBOPY O 3aIll0CIICHUMA
yuju Opoj Tpeba y3eTH 003Up MPH OIJIYIH JIa JIK j& JIOHOIICHE Mporpama
peliaBama BUIIIKA 3aMOCIICHUX eX lege 00aBe3Ho miu He."

VY ofcycTBY IporpamMa peniaBarma BUIIKA 3aM0CICHUX Ka/ia je ’beroBO
JIOHOIIIEEe 00aBE3HO y MPUCYCTBY aJITEPHATHBHUX MPETIOCTABH U3 Ofipe0e
yiana 153. 30P Huje ocTBapeHa HY)KHA MaTepHjaiHa MPETIOCTaBKa Ja ce
3aIoCJICHH YTBPIU Kao BUIIAK.'®

4. Ilporpam pemiaBama BUIIKA 3aM0CJIEHUX U KPUTEPHjyMH

IIporpam perraBama BHUIIIKA 3aIOCICHUX CaJAPKH KPUTEPHjyME 3a
yTBphuBame Bullka 3anocicHux. Ha to ynyhyje onpenba unana 155 cras 1
tauka 4.3akona.lIpema Toj Hopmu:IIporpam HAPOUUTO CAIAPIKU:KPUTEPHU]YME
3a yTBphuBame BullKa 3amnocieHux'’. [IppuMeHOM pasiiora CynpoTHOCTH Y
TyMauerwy OBE IIPaBHE HOpME JOOMja ce W HEraTHBAaH OJIOBOP Y IMOTJICAY
onamthema (popMaTHUX U3BOpA MpaBa Ja y MPUCYCTBY KPUTEpUjyMa U3
IporpaMa Mpomnuiry Mepuia cenekirje.OHn Bake 3a CBE 3aI0CIIeHe KO
HCTOT MOCJIOAABIIA KOJU CYy C€ HAIILIM Y KCTO] KOHKPETHO] CUTALIUJU-TTOTPEOH
Ja Oyly M3JI0KECHU KOHKYPEHIIHjU TMOMITO pajiHe Ha UCTHM TOCIOBHMA Ha
KOjHMa je JIOIILIO JI0 TIepCcoHaiHe penykiuje. Kputepujymu cy metos uzbopa
BHUIIIKA 3aMOCJICHUX.

IIporpam Baxu ad hok camo 3a KOHKPETHO peIIaBame BHUIIKA
3aIlOCIICHHX T1a 3aTO YTBP)HUBaKE BHIIKA 3aMI0CICHUX Y BbErOBOM CaJIpiKajy
JICJIyje caMO 3a KOHKPETHY CUTYallUjy Koja IOCTOjU y oape)eHOM MepHomy.
YTBpheHu KpuTeprjyMu HCIPILBY]y CBOjy IPUMEHY CaMO y OJHOCY Ha TY

15 Hcro u oxpenda wiana 10 3akona o oxpehuBamy MakcHMaaHOT Opoja 3alOCICHUX y
nokasHoj camoymnpasu(,,Ci.macauk PC“ 6poj 104/2009).

16 O Ttome ce u3jammasa u [Ipecyna BpxoBHor kacammonor cyma Pes2. 1494/10 on
27.05.2010 rognsue.

17 TI. JoBanoBuh:Pagno mpaBo, Cenmo u3MemeHO U JonymeHo u3name Hosu Can 2015
ctp.220.
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curyanujy. To 3Ha4M J]a Ta MEpHUJIa CENICKIINje He MOTY MMaTH KallalluTeT Jia ce
MPUMEHE M Ha HOBO HacTaJjie Oyayhe cuTyaiuje.3a HOBO HaCTaJly CUTyaIujy
BpEIY HOBH IIPOTpaMm peliaBama BUIIKA 3aIIO0CIICHUX U Y FbeTOBOM CaJIpiKajy
WCKa3aH! HOBO YTBpPhEHU KPUTEPH)YMH.

OBHU KPUTEPHUJYMH 3aTO UMajy TMEPCOHATHO TEPUTOPUTHH]AITHO U
BPEMEHCKO OTPaHUYCHE-FbUXO0BO JICJCTBO IMMUTHPAHO j€ BAXKEHEM MPOrpaMa
pelaBama BUIITKA 3aNOCICHUX.

CiioBo 3akoHa He jaeduHuUIIe BpCTy KpuTepujyma.To 3Haum ja je
Ha/IJIS)KHU OpTaH Mocio/aBia cio0oian y n300py KpuTepujyma celeKimje
y3 3aKOHCKY 3a0paHy Kopuihema HeJJOMYIITEHUX MEpHIIa Y CMHUCITY openoe
yiana 147. 30P."® Ha ciio60/1u mocoasiia y yrBphuBamy KpUTEpHjyMa OCHM
HA3HAYCHHUX HEI03BOJHCHHUX MEpHUJIa CelieKIHje U3 onpende unana 147. 30P
HHCHCTHPA CE U Y TEOpHju’’.

VY Teopuju ce Kao JONMYMITCHH KPUTEPHjYMH HABOJIE YCIEITHOCT y
paay, IMOBHO CTame M IyXXHHA pajga Ko mocioaasia.’’ CBaku 0J] OBHX
KpHUTEpHjyMa Harjacak craBiba Ha ofpelennm Bpenanoctuma. To cy pesynraru
pajia, ColMjaHu KpUuTepujyM u BepHocT.[lo3uTnuBHO pajiHo npaso PenyOinke
CpOuje He BpIITH BHXOBY MHIMBUIYaIU3aIH]y 114 3aTO MPOITYIITA MOCIOAABILY
na y npodpaMy MCKake BUXOB U300p U Jia OJIpeId IPUOPHUTET Y FbUXOBOM
Mel)ycOOHOM OJTHOCY y CIIyuajy Jia KOPHCTH BHIIC PA3JIMYUTHX MEpuiia
CeJIeKIIM]je OJTHOCHO J1a UCKaXKe IbUXOBO KYMYJIATHBHO JIEjCTBO.

[MomTo ce mporpam He JIOHOCH Kajia 3a TO eX lege HUCY HCITYHCHH
MIPONUCAHM U 10 KapaKTepy aJTePHATHBHH YCIOBH Y HbUXOBOM OJICYCTBY
npuMeHa KpuTeprujyMa KoJl ofpehuBama BHIKa 3anocieHux Hehe OuTH
obasesna. 2! Caapikaj oBe mpaBHe HopMe moziceha a he mporpam pemaBarma

18 TIlpema oxmpen6u wrana 147. 30P: Kpurepujym 3a yTBphuBame BHIIKA 3all0CICHHX HE
MOXe J1a Oy/ie OJICYCTBOBAm:E 3allOCIICHOT ca paja 300T MpHUBpEMEHE CIPEYEHOCTH 3a pal,
TpynHOhe, MOPOIMIECKOT O/ICYCTBa, HeTe eTeTa u nocedHe Here aerera.O Tome 1 oBa Omnyka
VYerasHor cyna: ,,[lonasehu on u3noxxeHor, YCTaBHU CYII je OLICHHO Jia je OCIopeHa onpeada
uiiaHa 2. Tauka 4. KolekTHBHOT yroBopa HecariiacHa ca wiaHoM 157. 3akoHa o pajy, KojuM je
H3PUYUTO IPOMHCAHO 2 OJICYCTBOBAKE 3aIIOCICHOr ca paja 300T MPUBPEMEHE CIIPEUCHOCTH
3a paJi He MOXe OUTH KPUTEPHjyM 3a YTBphHBarbEe BHIIKA 3armociicHuX. OCIOpeHOM 0peiooM
ce, 110 OLIEHM YCTaBHOT Cy/ia, HapyllaBa M YCTaBHH IPHHINN 00aBe3He CarIaCHOCTH OIIIITET
aKTa ca 3akoHOM u3 wiana 119. craB 3. Ycrapa. (Omnyka YeraBHor cyna PenyOnuke Cpouje
MY 06poj 158/2004 ox 14. anpuita 2005. roaune, o0jaBibena y “Ci. mmacauky PC”, 6p. 49/2005
ox 10. jyna 2005. ronune).

19 3opan M.MBomesuh u M. MBomesuh Komenrap 3akoHa 0 pamy, Ipyro M3MEHEHO H
JoNyHeHo n3name, Ciyxoenn racauk 2007, crp.287.

20 II. JoanoBuh:PajHO mpaBo IIecTo M3MEmEHO U JomymeHo u3name Hosu Can 2012
crp.214

21 TIlpema canpxkajy te Hopme:IlociomaBarn je xykaH aa JIOHece IIpOrpaM pellaBamba
BHUIIIKA 3aI0CIeHUX (y JajbeM TEKCTy: Iporpam), ako yTBpAHM Aa he 300T TEeXHOJIONIKHX,
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BUIIIKA 3aII0CICHUX W30CTaTH KOJl MaiuX npomeHa.To 3HaYW ja Taja He
MIOCTOjU 3aKOHCKa Hapea0a 3a MpUMEHy KPUTEpHjyMa y Ha3Ha4eHO] HAMCHH.
Camo je noz; ycioBuMa u3 oapeade wiana 153 30P nocionasail y onmrem
PAaaHOIIPABHOM PEKUMY JYKaH Jla IOHECE HA3HAUYECHU MIPOrpaM U IIPUMEHU
Kputepujyme 3a oxpehuBame Bumika. Op Tora MOCTOjU HM3y3eTaK Kao
HaIpUMep KO 3aII0CIICHUX KOJH CY Y PaJIHOM OJTHOCY Y YCTaHOBH 00pa3oBarma
u Bacniutama.Ha to ynyhyje onpenba unana 131. 3akoHa o ocHOBama crcrema
o0Opa3oBama 1 BacllMTamka Koja IMPOIUCYje Kajia ce 3al0CICHHU KOjH je 0CTa0
Hepacniopelen npey3uma ca imcte 3a npey3umame’” Tama ce npumemnyjy
kputepujymu onapeheru oxapendom wiana 33/4 IToceOHOr KOJECKTUBHOT
YTOBOPOM 3a 3aI0ciieHe Y OCHOBHHUM W CPEIHUM IIKOJIaMa U JIOMOBHMa
yueHHKa>.

3aKOHCKH Pa3Jyior KOjU je ONPESIHO MPOrpaM pellaBarma BHIINKA
3aroCJIeHUX Kao MEpoJiaBaH U3BOp HA TeMYy YTBphHBama KpUTEpHjyMa Y
OIIITEM PaJIHO MPABHOM PEKUMY je TO IITO MEpHiia celekije Tpeba na
OJIrOBape CTBapHHUM 3aXTEBUMa ITOCIIOJABIA 3a OJroBapajyhum nuzoopom.
Panu Tora ce y oBoj mpouenypu yuemrhe caBera W TpeICTaBHHKA
3aM0CICHUHUX CBOJIM Ha (hOPMY KOHCYJITAIM]C U 00ABCIITEHA TJIC j& HhUXOB

SKOHOMCKHX WJIM OpraHHM3allMOHUX IIpOMeHa y OokBHpy mnepuoma on 30 mana mohu 1o
IpecTaHka 1orpede 3a pajJoM 3arocieHHX Ha HeoapeheHo Bpeme, M TO 3a HajMmame:l)
JIECeT 3aM0CJICHNX KOJI II0CIIO/IaBIa KOju MMa y pajHoOM oxHocy Buie o 20, a mame o 100
3anociieHnx Ha Heoxpeheno Bpeme; 10% 3anociieHUX Ko MOCIIOAABIA KOjU MMa y PaJHOM
onHocy HajMame 100, a majBumre 300 3amocieHux Ha HeoxpeheHo Bpeme; 30 3amocieHnX
KOJI IIOCIIO/IABIa KOjU MIMa Y pagHoM oxHocy npeko 300 3amocineHux Ha HeonpeleHo Bpeme.
[Iporpam je my»xaH 1a JOHECE U MOCIOaBall Koju yTBpAu 1a he nohm 1o npecranka norpebe
3a pajoM HajMame 20 3armociIeHnx y okBHpY mepuoza ox 90 naHa, u3 pasjora HaBeJCHUX y
craBy 1. oBor wiaHa, 6e3 003upa Ha yKyInaH Opoj 3aI0CICHUX KO MOCIIOAABIIA.

22 Ilpema ompen6u umana 131 3akoHa 0 OCHOBaMa CHCTeMa O0pa3oBamba W BaCHHUTamba
(Cnyarcoenu enacnux PC”, 6p. 72/2009, 52/2011, 55/2013, 35/2015 (Aymenmuuno mymauerve),
68/2015, 62/2016 (Oonyka Yemasnoe cyda): 3an10CICHH KOjH je Y YCTAHOBHU Y PAJIHOM OJTHOCY
Ha HeonpeheHo Bpeme, a ocTao je HepacHnopeheH min uMa cTaTyc 3aloC/ICHOT ca HEelyHUM
paJHUM BpPEeMEHOM Ha OCHOBY wiana 137. ct. 2. m 3. oBOr 3aKOHa, OCTBapyje IpPaBO Ha
IIpey3UMarbe CTaBJbakheM Ha JINCTY 3al0CIICHHX ca KOje Ce BPIIN Npey3uMarbe.

Jlucra u3 craBa 1. oBor wiaHa yTBphyje ce 1o 15. aBrycra 3a cBaKky HapeiHy LIKOJCKY
TOJMHY, Y OKBHpY IIKOJCKE yIpaBe IO jeJMHHIIAMa JIOKAJIHE CaMOyIlpaBe, a Ha OCHOBY
IIpUjaBa ycTaHOBA O 3aIlOCICHIMa KOjH MMajy IIPpaBo Ha Ipey3uMamse. [IpaBo Ha npey3nmame
0CTBapyje ce CIIopa3yMoM, Y3 CalJIaCHOCT 3aII0CIICHOT.

VYeraHoBe MOTy W3BPIINTH M Mel)ycoOHO mpey3nMame 3arociIeHHX Ha HeozpeheHo Bpeme,
Ha ofroBapajyhe mociose, y3 IpeTX0oIHO MOTIIHCAH CIIOPa3yM O Ipey3UMarmy y3 CarIacHOCT
3aI0CJICHUX, aKO j€ pa3iifKa y MPOLEHTY BUXOBOT PaHOT aHTa)XoBama Mama of 20%.
3arocieH KOju ce Ipey3rMa Mopa Jia UCITyHhaBa yCIIOBEe 3a IOCIIOBE 3a KOje ce Ipey3uMa.
23 Bupetn onpenbe 33/4 ITloceOHOT KOJEKTHBHOT YroBOpa 3a 3alOCIICHE y OCHOBHUM H
CpeIBUM IIKONIama u joMoBuMa yueHuka( ‘Cryocoenu enacnux PC”, op. 12/2009, 67/2011,
12012
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CTCIICH yTHuaja Behu KOA KOJICKTHBHOTI' OTIIylITamka U TO IMPHUMAapPHO Ha
corjarHoM TTany.?* OBo pererse mpatu oapendy wiana 29 Pasumnpane
COI[MjaJTHE TIOBEJbE KOja y CIy4ajy KOJICKTHBHOT OTHYIITamka Hariacak
CTaBJba Ha MpaBy Ha HH(OpMaIHje 1 KOHCYITanujy. Koj BemuKux mpomeHa
MOCJI0/IaBall KOHCYJITYje paJHUYKe MMPEICTaBHUKE, OJIATOBPEMEHO U Tpe
HEro mTo ZIOI'_)C 10 KOJICKTHBHOT OTHyIITaka O HAYUMHY U CPpCACTBUMaA Jia
ce n30erHe KOJICKTHBHO OTIYIITAmhE WM OCTBAPH OTPaHHYABaIE TaKBE
nojaBe U yOJaxe mbeHe MoceanIle, Ha MpuMep, yBol)emeM oarosapajyhnx
COIMjaTHUX Mepa, HAPOUUTO ca IIHJbeM MpepacnopelhuBarmba Ha ipyra pajHa
MecTa MU TTpeKBaTH(OUKAIM]OM 3aHHTEPECOBAHNX PaIHUKA IIITO j€ 3aBPLUIHU
¢dparmenar ose Hopme [ToBesbe. 2 OBa KOHCyNITaIH]ja ce pemMa JJupekTuBu
98/59 /E3 on 20 jyma 1998 onnocu u Ha kputepujyme. Ha to monceha n
OBaj HeH cajapxkaj :Jla Ou ce mpeacTaBHUNMMA paJIHUKa oMOTryhuio na
J1ajy KOHCTPYKTHBHE MPEJJIOTe, MOCIOABIN CY UM ITY>KHH MPABOBPEMEHO
TOKOM CaBETOBama:M TO JIATH CBE MOTPEOHE MOJATKe M Yy CBAKOM CIydajy
00aBECTUTH UX MHUCAHUM ITYTEM O MTPEIIOKEHUM KPUTEPHjyMUMa 32 0J1a0np
paJHUKa KOjUMa Ce 0TKa3yje Kao BUIIKY Y OHOj MEPH Y KOjO] HAIIMOHATTHO
3aKOHOJIABCTBO WJIM TIpaKca J1ajy 3a oBiamhemhe MoCcI0AaBIly

5. IlpumMeHa KpUTEpPUjyMa U KOJIEKTUBHU YTOBOP

OBzie ¥ iuiieMa Jia Jiv OIIIITH, OJJHOCHO MTOCEOHH KOJICKTHBHH YTOBOD
KaJla je M130CTao Mporpam peliaBarmba BUIIKa 3alI0CICHUX U aKO CY UCITY FheHU
ex lege ycioBu 3a BETOBO JOHOIICHE MOXKE OUTH MEpOAaBaH Ja MPOIHIIe
MepuJia celeKInje y Ha3HaueHoj HameHu. OBO OrpaHHUYCH:E Y MOTJIeY BPCTe
KOJICKTUBHOI' YIOBOpa pe3yJTaTt je YUBHULC IITO KOJICKTHUBHU YIOBOP KO
MoCJI0/IaBIa He MoXe OUTH MepoiaBaH (GopMaiHi H3BOP IpaBa Ha OBY TEMY.
Hemooxe jep je Taza MepoiaBaH MCKJbYYMBO IPOTPaM pellaBama BUIIKA
3aIOCIICHUX Ka0 aKT KOju BaXKH caMo 3a Ty CUTYyalujy. Pazmor 3a To je mro
je 'y emuciy oapende wiana 155 cra 1 Tauka 4 30P uckiby4rBO mporpam,
KaJla Cy UCITyH-eHe IIPETIOCTaBKe 3a HEr0BO JIOHOMICH-E 13 ofipeoe yinana 153
OBOT 3aKOHa, MEPOJIaBaH Jia 1MoJ ex lege NepUHUCAHUM yCIOBUMA MTPOITUIIIS
KpUTEpHjyMe pajiu yTBphrBama BUIIKA 3aMOCICHUX.

24 O tome cBemoun u onpenda wiana 155 cras 2. 30P koja npomucyje: [locionasar je
Jy’KaH Jia peJuIor IporpaMa JOCTaBU CHHMKATy U3 WwiaHa 154. oBOT 3aKoHA M peIryOiIHiKoj
OpraHu3aljH HA/UIEKHO] 3a 3alolljbaBarbe, HajKacHUje ocaM JaHa oj AaHa yTBphuBama
IpejyIora nporpama, paiy 1aBama MUIUbEHHA.

25 II. JoBanosuh om nut.Ha cTpanu 220 HaBoxu:“CBpxa JOCTaBJbama IPeAIora Iporpama
jecte mopubaBbarke MUIUBEHHA, IPEUIOTa U CYrecTHja Of CTpaHe HAaBEACHOT CHHIWKATa W
ciry0e 3amnoIbaBama.

26 O ToMe M OBO ¥ €aJia aKTYeITHO MUIIUBbEHhE: 3aKOoH Ipe/iBula mTa ce He MOXKE YTBPIAUTH
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[penynrTeHo je mociaonaBily y OMIITEM PaJHOINPABHOM PEKUMY 1a
y MporpaMy YTBpIW KpUTEpHjyMe Y Ha3HaYeHO] HaMeHH.To je uckazaHo
y HaBesieHUM HopMmama 30P u y HazHaueHo] [IupekuBH KaJla cC TOBOPH O
MEpPUJIMMA CEJICKITUje YIIOTPeOOM HCKa3a :y OHOj MEPH Y K0jOj HAIlMOHAITHO
3aKOHOJIAaBCTBO WJIM IpaKca Jiajy 3a opnamheme nocioaasiy.Mehytum, kana
Ce MepHJIa CeNIeKIINje yTBPAE 0AroBapajyhoM HOpMOM MOCEOHOT KOJICKTHBHOT
YTOBOPA UITH OMIITET KOJIEKTHBHOT YTOBOpA TaJia je TO Y OJICYCTBY ITporpama
MPaBHO BpPEHa HOpMa Ha OBY TEMY y IIpaBHOM cao0Opahajy moj| yclioBoM aa cy
3aTO UCITyheHEe MaTepHjaTHE TIpeTIocTaBke u3 oxpeade uiana 153.30P.Tauno
je Jla 110 CJI0BY 3aKOHA ITPOrpaM pelllaBama BUIIKA 3aTI0CICHUX MEPO/IaBaH akT
Jla TPONUIIE KPUTEPHjyME IITO JIEPOTHpa Ha TY TeMY KOJIEKKTHBHH YTOBOD
KOJI TTOCTIO/IABIIa, AT Y FeTOBOM OJICYCYCTBY KaJia Cy UCITYE-CHH YCIIOBH U3
onpenode wiana 153 30P Hema cMeTHHU 1a ce TPUMEHHU HEKH O] Ha3HAYCHUX
KOJICKTHUBHUX YroBopa. Tome y Ipuior HaBeauMo TpH Ipo:

a) CJIOBOM 3aKOHa TO HHje 3a0parbeHO;

0) y 3aKJbyYHBaby OBHX OIIITUX aKaTa y4eCcTBYje MOCIOaBall IpeKo
CBOJUX IIPEJICTABHUKA WIJIM UM TPUCTYTIA;

11) OBU KOJIGKTUBHH YTOBOPH C€ HEMOCpeIHO MpuMeyjy.Ha To ymyhyje
onpenda unana uiana 226 crta 1. 3akoHa KojoM je mponucano:OnmTH u
nocebaH KOJEKTHBHH YTOBOP HEMOCPEHO Ce MPHUMEmbYjy B 00aBe3yjy cBe
MIOCJIOJIABIIE KOJU CY Y BpeMe 3aKJbyUHBamba KOJIEKTHBHOT YTOBOpa YIaHOBU
yIpyKema MociIoaBaa.

VY Teopuju ce y TOM CMHUCIY HaBOAH : Jia je TIO3UTHBHO IIPABO
IIPENYCTHIIO TOCTIONABILY Jia YTBPIHM KPUTEPUjyME Y TPOrpamMy pelieniaBama
BHUIIIKA 3aIIOCJICHUX C THM IITO C€ Y Cly4ajy Kaja je mporpam mpornycTHO
Jla TO YYUHU MPUMEIbY]Y c€ KPUTEPHjYMH U3 ONIITET KOJICKTUBHOT YTOBOPa
Kao MepojiaBHa MepuJia ceyeknuje.?’

Kao KpUTepujyM 3a yrBphuBame BHIIKa 3anocieHnx. Ymanom 157. 3akona je npensuheno na
KPHUTEPHjyM 3a yTBphHBarbe BHIIIKA 3aII0CICHUX HE MOXeE Ja Oyzie 0JICyCTBOBALE 3aII0CICHOT
ca pana 300r HpUBPEMEHE CIIPEYCHOCTH 3a pal, TpyAaHohe, IOPOAUIBCKOr OJCYCTBA, HEre
JeTeTa 1 IoceOHe Here JieTeTa.

IIpema Tome, 3akoH He yTBphyje KpUTEpHjyMe 3a yTBp)HUBambe BUIIKA 3aII0CICHHX.
[Iporpamom perraBama BUIIKA 3aMI0CIEHUX YTBPYYjy € KPUTEPHjYMHU B OCTaBJBEHO j€ TIPaBO
opraHy Koju, y CKJIaay ca wiaHoM 155. 3akoHa JOHOCH IporpamM jaa yTBPAW KpUTEpHjyMe
u ja ux Bpennyje. Hajuenthe he To Outn pesynrarn paja - KBaJIUTET U 00UM 00aBJbEHHX
IIOCJIOBA M OJJHOC 3aII0CIICHOr IIPeMa paJHUM 00aBe3aMa, CTpy4Ha CIIpeMa, CTaX OCUIypama,
JIy’)KHHA PaJIHOT CTaka KO IOCiIoaBIa, Opoj u3ipkaBaHuX WwiaHoBa rmopojune u ci.” (3Box
n3 Munusera MuHHCTapcTBa paja, 3aollbaBamba U cOLUjaiHe moiutHke, Op. 110-00-
00537/2005-02 ox 21.6.2005. roaune):Munubese je 06jaBberno y Cyrckoj npakcu Paragraf
lex.

27 .V ynopegHoM IpaBy cTora HemMa YHH(OPMHOTI KOHIIENTa MEpHiIa CEJICKINje, OJHOCHO
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[NocToju u cxBaTame J1a KPUTEPHjYMHU U3 TpOrpamMa pelraBama BUIIKa
3arocieHux Tpeda aa Oyay Onauxe ypel)eHH KOJSKTUBHUM yTOBOPOM, aju
ce MpH TOME He 00jalbaBa HOPMATHBHU OCHOB 32 CTaB Jia KOJCKTHBHU
yroBop Oy/ie JOMyHCKH (pOpMaTHU U3BOP MTpaBa y MOTJeNy pas3paje Mepuiia
cenekimje.”® 3a 0Bo cxBaTame HeMa Mokpuha y ciioBy 3akoHa. Hema jep je
CIIOBOM 3aKoHa Je(UHHCAH HAYMH 32 YTBPHUBAEC KPUTEPUjyMa-TIPOrpam
peliiaBama BHIIKA 3aM0CIICHUX M YCIOBH 32 BEroBO JOHOIICHe. Panu Tora
caMo y OJICYCTBY IIpOrpaMa peliaBarma BUIIKA 3aII0CICHHUX OIIITH, OTHOCHO
NOCEOHN KOJICKTHBHH yTOBOP MOXE JICJIOBAaTH Kao HEroB CYNCTHTYT uHja
IPUMEHA 3aBHUCH Y OBOM JICJTy OJI UCITYEbHOCTH yCJIOBa U3 ofpede 4iaHa
153.30P.

6. Pro et contra

VY Cyackoj mpakcu ce MpaBUIIHO MpuMehnyje Ja OMINTH KOJICKTHBHH
YTOBOP

MOe Jia OyJie CYTICTUTYT POrpaMa peliaBama BUIKa 3aII0CICHUX i
MOT'PEIIHO 3aKJbyje JIa je TIOCJIOAaBaIl YBEK JAyKaH J1a IPUMEHH KPUTEPUjyMe
HE3aBUCHO O] TOTa JIa JIU Cy MCIYyHCHU YCIIOBHU a 3a JIOHOIICHE porpama
WJIM HE, jep Ce Ha Taj HaYHMH UCKJbYYYje TIPOU3BOJBHOCT KOJI yTBphHBamba Koju
3amocienn Tpeba ja Oyie U3I0KEH BUIIKY.?

jaBJbajy ce TPU OCHOBHE KOHIICIITA CEIICKIIHMj€: KOHIICNT KOjU MPHOPUTETHO MEPIIIO YTBphyje
pe3yinrare paja-HIIp paHHUje jyroCIOBEHCKO IPaBo,I0K ITO3UTHBHO JoMahe IpaBo mpemymTa
MOCIIONABIY Jla KPUTEPHjyMe HPEABHIM Y Nporpamy pellaBama BHUIIKA 3arOCICHHX, allH
aKo TO He yYHMHH HpHMemyjy ce kpurepujymu u3 OKY(2008) xoju pesynraruma paja aajy
PaHT IIPHOPHUTETHOT KPUTEPHjyMa, 0) KOHIIENT KOjH je Hajmmpe npuxsaheH a koju KoMOuHyje
pesynrare paga ¥ BEpHOCT (paJHM CTaXX) MCKa3aHE Yy CHUCTEMY CTapelnHCTBa(IIpaBo
CeHHOpAara)-HIIp OPUTAHCKO, aMEPUUKO, IIBEACKO IPAaBO, B)KOHIENT KOjH MMOBHOM CTamby
3anocieHnX(Mpuxoia 10 wWiaHy JoMahMHCTBA/IOPOJMIE Jaje MOpei pesynrara paja |
BEPHOCTH TOCEOHO Ba)XHO MECTO-HITp.HEMaukoM H (y HEIITO MaHjoj MepH) (paHIlycKoM
npay “(b.Jly6apna: PagHo npaBo, PacnipaBa o JocTojaHCTBY Ha pajly U COIMjaTHOM AHjaJIoTy,
Beorpan 2012, ctp. 565).

28 “M360p Mepmia HUXOBO pPAaHIMpamke M KBaHTH(UKALMja IPEJICTaB/ba HWHTETPATHH
eJIeMEHTa IpOorpamMa pellaBara BHINKA 3allOCICHHX KOJjU Ce OJHOCH Ha KpUTepujyme 3a
yTBphHBame BHIIKA 3aIIOCICHHUX a OrKe je ypel)eHO KOJIEKTHBHUM YrOBOPOM Y3 yBa)KaBarbe
3aKOHOM ofpeheHHX orpaHMYerma —KpPUTEPHjyM 3a YTBphUBame BHUIIKA 3alOCICHUX He
MO)Ke OWTH OJICYCTBOBAambE 3aIOCICHOr ca paja 300r IPHBPEMEHE CIIPEUCHOCTH 3a pal,
Tpy/IHOUE MOPOJUIJECKOT OJICYCTBA, HETe JieTeTa M MoceOHe Here AeTeTa IMOIITO 3ar0CiICHH
HE MOXE TBPIIETH OCTBapuBame IpaBa n3 paxHor omuoca® (.JI. PamosanoBuh nomeHt
[IpaBHOr Qaxynrera 3a npuBpexy u mnpaBocyhe Yrusepsurera, [IpuBpenna akanemuja
Hosu Cax: TexHouomke, eKOHOMCKE WJIM OPraHH3aI[OHE POMEHE y MPOLECY paaa :y3poK
HECHT'YpHOCTH 3ariocierna Yianak je 00jaBjbeH y 4acoIlucy 3a IPUBPEAHONPABHY TEOOPH]Y H
npakcy [IpuBpena u paBo 6poj 4-6 /2017 Ynpyxeme npaBuuka roquna LV,cp. 695.

29 O ToMe ce n3janImaBa OBa Cy/AcKa ouryka: MelyTiM, 01cycTBO Iporpama peraBarma BUIIKa
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OBO cXBaTame y TOM Jielly He MOXKE Ca CTAHOBHIIITA TPUMEHE TpaBa
ocraru 0e3 mpuroopa. Heka Tome y mpHIIor MOCiTykKe OBH pas3Jio3u:

1.V cagpikajy pasiora Ha KOjiMa c€ 3aCHHBA OBaj CTaB KOjH j€ IPEAMET
aHaJIM3e U30CTAO je OJITOBOP Ha MHUTAE T je CaJp)KaH HOPMATHBHHU OCHOB
Jla CyJ1 3aXTeBa MPUMEHY KPUTEPUjyMa M TaKO U3BPIITH HOPMATHBHY JJONYHY
CYNPOTHO CapKajy MOTIyHE 3aKOHCKE IIPaBHE HOPME K0joj HHUje MmoTpedHa
JloperyJaimja Ha TeMy KpUTepHjyMa i MaTepHjalIHUX YCIOBa 3a JOHOIICHE
MEPOIaBHOT aKTa 3a MPOIKUCUBakEe KpUTEPHjyMa 3a yTBphUBamke BUIIKA
3aMOCJICHNX Ma HU Y BUAY (OPMaTHUX U3BOpA MpaBa HUIKE MpaBHE CHAre
ox1 3akoHa.*

2. CnoBo 3akoHa onpehyje :

- YCJIOBE 3a JIOHOIICH:E porpama pelaBarma BHIIKa 3aM0CICHUX;

- JIa IporpaM CaJipiKu KpUTEPpHjyMe;

3arociIeHUX He ociobaha obaBese MOCI0/IaBIa a IPUMEHH KPUTEPHjyMe KOjH Cy POIHCaHH
wianoM 39 Omnmrer KoJeKTuBHOT yroeopa (,,Ci.acauk PC“ 6poj 50/08,104/08,122/08, 8/09)
KOjU je OMO y TIPUMEHH y BpeMe 0TKa3a. TyKCHH je OCIIOPEHO PeliCHke J0HEO 0e3 MpHUMEHe
HKaKBHX KpuTepujyma npeasuheHnx ONIUITHM KOJCKTHBHHM yYrOBOPOM KOjH CE TIPUMEHY]Y
yBeK KaJia ohe 10 cMamera Opoja 3aloclIeHnX Ha oJpel)eHIM 1ocIoBrMa Kako OU ¢e MOIIIO
OLICHUTH KOJHU O Pa/{HUKA KOJU Pajiec Ha HCTUM MOCIOBUMA 3aUCTA IPEACTABIbA TEXHOIOIIKH
BHIIIAK 3a nociozasia. M y curyaiuju kajaa 6poj 3alocieHuX KOju Cy TEXHOJIOIIKH BHILIAK
y OJIHOCY Ha YKyIaH Opoj 3aIll0CICHHX 3aXTeBa JIOHOLICHE IporpaMa Koju Takohe npeapuha
KpHTEpHjyMe Kao 1 y CHTyalWjHu Kaja Taj Opoj HUje JOBOJbAH, AU CE NMPUMEHbYje OINMIITH
KOJICKTHBHHU YTOBOP YBEK je IIPUMEHa KPUTEPHjyMa OCHOB 3a OLICHY KO Ol PaJIHUKA Ha HCTUM
MOCJIOBMMa Tpeba Jlajbe J]a HACTABU Ca PaJioM a KO j¢ TCXHOJIOIIKH BUIIAaK. TakBa OJuTyKa He
MOKe OUTH JOHEeTa Ha MPOM3BOJbAH HAYMH KAO IITO j& TO Y KOHKPETHOM CIIy4ajy YUHICHO.
IMorpeniHo Ty»KEHH cMarpa [a YMEbCHUIA IITO HHje OMo 00aBe3aH ja JOHECE MpOrpam
pelaBama BUILKA 3aI0CIICHUX HCKIbYUYje eroBY 00aBe3y /1a MPUMCHH KPUTEPUjyMe KOjHU Cy
MPOIKCAHK OIIITHM KOJICKTHBHHM yroBOpoM. M3 HaBeleHHX pasiiora BpXoBHH Kacal[OHH
CyJ je OLICHHO Jia je TY)KOCHM 3aXTeB TY)KHJbE OCHOBAHjEp je TYKHMJbM OTKa3 JaT CyNpOTHO
ynany 179 cras 2 tauka 9. 3axona o paxy.(IIpecyna BpxoBHor kacanmonor cyaa Pes2. 948/15
01 09.03.2016 roauHe 00jaB/beHa Y HAYYHOM CTPYYHOM U MH(DOpMaTHBHOM 4dacormucy 360p
cyncke mpakce 6poj5/2017 ctp.55.Y teopuju [lapackeBa Muxajinosuh y wianky :PerraBame
BHIIIKA 3aM0CJICHHUX 10 HOBOM 3aKOHY O pajly HaBOJH :“KPHTEPUjyMH 3a YTBphUBAEC BHIIKA
3alI0CIICHUX MOpajy 1a Oyay cajp)KaHd y Mporpamy, a 1o Hauloj OLEeHH Tpeba UX yTBPIUTH
OIIITHM aKTOM IOCJIO/aBLA(KOJICKTUBHIUM YTOBOPOM HIIM IIPABUITHUKOM O pajay“.UnaHak je
o0jaBsbeH y 300pHUKY pajgoBa Paguau onHocu [ocapujym 2005. ctp. 243.

30 O tome ce y Teopuju HaBomu W oBO:“Tako nomahe mpaBo He mpensuha oGaBesy
JIOHOIIICH:A MPOrpamMa peliaBara BUIIKOBA 3aIIOCICHUX aKO MOCIOaBall 3aloll/baBa Mambe
071 20 3aroCc/ICHUX OTHOCHO aKO YTBPAH IPECTaHaK YIoTpede 3a paJioM 3al0CICHHX Y MabeM
Opojy, OIHOCHO IIPOLEHTY O] 3aKOHOM IIPONHCAaHOr (y Hadeldy ako HaMmepaBa JancKaxe
npecraHak morpebe 3a Masje ox 10 mpomeHnara 3amocieHHX).PecTpukTHBHUja periema 3a
NOCIIOaBIa CapXKN XPBATCKO MpaBo Koje mpeaBuhe ma ce ozxpende 3akoHa O Iporpamy
pazino3nuMa, MepHIIMMa CEJICKIINje MPHMEHbY]Y CaMo ako MOCJIO/IaBal3aol/baBa BUILE OJf TIET
3aI0CJICHUX M aKO YIOBOp O PaayKoju ce OTKasyje Tpaje ox miecT Mecen,, (Jlybapaa ucru
u3BoOp cTp.575/6).
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- M HaJJISKHY OPTaH 32 HheroBO JIOHOIICHE KO [TOCJIONABIIA, -apryMEHAT
u3 ofpenoe craBa 3 unana 155. 3akoHa;

Takolje HeMa 3aKOHCKE HOpME KOjoM Ou OHMJIO IMPOMKUCaHO OBJaIIhieHke
KOJICKTMBHOT yrOBOpa KOJ TOCJIONaBIia Aa oapehyje kpurepujyme 3a
yTBphHBamke BUIIKA,0THOCHO JIa C& KPUTEPUJYMH YBEK O€3yCIOBHO MOPajy
npuMeHUTH.CYIPOTHO HHHXOBAa NPHUMEHA je OrpaHuueHa Beh camom
YHLEHUIIOM JIa ce OHU YTBplyjy y IporpaMy pelraBama BUIIKA 3a0CICHUX.

3. Onpenba unana 1 cras 2 30P y moyeTHOM (pparMeHTy CajipiKu UCKa3:
[paBa, 06aBe3e U OJTOBOPHOCTH M3 PAJTHOT OIHOCA ypelyjy ce KONeKTHBHUM
YTOBOPOM U YTOBOPOM O pajiy, aii TO je ICPOrHpaHo MPaBUIIOM U3 ofpeade
yirana 155 craB 1 Tauka 4 oBOT 3aKOHA Kaja ce paJy O TPOMUCHBAILY MEpUIIa
ceneknyje. Ha Taj HauMH mpuMeHOM pasJiora CylpOTHOCTH Y TyMaueky OB
MpaBHEe HOPME HCTOBPEMEHO je o/jpel)eHo J1a oIty akT y 3Ha4Yewy U3 oJpenoe
yiaHa 8 craB 1 30P Huje opnamrhen ia ga cynpoTaH oJroBOp y MOTJICIY
ycJIoBa 3a JIOHOIICHkE Mporpama kKoju yTBphyje kpurepujyme. Lex spetialis
derogat legi generali.TBpIuTH CYyNIPOTHO 3HAYH JO3BOJIUTH HEYCKJIa)eHOCT
PaJHONPAaBHOT CHCTEMa IITO HHje IUJb cTBapama npasa.llocieania Tora
Ou Ouite M Hepa3penrnBe aHTHHOMHU]jE KOJI O/IT0BOpa Ha MUTamke Mel)ycoOHor
0JIHOCAa HAa3HAYCHOT MporpamMa U KOJICKTUBHOT YIOBOpa U C TUM Y BE3U IbUXOBC
IpaBHE CHAre ca CTAHOBUIITA IPUOPHOTETA TpuMeHe. ToMe y TpUiIoT U TO
HITO je MPOrpaM jeHOCTPaH MpaBHU aKT IMOCIOAABIA KOjH Ce JOHOCH TIOJT
CIIOBOM 3aKOHA ITPOTMCAHUM YCIOBHMA M BaXKH 33 TaUHO ofipeh)eHy cuTyanujy.

4. He Mory ce MemaTH 3aKOHCKHU YCJIOBH 3a IIPUMEHY KPHTEPHjyMa.

5. OnmHOC 3aKOHA W KOJIGKTHBHOT yToBOpa ypeheH je mpuMeHOM
npasuia in favorem laboratoris in melius, anu To BaXH y3 JIOMYHCKO ITPaBUIIO
MPOMUCAHO 3aBPITHUM (parMeHTOM cTaBa 2 wiaHa 8§ 3aKOHa Koje Tiiacu:
,,OCHM aKO 3aKOHOM HHje IpyK4Hje oapeheHo . Y 0BOM ciydajy 3aKOHOM je
Jpyraduje mpornucano. To oHla UCKIbydYyje JepOoraimjy 3aKOHCKUX OJIpeion
IPUMEHOM ITPaBHJIA O TOBOJLHHUJUM MPAaBUMa U YCIOBUMA PaJia 3aroCICHOT.
OBze 3aT0 HE 107131 Y 003U MPABUIIO O TOME J1a OJHOC 3aKOHA M KOJICKTUBHOT
yroBopa Tpeda TyMauuTH CXOJHO Havely Aa Tpeda MPUMEHUTH OHO IITO je
IPOMKCAaHO Kao MOBOJBHU]E 32 3aM0CIICHOT —Ieporalija 3aKOHCKUX HOPMU
y KOPHUCT 3aIi0CIICHOT.

ToMme y mpuIIor TO MITO CE PaH O MOTITYHO] 32aKOHCKO] HOPMHU KaKBOT
Cy KapakTepa HallpuMep | ofpenode:

- unana 153 (ycnoBa noj KojuMa je mocioaBal] o0aBe3aH Jia JoHece
Iporpam pelaBamba BUIIKa 3aM0CICHUX)

-ynaHa 155 ctaB 1 Tauka 4 u ctaB 2 u 3(MepoIaBHOT N3BOpA IIpaBa HA
TeMy yTBphUBama KpUTEpUjyma, HaJIJISKHOT OpraHa Koju je opiarrheH 3a
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HETOBO JIOHOIIICHE U YJIOT'e CHH/IMKATA: J]a My JOCTaBU HA3HAYCHHU MPEIJIOT
Ha MUIIJBCHE).

6. He mMory ce mMmIiepaTHBHE 3aKOHCKE HOpPME MEHATH HOpMama
ayTOHOMHOT ITpaBa KaJla UM TO HEIOMyIITa CJI0BO 3akoHa. HeMory HU CyIcCKUM
TyMademeM. Huje jacHo HU 3a11TO O KPUTEPH]yMH 13 KOJIEKTHBHOT YTOBOpa
OWITM TTOBOJHHUU OJI KPUTEPUjyMa YTBPhEHNX HA3HAYCHUM ITPOTPaMOM.

7. UncucTupame na MpUMEHU KpUTEPUjyMa 3aHeMapyje Ja je CJIOBOM
3aKOHa BbHUXO0Ba MPUMEHA BE3aHa UCKJBYYHUBO 3a KOJICKTUBHO OTIIYHITAKC HITO
3HaYM Ja OHAa HHUje MPHUCYTHA KOJl MaJInX poMeHa. | BpAUTH CYyTTpOTHO 3HAYU
contra legem 3aHeMapuTH 3aKOHCKO ITPABUJIO KOje MPOITUCY]e Ja je MOCTOojambe
notpebde 1a ce y oapel)eHoM BpeMEHCKOM TEpPHUOY OTKaKe YTrOBOP O paiy
onpehenom 6pojy 3amoCICHUX YCIIOB 3a JOHOIICHE HA3HAYCHOT Mporpama.
Hctrna TO Cy YCIIOBH 32 JIOHOIICHE IIPOrpaMa peliaBamba BUIIKa 3aT0CTCHIX
aJI ce caMo y HerOBOM CaJIpiKajy MOTY U MTPOMKCATH KPUTEPH]yMH MepHia
ceiekIje 3a oapelhuBarme BHIIKA.

8. Jla je 3akoHomaBal pe3epBHUCAO 3a KOJCKTUBHU YTOBOP KO
TIOCJIO/IaBI[a MIPOITUCUBAHE KPUTEPHjyMa y OBOj HAMEHH OH OM TO TPOITHCA0
a y CBaKOM CJIy4ajy M30CTaBHO O periewe u3 wiana 155 ctas 1 Tauka 4.
3akoHa Koje TJIacH: POorpaM HAPOUHUTO CaJPKH KPUTEPUjyMe 3a yTBphrBame
BHIIIKA 3aMOCIICHUX.

9. ApryMeHar Koju 1oJjia3u oJ1 caJipykaja moueTHor (hparMeHTa crasa 2
waHa 1.0Bor 3aKoHa Koju riacu: [IpaBa, o6aBe3e U OArOBOPHOCTH U3 PaHOT
ofiHOCa ypelyjy ce U KOJISKTUBHUM yTOBOPOM 3aHeMapyje mpaBmiio lex spe-
tialis derogat generali u Jia je MOCEOHUM U C TUM y BE3H MPABUJIO U3 HETOBE
onpenbe wirana 155 cras ltauka 4.

10. Kpurepujymu cy y QyHKIHjU METO/Ia Y 3HAUCHY HAYMHA YHjOM Ce
IpPUMEHOM BpIK U300p uzMely 3anocinennx koju he OUTH BHINAK.

11. PesepBucame Kputepujyma 3a cajpikaj Ha3HauYCHOT Mporpama
MMa CBOje 00jalllbehe Y MOCIOBHOM Pa3Jjiory —OMepaTUBHUM MoTpedama
NOCJIO/IaBIla KOjU 3aTO YJIOTY CHHIMKAJIHHX NpPEJACTaBHHKA CBOIU Ha
KOHCYJITaTUBHY YJIOT'Y

7. KpurepujymMu U JMCKpMMHHALKja

[Ipenxomuu pa3iio3n moKa3aiau Cy yCJIOBE 3a JIOHOMICHE Mporpama
pelaBama BHINKA 3aMIOCICHUX KOjU CaIpKu KpUTEepHjyMe 3a yTBphuBame
BUIIIKA 3aloOCJICHUX.Y TIPaBHOj NPAaKCH €€ 3acTylla CXBaTrame Ja Ccy
KpUTEPUjyMH 00aBE3HH U y CHTYAIIHjH KaJia He 0CTOjU 00aBe3a JIOHOIICHa
Ha3Ha4YeHOr' Mporpama ITo ce o0pasiake MOTPeOOM 3a EITUMHHUCAHE
IUCKpUMUHAIM]E y MPOLEAYPH OTKa3a Ha MHUIMJATUBY IOCIOAABLA U3
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oBoOr pasJjora. Tako ce TBpAH Ja Kaja MOCTOjU BHIIE 3aMOCICHIX Ha HCTUM
HIOCJIOBUMA KPUTEPUjYMHU CY HY)KHH HE3aBHCHO O]l TOTa Jia JIH CE Paau O
KOJICKTUBHOM OTIIYUITAKY UJIW MaJIUM l'[pOMeH":le:l.31

OBJie ce MOXe Ca CTAHOBHIIITA IIPHMEHE TPaBa OCHOBAHO IIPHUTOBOPUTH
U U3 pasiora:

1.V cknany ca ogpenoom Konsennuju MOP 6poj 111 koja ce ogHOCH
Ha TUCKPUMHHAIM]Y Y TIOTJIey 3arolll/baBara U 3aHHMarba 3aXTeBa Ce
jemHakocT moctynama’?. To BayKu U y TOTJIey IpecTanka morpede 3a pagiom
3anociieHor.”* MehytuMm, To He 3Hauu ja Tpeba MPUMOpaTH MOCIONABIA
Jla CYNPOTHO CJIOBY 3aKOHA MPOIHIIE KPUTEPHjyMe Kaja My 3aKOH TO HE
Hapelhyje na 6u u3berao noppeny Hauesa 3abpane quckpumuHainuje.OBo
Ha4yesno y o0JacT paja uMa yCTaBHU U 3aKOHCKH OCHOB.OHO MOpa OUTH
BE3aHO 32 YUHILEHY MOBPEIY WM YCKpahrBame yCTaBOM 33jeMUYCHOT IpaBa
u ciobone.’* Hema noBpeze npapa Kajia Cy M30CTajla Mepuiia celieKIuje jep
CIJIOBO 3aKoHa Tako npomnucyje. Cy/ HUje HaJIeKaH KaJia 3aTo Hema mokpuhe
y 3aKOHY J1a HaJlake IPUMEHY MepHJia ceJIeKInje Ko onpelhuBama BUIIKa U
Jla ’bUXOBO OJICYCTBO KBaJIM(HKYje Kao MOBpeny 3a0paHe AUCKPUMHUHAILIH]E.
Cyn npuMemyje, a He cTBapa paBo. TBPIUTH CYITPOTHO Kao y IpUMeEpy U3
Ha3HAUCHOT jyJIMKaTa 3Ha4M MPEy3eTH contra legem 3aKOHCKY HaJJIGKHOCT

31 ,Ilporpam pemraBama BHIIKa 3alIOCICHUX IOCIOJABAIl je AyKaH Jia JOHece Kaaa ce
CTEKHE HEeKH O yCJIOoBa U3 wiaHa 153 oBOI 3akOHA y 3aBUCHOCTH 0f] Opoja 3aloCIeHuX KOju
NIPE/ICTaBJbajy BHUIIAK y OAHOCY HA yKyNaH Opoj 3armocieHnx.MelhyTiM, 4ak U y CHTyanuju
KaJia mocJiofaBall Huje y odasesu Ja JioHece [Iporpam perraBama BHIIKA 3aIIIOACIEHHX TO
My He Jlaje paBo J1a 0e3 ozpel)eHor kpurepujyma caM OIIydH KOjU 3aIlOCICHH MPE/ICTaBIba
BHUINIAK OJ] BUIIE M3BPIIMJIALA HA UCTOM PaZHOM MecTy Oe3 MmpuMeHe KpPUTEepHKjyMa TakBy
ONIyKy YWHH HE3aKOHUTOM./lyraudje IOCTyIame OIHOCHO OTKa3 MO JUCKPEIHOHOM
opnamhemy qupekTopa 6e3 yHamnpes yrBpheHor kpurepujyma 1o kome he ce yTBpIUTH KO OJf
3aI0CICHUX MPEICTaBba BUIIAK MOIVIO OU JIOBECTH JI0 TUCKPUMHHAIIM]jE KOja je 3a0dparmeHa
ynaHoM 18 craB | Tauka 5. 3akoHa 0 paxy. Y KOHKPETHOM Cily4ajy YTBpheHO je a TyKeHH
HUje JpeIro KpUTepHjyMe Ha OCHOBY KOjUX he oJpequTH Koju 3aloCiICHH IPEe/CTaBIbajy
TEXHOJIOIIKY BHIIAK.IIpn ToMe HeocHOBaHO 3akJbydyjyhu 1a y cu3yalju Kajia 1ociIo/aBail
HUje y obaBe3u na JoHece [Iporpam pemnraBama BHINKA 3alOCICHHX OH MMa JUCKPEILHOHO
IIPaBO Ja caM OJIPE/IH KO O] 3aII0CIICHHX MTPE/ICTaBIba BUIIAK T€ J1a JI j€ KOJI CBHX 3aIll0CIICHHUX
oznpeheno ucro mMepmito 36or yera BpXoBHM KacalMOHH CyJ Hajas3W jaa je 300r morpenrHe
NIPUMEHE MaTepUjallHOT IpaBa YHUIEHHYHO CTamhe OCTAJI0 HENOTIIOYHO YTBpheHo ma je
npuMeHoM wiaHa 416 craB 3akoHa O IMAapHYHOM IOCT3YIKY YKHHYO HIDKECTEIICHE OTyKe
OJTHOCHO OjTy4Ho Kao y m3pern ‘(Pemewe BpxoBHor kacaruonor cyna Cpouje Pes 2 1693/15
ox 03.02.2016 roxuue koje je objaBibeHO y wacommcy M360p cyacke mpakce 6poj 2/2017
cTp.57)

32 Kousennuja MOP 6poj 111 nonera 25.jyna 1960. XKenesa (,,Ci.muct ®HPJ* 6poj 3/61)
33 Buaeru onpenOy wiana 1 Kousennuju 111.

34 Y toMm cMmucny u3jammaba ce U YcraBHu cyn y Omrynm Yx.8771/13 on 14.04.2016.
TOJIMHE.

254



bopusoje Kuexosuh, Buwiak 3anocienux u kpumepujymu,
cmp. 237-258, XX1 (1/2017)

Ha Ty TeMy.ToMe y IIPUIJIOTH TO IITO HHA 3aKOH 0 3a0paHu TUCKpUMHUHAIIK]E He
IIPOTIHCYje KPUTEPHjyMe T1a HeJIOCTaje HOPMATHBHH OCHOB 32 TO OBJaIINeHhe.
2. [IpaBo Ha 00pa3okKeHy OJTyKY Tpeba pa3IuKOBaTH O IPUMEHE
kputepujyma.llociionasail je y oBOj CHTyalldju AyaH Ja Jia pa3yMHO
PUXBaJbUBE Pa3jIore 3a CBOjy OJUTYKY alld He U Jia U3BpIIU ynopehupame
PUMEHOM KPUTEPHjyMa KOjU CE 3aXTeBajy KOJI KOJICKTHBHOT OTITYIITAKbA.

3. Kox 3acHuBama pajHOT 0JHOCA MOCJI0AaBall je clio0o1aH y U300py
u3mel)y BHIle KaHIUJIaTa a HUje jaCHO 3aIITO OU MY ce€ 0/Iy3MMaJio 3aKOHCKO
opnamrheme KaJia je To JOIMYIITeHO He YTBP/IN U PUMEHHU KpuTepujyme Beh
Jla CBOJy OJUIYKY 00pasjioxku y TOmIeay OlleHe Koja n3bopa mamely Buiie
3arocieHnx KoMe he o1 ’UX MpecTaTh paJHu oiHoC. Tajia 3aK0H He Hallaxke
yTBphUBamke KpUTEPHjyMa a BHUINAK 3aMOCICHUX je PE3yJITaT UCKIBYIHBO
npecTaHka MoTpede 3a HEroBUM pajioM. TO Cy y CYNITHHH TOCIOBHU
pasIo3u HITO je U OMIIO PaJior 3a OrPaHUYCHY 3aKOHCKY HHTEPBEHIIH]Y KOJI
MPOIKUCUBaKa MaTEPUjAJTHUX MIPETIIOCTABKY 38 IPUMEHY KPUTEPHjyMa.

4. Jla je Ouna HEONXO/lHA MHTEPBEHIIMja Ca IPOIIUPEHUM JICjCTBOM
ca CTaHOBHIIITA IMPONUCHBAKA OIIITE IIPaBHE HOPME Y TOTIIeNy Mepuiia
CEJICKIIM]€¢ HE3aBUCHO O] BPCTE MPOMEHa TO OM OMJIO M YHETO Yy caJipiKaj
onpende unana 155 3akona.llomrro je o croBy 3aKoHa MPUMEHA KPUTEPjyMa
YCIIOBJbEHA JIOHOIICH-EM ITPOrpaMa peliaBama BUIIKA 3aTI0CIICHUX a OH YBEK
HUje o0aBe3aH Beh HCKIbYYMBO 110 YCJIOBUMA U3 ofipeioe unana 153. 3akona
HEMOXE c€ MO3UBOM Ha MHCTHUTYT 3a0paHe NHCKpPUMHHAIM]jE 3aXTEBaTH
npUMeHa KpUTEepHjyMa B KaJia To 3aKOH He nponucyje.Ha to monceha n
noveTHU GparmMeHar naty GopMu XUMOTETHIKOT HCKa3a y OPMH aKo OHJIA
u3 ofpenoe craa 1 unmana 153. 3akona

5. JlocnenHa mpuMeHa HA3HAYCHOT CTaBa MMajia OM 3a MOCISAUILY
contra legem 3axTeB 3a MPUMEHY KPUTEPUjyMa U KaJia je ped O peMeITajy y
CUTYaIUji CMamkbCHOT Opoja W3BPIIIHIIALIA Ha IOCIOBMMA T/Ie je pacrnopel)eHo
BuIIe 3anociennx.To je cinyuaj 300r motTpede opraHu3aiiyje pajaa u3 oapeaoe
yiana 171 cras 1 Tauka 1. 3akoHa npema kojoj HopmHu :IlociomaBai Moxke
3aImoCIICHOM J1a TOHYIW U3MEHY YTOBOPEHHX yclioBa paja (y 1aJbeM TEKCTY:
aHEeKC YToBOpa:paju MpeMeniTaja Ha JAPYyTrd oaroBapajyhu mocao, 360r
noTpeba mporeca U opranuzanuje paga.MehyTum cioBo 3aKoHa OCTaBIba
TIOCIIOZIABITY OJITYKY JIa M3BPIH H300p He 3axTeBajyhu na oHa Oy/ie 3acCHOBaHa
Ha KpuTenjymuma ceniekiiuje. Opne je Takole HampaB/beHA pa3iivKa MpH
JlaBarby TMPBEHCTBA, IITO HE 3HAYM JIa j&é CAMUM THM U OCTBapeHa IOBpea
Hayesia 3a0paHe JUCKpPUMUHAIMjE y o0yiacTu pana. Jla Ou ce paauiio
0 TIOBpPEIM OBOT Hauena y clyd4ajy BHIIKa KOJ MalluX IpOMeHa pasliuKa
Mopa OuTH HeompapnaHa. Kaia ce mocnogasaly moHamia 1o JUCIO3UIIHjH
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oarosapajyhe nmpaBHe HOpME KO MPEMEIITaja U y CITy4ajy BUIIKa CBpPXa K0joj
Ha Taj HAYMH TEXKHU HE CMaTpa ce HEeolpaBIaHOM Beh je pe3ynTar merose
MIOCJIOBHE Oy Ke.

6. 3abpameHa je TMCKpUMHUHAIIM]ja Y 00JIaCTH pajia IITO MoIpa3yMeBa
3a0paHy HapyIlIaBama jeJHAKUX yCII0oBa y MOTJISy OCTBapHBarba paBa Ha pal.
Hbena noBpe/ia je Moryha u rmorsey pasiora 3a packua paaHodyHKIHOHATHE
Be3e aJM MCKJBYYHMBO aKo je npaheHa moBpenoM mpasa.MelhyTum, Hema
TIOBpE/JIe TTpaBa KaJia ce He YTBP/IE U IPUMEHE KPUTEPUjYMH Y CUTYaIIHj! Kaia
TO 3aKOH He Hayaxce. To He UCKJIbydyje MpaBo Ha 00pa3JIoKeHy OITyKY Koja
Mopa Jia CaJipKu pa3yMHO IIPUXBATJFHBE Pa3jiore MpUMepeHe IeMOKPATCKOM
JIPYLITBY KOJH OIIPaB/aBajy u300p oxpeljeHor 3amocaeHOr 3a BUIIAK.
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Borivoje Zivkovié,
retired judge of the Appelate court of Belgrade Republic of Serbia

Surplus of employees and criteria

Summary

Cease of the necessity for labor of the employee, who is permanently
engaged (indefinite term labour engagement) may lead, under the “ex lege”
conditions, to this labour being considered as a surplus and, in connection
with that, termination of the labour agreement, on the employers initiative.
Criteria for determining the surplus are being used only in cases when there
are multiple employees on the same job position upon which the personal
reduction is being carried out. Program, in accordance to the law, is entitled
to prescribe the criteria for the stated purpose. Measures of the selection are
used only when there are material circumstances in presence of which the
employer is obliged to make a Program for resolving the surplus of employees.

Solely for the purposes of protection from discrimination, the criteria
for the stated purpose cannot be demanded from the employer if the legal
conditions for its application didn’t take place. This does not exclude the right
of the employee, who founds himselfin this situation, to be given a reasoned
decision that shall incorporate rationally acceptable reasons out of which
the certain employee is to be deemed as “surplus”.

Key words: requirements of work process, surplus, measures of selec-

tion, program for resolving the surplus of employees, collective agreement,
discrimination.
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CrpyuHu 4iaHak™
Mune Paousojesuh,”
Penyonuuka acenyuja 3a Mupro peuagaroe paoHux cnoposa

UDK: 349.2:331.2]:334.724

YTHIIAJ ITPHHY/THUX IIPOITUCA H
ITPOI'PAMA IIOCJIOBAKBA HA HCILIATY
3APAJIA CA IIOCEBHHUM OCBPTOM HA JABHA
IIPE/IY3ERA U JIPYILLITBA KAITUTAJIA

Ancmpakm: Y o6om pady 6asuhemo ce oepanuuersuma 3a UCHIAMY
3apaoa y jasnum npeoyzehuma u Opyumeuma Kanumaia duju je
ocnusau Penyonuxa Cpbuja, aymonomMHa NOKpAjuna uiu jeOunuya
JIOKATIHE CaMOynpage, ¥ KOHMeKChy akmyeiHux npunyoOHUux nponuca
Kao Mepa 3a cMarere HUB0d (UCKaIHo2 depuyuma, Kao u 0 00HOCY
ca ocHusaiem Kpo3 NOCMynaxK OOHOULerbd NPOSPama noCi08arsd.

U3 ycmasne naonesicnocmu Penyonuxe Cpouje O0a ypehyje u
obeszbehyje cucmem y obracmu padHux oOHOca 000UjeH je U OCHO8 3d
OJOHOUerbe 08AKBUX NPONUCA, d c8e Y Yuby 0be3belerba cmaburnocmu
Jjasnux gunancuja. 08y cmabunHocm je geoma meuiko YCKaaoumu
ca nompebama 3anocienux 3a OHOM 3apadom Koja npeocmassba
MAmMepujaniy u COYujiany cucypHocm, 0OHOCHO OUPEKMHO Ymuye
HA JICUBOMHU CIMAHOAPO.

Unmajyhu y eudy da je nociosoocmeo y jasHum npedysehuma u
OpyumeumMa Kanumania y onumem paoHo NPAGHOM PedCUMY, Hd
FUX Ce NPUMeR)jy 00pedbe KOIeKMUSHUX y2080pa Ko U Ha opyee
3anocnene. 3602 moaa wmo je unmepec 3anocieHux yCmeapu u uxoe
unmepec, NpenosHambUGA je ocusaiesa yuoza ,uyeapa’’ jagHoe
unmepeca, Kako Kkpo3 yuewhe y 3akmyuerny KOJIeKMUSHO2 y2080pa
mako u kpo3 oasarve caznachocmu na Ilpoepam nocnosarva.

Kawyune peuu: 3apaoa, npunyonu nponucu, npoepam nociosarsa.

" e-mail: mile.radivojevic@ramrrs.gov.rs
Pao npummwen: 22.07.2017.
Pao npuxsahen: 28.07.2017.
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1. YBox

Y oBoMm pasny mokymahemo /1a 06jacCHUMO Ha KOjU HaYWH NMPUHYIHH
IPOITHUCH OTPaHWUYABAjy CIIO0OMY ITOCIOMABIIA Ja CBOjEBOJHHO OIJIyUYje
0 MTUTamy yroBapama U UCIIIaTe 3apaja, OMHOCHO J1a JH Cy C€ TIOCTHUTIIN
OYCKMBAHU €()EeKTH IPHMEHE OBHX IPOITKCA ¥ KAKO OHH yTHYY Ha €KOHOMCKHU
MIOJIOKAj 3arloCICHUX. 3aTHM, KOJHKa je OATOBOPHOCT IMOCJIOAABIA Y
yckiiahuBamy 0100peHe U yroBopeHe mace 3apajaa. @okyc he Outu Ha
HAjaKTyeITHHJUM KOPUCHHUIIMMA jaBHUX CPEJCTaBa, a TO Cy Ipe CBera jaBHa
mpeny3eha um npymrBa kamuTaja Koja 00aBJbajy AEIATHOCT O OIIITET
MHTEpeca, a Koja Cy Kao TakBa Je(HHUCAHA YIAHOM 3. cTaB 2. Tauka 1. u
2. 3akoHa 0 jaBHUM peay3ehnma' (y 1ajpeM TeKCTy: APYLITBA KAIUTAJIA).
VY PenyOnuuu CpOuju perucTpoBaHoO je OKO CelaMcTO jaBHMX mpeayseha,
KOja yTJIaBHOM OCTBapyjy corncTBeHe npuxone. Mmajyhu y Buny odasesy aa
JIe0 TOOUTH yruiaTe y Oyyer pernyOsnke, oTpeGHO je CIPEYUTH MPHUBHIHO
MIPUKa3uBamke YMameHe JOOUTH Kpo3 HECaBeCHO yBehame pacxosa, Hajuenrhe
Kpo3 HenoTpeOHo yBehame Opoja 3armocneHux.

2. HUcnaara 3apajia 3anoc/ieHUX y CKJIa1y ¢a IPUHYIHUM
NMPoNMCHUMA M KOJIEeKTUBHUM YyTroBOpHMA

3apajie 3amocieHNX KO KOPHCHUKA jaBHUX cpelicTaBa AepruHuCaHIX
yaHoM 2. Tauka 5. 3akoHa 0 OynieTckoMm cuctemy?, ypehene cy ca jenne
cTpaHe 3aKOHOM O paay’, KOJCKTHBHHUM yrOBOpHMa U yrOBOpHUMa O pajy a
ca JIpyre cTpaHe, IPOMICHMa KOjuMa ce y ofpeheHoM meny orpaHmvaBajy
MpaBsa MocJo/aBlia Jia yroBapa BUCHHY 3apaje.

ITon xopucHUIIIMa jaBHUX CpEJCTaBa cMaTpajy ce NUPEKTHU H
WHIUPEKTHU KOPHCHHIM OYIIETCKHX CpEICTaBa, KOPUCHUILIM CPEICTaBa
opraHm3aiiija 3a 00aBE3HO COLIMjaJIHO OCHTypake U jaBHa mnpeayseha
ocHOBaHa o1 cTpane Pemyonuke Cpbuje, OJHOCHO JIOKATHE BIIACTH, IIPABHA
JIWIIa OCHOBAHA O] CTpaHe THX JaBHUX Mpeay3eha, mpaBHa JTUIa HAJ KOjuMa
Peny0nuka CpOuja, 0OJJHOCHO JIOKaJIHA BJIACT UMa IUPEKTHY MU WHIUPEKTHY
KOHTpo:Iy Haj Bulte o 50% kanurana niu Buie o1 50% riiacoBa y ypaBHOM
on100py, pyra MpaBHAa JIMIa Y KOjuMa jaBHA cpejcTBa ynHe Buiie o1 50%
YKYITHUX MPUXO0/Ia OCTBAPEHHUX y MPETXOAHOj MOCIOBHO] TOAUHH, Kao U

1 “Cn. macank PC”, 6p. 119/2012, 116/2013 — ayrentuuno tymademe u 44/2014 — np.
3aKOH.

2 “Cn. rmacuuk PC”, 6p. 54/2009, 73/2010, 101/2010, 101/2011, 93/2012, 62/2013, 63/2013
- ucnp., 108/2013, 142/2014, 68/2015 - np. 3akon u 103/2015.

3 “Ca. machuk PC”, 6p. 24/2005, 61/2005, 54/2009, 32/2013 n 75/2014.
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jaBHE areHIlMje U OpraHM3aIMje Ha KOoje ce MPUMEmY]y MPOMUCH O jJABHUM
areHnujama (4iaH 2. ctaB 1. Tagka 5. 3akoHa 0 OYIETCKOM CHCTEMY).
3axoH 0 pany y wianoBuma ox 104. mo 123. ypehyje mpaBo Ha 3apamy,
HAKHAJy 3apajic U Jpyra NpuMama 3armocieHuX. 3anocieHd uMa paBo Ha
onrosapajyhy 3apany, koja ce yTBphyje y CKJiay ca 3aKOHOM, OIIITUM aKTOM
1 yTOBOPOM O paay. 3apajia ce cacToju O 3apaje 3a 00aBJbEHH pajl U BpeMe
IIPOBENICHO Ha pajy, 3apajie I0 OCHOBY JIOMPUHOCA 3aMOCIICHOT TIOCIIOBHOM
yCTexy MmociaoAanIia (Harpaae, 00HYCH U CI1.) U IPYyTUX IIPUMarha 10 OCHOBY
paJHOT OJTHOCA, Y CKJIAJly ca OIMIITHM aKTOM M YTrOBOPOM O paay. UnaHom
8. cTaB 2. 3aKkoHa je mpomnucano aa ce ONIITUM aKTOM U YTOBOPOM O paay
Mory yTBpauTH Beha mpasa M MOBOJGHH]U YCJIOBU pajia Ol IpaBa U yclioBa
yTBpheHNX 3aKOHOM Kao ¥ ApyTa IpaBa Koja HUCY YTBpl)eHa 3aKOHOM, OCUM
aKko 3aKOHOM Huje npyrauuje oapeheno. Hanme, 3akoH o pany ocrabiba
MPOCTOP MOCIIOJABILY Jia ONIITHM aKTOM 3a 3aIloclieHe YTBpAH nocTojeha
npasa y BeheM 00MMY WM Jia YTBPJH U JIpyTa MpaBa y CKIaay ca 3aKOHOM.

CrynameM Ha CHary 3akoHa O MPUBPEMEHOM ypehuBamy OCHOBHIIA
3a 00pavyH U UCILIATY IJIaTa, OAHOCHO 3apajia ¥ IPYTUX CTAITHUX IPUMamba
KOJT KOPHUCHHUKA jaBHUX cpencTaBa?, 28. okrodpa 2014. rogune (y majbeMm
TEKCTY 3aKOH O TPUBPEMEHOM ypehuBamy 0CHOBHIA), 3aKOHO/IaBall je OMTHO
OTpaHWYHO MOTYNHOCT JOHOIIEHa akaTa KojuMa Ou ce moBehao u3HoC 1miare
U IPYTOT CTAJHOT IPUMarba 3aMOCICHOT KOJI KOPHCHUKA JABHUX CPEJICTaBa.
Hawuwme, 3akoHomaBail yTBphyje HHUINTABUM CBE Ofpende OMIITer WIn
MOjeIMHAYHOT aKTa JOHETOT 3a BpeMe NMPHUMEHE OBOI' 3aKOHA, a Koje Ou 3a
nociieinIly umae nosehame npuMama Koju umajy kapaktep 3apaze. [Ipema
00pasnokemy mpeniarada 3akoHa, IiJb JOHOIICHA je OUII0 CMamheHhe HUBOA
(uckaHOT JepUIUTA U HUBOA HEOITXOHOT 3a/1yKUBAKba Y TPOTOJIUIIIEHEM
neprony’. OBUM 3aKOHOM, HE CaMO IITO je OrpaHuueHa MOryhHocT na
ce noeehajy miare u Apyro craiaHO puMame, Beh je U3BPIICHO HHXOBO
yMambemhe, TAaKO LITO je yMambeHa OCHOBHUIA 3a 00padyH U UCIJIaTy IiaTa u
JIpyTOr CTaJHOT MpuMama 3a 10%.

KopucHuIm jaBHUX cpejicTaBa cy TUPEKTHH U MHANPEKTHU KOPUCHUITH
OyueTckux cpencraBa PemybOnmke CpOwuje; opranm3zaiije 3a 00aBe3HO
COIMjaJTHO OCHTyparbe U KOPUCHUIIY CPe/IcTaBa THX OpPraHu3aIuja; TMPeKTHH
U UHUPEKTHU KOPHUCHUIU OYIIETCKHUX CPEACTABa JIOKATHE BIACTH Y CMUCITY
3aKoHa KojuM ce ypelyje Oynercku cucteM; jaBHa npeayseha ocHoBaHa 0OJf
ctpane PenyOnuke CpOuje, 0IHOCHO JIOKAJTHE BIACTH Y CMUCITY 3aKOHA KOjUM
ce ypehyje Oyniercku cucteM, Kao W IIpaBHa JIMIIA OCHOBAHA OJ1 CTPaHEe THX
jaBHUX TIpemy3eha; mpaBHa JmIa Hax KojuMma Pemybmuka CpOuja, OMHOCHO

4 ,,Cinyx6enu rmacauk PC*., 0p. 116/2014
5 http://www.parlament.gov.rs/upload/archive/files/cir/pdf/predlozi_zakona/3796-14.pdf
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JIOKaJiHa BJIACT UMa JUPEKTHY WIIM HHIMPEKTHY KOHTPOY Ha Buiue o1 50
% wammTana ninn Bume ox 50% rimacoBa y opraHuMa yIrpaBjbama, IpyTa
[IpaBHA JINLIA Y KOjUMa jaBHA CPeACTBa YnHe Buile o 50% yKyNHUX IpUXoaa
OCTBAapeHHUX Y NMPETXOJHO]j MOCIOBHO] TOIMHHM; jaBHE arcHIHUje U Ipyre
OpraHu3zalije Ha Koje ce MPUMEY]y IPOIHCH O jJaBHUM arcHuujaMa Uil cy
o KoHTpoJioM Peny6nuke CpOuje, 0O1HOCHO JIOKaTHE BIacTH (4iaH 2. cT.1
3akoHa 0 TPUBPEMEHOM ypehuBamy OCHOBUIIA).

3aKoH 0 pajay Koju je CTymHo Ha cHary 29. jyna 2014. ronuHe, IpenBUIEO
j€ POK Off ILIECT MECELH 3a ycarjialaBame, OHOCHO 3a 3aKJby YMBabe HOBUX
KOJIEKTUBHMX YTOBOpa M oHOIIeHe [ [paBuiiHuKa 0 pajly y cKiia 1y ca 3aKOHOM.
Behuna jaBHux npeny3seha je 3akibyuniza KOJIEKTHBHE yTOBOPE IIPe]] caM UCTEK
poka, ogHOCHO 29. janyapa 2015. roguHe, 0K Cy HEKa MPOIYCTUIA Taj POK,
ITO je UMAJIO 32 TIOCIEANITY J1a CBH OIIITH U TI0je/INHAYHHU aKTH JIOHETH TI0CTIe
28. oktoOpa 2014. ronquHe (HAKOH CTyTamka Ha CHAary 3aKOHa O IIPUBPEMEHOM
ypehuBamy OCHOBHIIA), HIICY MOTJIH 3aII0CICHNM Jla OMOTyhe IIpaBo Ha 3apaay
Behly 071 OHE Koje cy OCTBapHBaJIM 110 OCHOBY akaTa JOHETHX Ipe MOoYeTKa
npumMene Tor 3akoHa. C 003upoM J1a ce 3aKJby YMBabhe KOJIEKTUBHIX YyTOBOPa
BPEMEHCKH TOTOBO MOKJIOMUJIO Ca JOHOIIKEM 3aKOHa O MPUBPEMEHOM
ypehuBamy OCHOBHIIA, OBU YTOBOPH HUCY MOTJIM JAaTH 3arociieHuM Beha
IpaBa, OMHOCHO MTOBehaTw OHE eJleMEHTE KOju yTUUY Ha ToBehame 3apane y
cmucny unana 105. cras 3. 3akoHa o pany.

Hajuenthu ciyvajeBu y kojuma je BpiieHo noBehame enemeHara Koju
YHHE 3apajly cy yroBapame HcIljaTe MUHYJIOT pajia, HAKHAJE 3a UCXPaHy Y
TOKY pajia U perpeca 3a Kopuinheme roJuIIber 0qMopa y BeheM n3Hocy o
OHOT KOjH je 010 ucmiahuBaH mpe crynama Ha CHary 3aKOHa O IPUBPEMEHOM
ypehuBamy OCHOBHUIIA.

ITocebaH KOIEKTHBHU YrOBOp 3a jaBHA mpeny3eha y KOMyHaTHOj
JIeNaTHOCTH Ha TepuTopHju PenyOmike Cpouje®, koju je cTymuo Ha CHary
26. mapra 2015. rogune je y wiany 65. ctas 2. u unany 66. ctas 1. yrBpauo
BUCHHY HaKHa/Ie TPOILIKOBA 32 ICXpaHy y TOKY paja y uzHocy on 250 nuHapa
U perpec 3a Kopuinheme roJHIIbBEer 0IMopa, HajMame y BUcnHu 1/12 meceuHo
on 75 % nipoceuHo ucrmahene 3apaje 1o 3anocieHom y Perryommmm Cpouju,
rpemMa TocieakeM 00jaBJbeHOM MOJIATKY PEIyOIMYKOT OpraHa HaJAelKHOT
3a CTATHCTHUKY, 3a IPETXOAHY TOIUHY.

3akoH 0 pajy je y wiany 10. craB 2. mpeaBUIEo J1a Ce He MOTY YTBPAUTH
Mama IpaBa v HEMOBOJHHUJU YCIIOBH pajia 3all0CIEHOM O] IpaBa M yclioBa
yTBpEHUX OIIITUM, OJTHOCHO TTOCEOHUM KOJICKTUBHHUM yroBopom. OBa
onpenda je Mpoy3poKoBaja HEAOYMHUIY Y MHOTHM jaBHUM KOMYHaJTHUM
npeny3ehrMa Ha HUBOY JIOKAJHE caMOYIIpaBe, Ha KOjU HAa4MH Ja YCKJIaae
6 ,,Cn. macauk PC*, 6poj 27/2015
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KOJIEKTHBHE YTOBOpE KOJI Iocioaiia ca [ToceOHNM KOJIEKTHBHUM YTOBOPOM
3a jaBHa Tpeay3eha y KOMyHaJTHO] JETaTHOCTH, uMajyhu y BUAy 3aKOH O
IIPUBPEMEHOM ypehuBamy OCHOBHIIA.

Jenna op mnpBUX JIOKAaNTHMX caMoyllpaBa, Koja je oOpaTuia
MuHuCTapCcTBY (PMHAHCH]a Ca 3aXTEBOM 3a TyMadee MOjeANHIX ofipenada
3aKkoHa 0 MPUBPEMEHOM ypehuBamy OCHOBHIIA, ca IIMJBEM Pa3jalllbebha OBE
cutyanuje, ouo je 'pag Basbero. Ctum y Be3u MUHHCTAPCTBO (PMHAHCH]A j&
JOIUCOM’ ICTH 00aBECTHIIO J1a, YKOJIMKO je JI0 CTyTama Ha CHary 3akoHa o
[IPUBPEMEHOM YTBpHBalby OCHOBUIA BUCHHA HAKHAJIE TPOIIKOBA 32 HCXPaHY
y TOKY paja Omiia yTBpleHa y MameM u3Hocy o 250 TuHapa JTHEBHO, OHOCHO
YKOJIMKO je U3HOC perpeca 6uo yTBpheH y mameM uzHocy on 1/12 meceuHo
on 75 % npoceuno ucnnahene 3apaze no 3anocineHom y Perryomuiu Cpouju,
npema rmocie/meM 00jaBJbeHOM MOIATKY PEIyOIHUKOT OpraHa Ha/IJIeyKHOT 32
CTAaTUCTUKY, 3 IPETXOIHY I'OIUHY, OHJa O cBaKo noBehame OBUX el1eMeHaTa
OUJI0 y CyIPOTHOCTHU ca 3aKOHOM.

U nopen jacue uadopmanuje ocuuBauy, onHocHo I'pany Bamesy, y
2016. ronuau 1Ba jaBHa npenyseha u3 BasbeBa mokpeHysa cy KOJISKTHBHE
pazaHe criopose npen PemyGinykoM areHIjoM 3a MUPHO PelIaBambe paTHuX
criopoBa®. IIpeameT cropoBa 6mII0 je 3aKJbyUerhe KOJEKTHBHUX YTOBOPA KOJT
II0CJI0ZABLA, a PA3JIOT je HEIPUXBaTamkbe YNHECHULE, O] CTPAaHE CUHIMKATa,
Jla je MOCeOHUM MPOIHCOM OHeMOryheHO yroBapame MUHUMYyMa IpaBa
npeasuheHnx y nomeHyToM [loceGHOM KOJEKTHMBHOM yrOBOpY 3a jaBHa
npenyseha y komyHasiHoj genaTHocTd. O0a criopa OKOHYaHa ¢y CliopasyMuMa
MocofiaBlia U CHHAMKATA J]a e HACTaBe MPErOBOPU M LUJbY 3aKJbyUeHha
KOJICKTUBHUX YToBOpa, T€ Jia je Moryhe yropoputu u Beha mpasa, anu na
he Te ompenbe cTyNmUTH HA CHAry TEK IO MPECTaHKy Bakema 3aKoHa O
[IPUBPEMEHOM ypehuBamy OCHOBHIIA.

Canuan criop nojasuo ce u 'y JKCII ,,Komcran™ u3 Tpcrenuka, rae
cy 3amocieHd nokpenyiau 108 MHIMBHAYaJIHMX PaJHHUX CIIOPOBa Ipel
ATreHIMjoM, Y KOjUMa je IPeIMET CIIopa HaKHaJIa 3a UCXpaHy y TOKY pajaa u
perpec 3a kopuirheme roauimer oaMopa’. Y 0BOj CUTYaIlUjH MOCIOaBaIl
je IpuMeHno 3aKOH W 3aIpKa0 BUCHHY HAaKHAJa Ha HUBOY KOJH j& BaXKHO
y BpeMe CcTyllamba Ha CHAary 3aKOoHa. 3all0CJIeHU Cy U OB CMaTpalu Aa UM
rocioasall yckpahyje pa3inky 10 OHOT U3HOCa Koju je mpeasueo [loceban
KOJIEKTMBHH YTOBOp 3a jaBHa npenyseha y KoMyHasIHO] AenatHOcTH. CBu
MOCTYNIU CYy OKOHYAaHH apOUTPa)KHUM pellelhbUMa KOjUM Cy oalOujeHur
3aXTEBH 3aITOCIICHUX KAa0 HEOCHOBAHH.

7 Munucraperso ¢punancuja, 6p:011-00-01199/2015-03, oxx 13.HoBeMOpa 2015. roxune
8 TIpenmern 3aBenenu nox 6p.116-02-00784/2016-02 u 116-02-00787/2016-02
9 TIlpenmeru 3aBenenu moj 6p.116-02-00261/2017-02

263



Mune Paousojesuli, Ymuyaj npunyOonux nponuca u npozpama nocioara na
ucniamy 3apada ca noceOHUM 0Cepmom Ha jaeud..., cmp. 259-272, XXI (1/2017)

OBa HenpaBUITHOCT YoueHa je v y M3BelTajy o peBu3Uji (UHAHCH]CKUX
n3BelTaja U mpaBmTHOCTH TTocioBama JKII ,,BogoBon u xanamn3ammja‘
Cy6oruma'. OBze je mociogasail Takohe mpeKkpIino 3aKoH 0 IPUBPEMEHOM
yMamery OCHOBHIIA, Ha HAYHMH J1a je N3BplIeHa yBehaHa ncniara 3apaje, Tako
mTo je noBehana HaKHaAa 3a UCXpaHy y TOKY paja Koja cxonHo wiany 105.
cTaB 3. ©Ma KapakTep 3apaze. PeBuzop je koncrarosao cieaehe: ,, Mcxpana y
TOKY pajia je oOpauyHata y BUCHHU ofi 150 arHapa 1o pajHoM AaHy, y epHoIy
janyap - centem6bap 2015. ronune. [Ipemy3ehe je mana 25. cenrembpa 2015.
TOIMHE 3aKJbYYHJIO AHEKCE YTOBOpa O PaJly ca CBUM 3aII0CICHNMA, KOjUMa je
HCXpaHa y TOKY paja yTBpheHa y BucuHu ox 250 nunapa ca npunajajyhum
JompuHOCUMA Ha TepeT 3amnocieHor. Yimanom 105. ctaB 1. 3akona o pagy
MPOMHUCAHO je 1a 3apady YuHe U ApyTa MpuMama, a mpemMa oapendama craBa
3. MCTOT WIaHa CJIC/IM J1a je y Ta MPUMara YKJbyueHa HaKHa/Ia 3a UCXPaHy Y
TOKY pajna. 300T HaBEICHOT, MUIIIJbEHa CMO JIa U3BPIICHO MToBehame n3Hoca
HaKHaJe y TOKY paja HHje y CKJIaly ca 4wiaHoM 4. 3aKoHa O IPUBPEMEHOM
ypehuBamy ocHOBHIIA 3a 00padyH M HMCIIATy IJIaTa, OJHOCHO 3apajaa u
JOPYTHX CTAJIHUX MPUMamba KoJ KOPUCHHKA jJaBHUX CpelcTaBa.”

C 003upomM jga npeaysehe HUje U3BPIIMIO UCILIATY TOIJIOT 0OpOKa
3a cBe Mecetle, 3anocieHu y JKIT ,,BonoBon u kananuzanuja“ CyooTuna cy
HOZIHEJIN Ty KOy IpoTuB npenyseha 3a HeHCIUIaTy pa3IuKe HaKHale 3a TOIUIN
obpok. Tyx0a je momHeTa 300r HepuMemnBama [loceOHOT KOIEKTHBHOT
yroBopa 3a jaBHa npenyseha y KOMyHaJHO] J€JIaTHOCTH Ha TEPUTOPUjU
PenyGuinke Cpbuje ox 26. mapta 2015. rogune, a Koju je IpeABUACO MPaBO
Ha HaKHAAy 3a UCXpaHy Y TOKY paja HajMame y BUCHHU ox 250 nuHapa.
OcHoBHM cy1y Cy0OTHIIH, K20 IIPBOCTETICHH CY/T j€ YCBOJUO TYKOCHHU 3aXTEB
n o6ase3ao tyxenor, JKII ,,BonoBon n kananmm3aruja“ Cy0ooTniia, 1a uCTiaTiH
pas3nuKy HakHazae 3a Torm oOpok. Mehytum Amnenarmonu cyn y HoBom
Cany, je y cBojoj mpecynu'' 3ay3eo Jpyraduju IpaBHH CTaB, OHOCHO, 00O
je Ty)KOeHU 3aXTEB Ty HUOIA.

Y o0pasznoxemy npecyje Cyl je HaBeo:

,»1y)KeHH je caanHuo [Iporpam nocioBama 3a 2015. ronuHy KojuM je
npensuleH U3HOC Mace 3apaja 3armociIeHUX, a KOju MPOTrpaM je YCBOjeH Off
ctpane CxynmruHe ['paga Cy0oTHIle, OCHUBa4Ya TYKEHOT.

Jana 26.03.2015. roqune ctynuo je Ha cHary [loceOaH KONEKTHBHH
yroBOp 3a jaBHa mpenyseha y KOMyHaJlHOj AENATHOCTH Ha TEPUTOPHUjU
Peny6nuke Cpouje (“Ciyx0enu rimacauk PC”, 6p. 27/2015 najbe y TEKCTYy:
[MoceGaH KOJIEKTUBHU YTOBOP) KOJUM je TIpeNIBUl)eH Apyraduju HAUWH HCILIaTe,
OZTHOCHO M3HOC II0 OCHOBY HaKHaJ€ perpeca 3a rOAUIIBbY OAMOP U UCXPaHe

10 H3semraj o0jaBibeH Ha cajty www.dri.rs, cTp. 58
11 Ilpecyna Anenanuonor cyaay Hosom Camy Ix1-2434/16 ox 09. HoBemGpa 2016. roguHe
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y TOKY pajia o]l OHOT KOjH je IpeBUl)eH PUIUKOM JIOHOIICHA TOAHIIHET
IJIaHa U HUje 00yxBaheH Macom 3apaja.

IToceOHMM KOJNEKTUBHUM YTOBOPOM Y diaHy 65. yTBpheHa je
HaKHaJa 3a HCXpaHy y TOKY pajia HajMame y u3Hocy o 250,00 nunapa ca
npunagajyhumM nopezuma u JONpUHOCKMA, a YiaHoM 66. M HaKHa1a perpeca
3a kopuIheme FoUIIHEr 0JMOpa - HajMame y u3HOCYy o1 1/12 MecedHo o
75% npoceuno ucrnahene 3apane y Penmyonunu CpOuju 3a mpeTX0qHy TOIUHY
ca mpunaaajyhum rmope3suMa u J0MpHHOCHMA.

Maca 3apaza ce Kox TyXeHor yTBplyje Ha HUBOY IOAMILILET IJIaHa
u nporpama koju yTBphyje Cxynmruna ['pana, a mocne ycBojeHor Ilnana
u nporpama 3a 2015. ronuny nornucan je [locebaH KOJEKTUBHH yTOBOP
(26.03.2015. roguHe) Koju je TpenBUaAcOo Behu M3HOC HaKHAJE 3a UCXPAHY
y TOKY pajia M perpeca 3a rOJUIIBN OJMOpP 32 CBAKOT 3aIOCICHOT KOjU
TY’>KEHH HHje MOTa0 HUCILIATUTH, ¢ 003UPOM J1a je y TOTJIeay Mace 3apaaa
010 OrpaHMuCeH MOAUIIBUM IIJIAHOM U IIPOTPAMOM.

C 0063upom na je [loceban xkonekTuBHM yroBop ox 26.03.2015. rogune
JIOHET 32 BpeMe Ba)kerma 3aKOHa O MPUBPEMEHOM ypehuBamy OCHOBHUIA 32
00pauyH 1 UCIUIATY IJ1aTa, OHOCHO 3apajia U JPyTUX CTATHUX TPUMabha KOJl
KOPHCHUKA jaBHUX CPEJICTaBa, TO Cy CXOHO WiaHy 4. 3akoHa ojipenioe uiana
65. u 66. oBor [IKY HumTaBe M Kao TakBe HE MPOM3BOE IIPABHO JCjCTBO.
Crora je mpBOCTENeHa IIpecyAa MpernHaueHa Kao y u3pemnu.

OHO 1ITO je 3ajeAHNYKO 3aKOHY O OYIIETCKOM CHCTEMY, 3aKOHY O
MIPUBPEMEHOM ypelhuBamy OCHOBHIIA U 3aKOHY O YTBp)MBamky MaKCUMaJIHE
3apajie 3a 3arociieHe y jaBHOM CEKTOpY je Jla ce CBa TPH 3aKOHa IPUMEIbY]Y
y paay jaBHUX npenyseha u IpyliTaBa Kanurana.

3a pas3nuky o Bakeher 3akoHa o pajay, Koju rpeasuha ma 3amocieHn
nMa npaBo Ha yBehaHy 3apazy 10 OCHOBY BpeMeHa IIPOBEACHOI Ha paldy 3a
CBaKy MyHY TOIMHY paja OCTBapeHy y pagHOM OIHOCY KOA mocjoaaBua (y
JajbeM TEeKCTY MUHYJH pax) Hajmame 0,4% on ocHoBuIe, unan 108. ctas 1.
tauka 4., 3ak0H 0 yTBphUBamky MakCUMaJHE 3apajie 3a 3al0C/ICHE Y JABHOM
CeKTOpy'?, KOju je Ha cHasu of 29. cermrremopa 2012. ronune, je y wiany 4.,
OTpaHUYHMO BUCHHY IPOIIEHTAa 3a 00padyH MuHy’or paaa Ha 0,4%. [lakure,
npenBuleHo je /1a 3armocIieH ! KO/ NCTUTATHOIIA 3apajia y jaBHOM CEKTOpY UMa
mpaBo Ha yBehaHy 3apajay 110 OCHOBY BpeMeHa IIPOBECHOT Ha paay 3a CBaKy
MIyHY TOAUHY pajia OCTBapeny y paaHoM ogHocy — 0,4% on ocHOBHE 3apae.
[Ton jaBHUM CEKTOPOM, Y CMHCJTY OBOT 3aKOHA, CMaTpajy Ce jaBHE arcHIIuje,
opraHuzainyje Ha Koje ce MPUMEYjy MPOIMUCH O jaBHUM arcHIujama,
opraHu3aIyje 00aBe3HOT COIHMjaTHOT OCUTYpamka, jaBHa IIpeny3eha unju je
ocHuBad Peny6nnka CpOuja, ayTOHOMHA MIOKPajiHA VITH jeIHHUIIA JIOKATHE
12 ,,Cn. tmacuauk PC*, 6poj 93/2012
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camoyIipaBe, IpaBHa Jula HaJ Kojuma Penmybnuka CpOuja, ayToHOMHA
MOKpajuHa, OJHOCHO jeAMHMIA JIOKAJIHE CaMOyIIpaBe MMa JUPEKTHY WU
UHIAUPEKTHY KOHTpOay Haj Buiie of 50% kanurtana wiau Buiie ox 50%
IJ1acoBa y YIpaBHOM 000Dy, Ka0o M Yy JIpyra IpaBHa JHIa Y KOjuMa jaBHA
cpencTBa ynHe Buie o 50% yKynHHX IPUXOJa.

C 003upoM Ha TO Jia je MUTAkEe MUHYJIOT pajia y jaABHOM CEKTOPY
peryJucaHo ca JiBa 3aKOHa, a Jia 3aKOH 0 yTBphHBamy MaKCHMaIIHE 3apajic
3a 3aI0CIICHE Y JaBHOM CEKTOPY MMa KapaKTep CIEIHjaTHOT 3aKOHA y OTHOCY
Ha 3aKOH 0 paJy KOjH je OMIITH 3aKOH, 10 MPUHIHITY lex specialis derogat legi
generali, Ha MCTIIATY MUHYJIOT paja y jaBHUM Inpeay3ehuMa u JpyITBUMa
KanuTajia, Tpebao O6u aa ce nmpumMemyje npouenar y Bucunu oxg 0,4% on
OCHOBHIIE.

MelyTum, ofcTyname oJ 3aKOHCKOT TIPOIIEHTAa U3BPIICHO je Ha JBa
Ha4YMHA.

IIpe cBera Bnaga PenmyOmuke CpOwuje je noHena 3akJbydak KOjUM
ce neporupa oxapenda uiana 3. u 4. 3akoHa O YTBphHUBamy MaKCHMallHE
3apajie y jaABHOM CEKTOpY TaKo LITO ce ucta Hehe oqHoCuTH Ha yTBphHBame
3apajie 3aloCcIeHUX Yy jaBHUM npeny3ehnma, akiiHOHapCKUM IPYLITBUMA U
JIpYUITBHMa ca OrpaHUYEHOM OJIrOBOpHOIINY Uuju je ocHuBad PermyOnuka
Cpbuja, ayToHOMHA TIOKpajiHA ¥ JeIWHUIIA JIOKAJTHE CaMOyTIPaBe U 3aBUCHUM
JIpYIITBAMA KaluTalla Yiju Cy OCHUBa4H Ta mpeayseha.

OO0pa3znoxeme 3a JOHOLICHE OBAKBOT 3aKJbydKka OWIIO je /a ce Ha
OCHOBY pa3roBopa ca npeJCTaBHUIIMMA CHHANKATHUX OpraHu3almja, 0110
JI0 OIICHE JIa je y YCJIIOBHMa CBETCKE EKOHOMCKE KpH3€ Koja je 3axBaTHiia U
HAIlly 3eMJby MaTepHjaHU MOJI0Ka] 3aMOCICHUX Y JaBHUM Ipeay3chuma,
aKIIMOHAPCKUM APYIITHBUMA M IPYIITBHMA CA O PAHNIEHOM OATOBOpHOIIhY
ynju je ocHuBa4Y Pemybnuka CpOuja, ayTOHOMHA TIOKpajuHa U jeIMHHIA
JIOKaJTHE CaMOyTIpaBe ¥ 3aBUCHUM JIPYLITBHMA KallUTaJla YMjU Cy OCHUBAYN
Ta npenyseha HEMOBOJbAH M JIa 3aMIOCIICHU MMajy HUCKE 3apaje, a na Ou
OrpaHHYeHE 3apaja Ha HauMH npeasuleH ui.3. u 4. 3akoHa o yTBphHUBamy
MaKCHMaJIHE 3apajic y jJaABHOM CEKTOPY J0BEO BEIIMKU OpOj 3aIOCICHUX Y
HaBeIECHUM TIpeny3ehmMa y joln HeMOBOJHHUH MaTEPHjaTHHU MOJIOXKA], TIITO
Ou OHIIO Y CYITPOTHOCTH Ca HHTEHIIMjOM OBOT 3aKOHa'>.

Jpyro oactyname 01 3aKOHCKOT MPOIeHTa yBehama MUHYJIOT pajga
H3BPILEHO je KPO3 M0jeJUHE KOJIEKTHBHE YTOBOPE KOjH CY 3aKJbyYeHU HAKOH
29. janyapa 2015. ronune.

JpxaBHa peBU30pCKa HHCTUTYIHja je Y CBOM M3BemTajy o peBU3uju
(hMHAHCH]CKUX M3BEIITaja U IPaBUIIHOCTHU TocsioBama JI1 ,,BomoBon™ Pyma

13 3axspyuak Bmaze 6p. 120-7866/2012, ox 8. HoBemOpa 2012. romune
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3a 2015. romuuy", je ykazajga Ha YHILEHHUILY Jia MOCIOIABaIl 3aKJbyIHO
KOJIEKTUBHH yToBop 31. MapTa 2015. ToamHe KOjuM je U3BPIIICHO yTBphHUBarhe
rpaBa Ha HcIaTy yBehane 3apajie o OCHOBY MUHYIIOT pajia y BUCHHH O]
0,5% ox ocHoOBHIIE, HAKO je TPETXOHO BakehUM KOJIEKTUBHUM YTOBOPOM,
MUHYIU paja 6uo yrBphen y Bucunu o 0,4%. C 003upom Ha uiaH 4. 3akoHa
0 MPUBPEMEHOM ypehrBarby OCHOBHIIA, TOCIONABALL j€ U3BPLINO UCILIIATY Ha
OCHOBY HUIITABOT' aKTa, OJIHOCHO HEOCHOBAHY UCILIATY.

KoekTuBHE yTOBOpH 3aKJbydyjy C€ Ha MEPHOI 10 3 TommHe 300T
yera Tpeba y3eTn 003up MOTYNHOCT HeroBe IpUMeHe H HAKOH IPECTaHKa
BaXkKemha 3aKoOHa O MPUBPEMEHOM ypehnBamy OCHOBHIIA, 300T Yera HHje
CIIOpaH MOMEHTAT yroBapama OHHX eJleMeHaTa KOju yTuuy Ha mnoBehame
3apaje, Beh YimbeHN1a BbUX0BE UCILIATE JIOK TPaje MIPHUMEeHa 3aKOHa.

IMutama koja ce Hamehy, a 10 KOjUX JIOJA3UMO HAKOH H3BEJICHHX
CTaBOBA Cy, Ja JIW Cy Ce MOCIEANIe OBAKBUX MCIIJIaTa MOTJIE TIPEIBUIETH?
Jla 71 ce y OTITYHOCTH MOCTHTIA CBpPXa MPUHYAHUX MPOMHUca KOji Cy Ha
CHA3M M JIa JIU je YHeHUIIa Ja he ce yCKopo 3amodeTH ca HOBUM KOJIEKTHUBHIM
[IPEeroBopruMa MpHIIMKa Ja ce MOjeAMHH MPOIYCTH HCIpaBe?

OnroBopu Ha IPETXO/IHA MUTAkA Cy Ca aCIEKTa TEOPHje PaJHOT ITpaBa
NIO3UTHBHH, )11 UMajyhul y BUAY paHuje MponycTe, MoXK/1a OU HajucIpaBHUjH
OIIrOBOp OWO, TEKHMhe ce ToOMeE.

3. OxHoc mace 3apaje ofo0peHe MPorpaMom
NocJI0Bamba U o0aBe3e HCIJIaTe YTOBOpPeHe 3apaje
U APYIrux CTaJHUX NMpUMamkba 3al0CJIACHUX

JaBua npenyseha nmajy o6aBe3y AOHOLIEHa TOAUIIEET, OJHOCHO
TPOTOAMIILET TPOrPaMa MOCIOBakha U FETOBO JI0CTABIbaE HA CArJIACHOCT
ocHuBady". Oj cTymnama Ha CHary 3akoHa O jaBHUM mpeay3ehnma oBa
obaBe3a IOCTOjH 1 3a IPYIITBa KanuTaja'®,

[Iporpam nocioBama je TIIaHCKU aKT, 0€3 4Hjer ycBajama O] CTpaHe
OCHHUBaya, mpenysehe He Mojke 1a Bpun miahama. [Ipema unany 60. HaBeneHOT
3aKOHA TOAMIIEGM OJHOCHO TPOTOAMINEGM IIPOTrpaM IMOCIOBaKka CaIpiKu:
MJIaHUpaHe U3BOPE MPUXO0/a U TIO3UIHje pacxoja o HaMeHama; TUIaHupaHe
HabaBKe; IJIaH MHBECTUIIN]a; TNIAHUPAHN HAYWH pacIiofiese J00UTH, OJJHOCHO
IUTAaHUPAaHU HA4MH TMOKpuha ryOnTKa; eleMeHTe 3a [EJIOBUTO CarjelaBame
[IeHa MTPOU3BO/A M YCIIyTa; TUIAH 3apaja U 3alollJbaBamka U KPUTEPUjyMe

14 H3semtaj o0jaBsbeH Ha cajty www.dri.rs, cTp. 79

15 Bupern wian 59. 3akona o jaBHuM npexy3ehnma “Cor. macauk PC”, 6p. 15/2016.

16 Bunern uiana 3. ctaB 2. Tauka 1. u 2. 3akoHa o0 jaBHuM nipeny3chuma “Ci. macauk PC”,
op. 15/2016.
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3a kopuitheme cpeacTasa 3a moMoh, CIOPTCKE aKTUBHOCTH, MTPONaranjy u
perpe3eHTaIu]y.

Wwmajyhu y Buay na mporpam mocioBama caJpkKH | ILIaH 3apaja,
OJTHOCHO 0/I00peHy Macy 3apajia Koja Mpe/iCTaBsba roprby MPAaHUITY 3a UCILIATY
3apaja, jaBHa mpeay3eha u ApyIITBa KamuTala MOTY YroBapaTH HCILIATY
3apajie HajBUILIE JI0 T€ TPaHuIe. Y MPHUIIOT 0BOME FOBOPHU U IIpecyAa YCTaBHOT
cyna Cpouje Opoj Yx-2128/2011 ox 25. cenremOpa 2014. ronune y Kojoj je
cyn 3ay3eo cienehu cTas:

,»YCTaBHH CY/JI MOJIa3U O] TOTa JIa CBAKH 3arOCJICHU MMa MpaBo Ha
UCTLIATY 3apajie, y BUCHHHU KOja ce yTBphyje 3aKOHOM, aKTHMAa U3 8y TOHOMHE
peryjaTuBe IOCJIOABLa U yTOBOPOM O panay. MehyTum, y KOHKpETHOM
CJIy4ajy CBOJCTBO TY>KEHOT MMao je He OWJI0 KOju mociojaasai, Beh jaBHO
npenysehe uuju je ocHuBau PenyOmnuka, u unje je mocjoBame, yKIbyuayjyhn
1 00padyH W UCILIATY 3apaja, OMII0 PEeryJucaHo MPUHYIHUM MPOMUCHMA
— 3aKoHOM O jaBHHM mpeny3ehnma n 00aBJbamy JENaTHOCTH O] OIIITET
HHTEpeca U ypenbama koje je Bnaaa qoHocua 3a cBaky MociIOBHY TOJIUHY, &
Iy TeM KOjUX Cy Ouiu ypel)eHrn HauruH 1 KOHTpoJIa 00padyHa HCIlaTe 3apaja
y jaBauM npeay3ehuma. [lutupane oapende 3akona u Ypende orpaHndaBalie
CY TY KEHOT, MOJ] TPETHOM MPOITUCAHUX CaHKIIM]a, 1a CAMOCTAIHO JIOHOCH
OITIIITE aKTe KojuMa ce ypelyje murame 3apajia 1 1a BpITu 00padyH U UCTIIATy
3apaja 0e3 MpeTXonHo no0ujeHe carnacHoctn Brame*.

Mo cxBaTamy YCTaBHOT CY/a, OBJIC HUjE peU O jeTHOCTPAHOM YMakhCHy
3apaja, HajIpe 13 pasJiora mTo je oapeadama ui. 22 u 22a 3aKoHa O jaBHUM
npenyszehuma n 00aBJbamwy JENATHOCTH O OMIITET MHTEpeca MPOMHCAHO
Jla jaBHO mpexay3ehe mociyje Ha OCHOBY MPETXOJHO JoHeTor [Iporpama
IOCJIOBamka, Ha KOjU CaryIaCHOCT J1ajeé OCHHUBAY, a KOjiu 00aBE3HO CaapKH
CBE MO3MIIMjEe PACXOJa 32 YNTABY HApEAHY KaJlCHIAPCKY TOJMHY, H TO TIO
HaMEHaMa, JIaKkje U 3a 3apajie, Kao U CIEMCHTE 3a ICJIOBUTO CarjieaBame
MOJIMTHKE 3apajia 1 3all0CIeHOCTH Y ucToM peaysehy. JlonaTHo, nnanupana
MOJUTHKA 3apajia ce MOpa yTBPAHUTHU y CKJIAIY Ca HOJIUTUKOM ITPOjeKTOBAHOT
pacTa 3apajia kojy yrBphyje Biaga. Konauno, Biiasa je Ha OCHOBY U3pUUUTOT
3aKOHCKOT OBJamhema ypemdama Ipenu3Ho ypehuBama nurame 3apana
y jaBHUM Tpeny3ehmma. M3 u3HeTor cieau na je y moriiey yTBphuBama
3apaja y jaBHOM mpey3ehy OJHOC MOCIO/aBIa U 3aM0CICHOT YTOBOPHU
OJTHOC, aJIh caMo y OKBUPY IPONHCAHUX IPaBUjia U OrpaHUuYeHa. Ypenaode
cy Takolhe mpeaBuhase u HAYMH KOHTPOJIKMCakha BUCHHE HCTTaheHnX 3apaia
y jeJHOM Mecelly, aajyhu mpaBo Ja ce M3BpPIIU yMambehe 3apajia 3a BUIIC
nciutahenn U3HOC HapeaHOT Mecena 3a KOju ce BPIIM ucriaTta 3apana. C
THUM y Be3H, YCTaBHH CYJI KOHCTATYjeE Jia C€ OBAKBOM ITPABHOM PEryJIATHBOM
TEXXHU 0YYBamy Mace 3apaja niaanupane [IporpaMom nociosama 3a oapelheHy
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MOCJIOBHY FOJIMHY, IIITO JOJAaTHO MOTBPlyje rope U3HETY OLIEHY, A j€ OTHOC
jaBHOT TIpemy3eha, Kao mociiofaBIa W 3alloCJICHOT Y jaBHOM Tipemy3ehy
YTOBOPHH OJTHOC, KOjU je OUTHO OTPaHMUYCH UMIICPATUBHUM Mporucuma‘’,

UumeHHUIly HeycariameHoCcTH u3Mel)y 3aksbydeHNX KOJCKTUBHHUX
yroBOpa W MPUHYIHUX IPOIKCA, YOUHJIM Cy U CYOjeKTH, YUYCCHHIU Y
KOJISKTUBHOM IperoBapamy na je Tako y [loceGHOM KOJEKTHUBHOM YTOBOPY
3a jaBHA KOMYHaJHa npeny3cha u npyra jaBHa npeay3seha I'paga Hosor
Cana '8, maBemeno 1a he ce 3apajie 3armociaeHnX 3a BpeMe Bajkerha 3aKoHa O
MpUBPEMEHOM ypehHBarmy OCHOBHIIA 32 00paYyH M HCIUIATY TIATA, OJTHOCHO
3apajia U JpYTrUX CTaJTHUX MPUMama KOJl KOPUCHUKA JaBHUX CPE/ICTaBa,
obOpauyHaBaTH 1 UCIIahuBaTH y CKIIay Ca OBUM 3aKOHOM.

Ha uctu 3akspyuak ynyhyje u cynuja Anenamuonor cyaa y Hosom
Cany, bopusoje I'ajuh, rne HaBomu:

,PerynatuBa mnojenuHuX [loceOHUX KOJNEKTHBHUX yTrOBOpa H3
KOMYHajHe JenarHocTu TpazoBa (Hrp. ComOop mim IlanueBo), koju
y MpeJa3HuM U 3aBPIIHUM OfpendamMa, MpUMama 3aroCiICHUX Y UCTUM
JICTATHOCTUMA yCIIOBaJbaBajy MPHUHYJAHUM TPOMUCHMA U 3aKOHCKUM
orpanndewuma (Hp. [locedban KY I'pana [Nanyesa- wian 141-Cn.ri.PC 6p.
59/2015). Crora ce 6e3 ucnuTHBamba MOTYNHOCTH ITPUMEHE UCTHX Y CBAKOM
KOHKPETHOM cllyuajy peryinatuBa oBux KY He Moxe HEOCpPEHO IPUMEHHTH.
To Hamaxe 06aBe3y /1a Cy1 MPUIUKOM CBaKOT BemTadewa (dian 313-3I111-a)
ca MaXHkOM HCIHUTA KaKo OJroBapajyhul FOJUIIBYA MPOrpaM pajia CBaKor
koHkpeTHOT JII, leroB caapkaj 1 MOryhHOCT pUMeHe, y OJHOCY Ha CBE
MO3UIIMje pacxoja Kao 00aBe3aH CaapiKaj UCTUX Y OJIHOCY Ha MPUHYIHE
IIPONKMCE U 3aKOHCKA OI'paHNYCHha CBUX IpHUMaba 3arioCJICHUX KO/ KOPUCHUKA
OYyUETCKMX CpeAcTaBa (QUPEKTHUX M WHINPEKTHUX).

VYepajamem [Iporpama mocnoBama 3a ofpeheHy MocIoBHY TOIUHY,
O]l CTpaHe OCHHBaYa, jJaBHOM Ipeay3ehy, a ol cTynama Ha CHary HOBOT
3akoHa 0 jaBHUM TIpeay3ehuma, U IpyHITBY KanuTaia, OrpaHnYaBace Maca
cpezacTaBa ce u3 Koje ce ucrutahyjy 3apaje, OMHOCHO yTBphyje ce HajBUIIN
M3HOC TUIAHUPAHUX HOBYAHMX CPEJICTaBa HA MME HCIIaTa 3apaja.

Ha yBehanu yTpomak njiaHUpaHUX CpeliCTaBa 3a MUCIUIATy 3apaja
yTu4e Butre hakTopa, o KOjuX Cy Haj3HAuajHUjH, KpeTame Opoja 3armocIeHnx
OJTHOCHO HOBO 3aIlOlJbaBame, MoBehame cTapoCHe CTPYKTYPE 3aMOCICHIX
KOjU yTHYE Ha BUCHHY UCIIJIATE MUHYJIOT Pajia, HeMIaHUPpaHa CTUMYJIIaIja,
MIPEKOBPEMEHH paJl ¥ ApyTH BUIAOBH yBehaHe 3apaze.

17 Tlpecyna YcraBHor cyna 6poj Yx-2128/2011 ox 25. cenremOpa 2014. roaune,

18 ,,Cin. muct I'pana Hoeor Cana“, 6poj 19/2017,

19 ,llpaBa u obGaBe3e 3amOCIEHHX y jaBHUM Ipemy3ehnma“, pagHu MarepHjasl CeIHHUIC
Opnesbema 3a pague cropose, Anenanuonor cyga y Hosom Cany on 28.11.2016. ronune
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Haxko je 3akoHOM O M3MEHaMa U JIONyHaMma 3aKoHa O OyUeTCKOM
cucteMy?’ yBeieHa Tako3BaHa 3a0paHa 3alollbaBara Koja Tpaje W JaHac,
TI0jeIMHU KOPUCHUITY jaBHUX CPEJICTaBa, a y TOM CMUCITY U jaBHA mpeay3eha u
JPYIITBA KallUTaja, HACY MOIITOBAIA OBY 3a0paHny. JeaH o1 TAKBUX ITpUMepa
je yrBpheH je u y U3Bemrajy Jp:kaBHe peBH30pCKe HHCTHTYIH]E,”' Y KOjeM
ce KoHcTartyje : ,,IIpenysehe je y 2014. roquHU PUMMIIO Y CTAlIHU PajHU
onHoC 7 (cenam) inna, 6e3 cariacHoctu Komucuje 3a JaBame carjiacCHOCTH 3a
HOBO 3aM0IIJbaBarbe M JJOJATHO PAJHO aHTAKOBabe KO KOPHCHHUKA JaBHUX
CpecTaBa, YMMe je TIOCTYITHIIO CYNPOTHO uilany 27e ctaB 34. u 35. 3akoHa
o Oyyetckom cuctemy (,,Ciyx6enn ['macauk PC* 6p. 54/2009...108/2013).

3amomsbaBame Koje ce BPILIHU KaKo 0e3 carlaCHOCTH HaJIJISKHOT Tella
Biane, Tako u 0e3 carjgacHOCTH OCHHMBaYa, KOjU je Ty YHECHUILY MOPao
nperno3Hatu kpo3 [Iporpam nocnoBama, yTuue Ha IIJIAaHUPAHy Macy 3apaja.
Hamnwme, ykonmuko rmiaHupaHa Maca 3apazia y HOTIIyHOCTH HOKpHBa moctojehn
Opoj 3amocienux, npenysehe Hehe Outn y MoryhHOCTH /1a M3BPINA UCTLIATY
3a HOBO3aIIOCIIeHE, OTHOCHO, TaKo yTBpheHy Macy 3apajia pacnopeanhe mpema
HOBOM Opojy 3anocienux. HaBeaeno he mmaru 3a mocieauiy cpazmepHo
yMamhemhe 3apaje CBUM OCTajiUM 3arnocieHuM junuma. Onapehenu Opoj
HOBO3aKJbYYCHUX KOJCKTHBHHUX YTOBOPA CaJPiKH YIPaBo YTBpheHy ropmy
TpaHUIy 110 Koje ce mpexy3ehe Moske o0aBe3aTH Ha HCILIATY 3apaaa. Hanwme,
MaKo ce KOJICKTHBHUM yTOBOPHMa MPEIH3HPajy eIEMEHTH 3apajie, IpaKca je
Jla ce yBOJIM 3aIITUTHH 4iaH. TakaB jenan npumep cycpehemo y [ToceOnom
KOJISKTUBHOM YTOBOPY 3a jaBHAa KOMYyHaJIHA U pyra jaBHa npexayseha rpaaa
Hosor Cana® koju y wiany 25 kaxe:

Y TIporpamy moclioBama rpemyseha onpehyje ce maca cpencrasa
3a MCIUIATY 3apajia Ha TOAMIIKBEM M MECEYHOM HHUBOY, 32 CBAaKH MeCel]
TOjeIMHAYHO, Y CKJIaTy ca 3aKOHOM, cMepHHIIamMa Brage Perryonuke Cpouje,
OBUM KOJICKTUBHHM YTOBOPOM M JIPYT'HM HPOIHCHMA KOjH C€ OJHOCH Ha
3apazge. OBako yTBpheHa Maca cpelcTaBa MpeacTaB/ba TOPY IPAHULLY 32
UCILIATy 3apajaa.’

4. 3akJpyuak

Hamepa na ce mpuHyAHHM HPOMUCHMMA, KOJI KOPHUCHHKA jaBHHX
cpencraBa, 00e30enr parmoHaIHO TPOIIEH-E CPEICTaBa 3a 3apaje, IuMe ou
ce JompurHeIo o0e30ehemy puckasHe KOHCOMUIAIHje, je 3aCUTYPHO Jaja
mo3uTuBHE epeKkTe. AllM, UCTHHA je Jla Ce HHje YBEK W Ha MPaBU HAYUH TO
20 ,,Cn. tmacauk PC*, 6poj 108/2013,

21 U3BemTaj 0 peBu3Mju (MHAHCH]CKMX M3BEIITaja M IPAaBWIIHOCTH nociosama JKIT

I'pancke Tpxxuue” Kparyjesan 3a 2014. roauny, ctp. 72, objaBibeH Ha cajty JPU,
22 ,,Cn. macauk PC*, 6poj 19/2017
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noctusano. OBy Te3y MOTKPEIJbY]y CTATUCTUYKH MOAAIK Opoja paHUX
CIIOpOBA TIpeJ CBUM CyAoBHMa y PermyOnmin, Koju Cy HacTaiIl HCKIJBYYHBO
300T IOTPENTHOT TyMaderha aJld ¥ MPUMEeHe BaykehMX MPUHYAHUX IIPOITUCA.

Tpebano 6u n3deraBaTu JOHOLICHE OBAKBUX Iponuca. Ypehupame
¢uHaHCHja ce, KOJ KOPUCHUKA jJaABHUX CPEACTaBa, HE BPIIM KPO3 CMAIbCHE
pacxofa 3a 3apajie 3aloCICHUX U JIOHOUICHE TPHHYAHUX MPOIHCA je THTAE
KOjeM ce Mopa MPUCTyNaTH BeoMa peCTPUKTUBHO. JeqmHa 100pa Hamepa,
YKOJIMKO C€ Taj Mocao He ypaau Kako Tpeda, MOXKe Ja IpOu3Bene HH3
HEeraTUBHHX e(ekara, mpe cBera NOMEHYTHX PaIHUX croposa. [TaxspuBujum
TUIAaHMPAKEM U IPABUITHH]OM aHAIH30M edekara Bakehux mpornwuca, u30erin
Ou ce CIIOpOBH, @ TAME M OTPOMHH TPOLIKOBU THUX CIIOPOBa KOjH OTET Maiajy
Ha TepeT 3alocIeHUX 1 OyleTa.
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Mile Radivojevié,
Republic agency for peaceful settlement of labour disputes

The influence of enforceable regulations and Business
Program on restrictions of the payment of salaries with
particular turn on public enterprises and corporations

Summary

In this paper we will deal with restrictions on the payment of salaries
in public enterprises and corporations founded by the Republic of Serbia,
Autonomous Province or local self-government unit, in the context of current
enforceable regulations as measures to reduce the level of fiscal deficit, as
well as the relationship with the founder through the process of Business
program adoption.

The basis for adopting such regulations was obtained from the consti-
tutional jurisdiction of the Republic of Serbia to regulate and provide a system
in the field of labour relations, all with the aim of ensuring the stability of
public finances, which is very difficult to reconcile with the needs of employees
for the income that represents material and social security i.e. that directly
affects the standard of living.

Bearing in mind that management in public enterprises and corpora-
tions is in the general legal employment regime, the provisions of collective
agreements are applied to them as well as to other employees. Due to this
fact, the founder’s role of the “guardian” of the public interest is recognizable,
both through participation in the conclusion of the collective agreement and
through the approval of the Business Program.

Keywords: earnings, compulsory regulations, business program.
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HMOCJIEAHIE HE3AKOHHTOT
IMTPECTAHKA PAJTHOT OJJTHOCA

Ancmpakm: 3axon o usmenama u JdonyHama 3akoHa o paody
(“Cnyocoenu enacnux PC” 6p. 75/14) koju je cmynuo Ha cHazy
29.07.2014. 200une, 00peobom un. 86., y sHaUajHOj Mepu, CYyWMUHCKU
Mera 00pedby un. 191. 3axona o pady (“Cayacoenu enachux PC” 6p.
24/05, 61/05, 54/09, 32/13), cucmemamu3zoeamy y 00e6Ky no0 HACL080M
- Ilpasne nocreduye He3aKoHumoz npecmaHrKa paoHoz 00HOCA.
Hosenupana oopedba un. 191. 3axona o pady npasu paziuxy uzmehy
npecmanKka paoro2 00HOCA 3d Koju ce y NOCIMYNKY npeo cyoom ymepou
da Huje nOCMojao 3aKOHCKU OCHO8 3d NPECMAHAK PAOHO2 0OHOCA,
caoporcanu y un. 175. 3axona o pady (ucmex poxa 3a Koju je 3aCHO8AH,
Kao 3anocieHu Haspuiu 65 2o00una xcusoma u Hajmarse 15 2o0una
cmasica ocu2yparsd, CnopasymMom uzmehy 3anociienoe u nocio0asyd,
OMKA30M Y20680pa 0 pady 00 cmpane ROC100asyd Wiu 3an0cileHoe, Ha
3axmes pooumesbd Uil CMmapamesba 3anocienoe miahee 00 18 2oouna,
cmphy 3anociaenoe u 'y opyeum ciyyajesuma ymepheHum 3aKoHom) u
NpecmaHnka paoroz 00HOCA YKOIUKO CYO Y MOKY NOCIMYKA Ymepou od
Jje nocmojao ocros 3a npecmanax padHoz 00Hoca. Y 3a8ucHocmu 00
ymephenoe yurbeHUUHO2 0CHOBA Y MOKY CYOCKO2 NOCIMYNKA Y NO2Aedy
NOCMOojara pasioea 3a nPecmanax paoHoz 00HOCA, pasiudume Cy u
nocneouye no 3anocieHoe y 0Cmeapueaivy npasa Ha epaharse Ha pao
U Opyeux npasa u ¢ mum y ee3u 00ase3a nocio0asyd caopPICaHux y
00peoodu un. 191. 3axona o paody.

Kawyune peuu: ocros npecmanxa paonoe o0noca, nocieouye, epakharse
Ha pao, HaKHada wmeme, yMarberve HaKHaoe wmeme, 3aCmMapenrocm.
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1. YBoaHe HamoMeHe

Y npumenn onpende uin. 191. 3akona o paxy (“CayxOeHN TIacHUK
PC” 6p. 24/05, 61/05, 54/09, 32/13), y mapHHuIIamMa paay OleHe 3aKOHUTOCTH
OJITyKE O TPECTaHKy pajHOr OJHOCA, Y CIy4Yajy Ja MOCJoAaBal] HUje
MOCTYIINO y CKJaxy ca oapendoom wi. 180. ucror 3akoHa, Koja MpoIucyje
JY>KHOCT TTOCIIOZIaBIa Jla TIpe 0TKa3a yroBopa O pajy 3armociaeHor YI030pH Ha
MOCTOjarhe pa3jiora 3a 0TKa3 U y CIIyuajy Jia je 0TKa3 JaT 10 MPOTEKy POKOBa
3acTapesocTH OTKa3HMUX pasiiora, CXOAHO Wi. 184. McTor 3aKoHa, yjeHaueHa
CyJICKa TIpaKca 3aCHOBaHa je Ha CTAHOBHUIITY Jia j€ TaKO yTBPheH YNHCHUIHH
OCHOB PEJICBaHTAaH, aJli M JIOBOJbAH JIa CC YTBP/IH JIa je HE3aKOHUTA OJIITyKa
[OCJI01ABIA O MPECTAHKY PaIHOT OJHOCA.

[NocTojame mpaBHOCHAXKHE OJITTYKE Cy/ia KOjOM je OITyKa MOCIoaBIa
NOHUIITCHA KA0 HE3aKOHMTA, 3aCHOBAHE Ha MOBPENU MOCTYNKA Y CMUCITY
1. 180. 3akoHa 0 pany, a THME U MOBPEIH MpaBa 3arociIeHOT Ha 00pany,
peMa 4j1. 7. parudukxoane melhynapoaune KonBeHImje o mpecTanky paaHOT
OJTHOCA Ha MHUIMjaTUBY rociiofasia 6p.158, kao u onpendu uin. 184. ucror
3aKOHA, KOjJOM je MPOIMHCAH POK 3acTapesiocTH, Ouo je (0 ayToMaTu3My)
OCHOB 3a Bpahame Ha paJl 3aI0CIeHOr, Kaja TO 3all0CICHU 3aXTeBa, JaKie
0e3 0031pa Ha MOCTOjambe YHIHEHUIA U OKOJTHOCTH JIa JIU j€ TIOCTOja0 OCHOB
3a MpecTaHak pajHor oJHoca.!

Hamemena onpanda wi. 191. 3akona o pagy (“CiykO0¢HU TIIaCHUK
PC” op. 24/05, 61/05, 54/09, 32/13 u 75/14), naje HOBO 3aKOHCKO peIIeHe Y
MOrJIeAy MPaBHUX MOCIEANIA HE3aKOHUTOI MIPECTaHKa paJHOI OJHOCA, Y
3aBHCHOCTH 0J] yTBP)EHOT YHHEHUYHOT OCHOBA Y TOKY CYJCKOT IMOCTYIIKA Y
NoTJIely MOCTOjahba OCHOBA 3a MTPEecTaHaK PaHOT OJHOCA.

2. Ilocyenuie HE3AKOHUTOT MPECTAHKA PAHOT OJHOCA
Ka/1a ce Yy MOCTYNKY NpeJ CyA0M YTBPIH 12 HHje
MOCTOja0 OCHOB 32 MPECTAHAK PAJHOI OHOCA

2.1. IIpaeso 3anocnenoz na epaharmwe na pao
(un. 191. cm. 1., 5. u 6. 3axkona o paoy)

Cyn y TOKy HOCTyNKa paad IOHHUIITAja OMJIyKE IOCIONAaBLA O
IIPEeCTaHKy pajgHOT OAHOCa, Tpeba Ja LIEHU 3aKOHUTOCT OJJIyKe, Kako ca
MIPOLIECHO MTPABHOT, TAKO ¥ Ca MAaTEPHjaJIHO IPABHOT CTAHOBULITA U yTBPhyje
Jla JIM je pajiHU OJTHOC MpecTao 0e3 MPaBHOT OCHOBA HJIX j€ IT0CT0ja0 IPaBHU

1 IIpecyna BpxosHnor kacarnuonor cyaa Pes2 1423/10 ox 27.10.2011. ronuse,
Ipecyna Anenanuonor cyna y beorpamy k1 3133/2012 ox 26.04.2013. ronuse,
Ipecyna Anenanuonor cyna y Kparyjesiy k1 2230/2012 ox 22.02.2013. roxune,
Ipecyna Oxpyxuor cyna y Hunry Ix1 729/2009 on 08.07.2009. roquae
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OCHOB, T€ JIa JIK je TOCIIo[aBall MPOBEO 3aKOHOM TPOMHMCAHU MOCTYIAaK 32
IIpecTaHKa paaHOT OJHOCA, IITO j€ CBE IT0 HOBEJIMPAHO] O[PSO peIeBaHTaH
YUHCHUYHU OCHOB OJ KOT'a HE 3aBHCH CaMO 3aKOHUTOCT OJIITyKe TIOCJIO/BIIA,
Beh M OTKIamame MOCISANIC HE3aKOHUTOT MPECTaHKa PAJHOT OJJHOCA Y
orJiely TIOHOBHOT YKJbYUHBambha 3all0CICHOT Y POLEC paja, Kao U OJIyKa
Cy/la 0 3aXTEBY 3aIOCIICHOT J]a C€ BpaTh Ha paj U IPYTUM IIpaBUMa CaapKaHUM
y ui. 191. 3akona.

VKOJIMKO Cy/1 yTBP/IU 14 j€ paJHH OJTHOC IIPECTA0 Y 3aKOHOM MPOITUCAHOM
MTOCTYTIKY WJIH CYTIPOTHO ofipedamMa 3aKoHa KOjuMa je IMPOIHCaH MOCTYTIAK,
asu 6e3 MpaBHOT OCHOBA, KOjH TIO/Ipa3yMeBa Ja HUCY MOCTOjalld pa3iio3n 3a
IpecTaHak pajHor ofHoca npeasulenu y wi. 175. 3akoHa o pagy (Ha mpumep,
y clly4ajy OTKa3a yroBopa o paay oJl CTpaHe MOCIoaBla, 3aoCIeHH HHje
YUYHHHUO TOBPENY pajiHe 00aBe3e NiTh aKT HeAMCIUTUIHMHE WIH HUjE JOKa3aHO
Jla TIOHAIIAkhE KOje je CTABJLEHO Ha TePET 3all0CIICHOM IPEJICTaBIba TIOBPEIY
panHe obaBese), cxonHo 4i. 191. cT. 1. 3akoHa, ommyduhe qa 3amocieHor
BpaTH Ha paJi Kajia To 3aMoCICHU 3aXTeBa.

TakaB 3axTeB TpeOa - MOpa OUTH UCTAKHYT Y MOCTYIKY Pagd OLECHE
3aKOHUTOCTH OJJIyKe O MPECTAHKY PaTHOT OJHOCA.

2.2. Ilpaso 3anocaenoz na HaKkHaoy wimeme

Kao 3ameHa 3a noepamax na pao

VY HcToj MpaBHO] M YMEEHUYIHO] CUTYalHjU Kaja je Y TOKY MOCTYIKa
yTBpleHo Ja je palHu OJHOC MpecTao 0e3 MpaBHOT OCHOBA, Mpema 4. 191.
cT. 5. 1 8. 3akoHa, yMecTo 3axTeBa 3a Bpahame Ha paji, 3a[0CIeH! KMa ITPaBo
Jla 3aXTeBa O]] OCJIOABIIA HCIUIATy HAKHAJIE IITETE Y BUCUHU OJ] HajBUIIIC
18 3apama 3aImmoCIEHOT KOjy je OCTBapHO Yy MECEIy KOjH TIPETXOIN MECEIy y
KOME MY je IPecTao pagHHu OJHOC.

Hakne, 3akoH faje MoryhHocCT 3amocieHoM aa 6upa aa au he mocTaBuTH
3axTeB 3a Bpahame Ha paj WK he 3aXTeBaTH HAKHAAY LITETEC KA0 3aMEHY
3a MOBpaTak Ha paj, y KOM CiIyuajy BUCHHA HAaKHAJE IITETE 3aBHCU O]l
BpEMEHa pajia MPOBEJCHOT KO MOCI0/AaBIa (IITO je HOBUHA Y OJIHOCY Ha
paHHje 3aKOHCKO peIlethe), TOIUHA KUBOTA 3aMI0CTICHOT U 0poja H3ApKaBaHUX
YJIaHOBA MOPOAMLE IITO j€ PEJICBAHTAaH YHEHCHUYHHU OCHOB, jep Ta HaKHAAa
Tpeba na Oyne onrosapajyha u mpaBu4Ha 0yCTaHKY 3amocieHor o1 Bpahama
Ha paj.

2.3. IIpaso 3anocaenoz kada HACMAagaKk paonoz oonoca nuje mozyh

[Ipema 4. 191. ct. 6. u 8. 3akoHa 0 pafy, Kajia je y HIOCTyTKY yTBpheHO
Jla je pagHu OJHOC MpecTao 0e3 MPaBHOI OCHOBA M YKOJIHMKO IOCIIOABAI]
JOKaKe J1a OCTOj€ OKOJIHOCTH KOj€ ONPaBIaHo yKa3yjy Ja HacTaBaK pagHoT
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0JTHOCA Y3 yBa)KaBame CBHX OKOJIHOCTH M MHTEpeca 00e CTpaHe y Cropy
Huje Moryh, cyn ogbuja 3aXTeB 3alOCIIECHOT Ja Ce BpaTH Ha paja U Aocyhyje
HaKHAIy MITETe y ABOCTPYKOM M3HOCY O] M3HOCA YTBphEeHOr y ckilaay ca
CTaBOM TIET HCTE oapenode.

[Iurame na MU y TakBOj YMEHEHUYHO] CUTYalUjH, 3aM0CICHN Tpeda
y TOKY MOCTYTIKa Jla HCKa)Ke CarlaCHOCT WJIM UCTAaKHE EBEHTYaJIHU 3aXTEB
3a HaKHaay mrere, uMajyhu y Buay onpenOy wi. 3. 3akoHa O MapHUIHOM
noctynky (,,Ciyk0enu rimacauk PC* 6p. 72/2011, 49/2013 - onmyka YC,
74/2013 - onnmyka YC u 55/2014), xojoM je TIpOonucaHo Ja Cya Ojydyje y
rpaHHIlaMa MOCTaBJHEHOT TYKOCHOT 3aXTeBa, OATOBOp OM OMO HEraTHBaH,
003UPOM J1a 3aKOHCKa HOpMa Jaje oBiamheme cyy J1a JOHECe OMTYKY KOjoM
onbuja 3axTeB 3a Bpahamwe Ha paj v TO MPaBo CYNCTHTYHILE HAKHAJIOM IITETE
y BIUCHHH HajBHIIE 10 36 3apaja.

Omryxka cyna He Tpeba 1a caap ki HCKa3 J1a je 3aXTeB HEOCHOBAH, jep
y ClIy4ajy HE3aKOHUTOI IIpecTaHKa paJHOr OJHOCA, OCIoAaBal Mopa J1a
OTKJIOHH MOCIIEUIIE, TIPUMAPHO YCIIOCTABIbAEM IIPEKHHYTOT PAIHOT OJJHOCA
- Bpahamem Ha paji, ¢ TUM LITO C€ TO MPaBO 3aMOCICHOT MO CIeHU(pHIHUM
YCJIOBUMA M OKOJTHOCTHMA, CYTICTUTYHIIIE Ha OCHOBY 3aKOHA, TPyTUM IIPaBOM,
KaJla YUEbCHUYHU OCHOB Yy IIOTJICAY HOCTOjaH)a OIpaBAaHUX OKOJIHOCTHU U
nHTEepeca o0e cTpane, Hamehe MyHy U3BECHOCT J1a HACTaBaK paHOT OHOCA
Huje Moryh.

2.4. Ilpaso 3anocnenoz Ha HAKHAOY uimeme 3002 uzocmaine 3apaoe

IMpema un. 191. ct. 1., 2., 3. u 4. 3akoHa 0 pajy, y Cly4ajy HE3aKOHUTOT
MpecTaHKa paJHOT OJ{HOCA 3aM0CIICHU MMa IIPABO Ha HAKHAy IITETE Y BUCHHH
m3ry0JbeHe 3apaje koja y cMuciy 4i. 105. 3akoHa o pamy, caapiku mope3e u
JOTIpHHOCE 32 00aBE3HO COIMjaTHO OCUTYPame KOjH ce n3J1Bajajy u yrutahyjy
HaJJIeKHUM (DOHJOBUMA M CIIy>K0ama y KOPHCT 3aIllOC/IeHOT, Ha YTBpheH
MECEYHH U3HOC U3ry0JbeHe 3apajie, y CKiIaay ca UMIepaTHBHUM IIPOIUCHMA
y TOj 00JacTH, 003UPOM J1a 3aII0CIICHH TIOPE3NMa U JOPHHOCHMA HE MOKE 1a
pacnoaxe, ycies dera ce 3arociIeHoM ucriahyje HakHaAa MTeTe Y BUCHHU
T3B. HETO 3apaje. Y caJpiaj HaKHaJIE ITeTe, [0 3aKOHY, He yJIa3M HaKHaa 3a
UCXpaHy U TOKY pajia, perpec 3a roAUIIBI 0AMOp, OOHYCH, HATpaje U Apyra
MpUMara M0 OCHOBY JOINPUHOCA MOCIOBHOM YCIEXY MOCIONABLa, YUME CY
Ha jacaH U Mpelu3aH HauWH OTKJIOIEeHA MUTamka y Norjey o0MMa HaKHaae
HITETE 10 HABEJCHUM OCHOBHMA.

Tpeba HaroMeHyTH Ja MPaBoO Ha HAKHALY IITETE 300T U30CTAE 3apajie
cxomro wir. 191. ct. 1. 3akoHa, y Be3u cTaBa 5. m 6. HICTE opeade, ocTBapyje
3aI0CJICHH KOME je pajJiHU OHOC IpecTao 0e3 MpaBHOT OCHOBA, HE3aBHCHO
0] peaJIn30BaHOr MpaBa Ha Bpahame Ha paj, MpaBa 3al0CICHOT Ha HAKHALY
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HITETE Kao 3aMEHe 3a TIOBpaTakK Ha paJi Wiy IpaBa 3aMoCciIeHOT KaJla HACTaBaK
pamHOT ogHOCA HHUje Moryh, Kojum ce mpaBo Ha Bpahame Ha paa 3aMemyje
JIPYTUM MIPaBOM, jep c€ paJy O HE3aBHCHUM BHJIOBHMA INITETE KOJU CE HE
UCKJIBYuY]jy MehycoOHo.?

VYKOJIMKO ce y TOCTYNKY MpeJ CyIOoM YTBPAHM /ia je IOCT0ja0 OCHOB
3a MpecTaHak paJHOr OJHOCA, T€ Ja je MOCIoAaBall MOCTYIHO CYyIPOTHO
ozipeadamMa 3aKOHaA KOjUMa je MPOIUCAH MOCTYIAaK 3a MPECTaHaK pajHOr
OJTHOCA, y CITy4ajy HE3aKOHUTOT IMPECTaHKa PaJIHOT OJIHOCA, 3aII0CIICHU HeMa
MpaBO Ha HaKHAJy IITeTe 300T M30cTaNe 3apajae, 003upom aa wi. 191. cT.
7. 3axoHa He caapxu ynyhyjyhy HOpMmy, a ¢ ApyTre cTpaHe CTaB jelaH HcTe
oapende, MPONKcyje TO MPaBO UCKIbY YMBO 3aII0CICHOM KOME je paIHH OTHOC
npectao 0e3 MpaBHOT OCHOBA.

[Ipema HoBenMpanoj oxpenou ui. 191. ct. 9. 3akoHa 0 pajay, HaKHaIA
mTeTe u3 cT. 1., 5., 6. 1 7. ucTe ogpende, yMamyje ce 3a U3HOC IPUXoa Koje
j€ 3aMoCIeHU OCTBAPHO 110 OCHOBY Pajia Mo MPECTaHKY PaIHOT OTHOCA, YHME
je 3aApKaHO UCTO HOPMATHBHO pEIlekhe, KOje je caapiKrala 3aKOHCKa HopMa
npe u3MeHe u JomyHe oxpende 4wi. 191. cr. 3. 3akona o pany (“CiyxOeHu
rnacauk PC” Op. 24/05, 61/05, 54/09).

Kako je oTknamame IpaBHUX MOCIEIUIA PEryCcIucaHo moceOHOM
HOpPMOM YIIPaBO 3a Cly4aj HE3aKOHHTOI MpEeCcTaHKa paJHOT OJHOCA, Koja
npeaBrla OCHOB, BUCHHY M OTPaHUYERA Y TIOTIIeTy 00MMa HaKHa e ImTeTe 300r
n3ocTae 3apaje, y npumenu 4wi. 191. ct. 2. u 3. 3akona o pany (“Ciyx0eHn
riacauk PC” 6p. 24/05, 61/05, 54/09), y cyackum oirykaMa OUo je u3paskeH
JEIMHCTBEH CTaB 10 MUTaby OLICHE OCHOBAHOCTH 3aXTeBa 3a HAKHAIY LITETE
IPUMEHOM IPaBHJIa O JISTUKTHO] OJITOBOPHOCTH U TIOJIEJHEHO] OJITOBOPHOCTH
y emuciy 9. 154. ct. 1. mwir. 192. 3akona o obnmramuonnm ongaocuMa (“Co.
muct COPJ”, 6p. 29/78, 39/85, 45/89 - onnyxa YCJ u 57/89, “Cn. muct CPJ”, Op.
31/93 u “Ca. muct CLII™, 6p. 1/2003 - YcTaBHa TIOBEIBA), 10 TOHOIIEHA ONTyKe
VYeraBuor cyna Penyonuke Cpbuje Yx-776/2012 ox 11.04.2013. rogune,
KOjoM je yTBplheHo 11a je mojHoCcHoIy ycTaBHe kajibe nospeheHo nmpaBo Ha
paBUYHO cylere, MOHMIIITEHA je APYTOCTENeHA CyICKa OTyKa 1 oapel)eHo
j€ Ja WCTH CyJ MOHOBO OIJIYYH O KaJIOM M3jaBJhEHO] IMPOTHUB ITPBOCTEITHE
o/utyke. Hanme, mpaBHOCHa)KHA OJTyKa CyJa KOJOM je TIOHHIITEHA OJTyKa
MOCTIO/IaBIa KA0 HEe3aKOHUTA, 3aCHOBAHA HA TMOBPEAH MOCTYMKA Y CMHCITY
yi1. 180. 3akoHa 0 pajy - MOBpeAH MpaBa 3arociIeHor Ha 040paHy 1 oxpeaou
41, 184. uctor 3aKoHa, KOJOM je MPOIUCAH POK 3aCTapPEJIOCTH, OHO je OCHOB
3a Bpahame Ha paJi 3arociIeHOoT, Kaia TO 3al0CIeHN 3axXTeBa, 0e3 0063upa Ha

2 Omryka YeraBHor cyna Pemyomuke Cpouje Yx-841/2012 ox 26.11.2015. roqune,
Onnyka YcraBHor cyna Penyonyke Cpouje Yx-7398/2014 o 17.11.2016. rogune
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MOCTOjarh¢ YNHHCHUIIA ¥ OKOJHOCTH Jia JIU j€ WJIM HHje TI0CT0ja0 OCHOB 3a
MpecTaHak pagHoOr OJHOCA.

VY TakBOj MpaBHO] W YHWKHLEHUYHO] CHUTYaIlUjU TUTamE N1a JIH je
MOHAIIAKE KOje je 3aMOCICHOM CTaBJHCHO HA TEPET OIYKOM MOCIIO/aBIIa
KOja je MPaBHOCHAYXHOM CYACKOM OJIJIyKOM IMOHHUIITEHA, PEICTaBIbajI0
MoBpey pajHe 00aBe3e UM aKT HEIUCIUILINHE 3a KOjy Ou OMO oAroBOpaH
3aMoCIICHH, paclpaB/baHo je Y TIOCTYNKY MpaBa Ha HaKHAAY IITETe 300T
HE3aKOHUTOT 0TKa3a M BUCHHE HaKHANE, YTBPhyjyhu OCHOB OATOBOPHOCTH
MOCJIO/IABIIA 32 ITETY KOjY je 3aM0CTICHH MPETPIICO, HCKIBY YeHhE OITOBOPHOCTH
MOCJIO/IABIA 32 HAKHATY IITETE, TOMPUHOC 3aMOCICHOT HACTAHKY IITETE,  CBE
MPUMEHOM IPaBUJIA O JEITMKTHO] OTOBOPHOCTH KOja Cy caJpKaHa y 3aKOHY
0 OOJIUTalMOHUM OJIHOCUMA.?

MelhyTum, y omitykama YcraBHor cyna Penyonuke Cpouje Vx-776/2012
orn 11.04.2013. rogune 1 Yx-3450/2012 ox 26.02.2015. roguHe, U3HETO je
CTAHOBHIIITE JIa MPUIMKOM OJITTyYHBama O 3aXTEBY 3aIOCICHOT 33 HAKHATY
mITeTe 300 HE3aKOHUTOT 0TKa3a, Tpeba MMATH y BUY A4 je 3aKOH O pajay y
TOM Toreny lex specialis y oqHOCY Ha 3aKOH O OOJUTallMOHMM OJHOCHMA
U Ja y CBOjUM ojipeadamMa Koje peryjuily Ipapa 3aroCJICHOT MOBOIOM
HE3aKOHHUTOT OTKa3a, He CaJpXKU OJPEIAHUILY O CXOIHO] PUMEHHU 3aKoHa
0 OOJIMTallHOHUM OJHOCHMA, OJTHOCHO HH-CTOBUX IPaBHIIA O JICITHKTHO]
OJICOBOPHOCTH, 1A j¢ MHTEHIIM]ja 3aKOHO/IABIIA TIPUIINKOM TPOITUCHBAhA MTPaBa
3aml0CICHOT Ha HaKHAJy IITeTe 300T He3aKOHHUTOT oTKaza (wi. 191), Ouna
Jla caMo TIOCTOjae MPABHOCHAYKHE CYJICKE OJTyKe, KOjoM je yTBpheHo na
je 3armocIeHOM He3aKOHUTO MPECTa0 pajHu OIHOC, Ay TOMATCKH J1aje MPaBo
Ha HaKHaJy IITCTC Y BUCMHU I/ISFY6JBeHe 3apajac u Apyrux npuMmama, 1€ 1a
M3PUYHTO 32KOH MPOIUCYje YCIIOBE 0] KOjUMa Ce BUCHHA HAKHAJIE MITEeTe
MOXE YMAbHUTH, @ TO Cy CaAMO MPUXOAH OCTBAPEHHU HAKOH MPECTAHKA PaTHOT
o7HOCa, 6e3 HaBolewa APYTUX U3y3eTaka.

YBakaBajyhu H3HETO CTAHOBHINTE y HABESJICHUM OJlTyKama U 'y Behem
Opojy ApYruX MoCTymnaka Mo ycTaBHOj XKaJOH, y HCTO] YNEEHUIHO] U ITPABHO]
CUTYAI[UjH, y CYJCKHM OJIJTyKama U3HET je CTaB Aa je oxpenoda wi. 191. 3akoHa
0 paly, noceOHa HOpMa, KOja peryJuile OTKIAmbamhe MPABHUX MOCIEINIA
yIpaBo 3a clly4yaj HE3aKOHUTOT MPEeCcTaHKa pagHOr OJHOCA, YCJe] Jera
HEMa YCJIOBa J1a Ce IICHW OCHOBAHOCT 3aXTeBa 3a HCIJIATY HAKHAJC MITETe

3 Tlpecyna Anenanuonor cyna y Kparyjesmy ['x1 1575713 o1 9.07.2013. ronuse,
Ipecyna Anenanuonor cyna y Humry I'x1 2766/13 on 06.11.2013. roaune,
Ipecyna Anenanuonor cyna y beorpany Ikl 6885/12 ox 13.06. 2013. ronuse,
IIpecyna Anenanuonor cyna y Hopom Camy k1 1923/14 ox 19.01.2015. roguae
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MIPUMEHOM IIPaBHJIA O JCJIUKTHO] OJICOBOPHOCTH KOja Cy cajipkaHa y 3aKOHY
0 OOJUTAIMOHUM OTHOCHMA.*

[Ipumena un. 191. ct. 2. u 3. 3akona o pany (“Ciryx6enu rmacauk PC”
op. 24/05, 61/05, 54/09) u HoBenupana oxpenda 4. 191. ct. 9. 3akoHa o pany
(“Ciryx6enu racauk PC” 0p. 75/14), o1 3Hauaja je Ha BUCHHY HaKHa/a LITETE,
Jep ce ucTa ymayje 3a U3HOC MPHUXO0JIa KOje j& 3aM0CIICHH OCTBAPHUO IO OCHOBY
paja 1o mpecTanky paaHor ogHoca. CriopHa MuTamba y IPUMEHH HaBEICHUX
ojpenada, OJIHOCKIIA CY CE Ha €BEHTYaJIHY MOI'YNHOCT 3aM0CIICHOT JIa PaJioM
yMamH IITETY MO MPECTAHKY PaJHOr OJJHOCA, ypadyyHaBame ucriaheHe
HOBUAHE HAKHAJIC Y CITyUajy He3aMoCICHOCTH o1 cTpaHe Harronanue ciyxoe
3a 3arolbaBambe, Kao U TEPET J0Ka3uBabha THX PEICBAHTHUX YNICHULA U
OKOJIHOCTH KOjU MOTY OMTH OJ] yTHIIaja Ha OOUM IITETeE.

ITpema 3akoHy 0 3aM0I/baBakby U OCUTY Pakby y CITy4ajy He3amoCIeHOCTH
(,,Ciry>x6ernn rinacauk PC* 6p. 36/09, 88/10), mpaBo Ha HOBUYaHY HaKHATY
y Cllydajy HE3aIlOCJICHOCTH je jeHO O]l TIpaBa M3 00aBe3HOI COIH]jaTHOT
OCHUTYyparma W HAaKHAaJa KOjy HEe3aroCICHH MPUMa 10 TOM OCHOBY, HE MOXKE
ce cMarpaTH MPUXOJOM KOjH je 3allOCICHU OCTBApHO 10 OCHOBY paja Iio
MPECTaHKy pajgHor ogHoca. Crora, HAaKHa/a MITeTe 300T HE3aKOHUTOT OTKa3a
0 KOjOj Ce OIyuyje Y CYJICKOM IOCTYIIKY, HE MOXe Ja OyJic yMameHa 3a
M3HOC KOJU KOPHCHUK HOBYaHE HaKHaJe npuMa ojx Harnuonanxe ciyxo0e
3a 3amoljbaBame, jep 3a TO He MOCTOjU MPABHU OCHOB. 32 OJIJIyYHBAKHE O
MpaBy 3aMOCIICHOT HA UCIIIATY HAKHAJIE IITETE Y CY/ICKOM CIopy, O3 3Hauaja
je oxoxHocT na u he HaumonaniHa ciuysx0a 3a 3anolisbaBambe MPOBECTH
MOCTYIAK U TPAXKUTH OJf KOPUCHHMKA Jla BpPAaTU NMPUMJIbEHY HAaKHAIY, jep
je 1o omHoc koju he ce u3mely mUX pacrnpaBuTH MO MpaBUIMMa 3aKOHA O
3aI0ILJbaBatby U OCUTYPAmy Y CIy4ajy He3amoCIeHOCTH.

Taxolje, muTame /1a U MOCTOjU JOMPHHOC COTICTBEHO] IITETH U OCHOB
3a CHIDKCHC HAKHAJIC IITETE, Kaja Ce YTBP/AH MACHBHO JPIKAHE 3aMOCIICHOT
y IepUoTy KaJia je BaH paJHOT OJJHOCA U KaJ1a TIOCTOju MOTYNHOCT /12 OH 3a TO
BpeMe pajiu ¥ 0cTBapyje 3apany, y Omnyiu YcraBHor cyna Penyonuke Cpouje
Yx-4058/2014 01 01.12.2016. rogune usHeTo je cienehe craHopumite: ,,Hanme,
caMo TIOCTOjark¢ TIPAaBHOCHAXKHE CYJICKE OIIyKe, KOjOM je yTBpheHo aa je
3aMoCICHOM HE3aKOHUTO MPECTao PagHu OJHOC, MOAPA3yMEBAIIO je MPaBO
TOT 3aMOCJICHOT HA HAKHAJY MITETE Y BUCHHU U3ryOJbEeHE 3apajic U IPyTHX

4 Opnyka YcraBHor cyna Cpouje Yik-7296/2013 ox 25.02.2016. ronune,
Onnyka YerasHor cyna Cpouje Yx-2346/2014 ox 3.03.2016. romuse,
Omnyka YerasHor cyna Cpouje Yx-6252/2013 on 14.04.2016. ronusne,
Omnyka YerasHor cyna Cpouje Yx-7754/2014 on 14.07.2016. ronusne,
Omnyka YerasHor cyna Cpouje Yx-3644/2014 on 15.09.2016. ronune

5 Tpecyna BpxoBHor kacanuonor cyna Pes2 2001/2015 ox 28.09.2016. roquse,
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npuMarma Koja My MpHIIaajy 10 3aKOHY, OMIITEM aKTy M yTOBOPY O pajy,
y3 yIJIaTy MpHUIanajyhux mompruHoca 3a 00aBe3HO COIHjaIHO OCHTYypambe.
To 3Ha4M 1a y TAaKBOj IPABHOj CUTYAIHjH ITOCTOjU (PUKITH]ja O HEMTPEKUTHOM
PaIHOM OJTHOCY OJ1 MOMEHTA JIOHOIICHa HE3aKOHUTOT PElICHha O 0TKa3y
yTroBOpa 0 pajy 10 nana Bpahara Ha paj. Mcrmnata HakHa e IMITETS Y BACHHU
n3ry0JbeHe 3apajie U yIiaTa J0IpPUHOCa 3a 00aBE3HO COIUjaTHO OCUTY PALE,
peJIcTaBIba MaTEpUjaIU3alijy Te MpaBHe (QUKIIM]jE, KOja 3aIl0CACHOT JOBOIH
y UCTH MPABHHU TIOJIOXKA] Ca IPYTUM 3aIl0CIICHUMA KOjU Cy CBE BpEME PajIriin
KOJI TY>KCHOT TIOCJIOJIABIIA U YPEITHO OCTBAPUBAIIH MPaBa U3 PaJHOT OJHOCA
(Bunmetn Onnyky YcraBHOT cyna Yxk-3544/2014 on 15.9.2016. rogune). U3
Hanpea U3HETOT Ce, 10 MUIILJbEHY YCTaBHOT CyJla, MOXKE H3BECTH 3aKJbyUaK
Jla je 3aT0CJICHU KOjH je y onroapajyhem (CyicKoM) MOCTYIKY, Ha 3aKOHOM
IpONKCaH HAuMH, OCIIOPHO OJUTYKY IOCIIO/IaBIa O OTKa3y yroBopa o pany,
CTBOPHO JICTUTUMHO OYCKHBame Jia fie, 3a ciydaj ycnexa y TaKBOM CIIOpY,
OH OWTH JIOBEJICH Y MJICHTHYAH NMPABHU MOJI0Kaj Ca OCTAJIUM 3aIOCICHIMA,
Mpe CBera, MCIJIaTOM 3apajia M3 PajJHOT OJHOCA Koje OM OCTBapHo Ja je y
MepUOy HE3aKOHUTOT 0TKa3a PaJro Ko Ty KeHOor nocionasna. [Ipema tome,
yMambemhe HaKale MITeTe 3a U3HOC MPUX0Ja KOoje je 3alocieHrd OCTBapro
110 OCHOBY pajia IPEACTaBIbAJIO je CaMO HEKY BPCTY 3allITUTHE KIay3yje y
KOPUCT TIOCJIONIABIIA — JIa HUje y 00aBe3u J]a HAKHA/IM IITETY WIIH JIe0 IITeTe
KOjH je 3aI0CTICHH CBOJUM aKTHBHUM JIP)KambeM (EBEHTYATHO) aHYIIHPao, He
U Ty’KHOCT TaKBOT JAPKarba 3aM0OCIICHOT, Ka0 YCIIOBa 32 OCTBAPCHHE MPaBa Ha
HaKHaIy mTeTe 300T He3aKOHUTOT OTKa3a’”.

3. [Tocnenuiie HE3aKOHUTOT MIPECTaHKa PaIHOT OIHOCA Kajia MOCTOj!
OCHOB 3a TIPeCTaHaK paJIHOT OJIHOCA

IIpema g. 191. cT. 7. 3ak0oHa 0 paay, aKO CY[l Y TOKY ITOCTYIIKa yTBPAH
Jla je TIOCTOjao OCHOB 3a MPECTaHaK PaJHOT OJHOCA W Ja je IMOCIoaaBall
MOCTYIHO CYMPOTHO OfipedaMa 3aKoHa KOjuMa je MPOIUCAH MOCTYTaK 3a
IpecTaHak paJHor ogHoca, ¢y he of0uTH 3aXTeB 3aM0CIeHOT 3a Bpahame Ha
paj 1 Ha UMe HaKHaJie ITeTe JoCyauhe H3HOC JI0 HIeCT 3apajia 3aloCICHOM.

Pa3no3u (ocHOBM) 3a TpecTaHaK pPaaHOr OJHOCA H3PUIHUTO CYy
npensuhenn 3akoHoM y onpendu 4i.175. OTkas yroBopa o pamy ox cTpaHe
MOCJIO/IABIIA je je/laH Off OCHOBA 32 MPECTAHAK PAJHOT OJHOCA U Y OJHOCY
Ha TMOjeIMHE pa3jiore 3a 0TKas, 3aKOH MpeaBulja moceOHy MpoLeaypy Kojy
0CJI01aBall MOPa MO TOBATH.

YKONWKO TociojaBal, MMa HaMmepy Jia OTKaxke YTroBop 300r
HEOCTBapuBamba pe3yJsTaTa paja v oJICycTBa MOTPEOHNX 3HA A U CIOCOOHOCTH
3a 00aBJbamE MOCIIOBA Ha KojuMa paau (w1.179. ct. 1. Tad.1.) unn 360t moBpee
panne obasese (4. 179. cT. 2.) M HapymaBama pajnae AucuIumae (4. 179. cT.
3.), y obaBe3H je aa ce mpuapKkaBa MpaBuia Koja Cy cajpikaHa y oapendama
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yi. 180. mo 182. 3akoHa, cucTeMaTH30BaHa y IMOJI0/IEJbKY MO/ HACIOBOM
- Iloctymak mpe mpecTaHKa paJHOT OAHOCA WM W3PHIamka Apyre Mepe,
Koja cy nehmHHCcaHa Kao IYKHOCT ITOCIIO/IABIIA J1a TUCAHUM ITYyTEeM YII030pH
3aM0CJICHOT Ha HACTAJHM OTKa3HU pas3jior y ciaydajy u3 4i. 179. cr. 2. u 3.
3aKOHa, Jja JOCTaBH MHCaHO 00aBEIITEHE y BE3U ca HeJoCTaluMa y pamy
3aIroCIIeHOT, YIIYTCTBHMAa U POKOM 3a MoOoJblIamke pajga cxonHo wi. 180a
3aKoHa U pa3MOTPH MPHIIOKEHO MUIIIJBCHE CHHIINKATA.

HenpunapxaBame THX MpaBuia je pas3jor 1a ce yTBPAU HUIITaBOCT
OJITYKE TTOCIJIONIaBIIa O IPECTAHKY PaJIHOT OTHOCA, alli YKOJIUKO CE y UCTOM
MOCTYTIKY YTBP/IH JIa je IOCTOja0 OCHOB, K20 OIPaB/aH pa3Jior 3a 0TKa3 KOju
ce OJIHOCH Ha paJHy CHOCOOHOCT 3aIOCJICHOT U HEroBO MOHALIAke, HOBO
3aKOHCKO pelIeHe 1aje oBiamhemne Cyay U HaJaKe /1a Ce 3aXTEB 3al0CIICHOT
3a Bpahame Ha paj of0Uje U JOCYAU HaKHAAA IITETe Y U3HOCY JO IIECT
3apaja Kojy je 3aloClieHd OCTBApHO Y MECEIly y KOME MY j€ TIPECTao paJ Hu
omHOC (cTaB 8.).

VY M3HETOj MPaBHO] M YUHHEHUYHO] CUTYallMj1 3aMI0CICHH HE OM NMao
[paBo HAa HAKHAAY LITETe 300T M30CTajIe 3apajie U APYTuX NpuMamba, 003upoM
na onpenda wi. 191. cr. 2. 3akoHa, koja ynyhyje Ha cTaB jeflaH UCTOT 4YJiaHa,
IPOIHCYje MPaBo HA HAKHAY IITETE KA0 MOCIeIUIly HE3aKOHUTOT OTKa3a,
KOjy OCTBapyje 3arociaeH! KOME je PaJHu OJHOC IpecTao 0e3 OCHOBA.

Kapna je y nutamy oTka3Hu pasior npensule y onpendu ai. 179. cr.
1. Tau. 1. 3akoHa 0 pajy - aKO 3aIOCIICHH HE OCTBApYje pe3yiTare pajia win
HeMa noTpeOHa 3Hama U CIIOCOOHOCTH 3a 00aBJbakhe MOCIOBA HA KOjuMa
paau, u npumena oapenoe wi. 191. ct. 7., y Be3u wi. 180a ucror 3akoHa, Koja
MPOIHUCYje Ja MOCIOoAaBal] MOXKE 3aM0CICHOM J]a OTKaKe YroBOp O paiy,
aKo MY je MPETXOIHO a0 MUCAaHO O0ABEIITEHhE y BE3M ca HEJOCTAlNMa y
EETOBOM pajy, YIyTCTBUMa U IPUMEPEHUM POKOM 3a MOOO0JbIIake pajia, a
3ar0CIIeH! He T00O0JBIIA pajl y OCTaBJLEHOM POKY, Y OJICYCTBY CYJICKE ITpaKce
10 HOBEJIMPAHHUM Ofipe/idaMa 3aKoHa 3aXTeBa moceOHy naxmwy. Hanme, kana
rocyoaBall yTBpAHU Ja 3aroCiIeHd He OCTBapyje pe3yaTare paja Wil Hema
noTpeOHa 3HaWka U CIIOCOOHOCTH, Y 00aBE3H j€ J1a 0 TOME Ha OUJIO KOjU HAaUMH
yKake i 00aBECTH 3aIMOCIIEHOT Y BE3H ca HEIOCTAIlMa y FheTOBOM pafy, Te
J1a 3aTI0CJIEHOM J[a YITYTCTBAa U MHCTPYKITHje O MOCTIOBMMA Ha KOjiMa paji, 1a
YKOJIMKO 3aTI0CJICHH | J1aJhe 00aBJba CBOj€ IY)KHOCTH Ha He3a10BOJbaBajyhu
HA4MH, HacTaje pasJior 3a 0TKa3 yroBopa o pamy, jep 3aJupe y CyIITHHY
PaJHO MPaBHOT OIHOCA, & HEIOCTABJbakhe 00aBeIITeHa Y MUCMEHO] (HhopMH,
ca cajaprkajeM koju ipeasuba oapenoda wi. 180a 3akoHa, pecrajba MoBpeIy
MTOCTYTIKA U MIOCTyTamke KOje je CYITPOTHO opeadamMa 3aKoHa, yCIIe uera mMa
ycIoBa 3a puMeny oxapende wi. 191. cT. 7. 3aKkoHa, YKOJIUKO Ce Y CYACKOM
MIOCTYTIKY YTBPAHM JIa j€ T0OCTOja0 OCHOB 32 OTKa3.

281



Usana Pahenosuh, Ilocieduye nezakonumoz npecmanxa
paonoe oonoca, cmp. 273-286, XXI (1/2017)

MelyTnm, 1a i ce TAKBO TyMavere MOXKe TPUXBATUTH O€3 cariie/japama
CymITHHE 00aBe3e MOCIoaBla U IHJba JJaBama YIyTCTBA 3al0CICHOM ca
MIPUMEPEHUM POKOM 3a TIOOOJBIIAkE pajia, jep YKOIHMKO MOCIoaaBall Huje
JIOCTABHO 3aIlOCJICHOM IMHCaHO O0aBEeIITeHE Yy BE3W ca HeJocTaluMma y
EETOBOM Pajly, ca YIyTCTBHMA M MHCTPYKI[HMjaMa O TIOCJIOBHMA Ha KOjuMa
panu, mWTo je Ae0 MOCTYTKa 38 MPUMEHY OTKa3HOT Pa3Jiora, ajld HCTOBPEMEHO
j€ ¥ YCJIOB 3a IPUMEHY OTKa3HOT paszjora u3 uwi. 179. cT. 1. tau. 1. 3akoHa 0
pany, cmarpahe ce ma je 3amocieHOM MPEeCcTao paaHu OmHOca 6e3 MpaBHOT
OCHOBa M HEMa MecTa puMeHH ofpenode wi. 191. ct. 7. 3akoHa o paay.®

Opnespak mog HacsoBoM - [locTynak y cinydajy oTkasa, y oapendaMa
1. 184., 185. u 186. 3akoHa perymuiie pok 3acTapesiocTH, 10CTaB/bambe aKTa
0 OTKa3y yroBopa o pajay u o0aBe3y HCIUIaTe 3apaje U HaKHaJe 3apaje.

PokoBu 3acrapenoctu u3 ui. 184. 3akoHa, Koju ce oiHOCe Ha MOTyhHOCT
JlaBarba 0TKa3a yroBopa o pay y Clly4ajy HacTyIama OTKA3HOT pasiiora u3 4.
179. ct. 1. Tau. 1. m cT. 2. 1 3. UCTOT 3aKOHA, Cy MMPOY>KEHH U TO CYyOjeKTUBHU y
POKY O IIIECT MECEIIH O] IaHa Ca3Hama 32 YHEHCHUIIE KOje CY OCHOB 32 JIaBambe
OTKa3a ¥ 00jeKTUBHU y POKY O TOJIMHY JaHa O]l ]aHA HACTYTIakha YHECHUIIA
KOje Cy OCHOB 3a JIaBame 0TKa3a, yclie[ 4era ce He MOKe IPUTOBOPUTH Ja
ce He paJii 0 pa3yMHUM POKOBHMa Y KOjUMa MOCJI0IaBaIl MOXKE YIIOTPEOUTH
HAaCTaJM pas3Jjior 3a 0TKa3 yroBopa.

PoxoBu ce cmatpajy mpeKxay3uBHUM, T1a CE TI0jeTUHU OTKA3HU Pasiio3H
MOTY MPUMEHUTH (YIOTPEeOUTH) caMo y oipejeHOM BPEeMEHCKOM TEPHOIY
HAKOH IITO CYy HACTAJIH U 110 TIPOTEKY TOT IIepHOojia IIPUMEHa 0TKa3HOT pa3jiora
Huje mMoryha.

Y TakBOj CHTYyallHj4, OCoaBal] I'yOu paBHy Moh jia 300T HacTajor
OTKa3HOT pa3yiora OTKa)ke yroBOP O paay M cMmarpa ce Ja je OyCTao Of
ynoTpebe pasiora 3a 0TKa3 yroBopa, 003UpoM Jia TIOCIO/IaBall MOXKe, ajlu
¥ HE MOpa Jia pas3Jor 3a 0TKa3 yrnoTpedu, mpu ToM uMajyhu y BUIy u 1a ce
paau o yroBopHoMm oxHocy. IlacuBHOCT mocioaaBma uiau Ipyry pas3io3u
(ompaBnaBajyhu MOTHBH, OllycTaHaK, OIPOCT U CIIMYHO), Y3 IPOTEK BPEMEHa,
CTaBJbajy JIO 3HaHa 3aM0OCIICHOM JIa Y CKJIaJy ca 3aKOHOM IMOCIIO/IaBall HE MOXKE
niy Hehe a yrmoTpeOu pas3iior 3a 0TKas, IITO je CBE o1 3Hauaja Ha CTAaOMITHOCT
panHOYHKIIMOHAITHE Be3e n3Mel)y 3armociieHor U MmociiofaBiia u Tpeda na
oJIpa3yMeBa KOHAYHO pelieke CIIOPHOT OIHOCA, IITO JOIMPHHOCH TTPABHO]
CUTYPHOCTH, YCJIE]] Yera HacTylameM 3acTapesloCTH OTKa3HOT pasiiora,
MOCJI01aBall y CYIITHHH HEMa OCHOB 3a MPECTaHaK PaJHOr OTHOCA.

6 Ilpecyna BpxoBHor kacarmonor cynaa Pes2 148/2013 ox 16.5.2013. ronune, [Ipenopyka
op. 166 Konsenmmje MOP-a 6p. 158 (,,Cayx0enn mact COPI“ - Mehynaponuu yrosopu 6p.
4/84 1 7/91)

282



Usana Pahenosuh, Ilocneduye nezakonumoz npecmanxka
paonoe oonoca, cmp. 273-286, XXI (1/2017)

Mebhytum, onpenda uin. 184. 3akoHa, CHCTEMATU30BaHA Y OAEJbKY MO
HacioBoM - [locTynak y cirydajy oTka3a, ocTaBjha MUTAkE Ja JIK yIIoTpeda
OTKa3HOT pasinora (Koju je (pakyiaTaTuBaH), 10 IPOTEKY POKOBA MPOITUCAHUX Y
HaBEJICHO] OApea0H, TPeICTaBIba MOCTYIIAKkE MOCIO/aBIa CYIIPOTHO 3aKOHY
y MpoIEeNypH JiaBama OTKasza, 0e3 003upa Ha Bpeme kaja he mociomasaig
JIOHETH OJIITYKY KOjOM OTKa3yje YrOBOpP O O pajly U Jia JIh Cy TUME UCITY FbeHU
yCIIOBH 3a TpuMeHy WiI. 191. cT. 7. 3aKoHa, 0 eMy ce CyJIcKa ImpaKca 3a cajna, y
CKJIaJly ca HOBEITMPAHUM ofipendama, Hije n3jacHuIa, a HEOIXOTHO O1 OMI0
JENMMHCTBEHO MOCTYNAE [0 OBOM MUTAKY Y IUJbY TIPEABUINBOCTH PElIaBamka
€BEHTYaTHUX CIIOPOBA, IITO je OJ] 3Ha4aja U 3a ITOCII0/IaBIla 1 32 3aIIOCIICHOT.

C TuM y Be3H, HETIOCTYIalkE MOCI0aBIa y cMUCTy Wwi. 186. 3akoHa o
pany, KOjoM je IpoIucana AyKHOCT Aa y poky of 30 1aHa o1 AaHa IpecTaHka
paJHOT OJIHOCA 3aloCICHOM HCIJIaTH CBe HewciaheHe 3apaje, HakHae
3apajie ¥ IpyTa mpruMama Koja je 3arociIeHH OCTBapHO JI0 IPecTaHKa paTHOT
OJTHOCA, HUje MMaJia AeOTBOPHY CAHKIIH]Y, jep Tako YTBp)EH OCHOB HHjeE
OMO peneBaHTaH y OIIEHHW 3aKOHUTOCTH OJTYKE IOCIIO/aBIIa O MPECTaHKY
paxHor ogHoca. MehyTum, kako oapenda 4. 191. ct. 7. 3aKkoHa He MpaBH
pasnuky u3Mmely moctymnka mpe mpecTaHka pagHOT OJHOCa M MOCTYIKA Yy
ClIydajy OTKa3a, MPOU3UIIa3H Jia OM HEMOCTYTame M0 HaIpe] HABEJCHO]
MMIIepaTUBHO] HOPMHU CTBApajo YCJIOB 32 OTKJIAKkAmhe IMPAaBHUX TOCIIEIUIA,
CXOJTHO OBOj 3aKOHCKO] OJIpE/IOM.

Jluteparypa u ussopu

3akoH o pany (“Cinyx6enu rimacauk PC” 6p. 24/05, 54/09, 32/13 u
75/14)

3akoH o obnuranuonum ogaocuma (“Ci. iuct COPJ”, 6p. 29/78, 39/85,
45/89 - onnyka YCJ u 57/89, “Ca. nuct CPJ”, 6p. 31/93 u “Cu. quct CLI[™,
op. 1/2003 - YcTaBHa TTOBEIHA)

3aKOH 0 3aMolLbaBay U OCHTYpamy y Cly4ajy He3anoCICHOCTH
(,,Cnyx0enu rnacauk PC* 6p. 36/09, 88/10)

3akoH 0 mapHUYHOM nocTynky (“Ci. rmacuuk PC”, 6p. 72/2011, 49/2013
- omnyka YC, 74/2013 - onnyka YC u 55/2014)

3akoH o parudukaiuju Konseniuje MelyHnapoHe opranusaiiuje pajaa
0poj 158 o mpecTanKy pagHOT OMHOCA Ha WHUIHjaTUBY Tocionania (Ci.
muct CDPJ - Melyynaponau yrosopu 6p. 4/84, 7/91) u IIpenopyka 6p. 166 o
MPECTAHKY PaHOT OJJHOCA HA MHUIIUjATUBY TIOCIOaBIIA

IIpecyne BpxoBHor kacarnuonor cyna Pes2 1423/10 ox 27.10.2011.
rogune, Pes2 2001/2015 o1 28.09.2016. rogune u Pes2 148/2013 ox 16.5.2013.
TOIHE
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Omnyke YcraBHor cyna Penyomuke Cpouje: Yx-841/2012 o 26.11.2015.
rogune, Yx-7398/2014 ox 17.11.2016. romune, Yxk-7296/2013 ox 25.02.2016.
roguse, Yx-2346/2014 ox 03.03.2016. ronune, Yx-6252/2013 ox 14.04.2016.
roaue,Yx-7754/2014 ox 14.07.2016. ronune u Yx-3644/2014 ox 15.09.2016.
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Cyncke mpecye:

Ipecyna Anenanuonor cynay beorpany I'x1 3133/2012 on26.04.2013.
TOAMHE,

IIpecyna Amenanmonor cyma y Kparyjesmy Ikl 2230/2012 on
22.02.2013. rogune,

IIpecyna OkpyxHuor cyaa y Humry Ikl 729/2009 ox 08.07.20009.
TOAMHE,

[pecyna Anenamnuonor cynay Kparyjesiy Ikl 1575713 01 9.07.2013.
TOAMHE,
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TOAMHE,
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roANHe
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Ivana Radenovié,
Judge of the Appellate Court in Nis

Consequences of wrongful termination of employment

Summary

The Law on Amendments to the Labor Law (“Official Gazette of RS~
No. 75/14) that entered into force on 29 July 2014, significantly and funda-
mentally amends, by the provision of Article 86, the provision of Article 191
of the Labor Law (“Official Gazette of RS” Nos. 24/05, 61/05, 54/09, 32/13),
systematized in the section - Legal Consequences of Wrongful Termination
of Employment. The revised provision of Article 191 of the Labor Law distin-
guishes between the termination of employment which is found in the court
proceedings to have no legal basis for termination of employment, included
in Article 175 of the Labor Law (by expiry of the period for which it was
concluded, when the employee turns 65 and at least 15 years of insurance,
by an agreement between an employee and employer, by cancellation of the
employment contract by the employer or employee, at the request of a parent
or guardian of an employee under the age of 18, by the death of an employee
and in other cases stipulated by law) and the termination of employment
when the court establishes, in the course of the proceedings, that there was
a basis for the termination of employment. Depending on the factual basis
established in the course of the court proceedings, in terms of the existence of
reasons for the employment termination, different shall be the consequences
for the employee in exercising their right to return to work and other rights
and thus the obligations of the employer included in the provision of Article
191 of the Labor Law.

Key words: basis for termination of employment, consequences, return

to work, compensation for damages, reduction of damages compensation,
obsolescence.
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CrpyuHu 4iaHak™

Homazoj @®pumuh,
Onhuncku paonu cyo 3aepeo,

Cyoay

UDK: 349.22:331.109.64](497.5)

CY/JCKA 3ALITUHTA IIPABA U3 PA/THOI O/THOCA

Y PEIIYB/INIIH XPBATCKOJ — CAJAILIIILE
CTABE, TEHJAEHIIUJE U IEPCIIEKTHBE

Ancmpaxm: Aymop obpahyje npobremamuxy cyocke sauimume
npasa uz paouux oonoca y Penyoauyu Xpsamckoj, y cejemny oopedou
sadicehee 3axona o paody, oonecenoe 2014., kada je u cmynuo na
cnacy. Ananuzupa ce cmarbe 3ameueHo npuje Cmynara Ha cHazy
npeomemHnoe 3aKoHa, Kao U paszio3u He20802 OOHOULEHd, WO
VKBYUYje u Hacmojarea 3a ,,paekcubunuzayujom’’ paouux ooHoca.

Taxohep, usnocu ce Npuka3 3aKOHCKUX UHCIUMYMA OOJVYHUX
3a ocueyparve sauimume npasa u3 paoHux oOHOCA, U MO KAKO
MamepujanHux npasa, maxo u npasd Koja Hucy mamepujaine npupooe,
@ Wimo je npeeHCcmeeHo 8e3aH0 3a NPOOIEMAMUKY NPECMAHKA PAOHUX
00HOCA (0COOUMO OMKA3 yeo8opa 0 pady, Kao u ymephere nocmojarsa
PaoHoz 00HOCq).

Ha xpajy ce pasmampajy u okoinocmu 6e3ane 3a opeanusayujy
mpedice cy0oea, u ¢ mum y 6e3u pasure u Keaiumeme ocueyparsa
cyocKe 3auwmume Npasa u3 paouHux 00Hocd, a cée yHymap obeesd
3emama npucmynuuya Eyponcke koneenyuje o y0ckum npasuma.

Kawyune pujeuu: Paonu oonocu, cyocka sawmuma npasda, 3aKkoH o
paoy, cneyujanuzayuja cyoaya, Opeanu3ayuja npagocyoros Cycmasd.

" e-mail:

Pao npummwen: 14.06.2017.
Pao npuxsahen: 26.06.2017.
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1. YBoaHe HamoMeHe

CrynameM Ha cHary 3akoHa o pany' ¢ manom 1.1.1996. y PeryGnunn
XpBaTckoj OMia je HAIyIITeHa T3B. CTATyCHA JOKTPWHA paJHOT OIHOCA,
npeBnanaBajyha y mpeTXomqHIX HEKOIHMKO JieceTaka rofinHa, ¥ Koja JOKTPHHA
je y OutHoMe Omiia moBe3aHa ¢ Taja Bjiaaajyhom u1eoI0rujoM.

[IpeametHu npomnuc (3aKoH o paay), Kao TeMEJbHU JOMHULMIHH U3BOP
pajJHOr MpaBa, IPUXBATHO jeé HAUME YTOBOPHY IOKTPUHY PaTHUX OIHOCA,
Ha KOjH HA4MH je MpaBHO ypeheme pagHux oqHOca y OUTHOME H3jeHAYCHO
c BehnHOM MozepHUX IpaBHUX nopenaka y Eypomnn, n mmpe.

Lutupanu 3akoH OO je BHIIE ITyTa MUjeHaH U IOy HhaBaH, 1a O HOBH
3axoH o pagy 6uo noHeceH kpajem 2009. (koju je Takohep BHIIEKpaTHO 01O
MUjeHhaH U HaIOMyHhaBaH), 0K je 3a cajia MOCJbeIbH, U TPEHYTauHO Baskehn
3aKoH 0 pajay JoHeceH THjekom 20142,

3ajeIHMYKO CBMM HaBEJCHUM 3akoHHMa (0 paay) Ouio je, usmely
OCTAaJIOT, U HAaCcTOjamkEe 1a C€ YPAaBHOTEKE JIBHjC TeMEJbHE TECHICHIIH]E, Tj.
Jla ce ocurypa rnmorpedHa (GIeKCHOMITHOCT, Ha MITO Hajuenihe reaupajy
MOCJIOABIH, KA0 1 /1a € OCUT'ypa oarosapajyha 3amTuTa npaBa yroBOpHHX
CTpaHa, 0COOMTO pajHUKA.

VY HacTaBKy TekcTa hie ce cTora ykpaTko yKa3aTH Ha pa3jiore U rilaBHe
cMmjeprutie Baxxeher 3akoHa 0 pajy, ¢ HarJJaCKOM Ha IMPUKa3 CycTaBa 3alllTUTE
(pamHWYKHX) TIpaBa, HA HaYWH KaKo je cama y MpuMjeHH y Pemyonuin
XpBaTcKkoj, a y KOHTEKCTY IIjeTnHe 3aKoHa.

2. Pa3j103m noHoIIema 3aKkoHa u3 2014.

Kaxo je Beh peueno, panuje Baxehu 3akon o pamy Ouo je JoHECeH
4.12.2009. ronune Te je 6uo objaBimen y Haponumm noBunama (HH -
ciy>xOenu racHuk y Penyonunum Xpsarckoj), 6poj 149/09, ox 15.12.20009.
TOJIMHE.

buo je HakHATHO M3MUJEHHCH U NONMYEHEH 3aKOHOM O M3MjeHaMa |
JorryHaMa 3akoHa o pajy, koju je nqonecer 20.5.2011. roxgune, a 00jaBibeH y
Haponnum HOBHHaMa, Opoj 61/2011, Te 3axoHOM 0 M3MjeHama M JOMyHaMa
3akoHa o paxy, noHeceHuM 14.6.2013. ronune, o6jaBibeHuM y Haponnum
HOBHHaMa, 0poj 73/2013. 3aKkoH 0 pajly je U3MHUjSHEH U 3aKOHOM O KPUTEPHjUMa
3a CyJljesioBame y TPUIAPTUTHUM THjEIIMMa M PENpPEe3eHTATHBHOCTH 32
KOJICKTHBHO TIpeToBapame, kKoju je moneceH 13.7.2012. rogune, a 00jaBIbeH y
Hapoxaum HOBHHAMa, Opoj 82/2012.

1 HH38/95
2 HH93/14
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VY uctoMm je pa3no0sby y HallMOHAJIHOM 3aKOHOIABCTBY JIOILIO JO
HOPMAaTHUBHUX IPOMjeHa, KOjeé Cy XOPHU30HTAIHO TIOBE3aHEe C MOAPYUjeM
koje ypebhyje 3akoH 0 paay, Kao MITO Cy M3MjeHe 3aKOHA O POAMIJEHUM
U POIMTEJBCKUM IMOTHOpama, 3akOH O (DUHAHIMJCKOM NOCIOBamy U
MpeacTevYajHoj Haroaou, 3aKOH O MOTULAY 3aMoll/baBamka, OBPIIHM 3aKOH,
HOBU 3aKOH O MHPOBHHCKOM OCHTYpamy, HOBU 3aKOH O 3aIlTUTH Ha pagy
U JIp., @ C KOJUM MPOIKUCUMA je, KaKo je OHJIO MPOIHjeHEHO, OMIIO HYKHO
XOPHU30HTATHO ycKiIahmBame 3akoHa o pany, y3 odpahame moTpeOHe makibe
Y HACTAaJ0j CYACKOj IPaKCH, KOja je O HOBOT IMPHUCTYTIa paaHUM OTHOCHMA,
ontHOCHO o7 1996. roauHe 3ay3ena HU3 MPABHUX CTajalIUIITa O HAYUHY
MPUM]jEHE MOjeIMHUX MPaBHUX HHCTUTYTA.

Jo kpaja 2011. roguHe, U3MjeHE PaJHO-COIUjaTHOT 3aKOHOIaBCTBA
y PenyOonunm XpBatckoj Ouiie cy NMpUMapHO YCMjepeHe Ha MOCTH3ame
MOTIyHEe yckiaalhenocTr u mpoBen0y oaroBapajyher 3akononaBcTa Eyporicke
yHHje, 300T Yera yCBOjeHMM 3aKOHOAABCTBOM HHCY TpoBeneHe Beh Tana
noTpedHe pedopMmcke Mjepe. Hanme, 300T HeraTHBHUX yTjeliaja eKOHOMCKE
1 (MHAHLIM]CKE KPHU3€E JOLLIO je 10 HEraTUBHUX KPEeTama Ha TPXKUILTY paja,
4yyje cy MocJbe/IuLe Majl 3al0CICHOCTH M PacT HE3aroCIeHOCTH, a CTOoMa
3aI0CICHOCTH HAacTaBmIIa je ormaaatu. CTorma 3armocieHOCTH CTaHOBHHUIITBA Y
no6m ox 15-64 rogmHe cMamuita ce ¢ 53,2% y Tpehem kBaprairy 2011. roquae
Ha 52,5% y uctom kBaptany 2012. ronuse.

Takolyep, cTorma 3a1mocneHOCTH CTAHOBHUIITBA Y 1001 o1 20-64 roawnae
)uBOTa nana je ¢ 57,7% na 57,2%, a croma He3zanocieHocTH rnoehana ce ¢
12,2% y tpehem xBapTany 2011. roqune Ha 14,5% y uctom xBaptay 2012.
roguHe. CTorma He3arnmocJICHOCTH MYIIKapaiia nopacia je ¢ 12,5% ua 14,7%,
JIOK ce cToma He3alocjaeHoCTH xeHa noBehama ¢ 11,9% na 14,3%; cTona
HE3aIoCIEHOCTH MJIaJie paJiHe cHare y n1oom ox 15-24 rogmHe mopacia je ¢
31,3% na 37,6%.

Crona He3anocieHocTH noBehasna ce gakiie KO CBUX CHOJHHUX U
JOOHUX CKYTIMHa, a ToBehalia ce M perucTpupana He3arnocIeHOCT Kpo3 2012,
roauny (y ycropeadu ¢ mpeTX0IHOM FOIMHOM MIPOCjeyaH Opoj He3amoCIACHUX
ropactao je 6,2%).

HerarnBHa ekoHOMCKa KpeTama y PemmyOnumm XpBaTcKoj HacTaBJbeHA
cy uy 2013. ronunu.

[Ipema nipBoj oujenu OpyTo momaher npoussona (bJI1), mpuBpenna
akTuBHOCT je y 2013. ronunu cmamena 1,0% y ogHocy Ha 2012. ronuny,
IITO TMpencTaB/ba KyMyJaTUBHO cMameme o 11,9% y omgHocy Ha 2008.
ronuny. Hajsnauajuuju nonpuHoc nagy pearxHor b/[[1-a manu cy moTpomma
kyhancTaga (-0,6%) n 6pyTo naBectunuje (-0,2%). ¥V 2013. ronnHA TOTOBO
ce kommoHeHTe b/II1-a cy octBapuie maj. Pact je 3a0uibexeH jeTMHO KO/
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NOTPOIIkE JpiKaBe Koja je ocTBapuia pact ox 0,5% 30or mrahama nyrosa
y 3npaBcTBy. Y 2013. roguHN HACTABJHEH j€ M TPEHII PEATTHOT CMamhCHha
IJiara, yHaTod HBHUXOBOM HOMHHAITHOM mopacTy. IIpocjeuna 6pyro miaha
peaiHo je cMameHa 3a 1,4%, a npocjeuna Heto maha 3a 1,5%. HacraBak nana
npuBpenHe akTuBHOCTH y 2013. T'onuHu oApa3uo ce U Ha TPKUIITE paja.
[Ipocjeuan Opoj 3amocneHnx cMameH je 2,7%, MPBEHCTBEHO 300T CMambebha
3aMoCiIeHOCTH y pepaljuBadukoj HHIYCTpHjH, rpal)eBUHAPCTBY, TProBUHH,
Te 00pTy | ciobogauM mpodecrujama. KoragHo, mpocjeaHa aHKeTHa CTOIma
He3anocyeHocTH n3Hocuna je 17,2% y 2013., e je 3a 1,4 nocroTHa Oozna Bua
HEro y MPeTXO0IHO] TOIHHN".

3. [Iutama Koja ce 3aKOHOM pjemiaBajy

VYT1BpheHo je u Aa cTynam KOHKYPEHTHOCTH, a TPeMa METOAOJIOTHjH
CajeTckor eKOHOMCKOT (hopyMa, 1 HajaJbe Hije Ha 33/10B0JbaBajyhoj pasuHu,
a Ha Ty pa3uHy, Kao jeJaH o]l JIBAaHACCT eJieMeHaTa Ha TeMeJby KOjUX ce
yTBphyje CTyIam KOHKYPEHTHOCTH, yTjede U e(pUKACHOCT TPXKHUIITA paaa
KOj€ je jeTHUM JIMjelIOM JETEPMUHUPAHO PaJHUM 3aKOHOIABCTBOM. Pamm
yKJIamamba HEraTUBHUX MOCJbEIUIAa EKOHOMCKE KpH3€ Ha TPXKHILTE paja,
a Cc IUJbeM OuyBama onpeleHe pasnHe KOHKYPEHTHOCTH Ha I100aTHOM
TPXKUIITY, BEJMK Opoj ApkaBa unaHuna Eyporicke yHuje, anu u apkaBa
OKpY’KE€Ha, Y MPOTEKIIOM je pa3no0Jby poBeo HU3 pehOpMCKUX Mjepa, Ol
KOjIX OCOOUTY BaXXHOCT UMajy U peopMe paTHO-COIH]aTHOT 3aKOHOIaBCTBA
ycMjepere Ha rmoBehame HHTepHE U eKcTepHe (PIIeKCHOMITHOCTH MOCIIO/IaBIIa.

VYBaxkaBajyhu onucaHa KpeTama Ha TPXKHUIITY paja, npeajararelb
3akoHa cMaTpao je Ja je Mmoay3uMame MOTPeOHUX peopMU HEOMXOTHO
300r yOp3aHor noBehama 3amnociieHocTH, Cy30Ujalkha CHBE €KOHOMU]E, Kao U
omoryhaBama oaroapajyher 3akoHoJaBHOT OKBHpa Koju fie mocsioaaBuuma
oMmoryhuTu Opxy mpuitaron0y u (GIeKCHOMITHOCT TIOCTIOBAhA, a PaTHUIIIMA
MPY>KUTH HOTPEOHY 3aIUTUTY U CUTYPHOCT THjEKOM IMXOBOT PaIHOT OIHOCA.

VYoueH je 1 HaYMH Ha KOjH 3aKOHCKA 3aITUTA 3aI10CICHa HEU3PABHO
yTjeue Ha KpeTama Ha TPXKUILTY paja, IITO MPOU3JIa3u M3 MojaTaka o
HE3aIroCICHOCTH U MpOMjeHaMa paJHor 3akoHojaBcTBa THjekoM 2003.
rogune. Haume, 1o 2003. ronuHe unoexkc 3aKoncKe 3auimume 3anociernda
6mo je 3,5 6om0Ba, a 2002. roguHa je 6miia u HajBeha cTOma perucTpupane
He3anocyieHocTH of 22,3%, onnocHo 14,8% npema aHKETH paJHE CHAre.

Tujekom 2003. TOAMHE NPUCTYNHIO CE HU3MjEeHaMa pPaJHOT
3aKOHOAABCTBA KOJUM CY, U3Mel)y ocTalior, cMameHe 3aKOHOM ITPOMHUCaHe

3 Tomaum mpema Ilpujemiory 3akoHa o0 paay ¢ oOpasiokemeM, MHHUCTAPCTBO pajia H
MUpPOBHHCKOT cycrasa PX, 2014
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OTIIPEMHUHE U cKpalieHW OTKa3HW POKOBH IITO j€ YTjelalo Ha CMambCHe
MHJICKCa 3aKOHCKE 3alITHTE 3arociiemha 3a 0,8 OCTOTHUX ToeHa, OJTHOCHO
23%, Te je nHIeKC mao Ha 2,7 6onoBa. CMameme HHIeKCa, KOHTHHYHPaHU
rOCIOJIAPCKH PacT, MOBOJbHUjA MAKPOCKOHOMCKA KpeTarma U CTAaOMITHOCT
TPXKULITA, YTjeUaIH Cy Ha CMambUBambE CTOIME HE3alOCICHOCTH Koja ce 10
2007. romuHe cMamUiIa Ha CTOMY PerucTpUpane HezanocaeHoctu o 14,8%,
OITHOCHO 9,6% TipeMa aHKeTH paJiHe CHare.

OcuM TOra, myJhHMHA Tpajarba OTKAa3HWX POKOBa, BEIHUK OpOj
3amTHheHnX KaTeropuja paJHuKa Koju ¢y o0yxBaheHu aricomy THOM 3a0paHoM
OTKa3WBarba, OJJHOCHO PEeaTHBHOM 3a0paHOM OTKa3WBama Kaja je 0TKa3
Moryh camo y3 CyriacHOCT pafHUUYKOT BHjeha, Te CI0KEHOCT U AYTOTPajHOCT
CaMor MOCTYIKa OTKa3MBamba, 0COOUTO KOJI MHCTHTYTA KOJIEKTUBHOT BULITKA
paJHuKa, a KOJU HHCTUTYTH U3PABHO yTje4y Ha MHJICKC 3aKOHCKE 3aIllITUTE
3aIociiekha, HajoCjeTJbUBHja Cy MUTAamka PaTHOT 3aKOHOJIABCTBA.

OnujemeHo je 1 J1a Cy ce, 1o I0TaAallkbeM ypehemy, 0TKa3HH pOKOBU
MOTJTH 3HATHO Oy KHUTH, 300T MPEKHUIaiba THjeKa OTKa3HOT pOKa 300T CBAKOT
OINPAaBIAaHOI M30CTAHKA pagHUKa (IITO je W MPUBpPEMEHa HECIOCOOHOCT
3a paj, TOAUIIBU 0aMOp, IaheHn JAomycT, BpIIewke AYKHOCTH rpalhana
y 00paHH, Kao U y JAPYTHM CIMYHUM CIIy4ajeBUMa), IITO je JOBOJUIIO IO
OKOJIHOCTH JIa C€ 'y IIPaKCH yecTo Jorahano ja nmpaBHe NOCIbEIUIEe OTKa3a,
OJTHOCHO MICTEK OTKA3HOT POKa M OJ1jaBe U3 OOBE3HHUX OCUTYparba, HACTYIIe
U HAKOH MPOTEKa BPJIO IYTOT pa3100Jba o/ IOHOIICHa OJUTYKe O 0TKa3y. 3a
HaBEJICHO Ce CMaTPaJio Jja MOKe 10JJaTHO HEraTUBHO yTjeLATH Ha CIIOKEHOCT
U IyKHHY Tpajama MoTpeOHNX PECTPYKTYpHpama 1 Mpriarogoe nocaoaasia
Ha TPXKUIIHE YBjeTe, 300T Yera ce HOBUM 3aKOHOM TMOKYIIAJIO TTOCIIOAABILY
oMoryhutu 6pxe mpuaarogoe?, mpu yeMy XOpH30HTAIHUM YCKIaljBameM,
KaKo je OIMjemEeHo, Tpeba 3aIlTUTH MpaBa pagHUKa KPo3 CycTaBe MOTIIopa
3a OYyBambe PAHUX MjecTa.

HaxkoH cBUX peTX0AHO ONUcaHuX MpoliemMa yOUeHUX Y IPUMjEHH J10
Taga Bakeher 3akoHa o pafy, Kao U 300T OINCEKHOCTH U CTPYKTYpE Camor
3akoHa, Te 300T HOBOT WJIM H3MHjCHEHOT 3aKOHOJABCTBA C KOJUM je 3aKOH O
paxy 6mT0 TOTPeOHO XOPHU30HTATHO YCKIATUTH, IIUJHEBH KOJH CY C€ KEIHETH
rnocTrhy HOBHM 3aKOHOM Ha3HaueHU cy Kao cibenehn:

4 W noramamma cysicKa Ipakca je y IpUMjeHH HHCTHTYTa THjeKa OTKa3HOT pOKa 3ay3uMalia
IIPaBHO CTAjAIIUIITE JIa y CIIy4ajeBUMa y KOjeM je paJHUK THjeKOM OTKa3HOI poKa 0cio0oheH
00Be3e pajia, Ha TPajarbe OTKA3HOT POKa He IPUM]jerbyje openda o IPEeKnamy OTKa3HOT POKa,
HIIp. 300r GoyoBama M ci. (BpxoBuu cyn Pemy6muke Xpsarcke,PeBp-615/08, XKynauunjcku
cyxn bjenosap, I'x-3239/11)
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1. Omoryhutu HnOMyHCKM paj Ha jeJHOKPATHHUM TIOBPEMEHUM
MOCJIOBUMA PaJHUIIMMA KOjU pajie y MyHOM PaJHOM BPEMEHY JI0 OCaM CaTh
TjexHo u 110 yKymHo 180 caTu rogumnime,

2. Omoryhutu nocnogasiy a kaja Hema notpedy 3a pagom oapehennx
pajHMKa, KCTE MOXKE YCTYIHTH Y C UM [0 MOCEOHOM MPONKCY MOBE3aHO
JIPYLITBO HA Hajay’Ke IecT Mjecelld Y Ty3eMCTBO, OHOCHO JIBUj€ TOJAMHE Y
MHO3EMCTBO, Ha TeMeJby MTUCAHOT CIIopa3yMa IMOBE3aHMX I0CII0/IaBana,

3. UsmjeroM oapendu o opraHW3alldju pagHOT BpeMeHA MOTAKHYTH
WHTEpHY (PIEKCHOMITHOCT OpraHu3allfje paja Koja MociIofaBia, 3aapKaTi
pajgHa Mjecta, T€ CMamUTH TPOIIKOBE IOCIOBama IMOCIOAABIA KpPO3
oMoryhaBame opraHuzanuje pagHOr BpeMeHa KOjoM 1€ MocoAaBal OuTu
y MOryhHOCTH OATOBOPUTH Ha KPAaTKOpPOUHE (IyKTyaluje y MOCIOBHUM
nporecuma,

4. YroBapameM HakHa e I1ahe ycTyn/beHnM paIHIIMa 3a110CICHIM
y areHIMjama 3a MPUBPEMEHO 3alolljbaBamke 3a pa3foliba Kaja HUCY
YCTYIIJb€HU KOPUCHHIIMMA, MOTAKHYTH 3allONIJbaBake TUX pagHUKa Ha
HeoapeheHo Bpujeme,

5. OmoryhaBame OJCTyIame Of Hauesla JeJIHAKOr IMOCTyIama 3a
yCTyIJbEHE PaJHUKE Y CIy4ajy Ja areHInjy o0Be3yje KOJIEKTUBHU YroBOp,

6. 113MjeHOM HHCTHTYTa HEIYHOT PaJHOT BpeMeHa, Ha Ha4HH J]a ce Ha
WCIUTaTy CBUX MaTEPHjaTHHUX ITpaBa paJHUKA JOCIJHETHO ITIPUM]jEHYje HAueIIo
“pro rata temporis” MOTaKHYTH 3aI0IIJbAaBAhE Y HEITYHOM PaIHOM BPEMEHY,
3a LITO JI0JIaTHY MOTIIOPY Tpy’Ka M aKTHBHA Mjepa 3alolijbaBama “paj Ha
JIMjeJbEHOM PaJIHOM MjECTy”’ KOjy MPOBOAY 3aBO/I 3a 3aI0LIJbaBaAbE,

7. I3amMjeHoM opraHu3aliyje pajia Ha H3/JB0jJCHOM MjeCTy pajia, OCOOUTO
y TOTJIeTy 3aXTjeBa MpHjaBJbHBama TOT O0JTWKA pana WHCICKIIHjH pajga |
€BUJICHITHje O paJHOM BpEMEHY MOTAKHYTH U Taj 00JIUK (hIeKCHOMUIHUjer
yIpaBibama JbYACKUM noTeHnujaninMa. C 003upom aa je oBaj oOIMK paaa
yecTo A00po npuxBaheH U o CTpaHe paJHUKa U O CTpaHe MocioaaBana,
Tpeda MojeTHOCTABUTH TPOIUCE O eBUACHIIM]U PAIHOT BpeMeHa 1 oMoryhuTu
na ce ymjecto (opMaliHe HAa304HOCTH MOXKE MPOIMHUCATH PAJHU YUHUHAK.
Taxohep Tpeba omoryhutu TakaB paj u 3a IOCJIOBE CIIOCCOHNM YBjeTHMA
paza jep cy OHH y OBOM TPEHYTKY Ae(DHHHUPAHU BPJIO CTAPUM U TEXHOJIOIIKH
3acTtapjenuM [lpasunnukom o nociosuma ¢ nocebnum ygjemuma usz 1984.
200ute. Y TOM CMHUCIY, IpeAiaratesb je cMaTrpao Ja je arncoiayTHY 3a0paHy
MOTPeOHO 3aMUjEHUTH MPONUCHBAKHEM MHUHHMAIHUX yBjeTa 3a M3BOjeHE
MPOCTOPE UHje yIOBOJbABAKE O MOTBPHUBAIIM OBJIAIITCHH CTPYYHAIlU
3alITHTE HA pany,

8. CMamUTH HHIEKC 3aKOHCKE 3aLITHTE 3aII0CIIeHha U THME TIOTAaKHY TH
HOBO 3aIlONJbaBamke, 0COOMTO MIIAAMX, U TO IOjeAHOCTaBJEUBAKEM U
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yOp3ameM MOCTYIKa OTKa3UBakha, M3MjEHOM HHCTUTYTA MPEKUIaha THjeKa
OTKa3HOT POKa, CMamEeHEeM Opoja 3aITHheHWX KaTeropHja pagHuKa O
OTKa3MBamka, N3MjEHOM BUCHHE HAKHAJIEe IITETE Yy CIy4ajy CyICKOT PacKuaa
pagHOT OAHOCA, MOjeIHOCTABIBCHEM U yOp3ameM MOCTYyNKa KOJCKTUBHOT
BHUIIKA paJHHKa,

9. I3MjeHOM MHCTHTYTa 3acTape MPOMHUCHBAKHEM OMher 3acTapHoT POoKa
NOTaKHYTH W paJHUKE 3arociieHe Ha olpeleHo BpujeMe Ha OCTBapUBame
[IpaBa U3 PaJHOI OHOCA CYACKUM IIyTEM,

10. CMamuTH MaKCUMAJTHY BUCHHY HAKHAJE IITETE Y CIy4ajy CYACKOT
packuaa yroBopa o pany, y BACHHH 0CaM IIPOCjeYHUX IUIala,

11. Pactreperutu pagHe cy/10Be U YMamUTH TPOLIKOBE JyTOTPajHUX
CYJICKHX TOCTyTaKa HaJoMjelITamka CyIriIacHOCTH paJHu4YKor Bujeha Ha
O0TKa3 yroBopa O pajy BEJIUKOr Opoja MmoceOHO 3amTHNEHUX paJHUKa,
MIPOITUCHBAKEM 00BE3HOT apOUTPaKHOT TIOCTYTIKA,

12. M3MjeHOM amcoyryTHE 3alITUTEe OTKa3WBama YyroBopa O pany
pagHULIMMa KOjU KOPHCTE POJIMJbHA M POJAMTEJbCKA IpaBa oMmoryhurtu
MpecTaHaKk paJHOr OJHOCA TUM Ocobama y ciydajy CMPTH IOCIJIOJABLa
(uznuke ocobe, mpecraHka oOpTa MO CHJIM 3aKOHA, OpHcara TProBila
NOje/TMHIIA U3 PETUCTPA U Y TIOCTYTIKY JTUKBHJIAIM]E TIOCIOaBIIa,

13. TlpontucuBameM HEPEeKHUIamha THjeKa OTKA3HOT POKa 3a BPHUjeMe
KOPHIITEHa FOAUIIKHET 0AMOpa U IjIaheHor JoIycTa, Te NPONHCHBABEM
HajIy)KeT Tpajamka OTKa3HOT POKa THjEeKOM KOjer je paJHUK OHO WIIH je
MPUBPEMEHO HeCTIOCO0aH 3a paj, oHeMOryiuTH A2 MpaBHE MOCIHEAHIIE OTKA3a
HACTYTIe HAKOH BPJIO JyTOT TIepHOJia Ol ypyuera OJUIyKe O 0TKa3y,

14. TlojenHocTaBUTH W yOp3aTH TOCTYNAaK KOJEKTHBHOT BHIIKA
pagHuKa Koju O oMOTYh#o Op30 peCTPYKTYPHPAHE MTOCIOIABIIA TPKUIITHIM
Y TIOCJIOBHUM yBjeTHUMa,

15. YeknaguTy mpaBa CHHANKATA HA IITPajK ¢ KoHauHUM npHjenaorom
3aKOHA O PENPE3eHTATHBHOCTH yApyra IHocjoAaBala U CHHAUKATA, TE
oMoryhuTu nmokperame mrpajka 300r HeUCIIaTe Miame OAMax 1o MPOTEKy
JaHa gocrrjeha \beHe ueriaTe,

16. lednantujy ocoba koje 00Be3yje KOJICKTUBHHU YTOBOP YCKIIATUTH
C MHCTUTYTOM CTpaHaKa KOJIEKTMBHOT yrosopa u3 Konaunor mpujeasiora
3aKOHA O PENpe3eHTATUBHOCTH yIpyTa MOCI0AaBana U CHHANKATa U 300T
TOra YKMHYTH HHCTUTYT IIPUCTyNamba KOJIEKTUBHOM YTOBODY,

17. lebuHupaTu KpuTepuje 3a MPOIIHPEHE TPUM]EHE KOJICKTUBHOT
yTroBOpa U IepUHUPATH TPUM]CHHHB KOJIEKTHBHH YTOBOP Y CIIy4ajy y KojeM

5 Mo caja HUCY JOHUjETH NOTPEOHN NPOBEAOCHH MPOIICH HYXKHH 3 IIPUMjeHy HaBECHOT,
Te ce cTora pa3marpa u Bpahame IpeMeTHe MaTepHje y CYACKY HaUIKHOCT.
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je mocionasar y 00Be3u NPUMHUjESHUTH J[Ba UJTH BHUILE KOJEKTHBHUX yTOBOPA
qHja je IpuMjeHa IPOoITUpEeHa,

18. Kasnene onpenbe yckiaaauTH C H3MjeHamMa MPEKPIIajHOT
3aKOHOZIABCTBA, T€ OMOI'YNUTH MHCIIEKTOPHUMA paja yYNHKOBUTH]Y U LIUPY
MpUMjEeHYy YIPaBHUX Mjepa U HallJaTy MaHJaTHUX Ka3HH,

19. C nmibem pactepeherma 3akoHa 01 0IpeI0H KojuMa Cy peryaupana
npaBa MOCEOHUM IMPOIHUCUMA, Kao MpUMjeprile 3aKOHOM O POIHJBHHM U
POIHUTEIHLCKUM IOTIIOpaMa, TIPEIIake ce TakBe ofpende OpucaTu u3 3akoHa
0 pany, Te

20. C unsbeM pactepehema ONCEXHOr TeKCTa 3aKoHa O pajy, U0 O
€yPOICKUM paJHUYKHM BHjehuMa, eyporCKUM APYIITBUMA U €YPOIICKO]
3aJIpy3H ¥ MPEKOrPaHUYHOM Clajalby W MpUIajamby MPONUCcaTH NOCCOHUM
IPOTTHCOM.

Kao mro je BHAJEUBO, MO MPEIIIOKCHUX H3MjeHa OTHOCHO Ce, Y
LIMPEM UJIH Y3KEM CMUCIY, U Ha IUTamke 3alUTUTE IPaBa U3 palHUX OQHOCA,
0 yemy he OMTH BHIIIE pUjedH Y HACTABKY.

4. CycTaB 3alITUTE PaBa U3 PaJHUX 0HOCA
npema 3akony o pany u3 2014.

4.1. IIpecmanak paonoz oonoca (omkas y206opa o
paoy), 3a0pana OmKaA3uearsa, OMKA3HU POKOBU

VY cBpXy XOpH30HTAJHOr yckiahuBama 3aKOHa C HAIIMOHAJHUM
3aKOHOJIaBCTBOM, y3uMajyhu y 003up ypeheme poauTesbckux mpasa
U MoTIopa ypeheHnx moceOHUM 3aKOHOM, MPOIHMCaHa je Tako 3abpaHa
HEjeqHAKOT MMOCTYyIama mpeMa Tpyaaunama (uiaas 30. 3akoHa), Te 3amTUTa
3/paBiba TPYAHHIIA, )KEHE KOja je POAMIa U JKeHe Koja A0ju nujere (diaH
31.), npu yemy je mpomucana 3abpaHa 0TKasa paJHUKY 3a BprjeMe TpyaHohe,
KOPHILTEHa POAUIBHOT, POAUTEIECKOT, TIOCBOJUTEIHCKOT JIOMYCTA, paja ¢
MOJIOBULIOM TIYHOT PaJHOT BpEMEHa, paaa y cKkpaheHOM paJHOM BpeMeHY
300r 1ojayaHe were JjeTeTa, A0NycTa TPYIHHUIIE UITH MajKe Koja JI0ju IhjeTe,
Te JIONyCTa WK pajia y ckpaheHOM paJHOM BpEMEHY pajivi CKpOU W mere
JjeTeTa ¢ TeXHUM CMETHaMa y pa3Bojy, OHOCHO Y POKY O IIETHAECT 1aHa O]
npecTaHka TpyAHohe WK TpecTaHKa KOPUIITEHha TUX MTPaBa, MOCI0AaBall He
CMHje 0TKa3aTu YroBOp O pady TPYAHHULH U 0COOHM KOja ce KOPUCTH HEKUM
Ol CIIOMEHYTUX IIpaBa.

Takohep, mponucaHo je MpaBo pajHHUKA J1a H3BAHPEIHUM OTKa30M
OTKa)ke yroBop o pany (umaH 35.), Te MpaBoO MOBpPATKa Ha MPETXOMHE HUIIH
onrosapajyhe mocinose (wiaH 36.).
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3aKoH MPOIKCYyje HAYMHE MpecTaHKa yropopa o pany (aian 112.),
a y3 70 Tajga Baxxehe HaumHe TpecTaHka yroBopa o pajy IpolucaHa je u
MOTYRHOCT mpecTaHKa yroBopa o paay cmphy mocmonasia gusndke ocooe,
MPECTAHKOM 00pTa MO CHIJIM 3aKOHA HJIM OpHcameM TProBiia MOjeINHIIA U3
pEerucTpa y ckiiagy ¢ HIoceOHUM MPONUCHMA. YTOBOP O pajly MOy OTKa3aTH
nocionaBan ¥ pagHuk (4iad 114.). 3akoH npomnucyje 1 00Be3aTHOCT MUCAHOT
0ob0nHKa criopazyMa o MpecTaHKy yroropa o pany (wian 113.), Te oOBe3an
MICaHU 00K OTKa3a yroropa o pany (umax 120.).

3amTrTa pagHUKa Off 0TKa3a yckialeHa je ¢ moTpedoM mocioiaBia
Jla 3amoljbaBa OHE PATHUKE KOJU CY MY JIOMCTa MOTPEOHHU, Y3 OCUTYPAHE
3alITUTE paJHUKa O COLIMjaTHO HEOlpaBJaHUX OTKa3a T€ CTOra 3aKoH
onpehyje pasziore 3a peloBUTH OTKA3 IIPH YeMY je OOBE3aH OTKA3HU POK.

[Ipomucyjy ce 1 pa3i03u U POKOBU 32 M3BAHPEIHH OTKa3 yroBopa
0 pany, Koj Kojera oOBe3a MOIMITHBamka OTKA3HOT poKa HE MOCTOojU (YJaH
116.), a K0ju MHCTUTYT (M3BAaHPEIHHU OTKA3) je OMO MPUCYTaH y Pa3InUUTUM
3aKOHHMMA O pafdy jomr ox 1995.

[Iponucanu cy HeonmpaBAaH! pa3io3n 3a 0TKa3 yroBopa o pady (4jian
117. — 6onoBame, oOpahame HaAJISKHIM THjEINMa, YKa3HUBambe Ha KOPYIIH]Y),
MOryhHOCT OTKa3MBamba yroBopa o pajly CKJIOIMJBEHOT Ha ofipel)eHO Bpujeme
(uman 118. — camMoO ako je yroBOpEHO), kKao W 0OBe3e IMOCIIOMaBIla MpHje
OTKa3MBama yroropa o paay (uian 119.)°.

HopmupaH je THjek 0TKa3HOT poKa Kao U HETrOBO Tpajamke, 0 ueMy je
Beh Ouso pujeun panuje. Y nuiby yop3ama pecTpyKTypUpamba IociiofaBana
MPOMKCAHO je Aa OTKA3HU POK Teue 3a BpUjeMe FOANIIBET 0AMOopa, miiaheHor
JIOIIyCTa, OCUM aKO KOJECKTHUBHUM YTOBOPOM, IIPABUJIHUKOM O pany WUIH
YTOBOPOM O pany HHje npykunje ypeherno. OTkazHH poK HE Teue 3a BpHjeMe
MIpUBPEMEHE HECIIOCOOHOCTH 3a pajl, aly PaJHU OJHOC PaJIHUKa KOjU je
THjEKOM OTKa3HOT poKa OMO WJIM je PUBPEMEHO HecrocoOaH 3a paj, 6e3
003upa Ha Tpajamke MPUBPEMEHE HECIIOCOOHOCTH 3a paj u npunajajyher
OTKa3HOT pOKa pajJIHUKa, IPECTaje HAJKACHU]E HCTEKOM IIECT MjeCeld O laHa
ypydema OIJIyKe 0 0TKa3y yroBopa o pany (wranosu 121. u 122.).

Y3umajyhu y 003up yroBOpHHU KapakTep pagHOT OIHOCA, TpeaBul)eH
je 0TKa3 ¢ MOHYIOM M3MHjemheHOT yroBopa (unaH 123., u panuje nocrojehn y
3aKoHy), PH UMy C€ PaJHUKY OCHTYpaBa Cy/ICKa 3allTUTA Ka0 U y CITy4ajy
0TKa3a yroBopa o paay (Tj. HEOBUCHO O TOME Jia JIM je MoHyAa npuxsahena).

6 Ymosopeme, OHOCHO, JIaBambe MOryhHOCTH H3HOIICHa 00OpaHe
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4.2. Cyocku packud yzoeopa o paoy,
omnpemHuHne, KOJ1eKMUGHU OMKA3

CyIMOKe OJIPEIUTH Y CITy4ajy HEJJOMYITEHOT 0TKa3a Bpahame pajHuKa
Ha ocao (uiaH 124.), anu ako To HUje Y HHTEpecy paJHuKa WK MOCI0AaBIA,
npensulena je moryhHoct aa ce, y3umajyhu y 003up cBe OKOJIHOCTH Clly4aja,
ymjecTo Bpahama Ha 1ocao oApenu CyJICKH PacKuI paaHOr ogHoca’ Te ce
JOCYZI TIPHMjepeHa HaKHaJa MITeTe MPH YeMYy je CMameH JI0TaIallbu
HajBehn W3HOC HAKHAJIE MITETE Ca 0CAMHAECT IMPOCjeTHUX Tiaha Ha HajBUTIIIE
0CaM TPOMUCAHUX WIIH YTOBOPEHUX MjECEUHHX TIAIa TOTa PaJHIKA, OBUCHO
0 Tpajamy pajHOra 0JHOCa, CTAPOCTH Te 00Be3aMa y3IpkaBamba Koje TepeTe
pannuka (unan 125)).

[Iponncano je mpaBo pajHUKa KOjeM MOCIIOAaBal] OTKazyje HaKOH
JIBUjE TONMHE HEMPEKUIHOTA paaa (BUIIEC HHUjE yBjeT Ja jeé pagHU OITHOC
6mo Ha HeonpeheHo BpujeMe, KakBO je OMIIO paHHUje 3aKOHCKO PjeIIehe) Ha
OTNPEMHUHY. BHCHHA OTIIPEMHUHE OBUCH O CBAKOj FOJIUHH KOjY j& paIHUK
MIPOBEO Ha paay KoJ MOCIOAABLA, C THME Ja ¢€ YKYIaH H3HOC OrpaHnuvaBa,
aKO 3aKOHOM, KOJICKTHBHHMM YTOBOPOM HJIM MPaBHIIHUKOM O panay, HUje
npykuuje onpeheno (wian 126.).

[Toce6Ho je mpenBul)eH HHCTUTYT KOJTEKTUBHOT OTKA32a Y3 CYIjEI0BAHE
pagHUYKOT BUjeha 1 HaIIe)KHE jaBHE CITYykKO0e 3aToNjbaBarmka y TOM IOCTYIIKY,
IIpU 4eMy je IuJb oBe oapende Oumno ycknahusame ¢ JupexruBom Bujeha
98/59/E3 ox 20. cpnma 1998. (ycknahupame npaBHUX MpomuUca IpiKaBa
yiaanuna EY 0 KOJIeKTUBHOM OTKa3y BHUIIKA PaJHHUKA), YHjH j& CMHUCAO
yCMjepeH Ha Cy/1jeIoBambe MPeACTaBHUKA PaJHUKA Y 11jeJIOKYITHOM MOCTYTIKY
KOJICKTHBHOT OTKAa3WBama y CBUM HETOBUM (hazamMa M oMoryhaBame na ce
MIPUMjCHOM aKTUBHHUX Mjepa 3aIoNlJbaBamka, yMarhe FIIH CITPH]jeUe TTOCIHETUTIE
OTKa3WBama yroBopa o paiy.

4.3. Ilynomohu, oocmaea u cyocko ocmeaperse 3auimume

V3 HaBeIeHO, MOCIIOAABITY je JaHa MOTYRHOCT /]a CBa CBOja OBJIAINTCHhHA,
MMACAaHOM TTYHOMONH MpeHece Ha JPYTY MOCIOBHO CIIOCOOHY MYHOJbETHY
0co0y, Koja je OBIIAIITeHa YMjeCTO Hera MOy3uMaTH CBE TIPaBHE Palbe y
OJIHOCY Ha pajHuKe (wiaH 131.).

7 CynoBu cy 3ay3enu ctaB Jia Bpahama Ha pajJ] Hema 0e3 SKCIUTUIIMTHOT 3aXTjeBa paJHHKa
(HaBemeHOT y TYKOCHOM 3aXTjeBy), HCOBUCHO O OKOIHOCTH INTO je OTKa3 yTBplheH
HEJIOMYIITEHNM, U TO TIO3MBOM Ha ofpe0y 3aKoHa 0 MAPHUYHOM MOCTYIIKY (wi. 2 cT. 1) Koja
onpehyje na cymnoBu oTydyjy camMo yHyTap MOCTaBJbCHOT 3axTjeBa (3a0paHa OJTyvHBarba
exmpa nemumym); Takohep, 3ay3eT je CTaB Ja Ce 3axXTjeB 3a CYICKUM PACKUIOM O] CTpaHE
[OCJIOaBIa MOpa MOCTaBUTH y (OpMH MpOTYTY:kOe, HajKaCHUje 10 3aKJby4erhba IJIaBHE
pacmpase
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IIponucan je HaUMH JOCTaBe OANyKE O OTKa3y yroBopa O pany Te
OJTyKa JJOHECEHUX Y IOCTYIIMMa 3alITUTE [IPaBa pajHUKA U3 PaJHUX
OJIHOCA, Ha KOjH C€, aK0 HHje Ypel)eH KOJeKTHBHUM YTOBOPOM HIIH CTIOPA3yMOM
CKJIONJbeHUM M3Mehy paaHIUKor Bjeha 1 mociaonaBa Wiv MPaBHIIHUKOM O
paxny, IpuMjeryjy Ha oaroBapajyhu HaunH oapeade o JOCTaBH U3 MpoIuca
KOjuM je ypeleH mapHuuHU noctymnak (uwiaH 132.).

Takolep, mpornucaH je ¥ MPEKITY3UBHUA POK 38 OCTBAPHBAE CYICKE
3alTUTE PaBa U3 PagHOI OIHOCA, OCUM Y Cllydajy 3aXTjeBa paJHHUKA 32
HAaKHAJIOM IITETE UIIH IPyTUM HOBUAaHUM MOTPAKUBABUMa U3 PalHOT OJHOCA
(aman 133.)% a 3a koja je moBehaH mponmucaHu 3acmapHu pok ca TPH Ha MeT
TOAMHA, aKO JPYTUM 3aKOHOM HHje IpomucaHo aApykuuje (wiaH 139.), xao
U POK O] OcaM JlaHa, y KOjeM ce pajJHU4Ko Bujehe wiim CHHIUKAT MOpajy
OYMTOBATH O 3aXTjeBY IOCIO/ABIA Ka/ia je MOCIOAABaI] TAKBY CYIJacHOCT
IyKaH npudasuth (unaH 138.).

4.4. 3ammuma oocmojancmea paonuKka, HAKHAOA wimeme

VYpeheHa je 3amtura 10cTOjaHCTBA PaJIHUKA Ka0 MOCEOHA 3aIlITHTA O]
y3HEMUpaBama 1 CIIOJTHOT Y3HEMHUPaBamba, Koje MpeAcTaBiba MoBpey o0Bese
u3 pagHor ofgHoca. JledhnHIpajy ce 00Be3e MocioaaBa y IOCTYIKY 3allITHTE
JIOCTOjaHCTBA paJHNKA, KA0 W MOCTYTaK MOBOJOM MPUTYKOE pagHUKA Y
CITy4ajy y3HEeMHpaBamba WIIH CIIOITHOT Y3HEMHUPaBama, Te IPaBo paJHAKA Ja
HE paJy JOK MY [IOCTIOaBall HE OCUTYpa 3alITUTY. Y LuJby oHeMoryhaBama
350ynopabe TPOMHUCaHOT paBa Ha MPEeKU paja Ipomnucyje ce Moryhnocr
Jla TIOCJI0/IaBall MOXKe O]l palHUKa 3aXTHjeBaTH MOBpaT UciaheHnX HaKHaa
TIJ1a1a, ako je ImMpaBOMONHOM CYJICKOM OJIJTYKOM YTBphEHO Aa HHUje TOIILIO 110
TTOBpeIe JOCTOjaHCTBa pagHuKa (wiaH 134.).

JonatHo ce Hanomume 11a je TujekoM 2008., a y CKIIomy MPUCTyTamha
Eyporickoj yHH]jH, TOHECEH M T3B. aHTHIAUCKPUMHHAIIM]CKH MTAKET 3aKOHa’,
yuje oapende, u3Mel)y ocTajor, OCUTypaBajy ¥ aHTHAUCKPHUMHUHAIU]CKY
3aIITUTY YHYTap PaaHUX OmHOCA (Y TOM CMHUCTY, caM 3aKOH O paay Hema
ONIIMPHUJUX OJpe/ION BE3aHUX 32 HABEJECHO).

Hanaswe, mpomnncana je u OATOBOPHOCT paJHUKa 3a IMITEeTY KOjy je Ha
pazy WIIH y Be3U C PaJIHOM, HAMjepHO HIIH 300T KPajihe HelTaKibe Y3pOKOBao

8 VY npumjeHn oBe oipeioe MoCTalo je CIIOPHO Jia JIH je PAJHUK, Y3 HOBYAHO MOTPAKUBAE,
y 00Be3u 1modujatu U OIYKYy MOCJIONABIA KOja My, Kako cMmarpa, mospelyje (MarepujaiHo)
PaBo, HIIP. IO OJUTYKE O OTKa3y KOjU C€ OHOCH Ha OTIPEMHHHY — OJTyKOM YCTaBHOT Cy/ia
op. U-11I-1095/00, ox 28.1.03. 3ay3er je craB aa Bajha oMoryhutu aupektHo obpahawme cymy
y TaKBHM CJTy4yajeBUMa

9 3akoH o cy30oujamy auckpumuHanuje (HH, 85/08), 3akoH 0 paBHONPAaBHOCTH CIOJIOBA
(HH 82/08), Te panuje u 3akon o ucrocrnonanM 3ajeqauiama (HH, 116/03)
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nocioaasiy (wiad 107.), Kao ¥ 0TOBOPHOCT TOCIOIABIIA 32 IIITETY Y3POKOBAHY
pamauKy (wraH 111.).

Taxolhep, mponucana je MmoryhHocT n1a ce 3a ogpelene mreTHe pagme,
yHaIpHjeJ1 oApeIr U3HOC HakHaje mTete (4wiaH 108.) u mponucaHa je perpecHa
OZITOBOPHOCT pajJiHUKA KOjH je ITeTy y3pokoBao Tpehoj ocodu, a mreTy je
HakHaauo nmociogasai (uiaax 109.).

KonekTHBHUM yroBOpOM WIIH ITPABUITHUKOM O Pajly MOTY C€ YTBPIUTH
YBjeTH U HAYWH CMarhemha WK ocliobahama pamamKka o 1y >KHOCTH HaKHaJEe
mrere (wian 110.). 3a HaTOMEHYTH je ¢ HaBeIEHNM Y Be3H U ojipeade 3aKoHa 0
3allITUTH Ha paay'’, KojuMa je ypeheHa 06jeKTHBHA OJIrOBOPHOCT MOCIIOIaBIIa
3a HITeTe HacTalle paJHUKY Ha pajly WU y BE3H paja.

4.5. Tepem ookazueamwa, mujexk nAPHUYHOZ HOCHIYNKA

Jedunupano je y Kojum je cliydajeBUMa, y pagHOM CIIOpY, TepeT
JOKa3MBamba Ha MOCJIO/ABIY, & YKOJUM CllydajeBUMa j€ Ha PagHUKY (WIaH
135)). Ilpensulena je MoryhHoOCT na cTpaHKe pagHOT OIHOCA pjelIaBambe
pajHOr criopa Mmosjepe apOUTPaxu, OJHOCHO MUpemy (wiaH 136.).

Hawuwme, jour je 3akoHOM 0 W3MjeHaMa U JI0IyHaMa 3aKOHa O apHUIHOM
noctynky (3I111) n32003. y mapHUYHOM HOCTYTIKY JaHA IPETHOCT PACHPABHOM
(axy3aTropckom) Tipen ucmpasicrum (AHKBU3UITA]CKOM) HAUEIOM, IIITO 3HAYH
Jla je cBaKa CTpaHKa Iy’KHa W3HM]ETH CBE YHMIbEHULE HAa KOjUMa TeMeJbU
CBOj€ 3axTjeBe WJIM M0OUja MPOTUBHUKOBE T€ MPEIJIOKUTH JOKa3e KOjuMa
ce YTBphyjy Te UNH-EHHIIEe OTHOCHO MOOH]jajy HaBOIHU U JOKa3U MPOTUBHUKA.

W3numka ox Tor npasuia Ouia je ogpeada 4. 435. cr. 2. Tajanimer
3[1I1-a, xoja je Cyn OBIACTHJIA Ja Y PAlHUM CIIOPOBHMA HU3BEAC U JAOKa3e
KOj€ CTpaHKe HUCY MPEAJIOKHIIE, aKO Cy TH JOKA3H BaXKHU 3a OJTyUHBaIbE.
Tume cy u HakoH HoBene 3I1II-a u3 2003. y napHuiiama u3 pagHUX OJHOCA
3a/prkaHe HHKBU3UTOPHE OBJIACTHU Cya.

To je mpaBuI0 C TPaBOM MPOMUjeHEHO n3MjeHama u noryHama 3[1I1-a
u3 2008. (HH, 84/08), kan je Opucan HaBenenu ct. 2. wi. 435. 3[111-a, u on
Taja CyZ y paJHUM CIOpPOBHMa BUIIIE HeMa 00Be3y M3BOJUTH JIOKa3e Koje
CTPaHKEe HUCY NPEIJIOKUIIC.

Ho, Tume mro cy ykjioleHe MHKBU3UTOPHE OBJIACTH CyAa, HUje O1o
YI'POXKEH I0JIOKA] pagHUKa y apHULAMa U3 PaJHUX OZHOCA, ¢ 003UPOM
Ia je caMuM pedepeHTHHM 3aKOHUMa (IPBEHCTBEHO 3aKOHOM O pamy,
aJii U APYTHM 3aKOHHMAa, HIIP. 3aKOHOM O 3aIlTHTH Ha paay, 3aKOHOM O
PaBOHIIPABHOCTH CIOJIOBA, WIIM Cy30Hjamy TUCKpUMUHALIMjE, H Jp.) OHO
onpeheH TepeT moKa3uBamka y MojeINHIM CUTYyaIlijaMa, H HCTH je Y TIPaBUITY

10 HH, 71/14
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01O Ha MOCNIO/AaBIy (TAaKO Yy ClydYajeBUMa 3allITUTE JOCTOJaHCTBA, 3aIITHTE
Ol TUCKpUMHHAITH]E, OTKa3UBamkha, HAKHAJE TITETE, U CIL.).

Taxohep je u naspmum u3Mjenama 3l111-a, ocobuto onnm 3 2013.
JIOJIATHO TOOIITPEHA MPOIECHA JUCIUIINHA, a IITO OHJa Y KOHAYHUIN
JOBOJH U 10 yOp3ama NapHUYHUX MOCTYIAaKa BE3aHUX 32 OCTBapeH-e IpaBa
U3 paJiHUX OJHOCA, ILITO je jelaH O] TeMEJbHUX 3aXTjeBa BE3aHUX 32 TAKBE
nocrymke'!

4.6. Paonuuko gujehe, cunouxkannu nogjepenux

[IpaBo panHUKa Ha CyAjesiOBambe y ONIyUHBAaY, OJHOCHO HUXOBO
npaBo Ha oOaBjellITaBame, CaBjeTOBAKE U CyO[IyduBame, ypeheno je
onpendama o panHuukoM Bujehy (mornasibe 1.), 0 CKynoBHMa paJHHUKA
(mornaBJbe 2.), M O IPEICTABHUKY paJHUKA Y OpraHy IOCIIOaBIa (TTOTJIaBJbe
3).

PagHumm 3amocieHn Koj MOCIOAaBIa KOjU 3allolljbaBa HajMarmbe
JIBaJIECET palHuKa, OCUM PaJIHUKa 3aMl0CICHUX y THjeIMMa Ap;KaBHE YIIpaBe,
HMMajy MpaBo Cy[AjesIoBaTH y OMJIyUYHBalby O MUTAbUMa Y BE3U C IUXOBUM
rOCHOIaPCKUM U COIMjaJIHUM IpaBuMa 1 uHTepecuma (wian 140.).

4.7. Hucnekyuja pada, npexpuiajua 002060pHOCH ROCA00A6UA

Iponucane cy ¥ OBJIACTH WHCIEKTOPA Pajia J1a YCMEHUM PjeliCheM
Hapehyje unu 3a0pamyje oCIIONaBIly Jla UCIIPaBU HEIOoCTaTKe yTBpheHe
WHCIEKIIMjCKUM HaJ[30pOM M Jia My OCTaBU POK y kojeM he yrBpheHe
HEJIOCTaTKe OTKJIOHUTH. Takohep je Omio mpomucaHo Jia kaida y TUM
CIydJajeBuMa He oaraha u3BpIeHkHEe pjeriema.

V3 10, yTBphyjy Ce maKimiu, TeKH U HajTEeKH MPEKPIIajd MOCIOAaBIIA,
koju cy ycknahenu ¢ KazHeHHM 3aKOHOM, a TIPOMUCYjy C€ W IpeKpIIaju
CHHIMKaTa M yIpyra CHHJIMKaTa BUIIE pa3WHE TE MpeKpLIaju yapyra
rocjoiaBana 1 yJapyra nociojaaBana BUIle pa3uHe.

5. Cyacka HAIJIeKHOCT M OpraHu3anmja
MpesKe cy10Ba, nocrojehn Tpengosun

3amTuta MHAMBUAYAJIHUX NIpaBa U3 paJHUX OIHOCA OCTBapyje ce,
Ha HaIpujes ONMCAHN HaYMH, Ha PEIOBHUM Cy10BHMa (ONNMHCKH CY/I0BH, C
MIOCTOjabEM CIICLMjaJIn3UPaHOT PajHOr cyAa, ajdu camo y I'paxy 3arpeOy),
JIOK 0 KaJidbaMa OfIyqyjy ApyrOCTyambCKH CY0BH ((KyaHH]CKH CYIO0BH).

11 Hamomume ce na ce Takohep u onpendama Yerasa PX te 3akona o cymosuma (HH, 28/13),
a Be3aHo 3a oxpendy wi. 6 Eyporicke KOHBEHIHje O JbYJICKMM IPaBUMa, IITUTH [PABO Ha
MPaBUYHO Cylerbe y pa3yMHOM POKY, Ha HAYMH J]a CTPAHKE HMajy IIPaBO HHUIHPama 3ace0HOT
UHYUOEHMANHO2 TIOCTYTIKA C THM Y BE3H
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VY nojennHUM ciy4ajeBUMa (BPUjeTHOCHH M CTBAPHH KpUTepH]) Moryha
j€ ¥ U3BaHpeIHA 3alMITUTA, Ipen BpxoBHUM cynoM (yIarame peBH3H]e; paHHuje
roctojehu AofgaTHU W3BaHPEIHU NPABHU JIHJEK — 3AXMje 3ad 3aulmuny
3AKOHUMOCMU - j& HAITYIIITEH).

Tujexom 2014. u 2015. y Peny6nuiu XpBarckoj mpoBeaeHa je OICexHa
peopraHu3zaiiija CyJAcKor cycTaBal?, Tj. yCrocTaBbeHa je 00HOBJbEHA MpPEkKa
CyJIOBa, y OKBHDPY Koje je oapeheH u Mamu 0poj (YKYITHO MET, O YKYITHO
BHIIE O]l ABAJECET XXYMAHHjCKHX CyI0Ba) NPYrOCTYNAmCKHUX CyHOBa
paau omydHBama O kajdama y paJHONPAaBHUM IpeaMEeTHMa, Y CBPXY
crenujanuzanuje cyaaua. Opranuszanyja IpekpiIajHux cynosa (Behu Opoj
MPBOCTYNAamBCKUX CYA0Ba, TE APYrocTylamCcKi BUCOKHM MpeKplIajHu Cy )
ocTaja je MPUTOM HEPOMUjCH-EHa.

Moske ce HaBecTH Ja je oMoryheHa u 3amTuTa npej YCTaBHUM CYJIOM,
y CJIydajy TIOBpele HEKOT OXl YCTaBOM 3ajaMueHUX IpaBa. Takohep, mama
EyporickoM KOHBEHIIM]OM O JBYACKUM ITpaBUMa pajHa IpaBa HUCY MOCEOHO
samrruhena, moryha je 3amrura npasa u npeq Cyaom 3a JeyJcKa Ipasa, y
clly4ajy TOBpeZie HeKor off TocTojehnx Tj. mponucaHux mpasa, HIIp. IpaBa
Ha MPHUCTYII CYAY, Ha OOMTEJHCKU )KUBOT, U CJI.

VY nocibenimbeM pa3odsby IpUMjeTaH je maji Opoja 3alnpuMIbEHHX
MPEIMETa Y C8UM NOOPYYJUMA YUBUTHE HAONEHCHOCMU, TITO YKIbyUdyje U
oZIpydje paHoOT IpaBa, a Kako je BUAJFUBO U3 MPUIIOKEHOT rpaduaxor
MpHuKasa pesyirara paja cyna y 3arpedy (Ilpumor 1), mTo je mocibeanna
OpojHuX (haKTOpa Kao IITO Cy 3aKOHCKE MIPOMjeHe Y JOMEHH MaTepHjaIHOT
1 IIPOLIECHOT MTPaBa, EKOHOMCKA CUTYaI[ja, TPOMHU]jCHheHE OKOTHOCTH Be3aHe
3a CKJIaName 1 BaXKCHe KOJCKTHBHUX YTOBOPa, H CII.

12 3axon o mozapyyjuma u cjequmruma cygosa (HH, 128/14)
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6. 3ak/byuHe HaMIOMeHe

3aKJpy4HO, BaJba YKa3aTH Jia e HAIlyHUJIO BUIIIC O]l IBAJICCET FOHA
oIl Kaja je y mpaBHOM ypehemy PemyOmmke XpBaTcke 1o Taja moctojehu T3B.
CTaTYCHH KOHIICTIT paJHHUX OJHOCA Y MpeBiaaaBajyhem aujeny' 3amujermbeH
YTOBOPHOM KOHIICTIIIMjOM, KaKO je TO Ouiio mpomucaHo u3 panuje Beh
LUTUpaHoOT 3akoHa o paxy u3 1995., Baxeher ox 1.1.1996.

VY naBeneHoMm 3akoHy, kKao Uy oHoM u3 2009., ocurypana je u
CyJICKa 3allITHTA ITpaBa U3 PaJIHOT OJJHOCA, KAKO y OJTHOCY Ha MOTPaKHUBakha
MaTepHjaiHe IPUPOJIS, TAKO 'y OTHOCY Ha IMOBpHjeheHa mpaBa HemMaTepujarHe
npupoze, Hajuenrhe Be3aHa 3a MPECTaHaK pajHOT OJHOCA, Tj. OTKAa3HBamHE
yroBopa o pany.

Takobhep, ox camor nouetka npumjere (1996.) mocrojana je KOHIEMIH]a
na ce (yHyTap MpOIMUCaHOT 3aCTapHOT POKa) MaTepHjaliHa mpaBa OCTBapPYjy
HemocpeaHuM obOpahameM Cyay, Tj. MOAHOIICHEM Tyx0e, MoK ce y
CydJajeBuMa 3alITUTE MpaBa HEMATEepHjaIHEe TIPUPOJIE TPAKH, U TO TPH]jE
TIOTHOIIIeHa CYJACKe TyX0e, oOpahame mocmonaBy (3aXTjeB 3a 3alITUTY
1paBa), WITO je MpeayBjeT 3a MPUCTYN Cyay (IpOnylITame HaBEACHOT
oOpahama npencTaBsba T3B. HETATUBHY MPOLECHY MPETIOCTABKY, T€ TOBOAN
JI0 oj10a4aja Tyx0e).

Tujexom 2013. u 2014. pecOpHO MHHHUCTAPCTBO MPUCTYIHUIIO je
MTOCTYTIKY TOHOIIeHa HOBOT 3aKOHa, Y3uMajyhu mpruToM y 003up OKOITHOCT
71 je y IpeIMEeTHOM pa3100Jby Y HAIlMOHAIHOM 3aKOHOJABCTBY JIOILIO JI0
HOPMAaTHBHHUX MPOMjeHa, KOje Cy XOPHU30HTAIHO IIOBE3aHE C MOAPYUjeM
koje ypehyje 3akoH 0 pajay, Kao IITO Cy U3MjeHE 3aKOHA O POJUJEHUM
U POIUTEIbCKUM TOTIOpaMa, 3aKkoH O (DMHAHIIMJCKOM TOCTIOBamy W
MpecTevYajHOj HAaroa0u, 3aKOH O MOTHIAY 3aMoll/baBamka, OBPIIHN 3aKOH,
HOBH 3aKOH O MHPOBHHCKOM OCHUTYpamby, HOBH 3aKOH O 3aIITHUTH Ha pajay
U Jp., @ ¢ KOJUM TPOIHCHMA je, KaKo je OMIIO TPOIHjeHheHO, OFII0 HYKHO
XOPHU30HTAIHO ycKialuBame 3akoHa 0 pany, y3 oodpahame noTpeGHe naxme
1 HacTalloj CY/ICKOj MPaKCH, KOja je 071 HOBOT MPHUCTYIIA paIHUM OJHOCUMA,
OoHOCHO 0f1 1996. roguHe 3ay3ena HU3 MPAaBHUX CTajalIUIITA O HAYUHY
MIpUMjeHe MOjeANHUX MPABHUX HHCTUTYTA.

JlomaTtHu Cy pasiiosn 3a 3aKOHOJABHY aKTUBHOCT OWJIU jOIII U YTjelaju
€KOHOMCKe M (PMHAHIIH]CKE KPH3e, YCIHjel KOjUX je OO IO HeraTHBHUX
KpeTama Ha TPXKUIITY paja, duje Cy NOCIbeINLE MaJ] 3alI0CICHOCTH U PacT

13 Kox apkaBHHX CIyKOCHHKA 3aJp)KaH je CTATyCHH KOHIICIT, KOjH HIIP. YKJbYYyje
MMCHOBaWA M Pa3pjelicka, a He CKIAlama yroBopa, CBE CYKJIAJHO 3aKOHY O JPKABHUM
ciryxoenunuma (HH, 92/05, u np.)

14 VY3 u3HHMKY Ja ce nmucaHu oOpavyH miahe cMarpa T3B. BjepOIOCTOJHOM HCIIPABOM, KOja
OHJIa UMa CBOjCTBO JMPEKTHE OBPIIUBOCTH (M3BPIIHOCTH), O€3 BOlCHha MApHUYHOT TTOCTYIIKA
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HE3aT0CJICHOCTH, a CTOIA 3aN0CICHOCTH HACTABUIIA j€ OIaJaTH, Te Ce TaKO
CTOTIa 3aII0CIICHOCTH CTAHOBHUINTBA Y 100M o011 15-64 roxmHe cMamuiia ce ¢
53,2% y tpehem kBaptany 2011. ronune Ha 52,5% y nctom kBaptaiy 2012.
TOJIMHE.

Y Tom cmuciy, a ysumajyhu y o003up NpeTXOAHO Ha3HAYCHY
npoOemMaTHKy, peiaraTesb Te 3aKOHoAaBall cy 3anprany Behu 0poj nnsbeBa
KOje Cy ce eJbelIr MOCTUhHM HOBUM 3aKOHOM, Kao IITO cy oMoryhaBame
TOITYHCKOT pajia Ha jeTHOKPATHUM IIOBPEMEHHIM IIOCIIOBIMA paIHUIIMA KOjU
paze y myHOM pagHOM BpeMeHy, oMoryhaBame ImocoaBIly Aa Kajga Hema
notpedy 3a pagoM oapeheHHX pagHHKa, UCTE MOXKE YCTYIUTH Y C TbUM MO
MOCeOHOM ITPOIHKCY MOBE3aHO IPYILTBO HA HAjAYKe LIECT MjeCeL! y TY3eMCTBO,
OJHOCHO [IBHj€ TOAMHE y MHO3EMCTBO, Ha TEMeJby IMHCAHOT Clopa3zyma
MOBE3aHUX TMOCI0/IaBala, Kao 1 Jia ce U3MjEHOM OJ[pe/iON O OpraHH3aIuju
paIHOT BpeMeHa OTaKHe WHTepHA (DIICKCHOMITHOCT OpraHu3alnje paaa, mo
MoryhHOCTH 3a7pXke panHa MjecTa, Teé CMambe TPOIIKOBH ITOCIOBama KPo3
omoryhaBame opranu3zaiyje paaHor BpeMeHa KOjoM Iie MociIoaaBal OuTu
y MOryhHOCTH OATOBOPUTH Ha KPAaTKOpPO4HE (IyKTyaluje y MOCIOBHUM
IpoiecuMa, ¢ YuMe je ToBe3aHa U MOryhHocT yropapama HakHaje riahe
YCTYIJbEHUM pPaJHHUIMMa 3allOCICHUM y arcHIHjama 3a MPUBPEMEHO
3aI0IIJbaBambe 3a pa3fo0iba Kajla HUCY YCTYIJbEHN KOPUCHUIIMMA, ITO O1
Tpebasio MOTaKHYTH 3allollJbaBamke TUX PaJHUKa Ha HeoapelheHo Bpujeme,
Kao MITO je Y CKIIomy omhe ,,urekcuOnmm3anuje’ paJHuX 0THOCA MPEJI0KEHO
u oMoryhaBame OJCTyNamke O Hayella jeJHAKOT OCTyama 3a yCTyIIJbeHe
paJHUKE y ClIyuajy Jia areHIUjy 00Be3yje KOJSKTHBHU YTOBOP, C TUM Ja
je Takohep M3MjeHa MHCTHTYTA HEIYHOT PaJIHOT BpeMeHa, Ha HaYHH Jia ce
Ha WCTJIATy CBUX MaTepHjaTHUX TIpaBa pagHUKa JOCJHEIHO MPUM]jEIbY]je
Hadyesno “mpo para TeMIOpHUC’ yCMjepeHa Ha MOTHIamke 3alonljhbaBama Y
HEITYHOM PaJHOM BpEMEHY, 3a IITO JOaTHY MOTIIOPY Npy’Ka M aKTHBHA
Mjepa 3arolbaBama “paj Ha IUjeJbEHOM PaJHOM MjecTy’ KOjy MpOBOIU
3aBoj 3a 3aM0lIJbaBabe.

3aKOH YKJbyUyje H Mjepe yCMjepeHe Ha CMabEIbe T3B. UHOCKCA 3AKOHCKe
3qumume 3anociera, 3a MITO Ce CMaTpaso Aa Ou Tpedao MOTaKHYTH HOBO
3amnomnjbaBame, 0co0uTo Miahux ocoda, U TO T0jeTHOCTABIEUBAKBEM U
yOp3ameM MmocTyKa 0TKa3uBamka, H3MjEeHOM HHCTHTYTa IIPEKUIamba THjeKa
OTKa3HOT POKa, CMamemeM Opoja 3alITHNEHUX KaTeropuja pajHHUKa OJl
OTKa3WBama, N3MjEHOM BUCHHE HAKHAJIe ITETE Y CIy4ajy CyJICKOT PacKuaa
PaJHOT OJHOCA, MOjEIHOCTABIbCHEM B yOp3amheM MOCTYNKa KOJCKTHBHOT
BUINKA paJHUKA, KA0 U CMAKCHEM MaKCHMaJIHE BUCHHE HAKHAJIE IITETE Y
CITy4ajy CYACKOT pacKua yroBopa o pajy, 10 BUCHHE O 0CaM (a He 0CaMHAaeCT)
npocjeunux iaha. C npyre cTpaHe U3MHjEHCH je M HHCTUTYT 3acTape, 1

303



Jlomazoj @pumuh, Cyocka 3awmuma npasa u3 paowoe oonoca y Penybnuyu
Xpsamckoj - cadawre cmare, mendenyuje..., cmp. 287-306, XXI (1/2017)

TO MPOMHCHBAKEM JYKeT onmher 3acTapHor poka (rmoBehame ¢ TpH Ha MeT
TOIMHA), IITO je 10 CTAHOBHUINTY Ipemiararesba T¢ 3aKOHOJABIIA Tpebaso
MOTAaKHYTH PaJHHUKE 3aM0CNIeHe Ha opeljeHo BprjeMe Ha OCTBAPHUBAILE MPaBa
U3 PaHOT OJTHOCA CYJICKUM TyTeM, 0e3 cTpaxa oj] peakiije MmocaoiaBIia.

VY3 HaBeneHO, NMPONUCHUBAKBEM HENPEKUIama THjeKa OTKa3HOT
pOKa 3a BpUjeMe KOpHINTEHha MOAHMIIBET oAMopa u TutaheHor pomycra, Te
PONICHBAKHEM HajIyKeT Tpajarba 0TKa3HOT POKa THjEKOM Kojer je paJHuK
OO MIH je TPUBPEMEHO HECIOCO0aH 3a paj, MOKYIIAIo ce OHEMOTYhUTH
Jla IpaBHE TIOCJbEUIIC 0TKA3a HACTYIE OMTHO KaCHU]E Ol YpYyueHha OJTyKe
0 otka3y. Takoljep ce MOKYIIAN0 U MOjEeTHOCTABUTH T€ yOP3aTH MOCTyIaK
KOJISKTUBHOT' BUILIKA PaJHUKa KOju O omMoryhno Opike pecTpyKTypupame
MOCJI0ABIA TPKUITHUM U TIOCIIOBHUM YBjeTHMA.

YBaxaBajyhu cBe Hanpuje HaBe/ICHO, IpeJyIaraTesb 3aKoHa CMaTpao je
a je TIoMy3UMame MOTPEOHNX peOopMH HEOTTXOHO 300T yOp3aHoT moBehama
3aI0CIeHOCTH, Cy30Hjama ciBe eKOHOMH]E, Kao M oMoryhaBama ogrosapajyher
3aKOHOJIABHOT OKBHpA Koju he mociaomaBnrMa oMoryhutu Op Ky nmpuiaroaoy
1 QIIeKCHOMITHOCT TIOCIIOBaha, @ paJAHULIKMMA IPYKUTH TOTPEOHY 3alITHTY
1 CUTYPHOCT THjEKOM HBHXOBOT PaJIHOT O/IHOCA, yBa)KaBajyhu MPUTOM yJIoTy
pagHuYKKX BUjeha Te CMHIMKATa OTHOCHO CHHIMKAJTHUX MOBjepEHUKA.

VY ToM cMHCTy 3a YKa3aTH je Jia ce 3alITUTa WHIMBUIYaTHUX MpaBa
13 paJHUX OJJHOCA OCTBapyje Ha PEIOBHUM CyJOBHMa (OTNUHCKH CYJIOBH, C
MOCTOja-EM CIICLUjaIu3upaHor pagHor cyna y I'pagy 3arpedy), mpumjenom
oapendu 3akoHa O pany, Kao ¥ Apyrux pedepeHTHHX npomnuca (3akoH o
cy30ujamy NUCKpUMHHAIM]E, 3aKOH O PaBHOIPABHOCTHU CIIOJIOBA, 3aKOH
0 3alITUTH Ha pajay), JOK O jKalbama OIydyjy ApYroCTyNamCKu CyIOBU
(KyTIaHW]CKH CYZIOBH). Y TIOjeAUHUM CITydajeBUMa (BpHjeTHOCHH U CTBAPHHU
KpUTEpH]j) Moryha je 3aIIThTa My TeM W3BaHPEAHIX IMPABHUX JIMjeKOBa, TIPE]
BpxoBHEM cynoM, ynarama peBu3Hje, I0K je paHHuje moctojehu pomaTHu
W3BaHPEIHH PABHHU JIH]EK (3aXmjes 3a 3aumumy 3aKOHUmMocmiy) HarmyTeH.

Tujexkom 2014. 1 2015. y PenryOnuiu XpBaTCcKoj POBEICHA j& ONICeKHA
peopranu3aiiyja CyJICcKor CycTaBa, Tj. YCIIOCTaBJbeHa je 0OHOBJbCHA MpEkKa
CyIlOBa, y OKBHPY Koje je onpeheH u Mamu 0poj (YKYITHO TIET, O YKYITHO
BHILIC O] JBAJECET KYMaHUJCKUX CYJ0Ba) IPYrOCTYyNAmCKUX CYJ0Ba
paau omy4uBama o kanbaMa y pagHOMpPaBHUM MPEIMETHMA, ) CEPXY
cneyujanuszayuje cyoaya.

Owmoryhena je u 3amTuTa npea YCTaBHUM CYJIOM, Y CIIy4ajy OBpeJie
HEKOT 071 YCTaBOM 3ajaMYeHHX TpaBa, a Maga EyporckoM KOHBEHIINjOM
0 JBYACKHM TIpaBHMa pajHa MpaBa HUCY MoceOHo 3amTrhena, Mmoryha je
samrruTa u ipen CyZoM 3a JbyJICcKa MpaBa, y Ciydajy MOBpeie HEKOT O]
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noctojehnx Tj. mpomucanux Mpasa, HIP. IpaBa Ha MPHUCTYI Cyay Tj. Ha
MpaBUIHO cyheme, i Ha 00U TEILCKH JKUBOT, U CII.

VY nocseenmeM pa3nobspy IpUMjeTaH je majx Opoja 3arnpruMIbeHHIX
MpeIMeTa Yy CBUM MOAPYYjUMa IIUBUITHE HAJJICKHOCTH, IMITO YKIbYUYyje U
oJpyyje pagHor MpaBa, a Kako je BUIJBUBO M3 MPUIIOKEHOT Tpaduyukor
NpuKasa pe3y/Tara paja cyaa y 3arpeOy (HaaJIe)KHOT 3a pajiHe CIIOPOBE), IIITO
je mocJbeuia OpojHux (akTopa Kao MITO CYy 3aKOHCKE TPOMjEHE Y JIOMSHHU
MaTEepHjaJIHOT | IIPOIIECHOT MpaBa, eKOHOMCKa CUTYyaIlHja, IPOMHjCHCHE
OKOJTHOCTHU BE3aHE 3a CKIIAMAkEe 1 BAKCHE KOJCKTUBHUX YrOBOPa, H CII.

HaBenene OKOJTHOCTH OTBapajy MOTYRHOCT Jla c€ YYHHAK CyJI0Ba
o0oJblIa, 0COOMTO y OJHOCY Ha Op3HMHY pjellaBama MpeaMeTa, a MITo je
OHMTaH eJIEMEHT YKYITHOCTH MPOIjeHe KBAJIIUTETE U YCIJEIIHOCTH 3aIlTUTE
npaBa 13 paJHUX OJTHOCA, U IITO IOMPUHOCH OrheM MOoIu3arby pa3iHe IpaBHe
CUTYPHOCTH.

Pesummupajyhu mpeTxoaHo, 3a 3aKJBYUHTH je J1a je U y CKIIOIY
rocTojehux TeHIeHIuja ,,(pIeKcHOnIn3npama’ paJHUX OJHOCA IMOTPEOHO
3aJIpyKaTH pa3uHy CyJCKe 3alTHTE MpaBa, KaKo OHUX MaTepujaIHe IPUpPOJe,
TaKo M y clydYajeBUMa 3alITUTE HeMaTepUjallHUX MpaBa, IPBEHCTBEHO Y
OJTHOCY Ha MPECTaHaK PaJHOT OJHOCA, alld M y CUTyaldjaMa 3allTUTe
JIOCTOjaHCTBA pagHUKA T€ aHTHIUCKPUMHUHAIN]CKE 3aIITUTE, KO Uera je y
OWTHOME Mpey3eTa U MpaBHa CTeUeBUHA (acquis communautaire) Eyporcke
yHHU]E.
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2014. (NN, 93/14)
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IIpupyunuuu

Detaljni komentar Zakona o radu (D. Frnti¢ i dr.), Rosip Zagreb, 2017,
ponovljeno izdanje

Zakon o parni¢nom postupku, sa sudskom praksom i dr. (I. Grbin)
Organizator Zagreb, 2001.
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Domagoj Frntié,
Municipal labor court, Zagreb
Judge

Judicial protection of labor rights in the Republic of
Croatia — present time, tendency and perspective

Summary

The author talks about the issues of judicial protection of labor rights
in the Republic of Croatia, in the light of the Labor Law in effect, adopted in
2014, when it came into force. He analyzes the situation before the passing of
the Law, as well as the reasons for its adoption, which includes work relations
efforts for “flexibly.”

Also, he reviews legal institutes important to insure judicial protection
of labor rights, both in terms of material rights, as well as non material rights,
primarily related to the issue of employment (in particular the termination
of the labor contract, as well as to establish existence of a labor relations).

Finally, the circumstances surrounding the courts network organiza-
tion are also being considered, with regard to the level and quality of the
Judicial protection of labor rights, all within the obligations of the countries
who joined the European Convention for Human Rights.

Keywords: labor relations, judicial rights protection, Labor law, spe-
cialization of judges, organization of the judicial system.
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1. YBox

VY HamieM 3aKOHOJABCTBY j€ Kao jeiaH Off OTKa3HUX pa3iora yTBphex
OTKa3 01 CTPaHe MOCIIOABIIA jep 3aII0CIICHN He OCTBapyje pe3yiTaTe paja uin
HeMa oTpeOHa 3Harba 1 CIIOCOOHOCTH 32 00aBJbahe MTOCTIOBA HA KOjJMAa PaIH.

To je perynucano 3akoHoM o paxy 'y ui. 179.

Kaxko 0u ce nz0eriie HeIOyMHUIIE KOje Cy HacTajalie y mpakcu (He caMo
CY/ICKOj), T 370ynoTpede o CTpaHe MmocioaBaia H3MeHaMa OBOT' 3aKOHA
y 2014. ronuHu yBejIeHA je moceOHa ojpenda KOjoM ce Mpeiu3upa HauuH
0TKa3a U MOCTYMaK KOjU MPETXOIH 0TKa3y Y OBOM CIIyUajy.

[oce6OHa je 3aHMMJIBMBO ILTO CE Mpe U3MEHa 3akoHa o paxy y 2014.
TOJIMHY Ha OBaj OTKA3HM PA3JIOT U MOCTYMAaK KOjH MY IPETXO/IU MPUMEHHUBAO
3akoH o patudukanuju KonseHiuje MeljyHapoiae opranusaiigje pajaa opoj
158 o mpecTaHky pajHOT OJHOCA Ha WHUITMjaTHBY IMTOCIIOIABIA > Koja je
nonymena [penopykom 166 Melyynapoase opranusaiuje paaa °, oHOCHO
YCIIOBH KOjH Cy TaMO YTBpheHH.

Y oBoM pazay hemo ce OCBpHYTH Ha caM MOCTYIaK KOjU MPETXOIH
0TKa3y U CYJCKY MpaKCy Kpo3 CTyJIHje ClIyuaja.

2. Ilojam, ycJIOBH M IOCTYNAK

2.1. Pazno3u, ycnoeu u nocmynax ymephenu
3axonom o paoy oo 2014.

3akoH o0 pany je mo m3MeHa y 2014, ToguHU peryancao oBaj OTKa3HU
pazmor y wi. 179 ct. 1 Tau. 1. ¥ oBuM oapendama je Ouiio yTBpheHo na
MOCJI0/IaBal] MOYKE 3aIll0CIICHOM JIa OTKaXKe YIOBOP O Pajly ako 3a TO [OCTOjU
OIpaBlIaHU PA3IIOr KOjU CE€ OJHOCH Ha pajHy CIOCOOHOCT 3aIlOCIJICHOT,
HETr0BO MOHAIIIAKE U TOTPede MOCI0aBIa U TO aKO 3aIl0CIeHU He OCTBapyje
pesynrare pajga OTHOCHO HeMa MoTpeOHa 3Hama U CIOCOOHOCTH 33 00aBJhamke
MTOCJIOBA HA KOjUMa PaJIH.

Cam moctymnak oTkasa je 6mo perynucan y 4i. 180 u mpeasubao je
WCTH TIOCTYTAK Ka0 y ClIydajeBHMa 0TKa3a 300T JPyTruX OTKa3HUX pa3Jiora.
[TocmomaBar je 6uo qy>kaH Aa CIIpoBee MPOIEAYpy Tako IITo he 3amociaeHor
YIO30PUTH ITHUCAHUM ITyTEM O IOCTOjarby pa3Jiora 3a 0TKa3 yropopa o pajay y3
o0aBe3y MOCIIOJIABIIA JIa HABEJIC OCHOB, YHbECHUIIC U JI0Ka3e 3a 0TKa3 yroBopa

1 3axon o pany (,Ciyx6enn macaux PC* 6p. 24/2005, 61/2005, 54/2009, 32/13 u 75/14)
2 3akoH o parubdukanuju KonseHumje MelyHaponse opranmszanuje pama 0poj 158 o
MPECTaHKy PaJIHOT OJHOCA Ha MHUIMjaTHBY nocionasia (,,Cimyxoenu muct COPJ“ 6p. 7/91)

3 R166 — Termination of Employment Recommendation, 1982 (No. 166), http//:www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB, 28. 8. 2017. roqune
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0 paay u o0aBe3y MOCJIONABIA JIa 3aII0CIIEOM OCTaBU POK OJI HajMambe MeT
PaJIHHX JIaHa O]l IaHa JIOCTaBJbaka YII030pekha JIa ce U3jaCHHU Ha HABOJIC U3
yIHo30pema.

3akoHonmaBall je y wi. 183 yTBpAHO KOjU Pa3io3u HE MPEICTaBIbajy
OIlpaBJ/iaHe pasJiore 3a 0TKa3 yroBopa o0 pajy, Iia U 10 OBOM OCHOBY.

MehyTum, Ha OBaj HaYMH OW 3aIloCIIEHOM OWJIa OJly3eTa IpaBa Ha
MOTryhHOCT J]a y MpUMEPEHOM POKY U y3 HHCTPYKIIH]je IMOCI0/aBIia mo0oJsbIa
CBOj pajl, a MOCJIO/ABIy je OCTaBJbeHA MOTYNHOCT J1a 3aI0CICHOM OTKaXe
YTOBOp O paay 0e3 JaBama HHCTPYKIIK]ja.

Crora ce TOKOM OBOT Tiepuoa npumMmemnBaia [Ipemopyka MOP-a 6p.
166 xojom je nonymwena Konseniuja MOP-a Opoj 158 o npecranky pagHor
0JIHOCA Ha MHUIIMjAaTHBY MOCJI0aBIa ¥ TO KOHKPETHO Tauka 8 oe [Ipemnopyke
OJTHOCHO CY/IOBH CYy IPUIIMKOM JIOHOIICHA MPecy/ia O 3aKOHUTOCTH O0TKa3a
U3 OBOT' OTKA3HOT pa3Jiora NPUMEHHBAJIC OBY KOHBEHIIH]Y U IIPEHIOPYKY.

VY naBezaeHoj tauku [Ipenopyke Op. 166 mnpomnucaHo je Jia pagHu
OJTHOC 3arocyieHor Hehe mpecTtatw 300T He3ajoBoJbaBajyher Bpiiema
MoCJIa OCUM aKO TOCJIOaBall Jia 3aloCICHOM OJroBopajyhie MHCTPYKIIH]je
U TUCMEHO yTI030pemhe, a 3al0CICHN U Mope]] Tora U JiaJbe 00aBJba pal Ha
HE3a/10BaJbaBajyil HAUMH 10 UCTEKY pOKa MpeaBuleHor 3a modoJbIIame.

Taxko je pakTHukH O0TKa3 300T HEOCTBAPUBabha Pe3yJITaTa paja u3y3er
u3 wi. 180 3akoHa o paxy. CynoBu cy cMaTpau ja je cBpxa npenpuljeHor
yII030peHha KOje Ce OJHOCH Ha OBaj OTKAa3HHW pa3jior MHCTPYKIHja 3a
no0oJbIIAKkE pajia U POK MPOBEpE, a He YIO30PEHE KOJUM Ce 3aroCIeHN
N03MBa Jia U3HECe CBOjy 0A0paHy.

2.2. Yenoeu u nocmynak HaKon usmena
3akona o paoy 2014. zooune

Hakon u3zmena 3akoHa o pagy 2014. roguHe I01LIO je 0 MPOMEHE Y
peryiucamy yclioBa U MOCTYIKa OTKa3a 3aloCIEHOM 300T HEOCTBapHBatbha
pesyaTara paja 1 HeloceA0Bamba NOTPEOHUX 3HAbA.

Taxo je caga . 179 c1.1 Tau. 1 3akoHa o paxy yTBpheHo Aa ocaonaBan
MOXE J1a 3aII0CJICHOM OTKaKe YTOBOP O pajly ako 3a TO IOCOTOj! ONpaBAaHu
pasyor Koju ce OJHOCH Ha pajHy CHOCOOHOCT 3alOCJICHOT U HETOBO
MOHAIIakEe U TO aKO HE OCTBApYje pe3yiTare paja Uiy HeMa IoTpeOHa 3Hamba
U CIIOCOOHOCTH 32 00aBJbame MOCIOBA Ha KOjUMa Paju.

Jlakie, MO>keMO BUJIETH J1a CE€ ONpaBAAHM PA3JIOT BUIIE HE OHOCH U
Ha noTpede nocinonaBLa Kako je paHuje OHIo peryanucaHo.
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Jabe, 0Baj OTKa3HH pasJior BUINE HE CrIajia y OTKa3He pa3Jiore 3a Koje
je TocToiaBali TyskaH Jia 3arociIeHOM JIOCTaBH MUCMEHO YII030PEHhEe ca POKOM
3a u3jammene (wi. 180 3akoHa o pany).

MebhyTtum, cana HoBoyBeeHoOM oapendom 1. 180a mocomasaly Moxe
3aI0CJICHOM JIa OTKaKe yTOBOP O pajly caMo aKo je MPETXOTHO 3aM0CICHOM /120
MTUCAaHO 00ABEIITEHE Y BE3H Ca HEJOCTAIIMMA Y FbeTOBOM pajly, yIyTCTBUMA
U IPUMEPEHUM POKOM 32 MoOOJbIIAE PaJia, a 3al0CICHH YIIPKOC CBEMY Y
TOM OCTaBJHEHOM POKY HHje MOO0JBIIIA0 CBOj pal.

Ped je, o pakTnuku npeysetum oapendama us tauke 8 [Ipenopyke 166
0 KOjJUMa CMO Harmpe TOBOPHIIH.

3. Cryauje cayuaja

INoxymahemo 1a aHATM30M HEKOJIMKO ITPECy/ia YKaKeMO Ha HEOTIXOIHE
1 OWTHE eJEMEHTE KOjU Cy OCHOB JIa 0TKa3 300T" OBOT OTKa3HOT pasiora Oyje
3aKOHUT.

3.1. Ilpecyoa Bpxoenoz xacayuonoz cyoa
Peg2 81172015 00 1. 10. 2015. 200une

BpxoBHU KacallMOHU CyJl je OBOM MPECYAOM OJJTyYHUBAO O PEBU3UjH
KOjy j€ M3jaBHO Ty KEHH ITPOTHB HIKECTENEHNX npecyaa. Tykuial je moaHeo
Cyay TyXOy KOjOM je Tpakvo Ja C€ MOHMILTU OAJTyKa TY>KEHOT O OTKa3y
yroBOpa 0 pajay jep Ty KHJal HaBOIHO HUje OCTBApUBAO PE3yNTaTe paje.

[Tpunukom noHomIEeHa oTyKe BpXoBHU KacallnoHu €y ce TI03Ba0 He
camo Ha oxpende 3akoHa o paxay, Hero U Ha [Ipenopyky 6poj 166 Konsenuuje
Melynaponne opranuzanuje paga Op. 158 o mpectanky paaHor ogHOCa Ha
WHULUjaTHBY MOCIOAABLA.

BpxoBHu KacanuoHu cyn je ogOuo peBH3Mjy cMmaTpajyhm ma cy
,,HEOITXOHU YCJIOBH 32 HACTaHAK OBOT OTKA3HOT pa3yora u3Mely octanor u To
Jla je rmocjoaaBal Ha 00jeKTHBaH HAYMH YTBPAHO J1a 3a1I0CTICHU HE OCTBapyje
OYCKHBaHE pe3yJTare pajia, Koju Cy IPEeTXOJAHO HOPMUPAHU U TUIAHUPAHH,
Jla HEOCTBApHBAILE pe3yJITaTe paja y Ty>KeM BPEeMEHCKOM MEPUOyY U Ja je
TO YTBpAHJIA KBaTH()UKOBaHAa KOMUCH]ja 00pa30BaHa Ol CTpaHe MOCJI0AaBIa
YUjU 4JIAHOBH UMajy HajMame UCTHU CTEIICH CTPyYHE cripeMe oapel)eHe BpcTe
3aHMMara Kao 3alocieHH, YUjH Ce Pe3yJITaTH paja yTBphyjy, Kao u Ja cy
MY MPETXOJHO JaTe MHCTPYKIHje U MUCMEHO yIO30pEHE 3a MOOOJbIIAE
pesynraTa paga“. YKOIMKO OBO HHUje UCIYHEHO, 3aII0CJICHOM CE HE MOXe
OTKa3aTH yroBop O pafy.

4 Tlpecyna BpxosHor kacanmonor cyna Pes2. 811/2015 ox 1. 10. 2015. roqune

310



Hejana Cnacojesuli Heanuuh, Omkaz 3anocieHom ycied Heocmeapuearsa
pe3ynrmama pada uiu Hedocmamra nompeonux 3uared.., cmp. 307-316, XX1 (1/2017)

YV KOHKPETHOM CIIy4ajy TOCI0IaBall, TYKESHH, HUje TIOCIOBE U pajiHe
3aJaTKe TY)KHOI[A MPETXOIHO HOPMHUPAO U IIaHUpao. Jlasbe, Ty)KeHH HUje
YIIO3HAO 3aTOCJICHOT 32 pe3yJITaTiMa Koje je yTBp/uiIa TpouiaHa KOMHCH]a,
HUTHU MY je OCTaBJbEH POK Y KOjeM Ou TpeDao j1a pajiu Ha moOoJblIamy CBOJUX
pesynata pana. [locnonaai jecte JOCTaBHO 3alOCIEHOM YIIO30PCHE allH
Ce OHO OJTHOCHJIO Ha 00aBEITEH:E O MOCTOjamby pasliora 3a 0TKa3 yroBopa o
pany y3 HCTOBPEMEHO OCTaBJbambe oroBapajyher poka oj et paJHuX JlaHa
pajy u3jallmberba 3amoCiICHOT.

Buaumo u3 oBe npecyze aa je BpXoBHU KacallMoHH CyJ MPHINKOM
oJuTyunBama nmpuMenuo [penopyky 6p.166.

MokeMo 3aKJBy4HTH Ja je BpXOBHH KacallmoHU CyJ cMarpao Ja je
MOCJI0/IaBall, Ipe 0TKa3a 3arocjIeHOM 300T HEeOCTBApUBabha OUCKHBAHHUX
pesynTara paja, J1yKaH Ja:

*  00jeKTHMBHO YTBP/IH Jia 3all0CIICHU HE OCTBapyje pe3yirare paja,

* IUIaHUpA U HOPMHpA OYCKHBAHE pe3ysTaTe paja,

*  3aroCJICHOM JIa MHCTPYKIIH]je v ITHCMEHO YII030pPeHhe 32 MOOO0IbIIamhe

pe3yiTara pajia npe oTkasa yroopa o pauy u

*  OCTaBU MPHUMEPEH POK 3aIOCICHOM 3a MOOOJbIIAkE pe3yliTaTa

pana.

C 003upoM Ha TO Ja je ped O ClIyuajy KOjH je HacTao Impe M3MeHa
3akoHa 0 pany y 2014. roguHu, OUUTIICIHO je Ja j& CYJI TUPEKTHOM IIPUMEHOM
[penopyke 166 paxTuuku Tymauro aa oapende wi. 180 3akoHa o paxy He
MOTY J1a C€ IPUMEEbY]Y Y ClTydajeBiMa KaJia je OTKa3HH pa3jior HEOCTaBPUBAE
pe3ynTara pajia Uid HEeIoCTojambe MOTPEOHNX 3HAa U CIIOCOOHOCTH 3a
o0aBJbame MOCIOBA Ha KOjUMa PaJin 3arl0CICHH.

3.2. Ilpecyoa Anenayuonoez cyoa y Hoeom Caoy
op. Icl.2044/12 00 10. 9. 2012. zo0une

AnenanyoHu cya je 0a0uo xandy TyKeHOT Ha IPeCcy1y HIUKECTEEHOT
CyJa KOjUM je TIOHHUILTEHO pelliehe TY>KEHOT 0 0TKa3y yroBopa o pazny 300r
HEOCTBapHBamba Pe3yJsITaTa pajia 3arnoCiIeHOT.

Jlo oTka3za je moIwuIo jep Ty KuJba HaBOJHO U ropen 00e30eheHe nogaTHe
o0yKe ¥ HaKOH oapeheHor poka 3a moOoJbIIake HUje OBEa pey3aTare y
CKJIaJ] ca IJIaHOM.

ArnenanuoHu cyz je OHo jorl KOHKPETHHjU o1 BpXoBHOT KacalimoHoOr
Cy/ia IPUIIMKOM HaBolera o0aBe3a MociiofaBIa Koja MPEeTX0Ae OBOM OTKa3HOM
pasnory. Cyx je cMarpao za mocjaogaBall ,,Mopa MO0y3AaHO YTBPAUTH Aa
3aI0CJICHH HE 0CTBapyje pe3ynraTe pajia, npu uemy npaheme pesyaTara paaa
He Tozpa3ymeBa camo npaheme GUHAHCHjCKUX pe3yiTara oCIoBama, Beh n
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OJIHOC 3aTOCIICHOT ITpeMa Mocy Koju 00aBJba, lerOBOM 3ajiaramy Ha pajuy,
Kao yTHIAjy OCTaIuX (haKTOpa KOjU TOMPUHOCE OCTBAPUBAbY MPEABUleHIX
pesyntara paja. Pajnu yauHak ce yTBplyje y 0MHOCY Ha KBAHTHTET OJJHOCHO
00MM M Y OIHOCY Ha KBAJIUTET 00aBJHEHOT MOCHA, IPH YeMY C€ KBAJIUTET
yTBplyje Ha OCHOBY MEpHJia 3a KBAJIMTET, 3aBUCHO OJ1 IIPUPOJIE TI0CIIa, a 00UM
ce yTBphyje Ha OCHOBY MepuJia 3a KOJIMUUHY 0baBJbeHOr mocia.” Jlasbe je
y Mpecyid HaBeICHO JIa je ,,IOTPeOHO Hajipe J1a Ko MOCIoaBIiia MocToje
yTBpl)eHN HOPMATUBH U CTAHJIAP/U pajia y morieay oouMa u KBajaurera.

Ja pe3umupamo, 1o cTaHOBHIITY AmnenaiuoHor cyna y HoBom Cany
TIOCJIO/IaBall je y)KaH Jia pe 0TKasa yroBopa o paay 300r HeOCTBapuBamba
pesyinTara paja:

* YTBPAM HOpPMATHBE W CTAaHIApAC paja y Morieay obuma u

KBaJIUTETA,
*  TOY3[aTHO YTBP/H Ja 3aIl0CJICHU HE OCTBapyje pe3yJitare paja,
*  YTBPJAM OJHOC 3AMOCIICHOT TpeMa pajy U HEeroBO 3ajarame Ha
pany.

Cyn je cMaTpao Ja je BeoMa BaykaH OJHOC 3alOCIICHOT TpeMa paay
HI0CITy KOjU 00aBJba, Ka0 U HETOBO 3aJlarame Ha pay.

3aHUMJBUBO j& CTAHOBUIIITE H3HETO Y IPECYAH BpXOBHOI KacallMoOHOT
CyJla Koja HUje peaMeT oBUX cTynuja. Haume, y 10j ce moce6HO oOpahyje
KpPHUBHIIA 3aMOCIICHOT 3a HEOCTBapeHe pesynrare pana. [1o cTaHOBHIITY
U3HETOM y OBOj IIPECyay 3CJOB 3a MpPecTaHaK pajHOr OJHOCA 10 OBOM
OCHOBY j€ MOCTOjame KPHUBHIIE 3aMI0CIICHOT 32 HEOCTBApEHE pe3yJiTaTe paja,
a KpUBHIIA C€ UICHTU(PHKY]jE KA0 HEYKOCT H JICHOCT.®

3.3. Ilpecyoa Bpxoenoz kacayuonoe cyoa
Peg2. 359/2015 00 30. 9. 2015. 200une

BpxoBHM KacallMoHU Cya je on0MO peBU3Hjy TYKeHe, Hama3ehu na
Cy HUJKECTETICHH CYJIOBH JOHENIH BajbaHy Mpecyqy Kaja Cy MOHMIITHIN
MOOMjaHO el Ty KEHE jep Y KOHKPETHOM CIIy4ajy HUYC OUITH UCITY FbeHU
YCIIOBH 3a IPUMEHY OTKa3HOT paziiora u3 ujgaHa 179. tauka 1. 3akoHa o pany
U IOTYMHOCTH j€ MPUXBATHO PA3JIOre OBUX OJJIyKa Kao MpaBHIIHE.

Tyxuspa je nobuna oTkas 300r HEOCTBAapHBamba pe3yjTaTa paja.
[loxabana je cBe KOIEKTHBHE 00yKe M TPEHHUHTE, a JOJaTHE O0YKE TYKUJbE
HUCY BpIIEHE HUTH je OMIJIO KO KOA MOCNafaBla JOHEO OIIYKY O JOAATHO]
o0y1u Tyx)usbe. TyXniba je 1Ba Mecela y3acTOIHO 00 0f TYKEHOT IIJIaH
yHanpehema yunHKa ca pOKOM O] MECell JlaHa 3a MoOoJblIame pesyiTaTa.

5 Tpecyna Anenamnuonor cyna y HoBom Cany 6p. ['x1. 2044/12 on 10. 9. 2012. roaune
6 TIlpecyna BpxoBHor kacamuonor cyna Pes2. 1019/11 o 11. 4. 2012. rogune
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[Ipu cBeMy TOME KOJI TY)KEHOT HHCY ITOCTOjalia MEpHJia Ha OCHOBY KOJUX Ce
yTBphyje KOIMYrHa Mocia Kojy je moTpeOHO 00aBUTH.
CynoBu cy cmarpaid, na 1 BpXxoBHU KacalloHW Cyn Ja je ,,3a
3aKOHHTOCT OTKa3a W3 pasliora HEOCTBAapUBama pe3yliTtaTta paja u
HEToCeI0Bamha MOTPEOHNX 3HaWka U CIIOCOOHOCTHU 3a 00aBJbamkE MOCIOBA
CBOT PJIHOT MECTa, HEOIXOJIHO j¢ YTBPAUTH Ja je U30CTaHaK pe3yJTaT
HEZOBOJBHOT Pajia 3aIllOCICHOT U HeTOBOI He3aJlarama, OJHOCHO OJICYCTBO
NOTPeOHMX 3Haa, CIOCOOHOCTH WJIM HEYKOCTH Y OJHOCY Ha MpOIMHCaHa
Mepuiia Ha OCHOBY KOJUX ce YTBphyje KOIIMYMHA Mociia KOjH je MOTpeOHO
00aBHTH, KA0 U OCTABJbAE POKA 33 MOOOJBIIAE PE3YNTATA PAJIa y3 Py Kame
WHCTPYKIUja 1 aJIeKBaTHE IIOMOhH y BUly yITycTaBa 3a 0O0JbIIAkhE PaJHOT
yunHKa™
U oBa npecyna ce no3usa Ha [Ipenopyky 6p. 166 Kouseniuje MOP-a,
KOHKPETHO 4JaHa 8 OBE MPEMOpyKeE.
Kao mTo MokeMo 3aKJbyYHUTH W OBOM TIPECYJIOM CE€ 3axTeBa Ja
HOCJI0/IaBall IIpe 0TKa3a yroBopa o pajsy 300r HeOCTBPUBAmba Pe3yiTaTa pajia
U HET0Ce/IoBambha MOTPEOHNX 3HAha M CIOCOOHOCTH 32 00aBJbarbe MOCIOBa
CBOT paJIHOT MECTa Mopa:
*  YTBPIUTH MEpHUJIa Ha OCHOBY KOjUX C€ YTBplhyje KolMyHa mocia
KOjH je MOTPEOHO 00aBUTH

*  YTBPAWTH Ja je U30CTAaHAK pe3yJiTaTa paja 3aroCciICHOT HEeroB
HEJIOBOJbAH PaJl M FeTOBO He3allarame,

*  MPYXXUTH MHCTPYKIMjEe U aJIeKBaTHY MOMOh 3aIl0CJICHOM y BHY
YIyTCTaBa 3a Mo00JbIIAkE PAJIHOT YUMHKA,

*  OCTaBHUTHU POK 3a MOOOJBIIAKE Pe3yaTaTa paja.

4. IlpaBo Ha npaBU4HO cyhemwe

[IpaBo Ha mpaBUYHO cyheme je jenHo o1 6a3nYHUX JBYCKUX TIPaBa.

VY unany 6 EBporicke KOHBEHIM]jE 3a 3alTUTY JBYJCKUX IpaBa H
OCHOBHHX CJI000/1a je AerHMCAaHO PaBO Ha MPaBO Ha MPaBUYHO cyheme.
MelyTum, prMeHa OBOT WiiaHa ce HE OJIHOCH CaMO Ha CYJICKE MOCTYIIKE.
Hberosa npumena je ode30eheHa 1 y HOCTYIIIMMA KOJU MPETXOE CYACKOM
MOCTYTIKY, TIa TaKO W Yy TMOCTYIKY OTKa3za yroopa o pajny. ['apanuuje
MIPONUCAHE YIAHOM 6 He IPUMEIbYjY ce caMo Ha CYACKH NOCTymak, Beh u Ha
(haze Koje TOM MOCTYIIKY MPETXO/E, KA0 U Ha OHE Koje My cieme’.®

7 Tlpecyna BpxoBHor kacamuoHnor cyna Pes2. 359/2015 oz 30. 9. 2015. rogune
8 Mon H., Xap6u K, (2007) IlpaBo na npaBuuHo cyheme Bomwu 3a nmpumeny wiana 6
EBporncke koHBeHIH]e 0 JbyAcKUM IpaBuMa, Caset EBporne, beorpan
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VY ToM cMHuCIy CyIOBM M Harjiamasajy o0OaBe3y MOCJIOAaBLA Ja
IPETXO/IHO YTBPAH MEpUJIa M CTaHAap/e 32 yTBphHBame KBaIUTETa M 00MMa
M3BPIICHOT [0CJIA, Kao 1 00aBe3y Aa ce 3aI0CICHOM JIajy MHCTPYKIIH]je paau
no0oJsblIama pajga y oapeeHoM pa3yMHOM POKY.

Jlakiie, MPUITMKOM JOHOIIEHA IIPECyia CYA0BU Cy BOAUIIH padyyHa U O
MpaBy Ha MPaBUYHO Ccyheme.

5. 3akibyuak

Buie je Hero ouyuMrieIHO Jla c€ y CBHM HaBEJCHHUM Ipecyaama
3axTeBa [0CTOjamkhe CTaHap/ia 1 MEPHJIIA KOjUMa ce MOXKE YTBPIUTH OJHOCHO
»A3MEPUTH" paji, Kao U IMOCTOjalbe YIMyTCTaBa M IMOMONHW TOCIOJaBIa
3aI0CIICHOM, CBE Kako OM ce m3beriia apOuTpapHOCT MPUIUKOM OTKas3a
yroBOpa 0O paay o OBOM OCHOBY. HapaBHO, Beoma je Ba)KHO U Ja HE TOCTOjU
KPHUBHIIA 3aII0CIICHOT 32 HEOCTBApUBAHE Pe3yJITaTa pajia uiid HeloCeI0Bambe
MMOTPEOHUX 3HAMA U CTIOCOOHOCTH 32 00aBJhakh¢ MOCIOBA HA KOJUMA PalIu.

use je, cBakako, Ja ce IociofaBan oHemMoryhu aa apOuTpapHO
OTKa3yje yroBop O paJly ¥ Jia ce Ha Taj HAYWH BPILIU NOBpE/a MpaBa Ha
MIpaBUIHO cyheme.

VY npakci je, Ha)KayocT, YecT CIy4aj Jia TIOCIO0/IaBIi OTKa3yjy YroBope
0 pajly 1o OBOM OCHOBY NayIIaJiHO, 0e3 UCIyHhaBamka HaNpe]l HaBEeICHUX
yciioB, Hamasehu J1a je OBO CeKOHOMHYHM]U OTKa3 (Ha mpuMep u3deraBa ce
00aBe3a nCIIaTe OTIPEMHUHE).

UumeHna Jia je ped o mpecyiama Koje ce 0JHOCe Ha 0TKa3e HacTale
npe u3MeHa 3akoHa o paay y 2014. roquHu HEe yMamwyje BUXOB 3HAYaj.
M3menama 3akoHa ympaso ¢y yBeneHe ogpende €wi. 8 [Ipemopyxke 6p. 166 MOP
3a mpuMeny Kouserruje MOP BP. 158 y namnry 3akoHcKy perymaruBy. Ctora
je u u3BecHO Ja hie cyIoBH TPaXKUTH HCIYHCHE YCIIOBA KOJU Cy 3aXTEBaHU U
JI0 caJia ¥ KOjU Cy M3JIOKCHH Y HAIlpe/l HaBeICHUM IIpecyiama.

Jluteparypa u u3sBopu

A) JIuteparypa

1. Mon H., Xap6u K, (2007) Iipaso na npasuuno cyherwe Boouu 3a
npumeny uiana 6 Esponcre xonsenyuje o wyockum npasuma, Caset EBpore,
Beorpan

b) IlpaBHu u3BOpH

1. 3akoH o pany (,,Cnyx6enu rmacauk PC* 6p. 24/2005, 61/2005,
54/2009, 32/13 u 75/14)
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2. 3akoH 0 parupukanuju Koupennuje MeljyHapoaHe opraHusaiuje
pana 6poj 158 o mpectaHKy pagHOT OJTHOCA HA WHUIMJATHBY IOCIOIABIA
(,,Cnyx0enu niuct COPJ“ Op. 7/91)

3. R166 — Termination of Employment Recommendation, 1982 (No.
166), http//-www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB, 28. 8. 2017.
TOgUHE

4. 3akoH o paTudukanuju EBporicke KOHBEHIIH]E 32 3aIITUTY JbYJICKUX
npaBa U ocHOBHUX cioboxna (,,Ciyx6enu nauct CHI™ — Mehynapoguu
yroBopu 0p. 9/2003, 5/2005, 7/2005- ucnipaBka u ,,Ciyx06eHu rimacauk PC*
— Mebhynaponuu yrosopu 6p. 12/2010)

IT) Cyncke mipecyne

1. TIpecyna BpxosHor kacaruonor cyaa Pes2. 811/2015 ox 1. 10. 2015.
TOogUHE

2. IIpecyna BpxoBHor kacanuonor cyna Pes2. 359/2015 o 30. 9. 2015.
TOoJgUHE

3. Ilpecyna Anenanuonor cyna y Hosom Cany Op. Ixl. 2044/12 on
10. 9. 2012. rogune

4. Ipecyna BpxoeHor kacaruonor cyaa Pes2. 1019/11 ox 11. 4. 2012.
TOgUHE
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Dejana Spasojevié Ivancic,
lawyer and mediator/arbitrator

TO FIRE EMPLOYEE FOR UNSATISFACTORY WORK
OR LACK OF THE NECESSARY KNOWLEDGE AND
SKILLS FOR CONDUCTING THOSE WORKS

Summary

Failure to achieve results, be that a lack of the necessary knowledge
and skills to perform jobs where the employee works is the independent reason
for notice by the law of the Republic of Serbia. There are two periods in the
regulations this notice reasons: one before changes in the Labor law in 2014
and the second time after the changes. According to current law, it is necessary
to inform the employee about the failures and how to properly work in the
future. Case law has taken the views that the employer shall, before giving
notice to the employee, to establish standards and criteria to determine the
quality and scope of work, then to determine the fault of the employee, and
to leave the appropriate term employee to “improve”.

Keywords: cancellation reason, warning, alert, standards, criteria,
fails, appropriate deadline.
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YIIYTCTBO AYTOPUMA 3A ITIPUTIPEMY PAJIOBA

dopmar

PanoBe ciatu y enexkTpoHCKoM 00nuKy y mporpamy Microsoft Office Word
(2000, 2003, 2007), y ¢outy Times New Roman hupununa (serbian Cy-
rillic), ocuM OpHMIHHAJIHMX JIATHHUYHUX HaBoia. Benmwuuna QonTa 12,
pasmak singl, maprune 2,5 (ropma U J10a, JieBa U JecHa). TeKCT paBHATH
ca o0e MapruHe, He JIEIUTH peYr Ha Kpajy peaa Ha ciorose. CBe cTpaHe
Hymepucaru. @opmar crpanuie A4.

Oo6um pana
Hajsume 35.000 kapakrepa, omHocHo 6.000 kapakrepa Kaja ce pagd O
npuKa3zuMa, YKJbyuyjyhu u pa3maxe.

Je3uk u nmucmo
PanoBu ce 00jaBsbyjy Ha CPIICKOM jE€3HKY, HCKJbYYHUBO NUPHUITUYHUM ITUCMOM,
K20 U Ha CHIVIECKOM, PYCKOM, ()PaHIyCKOM U HEMAYKOM jE3HKY.

JlocTaBbame
PanoBe ciatu Ha azapecy: urs.radnopravo@gmail.com

AHOHMMHOCT

Pyxonuce onemyjy aHOHUMHU PELEH3CHTH. AyTOpU MOpajy Jia YKIOHE U3
TeKcTa cBe MH(pOpMalFje Ha OCHOBY KOjUX OU ce MOTIIM UACHTH(PHUKOBATH. Y
TEKCTY W y [IUTaTUMa, ayTopu Tpeda ja roBope o cedu y Tpehem nuiry.

M3ruen pykonuca

IMpBa crpanmia Tekcta Tpeda Ja caapku: HacioB pama (ca (ycHOTOM
O3HA4YE€HOM 3BE3MIIOM (OIIMOHO) Y KO0jOj C€ HAaBOJEC M3BOpU JIMYHE U
(uHaHCH]jcKe ToMohH ITpH MUCamy pajia, Kao IITo je Ha3uB U Opoj mpojekTa, u
CII), IM€ U TIPe3rMe ayTopa ¥ 3Bambe, Ca HHCTUTYIHjOM (MM HHCTUTYIIHjama)
y K0joj paau (paje) WM MECTO CTaHOBama, MHPOpPMAIUje O KOHTAKTY
(HajrioKeJbHUjE ENIEKTOPHCKA IMomTa W/uii O0poj Tenedona). To yunHUTH
TaKo LITO Ce OIMax M3a Ipe3uMeHa ayTopa oTBapa (ycHoTa (3Be3muia) y
K0joj Tpeba HaBeCTH OBe nojarke. Takole, mpBa cTpaHuIa Tpeda ja cajapKu
u arctpakt (10 150 peun) u 4-5 KIby4HUX peyu.
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Hacnose nojenuHux onejbaka y TEKCTy JIaTH y cienehieM oOnuKy:

HacJuioB onesbka (Times New Roman, 12, Bold)

Ioonacnos 1 (Times New Roman, 12, Italic)

[Momuacnor 2 (cioBo a30yke y mony3arpaau, Times New Roman, 12, Regu-
lar).

HuTtHupame BpmMTH Tako mTo he ce y TEeKCTy, Ha oaroBapajyhem mecty,
CTaBHTH O3HAKa 3a MOJHOKHY HAIIOMEHY, a Ha JIHY CTpaHe HaBECTH HM3BOD,
no cnenehem penocieny: mMoYeTHo CIOBO MMEHa ayTopa, Mpe3rMe, Ha3WB
pana, u3Bop ¥ roJliHa u3/iama, Opoj CTpaHe.

Ha mpumep:

b. bnaroes, [lpobnem nocnooasaukux npeocmasHuKa  u3
coyujanucmuuxux zemana y Mehynapoonoj opeanusayuju paoa, Pesuja 3a
MmelyyHapoHo nipaBo, 6p. 1/1959, ctp. 25.

VYKOJIMKO Ce UCTU ayTOp LUTHpa OJMax MOTOM, YMECTO ITOHABJbaha HMEHA
ayTopa, paja u u3BOpa, CTaBUTH ibid.

VYKOJIMKO Ce je/IHO JIeTI0 UCTOT ayTopa IUTHpa ca pa3MakoMm (y MehyBpemeny
j€ IUTHpaH HEKH JPYTH ayTop), IUTUPAE U3BPIIUTH Ha cienehn HauuH:

b. braroes, op. cit, cTp. 28.

Kana ce y jemHoM pajy uTHpa BUIIIE JeJia KCTOT ayTOPa, CBAKH ITyT HABOJUTH
MyH Ha3uB jieJia (OCUM aKo j€ y MUTakY Y3aCTOIMHO [UTHPAILE).

BeoMma je BakHO ma ce IUTATH U MO3WBH HA JIMTAPATYPy Y TEKCTY U JIUCTA
OoubmorpadcKux jeTuHMIIA HAa Kpajy TEKCTa y MOTIHYHOCTH claxy. CBaku
[MTaT M3 TEKCTa W TO3MB Ha JIMTEpaTrypy Mopa jaa ce Hahe Ha JIMCTH
Ooubmorpadckux jenuHHIA, OJHOCHO CBaka OuOmuorpadcka jenuHHIA
HaBeJ/IeHa y JIUTeparypu Mopa Jia ce Hahe y Tekcty. [103uBH Ha TUTEpaTypy U
OoubuorpadCke jeIMHHUIIC HABOJIE CE Y OPUTHHAIIHOM IMUCMY, O€3 IpeBoljema.
Crpana umeHa nrucaTv U3BOPHO.

VYKOJIMKO ce y TeKCTy Halla3e CIMKe Win Taderne (MOKeJbHO je KOPHCTHUTH UX
PECTPUKTHBHO), Ha O/iroBapajyhieM MecTy y TeKCTy YIYTHTH Ha HBHX, HIIp.
Tabena 4. HacnoBe natn u3Han ciuka Tabdena. Civike MOpajy rapaHTOBaTh
KBAJIMTETaH OTHUCAK y BEJIMYMHU y KOjOj Cy mpeABul)eHE y TEKCTY, Tj.
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norpedHo je ma Oyay y pesoiyuuju on 300dpi. Ciiuke u rpadukoHHd MOpajy
OuTH jeMHCTBEHU 00jekTH (0e3 enemeHara Drawing-a).

Jlureparypa

[Mumie ce HakOH TeKcTa, Kao mMoceOHa cekmnuja. HaBectn cBe muTHpaHe

oubnuorpadcke jeuHuUIE, a30yIHUM peioM (aOCIeTHUM, aKo je Y MUTabY

pan Ha eHriecKoM, (paHIlyCKOM WIIM HEMadyKOM je3WKY), IpeMa Mpe3uMeny
npBor aytopa. bubnuorpadeka jeaununa Tpeda J1a caIpiKu:

° 3a KIbWIe: NPE3MME W TPBO CIIOBO MMEHA ayTopa, TOJMHY W3/ama y
3arpajid, HacJIoOB KibHTe (Kyp3UBOM), MECTO U3/Iamba, Ha3UB U3/]aBaya;

° 32 MONIAB/bA Y KILU3M: TIPE3UME H MPBO CIOBO UMEHA ayTopa, TOAMHA
u3/1ama y 3arpajiv, HacJoB TOTJIaBJba, Y: IPBO CIOBO MMeHa (YpeIHHKa),
npesuMme (ypeaHuka), ckpaheHa o3Haka ypenHuWinTBa (y 3arpaim),
HACJIOB KibHre (Kyp3UBOM), MECTO M3/lakha, HA3UB U3/1aBava, Opoj MpBe u
MOCIIe/IIbE CTPaHe TOoIJIaBba.

° 32 YjaHKe y 4YacomMCHMA: TPE3UME M TPBO CIIOBO MMEHA ayTopa,
ro/ivHa U3/ama y 3arpajy, Ha3WB 4YIaHKa, Ha3WB Yacomuca (Kyp3uBoM),
Opoj 1 Opoj MpBe U MOCINE/HE CTPAHE WIaHKA.

° 3a JJOKyMeHTa mpey3eTa ca HHTepHeTa: ropen web crpaHe ymnucaru
JIaTyM TIPUCTYIIA Ha MHTEPHET CTpaHUIaMa ca KOjuX Cy Mpey3era.

° 3a 3aKOHe: TIOpE/ Ha3WBa 3aKOHA HAMKMCATH M Yy KOM je CIy>KOeHOM
racuiy 00jaBJbeH.

° 3a caommITela ca HAYYHUX CKYNOBAa: TpPE3UME W TIPBO CIIOBO
UMCHA ayTopa, TOWJIHA y 3arpajiy, HAClOB pajia, Ha3uB KoH(pepeHimje
(kyp3uBOM), OpOj CTpaHe y KEbU3H alicTpakaTa y 3arpajin, MeCTo U3ama,
Ha3WB M3/aBava.

°  3a yjaHKe U3 HOBHHA: IPE3MME M NIPBO CIIOBO MMEHA ayTopa, FojInHa U
JlaH y 3arpajii, HacJIOB TEKCTa, HA3UB HOBUHA U Opoj cTpane. [TokesbHO
j€ MITO Mamke KOPUCTUTH OBE M3BOPE.

IIpuno3u Ha Kpajy paga

O0aBe3HO Ha Kpajy PyKOIHUCa IPUIIOKUTH: HACTIOB Pajia, aliCTPaKT (pe3ume)
U KJbYYHE pEUH Ha CHITIECKOM je3HKY (M3y3€B paJioBa Ha PycKOM, (ppaHIlyCKOM
U HEMAYKOM je3WKy). ATICTPAaKT Ha CHITICCKOM jJe3UKy (pe3nuMe) 3a PajioBe
00jaBJbeHE Ha CPIICKOM MOXKEJBHO je Ja Oyae Herro ayxu (ox 2. 000 mo 3.
500 xapakrepa). Kyta ce kyp3uBoMm, 6€3 ipopena.

CBHM WIaHIM CE€ AHOHMMHO PEIICH3HMPAjy OJi CTpaHE J[Ba KOMIICTCHTHA
CTpy4HbaKa, Ha OCHOBY 4era Peakiija TOHOCH OITYKY O IITaMIIamby.
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Penaknuja Momu ayTope a BOjAE padyHa O NPAaBUMa Ha HMHTEJIEKTYalHY
CBOjUHY TIPUIIMKOM HW3HOIICHA HaBOJA, pe3yiTaTa UCTPaKWBama, Kao U
rpadMuKUX MpUKa3a U3 TEKCTOBA.

Cwmarpahe ce miarujapu3mMoM MPOMEHA HEKOJUKO PEUCHHUIIA M3 PCUCHUIIC
OpPHTHHAIHOT ayTopa, Kao W MPOMEHa peAociefa pedr y HHXOBUM
pedeHuIama, 1Moji yCIOBOM JIa Ce Taj ayTop HE IUTHpA.

PanoBu He cMejy OutHn Beh o0jaB/beHN, HUTH NpeAaTH 32 00jaB/bUBab€
HA HEKOM JIPYrOM MecTYy.

HAIIOMEHE:

Yaconuc o0jaBbyje HaydyHE M CTPY4YHE pajOoBe KOjU Cy MO3UTHBHO
pEIeH3UPaHU O] CTPaHE JIBa PEIICH3CHTA.

AyTOp y TOKY rofiiHe MOXKe 00jaBUTH JABa paja, yKJbydyjyhu npukaze u
OCBpTE.

Pyxonucu koju HUCY MPHUNPEMIbEHH Y CKIIQAY ca YIMYTCTBOM HE YKIbYUY)Y
Ce Y PEIeH3EHTCKH MOCTYTIaK.

Pykomuc koju Tpeba nopaauTtu penakigja npocielyje ayropuma y3 TeKCT
AHOHUMHE peleH3H]e.

Penakiuja aytope OnaroBpemMeHo oOaBelmiTaBa O MpUjeMy pajia U HCXOLY
PEIEH3EHTCKOT TTOCTYIIKA.

[To3uTHBHE/HETaTUBHE PELICH3U]E CE HE J0CTaBJbajy ayTopuMa.
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