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Abstract: The attempt to detect the causes of the economic recession in
the EU is a complex process. The viewpoints in the academic debates
determine that the main reason for the crises is the continuing inequ-
ality between people, particularly the income inequality. Hence, the
way out of the crises is the promotion of policies towards increasing
the equality, including gender equality.

In this paper, the authors investigate the working time regulation
as a possible factor contributing to the decision of females not to
participate in the labour market and propose policies for increasing
the gender equality.

Female part-time work has become a dominant working pattern in a
number of industrialized countries. However, labour rights, payments,
access to social security and career opportunities are still a limiting
factor to full gender equality. These elements highlight the preca-
riousness of part-time work. With regard to family and household
responsibilities which occur as a limiting factor to women’s parti-
cipation in the labour markets, working time policies can provide
certain mechanisms for encouraging work-life balance. In the last
couple of years there is a growing literature and evidence sugge-
sting that flex-time schemes, emergency family leave, legal rights
to transform the working time according to the needs of individual
employees, alignment to various community time arrangements such
as the working hours of preschool and school facilities can promote

tonikalamatiev@yahoo.com
alek272@yahoo.com

* Pao npummen: 26.09.2014.
Pao npuxsahen: 09.10.2014.



Ilpog. op Tooop Kanamamues, mp Anexcanoap Pucmoscku, How do the working
time regulations..., Paouo u coyujanno npaso, cmp. 1-24, XVIII (2/2014)

greater female participation on the labour market (Lee, McCann and
Messenger, 2007).

This paper is composed of three sections. Section 1 introduces the
subject of the research. Section 2 discusses the key challenges of fe-
male employees in the labour markets and the fundamental working
time policies aimed at promoting gender equalities between men and
women with particular attention to the gender distribution of working
hours highlighting the necessity of collective reduction of working
time. Section 3 exposes the key conclusions of the paper.

Keywords: Working time, Gender, Inequalities.

1. Introduction

The tendency to reduce social inequalities becomes an existential need
of the countries in the process of shaping their economic and social policies.
The growth of inequality enlarges the social imbalances and leads to a lack
of social cohesion among the people. The social inequality contains multiple
and varying forms. Income inequality is one of the primary forms of social
inequality. The growing inequality in the income distribution can disturb the
social peace by provoking a feeling of social injustice and generating social
conflicts.

Therefore, the countries direct their regulations towards establishing a
more equitable and redistributive policies aimed at achieving better protection
of people from social risks. Contemporary theoretical debates which gravitate
around the analysis of the causes and consequences of social inequalities often
emphasize the adverse effects which erode the human capital and threaten
the rise of productivity. The social marginalization of certain categories of
persons and their separation from the productive allocation of physical and
intellectual capital narrows the space of the employers for recruiting the best
employees (ETUI Benchmarking Working Europe, 2012).

In this regard, we can conclude that income inequality is a dominant, but
not the only form of social inequality. The practices and the empirical experi-
ences in different countries have pointed to the existence of gender inequality
which inter alia may result from the unequal distribution and organization of
the working time and the so-called “time poverty”. Certain theorists find a
causal relationship between the increased income inequality and the organi-
zation and distribution of the working time (Schultz and Hoffman, 2006). The
labour markets’ deregulation and employment relations’ flexibility affect the
polarization of working hours and the unequal distribution of work, resulting

2
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from the concentration of working hours on the margins of the working time.
It means that the working time organization is based on either excessively
long working hours (that produce negative implications to the occupational
health and safety and the reconciliation of workers’ professional commitments
and family life time), or very short working hours (that generate “underem-
ployment” and push the workers and particularly women towards precarious
employment). Hence, it can be ascertained that deregulated labour markets
may generate inequalities in the distribution of working hours that deepen
the gender inequalities between male and female workers.

A traditional goal of the Labour Law is the correction of market failures
and the improvement of living and working conditions of people that are found
in an unequal social condition. This goal perpetuates in modern circumstan-
ces as well, but its main priority is to protect workers who have commenced
a “precarious” employment relationship and to increase gender equality in
terms of segmented labour markets. The scope of personal protection by labour
regulation and the legal framework that regulates labour market institutions
had been moving with an exponential growth experiencing their expansion in
the period after World War I1. Since the World War 11, industrial relations and
individual employment relations in the European countries are characterized
by stability and social protectionism. The average growth rate of Western
European countries in the period between years 1950 — 1973! amounted to
4.8% (Temin, 2002). The most of the individual employment relations were
based on the conclusion of permanent and full-time employment contracts,
while the industrial relations were characterized by a relatively high trade
union density ranging from 40 — 50 % (Lensch, 2004).

The structure and the dominant characteristics of employment relations
in the aftermath of World War I1, led to the establishment of a “standard em-
ployment” model that shaped the gender relations, i.e. the relations between
men and women in the labour markets and beyond them. The archetypal
model of the post-war employment can be depicted through several diffe-
rent examples. The first example can be displayed through the existence of
a “full - time worker (working from 9.00 to 17.00, five days a week from
Monday to Friday), under a contract of indefinite duration, who is engaged
in a bipartite relationship with an employer and works on the employer’s
premises (McCann, 2008). The archetypal employment model resumes illu-
strating that the “standard workers perform well-determined tasks in a large
production unit in a subordinate position to the employer or representative
of the employer” (Bronstein, 2009). Finally, the last example arising from

1 This period is known as “The golden age of capitalism”, a term used by the French
economist and sociologist J. Fourasti¢, in the essay “Les Trente Glorieuses”(Paris, les Editions
Fayard, 1979)
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the archetypal standard employment model refers to the gender equality of
men and women, classifying men as “family breadwinners” and women
as “family caregivers” (Messenger, 2009). It means that the standard em-
ployment model reflects the need to protect the interests and lifestyles of male
workers who work in the age of heavy industrial production. The period of
industrial revolution and the period after World War II (although with a we-
aker intensity) were dominated by the homogeneity of the labour force and
a homogenous division of the working age population composed of men (as
heads of families and breadwinners of households) and women (as caregivers
of families and persons in charge of the household duties). Such a division of
labour influenced the establishment of the so-called “gender contract”. The
gender contract is a normative framework that underlines the gender divi-
sion of paid work in the labour markets and unpaid work in the households
(Rubery, 1998). This contract is founded on the assumption that men have
gained the role of family breadwinners with a need to commence a standard
employment relationship that will enable them to obtain a sufficiently large
“family wage” in order to take care for the whole family. On the other hand,
the gender contract envisages legal and social norms that cause a withdrawal
of women from the labour markets and assume that their main social role is
the one related to family care and unpaid family work. Hence, we conclude
that the archetypal policies for labour division and the standard employment
relations are directing women towards achieving the traditional objectives for
biological and social reproduction, reducing their employment opportunities
and jeopardizing their right to equal participation in the labour markets.

“The golden age of capitalism” was ended by the occurrence of the oil
crises in 1974, which inter alia spelled the end of the chip energy era. Such a
situation initiated the changes in the course of the orthodox economic ideo-
logy which directed the theoretical debate in the developed countries towards
deregulation of the labour regulations.

The new economic environment was the cause of multiple changes in
the system of regulation (or deregulation) of labor market institutions and
industrial relations. These changes have occurred as a consequence of: glo-
balization, changes in the structure of the economic activities, technological
changes, changes within the organization of production and the growth of
unemployment rate (Bagic¢, 2008). Additionally, changes in the industrial re-
lations are characterized by a rapid decline in the level of trade union density
and collective bargaining coverage.? All that, influenced the establishment of

9% ¢¢

some specific processes such as the labour market “flexibility”, “deregula-

2 According to the statistical database of www.worker-participation.cu, the average
union density in the EU is estimated at 23%.
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tion” and “individualization”, having led to an increase of the non-standard
employment relations at the expense of the standard employment relations.

The non-standard employment relations® have become the antipode of
the standard employment relations. They differ from the standard employment
relations along one or more axis that include: the “employment status” of the
employees, the duration and organization of working time and the length and
location of the employment.

Finally, contemporary employment relations have caused transformati-
on of the classical structure of the gender contract and the traditional labour
division in the families. The introduction of the possibility to establish a “non-
standard employment relationship” (as the part time employment) and the
incorporation of gender — sensitive policies and measures (such as the right to
reconcile professional responsibilities with family duties and the right to equal
pay) can contribute to an increased labour market participation of women and
expended inclusiveness of labour legislation. The policies for gender equality
and equal treatment between men and women can cause a transformation of
the standard employment relations leading to a higher flexibility and adapta-
bility to different conditions and needs of the households and labour markets.
The traditional “male — family breadwinner / female — family caregiver”
model is being transformed in a “male and female — family breadwinners
(dual breadwinners) / female — family caregiver” model, with a tendency to
evolve into “dual breadwinners / dual caregivers” model. Besides the evident
progress in reducing gender inequalities in the labour markets, labour law
and employment legislation have not yet achieved the goal for gender equality
between men and women in the households, i.e. beyond the labour markets.
Hence, female workers often opt for less quality forms of employment (such
as part time employment) in order to reconcile their professional obligations
with the family commitments.

2. Global and comparative overview of the working
time policies and gender inequalities

2.1. Gender inequality and the position of women in the
labour markets (conditions and empirical experiences)
The gender inequality produces negative implications in terms of wor-

kers’ labour market productivity, and influences the uneven distribution of
resources between men and women. Such a situation has an impact on non-

3 Theory establishes several different synonyms that can define this term. Those include:
“atypical” employment relations, “flexible” employment relations, “precarious” employment
relations and the like.
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monetary aspects of poverty line causing a lack of confidence and employment
prospects for women.

Theory and empirical indicators find five essential conditions through
which the status of women in the global labour markets can be displayed.
Such conditions are:

* women’s increased participation in the labour force

» the modest earnings of women and the income gender inequality

* continuing occupational segregation between male and female

workers

* women’s continuing struggle to reconcile employment and family

responsibilities and

* women’s concentration in the informal economy (Cornish, Faraday

and Verma, 2006)

The contemporary labour markets have identified an increased parti-
cipation of women in productive labour activities. The inactivity rate of the
working age population in the EU-28 countries has declined from 31.4 % to
28.3 % (approximately 3%) in the period between years 2002 — 2013. The main
cause for the decline in the inactivity rate of the population is the growing
participation of women in the labour markets, i.e. the lowering of the inacti-
vity rate of women from 39.6% to 34.5%. These parameters also affected the
reduction of the average gender employment gap, which amounted to 16.4 %
in 2002 while in 2012 it was 12.4 % (Source: http://epp.eurostat.ec.europa.eu)

The modest earnings of women and the gender inequality in the distri-
bution of income is the second condition faced by women within the contem-
porary labour markets. The statistical data in the EU-28 countries indicates
that the average income gap between men and women in 2012 was estimated
at 16.4% (Source: http://epp.eurostat.ec.europa.cu)

Empirical experiences have identified multiple different reasons due
to which there is an income gap between male and female workers. Such rea-
sons are: direct and indirect discrimination practices against female workers;
women’s occupational engagement in jobs and economic activities which are
paid relatively lower compared to wages which are paid for the jobs and eco-
nomic activities dominated by male workers; limited access to trainings and
career opportunities in the workplace which affect the structure and system
of the payment of women; under representation of women in managerial jobs
and need to reconcile the professional responsibilities with family duties.

Part of the causes that influence the gender pay gap can be analyzed
independently from the category “gender income inequality”. Thus the gender
segregation in labour markets encompasses occupational and sectoral division
of employment and activities of male and female workers which affect their
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level of gender equality in the labour markets. The gender segregation may
occur in several different forms, including: horizontal, vertical and hierarchi-
cal segregation. Statistical data from 2007 illustrates that the average level of
occupational segregation between men and women in the EU-27 was amounted
to 25.3%, while the average level of sectoral segregation accounted for 18.3%
(Bettio and Verashchagina, 2009). The theory and practice have identified
numerous different causes that shape the gender segregation and prove the
existing statistical indicators. Such causes are: comparative “biological” ad-
vantages between male and female workers for the employment in particular
occupations or sectors; unequally deployed investments in human capital
(education and training) between men and women; different preferences of
men and women; the existence of prejudices, stereotypes and different levels
of socialization; labour market entry barriers and the obstacles deriving from
the inadequate organizational practices.

The policies for reducing gender inequalities are in a direct correlation
to the need of improved reconciliation between professional obligations and
family life of employees. The main reasons for the introduction of policies for
enhanced work-family balance are: the increased labour market participation
of women, the rise of non-standard employment relationships, the intensifi-
cation of work, the aging of people and the changes in the archetypal types
of families. The reconciliation of professional obligations with the family
commitments of workers could be implemented through numerous measures
and policies that can be found in comparative legislations and practices. Those
measures and policies include the establishment of: appropriate leave policies
which will be flexible enough to meet the needs of workers with family res-
ponsibilities; various facilities and social security benefits; workers oriented
forms of working time flexibility; improved social care services and better
social infrastructure and measures to reduce the unpaid work. (International
Labour Office, 2011).

Finally, the position of women in contemporary labour markets can be
illustrated through their engagement in the informal economy. There are two
dominant theories that attempt to explain the reasons which lie behind the
need of workers to orient towards self-employment (Messenger, 2007). The
“career”, or “pull” theory asserts that workers are pulled into self-employment
because of their skills and capabilities as well as their needs for improved
autonomy and flexibility in the work. Conversely, the “default”, or “push”
theory holds that the workers are oriented towards self-employment when
they are faced with a deficiency of decent opportunities for commencing a
“subordinated” employment relationship within the formal labour market.

The “pull” theory refers to the highly qualified workers who work exce-
ssively long hours in order to maximize the returns to their human capital.

7
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On the other hand, the “push” theory refers to the category of low skilled and
low paid workers who work with extremely variable working hours depending
on the volume of work in different periods of time. Studies have shown that
these workers usually work less working hours.

Besides traditional theories that determine the self-employment and
predominantly concern male employees, the literature refers to the so-called
“gender theory” which focuses on the conditions of women in self-employment.
Presuming that the legal nature of self-employment differs from the legal
nature of “subordinated employment relationship” which is covered by the
labour legislation, the “gender theory” is built on the principles of flexibility
in the regulation of working conditions. It means that self-employed persons
are independent in setting their working hours and the period in which they
will perform their working activities. Therefore, this theory is particularly
applicable to women with children who require an improved reconciliation
of their professional activities with the family duties.

2.2. Working time policies that promote gender
equality between men and women

Time is a unit of measurement in life and professional cycles of peo-
ple. The working time (as one of the main institutes of the Labour Law) is a
mechanism for quantifying the number of hours in which employees perform
their duties. Modern Labour Law theory faces a difficulty in defining this
institute, because of the more flexible dichotomy between the boundaries of
“working time and time for rest” (Kovacevic, 2013). Between these bounda-
ries, there is the incidence of the “on call” and “standby” arrangements that
make the definition of working time and its separation from the time for rest
more difficult.

Working time issues are at the heart of the labour law debate since
the early start of the industrial revolution. The development of working time
policies can be illustrated through three historical and evolutionary phases.

The first phase in the regulation of working time had occurred as a
direct consequence of the “laissez faire” model and the unlimited number
of working hours that generated numerous workplace accidents. Hence, the
period immediately after World War [ was marked by the universal regulation
of the working time within the frames of the international and national labour
legislations. This period is characterized by the adoption of the International
Labour Organization (ILO) Hours of work Convention, No.1 of 1919, which
limited the hours of work in industrial undertakings to eight in the day and
forty-eight in the week. An identical standard in terms of the duration of
working time was established for the workers in commerce and offices. This
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standard was set by the ILO Hours of work (Commerce and Offices) Con-
vention, No.30 of 1930.

The second phase includes the period of time beginning shortly before
the World War II and lasting until the onset of the economic crises triggered
by the oil shocks that occurred in the seventies of the twentieth century. The
main feature of this phase is the further reduction of working hours that were
institutionalized in the ILO Forty hour week Convention, No.47 of 1935 and
the Reduction of hours of work Recommendation, No.116 of 1962. These
labour international standards are aimed at stimulating the employment and
promoting advanced work-life balance of employees.

The third phase in the regulation of working time occurs in the seventies
of the twentieth century and lasts until today. This period has been marked
by the tendency for further reduction of the working hours, introduction of
flexible forms in the organization of working time and strengthening the
work-life balance policies. The international labour standards that regulate
the working time consist of two basic legal acts such as the Workers with
family responsibilities Convention, No.156 of 1981 and the Part time work
Convention, No.175 of 1994. These regulations reaffirm the ILO’s commi-
tment to promote mechanisms for improved work-life balance and increased
inclusiveness of labour markets through the provision of quality part-time
work.

The working time is one of the most significant instruments aimed at
reducing gender inequalities between men and women. It contains a multidi-
mensional mechanism which affects women’s conditions of work in the labour
market and it focuses particularly on: increasing the participation of women;
reducing the gender pay gap; decreasing the occupational and structural
gender segregation between men and women; improving the reconciliation
between the professional responsibilities and family commitments of workers
and reducing the concentration of women in the informal economy.

2.2.1. Policy goals of the working time regulations
and measures to reduce gender inequalities
In theory, there can be encountered several key objectives arising from

the working time policies. These objectives are in a favor of increased gender
equalities among men and women inside the labour markets and beyond them.
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Table 1: Policy goals of the working time regulations (Fagan, 2009)

FIRST GOAL — minimizing any obstacles deriving from the
working time regulations and organization, in order to increase women’s
participation in labour markets and their employment rates

SECOND GOAL-reducing the constraints arising from the working
time regulations and organization, which are related to the possibility of
women to access to managerial positions and other professions and sectors
that are predominately represented by men

THIRD GOAL - developing working time schedules that can

improve the quality of the work-life balance and reconciliation between
professional obligations and family commitments of employees

FOURTH GOAL - equal treatment of full time and part time
workers, including the possibility to transform the full time work into part
time work in different phases of the life courses of workers

FIFTH GOAL - adjusting the working time schedules of men to
the needs of the family and increasing the participation of men in family
responsibilities or redefining the gender division of labour within the
family

The basic goals that determine the working time policies can be imple-
mented by several different measures and activities. Common denominator of
all these measures and activities is the need to reduce the gender inequalities
between men and women.

First two goals of the working time policies refer to the need to increase
female integration in the labour markets. These goals can be implemented
through the following measures: collective working time reduction and incre-
ased possibilities for quality part time work. The third goal of the working
time policies include the creation of appropriate working time schedules ai-
med at establishing and deepening the work-family balance. Such a goal can
be realized using the following measures: incorporation of autonomous and

flexible working time arrangements; introduction of leave policies (such as
parental leave, paternity leave and other leaves related to the care of children);
efforts to synchronize the operating hours of child care services (kindergar-
tens, elementary schools) with the working time arrangements of workers
with family responsibilities and etc. The fourth goal is an extension of the
previous three goals and it concerns the introduction of the principle of equal
treatment between full time and part time workers, including the possibility of
a transformation of the working time in different life stages. Finally, the last
goal refers to the need to adjust the working hours of men in order to increase

10
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their presence within the family and their share in the family responsibilities.
The realization of this goal presupposes special incentives directed towards
male employees in order to reconcile the professional responsibilities with
their family life. Such a measure is the non transferable right to paternity
leave (Messenger, Fagan, 2009).

The basic goals of the working time policies and the measures and
activities directed towards the implementation of these goals, establish a
very narrow connection among themselves and they are found in a causal
relationships. In the following section, we pay a particular attention to the
collective reduction of working hours as a possible measure for overcoming
the gender inequalities.

2.2.1.1. The collective working time reduction as a possible measure
to decrease the gender inequality

The tendency for a continuous reduction of the normal working time
is one of the basic measures of the countries aimed at stimulating a higher
level of social equality which includes the gender components of the working
hours (Schultz and Hoffman, 2006). The regulations on collective reduction
of working hours have a positive impact on both the occupational safety and
the health of people that work shorter but more productive working hours
and the reconciliation between professional obligations and family life. A
comparative review of different national labour legislations may lead us to a
variety of working time systems aimed at limiting the duration of working
hours. In most of the countries, the legislation determines the normal weekly
working time (Blainpain et al, 1995). The findings from the analyses of the
European countries’ national legislations regulating normal working hours
demonstrate an increased level of convergence in setting the weekly limita-
tions on the number of hours of work. The scope of working hours which is
determined by the statutory normal working time ranges from 35 hours per
week in France to 45 hours per week in Switzerland and Turkey. The majority
of the European countries stipulate a normal (full) weekly working time that
extends to a maximum of 40 hours. Belgium envisages a normal (full) wee-
kly working time of 38 hours, while five other European countries (Cyprus,
Germany, Ireland, Malta and Great Britain) have established a normal weekly
working time of 48 hours which includes overtime (Source: http:/www.ilo.
org/travail/lang--en/index.htm). The establishment of the upper ceiling and
the maximal limitations to restrict the duration of working hours are the initial
basis for ensuring a healthy, safe and socially acceptable working time. Still,
more appropriate indicators illustrating the gender dimensions of working time
are the average working time (which comprises the actual hours of full time
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and part time work) and the distribution of working hours (which displays
the gender classification of workers who work with different hours of work).

The average working time is based on the working hours of full time
and part time workers. This analysis takes into account the average working
hours of the “wage employees” solely, and it does not take into account the
employment rates in different countries. In other words, some countries might
have long working hours for currently employed persons but a low participa-
tion rate, while other countries might have shorter working time but higher
employment rates.

Graph No.1 (Average weekly working hours of male and female wage
earners in Europe)
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Source: (Eurofond, Working time and work — life balance in a life
course perspective, 2012).

Graph No.1 illustrates the average weekly working time for female and
male wage earners in 34 European countries. The basic conclusion that can
be drawn from the analyses of the data is that there is an evident gap between
the average working hours of south-east and north-west European countries.
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Graph No.2 (Average weekly working hours of male and female wage
earners in Europe, by gender)
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Graph No.2 displays the average working hours of women and men
in Europe. The basic conclusion that can be drawn from the analyses of the
data depicted in Figure No. 2 is that on average men work longer working
hours than their female counterparts in all European countries. However, the
extent of the gender time gap differs across European countries.

The analyses of the distribution of working hours enables us to deter-
mine the organization of working time and concentration of working hours
among male and female workers. The distribution of working hours does not
have a unified pattern. Therefore, we are frequently witnessing a mismatch
between the standard working hours (displayed through the legal structure of
normal working time) and the actual working hours of workers. The mismatch
results from the gap between the excessively long working hours and the
short working hours that frequently create the so-called “underemployment”.
The gap between standard and actual working hours has gender implications
affecting the gender equality between men and women in the labour markets
and beyond them. In theory, the binary division of the working time on a

13



Ilpog. op Tooop Kanamamues, mp Anexcanoap Pucmoscku, How do the working
time regulations..., Paouo u coyujanno npaso, cmp. 1-24, XVIII (2/2014)

“very long working hours” and “very short working hours” is known as a
bifurcation of working time. The bifurcation of working time usually results
from “a new occupational divide between jobs that demand excessively long
days and jobs that provide neither sufficient time nor money to meet workers’
needs” (Schultz, 2000). Such a situation leads to a concentration of working
hours at the margins of the working time, contributing to the occurrence of
the so-called “overemployment” and “underemployment” of workers. Star-
ting from the “gender contract” and the still prevailing “dual earners / female
caregiver” model, we have come to the conclusion that the “overemployment”
is more common for male employees, unlike the “underemployment” which
is more common for female employees. The “overemployment” presupposes
long working hours for one of the spouses (usually the husband) while pre-
ssuring the other spouse (usually the wife) to reduce the number of working
hours in order to take care of the family and the household. Conversely, the
“underemployment” reduces the economic power of one of the spouses (mostly
women) due to the insufficient number of hours of work, while pushing the
other spouse (usually the husband) to work excessively long working hours
in order to satisfy the material and financial needs of the family. So, in both
of the instances (“overemployment” and “underemployment”) the sacrifice
of certain preferences of the spouses is quite evident because on the one hand
(mostly among women) there is a reduction of the professional perspectives,
and on the other hand (mostly among men) there is a reduction of the time
spent with the family. Hence, we can conclude that the bifurcation of working
time usually produces adverse implications on the equality of the distribution
of working hours between men and women affecting the gender equality in
the labour markets and beyond them.

The theory identifies several different typologies of working time regi-
mes based on the extent of the gender equality in the distribution of working
hours between men and women (Conaghan, 2006). Identifying the historical
and evolutionary models of working time in countries with a liberal orienta-
tion, Deborah Figart and Ellen Mutari have identified the following working
time models:

* the male breadwinner model

* liberal flexibilization

* high-road flexibilization and

» solidaristic gender equity model

The first model occurs during the industrial revolution. This model is
characterized by the excessively long working hours performed by the male
employees who work in the factories and the industry of heavy production.
The second model corresponds to the market deregulation policies that were
intensified between the eighties and the nineties of the last century. This
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model is characterized by a reduction in the gender segmentation of labour
enabling an increased access of women in the labour markets. Yet, women are
commonly subjected to a marginal part time work and they are exposed to “un-
deremployment”. The male breadwinner model and the liberal flexibilization
model are classified as models with low gender equality in the organization of
working time and distribution of working hours. The third model is based on
the assumption that workers and employers have increased control over the
organization of working time and production processes. This model can be
classified as a model with high gender equality and it tends to strengthen the
reconciliation between the needs and preferences of workers and employers
regarding the organization and distribution of the working hours. Yet, the
relatively weak regulatory framework and the poor legislation on protection
of workers who are faced with “overemployment” or ‘“underemployment”
can limit the level of gender equality between men and women. Finally, the
solidaristic gender equity model is founded on the concept of equal distribu-
tion of working hours between male and female employees. This model can
be classified as a “high road” gender equality model.

The theoretical basis of the aforementioned working time models and
their levels of gender equality are set by the regulatory systems with a do-
minant liberal tradition. The attempt to make an integral typology of the
working time distribution systems and their gender features, would lead us
to the classification of five working time clusters such as:

*  Northern cluster

» Liberal-market oriented cluster

*  Continental and southern cluster

* Central and eastern European cluster

* Residual cluster

These clusters are based on the grouping of European countries that
share similar or identical characteristics in terms of gender distribution of
working time. Below, we illustrate the three clusters of working time dis-
tribution through which we display the most significant differences in the
gender dimensions of the distribution of working time among the countries.
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Graph No.3 (Working time distribution in the Northern cluster, by
gender)
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Source: (Eurofond, Working time and work — life balance in a life
course perspective, 2012).

The northern cluster sets a fairly egalitarian concentration of working
hours of men and women within the zone between 36 and 39 hours. While
men are represented by 32%, women comprise 30% of the total number of
employees within this block. This can lead to the conclusion that the working
time in the Nordic countries has a tendency towards a collective reduction
of standard working hours and increased gender equality in the distribution
of working time. Still, the distribution of working hours at the margins of the
working time (up to 20 hours and over 40 hours) underlines the gender diffe-
rences between male and female employees, i.e. the greater representation of
women within the “marginal part — time work” and the greater representation
of men within the “longer working hours” section.
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Graph No. 4 (Working time distribution in the liberal market — oriented
cluster, by gender)
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The liberal market-oriented cluster displays a greater gender inequality
in the distribution of working hours between men and women. The gender
disparities within the standard working hours (40 hours per week) extends
to 10 percentage points (39 % of men compared to 29% of women work
standard working hours). The unequal distribution of working hours can be
perceived within the margins of the working time as well. Thus, nearly 25%
of the women are working very short hours, compared to only 8% of men.
Conversely, remarkable is the high incidence of men working extremely long
hours (48 hours or more per week) compared to women. It means that 16% of
male work extremely long working hours compared to 6% of female workers.
Similar data can be identified in the continental and southern cluster, where
44% of women work less than 35 hours of work, while over 80% of men work
longer than 35 hours of work per week.

17



Ilpog. op Tooop Kanamamues, mp Anexcanoap Pucmoscku, How do the working
time regulations..., Paouo u coyujanno npaso, cmp. 1-24, XVIII (2/2014)

Graph No.5 (Working time distribution in the residual cluster, by
gender)
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course perspective, 2012).

Both continental and southern clusters, as well as the residual cluster
(composed of the non EU member countries) have displayed similar conditi-
ons. The main feature of these clusters is the high concentration of male and
female working hours within the standard working time (which equals to 40
hours) and the low distribution of working hours within the lower margin,
i.e. short working hours. The data analyses of the residual cluster indicates
that 42% of men and 40% of women are engaged in a standard (full) time
work unlike the continental and southern cluster where men and women (with
more than 50%) are identically engaged in the standard (full) time work. Still,
the main feature that distinguishes the residual cluster from all other clusters
(including the continental and southern cluster) is the large concentration of
the working hours in the zone of excessively long working time. Data show
that 40% of men and nearly 30% of women report that they work at least
48 hours per week. The data analyses of the residual cluster lead us to the
conclusion that there are no large gender gaps in the distribution of working
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hours within this cluster unlike some other clusters. Yet, this situation is not
a benchmark for the “gender equality” of the residual cluster countries, but
it is a result of the low labour market participation and employment rate of
women. The part time work incidence in nearly all ex-communist countries
is at a low level, ranging from 2.6% in Bulgaria to 10.4% in Slovenia. The
residual cluster displays other adverse conditions that generate negative im-
plications in terms of both the occupational health and safety of workers and
the reconciliation of professional obligations and family life. The practice of
working extremely long hours of work confirms the adverse impact of the
long working time on the occupational health and safety and the work-family
balance of workers, regardless of the gender belonging.

3. Conclusions

The conclusions arising from the overall analysis of the average wor-
king time and the distribution of working hours among workers, determine
that the countries are facing a gap between the standard (normal) working
time stipulated by the labour legislation and the actual working time which
is implemented in the practice. This gap is widening in terms of the gender
dimensions of working time that display the concentration of women’s working
hours in the bottom margin while men’s working hours are concentrated in
the upper margin of the working time. Countries that have the most evenly
distribution of working hours in the standard working hours zone (40 hours)
are countries with a relatively lower employment rate of women.

Additionally, these countries record an increased participation of wor-
kers in the “excessively long working hours” zone, which is contradictory to
the tendency of collective reduction of working hours. We believe that the
legal interventions for reducing the normal working time and the countries’
measures and policies aimed at stimulating more equitable distribution of
working hours would inevitably lead to increased gender equality in the orga-
nization of working time. The collective working time reduction accompanied
by a re-regulation aimed at improving the quality of the part time work will
contribute to an enlarged concentration of both men and women in the de-
cent working time zone. Such a situation will level their preferences and will
improve their possibilities to obtain better financial prosperity and enhanced
dedication to the families.
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/p Tooop Kanamamues, peoosnu npogecop
Ipasnu ¢paxynmem ,,Jycmunujan l[lpsu” Ynueepzumema
,,Ceemu Kupuno u Memoouje* Cxonje

Mp Anexcanoap Pucmoecku, acucmenm
Ipaenu gpaxynmem ,,Jycmunujan llpsu” Ynueepzumema
,,Ceemu Kupuno u Memoouje* y Ckonje

KAKO ITPOITHCH O PA/THOM BPEMEHY
YTUYHY HA POJHE HEJE/THAKOCTH

Pe3ume

Tlokywaj 0a ce omxpujy y3poyu ekonomcxke peyecuje y EY je cioocen
npoyec. Kao enasnu pasnoe xpuza npema eiedumimuma y akademcKum
pacnpasama ymsphyje ce nenpecmana HejeOHaxocm mehy wyouma, Hapouumo
Hejednaxocm y npuxoouma. Cmoaa je uznas u3 kpuszay ynanpehery noiumuxa
y npasyy nogeharba jeOnaxocmu, ykmsyuyjyvhu poony jeonaxocm.

Y o6om pady aymopu ucmpagicyjy nponuce o paonom epememy
Kao mocyhu uununay Koju OONpuHoCcU 0O0IYYU HCeHa 0a He Yuecma)jy Ha
MPACULUITY PAOd U NPEORAdICy NOTUmuKe 3a nogehiarbe pooue jeOHaKocmu.

Pao sicena na neoopeheno speme nocmao je npeogradasajyhu paouu
obpaszay y suue UHOYCmMpujanu3o08anux semamna. Melhymum, npaso na pao,
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niaame, NPUCMYN COYUjAIHOj 3aumumu u mo2yfinocmu 3a kapujepy u oame
cy oepanuvasajyhu uununay 3a nyny poomny jeonaxocm. Oge enemeHmu
Ha2nauasajy Heuz8ecHocm paoa Ha oopeheno epeme. Y noziedy nopooudnux u
002080pHOCMU Y QOMAliUHCMEY Koje ce jadmajy Kao ozpanudagajyhu uunuiay
3a yyewthe diceHa Ha MPACUUMUMA PAOA, NOJUMUKE PAOHOE BDEMEHAd MO2Y
0a obeszbede oodpehene mexanuszme 3a oxpabpusaree pagromedice uzmehy
paoa u xcusoma. Y nociedrmux HekonuKo co0una cee je eehia iumepamypa u
00KA3U KOju npedaaxcy 0a (aekcubUIHo paoHo epeme, 00CYCmeo 3002 XUMHUX
NOPOOUYHUX PA3102d, 3AKOHCKA NPasa 0d ce NPOMeHU PAOHO epeme npema
nompebama 3anocieHux nojeduHaya, YCKaahenocm ca pasHum 6pemMencKum
peuteruma 3ajednuye, Kao wmo paono epeme NPeouKoICKUX U UWKOACKUX
yemanoea modice 0a nomozcre eehiem yuewhy sicena na mpacuwmy paoa (Jlu
(Lee), Maxen (McCann) u (Mecunyep (Messenger), 2007).

Osaj pao ce cacmoju uz mpu oodesmka. Odemax 1 yeoou npedomem
ucmpaxcugarba. Y Qoemxy 2 pasmampajy ce KawyuHu u3a3o8u 3an0CieHux
JICEHA HA MPIACUWUNTY PAOA U OCHOBHE NOTUMUKE 0 PAOHOM BPEMEHY Yuju je Yusb
VHanpeherbe poOHuUX jeOHaKoCcmu usmely Mywxapaya u sHcenda ca noceOHom
NAdNCrOM HA pacnooeny paoHo2 8pemMeHd npema pody Haziauwiagajyhiu
HYIICHOC KOLEKIMUBHO2 CMAbERA PAOHO2 8pemena. Kwyunu 3axsyuyu pada
uznoxcenu cy y Qoemky 3.

Kyune peuu: paono épeme, nou, nejeOHaxocmu.
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Bojucnag Josanosuh, nacmep ¢unonoz V3BOpHU Hay4HU YIaHAK™
Henao bunzynau, acucmenm ua llpasnom ¢axyimemy

3a npugpedy u npasocyhe y Hosom Caoy UDK: 340.13:81'255.2

3HAYAJ IPEBOBEBA KO/
TYMAYEBA ITIPABHUX HOPMH

Ancmpaxm: Taunocm jezuxa u me2080e npesohera y nucary u
MyMayery npasHux HOpMU je 00 U3y3emuo2 3Hauaja, jep epeuxe
Koje ce npumom Moy 00200Umu He camo 0a Mo2y 0d YCioee MmaiHoCm
Hopwme, el u 0a 006edy 00 Opyeauujee 3Hauera me HOpme, UL, NaK, 0d
ce npumersyje Hewmo wmo nuje ouna namepa Homomsopya. Kpahom
AHATUZ0M NOJEOUHUX NPUMEPA Y KOJUMA YKA3V]eMO HA NPeBoOULauKe
epeulre, HA NPAKMUYAH HAYUH JHCETUMO 00 NPUKAACEMO KAKO OHe
ymuuy Ha nozpeuino mymaverse oopehene npasne nopme. I pewxe y
npegoody Koje npeocmasbajy ouume OMauike Moy ce moaepucamu,
anu camo y cayuajy 0a ome He YMuuy HA CAOPICUHY, a madd ce
npumersyje npunyun proces-verbal.

Kouyune peuu: jesux y npasy, mymauerbe u npumeHna npasd, npagHe
HopMe, 2peuike )y npegooy.

3Hauaj je3uka y npaBy (KOT€HTHOM U Ay TOHOMHOM)

(1) [IpaBo unMHU CKYTI TpaBmiia KOjIIMa C€ PETYIIHIY Pa3IHIuTH OTHOCH
Mely JeyiuMa (mpuBpeIHO-EKOHOMCKH; MOPOJAMYHY; Tpal)aHCKU; KPHBUYHU;
OJTHOCH TIOBOZIOM pajia M y BE3W ca pajoM HUTH.). Ta mpaBuia cy caapkaHa
y oxnroBapajyhum mpaBHUM akThMa (M3BOopuMa mpasa). bosbe peueHo, y
MUTakY CY ONIITH IIPABHY aKTH, JaKJIe IPABHY aKTH KOjH JICJTYjy Ha OIIITH
Ha4YuH — IpemMa cBuMa (erga omnes). Omiite npaBHe akTe (yCTaB, 3aKOH U
IMO/I3aKOHCKU aKT) JIOHOCH JpKaBa, Tj. HAJJIC)KHA BJIACT (3aKOHO/IAaBHA U
m3BpIIHA BiacT). OmimTe MpaBHE akTe JOHOCE W HEIpKaBHE OpTraHU3aIlHje
y MoTpedH perynmcama cBojux MelycoOHUX ogHOca, aiu U onHoca Mehy

Jjovanovic.vojislavi@gmail.com
nbingulac@pravni-fakultet.info
* Pao npummen. 02.12.2014.
Pao npuxseahen: 28.12.2014.
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JbyiMMa (4JIaHOBMMa) KOje T€ OpraHu3alije npeacTanibajy. OBae ce paju o
HOPMAaTHBHOM JIEJIOBabYy Pa3InINTHX YAPYXKema rpalana, mpodecrnoHaTHIX
Y CTPYKOBHUX OpraHu3aiuja (CHHIMKATa palHUKa U TI0CII0AaBala) 1 JIpyrux
HEeBJAJAMHUX opranu3zanuja. [IpaBHN akTH Koje JOHOCH JIp)KaBa HA3HBajy
ce KOreHTHHUM MpaBoM (ius cogens), a Koje ce MpUMemYyje HE3aBUCHO O]I
BOJbE JBYAH M HOJ NMPETHOM HpUHYAe (MOryhHOCT NPHHYAHOT W3BpIICHA
pONHCaHUX Mpasuia). [I[paBHU aKTH KOje TOHOCE Hellp’)KaBHE OpraHu3alluje
YUHE ayTOHOMHO IIPaBO, jep je MPOAYKT BOJbAa TUX OpraHu3aluja Koje cy
ayTOHOMHE, OJIBOjeHE O] IPIKABE.

HezaBucHo oj Tora ga Ji je ped 0 KOTEHTHUM HJIH ayTOHOMHUM
OMILITHUM IPAaBHUM aKTHUMa, MOIITO M jeIHU U IPYTHU AeTyjy erga omens,
OHH MOpajy OMTH TaKo HAaIMCAHU J]a UX CBAKO MOJKE JIAKO M JaCHO pa3yMeTH
1 1o wuMa ce BiajgaTu. Kaga 6u 3akoHM OMIIM THUCAHU CYBHINE CTPYYHHM
(MpaBHUYKUM) jE3MKOM, MHOTO JBYyJIH HE OM MOTJIO Jla CXBAaTH CYLITHHY
IpaBuJja MMOHAIIAKka Koja uX 00aBe3yjy Te ce He OM MOIJIM MOHAIATH Y
CKJIaJly ca THM TIpaBmyimMa. To 6u yrpo3uiio erga omnes aejcTBo paBa. OBo
je cBaKaKo jacHO M 3aKOHOJIABILY M OHMMA KOjU CTBapajy ayTOHOMHO MPAaBo.
JenuMuYHO ce HaBeleHa OMacHOCT je3MYKOI Hepa3yMeBama MpaBa MOXE
n30ehu myTem mprMeHe mpaBiia Koje TOBOPH O TOME J1a HEeTIO3HABahe ITpaBa
HE U3BMaBa HUKOT | MKOIH (ignorantia iuris nocet), mTo Jeyae MOKe JOBECTH
MOJ y1ap paBHE HOpME. 3aT0, MPUMapHH LIUJb CBAKOT HOMOTBOPLIA jecTe Y
TOME JIa CBH, Ha KOje Ce TpaBHa HOPMa OJHOCH, IPABUIIHO CXBAaTe MOPYKY
HOpME 1 J1a ce T0OPOBOJBHO Y CKJIQy ca oM MoHamajy. [IpBa mpennocraBka
3a TO jecTe Ja je3uK HOpME MOpa OUTH MPUCTYTIaYaH U HEJOBOJHHO YUCHUM
(aectpyunum) jyauma. Mcrakuytu npasau nucan Pynond Jepunr (Jehring)
jé uCTUIao Aa HOMOTBoOpaIll Tpebda ma MUcI Kao (Guio3od, a 1a muIIe Kao
cespak.! [IpuToM, KpaTkoha M3pakaBarba 3aKOHCKHX MHCIIH j€ TIOXKeJbHA,
anyu y3 ynotpeOy HEONMXOIHHUX, onpeheHux u jacHux peun. Ha Taj Haunmu
he unTanar (M3BpLIMIIAL]) 3aKOHA OIMaX pa3yMeTH, OCETUTH U IPUXBATUTH
MPaBMIIO KOje Ce Ha Iera OJHOCH.? 3aKOHHU KOju CBHMa IMPOIUCY]y HAUNMH
KUBOTa — Tpeba CBU Ja pasyme;jy.’

VY cBakoM IpaBHOM CHCTEMY IOCTOjH BUIIE I'paHa Ipasa (rpahancko
paBo, KPHBUYHO IIPaBO, YIPABHO IPABO, IIPUBPEIHO MPABO, PAITHO IIPABO
uT/.). TpaAuIMOHAITHO KO/l HEKUX I'paHa MpaBa JOMUHUPA]y KOTEeHTHH OIIITH
MpaBHH aKTH (KPUBUYHO, YIIPaBHO MpaBo). TBopall TaKBOT MpaBa, Kao IITO
PEKOCMO, jecTe ApskaBHA BIIacT. Y TOj TBOPOH IpaBa y4ecTBY]y, [0 IPABUITY,

1 TIpema M. IlonoBuh, herewxe o jezuky u npaenoj mepmurnonocuju, 300pHHUK 3a
JIpyuITBeHe Hayke, MaTwuia cprcka, Hosu Can, ¢B.56/1971, cTp.161.

2 Jb. Us. JoBuh, Moh peuu, ApxuB 3a mpaBHe U ApyLITBeHEe HayKe, Op.3-4/1987, cTp.488.

3 Jb. UB. JoBuh, 3axonooasnu jezux mopa 6umu jeonocmagan u cmeapaniauxku, ApXus
3a MpaBHE U ApyLITBEHE Hayke, Op.1-2/1983, ctp.107.
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MPaBHU CTPYUballd KopucTehn u oarosapajyhu ctpydHu npaBuu jesuk. Ca
Ipyre CTpaHe, I0CTOje U TaKBe IpaHe IpaBa KoJ KOjUX, OPeA KOTeHTHHUX
MpaBHHUX aKara, 3HA4ajHO MECTO MMajy U ayTOHOMHHU OIIITH IPAaBHU aKTH
KOjU Cy IPOAYKT BOJbA HEAP)KABHUX OpraHu3allfja, IpuBpeIHuX cy0jekara
U JOpyrux (HIOp. pagoH IpaBo, IPUBPEIHO MPaBo). AyTOHOMHO IpaBo,
IIPEBACXOTHO, PE3YJITAT j& COIHjaTHOT IHjaJiora, OJHOCHO KOJEKTUBHOT
nperopapama Melhy COIMjaJIHUM NMapTHEPUMa OJWYCHUM y CHHIMKAaTHMAa
3al0CICHUX, yIPYKeIhUMa MOociIoAaBala U y Ap)KaBH Kao COLIMjaTHOM
napTHepy. M apkaBa ce jaBjpa Kao IOCIIOAaBal] MHOTHUM 3aIlOCICHUM
CIy’)KOGHHWIIMMa W HAMEIITEHUIINMA, T€ CE€ y MPOIIECHMa OCTBapHUBarba
COLIMjAJIHOT JMjajiora U KOJIEKTHBHOT IperoBapama ca CHHIMKAaTHMa THX
3arMoCJIeHUX JnMa (CIy>KOeHWKa U HaMEIITEHWKa) jaBjba Kao COIHjalTHU
napTtHep. Jlakie, Ta BpcTa ayTOHOMHOT IpaBa pe3yJTaT je KOHCeH3yca U
JEMOKPATCKOT KOMYHHUIIMpamka Mel)y HaBeIleHMM COLIUjaTHUM ITapTHEpUMa.
[NocToju jou jenHa BpcTa ay TOHOMHOT IIpaBa — TO je XeTEPOHOMHO ay TOHOMHO
IIpaBoO, Kao PE3yNTaT jeJHOCTPAaHOT HOPMATHUBHOI [EJIOBAHA MPUBPEAHUX
cyOjekaTta 1 IpyTHX MOjaBHUX 00JIMKa MOCionaBana. To mpaBo YWHE OMIITH
[PaBHU aKTH NPUBPEIHUX cyOjekara (CTaTyT, IPaBUIHHUIIH, OJUTYKE OMILTET
KapakTepa).

VYrpaBo y Be3u ca cTBapameM U TyMadeHheM ayTHOMHOT TpaBa, OJf
MOCeOHOT je 3Havyaja MUTamke yroTpede mpaBHe TEPMUHOIIOTH]E, jep U TBOPLHU
TOT IpaBa | aJipecaTH KojuMa je mpaBo ynyheHo He Mopajy OMTH HUKAaKBU
[IpaBHU CTPy4ani. [lakie, Kox ayTOHOMHOT IIpaBa je I0ce0HO HarjaleHa
norpeba Ja je3uk HopMe Tpeba OUTH MPUCTYIAYaH ¥ HEJOBOJHHO YUCHUM
Jpyauma. Akanemuk Pagomup Jlykuh je ykazuBao na je3suk 3aKOHOAaBHE
BJIACTH Mopa OWTH jacaH, MITO ONFKM HAPOIHOM, Ca IITO Mame MPaBHUX
TepMHUHA, KaKO O ce 3aKOHU YYHHUIIN Pa3yMJbHBUjUM OONYHUM rpalanuma.’
Anu 0By TIOTpeOy je TelmKo 3a10B0JbUTH. OBO M3 BHILE pa3iora.

Hajnpe, 300r unmeHnLe Ja HA CBAKO HALIMOHAIHO MPaBO BEIHKH
YTHUIa] ©Majy Kako Mel)yHapOIHHU, TaKO M PETHOHAIHU MPaBHU HU3BOPH
(OoraTtu ommITHM, YHUBEP3aJIHUM MPaBHUM Hauelnuma U CTaHAapAuMa u
CTPYYHOM IIPABHOM TEPMUHOJIOIH]OM), & Y YHjUM OKBUPHMA C€ yHYTPaIlIbhe
paBo Mopa kpetatu. OTBapajy ce nMuTama KOjUMa je 9eCTO TemKo Hahu
OJITOBOD: J1a JTK Tpeda Ja MOCTOjH pas3linKa y MOTJIey je3UIKOT U3pakaBama
ONUITHX, Mel)yHapOIHUX, HAJHALIMOHATHUX MPaBHUX HayeNa U CTaHaapaa y
HaMOHAJIHUM ITpaBuMa? Kako mocTynuTH y OKBUPY UCTE rpaHe IpaBa Kaaa
ce MeljyHapoJTHO ¥ PErHOHAITHO MTPABO UMILIEMEHTHPA KOTEHTHUM MIPaBOM, &
KaKo KaJia ce MMIIEeMEHTHpa ay TOHOMHHM IipaBom? Kako jesndyku o0pagutu
OIILITA MPaBHA HavesIa, a KAKO KOHKPETHE IIPaBHE HHCTUTYTE U HOPME, T€ 1a

4 P. 1. Jlyxuh, Teopuja oporcase u npasa, CaBpemeHa anMuHHUCTpanuja, beorpan, 1976,
cTp.76.
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JM Uy KOjOj MEpH NPUIIMKOM Te 00pajie Tpeda a nMa yTHUIaja U OKOJIHOCT
y K0jOj MEpH T3B. NIMPOKE HAPOIHE Mace (HApOUYHUTO PAJTHUIIH) UCKYCTBEHO
Mpero3Hajy MojeInHa IpaBHa Havela U mpaBHa npasuia. [Ipoctop u cBpxa
OBOT paJia HaM He 103B0JbaBajy Aa yJIa3uMo y 1y0Jby aHalln3y OBUX UTambA,
aJIv CBaKaKo 3aciy’Kyjy oAroBapajyhy maxxmy mog ApyrumM — oarosapajyhum
HACJIOBHMA.

3aTuM, HCTOPHUjCKE MPHIINKE, TPAJAHIIHN]ja, HICOJOUIKE U TIOJIUTHUKE
OKOJIHOCTH TIOZ KOjUMa je Halle MPaBo HAcTajajio JAONPHUHENE Cy TOME Ja je
OHO y MHOTOME OMJIO crienn(UYHO U Oyapasio of HeKuX MelyHapomHuX
cranjapaa. OBo HapOYUTO Ba)KM 32 CAMOYIIPAaBHO — ayTOHOMHO IPaBO
(caMOyIIpaBHHM OMNIUTH aKTH — CaMOYNPaBHHU CIOpa3yMH, APYIITBEHU
noroBopH). KoJeKTHBHU yroBOpH O pajy, Kao HajBaXHUjH MHTCPYMEHTH
ayTOHOMHOT TpaBa 3aCHOBAaHW Ha TPHHIIMITY COLMjAJIHOT AHjajora u
COLIMjaJTHOT MapTHEPCTBA, AYro BpeMeHa OWIH Cy Ha MapruHama mpaBHOT
nopetka. To je mpaTtuia u oxrosapajyha TepMHHOJIOIHja: YMECTO pagHHUX
OITHOCA TTOCTOjao je m3pas ,,Mel)yCOOHM OTHOCH pamHHKa Yy YIPYKCHOM
pamy’”; yMECTO Tp)KHIITA paja U KamuTaia — ,,cJI000IHO yAPYKESHHU paj ca
CPeACTBHMMA y IPYLITBEHO] CBOJHHM’; YMECTO MocionaBana u npeayseha —
,,OCHOBHE OpraHM3allfje YAPYKEHOT paaa’; yMeCTO KOJICKTHBHUX yroBOpa
0 pany — ,,ApYIITBEHU JOTOBOPU M caMOympaBHHU criopazymu’’ uta. Cama
Ce OBO ayTOHOMHO MPaBO, 3aCHOBAHO Ha MPHUHILIMITY COLMjaHOT JHjasiora
U COLIMjaJTHOT TAPTHEPCTBA, TOHOBO Bpaha y caM IeHTap MpaBHOT MOPETKa.
3060r TOTa Ce M BPIIIE ITpaBa je3ndKa apXeoJIonTka HCKOIIaBamka IIPH CTBapamy
ayTOHOMHOT ITpaBa M yJaxXyje HOBU KHBOT OJJABHO HATYII'TEHUM IIPaBHUM
TEPMHUHHMA.

Hame, HEmocTaTak ofaroapajyhe MHIYCTPHjCKE KYIType U AEMO-
KpaTpuje, Kao MPUPOTHOT COLIMjaTHOT, TPABHOT U TIOJIMTUYKOT aMOUjeHTa 32
a(upMalmjy colujaTHOT TAPTHEPCTBA U AMjaora Kao MpeaBopja ay TOHOMHOT
mpaBa, pe3yJITHpa OAroBapajyhuM jesmdykuM noremkohama y cTBapamy
OBaKBOT npasa. HAyCcTpHjcKa IeMOKpaTHja oapa3yMeBa aKTHBHY YIIOTY
COIMjalTHUX MApTHEpa y CTBapamy ay TOHOMHOT ITpaBa y3 lbHX0BO Mel)ycoOHO
yBaxkaBame, TOJIEpaHLUjy U ca 100poM BosboM (bona fides) y cTBapamy Tor
mpaBa. OBO Cy aKCHOMH WHIYCTPHjCKE IEMOKpATH]je, a FhUXOBO N30CTajamhe
MOBJIAYM M HM30CTOjarha oJiroBapajyher ayTOHOMHOr IpaBa. 3alpaBo, y
je3UKy mpaBa, Te U ayTOHOMHOT TIpaBa, OOMYHO Cy NMPUCYTHE TPU BPCTE
peuu: peur U3 OOMYHOT CBAKOIHEBHOT HAPOIHOT TOBOPA; MT03ajMJBCHHULIE U3
JIpYTUX CTPAHUX je3WKa; ¥ pedH Koje CTBapa CAM HOMOTBODAIL, Tj. COIIUjaTHU
naptHepu. [locnenme ABe TpyIie peuu Cy YTOIUKO IPUCYTHH]jE Y 8y TOHOMHOM
IpaBy, YKOJIMKO je TO MpaBO pa3BHjeHH]e M OOPHYTO. 3aTO HeIOCTaTak
MHIYCTPHjCKE AEMOKpATpHje pe3yaTHpa M HEJOCTATKOM HaBEICHHUX IpyTia
peur y HOpMaTHBHO] aKTHBHOCTH COLIMjATHUX TapTHEpa.
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(2) Connjaninu napTHEPH HAjIMPEKTHHU]E CE CyUesbaBajy 1Mo MUTAkbIMa
13 00JacTH paHOT ¥ IpUBpeaHOT paBa. ColujaaHu I1jajior, Kao peIOBHU
HAYMH KOMYHHUKaIMje COIMjalIHUX MapTHEepa, BOJU CE MOBOJIOM ITHTamba
3aMol/baBamba, CATY PHOCTH M CTAOMITHOCTH 3aI0CIIeHha, BULIIKOBA 3aII0CIICHHX,
HOBYAHHX ITPHMarha 10 OCHOBY 3aIIOCICHOCTH HJIU y CITydajeBUMa IIPOMEHE
MI0CTIO/IaBIA, FErOBE HHCOJIBEHTHOCTH, OCUTYpama Ha paay U y BE3H ca
panom. ConujaiHu NapTHEPH CY KOJIEKTUBUTETH KOjH MPEICTaBIbajy palHUKe
U TOCJIONABIIE, OAHOCHO TO Cy CTPyKOBHa (podecroHaiHa) yapysKema
paIHUKa 1 IOCII0/aBala — CHHAWKATH paJHUKa U yAPYXKemba MOCIoAaBala.
CoumjanHu napTHEp Ha TPXKUINTY pajia ¥ KaluTaia jecTe U JpxKana, jep je u
OHa BIIACHHK KanuTana (Ip>KaBHe CBOJUHE) TE CE ca T€ MO3UIIH]E jaBJba MHOTHM
3aI0CIICHUM JIMIIMMA Kao rocioaasar (CrykOeHuInMa 1 HAMEII TEHUIIMa)
y ApKaBHUM opraHuma. [Ipeko HaBeIeHUX COIMjaIHUX apTHEpa, HajIIupe
paHO-aHTa)KOBaHEe HAPOIHE Mace (3aI0CICHN)’ U3paXKaBajy U apTHKYIIHIILY
(coumjanHO M MpaBHO) cBOje MHTepece. Ha Taj HauMH ce HajlIupe HapOAHE
Mace jaBJbajy M Kao TBOPIM M KAao aJpecaTH MpaBa: Kao TBOPLHU — IPEKO
HABEJCHUX COLMJAJTHUX TMapTHEpa M COLMJATHOT AMjajora 3aKJbydyjy
KOJICKTUBHE YTOBOpE O paay (Kao HajBa)KHMjE ay TOHOMHE IpaBHE U3BOPE );
Kao ajipecaTd — HOpMaTHBaHa CaAp)KUHA THX YTOBOpa JIeTyje OleT mpeMa THM
HCTUM 3am0CiIeHNMa U TIOCIO/IaBIMMa (erga omnes), Ha jeTHO] TEPUTOPHJU
iK'y onpehenoj Opaniu (3aBHCHO 01 BPCTE KOJIEKTUBHOT YyroBOpa). Y CBAKOM
ClTy4ajy, IpaBHa MTpaKca COIMjaIHuX apTHepa 00e30elyje boraTuju je3nuku
pernepToap Hero mITo ra cpehemo y je3nKy 3aKOHOJAaBIA HIIN Y TPABOCYTHOM
rOBOpY. Y OBOM IOCIIEAHEM BUILIE CE 33/Ip)KaBajy CTApUjH jJe3UYKH CIIEMEHTH
n apxan3Mu.®[Ipemza u je3suk cyaa Mopa OMTH pa3yMJbHB CBHM CTpaHaMa U
YUYECHUIIMMA y CyJCKHM MOCTYIIIIMMAa, He CaMo CyIrjaMa 1 alBoKaTiuma, Beh
u rpahaHuMa Koju Cy AUy y TIOTJIe/y paBa U MpaBHE TEPMUHHUOJIOTH]E,
Kako Ou M TH rpaljaHu MOTJTIM J1a YYECTBYjy y CYJACKHUM MOCTYILKMAa (Kao
TY>KUOIH, TYXKEHH, CBEIOIIH, BEIITAIN UTIL.).”

CorjaHO-eKOHOMCKY 3Ha4aj 3alolljbaBamka, paja u mpuBpehuBama,
Ka0 er3uCTCHIMjaTHUX U He3a00MIIa3HUX MUTamkba y CBAKOM APYUITBY U
y KHUBOTY CBaKOI' YOBEKa, IO ceOM MpEenopyuyje CHIVIECKH je3MK Kao

5 IIpema cratuctuukuMm noganuma Hamumonanne cimysx0e 3a 3anmouipbaBame, Hajehu
0poj paaHOAHTAKOBAHUX JbYIH (OHH KOJU pajie M KUBE OJ CBOT pajia) aHTaXKOBAHO je Y
(bopmu 3amociema Koj IociIoaBala, a MabK 0poj Cy MPeAy3eTHULM U JPyTe CaMOCTaJIHE
JIeTIaTHOCTH, TOJEOIPUBPEIHUIHN UT/. TO je JJTOrn4Ha mocieIuila YNbeHNuIe 1a Hajsehu Opoj
Jby Il HEeMa IMOBHHE WIIM APYTHX CPEICTaBa KOja O Ce MOTJIa KOPUCTHTHU Y IPELy3e THUIKOM
pazy, oJbOIPUBPEN U CIIMYHO, Beh jeJMHO YMMe PacIoiaxy jecTe BUXO0Ba 3[PaBCTBEHA U
pajHa cricoOOHOCT KOjy MOT'Y aHT'a)KOBAaTH KPO3 3aI0IJbaBaE KOJI OCJI0/aBaLa.

6 N. Viskovi¢, Jezik prava, ITRO Naprijed, Zagreb, 1989, str.41.

7 Hp C. Tabopomkwu, Jezux y npasy, Majcku mpaBHUYKH JaHU — [IPABO U je3uK, [IpaBHI
¢dakynrer y Kparyjesy, 2006, ctp.37.

29



Bojucnas Josanosuh, Henao buneyiay, 3Hauaj npesohersa ko0 mymauersa
npasHux Hopmu, Paono u coyujanno npaso, cmp. 25-46, XVIII (2/2014)

CBETCKH je3UK M Kao je3UK KOjHU je HajIPUCYTHUJU y HajIIUPUM HAPOIHUM
U paIHUYKUM Macama. Y XKHBOTY YOBEK c€ HE MOpa HHKaJa CPecTH, Ha
puMep, ca MpaBUJIMMa KPUBUYHOT [IpaBa, i MOpa C€ CPECTH, XTEO HIIN
He, ca MpaBUJIMMa OHUX I'paHa IpaBa Koja c€ TUYY HErOBOTI CTPYUYHOT
o0pa3oBama, paJHOT aHTaXKOBama 1 00e30ehnBama cpeicTaBa 3a )KHUBOT 110
OCHOBY paja (IpeIy3eTHHIITBO MIIH 3aM0CIICHE), OCUTYParbha y BE3H ca PajioM
O]l PA3JIMYUTHX COLMjaTHUX PU3UKa KOJU HEMHUHOBHO IpaTe paj Y0BeKa
(moBpeze Ha paay U BaH paja, npodecHoHaHe U Apyre 001ecTH, CMPT) UTA.

Iopen pedeHor, rope HaBEJCHO O 3Ha4Yajy COLMjATHHUX IapTHEpa U
HBUXOBE YJIOre y CTBapamy ay TOHOMHOT MpaBa, yryhyje Ha eHIJICCKH je3UK Kao
HajIPUCYTHHU]H y OBOM IpaBy. JIOMMHAHTHH je3UK COL[UjaIHUX TapTHEpa Ha
MehyHapoJHOM IUIaHy U 'y MeljyHapoHOM IPAaBHOM )KaproHy jecTe eHITIECKU
jesuk. Ha mpumep, mpu MeljyHapoaHOj opraHu3anmju paaa, Kao HajBayXKHUjEM
TBOpPILY Mel)yHapOJHOT paTHOT IPaBa, y OPraHU3alluoOHOM H Oy HKIIHOHATHOM
CMUCITY, KJbY YHU IIPUHLIUI j€CTE IPUHIIMIT COLIMjATHOT TApTHEPCTBA, OJHOCHO
Tpunaptuima, Melhy mpeacTaBHHIMMA 3eMalba WIAHUIA. 3eMJbe YJIaHHIE
MPENICTaBIba]y JEJEeTaTH 3aMoCciIeHUX, MocIoaBana u apkaBe (MPUHIUIT
TpUnapTusMa), Mel)y KojuMa ce BOJIHU, Y OKBHpY oArosapajyhux oprana u
TeJa, COLMjaTHH JMjAJIOT Ka0 HAYMH ycarjiallaBama CTaBOBa, JOHOUICHA
onpeheHnx akara, pemaBama criopoBa WUTH. JloHeTH akTh (KOHBEHIIH]E,
MpenopykKe U APyrH akTH), Kao U3BOPH Mel)yHapOHOT paJHOT MpaBa, MUIIY ce
y OCHOBH Ha EHIJIECKOM je3UKY, MaJia Ce IPEBOJIC U Ha JIpyTe je3rKe. Y Halloj
3eMJbH, HAaKOH yCBajama (paTuduKaIije) HaBeIeHnX akata (M3BOpa), 3aKOH
0 paTudUKAUjH CAAPKK TEKCT aKTa Ha EHIJICCKOM U Ha CPIICKOM jE3UKY.

Jasbe, HajcTapuju KOPEHHU 3aKOHOJABCTBa O MpuBpehuBamy U paxy
cpehy ce y Enrneckoj y nmouetky XIX Beka.® To je u pa3yMJibHBO, jep je
y EHrieckoj 3amouesna MHIYCTPUjCKAa PEBOJIYIIMja M JIOILIO 10 HajOpker
HHIYCTPHjCKOT Pa3Boja, a MITO jeé OMOTYNHIIO M 10jaBy Mpeny3eTHUIITBA,
WHAYCTPHUjCKUX paJHUKA M Hajpa3BUjeHHUjEr paaHUUIKOr mokpera. OBoO je
ZI0BEJIO JI0 IIPBOT AP>KaBHOT HHTEPBEHIIMOHU3MA y 00JIaCTH IPEIY3e THUIITBA
W 3amnolubaBama pajgHuKa. MHTepBeHIMOHHM3aM je y3HyheH cHarom
PagHMYKOT MOKPeTa M paJHUUKUX peBonyuyja. Ilo yraeny Ha oBaj, kacHuje
ce M y IpyTHM 3eMJbaMa jaBJba JIp)KaBHH MHTEPBEHIMOHU3AM y MOTpeOn
peryiucama OIHOCa Ha TPKUIITY pajia 1 kanuTana. CeMm pedeHor, Enrnecka
je jenHa on HacTapujuXx 1 HajBehux KonmoHujamHuX cuia. Kojgonujanne cuie
CY YBEK TEKXMJIE Ja CBOjJUM KOJIOHHjaMa M HHMXOBOM OKPYKCHY HAMETHY
COTICTBEHH j€3WK W COCIICTBEHO IIPABO, T U je3UK MIpaBa, Kao Hajadue u3pase
LHUBHJIM3AIUjCKO-KYJITYPHE TPEBIIACTH.

8 Bume o Tome: A. Eggebrecht et. al, Povijest rada, Graficki zavod Hrvatske, Zagreb,
1987, str.141 i dalje.
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HakpajyncaBpeMeHHITpoLIeCHTIIO0AIN3al 1] e N NHTEPHAIIMOHATH3AIIH]e,
a ca TMM Y BE3M U MUTamka Be3aHa 3a CI000IHO KPeTame Jby/I1, KauTania,
poba u yciora, 3anonbaBama 1 TM0JI0Kaja 3aIoclieHUX, ca CBOje CTpaHe,
00e30el)yjy Benrke mpocTope 3a MHITyTEe EHIJIECKOT je3nka y mpasy. [IpBo,
CBa OBa NMUTama HEMOCPEIHO WHTEPECYjy HajBaKHHje MehyHapoaHe H
peruonanne Mehynpkasue opranmszamuje (OpraHu3amnujy yjeaIumbeHUX
Hanuja, MeljyHaponny opranu3zanujy pazaa, Caser Espome, Epporicky
YHH]y U JpyTe), @ KOJ OBUX OpraHHu3aluja CBOje JOMHHAHTHO IPHUCYCTBO,
Kako je Beh pedeHo, MMa eHTJecKH je3uk. Hamme, ynmpaBo 3axBaspyjyhu
CB0jOj TpaAuIlMoHaaHO] HajgMohn EHrecka, aiau apyre CHaXKHE JAp)KaBe U
KyJIType (amepuuka, (paHIlycka, HeMayKa), 3HauajHO yTUYY Ha O0JTHKOBaHE
Mel)yHapoIHUX 0JJHOCA, @ TPUTOM Ha YIOTPeOy HUXOBUX je3UKa y TPABHOM
00JMKOBamy THX OFHOCA. 3aTO, HHjE YyJ0 IITO je, y IPBOM Pe.y, TJIaBHH
pajHM je3UK KOl HaBeIeHUX Mel)yHapOIHUX OpraHu3allMja — HIJIECKH je3UK.
JIlpyro, HaBe/ieHa MUTaka Cy HAJTCIIHE TIOBE3aHa ca IPUBPEIHUM U PAJTHUM
MIpaBoOM, jep Cy OBE IpaBHE TpaHe HaBeICHUM MU TabUMa HajOJTKe, OMHOCHO
HajOJIMKE CY CBAKOJHEBHOM MPO(GECHOHATHOM pajy Kao MPeTHOCTaBIH
’KMBOTA M0jeINHALIA U OTICTAHKY JPYIITBA. 3aIIpaBo, pajiy ce O eJIEMEHTAPHUM
JBYJICKUM Tj. COIIMjTTHO-CKOHOMCKHUM MPaBHMa, Ka0 YHHBEP3ATHUM IIPaBUMa
KOja Cy y OCHOBHM Jie(pHHICAaHA YHHUBEP3aTHUM MMPABHUM aKTHMa HaBEICHUX
YHYHUBEP3aJIHUX U PErHOHATHUX MehyapKaBHUX OpraHu3amuja.

3Hauaj npeBoljema y TymMauemwy nmpaBa

(1) HenBocmuciieHo ce Moke pehu 1a je Hadeno 3aKOHUTOCTH (pyHIa-
MEHTAJTHO Ha4yeJIo CBAaKOT MPABHOT MopeTka. KoHCTaHTHO je mHTepecoBame
3a OBUM Ha4eJIoM, T€ HEe YyJ{ OrPOMHA MpaBHA KHHKEBHOCT Pa3IUYHTOT
KapakTepa, o0MMa U HaMeHe, Kao 1 00uJbe caBeTa O TOMe LiTa Tpeda Jia ce
YUUHH J1a OM 3aKOHUTOCTH OWJIO BHIIE a HE3aKOHUTOCTH Mambe.” Y MpaBHOj
JUTEPATypy MOTY C€ CPEeCTH MHOTOOpPOjHU M3pa3numMa 3a 3aKOHHUTOCT (y
(paHIIyCKOM je3UKY KOPUCTH ce ped ,,1égalité”; y eHTIecKoM 1 aMepUiKOM ,,le-
gality”, ,,rule of law”, ,,government under Law” u ,,due process”; y HeMauykoM
,Legalitdt”, , Rechtsstaat” u ,,Gesetzmaessigkeit™; y mmanckom “legalidad‘;
y uranujanckom “legalita‘’; y pyckom “3akonnoct” utn). HaBenenu nspasu
KOjUMa c€ O3HauaBa Haueslo 3aKOHUTOCTH HEMajy YBEK UCTO 3Ha4eH-e, Beh
cajpke y cebu pa3innunTa noceOHa 3Ha4YeHha M BeoMa (hpiHe HUjaHce Koje UX
NPAKTHYHO YNHE PA3IIUIUTHM, T€ CE CTOTa MOT'Yy Pa3JIMKOBATH U Pa3/IBOJUTH
n3pasu 3a onmTH mojam 3akoHuTocTH (1égalité, Legality, Legalitét, Gesetz-
maessigkeit, Legalidad, legalita u 3akoHHOCT) 071 TOCEOHMX M3pa3a 3a HEKO O]

9 1. Mutposuh, Haueno sakonumocmu, Ananu [IpaBHor paxynreray beorpany, ronnaa
LII, 6p. 1-2,2004., cTp. 56.
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BHUIIE Pa3IMUNTUX 3Ha4Yea Havena 3akonnToctu (Rule of Law, Government
under Law, due process, Rechtsstaat). ctakayhemo jomr ga yecTo HE UCTH
M3pa3u 3a 3aKOHUTOCT HEMajy MCTO 3HAYCHE, IITO JIOBOAH JI0 IPUMEHE,
OJTHOCHO ymnoTpeOe, yoOn4ajeHe TSpPMUHOJIOTH]E, KOja YeCTO HE O3HauaBa
HUjeHO OJ] INIABHUX 3HAUCHa Hauesla 3aKOHUTOCTH. '

3Hauaj 3aKOHUTOCTH U Ca TUM y Be3W TyMaueka U IpeBohema mpasa,
MOJKE ce carjielaTh M ca Tayke MoTpede yuiamemha U KacHUje YJaHCTBa
y EBponckoj yauju (EVY). IlocToju HEONXOAHOCT HCIyBeHha onpeheHnx
KpUTEPHjyMIMa aJIi U CIPOBOlee ImpaBHe Jieruciaruse EBporcke yHawmje, jep
CBaKa JipykaBa KaH/IM/IaT 3a yUJIalkehe U WIaHHIIA je y 00aBe3U XapMOHHU3aIHje
CBOT IIpaBa ca MPaBOM acquis communautaire, OGHOCHO TIPUMEHE MpaBa 1
obaBe3a Koja mpor3uia3e U3 MPUMAPHKUX U ceKyHmapHux u3Bopa EVY. Peueno
ymyhyje Ha 3akJpy4ak Ja je mpeBohere MpaBHUX HOPMH, ca CTpaHOT Ha
MaTepHH je3UK, PBHU KOPaK y MPaBHJIHOM pa3yMeBamy M TyMadyewy IpaBa
HAMUCAHOT HA CTPAHOM jE3HKY.

(2) O Tymauemy 3amouumemMo nojazehn ox ctaBa Emuima betunja
(Emilio Betti) u gepuHuIMje XepMEHEYTHKE KAa0 Hay4YHE TUCIHUILIINHE
Koja ce 0aBM TyMaueHmheM Kao BELITHHOM pa3yMeBarba HEKOT “00JMKa Koju
caJipyki CMHCA0” M OTKPHBamba HEroBor 3Havema.!! Takole, moTpedHO je
cnomenytn U Opuapuxa lllnajepmaxepa (Friedrich Schleiermacher) xoju
je cMaTpao Jia je 3ajaTak OHOra KOju TyMauu Jla Ce y)KMBH y CBET ayTopa
U J1a CIIO3HA UMITYJIC U3 KOjer JIeNo HAcTaje, Kako O MOrao Ja pasjiukyje
INIaBHE W CIIOpPENIHE ayTOPOBE MHCIH & CBE Ca IUJbEM Jia KPO3 CallpiKajHy
aHaJIN3y TEKCTa CTBOPH ofpeleHu Bua caocehama peMa ayTopy v ’berOBOM
CTBapaJlaukOM MHIIIbCHY.'?

C o03upom ma cMo Kao 3aatak ymeha Tymadema HaBeIl OTKPHUBAHbE
HCTHHCKOT CMHUCIIa HEKOT BUIIIECMHUCIICHOT TeKCTa, HaMmehe HaMm ce MUTame Koja
je To MHCTaHIa Koja oapehyje nmira mpeacTaBjba HICTUHCKH cMuUcao. MHcTaHa
HaM je moTpedHa ¥ Kako OW MOTJIH J1a Pa3Iyd4uMO MPaBU CMHCA0 TEKCTA OJT
OHOTa KOj! TO HHUje, T¢ je cTora [1IaToH mox HHCTaHIIOM TIOIpa3yMeBao OHO
HITO je IECHUK MUCIINO KaJa je ofpeljeHe CTHXOBE cacTaBJbao, OIHOCHO OHO
LITO je CBOjUM CTHUXOBHUMa HaMmepasao Jia kKaxke. CaBpeMeHa XepMEHEY THUKa
TEOpHja TO Ha3MBa TEPMUHOM ayTOPOBE MHTEHIIH]E.

XepMmeHneyTHKa mpaBa, kao ymehe Tymauema mnpaBa, o3HauaBa
HOPMATUBHU CaJpXaj KOjU ce TyMauyu MPaBHUM apryMmeHTuMa. Tymadyeme

10 Ibid.

11 E. betu, Xepmeneymuka xao onwma memooa 0yxoenux nayka, KisnxeBHa 3ajeIHUA
Hosu Cag, 1988., cTp. 11. .

12 S. Hrnjez, Subjektivitet i tumacenje u Slajermaherovoj hermeneutici, Arhe, 2010.,
vol. 7, br. 14, str.179.

13 W. Heperuh, /a au nam je xepmeneymuxa yonuwme nompeduna: [lriamon o ymehy
mymauersa, unosoduja u gpymrso, 2011., cTp.216.
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MpaBHUX HOPMH MOYKEMO JIa carjielaMo U KpO3 CYJCKY PETOPHKY ajld He
caMo Ha HaYWH M3pakaBarma MPaBHOT caJipikKaja TOBOPOM Beh M Kao HAYMH
TyMaueka [paBa moceOHo 300T BaYXKHOCTH KOJy Y MPaBy HMa apryMeHTaI1ja
KOja je 3aCHOBaHa W Ha Tymauemy npaBa. CroHa u3zMel)y HOpMaTHBHOT
MPaBHOT CaJipXKaja ¥ CTBAPHOCTH Y K0joj OM Tpebaso Ja ce HOPMATHUBHO
MIpaBO OCTBApYje, IMPEACTaBIhA TYMaUCHE TOT CaaApKaja Koje j€ YCIOB FheTOBOM
MPaKTHYHOM OCTBAapHBATGY.*

W3 no capa cBera MOMEHYTOI MOKEMO Ja 3aKJbyUHUMO /1a TyMauckhe
MpeICTaBJba MPOIIEC M BE3y OHOTa KOjH je HOCHJIAIl Heje U OHOTa KO je
TyMau¥ Ha Ha4¥H IITO CE ca MPeHOocoM opel)eHOT caapxkaja, OAHOCHO HJE]e,
TpeOajy Co3HaTH ¥ M3a3BaTh UCTH caJipiKaju OZHOCHO ucTe uaeje. Hajuemhn
nocpeHUK u3Mel)y HocHola Heje U OHOTa KO TyMadu MPEJICTaBIba je3UK.

[locnenmux mepeceTak ToANHA TIOCTOJH HJIgja yjeINbeha eBPOTICKUX
3emMaJba JIOK ca JIpyre CTpaHe OCHOBHO OOEJIeXKje CBETa y KOME KUBUMO
IPEe/ICTaBIba II100aIn3aIyja, Te e MOKE MOKPEHY TH MTUTake MelyapkaBHOT
CrIopa3yMeBama, Mojl YUMe MOKEMO JIa TI0JIpa3yMeBaMo U MPOoIieC TyMadyeHha
IPaBHUX HOPMH.

Takohe, Hamehe Ham ce u muTame 0 MoryhHocTH na MehynpxkaBHO
CTIOpa3yMeBamke HEU30CTABHO BOJIM Ka XapPMOHM3AIIM]H PA3JINKa, T€ Y KOjoj
MEpHY Ta CBEHTYaJIHA XapMOHHja pa3jiuKa MOXe Jia MPeJCTaBba CTAaOUITHY
WM TPajHy TBOPEBUHY."

TMocmatpajyhu Tymauerme U3 yria mpaBHE HayKe, OHO MPEICTABIbA
HajBOKHH)H JC0 IMpoIieca ca3Hama IMpaBHe HOPME, TOK 0e3 Ipolieca ca3Hamba
IpaBHE HOPME HEMa HU [TPUMEHE HCTE, jep He MOCTOju MOryhHOCT enoBama
Hopme. Hopma npezictaBsba mpaBuiio o noHamamy Koje je ynyheHo Ha JbyICKY
CBECT W BOJBY, a J1a OM TIpaBHa HOpMa MOTJIa Jia JIeNTyje Ha OHOTa Ha Kora je
ynyheHa, MPBEHCTBEHO je MOTPEOHO J1a ce 3a by ca3Ha, Ia TEK TaJa ce MOXKe
OYCKMBATH JICTIOBAE Y CKa1y Ca FbOM, OCHM aKO HE IOCTOjH BEHO KpIIeHe.'¢

TyMaueme MpaBHUX HOPMU MPETXOHM Pa3yMeBamy Ha HAYKH IITO Ce
TyMauewme JAeQUHUIIe Ka0 OTKPHBAhE 3HAYCHA, OTHOCHO CMHCIIa MPaBHE
HOpMeE (TyMaueme je 1oBohee 710 pa3ymeBama).!’

MoskeMo Ja 3aKJbyYMMO J1a OM HopMa OuJiia MPBUITHO Ca3HATa IOTPEOHO
je aa mpBeHCTBEHO OyJie jacHa aJid 1 MPAaBIITHO IIPOTYMadeHa, a rmojcerunhemo

14 M. Hanaxnuu Hdedrepnapesuh , Cyocka pemopuxa: apeymenmayuja y ciyxcou
xepmeneymuxe, IlpaBHa mucao, 6poj 3—4/2012, ctp. 7-8.

15 M. Casuh, Xepmeneymuka u uHMEPKYIMYPAIHO CROPA3YMEBARE ) ENnoxu
enobanuzayuje, dunozoduja u gpymrso, 2011, ctp.4.

16 P.Jlykuh u b. KomryTtuh, V800 y npaso, [lpauu paxynrer Yausepsureray beorpany,
2007, cTp. 259.

17 C. BoBan, Tymauere npasa kao 6pedHO8AIbe HA OCHOBY KOHMEKCMA — NPULO2
KOHCMPYKMuUHoj meopuju mymadersa, Ananu IIpaBHor dakynrera y beorpany, ronnHa
LX, 1/2012., cTp.84.
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Jla CYHITHHY IIpaBHE HOpME TPE/ICTaBIba BEeHO 3HauCHe. Y Cllydajy Kajua ce
HOpMa He IPOTyMa4yH Ha IpaBHJIaH HAYMH MOYKEMO Ja TOCTABUMO MHUTAHkE
KOja ce OHJa HopMa IIPUMEbYje, jep Taja ce He IPUMEHYje H3BOPHA HOpMa
Beh Heka cacBUM ApyTa Koja Moryhe fia u He MoCTOjd, AOK Kao MOCICAHILY
MO’KEMO J]a UMaMo HeaJleKBaTHY IPUMEHY IpaBa.

Tymademe mpaBHUX HOPMHU MOXKEMO J1a carjiieJlaMo U ca CTAHOBHIITA
TyMauema O]l CTpaHe IpKaBHUX OpraHa MU MpaBHE CTPYKE, OTHOCHO HAyYHOT
Tymauema. Kana je ped o 1pkaBHUM OpraHuMa MOKEMO J1a Pa3iIHKyjeMo J1BE
BPCTE TyMadema i TO Ay TEHTUYHO TyMademe (Kaj1a 3aKOHOAaBall TyMadH CBOj
3aKOH) U CYACKO TyMaueme. [lorpebHo je ucrtahu na je rymaueme moryhe n
O CTpaHe HeAP)KaBHUX OpraHa ajli OHa HeMajy HUKaKBY 00aBe3HY MpaBHY
CHary, 3a pasjIuKy O Jp>KaBHUX OpraHa Koju umajy oapeheHy oGaBe3Hy
nmpaBHy cHary, y Behoj wnm y Mamoj Mepu.' Mako axmenat pama uehe
OWTH Ha IPYTUM HAUMHMMA TyMauerwa, ToMeHyheMo 1a mopes MOMEeHYTHX
TyMadema Koja cranajy y TymMauema MpeMa HU3BOpY, OJHOCHO CyOjeKTy
KOjU BPIIW TyMadere, II0CTOje U TyMauema IIpeMa HaYuHY, a Ty MOXKEMO
Ja Pa3IuKyjeMo: je3UYKO, IpaMaTH4KO; JIOTUYKO; IHJbHO; UCTOPH)CKO;
CHCTEMATCKO U YHOPEIHO TyMaueme."”

[Noctynmak Tymauema OFHOCHO YyTBphHBama IPAaBHOT 3HAUYCHA
3an0Yukbe YTBPYUBAKHEM TAUHOT 3HAYCHA CXOJHO ‘‘3aKOHUKY 3Ha4YeHma’,
MPEeLH3HHjE PEUCHO, 3aIOUNHE O]l YTBphUBama je3nYKOr 3HaUeHa. Jesnyko
3HAYCHE MOKE OMTH jacHO (ped y HajIIupeM CMUCITY) UK HejacHO. BakHO
je TIOMEHYTH Jia je Ol BEIMKE BAXXHOCTH jE3MYKO 3HAUCHE€ HOPME jep Of
TOTa y 3Ha4ajHOj MEpH 3aBHCH pe3yiTaT TyMadewma. Jla Ou ce yTBpauio
[paBo 3HAa4YeHE HOPME, MOpa ce U3BPIIMTH yrnopeheme umelhy jesnukor
3HaYeHa HOPME U IIPABOT 3HAYEHa KaKo OM ce YTBPAMIIO Ja JIN Ce TIOMEHYTa
JIBa 3HaYCHa Cllaxy WK pasunaze. Kaja ce ciaxy, Tymaueme ce cMaTpa
3aBpILICHUM, JIOK y CIy4ajy KaJa ce He ClIaXy, Y U3BECHUM CiydajeBuMa
MOCTYTIaK TyMa4erha Ce HacTaBJba UCIPaBIbAHEM je3UUKOT 3HAYCHa TPABHUM
3HauemeM Hopme.?’

Jo cama cmo Beh HaBenu Ja je3UYKO 3HAYCHE JOOMJEHO Je3MNUKUM
TyMadyemheM MOoKe OUTH jacHO uik HejacHo. IloTpe6Ho je nctahum na jesnyko
3HAYCHE JJ0OMjEHO je3NIKUM TyMaueHheM, Y PETKUM CITydajeBIMa, HOTITYHO
jacHo u oapeheHo, ¥ Taja He MOCTOju MoTpeda 3a JI0IATHUM pa3jalllbehuMa
u OmmxkuM oapehuBamuma. Kana je jesmuko 3Hauee TOOHjEHO je3UIKUM
TyMauemheM HEjaCHO TaZa Ce MOpa paszjallkbaBaTH JPYTHM CpPEICTBHMA

18 Ibid, cTp.262.-263.

19 B. Yejosuh, Kpusuuno npaso - onwumu u nocebnu oeo, Jlocuje, beorpan, 2006.,
ctp.171-173.

20 C. boBan, Tymauere npasa Kao 8pedHO8AIE HA OCHOBY KOHMEKCMAa — NPUioe
KOHCMPYKMUBHO] meopuju mymadersd, op.cit., cTp. 267.
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TyMauema, YUMe Ce UCTOBPEMEHO YTBphyje U MpaBHO 3HauUCHE HOpME. Y
THUM OKOJIHOCTHMA C€ ITOJIa3M Of] y3pOKa KOjH CY JOBENIH J0 HEjaCHOCTH
MpaBHE HOPME KaKO OU ce OTKJIOHWIIA HITK N30eriia HejacHOCT. bes ynaxkema
nyOsbe y OBy mpoOiemMaTuky, moMmeHyhemo jom na y TeopHju MOCTOjH TpU
pasnu4nTa 00JIMKa HEJaCHOCTH | TO: TIPBH OOJIMK MOCTOjU Ka/1a IPaBO HHUIITA
HE MpeIn3upa 0 OHOME 0 YeMy Ou TpebaJio 1a perymuiie (IpaBHa Mpa3HuHa);
JIPYTH OOJIMK je “OeCMHCICHOCT HOpME™ a TO je KaJjia IpaBHa HOpMa Hema
HUKaKBO 3HAUCH-E OTHOCHO Ja C€ HE MOKEe OTKPHUTH caJpkaj KOjU ce ca ’boMe
nckasyje; Tpehu o0nuk je HeoppeleHocT, mTo MpeacTaBba Cryyaj Kajia mpaBo
MMa BHIIE 3Ha4YCHa, a IPUTOM CE HE 3Ha KOjH je o1 ibuX TadaH. CrieriuduaHocT
Heonpel)eHOCTH oryesia ce y HeCaBpILICHOCTH je3uKa 1 yoTpeOu HeoapeheHnx
nojmosa.’!

(3) [orpemHo mpeBoheme MpaBHE HOPME, HAINMCAaHE HA CTPAHOM
je3UKY, BOIU U HbEHOM IMOTPEUTHOM TyMadewy, pa3yMeBamy, HealeKBaTHO]
MMIUIEMEHTAlUjU y YHYTpPalllbeM HIpaBy M MHOTOCTPYKHM JaJbUM
HEeTaTHBHUM KOHCEKBEHIIaMa y TIPaKCH CIIPOBOlerba UCTe.

Mo caga cMo Beh Mornu 1a yBUAMMO J]a TyMadee MPeCcTaBiba jejaH
0J1 OCHOBHHX M KJbYYHHX acleKkara y mpasy, IPBEHCTBEHO 300r oTpede 3a
TaYHUM pa3yMeBambeM IpaBHe HopMme. Beh cmMo HaBenu 1a y mponecy cTBapama
yjenumwene EBporie, moctoju obaBe3a CrpoBoljera MpaBHE JETUCIATHBE
EBporicke yHuje, Te je cTora o U3y3eTHOT 3Hauaja TauHO MPeBolerbe MPaBHUX
HOPMHU ca cTyX0eHUX je3rKka EBporicke yHUje Ha CPIICKH je3HK, jep TPeIIKe
y TIPEBOAY NMPaBHUX HOPMH, KAaKO CMO HAIlpel PEKIIH, MOTY 1a JOBEAY 10
JIpyradujer 3Ha4ewa Te HopMe, OJIHOCHO, JIOBEJIO OM J0 Tora Ja ce U3BOpHA
HOpMa He TpUMeHH, Beh 1a ce IPUMEHH CacBUM HEKa Ipyra Koja MOK/Jia 1 He
MOCTOjH, JOK KA0 332 BEPOBATHY IMOCIEIUITY MOKEMO J1a UMaMO HeaIeKBaTHY
MpUMEHY IpaBa.

3a mpeBolere MpaBHUX HOPMH MOTPEOHO je MaTH J0aTHA 3Haka U
MPEeTXOHA HCKYCTBA U3 ITPpaBHE 00J1acTH, HOCEOHO Kaja ce MPEeBOJIE IEIOBU
TEeKCTa KOjU caJpiKe 3HaueHha Koja HUCY yOOMYajeHa MITH 4aK He MOCTOje y
CPIICKOM je3UKY, PEIU3HU]je PEUCHO, KaJla HUje Moryhe T0CI0BHO PeBeCTH
onpeheny nmpasny HopMmy. [IpaBHa TepMuHOIOrHja canpu oapehene jesnuke
cnenu(pUIHOCTH KOje MPEeBOIUIIAI] MOpa Jia TIPero3Ha Kako Ou ce m3beria
MOTYRHOCT MOT'PENIHOT NpeBoljerba MpaBHe HOpMeE, MTO OU CACBUM U3BECHO
JIOBEJIO U JI0 KACHH]ET MOrPeIIHOT TyMadewa. [loceOHa naxkma Ou ce Tpedaia
0o0paTUTH Ha TIOJMHOME, OJTHOCHO peYH KOje MMajy BHWIIE 3HaueHa, jep ce
I'PEIIKOM MOYKE KOPHCTUTH JeTHO 3HAUCHHC PEUH JIOK je Yy TaTOM KOHTEKCTY
MOTPEOHO KOPUCTUTH HEKO JIpyraduje 3Hauewmhe. CIMYHO je U ca CHHOHUMUMA,
KOjH ce€ He MOTY YBEK KOPHUCTHUTH, HaKO O OmiIo “y ayxy je3uka’, jep y
JaTOM KOHTEKCTY, CHHOHHM jeJHE PeUH ca IPYTUM peurMa MOKe J1a TPOMEHU

21 Ibid., cTp.269.-270.
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3HaYyee MpaBHe HOpMe. HecropHo je 1a Ou ce ca jaCHUM IPEBOIOM OJIaKILaJIo
pa3zymeBame 3HauCHha MPaBHE HOPME.

I'pemike y mpeBoAy WM OYHMTE OMAIKE CE€ MOTY TOJIEPHCATH
(MTHOpHCATH) CaMO y CIIy4ajy a OHE He YyTUYY Ha CaJApKUHY HOPME OTHOCHO
Jla He HApyIIaBajy pa3yMeBame ofipeljeHe enHe U HAPABHO J1a HEe TOBEY
TyMaua y 3a0iyay. 3a mpuMep MOKEMO Ja y3MeMO TOT'PEIIHO MPEBE/ICH
npezyior (moMohHa ped y MOp(OJIOIIKOM CMHUCITY) IITO CE MOXKE TOJIepUCaTh
y cydajy yKOJHMKO C€ 10jaBJbyje Y TAKBOM KOHTEKCTY Jla CE jaCHO MOXKE
YBUJIETH Ha KOje 3HAYCHE CE OJJHOCH, aJIH aKO MOT'PEIIHO MPEBECH MPEJIoT
Meba MOTIYHO 3HaYCHe MPEeBo/ia OHJIa j€ TaKaB MPEBOJI HEPUXBATIEUB. Y
MPUJIOT IOMEHYTOM, U3/BajaMo cieaehu mpumep:

Any person who shall maliciously and willfully discharge a firearm
at an inhabited house, occupied building, ... is guilty of a felony, and upon
conviction shall be punished by imprisonment for seven years.

Csako nuye Koje 3M10HAMEPHO U C8ECHO YNOMPeOU Opyicie Y HACebeHO]
Kyhu, nHacemenoj(3auzemoj) 3epaou, ... U3BPUIULO je KPUBUUHO 0el0 U NOCle
ocyoe, kazHuhe kazsHom 3ameopa 00 cedam 200UHA.

Ha oBoM npumepy ce Moxke carjieaTu NorpemaH mpeBos MpeBoIuona
KOjH Cy MOT'PENIHO MPOTYyMaYUIH PEAJIOT y ciiesicheM neny pedeHule disc-
harge a weapon at an inhabited house. OHY Cy TO IPOTYMAYHITH U TIPEBEITH Ja
Ce paJik 0 yrnoTpeOu opyKja y HaceJbeHOj Kyhu. Y OpuruHaIHOM EHIJIECKOM
3HAYCHY TO YCTBApHW MPEACTaBIba Ja OPYKje KOje Ce KOPUCTHIIO je OUIio
yCMepeHo Ha Kyhy, oqHOCHO 11a Kyha mpeacTaBiba o0jekar Hamaaa. MoskeMo
Jla YBUJMMO J1a j€ 3a TauaH U jacaH MPEBOJ MOTPEOHO Jia MPeBouIal] uMa
y BUAY HEKOJHMKO (pakTOpa MmoyeB oA JEKCUYKHX, TPaMaTHUYKHX, CTUICKHX
utn. >

[MoTpeby 3a mnpeunu3HUM (je3MUYKHUM) TyMadyeHeM MOXKEMO Ja
carjiesaMo Kpo3 mpumep cieneher craBa cyna: HOIHOCHIIAL] 3aXTEBa je Celleo
y ayTOMOOWITY CBOT IpHjaTesha Ha MAPKUHTY U Taja je 300T eKCIIo3uje
ymajpada 6mo mospeheH. M3 pasiora mrto je Bo3ad OO OCHTYpaH, Kako je TO
U nipenBul)eHO y 3aKOHY 0 IPYMCKOM cao0Opahiajy, 3a moBpe/ie Ipoy3pOKOBaHe
Ha yTy. Cyn je cMaTpao Ja NapKUHT HUje OMo MyT, jep myT npensuba na ce
ayToMoOmITH Kpehy Ty mbera 10 OJpeIuIiTa, CTOra, APYIITBO 32 OCUTYParbhe
HUje OUJIO Iy»HO JIa MCILIATH MOJUCY OCUTYpPamba, jep TYKHJIAIl H1je OO
noBpehex 300r ynorpede ayromoduia Ha myTy.>

22 M. Bazlik, Common errors committed in translating (not only) legal documents, Brno
studies in English, volume 35, no. 1, 2009. ctp.13-14.

23 Ibid.

24 UK Parliament - House of Lords, Judgments - Clark (A.P.) and Others v. Kato,
Smith and General Accident Fire & Life Assurance Corporation PLC Cutter v. Eagle Star
Insurance Company, npey3seto ca: http://www.publications. parliament.uk/pa/ld199798/
1djudgmt/jd981022/clarke01.htm, 05.04.2014.
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Beh cMo ncTaknu na ce HeKe Tpelike y NpeBoAY WM OYUTE OMAIIKe
MOT'Y TOJIepHCaTH (MTHOPUCATH) CaMo y CITy4ajy J1a OHE He yTHUY Ha CaJIpyKUHY.
Kao mpumep MoxeMo /1a HaBe1leMO U3BOJI U3 MaTUYHE KEBbUTE PO)EHUX KOJU
CaJipK¥ CBEra HEKOJIMKO 3HayajHO (PyHKLIHMOHATHUX AEJIOBa MAaKO Caap:Ku
JI0CTa ToJlaTaka, Kao MITO Cy: HMe U Ipe3nuMe 0co0e Ha YHje HMe e U3/1aje;
JaTyM U BpeMme pol)ema; MecTo M ONIITHHA pol)emba; Ap)KaBJbaHCTBO; HMEHA
pOANTEIbA U HUXOBU OJIMKY TIONAIM; HAKHAJHM YIUCH U 3a0elielike U Ha
Kpajy uMe U noTnuc Maruyapa. [locmMaTrpano U3 je3n4Kor yria, CBU eJIeMEHTH
MMajy UCTH CTaTyC OJTHOCHO OHM IpENCTaBJbajy MeHUYKe (ppase, OpojeBe
u uMeHa. ['pelke y MMeHy 0co0e Ha YHje UMe ce u3jiaje, y 1aTymy polherma
WM y IMEHUMa PoJuTesba MPEACTaBJba 3Ha4ajaH MPOMYCT, 3a Pa3IuKy O
rpelike y UMeHy MaTiyapa Win HeKe Ipyre rpemke u3 Gpopme odpacua. OBum
MPUMEPOM CMO XTEJIH Jla YKaKEMO Ha I'PelIKe Y TPEBOY HII Y TyMaueHy
KOje MO’KEMO Jia TPYIHILIEMO y TPEIIKe BUCOKOT PU3HKA U T'PEIIKe HUCKOT
pu3uka.”

IpeBoanoIM TOKOM PEBOAA MOPaAjy 1a Oyy KOHCTAaHTHO CBECHH J1a
y BEJIMKOj MEpH, HAao4uuTiel, 0e3a3jieHe Tpelike MOry Jla UMajy 3HadajaH
yTHIIa] HA KaCHUje TyMaueme npaBHe HopMme. CTora je moTpeOHO YIOKUTH
JI0CTa HAIopa Kako JI0 Tora He Ou JIOIIJIO.

[loTpeGHO je crioMeHyTH /1a ce Y TIOCIEq-E BpeMe CBE BHIIIE KOPHCTE
ayTOMAaTHU30BaHH CHCTEMU 3a MpeBolee KOji Cy 3aCHOBAHU Ha TIpeBOhemy
IyTeM UHTEpHET cepBuca (online web services), IPBEHCTBEHO 300T lbUXOBE
JOCTYITHOCTH U jeTHOCTaBHE yroTpeode. Mako pesynratu aHanm3e BeO cepBuca
3a IPeBOhee OCIUIINPA]y OJ1 ,,CMEIIHO JIome” JI0 ,,0rPOMHOT ycIiexa” MOKe
ce pehu Aa je BUXOB MPBEHCTBEHU IMJb JIa C€ TIOCTUTHE pa3yMHO Ao00ap
KBAJIUTET, MaJla HaM Cce OHJIa HaMehe nmuTame mTa Ta9Ho MoIpa3yMeBa ojaM
“mobpor kBasntera”. HecriopHo je 1a Ou ce uaeHTH(GUKAIH]jOM ClIaduX Tayaka
MOTJIO AONPUHETH KBAIUTETHHjeM yHamnpehemy nmpeBohema mocebHO ca
MopoJtomike Tauke rieanumnTa. >

Hajpacnpoctpamennju ayToMaTH30BaHA CHCTEMU 3a TIpeBolembe je
I'yrn npeoxunar; (Google translate), mpBeHCTBEHO jep je OecriaTaH BeO
CEepBUC, a IPUTOM HYyIU IpeBoheme (ca) U Ha je3uKe KOju CY y Mamb0j Mepu
pacripoctpamenn. Ha y3opky ox 200 peuenuna (100 kpahux u 100 qyxux)
aHaJIM30M NPOo(eCHOHATHUX MPEBOAKONA Y IIUJbY UCITUTHBAa BpCTa U
Yy4eCcTaJOCTH Irpelaka Ha TAYHOCT U aJeKBAaTHOCT MPEBOAa yTBphHEeHo je aa
ITOCTOjU TPOCEYHO 2,26 TpelIKe M0 peUeHUIr. Y KpaTKUM peYCHHIIaMa TO je

25 A.Pym, Text and risk in translation, Choice and Difference in Translation, University
of Athens, Athens 2004., cTp. 28.

26 C. Ceman, T. Buunh, M. bpxuh, BLEU Evaluation of machine-translated English-
Croatian legislation, The International Conference on Language Resources and Evaluation,
Istanbul 2012., cTp.2143.

37



Bojucnas Josanosuh, Henao buneyiay, 3Hauaj npesohersa ko0 mymauersa
npasHux Hopmu, Paono u coyujanno npaso, cmp. 25-46, XVIII (2/2014)

1,24 mopoomike rpemike mo peyeHuId, 0K ce y AYKUM pedeHnama opoj
rpemraka yaBocTpyuyje, OMHOCHO noBehasa ce Ha 3,28 rpeiike mo pedeHuIm.”’
WNmajyhu y BUy HEONTXOIHY Ta4HOCT W JACHOCT MPUIIMKOM TyMadyewma U
MpeBo/ia MPaBHUX HOPMHU TOCEOHO 300T je3nyke crenuuIHOCTH MpaBHE
TEPMHUHOJIOTH]jE, CMaTpaMo J1a je Kopuiiheme ayTOMaTU30BaHUX CUCTEMa
3a TIpeBoheme HEAOMYyCTURO Y TOCAMAIIEEM TEXHOJIOMIKOM Pa3Bojy, jep
CYWITHHY IIpaBHE HOPME IPEICTaBJba HCHO 3HAUCHC y KOjeM HEe cMejy na
[I0CTOj€ TPELLKE.

Kana je ped o mel)yrapogHuM yroBopruma Kao MUCAHUM CIIOpa3yMHuMa
uzMmely apkaBa, TOTpeOHO je Ja ce jaCHO M TaYHO MOXKE TPOTYMaYUTH KOje
cy obaBe3e JOTOBOpHIIE IpKaBe MOTHHCHULE, CTOTa je3UK MehyHapoaHUX
yroBopa urpa 3HadajHy yjory. YecTo ce yroBopH 3akjbyuyjy Ha BHILE
je3nKa Kako OW ce M Ha Taj HaYMH n3berye Moryhe jesudke auiemMe TOKOM
KaCHHUjer TyMauewa. YTOBOPHH je3UIn KoJi MehyHapogHUX yrosopa cy
Hajuemrhe je3uIy 3eMalba MOTIHCHUIA U €BEHTYaJIHO jOLI HEKH OKO KOjer
ce ycarjace MOTIHCHUIIEC aKo 32 TUM MMa notpede. Yecto ce kao jenan ox
YTOBOPHHUX je3WKa KOPUCTHU yHAIpe yTBpeH 3BaHUYHH je3uK MehyHaposue
OpraHu3zallije y OKBUPY Koje je yrOBOp U 3aKJbyUEeH.

o nouerka XX Beka, Mel)yHapoIHHU yroBOpHU Cy OMIIM CauUEbCHU
(MOTIMCMBAaHM ¥ OBEPEHH) CaMO Ha jJ€THOM je3UKY 1 TO Ha JIJATUHCKOM, JIOK je
KacHHje To 6uo (panycku je3uk. OpaHiycKu je3suk IpBu MyT je mpuxBaheH
Kao YyroBOpHU je3uK Ha beukom koHTpecy 1815. ronnHe, ca HICTHIIAEkEM Ja ce
TO He Tpeba mocMaTparu Kao npecenan 3a Oyayhuoct.”® Hapeasa mpomena
YTOBOPHOT je3uKa y MehyHapoJHUM yroBopuMa HacTaia je HakoH IIpBor
CBETCKOT paTa U TO KaJia je mopes ppaHIlyCKOT je3HKa YBECH 1 CHITIECKH Je3UK
Kao yroBOpHH je3uk Bepcajckor ciopasyma. Ha Taj HauwH je okoHYaHa CKOPO
JIBECTOTO/IMIIHa JJOMUHAIIM]a (PPAHI[YCKOT je3UKa K0 jeJIMHOT MPU3HATOT
YTOBOPHOT je3uKa Ha MeljyHapoaHOj clieHu.”

CnoMeHys M ¢MO J1a 4yecTo Kox Mel)yHapoqHux opraHuzanuja (uiau
CTICITHjaTI30BAHUX arcHIMja y OKBUPY Y]jeOULCHUX HAIlH]ja) TOCTOje Beh
yHanpen yTBpheHH 3BaHUYHH je3HIM Ha KOjUMa Mopajy OUTH cauumbeHE
KOHBEHIIMje, Ta Ou ucTtakiau crnenuduanoct MelyHaponHne opranuzanmja
pana (International labour organization) y K0joj ce KOpUCTH jeTHHCTBEHU
MOCTYTIaK 3a MpeBojichemne, y3 TOMUHAHTHO KOpHIIThekhe SHITIECKOT je3HKa.
Hawnwme, HakoH 3aKkJbyuema ceqHUIE KOHPEPEHIINje Ha KOjoj Cy YCBOjeHU
onpeheHu cTaBOBH U OZJIyKe, CBaKa Jp>KaBa yUeCHHUIA TOJHOCH CBOj HALPT

27 Ibid., ctp.2146.

28 D. Shelton, Reconcilable Differences? The interpretation of multilingual treaties,
Hastings international and comparative law review, 1997, str. 614.

29 R. Ruth, “Interpreters as diplomats - A diplomatic history of the Role of interpreters
in World politics”, University of Ottawa press, Canada, 1999, str. 123.
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MpeBOAa U HAKOH mopehema pasnuyuTux HaupTa mpesoja Gopmupa ce
JEeMUHCTBEHH TEKCT — peBo. >

[loTpeOHO je moACeTUTH /12 jeiaH 0Jf OCHOBHHUX MPOo0IIeMa KOjH C& MOXKE
jaBUTH KOJI BUILIE]e3MYHHX JIOKYMEHATAa IPE/ICTaBIba MPOOJIeM HICHTHYHOCTH
THX aKaTa y CMUCIY jeHAKOT TyMaudema jep “jeqHooOpa3He pedH HYKHO
HE MOpajy Ja cTBapajy WAeHTHYHO 3Hauerke”.>! Kao mpumep Moxemo na
HaBeJIeMO TpeIIKy y IpeBony y uiany 5.1.3 Hemauke Bep3uje Jupextuse
Epomnckor caBeta 70/220/EE3 koja ypehyje Texauuke 1 6e30e1HOCHE 3aXTeBe
3a pe3epBoape roprBa Ha BO3MIMMa*?. Y H3BOPHOM SHITIECKOM TEKCTY, YIaH
5.1.3 rmacu:

Provision must be made to prevent excess evaporative emissions and
fuel spillage caused by a missing fuel filler cap.

Y Hemaukoj Bep3uju, y uiad 5.1.3 rnacu:

Uberhéhte Verdunstungsemissionen und Uberlaufen von Benzin
aufgrund eines fehlenden Tankdeckels miissen vermieden werden.

Kao mTo MokeMo /1a BUIUMO y U3BOPHOM E€HITIECKOM TEKCTY HaBOAH
ce peu fuel y cmucity ropuBo, 10K ce y HeMauKoj Bep3uju HaBoau ped ben-
zin (OeH3uH), 0K je mpenn3auju TepMuH kraftstoff jep ce meropo 3Haueme
OZIHOCH Ha TOPHBO HITO MPEACTaBba MHOTO MIMPH TI0jaM.

OcBpT Ha Heke 0] rpemIaKka y npesolemy NpaBHUX HOPMH

(1) Toxom Hamier ucTpakMBama Ha OBY TEMY, yBUJIETIN CMO J1a ce
I'PEIIKe y MPEBOLYy YECTO JCIIaBajy 1 Jla OHe HUCY Be3aHe caMo 3a IIPOILIOCT.
OuurnenHo je 1a ¥ MOJIEPHO APYIITBO jOII HYj€ IIPOHAIIIIO PEIISHe Ja Ce Ha
HEKHW HaUYWH OHE TIpeBas3uly.

ITo mocTynmHuM mojanuMa MOXXKEMO Ja Buaumo jAa je y 2013.
TOAMHM YKYITHO MPEBEICHO OKO JBa MHJIMOHA CTPAHMLA TEKCTA O CTPaHe
npeBoauona n3 EBporicke komucuje u fa cy ontepehema cramHo y mopacty

30 M. Tabory, “Multilingualism in international law and institutions”, Sijthoff &
Noordhoff, 1980.,str.111.

31 C.Baasch Andersen, “Uniform application of the international sales law / understanding
uniformity, the global jurisconsultorium and examination and notification provisions of the
CISG”, Kluwer Law International, 2007., str.8.

32 J. Byrne, Caveat Translator: Understanding the Legal Consequences of Errors
in Professional Translation, mpey3eto ca: http://www.jostrans.org/issue07/art_byrne.php ,
07.04.2014.
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300r KOHCTAHTHOT MIMpema 0bacT y kojuma Komucrja nma akTHBHOCTH.
OBome MOKEMO jOIIT J1a J1alaMO W HOBE 3BaHWYHE jesnke EBporicke yHmje
Koju yciehyjy HakoH cBakor mpoinupema. [IoTpeOHo je uMaTu Ha yMy U
BHCHHY TPOULIKOBA KOjU HACTajy, Tako Aa oko 330 MUJIMOHA eBpa TOJULIbHE
U3HOCE IPEBOJMOYKH TPOIIKOBH, a TO IpecTaBsba oko 0,60 EeHTH Mo CBakOM
rpahanuny EBporicke yauje. [Ipema Beoma rpyoum mporieHaMa, TPOITKOBH
CBHX ITPEBOJIMOYKHX yCIyra y CBUM HHCTUTYIIMjaMa EBporicke yHUje H3HOCe
Mame o 1% ronummer onmrer Oyniera EBporicke yHHje, IITO IpeAcTaBiba
OKO JIBa €Bpa 1o CTaHOBHUKY EBporicke yHuje.*

Hagemrhemo HeKoJIMKO city4ajeBa MPEBOAMIAYKHX I'peliaka, KOju ce
HCTHYY, a ca IINJbEM Ja YKa3UBakEeM Ha BbHX MOICETHMO Ha 3Ha4yaj U MoTpely
3a HEJJBOCMUCJICHUM, jaCHUM M MPEuu3HuM (hopMmyannjama jep MopaMo
MMaTH y BUJY U Je3HUUKY CIICIUPHUUHOCT IPAaBHE TEPMUHOIIOTH]E.

Ilpunoe op. I: Upcka Bep3uja YroBopa 0 OCHHBakY €BPO30HE OJTHOCHO
EBpornickor mexanusma 3a crabunnoct (European stability mechanism)
HaKOH IIpeBoja canaprkana je 17 rpemaka, o KOjuX Cy HEKe MOTJe aa Oymay
3aHEMapeHe jep Cy MpecTaBbaje MPaBOMICHE H I'PaMaTHUKE IPeIKe, JIOK je
OuJI0 1 rpelraka Koje cy Memane ofapeleHa 3Hauema 1a je Tako ped conditio-
nal (ycnoBu/ycioBHH) 3aMeHEHA pedjy contingent (KOHTUTEHT), a TO YjeITHO
MpencTaBha ¥ CHHOHUM 3a ped ,,ciydajan” Ha UpckoM. HakoH TeMespbHE
MIPOBEPE UPCKOT TEKCTa, IPEIIKE Y TEKCTY Cy OTKJIOmeHe.

Ipunoz 6p. 2: Y muisy MehynpxaBHe capaame TOCEOHO Y CMHCITY
eBpOIICKUX MHTerparuja Permybnnka XpBarcka je yeTynmuiia apxaBama y
pETHOHY, paau yIITele CpeJcTaBa U BpEMEHa, CBOje MPEBOJC JOKyMeHaTa
EBporicke yHuje, unja ce BpEAHOCT MPOLEHYje HAa 0OCaM MHJIMOHA €Bpa.
AHaIM30M IIpeBoia yTBPHEHO je Aa MoCToje HeYyjeqHAYEHOCTH y KBAJUTETY
MpeBoJia alu U Ja oJipeheHn JenoBru mpeBojia OUYHTIICHO HUCY MPOIILIN
KpO3 JIGKTOPCKY MPOBEPY, Ma YaK M J1a y HEKUM JICJIOBUMa JJOKYMEHTAIIH]je
HezlocTajy AenoBu Tekcta. Ha kpajy je yrepheno na on 14.812 nokymeHara,
Koje je XpBaTcka IpeBeia W ycTymuia, dak 9.221 mokyMmeHaTa ce Mopa
MOHOBO TNpeBecTu.* M3 MoMEeHyTOr MOYKEMO Jla BUJAMMO HE CaMmo 3Hayaj
peBoaa AoKyMeHata Beh 1 00MM TPOIIKOBa M OATOBOPHOCTH KOjH Iparte
IpOIEAYpPY MPEBOJa a CBE ca IUJbEM HCITyHhaBama obaBe3a crpoBohema
npaBHe Jieruciatuse EBporncke yuuje.

33 European Commission, Translation, mpey3eto ca: http://ec.europa.eu/dgs/translation/
fag/index_en.htm, 10.04.2014.

34 Bume o Tome: The journal, Brussels made 17 errors translating the ESM Treaty into
Irish, mpey3ero ca: http:/www.thejournal.ie/esm-treaty-irish-language-mistakes-translation-
michael-noonan-dail-496299-Jun2012/, 12.04.2014.

35 Bume o Tome: Vijesti online, Hrvatski prevod zakona EU nece biti od velike pomoci
Crnoj Gori, ipey3eto ca: http://www.vijesti.me/svijet/hrvatski-prevod-zakona-eu-nece-biti-
velike-pomoci-crnoj-gori-clanak-140942, 12.04.2014.
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Ipunoe 6p. 3: Y onnyuu nox HazuBoM “OxBupHa omiryka Beha o
€BPOIICKOM HAJIOTY 3a Xalllllewkhe” y WiaHy 32 MPOIHCyje ce a CBaka Jp:KaBa
EBporicke yHHje MOXKe OJINTYYHTH J]a CE HAJIOT HE IPUMEHbYje Ha KPUBUYHA
nena nounmeHa npe 7. aBrycta 2002. rogune. [Ipobiem ca nmpeBogoM wmin
I'pelika y IpeBofdy je y Jelly y KojeM ce yTBphyje KaJa ce MOXKe ponucaTu
IIOMEHYTH U3y3eTaK. 3BaHUYHHU XPBATCKU IIPEBOJ IJIaCH ,,HAKOH 1TO Behe
YCBOjU OBY OKBUPHY OJUIYKY”, IOK Y U3BOPHOM TEKCTY MUIIIE ,,y TPEHYTKY
ycBajama”, ITO Meba cMucao.’® HakoH kpahe ananuze yiana 32 y U3BOPHOM
00JIMKY, TOMEHYTE OJUTYKe, KOji HOCH Ha3uB Transitional provision (mpena3Ha
oaipe10a) yTBPIMIIN CMO J1a j€ Y CHIVIECKOM TEKCTY HAIUCaHO ,,at the time of
the adoption of this Framework Decision by the Council”¥, crora cmaTpamo
Ja ce 300T jacCHOCTH y IHUcamy TEKCTa, UICTAKHYTO HHMje MOIJIO JApyraduje
MMPEBECTH OCHUM Kao ,,y TPEHYTKY yCBajama...”’, MITO HHUje OO Ciyd4aj ca
3BaHMYHUM XPBATCKUM ITPEBOJIOM.

Ipunoe 6p. 4: Kao npumep npeBoaIauKe IPeLike 300r pa3inuuTuX
TEPMUHOJIOTHja MOXKEMO J1a HABEAEMO HECATTIACHOCTH CPIICKOI U €HIJIECKOT
HYMEPHYKOT CHCTeMa NPUIHUKOM IMpeBohema nudpu, Te je rpemka
MIPEeBOAMOLA OKJIa Yy TOME ILITO je ped OMIIMOH ca EHIJIECKOTr IIPEeBeAeHa Kao
XHMJbaly MHJIHjapId Ha CPIICKH je3uK.

Tpunoe 6p. 5: Tlorpeian IpeBo MOXKE /la Ma U 3HaYajHe puHAHCH]CKE
MOCJICANIIE, CTOra j€ jellaH Takap mpeBoj Morao je PemyOmuky CpOujy na
komTa Bue ox 20 MuiauoHa eBpa. Y jemHOM o 3axTeBa EBporicke yHuje
paju mporieca ycarianaBama peryIaTiuBa HaBenaeHo je na y CpOouju Mopa 1a
nocrtoju ,,health card”, mro je mpeBeseHO Kao ,,3/[paBCTBEHA KapTHIA”, TOK
Ou TauaH mpeBo OHo ,,3ApaBCTBEHH KapToH . JlonaTHN mpo0IIeM je Uy ToMme
LITO C€ TEPMUH ,,3APABCTBEHA KapTULa~ MPOTyMaduo Kao ,,eJeKTPOHCKA
3J[paBCTBEHA KapTHIA” MaKo, TIOCTOjU 3BaHMYHU cTaB EBporicke yHuje na
CJIEKTPOHCKA KIbMKUIIA (KapTHLa) HUje o0aBe3Ha y EBponu u 1a caMum TuM
HE MOCTOjU HUKAaKaB 3axTeB Jia ce oHa yBenae y Cpouju.*’

36 Bwume o rome: Tanjug/B92, Hrvatska netacno prevela propis EU, mpey3eTo ca: http:/
www.b92.net/info/vesti/index.php?yyyy=2013&mm=07&dd=22&nav_category=167&nav_
id=734887, 12.04.2014.

37 Council Framework Decision (2002/584/JHA): of 13 June 2002 on the European
arrest warrant and the surrender procedures between Member States - Statements made by
certain Member States on the adoption of the Framework Decision

38 Bumie o Tome: Tanjug/SEEbiz, Bacevicevo “objasnjenje”: Greska u prevodu o visini
investicija , preuzeto sa: http:/www.seebiz.eu/bacevicevo-objasnjenje-greska-u-prevodu-o-
visini-investicija/ar-79699/, 12.04.2014.

39 Bume o tome: Tanjug/ Blic, Greska u prevodu cée nas kostati 20 miliona evra,
npeysero ca: http://www.blic.rs/Vesti/Tema-Dana/396924/Greska-u-prevodu-ce-nas-kostati-
20-miliona-evra, 12.04.2014.
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(2) Bumre myTta cMo /10 caJia HCTaKJIK Aa C€ HEKE TPeIKe Y IPEBOAY UK
OYHTE OMAIIIKe MOT'Y TOJIEpHCaTH (ITHOPHCATH), aJTH CaMO Y CITy4ajy /ia OHE He
YTHUY Ha CAAPKHUHY, jep aKo I'PEIIKe CIaJiajy Y KaTeropHjy rperiaka BACOKOT
pHU3UKa, OHJA Cy OHE HEJOIMYCTHBE 300T YyTHIIaja HA KaCHHUje TyMadeHe U
MIPUMEHY HOPME.

Kako 0u ce mpeBonmiIadyke Tpenike cBeiie Ha MUHIMYM MOXKEMO Ja
ucrakaeMo Harnope Bnane Penyonuke CpOuje jep je uznmana myOiukaiujy
1oz Ha3UBOM ,, [ [pupyuHuK 3a mpeBol)eme npaBHuX akata EBponcke ynuje”. Y
IPUPYYHUKY Ce TIOpe] TIOMEHYTOT pa3Marpa nieja o popMupamy IJIaHOBa 32
HacTajambe 0a3e TEPMUHOJIOTH]E, IIPEBOAMIIAUKE MEMOPH]E U IOKYMEHATa, ajTH
u paza y3 nomoh codTBepa 3a mpeBol)erme ca KojuM Ou ce yOp3ao U OJaKIlIao
pall Ha TEKCTOBHMa KOjU UMajy IIponucany (GopMy U Ha TEKCTOBUMA KOjH ce
MOoHaBJBAjy.*

Ha kpajy, cmatpamo aa je morpeOHO ciomeHyTH 1a je EBporicka
YHH]a, KaKo OU Ce 0JIAaKIIa0 MPOIeC N3MEHa HETaYHHUX IPEBO/IA, IIPEIBHUIENA
HeopMaTHU apaHKMaH, IO Ha3UBOM proces-verbal, kojum ce omoryhasa
Jla Mame IpaMaTHyKe U NMPaBOMUCHE Kopekuuje y EBporckum 3akoHnMa
OyIly jeTHOCTaBHO HAUMI-EHE, CTHM /12 je TOTPEOHa CariacHOCT CBAKE 36MJbE
qanune.?!

3ak/py4yHa pa3maTrpama

Temy kojy cMo obOpahuBanu y oBoMme pajay 3arodeid CMO ca
HECMOPHOM TBPA-OM Ja CBH 3aKOHU W ApYyre MpaBHE HOPME MOpajy na
Oyly HEZIBOCMUCIICHE, jaCHE H IPEIIM3HO (POPMYJIIHCaHe, JIOK y Clly4ajeBUMa
KaJa ToCToje OACTyTamka O TOMEHYTOT, MTOTPEOHO je TPUMEHUTH FHIXOBO
NOTIYHUjEe TyMadewhe paju peiiaBama HejacHoha. Tymademe mpeicTaBiba
IIPOILIEC ¥ BE3Yy OHOTa KOjH j€ HOCHJIAIl UJIeje M OHOTa KO je TyMa4yu Ha HAYWH
IITO Ce ca MPeHOCcOoM opel)eHor canipkaja, OIHOCHO Higje, Tpebajy Crio3HaTH
Y M3a3BaTH MCTHU CaJIp>Kaju OJHOCHO HMCTE Hjieje, a Hajuemny MOCPETHIK
n3Mely HocHola ujeje 1 OHora KO TyMauH je je3uK.

Jla O Heka HopMa OwITa TPaBUITHO ca3HaTa MOTPEOHO je /1a TPBEHCTBEHO
Oy/1e je3NIKH jacHa aJId ¥ IPaBHITHO MpoTyMadeHa. [lonmceTnheMo ma cymTuny
paBHE HOPME TIPECTaBiba BEHO 3HAUCHE. Y CIIyuajy Kaja ce HopMa He
MPOTYMauy Ha MpaBHJIaH HAYMH, MOXKEMO Jia IOCTaBUMO MUTAE Koja ce
OHJIa HOpMa IIPUMEY]e, jep Ta/a ce He IpUMemyje H3BOpHa HopMa Beh Heka
CacBHM JpyTa Koja MOXKJa U HE TOCTOjH, JOK Kao TOCIEAHILY MOKEMO Jia
HMaMo HeaJIeKBaTHY MpUMeHY npaBa. [IpBu Kopak y IpaBUIHOM TyMadewmy

40 Bmana Penmy6mnuke CpOuje, Kannenapuja 3a eBporcke HHTerpanuje, ,,[Ipupydaaux
3a mpeBoheme nmpaBHUX akata EBporicke yHuje”, beorpan, 2009., ctp.7.

41 Bume o Tome: European Parliament, Procés-verbal, mpey3seto ca: http:/www.europarl.
europa.eu/portal/proc%C3%A8s-verbal, 12.04.2014.
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IpaBHE HOpME, KOja je HalKicaHa Ha CTPAHOM je3UKY, jecTe IMPaBUIITHO
peBoheme Te HopMe.

3a npeBol)ere MpaBHUX HOPMHU HOTPEOHO je MMATH JI0JlaTHA 3HAbA U
MPETXO/IHA UCKYCTBA Y MpeBolerby TaKBUX HOPMHU, TOCEOHO KaJia ce IPEBOAC
JICTIOBU TEKCTA KOjU CaApiKe 3HAUYCHa KOja HHje MOryhe J0CIIOBHO MPEBECTH.
IIpaBHA TepMUHOJIOTHja CaAPKH ofpeheHe je3nduke CreruUIHOCTH KOje
MPEBOIUIIAIl MOpPA JIa TIPETo3Ha Kako O ce u3beriia MoryhHOCT morpentHor
npeBohema npaBHe HOPME, IITO OM CACBUM H3BECHO JOBEJIO U JI0 KACHUjET
MOTPENIHOT TyMauekha U MPUMEHe HopMe. [perike y mpeBojy WUiId OYUTe
OMaIIIKE CEe MOTY TOJIEPHCATH CaMO Y CIIyuajy Jia OHE HE yTHUY Ha CaJipKHHY
HOpMeE OTHOCHO J1a He HapyLIaBajy pasyMeBame oxpeleHe LennHe u, HapaBHo,
Jla He JIOBEY TyMaua y 3a0Iyy.

VY paay cMo HaBenH BHIIE TPIMEPa Ha KOJiMa CMO Ha TpaKTHYaH HAYMH
yKa3ajy Kako Ipelike MPUJIMKOM MPEeBoJia MOTY Jia YTHYY Ha MOTPEIIHO
TyMademe oapeleHe mpaBHe HOpME.

IIpomiec cTBapama yjequmene EBporre, 3acHOBaH je M Ha 00aBe3u
crpoBolema npasHe Jeruciaruse EBporicke yHuje, Te je cTora o/ M3y3eTHOT
3HayYaja TAYHO MpeBolee MPAaBHUX HOPMH. YCIIe YeCTUX MPEBOAMIAUKIX
rpemaka Koje He TpecTaBibajy caMo (popmaiiHe mporycte, Beh yTudy u
Ha noBehaBame (PUHAHCHjCKUX TPOIIKOBA, YCIIOPaBajy paj HEeKOT Telia UT.,
npeiBulieH je HeopMaHU apaH)KMaH MOJ Ha3UBOM proces-verbal, kojum
ce oMoryhaga Jia Marbe je3HUKe M rpamMaTHike Kopekiuje y EBpornckum
JNOKYMEHTHMa Oy/y jeTHOCTaBHO HAYWIHCHE, Y3 CarjlaCHOCT CBaKe 3eMalbe
YJIaHULE.

W3 paznora mto npeBoauIavyKy MPOMYCTH HE TMPEACTaBIbajy caMo
“MpTBO CJIOBO Ha mamnupy’’, Beh JUPEeKTHO yTHUy Ha TyMademe U MPUMEHY
rpaBa ca TOcJeIuIlamMa 10 IOjeIMHIIC W JIp)KaBe, cMaTpaMmo Ja je Ol
3HaYaja U3y4yaBame OBe MpoOeMaTuKe, He caMo Ja OM ce ofipyKalia CBECT O
Moryhum npeBoiniIauKuM rperkama, Beh u kao onpel)eHu BUI IPEBEHIIH]S
jep ykasuBameM Ha Moryhe m mocrtojehe rperike oHe ce MOT'y Ha Bpeme
IPENO3HATH, OTKIOHUTH alld U IPEBEHUPATH.
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The importance of translating when interpreting legal norms

Summary

The accuracy of the language and its translation in writing and in-
terpreting legal norms is of an exceptional significance, because errors that
may happen at that time may not only condition the accuracy of the norm, but
also lead to a different interpretation of such a norm, or, to apply something
which was not the intention of the law maker. With this short analysis of some
examples in which we point out the translation errors, we would like to show
how they affect the wrong interpretation of a certain legal norm. Translation
errors that represent obvious oversights can be tolerated, but only in cases
they do not influence the content, in which case the proces-verbal principle
is used.

Keywords: language in law, interpreting and applying law, legal norms,
translation errors.

46



ﬂp _]Ia3ap Joeseecku, [Ipernenuu Hay9HU YiaHAK™®
Ipasnu gpaxynmem ‘Jycmunujan llpsu”,
Yuusepzumem “Ceemu Kupuino u Memoouje” Cronje

UDK: 331.368.4:331.91

MEBYHAPO/IHO YPEBERE 3AIIITUTE
3APAB/bA U BE3BE/THOCTH HA PAJTY —
onuTu HHCTPYMEHTH MOP-A

Hanawrou wyou mucie 0a pad mpeba ypeoumu maxko
Kako ou ooounu wmo eehu 0ooumax.

To je nocpewno muuiberse;

mpebda ea ypeoumu maxo 0a /byoe YuHu CpemHumd.

Ilayn Epnecm

Ancmpaxkm: Y paoy ce pazmampa mehyHapoonu oxkeup sauimume
30pasma u bezoe0Hocmu Ha pady Npecmasber npe céeea NPexko
cucmema nopme Meljynapoone opeanuszayuje pada. Anaruszupa ce
onwimu cucmem HOpMu npemoyeH NPeKo KOHGeHyuje u npenopyke
Koje ce 00HOCe Ha 3aumumy Ceux 3anocienux u Hajueuthe 3a cea
paona mecma. Pao pasmampa nozumusno npasuu cucmem MOP-a
Koju uzeupe 00 uoeje b1a20cmarba Ha paoHoM Mechy Kojd ce memesvl
Ha npuHyune npasuyHOCMU, bYOCKOCU, XyMAaHe Ycloge 3a pao, a ca
mume u 3a scugom. Yinoea u snauwaj Mehynapooune opacnuzayuje paoa
Ha MOM NO/bY je GeUK U UMA 2100AIHU NPEO3HAK Y CMepy NPOMOoyUje
2n0bante udeje 00OCMOUHCIMEEHO2 padd U YHUBeP3aiHe npasoe.

Kuwyune peuu: 3auumuma 30pasma; 6e30e0n0cm Ha paoHOM MeChiy;
Mehynapoona opeanuzayuja pada, ynanpeherbe yciosa paoa.

1. YBox

Wmnopenroramroje Mehynapoana opranuzanuja paja crielijain3oBaHa
areniyja Yjenumenux Hamuja, ona y MHOTO 4eMy rMa CBOja 00elexja  CIell-
nHKe pa3InInuTa 01 JPYTUX CHEUjaIn30BaHIX areHIIHja, IIPH YeMy pa3Buja

Jjovevski@gmail.com
* Pao npumsmen: 03.11.2014.
Pao npuxeahen: 30.11.2014.
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CaMOCTAJIHU ITyT pacTa M pa3Boja, a CAaMHM THM U IOCeOHY BPCTY HOPMaTUBHE
nenarHoctr'. OBa opranu3anuja, kao neo OYH, yjenumyje 3emibe, Koje Cy
yjellHO W YJIaHWIIe caMe CBETCKE OpraHHu3alije — M3jaBOM O IPUCTYTIAbY
MOP-y cBaka apxaBa wianuna YH nocraje n wianuna MOP-a. Bbeno ce-
mumTe ce Hanasu y JKenesu, y [1IBajinapckoj. Mehynapoana opranmusaiuja
pana yjenumyje uaejy pajga u BeroBor MehjyHapomHOT peryiaucama. MOP
je jenuHCTBeHa MehyHaponHa opraHu3sanuja koja ypehyje nurama pajaHo-
IpaBHE 00JIACTH U COLMjaTHOT MTPaBa, a ca THM U HHCTUTYT KOjH j€ PEAMET
OBE aHaJIM3e, OJHOCHO CHCTEMa 3aIITUTE 3/1paBjba U 0e30€THOCTH Ha pary
3aIroCICHHX.

Moske ce pehu na je HopMaTHBHA AeiaaTHOCT MelyHapoiHe opranu-
3anMje paja U3y3eTHO IUIoaHa U caapkajHa. MOP mpeko cBojux oprana
MelhyHapo/He koHpepeHiuje paia?, Kao CBOjeBpCHOT Mel)yHapOHOT Tapiia-
MEHTA pajia, JIOHOCH IIPe CBera KOHBEHIIHMjE U MPEIOpPYyKe KOje CaunmbaBajy
T3B. Mel)yHaponHu koaekc pana. Takohe MOP noHocu u pesonynuje Koje
MMajy ApyTradnjy MpaBHY MPUPOAY O IPETopyka, a ToceOHO 01 KOHBEHITH]a.
Canprkaj Mel)yHapOIHOT KOJIEKC pajia 00yXBara CBE HHCTUTYTE U3 001acTH
palHO-IIpaBHE MaTepHje, aJli U COLMjaHO-TIpaBHe MaTepuje. M3mehy ocra-
sor, MOP ce oceGHO 3aaprkaBa U Ha 3aIITHTY 3/1paBiba U 0€30€HOCTH HA
pany’.

Kana ce roBopu o HopmaruBHoj Aenarnoctu MOP-a, y obnactu 3a-
IITUTE 3/[paBJba U 0e30€THOCTHU Ha pajy, Hy’)KHO je HAallOMEHYTH J1a je OBaj
CHCTeM HOpMHU (KOHBEHITHja M MPENopyKa) BUIIECIIOjaH M CIOXKEH, jep ce
CacToju OJ] KOMILJICKCa HOPMH, KOje CY TOJICJbeHE U Ha OCHOBY CyOjexara Ha
KOje ce OJTHOCE U Ha OCHOBY Marepuje kojy ypehyjy. [lopen Tora, moctoju u
JeTMMHUYHA TUCIEeP3UPAHOCT KOHBEHIIN]a OBE TPOOIEMaTHKeE, Y pa3IHIUTHM
JICJIIOBUM MatepHje koja ce ypehyje. Tako, Hanase ce oapende y oapeherHum
KOHBEHIIMjaMa O 3aLITHTH )KeHa, Y JIeJTy O 3aLITHTH )KeHa Ha paJly, KOJ| HH/H-

1 Bumre kox: A. Rovast, P. Durand, “Droit du travail”, Paris, 1957, str.53; Leon-Eli
Trokle, “Medunarodno Socijalno Zakonodavstvo”, Savez udruzenja pravnika Jugoslavije,
Beograd, 1958, str. 171-177; Bopusoje M. lllyunepuh, ,,IIpaBo Mehynapoaue opranu3zaiuje
pana“, beorpan, 2001, ctp. 58-59.

2 Melynapoana opranusaija pajia ©Ma BHile oprata, Mel)y KojuMa Ko IJ1aBHU Opranu
ce cioMumy Tpu U T0: Onra (Mehynaponna) konpepenuja paaa (y TEOpHjy ce joIn Ha3uBa
reHepaHa CKyIIITHHA pajia), AAMHUHHCTPATHBHHE caBeT U MelhyHapoaHo 6upo pazga. [lopen
OBHX KJbY4HHX OpraHa, y okBupy MOP-a nioctoje 1 BuIlIe KOMHUCHja, KOMHUTETH, TOJKOMHTCTH,
CeKIIMje U JenapTMaHu, Kao i Bupo npaBHOI CaBEeTHHKA.

3 O cTpyKTypH | NOJENIH KOHBEHIHja U npenopyka MOP-a, mpema pa3auauTim
KpUTEpUjyMUMa, BUIM Bulle: IHCTUTYT 3a NOJIUTHYKE CTYAUje, ,,300pHUK KOHBEHIIH]ja
u npenopyka MehyHnaponue opranusanuje paaa“, beorpan, 1996, ctp. 15-16; Bopusoje
Hlynnepuh, om.iut., ctp. 161 u namwe; ['3ume Craposa, ,,Mef'yHapoaHO TPYAOBO IPaBO U
3akoHomaBcTBO™, I'ypra, Cromje, 1999, crp. 147; Anexcanap Ilerposuh, ,,Meljyrapognu
craggapau paga“, llpasau paxynrer y Humry, Humor, 2009, ctp.72-89.
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BUAyaJIHUX [TPaBa, alld M oJpeleHe KOHBEHIH]je Koje Cy Y 00JaCTH COLUjaHOT
OCUTYypama, TOCeOHO Kajla Ce IMTHUTH KeHa-MajKa (3aIITHTa MajYnHCTBA) KA0
mTo je 3amTuta npema Konsennuju 103.

Kao mrro je Beh namomenyTto, Meh)ynaponna opranuzanuja pajga y ok-
BUPY CBOje HOPMATHUBHE JICIATHOCTH, BEJMKY MaXKby MocBehiyje akTuma Koju
3a caaprkaj ©Majy mpoOJIeMaTHKY 3aIITUTE 3ApaBiba U 0e30eMHOCT Ha pany. Y
toM cmuciy MOP je noHena OpojHe KOHBEHIIH]E U MPENIOPYKE KOje Ce OHOCE
yIpaBo Ha NOCEOHY 3aLITHTY Ha pajly y OAHOCY Ha [ToceOHe KaTeropuje 3armo-
cieHux (ocoba), anu u 3a moceOHa paHa MecTa (paame). Moxe ce pehu 1a je
uHTEepec oBe MelyHapoJHEe OpraHu3aiuje O4YeKBaH, ¢ 003MPOM Ha 3HAUYCHEC
KOje MMa 3aIlTuTa 31paBjba U 0e30eHOCTH Ha paay 3a 3amocieHe, Iocio-
JaBIle, U 3a caMy JpkaBy U JpymTBo. OBO ce 3HAYCHE MPOMOPIIMOHAITHO
noBehaga, kaza ce TOBOpH 0 0BOj TpoOIieMaTHIX Ha MeljyHapogHOM miany. 1
cama ujieja CTBapama jeJlHe oBakBe Mel)yHapoiHe opraHu3aiuje je bazupaHa
Ha MPEMHUCH 3aITUTE 3aM0CICHUX Ha pajy, Ipe cBera Ha MeljyHapoIHOM T1ia-
HY, a KaCHH]j€ ¥ Ha HAIIMOHAJIHOM TIJIaHy, YUMe O ce YjeIHAYNIN CTaH apau
M YCIIOCTaBHJIa KOHKYPEHTCKA paBHOTEXa n3Mel)y pa3THuuTHX HAIIMOHATHUX
CKOHOMCKHUX crcTema’.

2. Onmru uHETpYyMeHTH MOP-2 0 3amTuTH
3/ipaBJba U 0e30eHOCTH HA paay

[Ipexo onTHX MHCTPpyMEHATa O 3aIITUTHU 34paBJba U 6e30e1HOCTH Ha
pamy, THTH ce GU3MYIKH, TyXOBHH M MOPATHU HHTETPUTET CBHUX 3aIIOCICHHX.
VY okBupy MelhyHapoiHe opranuzaiiyje pajia OB HHCTPYMEHTH Cy TOCEOHO
M3JIBOjeHH, IITO 3aXTeBa MOceOHy aHann3y. Kao onmru HHCTpyMEHTH U3
00JacTH 3alITHTE 3/IpaBiba U 0€30€THOCTH HA Paay Ce M3/Bajajy HEKOJIUKO
akTa, Mehy xkojuma cy: Konsennuja 6p. 155 (1981) o 3amtuTu u 31paBiba
u 6e30ennocTu Ha pany’; Ilporokon u3 2002. roguHE KOjH C€ OTHOCH
Ha Kousenuujy 155; Ilpenopyka Op. 164 (1981) o 3amTuTtn 3apasiba u
0e30eqHocTH Ha pany; Konsenruja 6p. 187 (2006) o OKBUPHO] CTpaTeTHju
3aIITUTE 3/1paBiba u Oe3beaHocT Ha pany’; IIpemopyka 6p. 197 (2006) o
OKBHUPHOj CTPaTEerrju 3allTUTE 3/1paBJba U 0e30€AHOCTH Ha pany.

Ilopen oBHX, MOCTOje jOII HEKOJWKO MHCTPYMEHATa KOJH Cy Of
3Ha4aja 3a 37paBibe U 0e30egHoCT Ha pany u To: KonBennwmja Op. 161

4 O upejama ctBapama MOP-a moxe ce Bumie Bunet ko b. llynnepuha, om.uwur.,
ctp. 16-43; A. Ravnic, “Osnove radnog prava” Pravni fakultet u Zagrebu, Zagreb, 2004, str.
575-579.

5 CnyxOenu rnacauk COPJ, 6p. 7/87.

6 Konsenuuja, Koz 3emasba y peruony Jyroucroune EBporie, 3ak/by4HO ca cenTeMopom
2014 rogune, patudukoBana je camo ca ctpane bocue n Xepuerosunne (2010), Cpouje (2009)
u Makenonuja (2012).
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(1985) o mpodecroHaTHUM U 3ApaBCTBEHUM yciayrama’ (MEIUIHA pajia);
u I[Ipenopyxka 6p. 171 (1985) koja mparu Konsennujy, naswe, [Ipernopyka
op. 97 (1953) o 3amrrutu 3apaBiba pagHuka; [Ipenopyka op. 102 (1956) o
3IpaBCTBEHUM yciyrama, kao u [Ipenopyka 0p. 194 (2002) koja ce onHOCH Ha
TUCTy npodecroHaHNX OonecTH. On oBUX HHCTpyMeHara (akara) MOP-a,
CBaKkako je Haj3Ha4yajHuja KorBennwuja 155 o 3amtutu 3apaBiba u 6€30€IHOCTH
Ha pamy.

Ilopen oBux axata, moryhe je uzaBojutu u KonBeHuujy o pany y
nomopcetBy u3 2006. rogune® Koja ce 0JHOCH Ha paIHHKE-MOPEIUIOBIIE, a
CHE CTHAH/IAP/IH CE OJIHOCE Ha MUHMMAITHE TOJIMHE 32 3aIociehe, 3a0pany
Jeunjer paaa, 3a0paHy JTUCKPUMUHALIM]E U cI000y paja, MOCEOHY O 3alITUTY
31paBiba U 0e30eIHOCTH Ha pay MOPEIJIOBALA U BETOBE IPEBEHIIN]E U CII.
[Topen oBe KonBennuje, moctoju 1 KoHBeHITH]a O pafHUIIIMA Ca TOPOTUTHIM
obasesama, 6p. 156 n31981 romune’.

2.1. KouBenumja 155

Konsennuja 155 o 6e30enHOCTH U 34paBiba Ha paay je OCHOBHA H
OKBHpHa KOHBEHIIM]a, KOja Ce OJTHOCH Ha 3alITUTY 3/IpaBjba U 0€30€THOCTH
Ha paJly CBHX 3aIl0CIJICHUX | 32 CBa paJiHa MecTa. M3 e ce ycTBapu pa3suja u
Hajgorpalyje cBeyKyITHM MOZIEPHHU CHCTEM 3alITUTE 3paBJba U Oe30eaHoCcTr
Ha pajay, y HOBHjeM HopMaTuBHOM cuctemy MOP-a. Tpeba HanmomenyTH 1a
Cy TIpe OBE€ KOHBEHIIHj€ TIOCTOjaJIN M APYTH aKTH KOjHU Cy ypehuBain Heke
mocebHe 00JaCTH WU CTyKOe 3amTuTe u 6e36emHoCcTH Ha pary'’.

KouBennuja je monemena 1981. ronuHe, a ca HOM je JIOHEIICHA H
[Ipenopyka 6p.164 xoja mpaTu u Hagonymwyje KonBeHIujy.

Cama Konpennuja uma 30 unaHosa, pacniopehenux y 4 nena. Ucry cy
partudukoBae 63 3emasba'l Mehy KojiMa M HEKOJIMKO U3 perroHa JyroucTouHe
EBpomne u To; Makenornuja (1991), Cp6uja (2000), bocra n XeprerosuHa
(1993), Anbanuja (2004), XpBarcka (1991), Cnosenunja (1995), Iipra I'opa
(2006) u Typcka (2005) 12,

7 Cnyx6enu rnacauk COPJ, 6p. 14/89.

8 JloctymHo Ha: http://www.ilo.org/ilolex/english/convdispl.htm

9 JoctymHo Ha: http://www.ilo.org/ilolex/english/convdispl.htm

10 O oBome BuIe BUAHK: ,,Mel'yHapOHU CTaHIapIu HA TPYAOT ", MUHHCTEPCTBO 3a TPy
u conujanHa noixutuka, Cromje, 2007; ,,360pHUK KOHBEHIIH]a U Ipenopyka Mehynapogne
opranuszanuje paga“; b. Ulyunepuh, on.uut., ctp. 336 u naswe; http:/www.ilo.org/ilolex/
english/subjectE.htm#s12.

11 3axspyuHo ca centemOpom 2014; Buau BuIIe Ha:

http://www.ilo.org/ilolex/english/newratframeE.htm

12 IIpeysero ca http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C155
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[Ipema wiany 1 ct.1, unany 2 ct.l u unany 3 ct.l Tauka a, 0, B,
oBa KoHBeHIIMja ce OZHOCH Ha CBE EKOHOMCKE I'DaHE, Ha CBE paJHUKE,
KaKo y jaBHOM JKHBOTY, TAaKO W y IPUBATHOM, Kao M 3a CBa pajHa MecTa.
KonBenuuja octaBsba 1 MOryhHOCT 3eMJbaMa-uIaHUIAMa, Y KOHCYJITAIHjH ca
IPETCTaBHUIMMA IOCIIO1aBalLa U paJHUKA, 1a OTpaHnde 00MM HeHEe IPUMEHE
y OIpeAeJbeHUM IpaHaMa, uin 3anocieHnMa. [Ipema oBome, Konsenuuja
HUMa U POKO M0JbE TPUMEHJBUBOCTH YKOJIMKO C€ paTU(UKY]e, a OCTaBJba CC
u MoryhHocT ¢uiekcubunHocT (Kiay3yie (iaekcubunHoctn) 3a onpehena
paziHa MecTa, OMHOCHO 3aII0CIICHE, 1a CE U3Y3MY U3 IbeHE IPUMEHE, YKOIUKO
3a TO HUCY CTBOPEHH YCIIOBH Y MOMEHTY paTu(duKaIuje.

VY apyrom neny KonBeHiuje, o HaclioBOM ,, [ [puHIIMITN HAITMOHATTHE
MIOJINTHKE® 1ajy Ce OCHOBHHM OKBUD M 0a3W4YHU MOCTYJIATH HAIL[MOHAJIHE
MOJINTHKE Y TIOTJIey 3allITUTE 3/IpaBiba B 0€30eTHOCTH Ha pady. YCTBapH,
M0CTaBJbajy ce MPHUHIMIIK IITa Tpeda jeHa 3eMJba YIaHHLA J1a ypaau Ha
HAIIMOHAJIHOM IJIaHy, yKoJuKo patudukyje Konsenuujy 155. Tako, y unany
4 ce HaBOOM 1a: ,,COLIMjaIHU NAPTHEPU M ApKaBa Tpeda 1a MPOMOBHUILY,
CTBapajy M UMILJICMEHTHPAjy OATOBapajylly HallMOHAJIHY MOJIUTHKY, Koja he
ce OJHOCHTH Ha 3alITUTY 3/lpaBJba U 0e30€THOCTH Ha pajly, ca IIUJbEM J1a ce
3alITUTE CBH 3aaIl0CIIeHN, o1 Hecpeha 1 moBpena Ha pany . Linib je u cmameme
pH3HKa I10 3]IpaBJbY, IOBE3aHHU Ca PAJHUM MECTOM U PAJHUM OIKPYKEHeM. Y
cienehnM 4wiaHOBUMA ce pa3MaTpa MOJIUTHKA U HABOAHM CE 0 YeMy IToceOHO
Tpeba aa ce Boau pauyHa. Tako y uiaHy 5, HaBeAEHO je Aa 3a cripoBoleme
MTOJINTUKE U3 uiaHa 4, Tpeba 1a ce BOOU padyHa y HEKOJMKO cMepa. Mehy
BHIMa Cy: TUTakhE O MPOjEKTOBAY, TECTUPAbE, N300p, 3aMeHa, pacrope,
kopumheme U pyKoBambe MaTepHjainMa U eJleMeHTUMa 3a paa. Takobe,
MOJIMTHKA O 3aIITUTH Tpeda 1a 00yXBaTH U paHa MECTa, PaJHO OIIKPYKEHbE,
ajare, MalllMHe, ONPEMY, Kao U pa3He CyICTaHIuje U panne nporece. OBo
3HAYM Ja HallMOHAJIHA MOJUTHKA MpU 00e30ehuBamy 3aIITUTE U 3APaBba
Ha pany TpeOa na ce ¢okycupa Ha oBe npale. OCHOBHM HHCTPYyMEHAT 32
peanu3ainjy oBe MOJUTHKE je 3aKOH, OTHOCHO, IIpaBHA peryaaTuBa (WiaH §).
Hanwnonanna nonutnka Takohe Tpeda qa ce ycMepaBa 1 mpeMa yCIoCTaBIJbarby
1 HOpMHpamy Be3a Koje ce YCIoCcTaBIbajy u3Mely ocoda Koje BpIue Haa30p Hal
palloM U TEXHHKA MEHTAJIHUX U PU3NYKHUX KallaluTeTa paJHuKa (IpemMa uaany
5). IMonutuka Tpeda ga 00yxBara U 00yKy, KBaIU(PUKALIM]y U MOTHBAIHU]Y.
[Ipema KonBennuju, Tpeda na ce pa3Bujajy CBM HUIBOa KOMYHHUKaLUje U3Mehy
cy0OjekaTa y mpolecy 3alTHTE Ha paly, O] HajHHIKET, [1a CBE 10 HALIMOHAIHOT
HuBoa. Ca jipyre cTpaHe, Kaxe ce Jia paJHUIM U HUXOBU MPEJICTABHUIIN
Tpeba aa Oyay 3amTrheHn o JUCHUIIITMHCKIX Mepa YKOIUKO MPEey3uMajy
AaKTHBHOCTHU Y OKBHPY peanuzauuje uiana 4, u3 Kousenuuje.

OBe HalMOHAJIHE MOJUTHUKE U MPaBLU JIEJI0Bamkba C€ OJHOCE Ha CBE
panHuKe, YKJBY4yjyhu U Ap)kaBHE opraHe, Kao U IMOCIOJABIE U OCTae
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(wran 6). OBa MOJUTHUKA, OJHOCHO CaMO CTame MPH 3aLUITUTH 3/ApaBiba
n 0e30eTHOCTH Ha pajly, MOpa c€ KOHTPOJWCATH Ja O ce eBEHTYaIIHU
pOOJIEeMH MOTIIA CAHUPATH WIIH PEIIUTH.

Ak1uje koje Ou Tpebalo a ce mpey3My Ha HallMOHAJTHOM HHUBOY, 1a
Ou ce MMIUJIEMEHTHpAJIa IOJIUTHKA, HOpMHpaHe cy y aery 3 KonseHiwje.
Jpyru HHCTPYMEHT, TTOpe] IpaBHE peTyiaTuBe (3aKoHa) TpeABHl)CH YIaHOM
9 je MHCIEKIMjCKH HaA30p, WM HAJI30p HaJ NMPUMEHOM HaI[MOHAIIHE
MIOJINTHKE, IPETOYEHE Yy OAroBapajyhuM nmpaBHUM HOpMama. Y Tauku 2,
WCTOTr WiaHa, mpeasulajy ce moTpedbHe U onroapajyhe xasHe 3a KpIiewme
3aKOHA W peryJaTuBe 3alTuTe U 0e30enHocTH 37paBiba yomrmre. OBO
Cy MpaBHHU MHCTPYMEHTH (METOAE) y crpoBohemwy onapeheHe monutuke
(Y KOHKpPETHOM CIIy4ajy HaIlMOHAJHE IOJIMTHKE O 3aIITUTH 3[paBiba U
0e30eTHOCTH Ha paay) Koje ce Ha3uBajy M HHCTHTYIHOHAIHE MeTofe. [locToje
Y BaHMHCTHUTYIIMOHAIHE MeTOje Koje npeasuha Konsennuja y unany 10, a
OJIHOCE C€ Ha yCMepaBambe, OHOCHO YKa3UBambe paJHUIINMA U TI0CIOAaBIIMA
KaKo Tpeba 1a CrpoBojIe 3aKOHCKe 0baBese y mpakcu'®. To O cBakako paania
IprKaBa ImpeKko oroBapajyhux oprana 1 MHCTUTYIIM]a, UM TIOCEOHUX OpraHa,
WJIM pEeNpe3eHTAaTUBHUX OpraHa paJHUKa U [0CI01aBala.

YV KoHBeHIIUjH ce HaBOJIE U 3aJalli U Mepe Koje Tpebda Ja ce mpey3my
0]l CTpaHe HaIJISKHOT OpraHa, WM OpraHa, a y CKJaay ca HallHOHAIHUM
3aKOHO/IAaBCTBOM, Jla OM ce CripoBeJia MOJIMTHKA Koja je peBul)eHa y unany
4 oe KonBennwmje (wian 11 u 12). [lorpebHa je moceOHa mporenaypa u
YCIIOCTaBJbAKE YCIIOBA TIPH TPallibh 00jeKaTa, TEXHUUKA JOKYMEHTAIIH]a,
0e30enHoCT ornpeme. Takohe je MOTPeOHO Ja ce Ompeeiad TOK pajiHOT
mporeca, a ce nmpey3sMmy oarosapajyhe mepe Ha pagy ca areHcuMa u
CyTICTaHIIMjamMa, OJ] lbUX0Be 3a0paHe 0 OrpaHNYaBarka yrnorpede, wim aa
ce Tpaku JT03BOJIa 3a BUXOBY MpuMeHy. [leo ogpenda wmana 11 ce ogHOCE
Ha eBUCHIIM]Y 1 YyBame nH(popMalrja o noBpegama 1 Hecpehama Ha pany,
Kao M yCIIOCTaBJbalby CUCTEMA U IPOLEypa 3a n3BemTaBame. Hpopmanmje
A Mepe Koje ce Ipey3uMajy, Tpeba Jma ce mMyONuKyjy HajMame jeIHOM
rogunimke. Takohe je moTpedHO ycrocTaBbamke CHCTEMa 338 UCITUTHBAE
u npaheme pU3NYHUX CyNCTaHIMja U areHca o 31paBjby pagHuka. Peu
je o moceOHUM JrabopaTopHjama Koje OM mMmaie TIOMEHYTH TPEeIMET paja.
VY cMmepy uapopMucama, nHOpMaIIHje 0 HHCTAIHPaky, Kopulrhewy u
MPUMEHHU MallMHA ¥ APYyTUX TEXHUYKUX ypena, kao u npaheme HajHOBUjUX
TEXHOJIOMIKKUX TPeHI0Ba (4iaH 12), Tpebda na Oyny yBek JoCTymHe cBUMa. 1o
Ce OTHOCH Ha ITpon3Bolaue, yBO3HUKE, TU3ajHEpPE, OHE KOjH TIpaBe Tpanchep

13 HMHcTUTYIMOHAIHE METO/IE Ce jou Ha3uBajy u “hard metods”- TBpae, HedekcuOUIHE
MeToze (MHCTYMEHTH) 3a CIIpOBOheme oapelheHe MoIuTHUKe, JOK BAHUHCTUTYIIMOHAJIHE
metoze, mehy kojuma criana u obpazosame, HBO cexTop u T.4. ce Ha3uBajy “soft metods”-
Meke, (hIeKCHOMITHE MEeTO/Ie CIipoBohema onpelene monuruxe.

52



p Jlasap Josescku, Meljynapoowno ypeherve saumume 30pasmsa u be3beonocmu
Ha paody..., Paono u coyujanno npaso, cmp. 47-68, XVIII (2/2014)

MalIlHA U Ap. 3Ha4H, YKOJIUKO Ce TEXHUUYKA OIpeMa YBO3H, OHa MOpa UMaTu
YIyTCTBO Ha jJ€3UKY 3eMJbe y K0joj he ce mHcTanupaTy.

Kongen1uja npensuha 1 moceOHO 3HaYajaH HHCTUTYT 32 PATHUKE KOJH
Cy U3JI0)KEHU HENOCPEIHOj M 030MJbHOj OMACHOCTH MO 3ApaBJby. PamHuky
je mara MoryhHOCT ;1a ce moByde ca paJHOr mecta, ynMe My KoHBeHmmja
rapaaTyje 3amtuty (wianl3). To 3HauH 1a y Cirydajy HETOCPEIHE OMTaCHOCTH
3a 3[paBJbe, paJHUK MOXKE HAITYCTUTH PaJHO MECTO, a TOCJIO/aBall ra He
MOKE€ HaTepaTH Jja pajy Ha TAKBOM PaJHOM MECTY, 10K HE OTKJIOHH OITACHOCT.
OBo pememe Tpeda J1a ce yCKJIQAH ca HAIIMOHAIHNAM YCIIOBHMA M ITPAKCOM,
mTo je ciydyaj u 'y Behu Opoj 3emasba u3 peruona Jyroucroune EBpome'.
Ped o mpaBy oz BUTaIHOT 3Ha4aja KOjU MMajy paJHHUIM ca aCTleKTa 3alITUTE
IXOBOT 37IpaBJba Ha pajly, HEOCPEIHOT M KOHKPETHOT U3BOPA OIACHOCTH.
CBakako J1a je OBO IIpaBO jenWHO Koje oMoryhyje pagHuIMa Jaa HaIrycTe
1ocao, a MPUTOME J1a HE TPIIE MPaBHE U IPYTe MOCIeTUIIE.

Y KonBenuuju cy npensuleHe HOpMe Koje ce 0HOCE Ha 00pa3oBambe
n 00yKy, Kao JIe0 aKIIMOHUX Mepa Koje Tpeda Jda ce WMILIEMEHTHPA]y
y HAllMOHAJHUM 3aKOHOJaBCTBHMA y 3eMJbaMa Koje Cy paTu(uKoBaje
KOHBEHIIHU]Y, Ka0 ¥ MOT'YNHOCT JIOHOIICHa aKI[UOHOT I1J1aHa 32 KOOPAHHALIU]Y
n3Mehy conmjamHuX MapTHepa (CHHIWKAaTa, yApYyKema I0CIoAaBamna u
IpxaBe) U GOpMHpaHE MOCEOHOT IIEHTPAIIHOT TeJa.

Y Konsennuju 155 je npensuhen u noceban aeo o akuujama Koje
Tpeba Ja ce mpey3My Ha HHBOY OpraHu3allyje, IITO 3HaYHM aKluje U Mepe
koje y Behem memy Tpeba ma mpeys3me mociomasamn. [Ipenuleno je ma
nocjozasail Tpeba jia 00e30e1u pajHO MECTO OJI CBAKAKBHUX PU3HMKA, IITO
YKJbydyje U MalllMHE U OTIPEMY, XeMHjcKe U (PU3NUKe, ONOJIOIIKE U ICHXMUKE
CYTICTaHIIHje, Kao U Ja 00e30e1u 3amTUTHY onpemMy u onena (diaH 16). U3
oBora, nmpema KoHBeHI1jH, TIPOM3JIa3H JIa je TOCI0IaBall Taj KOju iMa 00aBe3y
1 OATOBOPHOCT 3a 3aIUTUTY paJHUKa Ha pagHoM MecTy. OBaj IPUHLIUI je
Hajuemrhe €0 HAIIMOHATHNX 3aKOHOAABCTBA M Mel)yHapoTHUX KOHIIETIIH]ja 1
cXBaTama 3amTuTe u 0e30eqHocTH Ha paxy. KoHBeHIMja HapaBHO MpeaBuha
u obaBe3y capaJme n3Mely pagHuKa W MocioAaBla U BUXOBY MehyceOHy
koonepaTuBHOCT (wiaH 19 u 20). To moapasymeBa npyxame U pa3MEHY
MehycoOHuX nHpopMalija niu u3mely BIXoBHX IpecTaBHUKA (MUCIH Ce
Ha IpeJCTaBHUKE pajiHuKa), o0e30ehuBame oaroapajyhe odyke pagHuka,
Mel)yceOHO KOHCYJITOBaE O MUTakUMa U3 00JIaCTH 37]paBiba M 0€30€THOCTH
Ha pajy, Kao U IPHUjaBJbUBAE OMIACHOCTH MPETHOCTABJHEHNMA, Ol CTPaHE
pajiHHKA.

14 Ogo pememe u3 Konsenmuje 155 je mpeToueHo U y HalMOHATHUM 3aKOHOJJaBCTBUMA
y Maxkenonuju, Cpouju, XpBarckoj, byrapckoj u 1.1.

53



p Jlazap Josescku, Meljynapoomno ypehere saumume 30pasmsa u bezbedHocmu
Ha paoy..., Paono u coyujanno npaso, cmp. 47-68, XVIII (2/2014)

[IpenBuhena je u o6aBe3a mocnonasna, 3a 06e3oeheme cpencrasa 3a
pBYy rmoMoh, TaMo Te je moTpedHo (unaH 18), Kao 1 MOAMUPUBaHE TPOIIKOBA
0 Mepemwy 0e30eIHOCTH U 3ApaBJba Ha paxy (dnaH 21).

W3 mpeTXoaHOT, MOXKE CE YOUNTH H 3aKJBYUHUTH Jia je ped O OKBUPHO]
KoHBeHIIMjH ¥ OCHOBHOM MHCTPYMEHTY 3a PEryJMCame HEKUX MUTAmba
3 00JacCTH 3aIlITUTE 37IpaBihba U 6e30emHOCTH Ha panxy. KoHBeHIHja HUje
cBeoOyxBaTHa, Beh orBapamMoryhHocT 1a ce y HAllMOHATHUM 3aKOHO/IAaBCTBUMA,
HBEHOM paT(UKalKjoM U UMIUIEMEHTALM]OM, pa3pajie U J0JaTHO ypeae HeKH
ACIEKTH O 3aIITUTH Ha pajy. YCTBapH, OHA MOCTaBJba ojpeleHe cranmapie
U MPaBHO HUBO, Koje Tpeba na ce Hanrpahyje. KonBeniuja ce ogHocu Ha
CBE 3aloCJIeHe U HeMa oApende Koje ce OJHOCE Ha MOoceOHe KaTeropuje
3anocieHux. To HaM Jiaje 3a mpaBo Ja 3aKJby4uMo Jia ce KonBeHIuja onHocH,
y BeheM Jienry, Ha TEXHUUYKO-TEXHOJIONIKY 3alITUTy W OJFKE je HopMama
3aITUTe U3 00JacTH ratione materiae. Anu, nomro ce KonBenuuja omHo-
CH Ha CBE 3aroClieHe, TAKO U Ha MOCeOHEe KAaTeropuje 3amocieHuX, 0TBapa
MoryhHOCT 3a GopMHupame cucTeMa MoceOHe 3aITHTEe, KOjU Ce OMHOCH Ha
cenu(UYHE ¥ TA4HO OIpeJiebeHe KaTeropuje paJHuka. To ce ycTBapu u
JIelllaBa y OKBUPY HOpMaTUBHOT cuctema MOP-a.

2.2. [Ipotoko u3 2002. rogune y3 KonBenuujy o
0e30eTHOCTH W 3aIITUTH 3PaBJba HA paxy op. 155

Ogaj IIpoTtokon'" ce onnocu Ha Konenmwujy 155, y cMuciy meHor
cpoBolema 1 jonymaBama, mpemMa uiany 4, caapxat y \0j. [IpoTokon cy
parudukoBanu camo 10 3emaspa, Mely kojuma je u Anbanuja (y 2004)1® u
Cnoenwuja (2010)", u3 perunona Jyroucroune Eporne .

W mopen Tora mTo je ped o0 jeHOM PENaTHBHO HOBHjEM aKTy, KOjH
Hucy patudukoBaau HU Makenonuja, HuTH CpOuja, Kao HU OcTase 3eMJbe
Y PETHOHY, MOTPEOHO je TaTH HEKOJIUKO HATIOMEHA Y BE3U K-ErOBOT caJipiKaja
U IPHMEHE.

Ogaj IIporokon gomymyje KonBennujy Op. 155 y HEKoJIKO cerme-
HaTa, a OJHOCH ce Ha eeKTyHpame MOIUTHKE, MpeaBuleHa wianoMm 4 u3
Konsenuuje. OH npencTassba J0JaTHH OMILTH HHCTPYMEHT, KOjU CE OTHOCH
Ha 3aIITHUTY 3ApaBiba 1 0e30e1HOCTH Ha paxy. Y ToM cMucity [IpoTokon nma
3a IMJb J]a CTBOPH jaK CHCTeM 3a Mpaheme (MOHUTOPUHT) U MOTBphHUBamkE
(HoTuduKaiuja) nporeaypa Koje ce 0JJHOCE Ha IOBpeIie Ha pay U podecu-
OHaJHE 00JIeCTH. YIIPaBO y TOME JIEXKH IJIaBHHU Pa3JIor OHOLIEHka oBor [Ipo-
TOKOJIa, KaKko OW ce HaJIONMyHMJIa TIpa3HuHa U o0oraTtuiia camMa KonseHnwja,

15 TIlpeysero ca: http://www.ilo.org/ilolex/cgi-lex/convde.pl?P155
16 TIlpeyseto ca: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?P155
17 Uounem.
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MIOLITO C€ Y BpeMe HCHOT JIOHEIIeHha HIje ocehana motpeda u HUCY OMin
3peI YCIOBH 32 HOPMUPAHE OBHX MMTUTAMbA.

IIpoTokon je cactaBibeH ox 4 nena. Y mpBoM jeily oOyxBahieHe cy
HEKOJIHMKO JeUHHIIM]a Koje ce oaHoce Ha: Hecpehe Ha pany (occupational
accident), mpocdecnonanne 6onectu (occupational disease), omacHa pagHa
cpenmHa (dangerous occurrence), nepuHUIIHja O TIOBPEAN BaH PAaJTHOT Me-
cta (commuting accident). OBe neduHUIM]e MpeACTaBIbajy 100py 0a3y 3a
pasyMmeBame CaMHX MHCTUTYTA, KOjH Cy mpenMeT neduuucama. 3ato he y
JTaJhbeM TEKCTY, OBe Je(pUHUIMje ONTH MoJIa3Ha OCHOBA 32 Pa3yMEBambe OBUX
uHCTHTYTa B Onhe kopunrhene 3a 00jalImbeHhe HCTHX.

VY npyrom gaeny, y uiaHy 2 ce objanimaBa CUCTEM MOHMTOPHUHTA H
noTBphuBama MoBpe/a Ha paay U mpodecuoHaiHe 60IeCTH, Koje MOry Ja ce
jaBe Ha paxy. [IpuTom, 3HAYAJHO je IMTO ce Kao TIIaBHY HAYHH 32 YCIIOCTABIhAHE
cucrema npahema u noTBphuBama, npeapula TOHOMICHE 3aKOHA HIIU JPY-
re IMpaBHE PEryjaTuBe carjacHo HallMOHAJIHO] nmpakcu. [Iporokon ynyhyje
Jla 0Baj CHCTEM Tpeba Ma ce Tpaan y KOHCYIATAH]H ca PEIPE3CHTAaTHBHIM
opraHu3zaiyjama mociiojaBana u paaauka. Cucrem ce ogHocH Ha npaheme
cTama Koj Hecpeha Ha pany, nmpodecrnoHalHUX OOJIECTH, ONACHO] paaHoj
cpenuHy, Hecpehama BaH pagHOT MecTa, a TIOBE3aHe ca PaJHOM CPEINHOM
(MeH3e, MecTO 32 OAMOp y KOMIAHHUJU U Jp.), K0 M CYMJBUBH CIIy4aju TIPO-
(becuoHamHUX OOJIECTH, aJI YjeTHO U Ha OCJICKEHE U MOTBpHUBAE UCTUX.
Kao mepe koje Tpeba 1a ce nmpexy3my 3a npaheme cTama, HaBOJE C€ HEKO-
JIMKO, TIPY YeMY C€ YCIIOCTaBJba OJrOBOPHOCT IOCIIOaBana Koja o0yxsara:
npaheme crama, HHPOPMHCAHE PalHUKA, 00aBe3a 0 OCUTYpamy IPUMEHE
Mepa 3alITUTE U y3ApXKaBamy O AUCLUIIIMHCKUX Mepa MPOTHUB PaJHUKa
KOju naje mHpopMaIije 0 HeKUM HaBeIeHUM CITydajuMa TOBpele Ha pary
u npodecronane donectu. Mepe caapxke U 4yBambe HHPOpMaIHja Koje ¢y
nose3ane ca npahemeM nospena u npodecuoHanHuX 00IEeCTH, BpeMe Koje
je MoTpeOHO 3a 4yBame, Kao M Mepe 0 04yBamby MEAHIIMHCKHIX JaTOTEKa 3a-
MTOCJICHUX, KOje Ce OHOCE Ha TIOBpEC Ha pary u mpodecHoHaHe 00IecTH,
a UMajy MX MOCJIOaBIH.

Kao mepe koje ce onHoce Ha cucTeM Oenexerma 1 NOTBphHUBama mo-
Bpema u mpodecuonamHux 0osectH, [I[poTokon mpeasuha Takohe odasese mo-
CJIOZIaBIa, KOj€ CE OJIHOCE Ha M3BEITaBaAE HAJIJIOKHHUX CITYKOU O MoBpeaMa
1 npodecHoHaTHUM OOJIECTUMA, Ka0 U HH(DOPMHUCAhE paJHUKA U IbUXOBHX
pernpe3eHTaTHBHUX opranusanuja. [Ipeasubha ce ycrnocraBipame moceOHMX
MEIUIIMHCKUX yCTaHOBA Koje fie paTHTH 3paBJbe paaHuKa's, KpuTepujyMmu
koju he ce KOHKpeTHO MOTBPHUBATH W OCNEKHUTH, KA0 M HHXOBO Tpajambe.
[Ipu Tome, HoTHUKaLK]a YKIBYyUdyje nH(OpManuje o npenysehy, ynpasu u
TTOCIIOABITY, HH(pOpMaItrje o moBpeheHoj 0codn 1 PUPOIN TOBPEIE, PATHO

18 OBe MeOUIIMHCKE YCTaHOBE KOJ HAC TIOCTOj€ M MO3HATE CYy Ka0 MEIUIIMHA paja.
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MECTO U OKOJIHOCTH Y KOjUMa ce IeCHJIa MoBpea, Kao 1 Moryhu 3/ipaBCcTBEeHU
PH3UK TOT PAJTHOT MECTA.

[IpoTokosom ce npenBula na cBaka 3eMJba Koja ra paTudukyje, pa3suje
CHCTEM HAIlMOHAJIHE CTaTHCTUKE, OAHOCHO 0a3y mojaraka Koja ce OJHOCH Ha
TOBpeZie Ha pajy, mpodecruoHaTHe O0NeCTH U 3a ApyTre HHCTUTYTE KOjH CY
npensuheru opum [IpoTokosiom. OUuTICIHO je Aa je yJjora U HJb IPOTO-
KOJIa CTBapame 0ase rogaraka i eMIIMPHjCKUX UCKycTaBa. OHU O Ha/iajbe
Tpebao 1a MIOMOTHY Ja Ce capiKajHO pa3BHja KOHIIETIT U TOJTUTHKA 3aIITUTE
3/paBJba U 0€30€HOCTH Ha paiy.

2.3. [Ipenopyka Op. 164- 107aTHU HHCTPYMEHT

Ipemopykara 6p. 164" je monemena mcre roauHe Kamaa u KoueHuja
155 u npatu camy Konsenuujy. Kana ce kaxe qa npatu KOHBEHIIH]Y, Y CTBapH
ce MHUCIIM Ha TO Ja ofjpeljeHa muTamba HAJONMYybyje U MPOIIUPYje MPEAMET
perynucama Konsennuje. Pa3nosu 3a perynucame HEKUX MUTaka U HHCTH-
TyTa 3allTUTE 37paBba U 6e30enHoCcTH Ha paay y [Ipenopyuu, Temesbe ce Ha
(akTHMa J1a BUXOBO perynucame KoHBEHIINjOM, Y BpeMe IEHOT JIOHOIICHA,
jorm Huje Omio 3peio. YcTBapH, Kaaa oxpel)eHn MHCTUTYTH HeMajy MHupy
MOZIPIIKY 3eMaJjba YWiIaHuIA J1a ce perynuiny KOHBEeHIINjoM, 4eCTO ce peryiiu-
ury [Ipernopykom, Koja o CB0joj MPaBHOj IPUPOIH, 32 3eMJbY YJIAHHILY HEMA
00aBe3HM KapaKkTep Kao paTu(UKOBaHA KOHBEHIIH]A, a ITOMIJIEHKE TTOCTYIIKY
aKIlenTupama (mpuxparama). 1 y oBom ciydajy, [Ipenopykom ce HajaBibyje
U TIOCTaBJba TOK Oyaylhier pa3Boja 3amTuTe Ha paay, oaHocHo y [Ipenopyuu
164 cy cagpskaHu CTaHIApIH BUIIET HUBOA U Mperopyuyje ce Behu crenen
3alITUTE, HEro WTO je To ypaheno KonBenuujom.

[Ipenopyka je cactaBibeHa o1 5 jienoBa y kojuma cy ooyxBaheHe oxpe-
0c 0 3amTUTH 3ApaBiba M pagHe cpenune. [Ipemopyka, kao n KornBennuja
Op.155, oHOCH ce Ha CBE MPUBPEIHE I'PAHE U Ha CBe 3anociieHe. Ay, [Ipe-
nopyka npensula aa Tpeda a ce mpeaBuae U Mepe Koje ce 0HOCe Ha 0cobe
ca caMOCTaJTHUM Tpodecrjama, 3aHIMarmbIMa (Tadka 2).

VY neny 2, raunuje Tauka 3, paszpal)yjy ce mepe koje Tpeda mpeay3eTu y
OJIHOCY Ha HAIHOHAJIHY MOJUTHUKY, TpenBuljeHe y unany 4, Kousenuuje. Y Tek-
CTy Cy HaOpojaHe Mepe Koje Tpeda /1a ce mpeay3my, y ToceOHIM o0IacTiMa, i
n3Mel)y ocTasior, HaBojie Ce U Mepe y OJJHOCY Ha IPOjEKTOBak-e, NHCTAIAIIH]C,
n300p TEpPEeHa y OTHOCY Ha PaJIHO MECTO, OCBETIhCHE, BEHTHIIAIIH]A, TEMIIC-
parypa, BIaXXHOCT, pyKOBame, yroTpeda cTpyje, MPOU3BO/Hha, 3alTUTA O]l
3pauera, KOHTpoJia aTMocdepe, TaBame MpBe NOMONY, KOHTPOJIa 37paBJba
pannuka uta. OBO MpencTaB/ba TEXHUUYKY 00JaCT aklUje U OJHOCH CE Ha
OIIITY 3alITUTY HA Pay CBUX PAJIHUX MECTA.

19 [octynHo Ha: http://www.ilo.org/ilolex/english/sTHo, ubjlst.htm; Buman y: ,,360pHUK
KOHBEHIIMja U mpenopyka MelhyHaponne opranu3zanuje paga“, crp. 193.
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3a cipoBohe-e OBUX Mepa M peann3aliijy HallnOHATHE MOIUTHKE U3
yrana 4 Konsenmuje 155, cBaka 3eMipa Tpeba ma mpeysme oapehern 6poj
aKIlfja Ha HAallMOHAIHOM IUIaHy. Tako ce mpeaBula JIOHOIICHE MPOITHCA,
Kao U peBU3Hja U MPEUCTTUTHBAE 3aKOHCKUX Pellieiha, C BpEMEHa Ha BpeMe.
OBRoO je MoceOHO BAXKHO PEIleHHe, KOje 3HAUU MOTBPIY JMHAMUYKUX OJTHOCA U
Iporieca y OKBUPY 3aIITUTe u 6e30e1HoCTH Ha pady. [Ipemopyka ymyhyje Ha
pasBUjamke UCTPAXKUBaba, IPOydYaBame paja U OaCHOCTH Ha pafdy. Takohe,
caapxu nocebHe oapeade koje ynmyhyjy Ha mpey3uMame Mepa 3a paJHUKe ca
VHBaJIMIUTETOM (allnHeja e, Tauka 4), To Huje Ono cinydaj ca KonBeHIIHjoM.
OBo je moceOHO 3HAYajHO U3 MPU3ME NMPOyYaBamka 3allTUTE Ha paay moceo-
HUX KaTeropuja paJHuKa HITO MpeACTaBiba ocedHa Bpcera 3amrture. [lo-
pen pa3mena uadopmairja usmel)y nocnonasia u pajgHuka, npeasuha ce u
o0e30ehuBame mporpama o0yke Ha MaTepHEM je3UKY, PaJlHUKa-MHUTpaHaTa,
mTo Takohe Huje Ouno npensuheno KonpeHnuujom.

Ha nanumonannom muany, TpeOa fa ce mpenysumajy u oarosapajyhe
Mepe 3a crpedaBambe kKaracTpoda, kao U KoopauHaija ca MelhyHapomaum
CHCTEMOM YII030peHa, y TIOTJIey 3alITUTE Ha paay, NpeaBul)eHr akTuMa
MOP-a (anusneja b).

VY onmHOCY Ha KOOpAWHAIM]y U3Mely pa3MYuTHX OpraHa W Telna,
npensuhenn y wrany 15 Kousennwmje, y Ilpenopynu ce maje mormyHa u
o0janimermhe KOjU je 1uJb OBOT 4iaHa. Tako ce Kaxke Aa ujb Tpebda Outu
ncnymeme yciaoBa u3 wiana 4 u 7 Konseniuyje. [Ipyra ctBap koja ce uzasaja
je To mrTo Tpeba aa ce paau Ha KOOPAWHAIIM]U CBUX aKTHBHOCTH U3 00JIACTH
3allITUTE pajga U paaHe CPpEAUHE, Ha CBUM HUBOUMaA (HaHI/IOHaHHOM, peruoHaI-
HOM H JIOKaJIHOM) u3Mel)y cBHX cy0OjekaTa, oprana, opraHu3annja 1 YMHUONA,
aTmoceOHO J]a ce CTUMYJIUIIIE pa3MeHa TIeIuIITa, HHpopMalija u NCKycTaBa
(anmmueja T, Tauka 7). Moxe ce u3aBojuUTH U Tauky 8 [Ipernopyke, koja kaxe
na Tpeba Ja MoCTOjU TecHa capaimba u3Mely BiIacTH W MpeaCcTaBHUIKHUX
opraHu3anyja paJHuKa u nmocioaasamna’’,

VY neny 4 u3 llpenopyke, mpenBulere cy BpcTe Mepa Koje Tpeda ma ce
pey3My Ha HUBOY Tpejy3eha, 0JHOCHO MOCI0/IaBIia. YCTBapH ped je o pas-
paau u IomyHH, Ipe cBera uiana 16 KonBenuuje, ajau 1 Apyrux 4jaHoBa.
Y TOoM cMucCITy je ipenBul)eHO Ja MOCIONaBIH 3aIITUTE U OJIP)KaBajy paaHa
MecTa, MallliHe U onpemy (anuneja a, Tauka 10). Takohe ce mpeasuha na
ce Jajy moceOHa ymyTCTBa M CMEPHHIE PAIHUIIMMAa U [TOBOJIOM KOHTPOJIE
BUXOBOT paaa. [la 6u 00e30eqno ajekBarHy 3amITUTy U 0e30€eTHOCT Ha
pany, mociomaaBar Tpeba ga YCIoCTaBU M OPTaHU3AIIHOHE OOJIMKE 3aITUTE,
na 00e30eau TUYHY 3alITUTHY ONpPEMY 3a 3arocieHe, 0e3 BHUXOBUX TPOII-

20 Osa capanma, Ha K0jy Buie myTa yiyhyje IIpenopyka 6p.164, anu u Konseniuja op.
155, xao u MmHOTO Ipyrux akara MOP-a u EBponicke YHuje, cMaTpaMo 1a HUje clydajHa, HeTo
KJby4Ha 33 OCTBAPEHE CUCTEMa 3aIITHTE 31paBJba U 0€30€HOCTH Ha Pajly 3a CBE 3aM0CIICHE.
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koBa. [loceOHo je 3HauajHO IITO Ce y OBOj TaykH, y anuHeju I, mpensuba
OpraHM3anyja paja y oIHOCY Ha PaaHO BpeMe M OAMOp, IIPH YeMy ce He Ou
TpIIesie MITeTHE TIOCNIeNIIe Y OKBHPY 3amTuTe pajga. OBO ce OHOCH 3a CBE
3arocjeHe U MPEeACTaBJba MEPY Koja Ipernopydyje noau3ame cTanaapaa
CBHX 3aIl0CJICHUX y OJJHOCY Ha PaJHO BPEMe M OAMOp (ca acleKTa 3alITHTe
Ha pajly), a He caMo 3a OIpe/ie/beHe KaTeroprje 3arocieHuX, Kao J1e0 Mo-
ceOHe 3amTUTe. Y CTBapH, ca OBHM JEJIOM MOCEOHE 3aIITUTE CE MOAMKE
HuBO ommte 3amtute’. Takohe, npeu myT ce [Ipenopykom npensuba na
MoCJIOAaBal] Mpey3Me CBe Mepe Ja OH ce Crpevro (QU3NYKH U MEHTaJHU
ymop?. OBakBHUM IPHUCTYTIOM, YMOp JJ0OWja IpaBHY JTUMEH3H]y U IPU3Haje
ce kao (akTop pusrKa Ha paay. CarilacHO ToMe, ICTH Tpeda Ja ce MPeIBUIH
Y ypeIH y OKBUPY HallMOHAIHUX 3aKOHOaBcTaBa®. CBe MPETXOIHE Mepe ce
OJTHOCE HE3aBHCHO OJ] TOTa J1a JIU Ce paJu y BUlle npenyseha, olHOCHO, HCTH
ce MOpajy KOOPAMHHCATH Y 3aIUTUTH Ha Pamy.

IIpenopyka Hamonymwyje u uinan 20 KoHBeHIlUje, T/Ie ce Kaxe jaa
capaama n3Mely cybjexara (pajHuKa 1 [ocIo1aBana), Ha HUBOy npenyseha,
Tpeba ma ce ocTtBapyje GopMupameM MENIOBHTHX KoMHUTeTa. Tume ce
npernopyuyje HHCTUTYIHOHANNn3anrja MehyceOHe capaime Py 3alITHTH.
Habe ce mpensulajy npaBa 1 o0aBe3e 4jaHOBa JIeJIerara, a ce 3a paagHHuKe
JierieraTe y KOMUTeTY Kaxe n1a Tpeba ja no0ujajy mHpopMaIrje o 3aiTHTH
Ha pany, na OyJqy KOHCYJITOBaHM Kaja ce npensuhajy HoBe u Behe mpome-
HE 0 3aIUTHUTH Ha pany, Aa Oyay 3amrTuheHu of OTHYIITama C mocia J0K
M3BpIIaBajy GyHKIN]y OKO 3aIITHTE HA pajy, a ©Majy CI000AaH MPUCTYT
JI0 CBUX MTPOCTOPH]ja MOCTIOAABIA-TIE Ce M3BPIIaBa pal, Ja MOy CI000IHO
Jla KOHTaKTHPajy HHCIIEKIUjcKe oprane u T.1. (Tauka 12). [Ipeasuba ce n o0a-
Be3a Moco/aBIa 3a (hopMupame ciryx0e MeITuIIHE Pajia, Kao U KOpUITheme
CTPYYHOT JIHIIa Koje OU JaBalio caBeTe y Be3H 3alITHTE Ha Pajy, ajli caMo
YKOJIMKO je To moTpebno**. Takole, mociaonaBuu Tpeda ¢ BpeMeHa Ha BpeMe
J1a BpILIE CHCTEMATCKe KOHTPOIHE IPeTJie/ie 3aI0CICHUX, a yjEeIHO U 1a BOJIE
€BHUJICHIUjY O 3allITUTH Ha PaJly CBUX 3aIOCJIEHUX, a peABUl)eHo je U mTa
Tpeba 1a caipiKu CBHUICHITH]a”,

21 Csaxkako ma ce oBo onHocu y okBupy MOP-a u nosezanoctu u MelhyHaponne
kooopauHupanoctu uzmehy Konsennuje 155 u IIpenopyke 164, HacynpoT KOHBEHIIHja U
HpernopykKa Koje ce 0JHOCe 3a IoceOHe KaTeropje 3alo0CIeH X, Kao LITO CY )KeHe, OMJIaInHa,
XCHAUKCIIUPAHU, MUT'PAHTH U OCTAJIU.

22 Ymop npeacTaBiba CrieliuGUuIHy KaTeropujy u pusuk paktop (Kao u cTpec) y OKBUPY
3amTHuTe ¥ 6e30eIHOCTH Ha pajy, Koja y Mocieime BpeMe 10o0uja cBe Behe 3Hauewme, MupH
TpeTMaH OJ] HayKe, IPaKCe U y PeryJaTuBy.

23 O oBoM pu3nyHOM (pakTopy cMaTpamo aa he Outu morpeOHa moceOHa mMpHja aHATH3A
ca CTpaHe HayKe.

24 Jleo oBux cTanaapaa cy Beh mpuxsaheHu ca cTpaHe eBpONCKOT KOMYHUTAPHOT IIPaBa;
Bunu Jupexrusa 89/391EE3.

25 O oBome Bume Buan: [Ipenopyka 0p. 164 (cras 2 tauka 15), u3 1981, MOP.
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VY Ilpenopyum, taukom 16 ce gomymyje u paspabyje uman 19
Kongemuje, mpu 4emy ce kaxke 1a paJHUIH Tpeda Jaa BoJe padyHa O BIaCTUTO]
0e30eIHOCTH, anu U 0 0e30eHOCTH JAPYTUX 3alOoCICHUX, Ja IMOIITY]y
yHyTcTBa 3a 0e30eIHOCT Ha pajy, IPaBUIHO Jla KOPUCTE 3aliITUTHE ypehaje
W OIIpeMy, OIMax Jia pHjaBJbyjy Hecpehe Ha pajy CBOM IPETIOCTaBIEEHOM,
Kao M OIacHoCT off Hecpehe Ha pany.

3a pasznuky on KonBeHIyuje koja je npeasuhana ga paJHUK MOXe Jia
HaIyCTH PaJHO MECTO YKOJIMKO MY j€ YTPOJKEHO 3/1paBJbe M ’KUBOT, & IPUTOM
Jla ce He BpaTH JIOK ce He YKJIOHHU omacHocT, y [Ipenopymy, Tauka 17, mpensulha
ce Jla He CMe J1a ce Mpey3Me HH jeJJHa NITeTHA Mepa 3a paJIHUKa, YKOJIHMKO ce
OH CaMo IMOKaJH MOCIOAABIY 3a HETOIITOBAakE U HECIIPOBOleme onpenada
0 3aLITHTHU Ha paJy M KPIIeHE 3aKOHCKUX ycioBa. OBO MpencTaBiba BUIIN
CTETICH 3aIlITUTE, Y OMHOCY Ha KOHBEHIIH]y, jep paaIHUK MOXKE CJI000IHO Aa
MPOTECTYje y CBUM CiIydyajeBUMa KaJa cMaTpa Ja ce KPIIU 3aKOH Y OJHOCY
Ha 3aIITHTY Ha pajy, a He CaMo KaJia je yIPOKEHO HEroBO 3PaBJbE H IKHBOT.

Osom IIpemopykom ce ycTBapu 3a0Kpy’Kyje jemHa IeIWHA Koja
00yxBaTa OKBHUD 3allITUTE HA paay U OCTaBJba MOTYNHOCT 3a JeTaJbHU]jC
perynmcame y OKBUPY HAallMOHAIHUX 3aKoHozxaBcTaBa. KonBenuuja 155 u
[Iperopyxa 164 yiHe pyHIAMEHT OMIIITE 3aIITUTE HA MEyHAPOIHOM IUIaHY.

CBakako, Kao IITO CMO MPEAXOJHO TOMEHYJIN TIOCTO]j€ jJOIT HEKOJIHMKO
HHCTPyMEHaTa KOjU C€ OIHOCE Ha OMNILTY 3alUTUTY 3ApaBba u 6e30enHoCcTH
Ha pany. Mehy muma je u KonBennuja 187 koja mpeicTaBba CUCTEM (OKBHUD)
yHarpehema 6€30eTHOCTH Ha paay U 3IPaBJby.

2.4. KouBenuuja 187- OxBup 3a ynanpeheme
3alITHTE 3APaBJba H 0e30eTHOCTH HA pagy

Oga Konsennwuja®® je mocienma goHeMIeHa (3aKJbYYHO 0 cenTemMbpa
2014 roguHe) Koja ce OJJHOCH Ha 3aIlITUTY 3/IpaBjba U 0€30€HOCTH Ha pay.
Kounsenuuja 0p.187 ne peBuanpa nujeany apyry Konsenuujy nim npenopyxy
n3 oBe oOacTtu (wrad 6). C 003UpoM Ha TO Ja je ped O pellaTHBHO HOBOj
KonBeniuju, 10 centemopa 2014 roguse cy je parudukonaie camo 31 3eMalba,
a u3 peruona Jyrouctoune EBporne, To cy bocHa, Cpouja u Makenonuja?’.

Konennnja je monemena 2006. ronuHe W HEHO JOHOIICHE HUjE
ciayuajao. OHa MpeacTaBiba HOBH OKBHP W OCHOBY 3a yHampehuBame 3a-
LITUTE HA PaJly W 3]IpaBJba, 3a CBE Kareropuje 3anocicHux. KonseHmuja je
HCIYHEHEe KOHTHHYUTETa HA HOPMATHBHOM IIJIaHY Y OBOj 00NacTH, Koja
je 3amouena KonBenmnujoM 155 u mpeacraBiba aeo riodajiHe cTpaTeruje u
areH/ie JenoBama MehyHapoiHe opranusanuju pajia y o0JacTy 3alITUTE Ha

26 [octynHo Ha: http://www.ilo.org/ilolex/english/convdispl.htm
27 VYmopenu Ha:http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C187

59



p Jlazap Josescku, Meljynapoomno ypehere saumume 30pasmsa u bezbedHocmu
Ha paoy..., Paono u coyujanno npaso, cmp. 47-68, XVIII (2/2014)

pany, 6e30eaHoCTH 1 311paBJba. JlajT MoTHB 3a HoHOLIEHE HOBEe KoHBeH1Ije,
koja he ynanpenutn MeljyHapoaHe cTaHIap/ae y 001acTv 3alITHTE Ha paxy U
0e30e1HOCT 3/IpaBJba, je CBE Belia MarHUTY 1a OBPE/Ia Ha PaJIHOM MECTY, IIPO-
(becnonaHuX 00JIECTH M CMPTHOCTU®, aJln M OTpeda 3a aKI1joM 1 HOBUM
(hpoHTOM IIpEBEHIMje U CMameme UCTUX. Takohe, HajHOBHUje mHpOpMaIIHje
u aHaiuse y okBupy MOP-a, roBope 1a TpOIIkoBH Koje CTBapajy MoBpene Ha
pany, npodecruoHaiHe 0OJIECTH U CMPT Ha pajy, Y BEIUKO] MEPU JIUKTUPA]Y
HOBE HOPME M NMPHUHLHUIIC Y Pa3Bojy 3alITUTEe M 0e30€AHOCTH Ha pamy.
[pouemyje ce 1a BUCHHA OBHX TPOIIKOBA, HEKMX HAIIHOHATHUX EKOHOMH]A
HaMarnyje uudpy u Buiie o 1 munujapae goaapa (US $)%.

WNmajyhun y Buny OpojHa cazHama OBE MPUPOJE, NMPH JOHOLICHY
Konsennuje 187, moruvHo je OWII0 MITO je OHA TPOIIHPHIIA [T0J6E HOPMATHBHE
00yXBaTHOCTH U TIOCTaBHJIa HEKE HOBE MHCTUTYTE, I0CaJa HEMPUMEHHHBAHE
y obactu 3amtute u 0e30€THOCTH Ha pajy. Y ToM cMuciy, oBa Konseniuja
IPBU YT y OKBUPY LIMJbEBa 300T KOJUX CE U JJOHOCH, TOBOPH O KOHTUHYHpa-
HOM TI000JBIIIARY 3aIITHTE 3/IpaBiba U 0€30€IHOCTH HA paay U MPEBEHITHU
nocieauiia (moBpene, 00JecT, CMPT), YKIbY4dyjyhu CBe YMHHOIE Yy TpOIe-
Cy HOpMHUpama 1 CIpoBohera HOPMH 3aIITHTE, a TO CYy PENpe3eHTAaTHBHE
opraHu3alfje paJHuKa, MOCIOaBIH U ApXkKaBa (Tauka 1, uman 2). To Tpeda na
ce ypaau u3pajJioM HAIlMOHAITHE TIOJIUTUKE Y OKBUPY HAIIMOHATTHOT CUCTEMA,
npeko oArosapajyher (HaloHaIHOT) mporpamMa (kao HHCTpyMeHTa). Takohe,
MPBH IIYT, 3alITHTA U 0e30€THOCT Ha paly ce Iieaajy Kpo3 Mpu3My KOH-
CTAaHTHOT ¥ aKTUBHOT yHampelema 3apaBe paaHe cpeanne (OKpyKermba) PEKo
oaroBapajyhux uHCTpyMeHara (Tauka2, wia 2). CBaka 3eMJba MOpa MOBpe-
MEHO J1a MPEHUCIIuTYje Koje Mepe Tpeba mpey3eT 3a paTuduKalnjy cTaH-
nmapaa MOP-a, canpikaHUX y KOHBEHITHjamMa O 3alITUTH Ha Pajly U 3/IpaBJIby.
[peBennuja mocienIa U aKTUBHO yHaNpeleme paHe CpeiuHe, MPeICTaBiba
HOBH KOHIICTIT KOjU MMa LIXJb JIa OATOBOPH Ha HOBE M3a30BE KO ILITO CY €KO-

28 Ilpema MOP-y cBake roguse, Bue o1 2,3 MHJIMOHA Jby 11 yMUpe 1pu Hecpehn Ha
pany, win 0oJecTH MOBe3aHUM ca pagHuM MecToM. Hajonaxke pedeHo, oko 270 MuimmoHa
JbyIH je HacTpaaano HecpehoM Ha pany, 160 MuiIHOHa cy4ajeBa mpopecHOHaTHIX OOJIECTH.
be30eaHOCT 3am0CieHnX Ha pajly Bapupa MHOTO 071 3eMJb€ 10 3eMJbe, EKOHOMCKUX I'paHa,
Kao U couujasHuX rpyna. CMpTHOCT U MOBpene y3UMajy OTPOMHE XPTBE IPH Pa3Bojy
3eMaJba IJie je BeIMKU OpOj CTAHOBHHMIITBA 3aII0CICHO y PH3HYHUM Hpodecujama, Kao 1ITo
Cy: IOJBOIPUBpENA, Tpal)eBuHa, pHOOIIOB, pyAapcTBO, ApBHA HHAYCTpHja. CBy/a MO CBETY
Cy HajCHPOMAITHHjU U HajMambe 3alITHREHH, a TO Cy XKeHe, ena U paJHuny Murpantu. Kao
HajU3JI0KEHUJH OBUM yTHIAjUMa, OHU cy U Hajuenthe xpsTe. O 0BOMe BHIH BHUIIIE HA:

http://www.ilo.org/global/Themes/Safety and Health at Work/lang--en/index.htm

29 Ha Kourpecy o 3amtuti paja u 37paBiba Ha pany, oapxkan y Ceyny, PenyOmuiu
Kopeju, ox 29 Jyna-02 Jyna 2008 roaune, 13/10%keHa Cy HajHOBHja Ca3Haba O [IEHU KOIITabha
noBpeza, OOJIECTH U CMPTHOCTH Ha pajy, KaKo y HallMOHAJIHUM €KOHOMHjaMa, TaKo W
robanHo. Mely npyruma je u npumep nomahuna, Jyxue Kopeje, rae ce y 2007 ronunu, 3a
0Baj IIUJb OJIBOJIIIO OKO 1,5 OMIMOH aMepHuKHX Josapa U3 OyETCKUX CpeacTaBa.
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HOMCKE KpH3€e, CTapeh¢ CTAHOBHHUILTBA, PMHAHCH]CKA OPKJBUBOCT CHCTEMA
COIMjaTHEe CUTYPHOCTH UT/I.

VY okBHpY HaIOHAJIHE MMOJIUTHKE, y wiany 3, KonBeHuuja npeauha
Koje Mepe Tpeba j1a ce mpeay3umajy. M3mely ocraror, cBaka 3eMJjba Mopa aa
IIPOMOBHIIIE 3PaBO PaHO ONKpYyXewe (Koje HUje Moryhe 0e3 3mpaBe xKu-
BOTHE CpeJIHe U 00paTHO, a cxBalieHo Kao JIeo CHHTAarMe 0 3J[PaBOM JKUBOTY
yomure). [Topen Tora, mpeasuleHo je 1a ce 31paBa pajiHa CpeuHa pa3Buja
u yHanpelyje kao npaso.

VY OKBUPY HAI[MOHAIHOT cucTeMa, KOHBeHIWja, Y CTBapH, ycMepaBa
KOJUM HaIlMOHAJTHUM MHCTPYMEHTHMA U Mepama Tpeba Jia ce cripoBejie Ha-
[[OHAJIHA TOJIMTUKA U Tporpam (uiaH 4). To cy HapaBHO IpaBHU MEXaHU3MH,
YKJbYuyjyhu U 3aKOHE, KOJICKTUBHH YTOBOPH O PAJy U JAPYTHU MPABHU aKTH.
Ann KonBennwuja ynyhyje u Ha ¢opMupame Tena, WIH Tena Koja ou oumna
OJITOBOPHA 32 3aIlITUTY 3[[paBJba U 0e30eqHOCT Ha paxy. OBaj cucTteM Mopa
Jla YKIJby4yje ¥ HHCIICKIIHJCKH HA30P, Kao U capaimwy u3mel)y MeHalIMEHTa,
paJIHHKA U IbUXOBUX PEIPE3CHTATUBHUX OpPTaHU3aIln]a.

Y HalMOHATHOM CUCTEMY, CBy/a rie je moryhe, Koneeniuja ynyhyje
Ha (hopMHpambe ClICHHjaTHUX TPUIIAPTUTHHUX TeJIa 32 Ha/130p Y 00J1acTH 3a-
NITUTE 3/IpaBJba 1 6€30€THOCTH HA paly, Kao 1 HHPOPMATHBHU HAJI30PHU cep-
BuC (Tauka 3, unaH 4). [ToTpeOHO je Aa ce mpeaBuau TPEHUHT U MEIUITHHCKE
yciyTe, alld M MEXaHH3aM 3a CKyIJbamhe U aHAIM3Y NojlaTaka O moBpeaama
u OonecTuma Ha pany. Hanrionanuu cucteM Tpebda aa mpecTaBba HEeTHHY
mmel)y moBpena, 00JIeCTH ¥ CMPTH Ha paay (IIOCTOjamke OCUTYPaHUX CITydaja)
Y HAIJMOHAJIHOT CUCTEMA COILIMjaTHOT OCUTYypama. To 3HauH J1a ce TUPEKTHO
KOPHCTE TIIpaBa [0 OCHOBY IIIeMa COILIMjATHOT OCHTypamba, IPHU HACTyHamy
onpehenor ocurypanor ciydaja. HoBuHa je TO IITO HAIMOHAIHA CHCTEMH
Tpeba Jla ycrocTaBe MEXaHu3aM 3a KOHCTAaHTHO MOOO0JbIIABAE YCIIOBA 32
pajy MalluM U cpeiibuM npeay3ehuma, kao u 'y HeopMatHoj (T3B. CHBO])
E€KOHOMMU]H.

IIpBu myT je ca oBom KouBeHIHjoM mpeaBnl)eHO TIOCTOjake HAITHO-
HAJHOT [porpama 3a 3allITUTy Ha pajy u 3apaBiba. OHa Tpebda jga o0yxBara
Mepe Koje he mpomoBHucaTH U pa3BujaTH 0€30€THOCT U 3APABIBE KAO KYIATYPY
pana (tauka 2, wias 5). [Iporpam Tpeba ga gonprHHECe STUMUHAPAY HITH
MUHUMU3UPAY PU3HKA KOjU CY TOBE3aHH PaJHUM MECTOM, ¥ IIPOMOIIHjOM
0e30eaHOCTH U 3ApaBJba Ha pagHoM MecTy. CaM HallMOHATTHY IIPOTrpam Tpe-
0a ;a OyJie yTeMesbeH Ha MOoAalnrMa KOjU Cy CKYIJbaHU U aHATM3UPAHU U3
obnacTu 3amTUTE 3ApaBiba U 0e30enHoCTH Ha paxy. OH Tpeda 1a YKIbydyje
moceOHe UJbEBE U MpeMeT 00yXBarTa, Kao IITO Cy MOCeOHe KaTeropuje
3aMoCJICHUX, U J1a je Y KOOPAHHALM]U Ca OCTAJIIUM NOCTojehrM, CIIMYHUM
(KOMIIEeMEHTAapHNUM) HAIlHOHATHUM TIporpamMmumMa. OBaj iporpaM Tpebda ga
JIOHECe JIpHKaBa.
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Moxe ce pehu na Konsenuuja 187 nae xopak yHanpen y OZHOCY Ha
ocTaje MHCTPYMEHTE W3 OBE O0JIaCTH, a TIOCEOHO Y OHOCY Ha rmocTojehe
kouBeHnuje. Ona npensuha, mopes U3rpaame HOPMATUBHOT CUCTEMA O 3a-
LWITHTH U 0€30€THOCTH Ha pajay, U YCIOCTaBJbame KyIType 0e30e1H0oCTH 1
3[paBJba Ha Paay ¥ MOCTOjarbe 37paBe pajHe CPEIHHE, Kao Ie0 CBEYyKYITHE
KUBOTHE cpennHe pagHuka. Ha taj HaunH, KoHBeHIMja OCTaB/ba HOBY
napagurMy y OJHOCY Ha pa3yMeBabe U Pa3BUjambe 3allTUTE 3paBiba 1 0e3-
OesHOCTH Ha paJy Ha Mel)yHapoIHOM IIaHy, a cBakako he nmaru u onpas y
HAIMOHAJIHUM 3aKOHOJIaBCTBUMA 3eMaJjba WIAHHUIIA, CAMOM PAaTHU()UKAIII]OM.

2.5. [Ipenopyka op. 197 o okBUPY
yHanpelewa 31paB/ba u 0e30eJHOCTH HA paay

Y Bpeme kana je nouetra Konsenmuja 187, jomr yBek HUCY OMITH 3peiTH
YCJIOBH JIa C€ HOpMUPAjy oipeljeHa muTama Koja Cy akTyellHa U 00peMemyjy
caBpeMeHH paj U 06e30eHOoCT U 3ApaBibe paguuka. To je yunmeno [Ipemno-
pyxoMm Op. 197 koja ce ogHOCH Ha cucteM MOP-a 3a yHanpehuBame 31paBiba
u 6e36emmnocTr Ha pany, y 2006 roguan®’. YkpaTko hie ce aHaau3uparu He-
KOJIMKO Tavaka, Koje ¢y 3Hauajue y oBoj [Ipemopyiu.

[Ipemopyka 197 npeacraBiba HaloMyHaBamke U pa3paay Konpenmuje
0p.187. [Ipenopykom cy oOyxBahena ogpeleHa mutama Koja ce He peryiIuIry
KonBenuujom, kao u ogpelhenu 0poj nuTama Koja ce yrephyjy AetasbHuje u
onmmpHuje, Hero Konsennujom. Takole, [Ipenopyka npencrasiba 1eo Leno-
KYTIHOT OIILITOI' CUCTEMa HOPMHM M3 O0JIaCTH 3alUTUTE Ha pady U 31paBJba,
YTOJIMKO ITO U caM TekcT ynyhyje Ha Kousennujy 187, anu u na KonBeHnujy
155, kao 1 Ha Apyre aKTe Koju cy caapxanu y aHekcy [Ipenopyke. Moxe ce
pehu na [penopyka nogatHo objammasa onpeleHa pememha 1 KOOpAUHHUIIE
pemersa n3mely Kousennuje 187, camom [penopykom 197, anu u ca ipyrum
HOPMaTHUBHUM aKkTHMa (TToJTavkKa a, 71eo 2).

VY npBom zeny, [Ipenopyka ynyhyje Ha To na uwian 3 u3 Kousenuuje 187
Tpeba ma ce pa3marpa y KoHTeKeTy aena 2, Kousenruje 155, koju ce omHOCH
Ha HAI[MOHAJIHY TOJINTUKY O 3alITUTH 3ApaBiba U 0€30€THOCTH Ha paxty, 1a
Cy TO IIpaBa, 1y»KHOCTH U OATOBOPHOCTHU PaJHUKA, TOCIO0AaBalLa 1 Baaa.

VY apyrom neny, [Ipenopyka objammaBa u pa3palyje HamoHaJIHA
CHCTEM 3aImTuTe u 6€30eMHOCTH Ha paxy. Y OBOM JENy je Haj3HauajHHje, Y
omHocy Ha 1eny [Ipenopyky, To IITO MpH CIpedaBarby U MPEeBEHIIMjU OBpeIa
Ha Iociy, OOJIECTH U CMPTH Ha PaJHOM MECTY, AUPEKTHO Ce ycMepaBa Ha
onpehene kareropuje 3amocieHux. M3melyy octanor, mopem 3amTUTe CBUX
pannuka, y [Ipenopynu (tauka 3, neo II) ykasyje ce Ha 3alITUTY U Ha paJIHUKE
KOjU pajiec Ha PU3MYHUM PaJHUM MECTHMa, Ka0 U PambUBE KaTeropuje paji-

30 HoctymHuo Ha: http:/www.ilo.org/ilolex/cgi-lex/convde.pl?R197
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HUKa KOjU C€ CIIOMUIbY Kao 3aIll0CIeHn y He(hOpMallHOj EKOHOMU)H, paJHULIN
MurpaHTu 1 Miaahu pagauiy (mena). OBo je BpJo 3HAYajHO, jep Ce jeTHOM
OTIIIITOM TIPETIOPYKOM yKa3yje Ha CBE MMOCCOHE, palbUBE I'PYIIC paIHIKA KOjH
Tpaske Behu cTerneH 3amTuTe 3ApaBiba U 0€30€THOCTH Ha Pajy.

OBo Huje yecTa mipakca y okBupy MOP-a u roBOpH 0 UCKJBY4YHBO
3HAUYajHOj, ¥ TI0O MHOT'O YeMYy CIIEIIU(PUIHOj 00JIACTH pPeryInucama HHCTUTYTA
3alITUTE MOCEOHHUX KaTeropuja 3arociieHuX, a ca Apyre CTpaHe 1 O ToBe3a-
HOCTH OIIITE 3aLITUTE Ha pajy CBHX 3aMOCIECHUX, a OCEOHO ca MOCEOHUM
Kareropujama pagnuka. Ha oBaj nHauna llpenopyka notsphyje onpeneseme
IIPH EBEHOM JIOHOIIICHY, Ja C€ OJHOCH M Jia MoBe3yje mto Behu Opoj akara y
OKBHY 3alITHTE 3ApaBiba 1 0e30e1HOCTH Ha pany, y OKkBUpy MehyHaponne
Oopramusanyje paaa. ¥ ToM mpasily je u Tauka 4, K0joM ce MOTEHINPa J1a Mepe
3amTuTe U 0e30eJHOCTH Ha pany (Kao 1e0 HAIMOHATHOT CUCTEMa 3aIlTHTE
Ha paay) Tpeba aa ce ogHOce Ha 00a mosia (MyLIKH M KEHCKH) B TTOCeOHO
3allTHTa PENPOLYKTUBHOI 3/1paBiba. M mopen Tora mro je oBo 3apaBibe
KapaKTEepUCTUYHO 3a 00a 1oJja, UIaKk Tpeda 1a ce HalloMeHe 1 je V TIPaKCH,
YKEHCKO PEMPOAYKTHBHO 3/IpaBJbe BUIIE U3II0KEHO IITETHUM YTHLIAjHUMA.

[Ipenopyka mpoayskaBa 1 MpOLIUpYje MapaJurMy jauarma jaBHE CBECTH,
KYJTYpe, TPEBEHINje 1 eyKall¥je y OHOCY Ha 3allTUTY Ha paay u mocsehyje
oarosapajyhu akieHar oBUM T3B. MeKaHHUM (Soft) MeTomama senoBama.

Y oHOCY Ha HAIIMOHAJIHU ITPOTrpaM Koju je ouo ypehen Konsenuujom
187, Ilpenopyka je nomymyje u AenuMuA4HO paspalyje y Tpehem aeny. Osne je
KapaKTePUCTHYHO TO IITO ce yImyhyje Ha MoCTojamke CHCTeMa HACHTUPIKAITH]E
MPUOPUTETA JieJoBama. Tpeba cioMeHyTH U To mTo [Ipenopyka ynyhyje Ha
TO J]a HAIIMOHAJIHM IIporpam Tpeda ia ce 6a3upa Ha 3alITUTH, Ipe CBera Ha
HUBOY paHOT MecTa. To 3HaY mpey3umMarme Mepa, THPEKTHO, 32 KOHKPETHOT
pajiHHKa, HA KOHKPETHOM paJHOM MecTy. ThMe ce IpaBu criennjaan3anyja
came 3alITHTE, HITO je ca JIpyre CTPaHe y CA0JHOCY ca CaMOM 3alITHUTOM Ta-
tione personae Koja je Takohe jeaH BHJI CIIEIHjaIn3allije 3alITHTe Ha paay y
omHocy Ha cy0jekat (pamauk). OBa BpcTa ACEHTpATH3AIH]je CHCTEMA 3aIITH-
Te Tpebasio Ou J1a 60Jbe OJITOBOPH Ha MOTPEeOE CBAKOT KOHKPETHOT PaIHHUKA.

Hosuna y [Ipenopynu je To o pa3sujame U U3rpaimba HATHOHAIHOT
Iporpama MpeKo HaIIMOHAIHOT CHCTeMa Yy BHJy HAIlMOHAJTHE TIOJUTHKE,
ynyhyje Ha U3paJiiby HAIIMOHAITHOT TPoQuIIa 3eMIbe WwiaHue. To 3Ha4YH, U3-
paza jenHe BpcTe ,,JIMYHE KapTe' HAIIMOHAIHOT CUCTEMa O 3alITHTH Ha Pajy,
Beh moctojeher n Oyayher-kakas Tpeba na Oyze (y Buny npoekiyje). bes oBor
HaIlMOHAJIHOT TIpo(duia ycTBapH 1 HUje Moryha ycrenrHa nMIieMeHTaIuja
akata MOP-a o 3amTuTH Ha pany u 0e30eIHOCT 3apaBiba, Kao U Tpaama 1
pa3BHjarmbe HAIIMOHAITHOT CHCTEMA.

[IpBu Iy T, OBEIM aKTOM Cy HaBeneHe Koje nHpopMatrje Tpeda na 0ymy
caJip>kaHe y HallMOHATHOM mpoduiy. Tako, oH Tpeba na caapxu nHpopMaIuje
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KOje ce OHOCe Ha MpaBHU CHUCTEM 3eMJbe M HOpME Koje ypehyjy meo 3a-
IITHTE Ha pazy, Tella U OpraHa KOju Cy HaJUIC)KHH 3a OBY IPOOJIEMATHKY,
MHCIIEKIIM]CKH HAJ[30P Y 3€MJbH, MIOCTOjakbe OApel)jeHuX yroBopa Koju ypehyjy
MehyceOny capaamy u3Mely colijalHuX napTHepa, HHpopMaluje 3a Tpe-
HUHT TIpOTrpaMe, NCTPaKMBamba U3 OBE 00JIACTH, /1a I MMa CHCTEM aHaJIH3e U
o0pajie mojaTaka Koju cy MoBEe3aHH ca oBpegama, 0oinecTuMa 1 CMpTHOCTH,
IPOY3POKOBAHU PaJioM, TIOBE3aHOCT CHCTEMa 3a COLHUjaIHY 3alITUTY H JIP.
Taxobe, [Ipemopyka nmpensuha, y monaTky HallHOHATHOT poduiia, moTpedy
Jla cy cajpkaHe U nH(popMaIije 0 KOOPAHHAIIN]H MEXaHu3aMa KOj! ITOCTOje
Ha HMBO Tipeny3eha, TeXHUUKe cTaHAapAe, eAyKalujy, MEIUIUHCKY 3alITHUTY,
CTAaTUCTHUKY, (UHAHCHPAbE 3AIITHTE Ha paly, nHpopMalije o IeMorpadCKuM
KpeTamnuMa, EKOHOMU]jH, 3aTIOCICHOCT U T.JI.

Iopen rope mocraBibeHHX cTaHmapaa, [Ipenopyka ymyhyje u Ha
MehyHaponHy capaamy U pa3Meny HHpopMaIja, ca HUJbeM YCIIOCTaBIbamba
BUILIMX CTaH/ap/ia y 3aITUTH Ha pajly, aJId U OJIaKIIaBaky UMILIEMEHTAIIH]e
crangapza. 3a 1pyro, moceOHy ynory uma Mehynapoana opranusanuja pana,
Ha 4Hje HauIe)kHOCTH yKaszyje [Ipenopyka. O6aBe3ze MOP-a ce kpehy y cme-
Py CTpyuHE MOAPIIKE jayary KamaluTeTa HallMOHAJTHUX 3aKOHOJABCTBA O
3aIITUTH 3/IpaBJba 1 0€30€HOCTH Ha paay, Kao u pasMena uHdopmariuja’.

3. 3nauyaj MOP-a y crBapamy Mel)yHapoaHor cucrema
3alITHTE 3APaB/ba H 0e30eTHOCTH HA pagy

VYrora u 3nauaj MOP-a Ha oBoM moJby cy orpoMHa. To ce mpe cBe-
ra BUJIM U3 HEKOJIMKO acrekTa. Kao mpBo, To je CTBapame jeHOr cucTeMa
HaJHAIIMOHAJIHOT TpaBa U3 OONACTH 3aIITUTE 37paBiba U 0€30eTHOCTH Ha
pany. Hopme MOP-a koje ce omHOCE Ha OBa MHUTama Cy WHKOPIIOPUCAHE Y
HaIlMOHAITHUM 3aKOHOJIaBCTBUMA, MTOCIIE paTu(UKaIije KOHBEHIIH]a, TOIITO
je MOP wu3rpaauo 13B. Mel)yHapOIHU KOJIEKC pajia, kKao nmocedban cucrem. Ca
Jpyre cTpaHe, yIpaBo OBUM CHCTEMOM HOPMH CE YCIIOCTaBJbajy HOBH, CBE
BHUIIIH CTAHAAPIU U OCTBAPY]y CE HOBH XOPU30HTH y OJJHOCY Ha ypelhuBame
3allITUTA 3[[paBJba paJHUKA U yHaNpehuBame cucteMa 0e30eTHOCTH Ha pay.
Ognie MehyHapoiHa opranu3saiiyja paja uMa Boziehy yiory y ceety. Takohe ce
BpIIH U je/IHA BPCTa XapMOHHU3aIMje CTaH1ap/a 1 HOPMHU Ha TII00aTHOM, TLIa-
HETapHOM HHUBOY, MONITO Mel)yHapOIHE pajHe CTaHap/Ie OITUKYje lHX0Ba
yHUBep3aJHOCT. To yTH4e Ha mpaBHY, EKOHOMCKY U COLIMjalTHy PABHOTEKY U
yjeIHaYeHOCT Pa3IMIUTHX IPABHUX, EKOHOMCKHX U COL[UjaIHUX cucTemMa. Y
OITHOCY Ha TIOCTIEIE IBE MTOCEOHO, jep ce CMamyje HellojaTHa KOHKYPEHIIH]a
rII00aITHO, KOja je MPOYy3pOKOBaHA Pa3IMYUTUM TPOITKOBHMA OCTBAapHBakba
IpaBa u3 00JIACTH 3aIITHUTE 31pPaBiba U 0€30€THOCTH HA pajy ¥ Pa3THIUTHM
TOKOBHMa COLIMjalTHUX JlaBara ca acleKkTa caHupame MOocieaula Healek-

31 O oowme Bumre: Tauka 15, neo 5 [Ipemopyxke.
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BaTHUX YCJIOBa Ha pajy, YNMe ce MOCTHKE jeaH O IMJbeBa MehyHapOaHUX
pPaJHHMOX CTaHAap/a — yTHIIA] HA KOHKYPEHIIU]Y U CIIpevyaBarmbe COIMO0jaTHOT
JAMITHHTA.

IloceOHoO je 3Ha4ajHO TITO ce HOpMAaTHBHOM nenarHomhy MOP-a Ha
M0JbY 3/1pBJbE paHHUKa U 6€30€1HOCTH Ha PaTHOM MECTY HETYjy U YHUBEp-
3aJTHEe BPEIHOCTH IpaBJe W MPaBHYHOCTH, U IIUJbA CE IPEMa OCTBAPCHY
XyMaHHjUX YCIIOBa 32 Pajl M JKUBOT 3aIl0CIICHHX, aJIM U 0J1arocTarma IeJIOKYII-
He 3ajeguuue yonmTe. OBe BPEIHOCTH Y BEIMKO] MEPH MOTY C€ OCTBApUTH
MIPEKO HANPEIHOT CUCTEMa 3allTUTE 3[paBiba U 0e30€AHOCTH Ha paay Ha
mehynaponnom miuany. Ongarie MOP nMa oroBOpHOCT MTOHETH TEPET OBE
ujeje. YjemaHo, MOXKe ce peuu Jia ce THME yTHYE U Ha COIMjaJIHA MHP 3aCHO-
BaH Ha COLMjAJIHOj ITPaBAH, ajld y LIUPEM, YHUBEP3aJIHOM OKBHUpY. IIpema
ToMe, cama ynora MehynapoaHe opranusanuje paia je 1y JOMEHY CTBapama
MehyHapomHuX cTaHaapaa o 37paBiby 1 0€30€IHOCTH Ha pajy, Kao Uy KOH-
TPOJIH IIPUMEHE, OJTHOCHO OCTBapUBama Mel)yHapoTHUX paJlHUX CTaHaap/a,
Te yHanpelema ColnjaHO-eTHYKHUX TPUHIINIA PaJHUKA™,

Ha kpajy, moxe ce pehu aa cy ce on Bpemena ctBapama MOP-a (1919),
a cBe JI0 JaHac, IPOMEHYJIe MHOTE OKOJIHOCTH, KOje ICTEPMUHHUIILY Pa3jore
1 yJIOTY 3aIIITO TOCTOju oBa Mel)yHaponHua opranmu3anuja. [I[pomenyie cy ce
1 YCJIOBH pajia, Kao U PU3MLHU Ha PaJHUM MEeCTHMa Koje Tpeba Iperno3HaTu
1 TIPEBEHHUPATH M CBAKAKO HapMaTUBHO perynupatu. Popmupajyhu ce y
BpeMe cBe Belie MHIyCcTpHjaiu3aiyje U pa3Boja KamuTaJuCTUUKOT HaYu-
Ha TIPOM3BOJI-E, KOjU HaJMallyje HalnoHajiHe okBupe Beh moueTkom 20.
BEKa, I1a CBE J0 JaHalllbe MpemMuce cBe Behe 3amTuTe pajHUKa HAa pagy U
XyMaHu3anuje yciona pajga, MOP ce nmoTBphyje kao n3BopHa uzeja u J0K-
TpuHa (paJHUKa, MocjojaaBana GUIaHTPOIa, IpKaBHUKA, podecopa U
IIp.) CBE JI0 TIpepacTama y TI00allHy Uejy COLHjaTHe MpaBIe y yCIOBUMA
ri00au3alnje MOICPHOT CBETa, M KalnuTaly U ApkaBu yoriurte®. Mnak meHa
IIpBa yJora, 1/eja 1 J1ajT MOTHUB CTBapama, IPeoBIajaBa 1 JaHac, a TO je Ipe
cBera Beha 3amTrTa 371paBiba paJHUKA U CTBapame 0e30eTHIX yCclloBa paja,
Ha Meh)yHapOoTHOM ILIaHy, YMME Ce YHUPHIIMPA U HHTEPHAIIUOHAIH3HpA Ta
3alITUTA.

32 O osowme Buie kox: Enure Bajc, ,,MelyHapoaHa corujaiia HOIUTHKA, TPBU H IPYTH
neo,, beorpan, 1982. O motuBuma dopmupama MOP-a, Mmoxe ce Bulle BUAETH Ko, b.M.
Wynpepuh, on.our., ctp.16-25; bopucnas biaroes, ,,MehyHapoaHa oprannszanmja paga u
BeH nonpuHoc Mehynapogaom mpaBy®, PeBuja 3a meh)ynaponno mpaso, 6p. 1/1969.

33 b. Wysnepuh, on.our., ctp. 26.
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International regulation of occupational safety and
health at work - general instruments of the ILO

Summary

This paper discusses the international framework for the protection of
health and safety at work powered primarily through a system of standards of
the International Labour Organisation. In the paper are analyzed the general
system of norms poured through conventions and recommendations relating to
the protection of all employees at different jobs. Paper discusses the positive
legal system of the ILO, which originates from the idea of well-being in the
workplace based on principles of justice, humanity, humane working conditi-
ons, and with time and life. The role and importance of International Labour
Organisation and the work in this field is large and has a global significance
in the direction of promoting global ideas work dignity and universal justice.

Keywords: health protection; safety in the workplace; The International
Labour Organization, improvement of working conditions.
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A0IYHITEHOCT YIIPABHOI CIIOPA ITPOTHB
KOHAYHOI PEHIIEIbA HHCITEKTOPA PA/IA**

Ancmpaxm: [logooom numarea oonyumeHocmu 6olerba ynpagHoe
Cnopa npomus KOHAUHoe peuierba UHCNeKmopa paoa Kojum je ooiy-
YUBAHO O 3aXMe8Y 3aNOCIEHO2 3d 001A2AFeM U3BPULEFA peuleTbd
nOCI00a8YaA 0 OMKA3Y Y2080pa O pady aymop yKasyje 0d y npaxcu
e23UCUpajy onpeyni Cmagogu MUHUCMAPCMEA HAOLEeNCHO2 3d NOCI0-
6e pada, Ynpasnoe cyoa u Yemasnoe cyoa. Aymop nocebno anaiuzupa
cmas Ynpaenoz cyoa 0a je ynpagnu cnop OOnyuimeH npomue KoHau-
HOZ peliera UHCHeKMopa paod Kojum ce 000uja 3axmee 3an0cieHoz
3a 00N1a2arbeM U3BPUIEHA PeLierha NOCI00AsYd 0 OMKA3Y Y2080pPa O
paoy, anu 0a Huje OONYWMeEH U NPOMUE KOHAYHO2 Peulerbd KOjum ce
maj 3axmes yceaja, 0OHOCHO 0a Y NOCMYNKY N0 3aXMmesy 3an0CieH02
VAPAGHOCYOCKY 3AUIMUIMY YHCUBA CAMO 3ANOCAEHU, AU HE U NOCLO-
dasaya, me nPUMEHOM CUCIEMAMCKO2 U YULHOS MyMadersd 00ad3u
00 3aKBYUKa 0d je maxag cmas camo 0eom NPAgHo NPUXEAMbUE, jep
6oherme ynpagnoe cnopa Hije 0onyumeHo He camo NPOmus KOHA4HO2
peuiera Kojum ce yceaja 3axmee 3anocienoe U 001axice u3epuerse
peuiera nociooasya 0 OmKasy yeoeopa o paoy, eeh nu npomueg Ko-
HAUHOZ2 peulersa Kojum ce 000uja 3axmes 3anoCieHoe.

Kwyune peuu: uncnexyujcku Hao3op,peuterbe UHCNEKmMopa paoa
0 oonazary pewerba nocro0asya O OmKaszy y2080pa 0 paoiy,
00ONYUIMeHoCHm YIpaeHoe Cnopa, npasu meKcm Hopme, CmeapHo
3HAUEE HOPME, Je3UUKO, CUCTNEMATCKO U YU/bHO MyMaderbe HopMe,
080CMPAHAYKA KOHMPAOUKMOPHA YNPAGHA CINGAD, NpUspemMena mepd,
oyeHa ycmagHocmu.
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I — Onre HanoMeHe o0 oBJamhemy HHCTIEKTOPA paja aa
MOCTYIIA 10 3aXTEBY 3aII0CJCHOT 32 OJIAralkheM H3BpILICHA
peliemna NM0CJIOABLA 0 0TKAa3y YrOBOpa 0 paay

WHcneknujcku Hag30p MpeAcTaBiba jeqaH o 00JMKa OCTBapHBarba
yIIpaBHO-HaA30pHE (YHKIHje opraHa yrnpaBe.lIHCIEKIHUjCKH HAaA30p je
noce6aH, crienuyan 1 Crerjain30BaHu OOJUK YIIpaBHOT Haa30pa Hal
HEayTOPUTATUBHUM aKTHBHOCTMMa onpehenux cyoOjexara.Kao u cBaku
OOJIMK TIpaBHOT HaJ30pa, TAaKO Ce W YIMPAaBHH HAJ30p 00aBJba MPUMEHOM
yIpaBHUX oBJiamhera (yrpaBHe BIacTh). IHCIIEKIHjCKU OpraHy Cy yIIpaBHU
opraHy,liaje U3alTHTa KOJy OHU MpYyXajy yIpaBHa 3alliTHTa, a OHa Ce
ocCTBapyje Kpo3 00aBsbame MOCIOBA HHCIIEKIIN]CKOT Ha/130pa, Kao jeIHOT O]
00JIMKa yIIpaBHOT HaA30pa.

VYrpaBHo-Hag30pHa QYHKIHja KOjy BPIIW MHCIEKTOP paja (MHCIIEK-
LIMjCKU HAJI30p) MOXKE Ce MOocMaTpaTH Kpo3 00aBJbame TOr HaJl30pa Hall
MPUMEHOM TIpON¥ca U3 O0JIACTH pajia, ajli U KPO3 OCTBApUBAE YIIPaBHE
3alITHTE TIpaBa 3armociIeHIX Kao jeIHOT O] eKCTEPHUX 00JIMKa 3allITUTE MTpaBa
3arociaeHuX. Y U3BpLIeY CBOjUX OoBNamhemna 1y KHOCTH, HHCIICKTOP paaa
Jeiyje y Ba mpaBlia: IpeMa MoCIoaBIly, yKa3uBambeM Ha OBPEIy MPOINCa,
OIHOCHO ITOBpEIY IpaBa 3aIOCIICHOT, HalarambeM PEHICHEeM OTKIIambarmba
yTBpheHe noBpene 3aKoHa, OJIaramkeM H3BPILICHA OJJTyKa MOCIO0NaBLa Y
Clly4ajy OYHIJIeIHE MOBPE/E MpaBa 3arociIeHOr U CIIMYHO, U IpeMa APYTHM,
EKCTEPHUM Cy0jeKTHMa, ITOJHOIICHEM MTPHjaBe 32 yUHHEHO KPUBUTHO JETIO,
TIO/THOIIICHHEM 3aXTEBA 32 MOKPETamke MPEKPIIAJHOT MMOCTYIIKA U CITUYTHO.

Onnaramen3BplIeha pelleha MOCI0AaBIa0 0TKa3y yroBopa o paay
je jemHo oj oBianthemanHCIIEKTOpapa an OHO UMa noce0aH 3Havaj Kaja
j€ y IATamy 3allTUTa IpaBa 3alloCIeHUX. ¥ TOM CMUCHTY, YKa3yjeMo ma
je onpendama unana 271. 3akoHa o pany («Ciyx0OeHu rinacHuk PCy, Op.
24/05, 61/05, 54/09 u 32/13) yTBpleHo aa ako MHCIEKTOp paja Hahe na je
pememeM MocIoIaBna O 0TKa3y yroBopa O pagy O4urienHo nospeheHo
IIPABO 3aIOCIICHOT, a 3aII0CIICHH j€ TTIOBEO PAIHH CIIOP, HA 3aXTEB 3aII0CICHOT
onyoxuhe CBOJUM pELICHEM H3BPILICHE TOr pelIeha - JI0 JOHOLICHA
MPaBHOCHAXKHE OJITyKe Cyaa (cTaB 1.), a 3a1I0CIICHN MOJKE MOTHETH 3aXTEB
u3 cTaBa 1. oBor unana y poky ox 30 qaHa o1 1aHa MOKpeTama pagHor criopa
(cTaB 2.), Kao | J1a je MHCIICKTOP pajia JyKaH Jia JJOHECE PEIICHE O OJlIaramy
M3BpIICHA pelleka MOCI0IaBIla 0 0TKa3y YroBOpa o pajay y poky ox 15 nana
O TaHA TIOTHOIIICHA 3aXTEeBa 3aIIOCIICHOT, aKO Cy UCITY-EHH YCJIOBU U3 CT.
1. m 2. oBor unaHa (ctas 3.).

Jlaxie, MHCTIEKTOp paja je 3aKOHOM OBJIAlIheH Ja CBOjUM pPeLICHEeM
OJIJIOKH M3BPILICH-E Peleha MOCIOAaBIa 0 0TKa3y yroBopa o paxny.To Moxe
YUYMHHTH KaJia Cy KyMYJIATUBHO HCITYH-CHHU clie/iehn yCIIoBH:
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a) /la nocmoju pewerse nocnooasya Kojum je 3anocieHom OmKa3am
yeogop o pady.Jlakiie, MHCIIEKTOP paJia MOXKE OJJIOKUTH H3BPIICHE CaMO
peliena KOjuM je OTKa3aH yroBOp O Pajy, ajlk HE U PeIlicHha KOJUM je OITy-
YEHO 0 HEKOM JIPYTOM MpaBy, 00aBe3u MW OATOBOPHOCTH 3aMIOCICHOT.

0) /la je pewervem ouueneono nospelero npaso sanocienoz.Kana
MOCTOjW OUMTIIe/HA IOBPE/a MpaBa, MHCIIEKTOP pajia MpoleHkhyje Y CBAKOM
KOHKPETHOM CIIy4ajy Ha OCHOBY YTBp)EHOT YHME-EHUYHOT CTama U CBOT
yBepema J1a ce paju O OUMIJICHOj IOBPEIH MpaBa, Jakie, rpy0oj mospenu
KOja He OCTaBJba CyMBbY JIa je MpOoIHC MoBpel)eH Ha IITETy 3aroCciIeHor U
Ja OM ce HeojularameM H3BpIICHa KOHAYHOTPElIeha MOTJIa OTEKATH HIIN
onemoryhutu Op3a pecraypauuja nospelheHor npasa 3anocieHor. [lojam
«OUUTIeIHO MOoBpel)eHO MPaBoy» MPE/ICTaBIba CBOjEBPCTAH MTPABHU CTAH AP
KOjH je, ICTOBPEMEHO, 00jeKTHBHA OKOJHOCT, aJIi U Cy0jeKTHBHO YBEpeHmHe
MHCIIEKTOpa paja Aa je, y CKiaay ¢ 00jeKTMBHHM IPaBOM, YUHUIbEHA OYH-
rieaHa, rpy0a moBpe/a npasa 3armocieHor.

B) /la je 3anocnenu npomus pewerba nogeo paduu cnop. Ilocrojame
paJgHOr cropa MOKPEHYTOr pajy MOHHUIITEHa peliekha O 0TKa3y YroBopa
0 paay 3a KOjU Ce TPaKd oJjlarame M3BpLICHA, j€ jeJaH O MperyciioBa
3a ojuiarame. PajgHu crop ce mokpehe Ty»KO00M, Na3anoCieHN KOjH TPaKu
OJlJIaTamke M3BPIICHA PEIICha, MOpa y3 3aXTEB JOCTABUTH TYKOy KOjOM je
MOKPEHYO Taj CIOp, y3 HAIIOMEHY J1a MOpa MMaTH J0Ka3 Ja je Ty»0a rpeaara
WJTU TTOCTIaTa HaIJIeKHOM CYTy.

1) Ha je 3anocnenu uncnexyuju pada nootneo 3axmes 3a 001a2arbe
uzeputerba pewerba u mo y poky 00 30 oana o0 oana nokpemarba paoHoe
cnopa. YIHCTIeKTOp pajia MOXKE Oy YMBATH O OJJIararmy W3BPIICHA Pelleha
caMo Ha 3aXTeB 3aITOCIIEHOT KOjH C€ IMOTHOCH Y TTMCaHOj (OPMH NI YCMEHO
Ha 3anmUCcHUK. be3 3axTeBa 3amocieHor, MocTynak ojjiaramba He MOXKe OUTH
MOKPEHYT, jep OBa BPCTa MOCTYIIKA MMOpa3yMeBa Jia ce OH nmokpehe moBogom
3aXTeBa CTPAHKE (3AMOCIICHOT), & He TI0 CIYKOCHO] TYKHOCTH. 3aXTEeB MOpa
OouTH mogHeT y poky ox 30 maHa o JaHa IOKpeTama pagHor criopa. HaBenenn
POK je IPEKITy3UBHH, IITO 3HAYH Ja TPONYIITAkbEM TOT POKa 3aMI0CIICHH I'yOH
[IpaBoO Ha OBY BPCTY 3aILUTHUTE.

Kana ce cBu Hampel HaBEeICHU YCJIIOBH KyMYJATUBHO WCIYyHE, MH-
CIIEKTOD pajia JIOHOCH Pelliehe O OJINIaramy M3BPIICHA PEHICHa MOCIO0IaBIa
10 JIOHOLIEH-a NMPaBHOCHAXKHE OJTyKe cyaa. V3 HaBeJeHor je BUIJBUBO A2
peliene HHCIIEKTOPAa pajia O OjiIaramy H3BpIICHA PElIcha MOCI0IaBIa KOJUM
je ounrneaHo moBpeheHo mpaBo 3ammociIeHOT HMa BPEMEHCKH OT'paHUUICHO
JIejCTBO A0 MPaBHOCHAXXHOCTH CYJICKE OITyKE Y paIHOM CIIOPY, OHOCHO, TO
pellehe je MPUBPEMEHOT KapakTepa U UMa CMHUCA0 U JICjCTBO MPUBPEMEHE
Mepe. AKO Cy CBOjOM MEPUTOPHOM OJTyKOM YCBOjH TY>KOEHH 3aXTEB 3a-
MOCJICHOT, PElICHhEe MHCIIEKTOpa paja O OjJiaramy U3BplIcHa 1001ja CBOj
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IyHU CMHCA0 W MPABHO ONpaBAame, HCTOBpeMeHo 00e30elyjyhu npaBHu
KOHTHHYHTET Y OCTBapUBamy ITpaBa 1 00aBe3a 3a1ociieHoT, Te cripedaBajyhu
HITETHE TIOCIIETUIIE KOje OM IIPOUCTEKIIE U3 OJUTYKe rocioasia. OniarambeM
H3BpILEH-a OJIITyKe 3a0CICHOM ce IpyXka 0p3a u epukacHa nmomoh, jep mo-
CTYTIaK MPeJ CyI0M TPaje BUILIECTPYKO Ty’Ke. YKOIHMKO CYJ CBOjOM OATyKOM
onouje TyKOSHH 3aXTEB 3aIIOCIICHOT, PEIIeH¢ HHCIIEKTOPA pajia O OJIaramy
W3BpIICHA Pellieha MOCI0AaBIa IPECcTaje 1a MPAaBHO JAEIYje MOMEHTOM IpaB-
HOCHa)XKHOCTH CYJICKE OJUIYKE O IIPEAMETY CIopa.

VY city4ajy 1a M’HCIIEKTOp paja, [0 CIPOBEICHOM YIIPAaBHOM MOCTYIIKY,
YTBP/IH J1a pElICH-eM TTOCIIOAABIIa O OTKA3y yTOBOpa O paay HHje OUUTIICTHO
noBpeheHo npaBo 3amnocineHoM, peueeM he onouTH 3axXTeB 3am0CIeHOT 32
oJyIarambeM U3BPLICHA PELICHa.

Ha kpajy, moryha je u cutyanuja na 3axTeB 3a OJjIarame U3BpIIeHa
pelema 10 MPaBHOCHAXKHOCTH OIJIyKe CyJa CaapKu HeKu (opMaiHH He-
JOCTaTaK KOju cIipeyaBa NOCTyNambe 10 3aXTEBY (HIIP. KCTH HUjE Pa3yMJbUB
WA TIOTTIYH, HUje MPUJIOKEH J0Ka3 Ja je TOKPEHYT paaHu CIop U cil.). Y
TOM CIIy4ajy, HHCIIEKTOp paja hie 3aTpakuTu oJ] IOTHOCHOIA 3aXTeBa J1a, Y
onpeleHOM pOKy, OTKJIOHH YTBph)eHH HerocTaTak. AKO OJHOCHIIAL] 3aXTeBa
OTKJIOHHM HEJJOCTaTaK y OCTaBJLEHOM POKY, cMaTpahe ce 11a je 3axTeB OHo o1
MoYeTKa ypenan. Y CyNmpoTHOM, HHCTIEKTOP paja he 3akJbydKoM O0aluTH
TakaB 3axTeB. Ha oBy nmocnenuity nogHocuian he ce HAPOUUTO YIIO30PUTH Y
MO3MBY 3a UCIPABKY 3axTeBa. [I[pOoTHB TOr 3aKJbydKa JO3BOJbEHA j€ TOCceOHa
xaioa.

Jaxie, ynpaBHU MOCTYTAaK MOKPEHYT ITOBOJOM 3aXTeBa 3aMOCICHOT
3a OJIarame U3BPLICHHA PEIIeHha MOCI0AaBIa 10 TPABHOCHAKHOCTH CYACKE
OJUTyKE MOXKE CE OKOHYATH PELICHEM HJIH 3aKJbyUYKOM. Y IPBOM CIyuajy,
WHCIIEKTOP pajia MEPUTOPHO OJTYUY]je O 3aXTEBY U MOXKE T'a YCBOJUTH (IaKJIe,
OJIJIO’KUTH U3BPILICHE PELICHa), YKOJIHKO je 3aXTEB OCHOBAH, MJIM I'a O10H-
TH, YKOJIMKO 3aXTEB HHMj€ OCHOBAH. Y JPYIOM CiIyuajy, HHCIIEKTOp paja He
oITydyje MepuTOpHO Beh 300T MporecHNX HemocTaTaka ondaIryje 3axTeB.

Kana o 3axTeBy outyuyje pememeM, HHCIIEKTOP pajia ra Mopa JOHETH
LITO Tpe, a HajKacHUje y poKy of 15 nana pauyHajyhu o JaHa NOAHOLICHA
3axTeBa, ¢ 003UPOM Ja 300T OUHTIIeHE TIOBpPE/E MpaBa 3aMoCiIeHOT HHje
noTpeOHO TPOBOAMTH NOCEOaH UCITUTHU MOCTYTIAK.

[Ipema onpendama unana 272. 3akoHa O pany, MIPOTUB peliekha (1
3aKJby4Ka, PUM. ayTOpa) MHCIEKTOpa pajaa, Kao MPBOCTEIEHOI aKTa,
HE3aJIOBOJbHA CTPaHKa MMa MPaBo Kallbe y pOKYy O]l ocaM JiaHa O]l JlaHa
HETOBOT" I0CTaBJbama (CTaB 1.); xayiba Ha peleme y 0BOj BPCTH YIIPaBHOT
MOCTYIIKA, KA0 M3y3€TaK O] IpaBuja, HeMa CYCIIEH3UBHO JI€jCTBO, OJTHOCHO
KanmbaHe oTake M3BPIICHE pererba (CTaB 2.), Ia je OHO OIMaxX M3BPITHO
(OBaKBO pelIeHe IPITU CBOjY JIOTHKY M3 YHEEHUIIE 1a OM CYyITPOTHO pelleHhe
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KPO3 CYCIIEH3MBHO JISjCTBO *kajbe MPOJOHTUPAO CIPOBO)EeHmE OBE MPH-
BpEMEHE Mepe MHCIIEKTOpa pajia Koja uMa IyHH CMHCA0 CaMo aKo ce oaMax
CIIPOBE/IC); MUHKCTAP j€ Iy KaH J1a y poKy oj1 15 1aHa o/ jaHa mpujema xxanoe
OJUTYYH TI0 Kasion (cTaB 3.); MPOTHB KOHAYHOT pelieha u3 wiaHa 271. cras 1.
OBOT" 3aKOHa HE MOYKE JIa ce TIOKpeHe yrpaBHU crop(ctas 4.).!

II — YnpagHa, cyacka M YCTABHOCY/ICKA IIpaKca 'y
Be3HU €2 MUTAKEM JONYIITEHOCTH YIIPABHOI CIIOpa
NMPOTHB KOHAYHOI pellieha HHCIIEKTOopa pajaa

Bunenu cMo, 1akie, a je MHCIIEKTOp pajia oBiaimieH u jaa, cariacHo
onpenbu unmana 271. ctaB 1. 3akoHa 0 pamy, ako Hahe ma je pememeM
MOCJIOJaBIa O OTKa3zy yroBopa O paly OYHUIJIEAHO TOBpeljeHO MpaBo
3aI10CIICHOT, a 3aII0CIICHH j€ TIOBEO PaJIHU CIIOP, Ha 3aXTEB 3aII0CICHOT OJJI0KHU
CBOJUM PEIICHEM U3BPIICHE TOT Pelickha, 0 JOHOIICHA TPABHOCHAXKHE
OJUTYKE CyZa, Kao | J1a je oapendoom wiana 272. ctaB 4. HCTOT 3aKOHA YTBpleHO
Jla ce IPOTUB KOHAYHOT pelieka 13 unana 271. ctas 1. oBOr 3ak0HA HE MOXKE
MMOKPEeHYTHU ymnpaBHH crop. OBaKBO JIETHCIATYPHO pelIekhe IpemMa KoMe
WHCIIEKTOP pajia MOXe, Moj| oxpeheHrnM ycrnoBrMa, OJIOKUTH H3BPIICHE
pelemha MocoAaBla 0 0TKa3y yroBopa O pajay, OJHOCHO KOJUM ce€ Y JaToj
CUTYAIIHjH UCKJBYyYyje MOTYNHOCT Bol)ema yIpaBHOT CIIopa IMPOTHB PElIcHha
WHCIIEKTOpa pajia, Hau3TJe]] je CACBUM jaCHO M CTOTa, Oap ce TaKo YMHH, HE
0CTaBJba IPOCTOPA 32 pA3IINUNTA BHl)CHha IErOBOT CTBAPHOT 3HAYCHA, & THME
HU TIOTpeOe 3a HerOBUM MIOCEOHHM, JOJTaATHUM TyMademeMm. MelhyTum, mpakca
MUHHUCTAPCTBA HAJICKHOT 32 TOCJIOBE pajia, Kao opraHa JAp)KaBHE yIpaBe
HaJIJISKHOT 32 IOCTYTIAhe ¥ OJINTyYUBabE y YIPABHOM MOCTYTIKY 10 3aXTEBY
3aIoCIICHOT 3a O/IJIarab-¢ N3BPILCHa Pellieha MOCI0/aBIa O 0TKa3y yropopa
0 pajay, a HAPOYMTO IpaKca JPYTUX ABAjy IPKaBHUX OpraHa, Kao jeIHnHUX
peneBaHTHUX (HAJIEKHUX) /1a 3]y MEPUTOPaH U KOHAYaH CyJl O CAAPKUHU
Y 3Ha4Y€Hy OBE HOPME y IOCTYIIKY HEHE MPUMEHE U TO YIPaBHOI CyJa,
Kao OpraHa CyJICKe BJIACTU M YCTaBHOT CyJa, Kao MOCEOHOT, CaMOCTaJIHOT
M HE3aBHCHOT OpraHa KOjU IITHTH YCTABHOCT W 3aKOHUTOCT U JbYJCKA U
MambHHCKA TIpaBa U c1000/1e, TOBOPH CACBUM JpyTaduje.

I1a Ja, Ha IOYETKY, BUAUMO KaKBU CY CTAaBOBH OBUX JAPKABHUX OpraHa
y TIOTJIeAY 3aKOHCKE MOTyHOCTH Bol)erba yIpaBHOT Criopa MPOTHB KOHAYHOT
pellieha HHCIIEKTOpa pajia KOjHuM je OJNTYYUBaHO O 3aXTEBY 3a OJJIarame
U3BPILIEHA Pelleha MOCIOAaBIa O 0TKa3y yroBopa o pay.

1 Bume o oBom mHcmekujoM Hanzopy: R. Bezbradica, Inspekcijski nadzor u oblasti
radnih odnosa, Pravni informator, beorpan, 7-8/2005, cTp. 18-25.
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a) l'[palcca MHUHHCTAPCTBA HAAJICKHOT 3a IO0CJIOBE paaa

MuHHCTapCcTBO HAJICKHO 3a TociioBe paga (MUHHCTaApCTBO pana,
3anolsbaBama U COIMjaliHe MOJTUTHKE) je jeIMHU APKaBHU OpraH ylpaBe
HaJUJIeKaH J1a Y YIIPAaBHOM TIOCTYIKY TOCTYTIA U OUTYUYje IO 3aXTEBY 3aIi0-
CJICHOT 3a OJIJIaTamheM HM3BpIIeHha pellekha MoCIoAaBIa O 0TKa3y yroBopa o
pajy ¥ KOju CBOjUM KOHAYHUM (JIPYTOCTEIIEHIM) pellielhuMa, KPo3 yITyTCTBO
0 IPaBHOM CPEJICTBY, yryhyje cTpaHKke y MOCTYIKY Ha TO Ja JIU UMajy WU He
IIpaBO Ha TIOKpEeTame yrpaBHOT ciopa. OTy/a 1 3Ha4aj IpaKce OBOT OpraHa
IOBOJIOM TTHTamka KOJUM ce 0aBW OBaj pam. Y TOM CMHCIY, Tpeba ncrahu
Jla HaBEJCHO MUHHUCTApPCTBO MMa IMMOOIaBHO M3rpal)eH W HeIPOMEHEH CTaB
KOJH je M3pakeH y OPOjHUM pelIeluMa Kpo3 YIIyTCTBA O IPAaBHOM CPEACTBY
JIPYTOCTENIEHUX PelIeha y KOjJUM Ce HaBOJIH JIa j€ PEIIeHhe KOHAYHO Y YIIpaB-
HOM TIOCTYTIKY ¥ JIa IPOTHB HETa Kajiba Hije J03BOJbEeHA, HUTH /1a CE MOXKE
MMOKPEHYTH YIIPABHU CIIOP, carjlacHO oapenou diana 272. ctas 4. 3akoHa O
pamy, y3 HallOMEHY Jia je HCTOBETHO YITYyTCTBO CaapKaHO KaKo y pelehuma
KOjHMa Ce yCBaja, TaKO U y pelIemhrMa KojuMa ce 0101ja 3aXTeB 3aIll0CIICHOT.

0) Ilpakca YnpaBHor cyaa

CraB YmpaBHOT Cy/ia MOBOIOM TTOCTaBJbEHOT MUTAa Of HOCCOHOT
je 3Hauaja, jep je, ca jelHe CTpaHe, YIIPaBo Taj CyJl, Kao JIeO CY/CKEe BJIACTH,
JeIWHU HaJJIeXaH /1a BPIIM CYACKY KOHTPOJY YIIpaBe IMOBOJIOM IOJHETE
Ty)0€, a ca Apyre CTpaHe, Ta Cy/JAcKa KOHTPOJIA j€ 3aBpIHA, KOHAYHA KOHTPOJIA
YIPaBHOT MOCTyMama, ¢ 003UPOM Jia je YIPaBHH CIIOpP KOjU C€ BOIU TpeEN
VipaBHUM CY/IOM jeTHOCTEIICH, a JOHETE MIPECY/IE CY, OIMaX U HCTOBPEMEHO,
Y IIpaBHOCHA)KHE M M3BpITHe. CariacHo M3JI0)KEHOM, PEJIEBAHTHOCT U 3HAYAj
omryka (rpecyna) YIpaBHOT Cy/aa, OJJHOCHO CTaBOBAa M3PAXKCHHUX Y THUM
o/TyKaMa je HecrmopHa.’

Kana je y nutamy ctaB YmpaBHOT CyJa y MOTJIENY JOMYIITEHOCTH
YIPaBHOT CIOpa MPOTHB KOHAYHOT PeIIeHkha HHCIEKTOpa paja JOHETOT Y
MOCTYIIKY TIOBOJIOM 3aXTE€Ba 3aII0CIICHOT 32 OJIJIarambeM H3BPILCHA PEIICHa O
0TKa3y yroBopa o pajy, ykasyjemo Ha npecyay YupasHor cyaa 7 Y. 5229/11 ox

2 OBOM NPUIMKOM HE IO3MBAMO CE Ha KOHKPETHA PElleha U3 Pa3Jiora IITO je U3HeTa
TBPAA O CAAPKUHH YIYTCTBA O IPABHOM CPEACTBY OIILITENO3HATA, HECIIOPHA YN H-CHULIA.

3V xujepapxuju CyJIcKe BIaCTHU3HA YIIPABHOT Cy/a je BpXxoBHU KacannoHu cya Kao
HajBuIU ¢y y PenyOmuun CpOuju Koju, mope 0CTalor, OATyYyje U 0 BAHPEAHUM ITPaBHUM
CpelCTBUMA H3jaBJLEHUM Ha OJuTyKe YIpaBHOT cyza. Y mopex Tora, mpakca Tor Cyja Huje
pelieBaHTHA 3a MHTambe KOjUM ce 0aBu 0oBaj pai, jep BpXoBHM KacalmoHU Cyx, KOJIHKO je
[03HATO AyTOPY OBOT pajia, 10 OBOM IHTaky U HeMa u3rpaljeHy CyIcKy Ipakcy, LITO je
Pa3yMJBMBO KaJia ce UMajy y BUAY, ca jeiHe CTpaHe, MaJid Opoj BaHPEAHUX PaBHUX CpecTaBa
y YIIpaBHOM CHODPY (ZBa BaHpeHA IIPaBHA CPEJCTBA U TO 3aXTEB 3a IPEUCIINTUBAE CYJICKE
OJIITyKE U NOHABJbAaE NMOCTYIIKA) [0 KOjUMa IOCTYIIA U OAIy4yje BpXOBHH KacallMoHU Cy 1
U, ca Ipyre CTpaHe, PEeCTPUKTUBHO ITOCTaBJbEHH YCJIOBH MO/ KOjUMA CE Ta CPEICTBA MOTY
KOPHCTHTH.
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27. janyapa 2012. rongune.* [Ipenmet oBe npecy/ie Oua je oreHa 3aKOHUTOCTH
pelema KOjuM je, Kao HeOCHOBaHa, 0J0ujeHa kajida TyKHolla U3jaBJbeHa
MIPOTUB pelIekha MHCIEKTOpa paga MUHHCTapCTBa pajia U COLHUjalIHe
nonutuke, MHcekTopara 3a pan, Onesbema HHCIEKIMje paaa 3a Pamkun
yrpaBHU okpyT of 17. pedpyapa 2011. roqune. HaBeneHnM mpBoCTENCHUM
peliemeM oJ0MjeH je, Ka0 HEOCHOBAH, 3aXTEB TYXKMOLA 3a OIJIarame
M3BpLICHA pellemha TUpeKTopa npeayseha o oTkasy yrorsopa o pany. ¥
OITOBOPY Ha TYXOy, TY>KEHH OpraH je MpenjiokHo Ja Cyd TyXOy ondaum,
Kao HeJIONMYIITEHY, HA OCHOBY WiaHa 26. cTaB 1. Tauka 2. 3aKoHa 0 yIIpaBHUM
criopoBuMa («Cirysx6enu riacuuk PCy, 6poj 111/09), ca pasznora mro ce mpema
onpendu wi. 272. craB 4. 3akoHa o pany («Cmyx6enu riaacauk PCy», Op.
24/05 u 61/05), npoTHB KOHAYHOT pelieka 13 uiana 271. ctas 1. oBor 3akoHa,
KOJUM je MHCIIEKTOP pajia OJJI0KUO U3BPIICHE PEelIeHha KOjUM je TIOCI0AaBall
0TKa3a0 3aIM0CJIEHOM YTOBOD O pajly, He MOXke MOKPEeHYTH ynpaBHH criop. Cya
je, mpeMa 00pasnoKemy HaBeIeHe ITpecy/ie, IEHNO HAaBOJ TYKEHOT OpraHa aa
npema wiany 271. ctas 1. 3akoHa 0 pany HHUje 103BOJbEHO BOhEHE yIIpaBHOT
CIIopa, aJli je HaIllao Ja je 0Baj HaBOJ Ty>KeHOT HeocHoBaH. Hanme, onpendom
ynana 271. craB 1. 3akona o pany («Cnyx6enu rinacuuk PCy, Op. 24/05 n
61/05) mponucaHo je a ako MHCTIEKTOP paja Hale 1a je pelemheM MocIoaBna
0 OTKa3y yroBopa O pajay OYHUIJIEAHO MOBpPEheHO MpaBoO 3amloCiCHOT, a
3aIM0CIIeHH j€ MOBEO PaJHU CIIOp, Ha 3aXTEB 3allOCICHOT OJI0KKhe CBOjUM
pelIemEM U3BPLIEHE TOT pElIemha /10 JOHOIIEHa TPaBHOCHAXHE OTyKe
cyna, a onpeadom unaHa 272. craB 4. UCTOT 3aKOHA, MPOIKMCAHO je Jia ce
MIPOTUB KOHAUHOT pelierma U3 wiana 271. craB 1. oBOr 3aKOHA HE MOXKE
MOKPEHYTH yIIPaBHU CIIOP, 112 U3 LUTUPAHUX OApenOH 3aKoHa O paly, IpemMa
YrnpaBHOM Cy1ly, «ITPOU3JIa3u Ja MPOTUB KOHAYHOI pelicha HHCIEKTOpa
pana, KOjuM je Ha 3aXTEeB 3alOCICHOT OJJIOKEHO M3BPILCHE pelIeHha O
MpecTaHKy paaHOr OHOCA, TTIOCIIOAABAIl HE MOXKE IOKPEHYTH yIIPABHU CIIOP.
Kako je y KOHKpeTHOM ciyuajy HHCIIEKTOp paja 0J0M0 3aXTEB TYKHOIA 32
oJUIarame M3BpIleHha pelieka TUpeKkTopa npeayseha, KojuM je TyKHOLy
IpecTao pajHu OIHOC y mpenysehy 0 ToHOLIeHka MPaBHOCHAXKHE OJITYKE
CyJa, a Ty>KeHHU opraH o010 kayly Ty>KHOLa Ha PeHICHhe HHCIIEKTOpa paja,
VYrpaBHH CyJ cMaTpa Jja MPOTUB pellieha TyKEHOT OpraHa HUje CKIJbYYeHO
Boheme ynpaBHOT criopa y cMuciy 4wiana 272. craB 4. 3akoHa o pangy. U3
HaBeseHUX pasiora, Cyn cmarpa J1a Cy HEOCHOBaHM HAaBOJIHU TY>KEHOT Jia je
Ty>k0a HeIOMyIITeHa, C 003UPOM J1a je, 10 OLICHH YIIPABHOT Cy/1a, I03BOJBEHO
Boheme yrpaBHOr cOpa MPOTHUB pPelIeHkha APYTOCTEIICHOr OpraHa KojuM je
on0ujeHa katba 3armociIieHOT n3jaBJbeHa MPOTHB Pellleha HHCIIEKTOpa pajia,
KOJUM je 0JI0MjeH 3aXTEB 3aI0CICHOT 3a OJIaramke M3BPIICHA peliekha O
0TKa3y yroBopa o pamy.»’

4 Bun. bunren cyacke npakce YupasHor cyaa, beorpan, 6poj 3/2012, ctp. 14. u 15.
5 OBoM Ipecy1oM ce, ¥ IIOpeJl TOra LITO je TPeaAMET BEeHOT pa3MaTpama ouia MoryhHocT
BOhema ympaBHOT criopa IPOTUB PeLIeHa KOJUM je 0OJ0UjEH 3aXTEB 3al0CICHOT, H3PHYUTO
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Haxne, Ynpasau cyq je, cyaehu npema oBoj mpecyau, Ha CTAHOBHILTY
Ja Boheme ympaBHOT CIiopa MPOTUB KOHAYHOT pelierha HHCIEKTopa pana
KOJHIM j€ OJUTy YMBaHO O 3aXTEBY 3aIIOCIICHOT 3a OJIaraibe U3BPIICHA PEIICHA
MOCJIONIABIIA O OTKa3y YroBopa O paay, HUje Y MOTHYHOCTH HCKJBYYCHO,
OJTHOCHO J11a je, y onpeheHom ciydajy, Boljeme yrnpaBHOT criopa moryhe u
nomymreHo. Hanme, mpema YipaBHOM cyy, KaKO TO BUJUMO M3 HaBEICHE
pecye, IPOTHB JPYTOCTENEHOT, KOHAYHOT pelieha KOjiM je 010ujeHa jkanba
3aIoCIeHOT U3jaBJbeHa IPOTUB PellIeHha HHCIIEKTOpa pasia KojuM je og0ujeH
3aXTEeB 3aIIOCJICHOT 32 OJJIaramke M3BPIICHA PEIlekha MOCIOAaBIa O 0TKa3y
yroBopa o0 pajy, IOIyIHITEHO je Bol)eme yNnpaBHOT CIOpa, Ia He3a0BOJbHU
3arocieHH (a Mo JIOTHIM CTBAPH, Y OBOM CIIy4ajy camo 3aIlloCICHU U MOXKe
OWTH HE3a/I0BOJbAH, jeP je FeTrOB 3aXTEB 0JJ0MjEeH) MOXKE Ty KOOM IMOKPEHYTH
yIpaBHU criop npen YupaBHUM cynoM. CympoTHO, y CIIy4ajy /ia je 3aXTeB
3aI0CJICHOT YCBOjEH U OJIOXKEHO U3BPIICHE Peleha 0CI0JaBLa O 0TKa3y
yroBopa o paxay, Boheme yIpaBHOT CIIOpa, CTaB je YIPaBHOT CyJla U3PaXeH
y IPETXOJHO HABEJICHO], alli U y JApyruMmmnpecynama’, Huje JOMYIITEHO,
IITO 3Ha4YU U Ja MOCJIOABall HE3aJ0BOJbAH JAPYTOCTEIIEHUM PeEIICHEM
(a To je yBek Kaja je 3aXTEB 3aMOCICHOT YCBOjEH U OJIOKECHO M3BPLICHE
pelera MocIoaBIa)He MOKE 3aIITHTY CBOJUX ITpaBa M HHTEpeca 3aTPaskuTH
npea YOpaBHUM CYJIOM, Tj. Y TOM CiIy4ajy Boleme yIpaBHOT Criopa HHje
JONYIITEHO.

B) — [Ipakca YcraBHor cyaa

Jennako Taxo, craB (mpakca) YcTaBHOT cyja je, Takohe, o1 moceOHor
3HaYaja 3a pazMarpame OBOT (Kao W JIPyTUX) IMUTama, jep je, ca jemHe
CTpaHe, YCTaBHHM Cy/]l jellMHU AP)KaBHU OPTaH HA/JISKaH 3a T3B. HOPMATHBHY
KOHTPOJLY, OZTHOCHO KOHTPOJIY YCTaBHOCTH M 3aKOHUTOCTH HOPMAaTHBHHX
(ommITHX MPaBHUX) aKata, aju, ca Ipyre cTpaHe, U jeIMHU APKABHH OpTraH
HaJJIeKaH 3a pellaBamke T3B. YCTABHHUX CIIOPOBA O TIOBpeNaMa OCHOBHHX
YCTaBHUX MpaBa (PU3MYKUX U MPABHUX JHIA, OMITYYHUBAKBEM 10 YCTABHO]
JKaJIOW TIOBOZIOM E€BEHTYaJTHE IMOBpEAe YCTaBOM 3ajeMYCHOr IMpaBa HITH
ciobome dusmdaKor ymna (rpahannna), OMHOCHO MTPABHOT JIUIIA.

HABOJIM M «J1a IPOTUB KOHAYHOT Pellie-a MHCIIEKTOPa Pasia, KOjUM je Ha 3aXTEB 3aI0CICHOT
OJITI0XKEHO U3BPILICH:E PEIICHHa O TPECTAHKY PaJHOT OJHOCA, TOCJI0IaBALl HE MOXKE IIOKPEHY TH
yIPaBHH CIIOP».

6 Hnp.mpecyna Yupasnor cyga 5 Y 8951/12 ox 27. centem6bpa 2012. rogune, y K0joj
ce cy 6aBHO yIpaBo MUTAHEM AOMYIITEHOCTH Bohermha YIPAaBHOI CIIOPa MPOTHB KOHAYHOT
pelierhba HHCIICKTOpa pajia KOjUM C€ yCBaja 3aXTEB 3aII0CIICHOT M O/JIa)Ke U3BPILICHE PeIIcHa
0 0TKa3y yrosopa o paxay. Cyz, y TOM ciy4ajy, Ty>KOy MociofaBiia cMaTpa HeIOy IITCHOM,
«jep ce, mpema oapendu uinaHa 272. cras 4.3akoHa o pany («Cioyx6enu rimacHuk PCy, Op.
24/05 ..... 54/09), ynipaBHE cIIOp HE MOKE TIOKPEHYTH ITPOTHUB KOHAYHOT peIlieHha HHCIIEKTopa
pana IOHETOT Ha OCHOBY 4yiaHa 271. cTaB 1. HABEJCHOT 3aKOHAY.
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YcTaBHH CyJ ce, y OKBUPY IIOCTYIKa 10 YCTAaBHUM KalibaMa, y BHIIE
npeaMeTa 0aBHO, TUPEKTHO FUIM MHAMPEKTHO, MUTAKEM JONYIITEHOCTH
YIIPaBHOT CIOpa MPOTHB KOHAYHOT pelIekha MHCIIEKTOpa pajia KojuM je
OJJTyYMBAHO IO 3aXTEBY 3alOCICHOT 3a OJJlarame M3BPIICHA Pelickha
MOCJIOAABIA O OTKa3y yroBopa o paiy.

Tako je, mocTymajyhu o ycTaBHOj 5kaJION N3jaBJhEHO] POTUB pPeIIcHa
nupekTopa MHcnekTopaTa 3a pajg MuHUCTapCcTBa pajia v COLMjaTHE TOTUTHKE
Peny6iinke Cpbuje kojuM je ondujeHa xaada Kojy je MOAHOCUIIall YCTaBHE
*kKasde U3jaBuo MPOTHB pelerma MHcrekTopara 3a pag MuUHHCTapCcTBa pajia
u corujaiaHe nonutuke Penyonuke CpOuje, Onesbeme UHCIEKIUje paaa y
I'pany Beorpany, a kojuM je 00MjeH HBETOB 3aXTEB 3a OJJIarame U3BPIICHA
peliema 0 0TKazy yroBopa o pajy, YCTaBHU Cy1 oliTykoM Yxk-65/2008 ox 16.
jyma 2009. ronuHe 01010 yCTaBHY KaJI0y Ka0 HEOCHOBAHY, Ca 00pa3IoKEHEM
J1a je, olierbyjyhu HaBoJIe U pa3Jiore yCTaBHE jKaJide ca CTAHOBHUIIITA OJipeoe
ynaHa 34. crtaB 3. YcraBa, yTBpAUO J1a OCIIOPEHUM PELIEHEM IMOAHOCHO-
Iy yCTaBHE *aJi0e HHje ToBpeheHo MpaBo Ha MPETIOCTABKY HEBHHOCTH
3ajeMYCHO HaBEICHOM YCTAaBHOM OJIpe100M (Ha HCTOBETAH HAUMH j¢ YCTaBHU
CY/JI TOCTYTHO U Y oty ik Yx-16/2008 ox 4. pebdpyapa 2010. rogune).” Ipe
TTOHOIIIEha YCTaBHE Ka0e, IITO je 0] TOCEOHOT 3Hadaja 3a OBO pa3MaTpame,
MTOHOCHUJIAIl HUj€ TPa)KHO YIPaBHOCY/ICKY 3amITUTY. Mako ce y o0e oBe
OJUTyKe YCTaBHH CYyJ HHje HEIMOCPEAHO 0ABHO MUTAHEM JIOMYIITCHOCTH
yIIPaBHOT CIIOPa MPOTHB KOHAYHOT pellieba HHCIIEKTOPa pajia, NIak je, THME
IITO C€ YITYCTHO Y MEPUTOPHO OJUTYIHBAME, U3PA3HO0 U CBOj CTaB IIOBOJIOM
OBOT THTama. HanMme, TMMe 1ITO, Y CUTYyallMju KaJa MOJHOCUIIALl YCTaBHE
XKay0e MPeTXOJHO HUje TPakHO 3aIUTUTY CBOJUX MpaBa y YIPAaBHOM CIIOPY
npen YpaBHUM CyZIOM, YCTaBHY kanOy HUje ombarmo, Beh ce ymycrno y
MEPUTOPHO OJUTYUUBakbE, Y3 IIPETXOHY KOHCTATAIU]Y JIa je yCTaBHA jKanba
JONyIITeHa, YCTaBHU CyJ je, HaKo MOCPEeIHO, N3Pa3uo CaCBHM jacaH U He-
JIBOCMHMCIICH CTaB, CYIIPOTaH CTaBy YIPAaBHOT Cy/a, 1a C€ MPOTHB KOHAYHOT
perIema HHCTIEKTOpa pajia KOjiuM Ce 0J[01ja 3aXTEB 3aMOCIICHOT 32 O/IJIarabeM
M3BpLICHA PelieHkha 0 0TKa3y YrOBOPa 0 pajy, He MOKE BOTUTH YIIPABHH CIIOP.

Mebhytum, YcTaBHu CyA je, HAKOH HABEACHUX OATyKa, Y HEKOJIHKO APY-
TUX IpeMeTa NOCTYHO Ha ApyK4uju HaunH. [Ipumepa paan, moctynajyhu y
npeamMeTy Yx-968/2012 1o ycTaBHOj 5Kajiou MOCI0IaBIia H3jaBJbEHO] IPOTHUB
pemersa MUHHCTapCTBa pajia U couujaiHe noiauTuke Pemyonuke CpOuje
KOjHUM je o/10MjeHa jkajiba Kojyje MOAHOCHIIAI] YCTaBHE JKaJi0e N3jaBhuo MPOTHB
pemema MHcnekTopara 3a pajg MUHHUCTapCTBA pajia v COIMjallHEe OTUTHKE
Penyonuke CpOuje, Onesbeme nuncnekiuje paaa y I'pany beorpany, a kojum
jeyCBOjeH 3aXTeB 3aIl0OCJICHOT U OJJIOKEHO U3BPIICHE PEIICHa M0CI0JaBana
0 0TKa3y yroBopa o pany, YCTaBHU CyI je oA0amuo yCcTaBHyY kajoy, jep je

7 Bua. www.ustavni.sud.rs.
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«CTAHOBHUIITA Ja OCIIOPEHO pelliekhe MPEeCTaBba aKT U3 WwiaHa 3. 3aKoHa o
YIPaBHUM CIOPOBHMA, 33 YHjy OLCHY 3aKOHHTOCTH j€ Ha/IJIe)KaH YIIPaBHU
CyJI», 1a jeYCTaBHU CYJI, CTOra, yTBPAKO Ja je IOJHOCUIIAIl YCTaBHE jKaoe
“Mao MOTYhHOCT Ja MPOTHB OCHOPEHOT APYTOCTENEHOT pelleha MoaHe-
ce Tyx0y YnpaBHoM cyny. Kako nmogHocual H1je HCKOPUCTHO MOMEHYTO
MIPaBHO CPEJICTBO, TO je YCTaBHU CYJ YTBPJHO Jia TIPe TOIHOIICHA YCTaBHE
Kade HUCY UCHIPIIJbeHa CBa ITPaBHA CPENICTBA 32 3AITUTY TTOBpeheHUX Hiin
yckpaheHux mpaBa 3ajeMYeHHX YCTaBOM, T€ je yCTaBHY >kajOy ondamuo,
carmacHo unany 36. cras 1. Tauka 7) 3akoHa o YcraBHOM cyny (,,CiryO0eHn
riacauk PC*, 6p. 109/07 u 99/11), jep HUCY UCHyHeHE YCTAaBOM M 3aKOHOM
yTBpheHe mpeTnocTaBke 3a Boheme MoCcTynka u oanyuuBame.” Takole,
VYcraBHU Cynl je KOHCTaTOBao ,,Jia MTOJHOCUIIAIl yCTaBHE )kajabe Huje Ono
MOy4eH 0 MOryNHOCTH MOKpeTama YIpaBHOT CIIopa y CKJaay ca dwianoM 198.
ctaB 2. Ycrapa”, na je 3akJby4Ho “‘Jia MoJHOCHJIAl] HE CME CHOCUTH IITETHE
MOCTICAUIE U30CTajaba MOYKE O MIPABHOM CPEACTBY y OCHOPEHOM aKTYy, T
Ila, carjacHo oxpenow uiaHa 18. ctaB 1. 3akoHa O yIpaBHHUM CIIOPOBHMA,
y poky oz 30 maHa o1 JaHa MpujemMa OBOI' PeIlicHha, MOXKE MOHETH TYKOY
YpaBHOM Cyay pajiu OlleHe 3aKOHUTOCTH OcriopeHor akTa.”® Ha ucroperan
Ha4WH je YCTaBHU CyJI OCTYIHO U y pemery Yik-7102/2012 ox 22. janyapa
2013. rogune. /lakie, 1 OBUM pemieruMa YCTaBHU CYII j€, OBaj YT Y OTHO-
Cy Ha pellickhe HHCIIEKTOopa paja KOjuM ce yCcBaja 3aXTeB 3aM0CIICHOT, 3ay3€0
CTaB CYNMPOTAH CTaBy YMPABHOI Cy/a, a MpeMa KOME je MPOTHB JPYrocTe-
IIEHOT, KOHAYHOT pellekha KOjUM je 0I0MjeHa jkar0a ImoCIoNaBIia n3jaBJbeHa
IPOTHUB pellekha NHCIEKTOPa pajia KOjUM je YCBOjeH 3aXTEB 3aIlOCIICHOT 32
OJlJIaram-e U3BPLICHA PEeIIeHa MOCI0AaBLA O 0TKa3y YroBopa o pajy, JOMyLl-
TEHO Bol)erhe YIIPaBHOT criopa, a He3aI0BOJHHH TOCIIOaBAaIl MOXKE TYKOOM
MOKPEHYTH yIPABHU CIIOP Mpell YIPaBHUM CY/IOM.

IIT —JonymTeHOCT yNPABHOT CIIOPAa NPOTUBKOHAYHOT pelieha HH-
CIIEKTOPA Pajia KOjUM je OITyYUBAHO 0 3aXTeBY 32 0/1JIarameM H3BplIeha
pellema 0 0TKA3y YroBopa o paay

I1a 1a, HaKOH cBera M3JI0KEHOT, MOKYIIaMO Jia YTBPAUMO Jia JIU Ce TPo-
THUB KOHAYHOT pelliemha HHCIIEKTopa paja KOjUM je OJUTyYMBaHO O 3aXTEBY 32
oJlJIarak-¢ U3BpUICHA PELICHa MOCI0IaBla 0 0TKa3y yroBopa o paay 3aucta
MOJKE€ BOJUTH YTIPABHHU CIIOP WIIW TO WUIAK MPABHO HHUjE IO TEHO.

CraB YnpaBHOT cyza J1a je yIpaBHU CIIOp JOMYIITEH CaMo y CIydajy
Kaja je OJ0MjeH 3aXTEB 3aIOCIICHOT 3a OJJlaramheM H3BPIICHA PEIIeHkha O

8 Bua. pememe YcraBHOr cyna Yx-968/2012 on 17. maja 2012. ronune ("Crnyx0eHu
rnacHuk PC”, 6poj 58/12).
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OTKa3y yroBopa o pajay, ajd He U y clly4ajy KaJa je 3aXTeB 3ar0oCJICHOT
YCBOj€H, U3 Yera CJICJH U Jia YIPABHOCYJCKY 3alITHTY Y)KHBa CaAMO 3aro-
CJIEHH, a HE W TMOCIOAaBall, MOYNBA Ha jeTHOM CYACKOM TyMademy’ Koje,
[0 HallleM MHIUJBEHY, HHje YTeMEJbeHO Ha MPaBHJIMMa HayKe O TyMadyewmy
npaBa. Y /1ajb0j eKCILTUKAIMjH OBE TBPIE:E J00PO je joIl jeTHOM mohu of
came HOpME KO0ja, Y CMHCITY TTUTama MO0CTaBJLEHOT Y OBOM pajy, 3a3uBa
030uIbHA criopera. OHO MITO Ce ¥ TIOBPIIIHOM aHaIH30M ojipeade uiana 271,
ctaB l. 3akoHa 0 paJy youaBa jecTe TO Ja je UCTa NPUIUIHO ,,HECIIPETHO™
(hopmynmcana, mTo y 100poj MEpH U UMILTALIMPA 0Jj0Bapajyhe HepoyMuIe
U pa3iIiuKe y TyMauyelkhuMa HBCHOT CTBAPHOT 3Hauewma. HanMe, MuIIbema
CMO J1a Ta HOpMa HUje cauMibeHa peMa MpaBuiinMa MpaBHe CTPyKe (HOMO-
TEXHUKE), HE TOJIMKO 300T leHOT HeyOOnYajeHOT KOHIUIIHOHAITHOT 00JIHKa,
Beh mpBeHcTBeHO 300T HaunHa yTBphHBamka HaJIe)KHOCTH WHCIIEKIIH]je paja,
OJTHOCHO oBJanIhema HHCIEKTOPa paja 1a MOCTyIa Mo 3aXTeBY 3aI0CICHOT.
Hawume, kaja je ped 0 HaJJEKHOCTH HEKOT OpraHa, OHa ce IPBO MOpa HOP-
MaTHUBHO YCIIOCTABHUTH, Tj. IPETXOJTHO CE€ MOpPa ONMPEIACIUTH, YTBPIAUTH 32
1ITa je HaJJIeKaH ojpeheHu opras, ma ce TeK oHja yTBphyjy yCIIOBH KOju
Tpeba 1a Oyy HCIYH-EHH J1a 10 OCTBapemha Te HaUIKHOCTH MOXKe U gohu. Y
KOHKPETHO] HOPMH, HAJITIGKHOCT MHCIICKIU]e pajia, OJTHOCHO oBNamhiermhe nH-
CIIEKTOpa pajia Ja MOCTYIIa U OJIITydyje 10 3aXTEeBY 3aI0CIICHOT 3a O/IJIarame
W3BpLICHa pellekha MocIogaBla 0 0TKa3y yroBopa o paJy HUje HEKOM JpyTroM
o7IpeadOM 3aKOHA MPETXOHO U3PUIHUTO YTBpeHa, Beh je TO YUHEHO KPo3
camy onpendy wiana 271. cras 1. 3akoHa 0 pany Koja, y CTBapH, IpUMapHO
ypehyje nurame yciioBa moj kojuma Moke Johu 0 ojjiarama U3BpIICHa
pelema 0 0TKa3y yroBopa o paiy, a TeK CeKyHJIapHO M CACBUM IOCPEIHO
(M3BENICHO) OTIpeieIbyje U MUTAkE HAIJIS)KHOCTH WHCTIEKITH]e paia, OTHOCHO
osnantherma nHcnekTopa paaa.'’ Kako je oo nutame ypeheno Ha Beh onu-
CaHM Ha4YMH, a HE HA HAYMH KaKO TO 3aXTEBajy MpaBHujia HOMOTEXHHUKE, OBa
onpenda (HopMa) eBHIEHTHO HHUje JOBOJBHO jaCHA, IIITO OCTABJba IPOCTOPA 32
pa3IuuynTa IOMMama ’eHOT CTBapHOT 3HaueHka. O meHoj HejacHONH peunTo
rOBOpE YNPaBO M3JIOKEHH ONPEYHH CTABOBH MHUHHCTAPCTBA HAAJICKHOT 32
MOCJIOBE pajia, YIpaBHOT CyAa U YCTaBHOT Cyna, alld U ONPEYHH CTAaBOBU
caMor YCTaBHOI cyza.

Kaxko cBaka HejacHoha 3axTeBa aa Oy/e pasjailbeHa, Tako U HejacHa
HOopMa Tpeba Ja Oyae mpoTyMaueHa y oAroBapajyhem mocTymnky, npume-

9 o oBora Tymauema ce JOLLIO IYyTEM pellaBama O 3aKOHHTOCTH HOjeJUHAYHOT
YIPaBHOT aKTa (HaloM. ayTopa).

10 Y cTBapwy, 10 3aK/byUKa O OBOj HAJUISKHOCTU MHCIICKIIUje paja, OQHOCHO oBIalnfieny
MHCIIEKTOPa pajia J0Jla3d Ce JOTHYKHUM IYyTEM TaKO IITO CE, U3 YHECHUIIE Jla C& HOPMOM
yTBphyjy YCJIOBH TOA KOjUMa HHCIEKTOP paja MOXE OJIOKHUTH H3BPLICHE pelIeHha
IIOCJI0/IaBLIA, METOJOM HHYKIIMje OJIa3H U JI0 3aKJbyYKa O PEUCHO) HAJISKHOCTH, OAHOCHO
opnanrhemy.
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HOM oxrosapajyhux cpencraBa Tymadewa. UnHU ce 1a ce YIpaBHU CyI,
y Tymadewmy oapende wrana 271. ctaB 1. 3akoHa 0 pany, jeTHOCTaBHO
3aJI0BOJHHO CaMO YTBphUBameM IPaBOT TEKCTa HOPME, IIITO j€ caMo jelHa U
TO npBa (IpeTxo/Ha) (a3a y MOCTYNKY TyMadeHa paBHEe HOPME, a Jia ce HHje
YIIYCTHO M Y yTBphHBame BHEHOT MPaBor, CTBAPHOT 3Ha4YeHwa (IIaBHa (a3za
MOCTYIIKA TyMauema). CTora ce, cacBUM OCHOBAHO, IIOCTABJba IIUTAHE 1A JTN
je Yupaeuu cyn onpenOy uiana 271. cras 1, y Be3u ca oapea0om 4inana 272,
ctaB 4. 3akoHa 0 pajay MPOTYMadno Ha MPaBU HAYMH. AKO C€ CTaHe caMo Ha
yTBphHUBamy IpaBor TEKCTa HOPME, KAKO TO Y JATUM IpecyAaMa OYHTIICTHO
YHHU YTIPaBHHU CYJI, Taja OW TaKkaB MPHUCTYI 3a JIOTHYHY TOCISIUILY MOPAo
MMaTu, IpuMepa paju, U 3aKJbydak Jla HHCIIEKTOP paja MOKe JOHETH CaMo
peniemne KOjuM ce O/1Iake H3BPILICHE PEIIeHha 0 0TKa3y yroBopa o paiy, Mo
yCIIOBHMA yTBP)EHIM 3aKOHOM, jep C€ CaMO TO PElICHe U3PUIUTO U TIOMHEE
y HaBe/ICHOj OfIpe/ION 3aKOHA, aJlk He OM MOTao JIOHETH U PElLIeHEe KOjUM ce
3axTeB 3aI0CICHOT 0J10Hja, TIOIITO HaBe/IeHa HOpMa TaKBY MOTyhHOCT yor-
mTe He moMube!? CBakako J1a TakaB 3akJbydak HUje TIPaBHO OJPIKUB, jep ce
MOCTYTIAK IO 3aXTEBY 3aIlOCIICHOT, CarjacHo 3aKOHY O OMINTEM yIIPaBHOM
noctynky («Ciyx6enu nuct CPI», 6p. 33/97 u 31/01 u «Ciy»)0eHu rITacCHUK
PC», 6poj 30/10), Mmoxe OKOHYATH Ha JBA HAYWHA: MEPUTOPHO, PEIICHEM O
yCBajary 3aXTeBa, Tj. OJIaramkeM U3BPIICHA Pelliekha TOCIOaBIa O OTKa3y
yroBopa o pajy, OJHOCHO pelIeHheM O Of0Hjamy 3aXTeBa U HEMEPUTOPHO,
3aKJBYYKOM O O0alMBamy 3aXTeBa. YOCTAJOM, HU YIIPaBHU CyJ HE Kaxke
Jla pelemne 0 ondujamy 3axTeBa HUje Moryhe, Beh HampoTus, TBpaehu ma
je IPOTHB pelIekha KOjuM ce 0701ja 3aXTeB 3aM0CICHOT JI03BOJbEHA yIIPaB-
HOCYJZICKa 3allITHUTA, JACHO Ka)ke Ja MHCIICKTOP pajia JIOHOCH, KaJa Cy 3a TO
UCITYE-CHU YCJIOBH, U pelIehe 0 010Mjamby 3axTeBa 3anocieHor. Ty ce, camo
o cebu, J0JIaTHO HaMelie U MUTamke Kako je JonyIlTeHa Tyx0a YipaBHOM
Cy/ly TIPOTHUB peIICHha 0 00Ujamy aKo TO PelleHke CIIOpHa oApenda 3aKoHa
YOIIIITE HE TIOMUbE, & aKO Ce, y CITy4ajy HEOCHOBAHOCTH 3aXTEBa 3aM0CIICHOT,
JIOHOIIIEHH-E TOT PelIeha IIOPa3yMeBa, IITO je jeANHO MTPABHO ITPUXBATIEHBO
u Moryhe, Tafa Ou ce u oapenda wiaHa 272. cras 4. 3aKoHa 0 pajy, KOjoM je,
Kako cMO Beh HaBelu, MPONUCAHO 12 Ce IPOTHUB KOHAYHOT pelieha 13 YIaHa
271. cTaB 1. oBOI 3aKOHa HE MOKE€ IIOKPEHYTH YIIPABHU CIIOP, MOpaJjia OAHO-
CUTH U Ha PellIeHe KOJUM ce 3aXTeB o0uja. 1 He camo To, Hero Beh onucanu
cTaB YIpaBHOT Cy/a OTBapa ¥ IMUTAKkE Ja JIU Ce TUME IIITO je CaMO je/THOj Of
CTpaHa y ABOCTPAaHAYKOM YIIPAaBHOM IIOCTYIIKY JIOMYIITEHA yIIPAaBHOCYICKA
3alITHTa KPIIU YCTABHO jJEMCTBO jeIHAKOCTH CBHX P/l YCTABOM U 3aKOHOM
u3 wiaHa 21. craB 1. YeraBa Peny6nuke Cpouje («Ciyx06enu riacHuk PCy,
0poj 98/06), 3aTM ycTaBHO Hayesno 3adpaHe AMCKpUMUHALM]jE U3 YiaHa 21.
cTaB 2. YcTaBa, Kao M IMPaBo HA je[IHAKY 3alITUTY IPaBa U Ha IIPaBHO CpPeJi-
CTBO 3ajeMueHO ojipenOoM uiana 32. Ycrasa?
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CaMo je3n4Ko 3Ha4YeHe HaBEIACHE HOpPME, YMHH C€, HHje CIIOPHO.
MehyTnMm, Kako 3aaTak TyMadema mpaBHe HOpMe HUje Y yTBphuBamby HEeHOT
jeandxor Beh leHOT CTBApHOT 3HAYCHA, a KAKO Ce, TpeMa HallleM MUIIIbCHY,
JE3WYKO 3HaYCH-E OBE HOPME U F-EHO MPaBO 3HAYCHE HE CIIaXKYy, TO MOCTYIAK
TyMademna NOTpeOHO HACTAaBUTH IPUMEHOM CUCTEMATCKOT TyMauewa. thume
ce yrBphyje 3Haueme mpaBHE HOPME TTOMONY Be3e Koja MOCTOjU u3Mehy Te
HOPME ¥ OCTaJINX MIPaBHUX HOPMH KOje YnHE MpaBHU cucTeM. Hanme, mpaBHa
HOpMa je, Kao JIeo IPaBHOT CUCTEMa, CMUCAOHO [TOBE3aHa ¢ 0CTAJIMM HOpMama
TOI CHCTEMA, T€ Ce, CTOra, He MOXe TyMauMTH H3]IBOjeHO, cama 3a cele,
Beh camo kao geo Tor cucrema. Crora je, monazehu oJ] HaBEICHOT, HYKHO
nohu off OHMX MPaBHUX HOPMU ca KojuMa je oapenda wiana 271. ctas 1, y
Be3u ca oxpeadom unmaHa 272. craB 4. 3akoHa O pajay MPaBHO-JIOTUYKH Y
HajTENIH0] BE3U U TO, IIPBEHCTBEHO, 011 oApenada Ycrara Pemybmuke Cpouje.
VY ToMm cmucity, Tpeba ykazaru Ha oapenoe wiana 21. Ycrapa, kojuma je
yTBpheHo aa cy mpen YCTaBOM U 3aKOHOM CBH jeAHAKH (cTaB 1.) U 1a cBako
WMa TIpaBo Ha jeIHAKY 3aKOHCKY 3aIlTUTY, 0€3 JUCKpUMHHAIH]je (CTaB 2.),
3aTUM, Ha oapende wiaHa 36. YcTaBa, kojuma je yTBpheHo na ce jeMmuu
jelHaKa 3alTHTa MpaBa Mpel Cyl0BUMa M APYTHM APKaBHUM OpraHHMa,
MMaolnMa jaBHUX OBjIaiena 1 OpraHuMa ay TOHOMHE ITOKPajuHe U jeAMHULA
JIOKaJTHE caMoyTipaBe (cTaB 1.) u 1a cBako MMa MpaBo Ha KaJOy WIIH IPYTO
MIPaBHO CPEICTBO MPOTUB OJJIyKE KOjOM C€ OMJIyUyje O HerOBOM IpaBy,
00aBe3n MM Ha 3aKOHY 3aCHOBaHOM WHTepecy (ctaB 2.).Takole, jeqHako
Cy 3HaYajHE W TOjeArHe ofpende 3aKoHa O OIIITEM YIIPABHOM IMOCTYTKY,
noceOHO cTora IITO CE MOCTYIAK MHCIEKIIN]CKOT Ha130pa CIPOBOAH YIIPaBO
0 MIPaBUJIMMA TTOCTYTIKA MPOIMCAHUM OBHM 3aKOHOM. Tako, ykaszyjemo Ha
HayveJIo JIBOCTENIEHOCTH Yy pelnaBamy (MMpaBo Ha jkalidy) U3 oapende diaHa
12. cTaB 1. oBOTr 3aKOHA, KOJOM j& YTBPHEHO Ja MPOTHUB pelicHmha JOHESCEHOT
y IIPBOM CTEIEeHY CTpaHKa MMa IPaBo Ha jkaji0y, Kao U KICTOBPCHY OApeady
yana 213.uctor 3akoHa (y TOM CMUCITY U ofipenoda dwiana 272. ctas 1. 3akoHa
0 pany, KojoM je yTBpheHo ma ce IpOoTHB pelieha HHCIICKTOpa pajga MOXKe
M3jaBUTH jKalida MUHUCTPY y POKY OJI OcaM JlaHa Off JIaHa JOCTaBJbarba
peliewa), pu yemy je, mpema onpenou uiana 39. 3akoHa, CTpaHKa JIUIE TI0
YHjeM je 3aXTEBY IIOKPEHYT IOCTYIIAK UM MPOTUB KOI'd C€ BOAM MOCTYIIAK
WM KOje, pajiy 3allTUTE CBOjHX IIpaBa MM MPaBHUX WHTEpeca, MMa MPaBo
Jla y4ecTBYyje y MOCTYIKY. 3a OBO M3Jlarame 3Ha4YajHO je yKa3aTH U Ha TO
J1a je MOCTYIMAaK MOBOIOM 3aXTEBa 3al0CICHOI 3a OIJIaramkbeM H3BpIICHA
pelema 0 0TKa3y yroBopa o pajay HeclopHO JIBOCTpaHaYKa yrpaBHa CTBap
U TO KOHTPaJAUKTOPHA CTBAap ca KOHTPapHUM cTpaHKaMa.AKo Ou ce, 1akie,
3ayCTaBUJIM CaMO Ha Je3MYKOM TyMadewy onpende unana 271. cras 1.
3akoHa 0 paay, H30JIOBAHO O] OCTAJIUX MpPOIHca, IeHehu je, makie, camy
3a cebe, Kako TO paju YIpaBHU CyJ, Taja OM Ha MUTAHkE: «IIPOTUB KOT TO
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KOHAYHOT pellera HHCIIEKTopa paja 13 wiaHa 271. craB 1. oBOr 3aKoHa HE
MOXeE 12 Ce NOKPEHE YIIPaBHU CHOP?», jJeIUHHU OIIOBOP 3alCTa MOTA0 OUTH:
«IIPOTHUB pelIcHkha 0 OJJIaramy M3BpIICHA Pelieha MOCI0/IaBla O 0TKa3zy
yroBopa o pagy», jep oapenda wiana 271. cta 1. 3akoHa o pany rosopu
HCKJBYYMBO U CaMO O TOM peliery. To OM HCTOBPEMEHO 3HAYMIIO U JIa ce
caMo NPOTHUB PElLICHa O 0f0Mjamy 3aXTeBa 3a OJJIarambe U3BPILCHA MOXKE
MOBECTH YIPABHHU CIIOP, OHOCHO JIa YIIPaBHH CIIOP MOXKeE Jia TOKPEHE caMo
3aIocyeHu, ajly He 1 ocioasal. MelyTum, yKoIuKo ce HaBeleHa oapenoda,
y Be3u ca onpenoom wiana 272. ctaB 4. 3akoHa 0 paay, TYMadH, IPHMEHOM
CHCTEMATCKOT TyMauema, Kao JIeo MPaBHOT CUCTEMa, HAPOYHUTO y OJHOCY Ha
OHE HOpPME KOje Cy B0j HajOJIMKe, Tj. aKo ce mohe ox Tora:

- J1a ce MMOCTyIaK MHCIEKIIM]CKOT Haa30pa CIIPOBOIU M0 MPaBUINMA
MOCTYIKa MPOIMMCAHUM 3aKOHOM O OMIITEM YIPAaBHOM MTOCTYIIKY,

- JIa je HOCTyIaK MOBO/IOM 3aXTeBa 3aM0CIICHOT 3a O/IJIaramheM H3BpLICHA
pelIema 0 0TKazy yropopa o paay ABOCTpaHauKa KOHTPaIUKTOpHA yIpaBHa
CTBap ca KOHTPAapHUM CTPaHKaMa,

- Ja mpaBo Ha XaJi0y, YTBP)EHO THM 3aKOHOM, IpeMa Hadelly
jeIHAKOCTH, IpUIIaia jelHaKo obeMa CTpaHKaMa y MOCTYIKY (akKJie, y OBOM
Clly4ajy M 3all0CJIEHOM M MOCJIOIABILY),

- 1a cy YCTaBHHM Ha4elnMa CBaKOM 3ajeMYEHH jeTHAKOCT M jeJTHaKa
3aKOHCKa 3aIlTUTa, 0€3 TUCKpUMHUHALIN]E, jeAHaKA 3aITUTA TPl CyJOBUMA,
IIpaBO CBAKOT Ha *aJjly WM IPYro MpaBHO CPEICTBO, aJIM CaMO IPOTHUB
OILTYKE KOJOM C€ OIIydyje O IerOBOM IIpaBy, 00aBE3W WM HA 3aKOHY
3aCHOBAHOM HHTEPECY,

TajJia OATOBOP Ha Beh MOCTaBJLEHO MUTAkE HE OM MOTa0 HUKAKO OUTH
OHaj KOjU HaM HyIH YTIPaBHU Cy[, Beh jemnHo oHaj Koju ymyhyje Ha To aa
YIPaBHU CHOP HHjE IOMYIITEH KAKO MPOTUB KOHAYHOT pelliekha HHCIIEKTOPa
paza o ojJyaramy, TaKO U MPOTHB KOHAYHOT pelielka O oa0ujamy 3axTeBa
3aI0CIICHOT 3a O/IJIarabe N3BPILEHA PELlieha IOCI0AaBla 0 0TKa3y yroBopa
0 pany, Ja Aakje, IPOTUB KOHAYHOI pelIekha MHCIEKTopa paja KojuM je
OJUTYYMBAHO O 3aXTEBY 32 OJJIarame U3BPIICHA PelIeha O 0TKa3y yroBopa
0 pazny ynpaBHH CIIOp HHj€ AOMYIUTEH, Tj. Ja TY BPCTY NMpPaBHE 3aIUTUTE HE
MOXeE J]a y>KMBa KaKO I10CJIOAABALl TAKO HY 3aII0CIICHH.

J1o u3n0KeHor 3HaueHa oipeaoe wiana 271. ctas 1, y Be3u ca ofpe/-
0om wiana 272. ctaB 4. 3akoHa 0 paxy, A0Ja3UMO U TPUMEHOM UJBHOT HIIN
TEJICOJIOIKOT TyMauea, a TO je yIIPaBo OHO TyMayeme Koje HaM, ¢ 003upoM
J1a je CHCTEeMAaTCKO TyMauerkhe jeTHO O] HEKOJIMKO MOTYhHX (TPUMPEMHIX UITH
MPETXOAHMX) TyMauema Koje caMo yKasyje Ha Moryhe 3Haueme HopMe, Jaje
KOHa4YaH OJITOBOP Ha MHTAaIE KOje je o BHUILE MOryhux 3Hauema CTBapHO,
IIpaBO 3Haueme HopMe. Jlo Tor mpaBor 3Hauemwa J10ja3u ce yTBphUBamHEM
JIPYUITBEHOT HJIK 00jeKTUBHOT LIWJba HOPME, IIPH YeMy je 00jeKTHBaH LIUJb
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HOPME MTOCTHU3ambe TAKBUX MOCIEINIA KOje Cy M0 JPYIITBO HOBOJbHE, KOPHUCHE.
Kaxo cmo Beh ncrakimm, cucTeMaTcko TymMademe yKka3yje a oapeada diaHa
271. craB 1. 3akoHa 0 pany, y Be3u ca ogpendoom wiana 272. cTaB 4. HCTOT
3aKOHa, ©Ma caMo jegan Moryhu cmucao (3Ha4yewme) U TO OHO Koje je JaTo
y OBOM pajiy, a He OHO Koje joj Aaje YIpaBHH CyJ, a IIUIJEHO TyMayewme, 10
HaIlleM MUIIJBERY, TO 3HaUeH¢ KoHauHO TToTBphyje. Hamme, Omio 6u Temnrko
3aMUCIUTH JIa je 00jeKTHBHHU [[UJb CIIOPHE HOPME HEKH JAPYTH OJ OHOT /12 KOH-
TpapHe CTPaHKe KOje y yIIPaBHOM MOCTYIIKY UMajy UCTH IOJIOXKA] U jeIHaKa
rpaBa, yKJbyudyjyhu u jemnako mpaBo Ha a0y, y IOTJIeay yIpaBHOCY/ICKE
3aIITUTE HEMAJy UCTH TOJIOKa] (MCTa TpaBa), OJHOCHO Jia Ce jeJiHa CTPaHKa
(mocnonasan), TMME LITO HEMa MPaBO MPUCTYIA CYAY, JOBOJH y HEjeTHAK
TI0JI0A] Y OTHOCY Ha JAPYTY CTPAHKY (3aIOCICHN) KOME je Taj IIPUCTY T, KaKO
TO pe3oHyje YIpaBHU cy/1, JonymTeH. [lopes Tora, YMkbEeHHIIA je Ja pelieHhe
WHCIEKTOpa pajia KOjUM ce OJJIydyje O 3aXTeBY 3a OjJJjlarame MU3BpIICHa
pelema MocaoAaBLao 0TKazy yroBopa o paay, Kako ¢cMo To Beh y mpBom
TIOTJIaBJbY HABEJH, MMa BPEMEHCKH OI'PAaHMYEHO JIEjCTBO /10 MPAaBHOCHAXK-
HOCTH CYJICKE OJUIyKE y PaJHOM CIIOPY, Tj. J1a j& TO PEIICHe MPUBPEMEHOT
KapakTepa U J1a iMa CMHCAo U JICjCTBO MPUBPEMEHE Mepe, Kao U J1a Ce TUM
peniemeM He OTydyje o IpaBy, 00aBe3n MM OATOBOPHOCTH 3aIOCIICHOT,
Oap He 1ePUHUTHUBHO, jep 0 TOME Tpeda U MOKE JIa OJIYUYH CaMO Cy1 Y pai-
HOM CIIOpY, U3 4Yera, Takohe, HHje TEIIKO 3aKJbYUUTH Ja OOJEKTHBHU IIHJb
HOpME HE MOXe OUTH Taj Ja ce, Mopel CYACKEe 3aIITUTE y PAaTHOM CIIOpY,
aJid ¥ WHCTIEKIH]jcKe (YIIpaBHE) 3aMITUTE Y YIIPABHOM TIOCTYTIKY, TTPH YeMY
Tpeba yka3aTu Ha OUMIJICAAH Mapaliein3aM OBUX IOCTYyIIaKa, jep ce y oba
OJITy4yje 0 3aKOHUTOCTH PelIeha 0 0TKa3y yroBopa 0 paay, ICTHM ITOBOIOM
00e30elyje u moceOHa, TOAAaTHA CyCKa 3aIlITUTA, CaJla y YIIPABHOM CIIOPY H
TO CaMoO jJEJ[HOj OJ CTpaHa Y TOM CIIOpY.

Y npuItor u3iaokeHoM (ay TOpOBOM) TyMadelsy paBor 3Ha4eHha Ofipel-
Oe umana 271. ctaB 1. 3akoHa o pafy, y Be3u ca onpenodom uiaHa 272. cTaB
4. ucTor 3aKoHa, TOBOpe W Beh moMeHyTe omryke YcTaBHOT cynaa (OmIyke
VYxk-65/2008 on 16. jyna 2009. ronune u Yx-16/2008 ox 4. pedpyapa 2010.
roauHe), 6e3 003upa mwto ce YCTaBHU Cy1 y TUM OJTyKama HUje HeITOCPEeTHO
U U3PUYUTO 0aBHO NMHUTAFEM JIOMYIITEHOCTH YIIPABHOT CIIOpa MPOTHB KO-
HAYHOT pelleka MHCIEKTopa paja. HanMe, TuMe ITO ce, y CUTYyalluju Kaia
MOAHOCHIIALl yCTaBHE kKaJl0e MPETXOAHO HUje TPaKHO 3aIUTUTY CBOjUX ITpaBa
npea YIpaBHUM CYIOM, YIIYCTHO Y MEPHTOPHO OITyYUBAbE, Y3 IPETXOAHY
KOHCTaTalujy Jia je yCTaBHa Kajba IOMmyIITeHa, YCTaBHH CY/I je, HaKo T0-
CPE/IHO, M3Pa3H0 CACBUM jacaH M HEJIBOCMHUCIICH CTaB Ja C€ IPOTHB KOHAYHOT
peliemha HHCIEKTOpa pajia KOjiM ce 0/101]ja 3aXTEeB 3aII0CIICHOT 32 OJIaralbeM
M3BPIIEHA PEIIeha MTOCIOAABIA O OTKa3y yroBopa o pary, He MOXKe IIOKPEHY-
THU YIIPABHHU CIIOP, jep O, y CYyIIPOTHOM, YCTaBHY *xaJj0y 010aIuo 300r Tora
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LITO IIPE MOAHOLICHA YCTaBHE kaJl0e HUCY UCLPIJbEHA CBa MPaBHA CPECTBA
3a 3amTUTYy noBpeleHnx mim yckpaheHux mpasa 3ajeMueHux YctaBom. [Ipem-
Jla ce 0Baj pajl He 0aBH MMUTAKEM YCTABHOCTH oipea0e yiana 272, cras 4. 3a-
KOHa 0 pajly, HUTHU ce YCTaBHU Cy/l y HaBEJICHUM IIPeIMETHMA TUM MTUTambEM
0aBwoO, IITO je ¥ Pa3yMJBUBO, jep OlleHa YCTABHOCTH (M 3aKOHUTOCTH) OTIITET
MIPaBHOT aKaTa, OJIHOCHO MOjeHE TPaBHE HOPME, MOJKEe OUTH BpIIIEHA CaMO
y OKBHPY TMOCTYIIKa T3B. HOpMaTHBHE KOHTPOJIE, 3HAYAJHO je yKa3aTH U Ha
TO J1a ce, U MOope]] Tora, YCTaBHH Cy[ WIIAK OIPEIUO U MPEMa TOM MUTAbY.
HcTtuHa, TO HE 0Baj ITyT HUjE yPaaHO U3PUUUTO, jep C€ THM MUTAKEM, KaKO
CMO HaBeJIH, y HaBEJICHUM IIpeJIMETUMA HUje HU MOTrao OaBHTH, alid ce U3
YUCHHIIE /12 C€ YCTaBHU CyJ YIYCTHO Y MEPUTOPHO OIJyYHBaHE MOXKE
jenuHo 3akspyunTy ga CyJ HHje ©IMao CyMby Y €BeHTYalIHy HECarjlaCHOCT
HaBeleHe oapende ¢ YcTaBoM, jep ce, Y CYIPOTHOM, HEe O YIyCTHO Y Me-
PUTOPHO OTyunBame, Beh OM 3acTao ca MOCTYNKOM IO YCTaBHO] KaJOH
IOKPEHYO caMocTaiHO (eX offiCio)MHIIMACHTHU MOCTYIAK 32 OLICHHUBAE
YCTaBHOCTH ofapende wiana 272. ctaB 4. 3akoHa o panxy. OBO je 3HaYajHO
KOHCTaTOBAaTH U3 Pa3Jiora ITo ce, y KACHH]jE JOHETHM pelIehuMa (IIPETXOIHO
Beh nomenyTa perema Yx-968/2012 ox 17. maja 2012. ronune n Yx-7102/2012
on 22. janyapa 2013. rogune), YCTaBHU Cy/1 ONPEACTNO 3a APYyKUIUjU TIPH-
CTYII IpeMa KOjeM je, cajla y CUTYaIllju KaJia je 3aXTeB 3al0CICHOT YCBOjCH,
BOheme yIpaBHOT CHOpa OJl CTpaHe MOCIoJaBla UIlaK JOMYyIITEHO, YNME
je, oIeT MOCpeHO, U3Pa3H0 M CBOj CTaB O YCTAaBHOCTHU MOMEHYTE onpende
3akoHa o pany. Hamme, n3 TakBoT mpucTyma (cTaBa), MOCISIUIHO, TIPOU3-
ujasy u 1a oapenda yiana 272. cras 4. 3aKoHa 0 pajly HUjE Y CarJIACHOCTH C
YcraBoM, 6e3 003upa Ha TO IITO ce YeTaBHU cyl (Y 00pas3nokemrMa IIOMEHY-
THX pelllerka) HeMTOCPEAHO HIje 0aBHO MUTakeM YCTaBHOCTH Te ofipende.He
ynaszehu y muTame yCTaBHOCTH ofpende diana 272. ctas 4. 3akoHa 0 pamy,
jep OHO | HHje TeMa OBOT paja, MHIIJBEHA CMO A4 je TO MUTambe, 32 CIy4aj
J1a je TIoCcTojajia CyMiba y YCTaBHOCT HaBeZleHe openode, Tpedao pemasaru
y OKBHPY ITOCTYTIKa T3B. HOPMaTHBHE KOHTPOJIE, Y3 TPETXOIHO 3aCTajarbe ca
MOCTYIIKOM MO YCTaBHOj kajion. OBaxo, ondaBameM ycTaBHe kande Ycras-
HU cyn je, npeHeOperasajyhu onpendy unana 272. ctaB 4. 3akoHa o pany,
YIyTHO KEHOT MOTHOCHOIIa Ha MOTYhHOCT M3jaBJbHBamka TYK0e YIIpaBHOM
Cy/ly Ha OCHOBY HerocpeHe nmpruMeHe uiana 198. cras 2. Yerasa, ynyhyjyhn
TUME U YIIpaBHHU Cy/ Ha HENOCPEIHY IPUMEHY T€ yCTaBHE HopMe'!, a 1a Huje

11 TakBo ynyhuBame OTBapa W Heka Jpyra 3HauyajHa MHUTama. Tako, IpUMepa paiu,
II0CTaBJba Ce MUTAmE J1a JIN 00pa3I0KeHhe HEMEPUTOPHE OUTyKe (pellere) YCTaBHOT cyaa
MOXe, M Y K0joj MepH, 1a 006aBe3yje YpaBHu (M ApYyTH) cya. Takolje, mocTaBiba ce MUTAHE
Ja 11 YIpaBHH Cy/J1 (MM HEKH IpyTH Cy[1), Y Clly4ajy 1a IPUXBATH TaKaB CTaB YCTaBHOI Cy1a
WJIM []a y IPUMEHH 11PaBa y KOHKPETHOM CIIy4ajy caM youH (3aKJby4H) Aa je 3aKoH (MU JpYyTH
IIPOIIHC, OHOCHO HEKa IeroBa 071penda), Hecarnacal ¢ YCTaBoOM, MOXKE YCKPaTUTH IIPUMEHY
mpaBa (KOHKPETHOT POIKCa) Ha CIIOPHU IPABHU OJTHOC, HAKO MPOIIKC U Jajbe 0CTaje Ha CHAa3H,
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3acTao ca MOCTYNKOM OJUTyYHBama 10 YCTaBHO] jKaJjiOu, HUTH je IOKPEHYO
aKIeCOpHY (MHIIUACHTHY) OLlEHY YCTaBHOCTH HaBeJeHe opende 3akoHa O
pany. Konnko ce oBO nmuTame UCKOMILIMKOBAJIO TOBOPH U TO Jia YIIpaBHH
CyJ HHj€ TIOCTYIHO Y CKJIaJy ca TAKBUM IPAaBHUM CTaBOM YCTaBHOT CyJa, 1a
je pememeM 5 Y 8951/12 ox 27. centemOpa 2012. ronrHe Kao HEAOMYIITEHY
onmbarno u3jaBJjbeHy TYkO0y, mo3uBajyhu ce oret Ha MOMEHYTY oapendy 3a-
KOHAa 0 pajy, a MOAHOCHIIAL] je TPOTUB TOT pelIeHha N3jaBUO YCTABHY Kaoy,
MOBOZIOM KOje YCTaBHHM Cy[l jolI HHje O[uTy4HBao.”” lHTepecaHTHO je yKa-
3aTH 1a ¥ OBaKaB CTaB YCTaBHOI CyJa, HAKO HE KOPECHOHANPA Ca CTABOM Y
MOMEHYTHUM MEPUTOPHUM OJUTyKaMa HCTOT CyJa, Takohe ToBopH y MmpHiior
ayTOpPOBOM CTaBy Jia YIIPaBHH CIIOp, TPUMEHOM ofpeade unana 272. cras 4.
3akoHa 0 pany, Huje JonyiteH. Mako oBa TBpAmba Ha IPBH MOTJIE] U3IIIEAA
Kpajie HEeJIOTUIHA, C 003UPOM J1a OBE HEMEPHUTOPHE OJNTYKE U3pakaBajy cTaB
CYNpPOTaH OHOM MU3PaKeHOM Y Beh MOMEHYTHM MEPUTOPHUM OJTyKama, Tpe-
0a pehu na je YcraBau cyq, 3ay3uMajyhu cTaB y HEMEPUTOPHUM OAJTyKaMa
Jla je «ITOMHOCHUIIAI] YyCTaBHE JKaJIi0e ”Mao MOTYhHOCT J1a TPOTHB OCTIOPEHOT
JIPYTOCTETICHOT pellieha MoAHece Ty)0y YIIpaBHOM Cylly y CKJIaay ca uiia-
HoM 198. ctaB 2. YcraBay, HICTOBPEMEHO, MaKap U MOCPEIHO, Y CTBAPH PEKAO
na Boleme yNnpaBHOI CHOpa HUje JONMYIITEHO NPUMEHOM Oofpeade ujiaHa
272. ctaB 4. 3akoHa 0 paxy (y CympoTHOM ce He Ou HU MO3UBA0 HA 07 pendy

1 Taj OJTHOC PEIINTH JUPEKTHOM IIPHMCHOM YCTaBHE HOPME, OZIHOCHO, J1a JIU CYJ HMa IIPaBO
Ha eKCIIEMNINjy HEYCTaBHOCTH (exceptio constitutionis). MuIbema cMo J1a y noctojehem
npaBHOM cucteMy Peny6nuke CpOuje Hema MecTa NPUMEHH eKCIENnje HEYCTaBHOCTH,
OJIHOCHO J1a CyJJOBH HE MOT'y ycKpaTuTH (130ehn) npumMeny mpormuca 300r CyMibe Y BeroBy
HEYCTaBHOCT, [OPE]] OCTAJIOr U 300r Tora IITO, Ca jeJHe CTpaHe, CYJA0BH HHUCY HaJJICKHU
Jla BpILIe KOHTPOJLY YCTaBHOCTH (M 3aKOHMTOCTH) IPOIIKCA, OAHOCHO 1a «CyJie IpaBy», a ca
Ipyre cTpaHe, jep je Ta KOHTpoda («cyheme mpaBy») YcTaBoM oBepeHa YCTaBHOM Cyay, Kao
JEAMHOM OpraHy KOju pacrlojiake MpaBOM U3pHIlamkha CAaHKIH]ja 32 HEYCTaBHE M HE3aKOHUTE
npornuce (y MPUIIOT PeYeHOM FOBOPE U IPYTH apT'yMEHTH, KOjHMa €€, OBOM IIPUIIUKOM, HeheMo
6aBuTn). O eKCelIHji HeYyCTaBHOCTH U He3aKOHUTOCTH BuIIe y: P. Mapkosuh, Yemasno npaso
u nonumuuke uncmumyyuje, lpaBau ¢akynret y beorpany u JII «Crnyx0OeHU rIacHUKY,
Beorpan, 2008, ctp. 533-537; B. Nenadi¢, Dva pitanja od znacaja za odnos Ustavnog suda i
sudova,Beograd, Pravni informator, 1/2008, ctp. 3-13.

12 Jlonaran mpoGiieM OBaKBOT IIPHUCTYIIA YCTABHOT Cy/ia HUje caMO Y TOME IIITO je UCTH, Y
CYIITHHH, CyIPOTAH IPAaBHUM CTABOBUMA H3PAKEHUM y IPETXOAHO HABEACHUM MEPUTOPHUM
oJUTyKaMma UCTOT cyna, Beh 1 y Tome mTo je OH u3pakeH y oaiiykaMma Koje je qoHeno Maio,
Tpounano Behe YcTaBHOr Cyza, 10K Cy HaBEICHE MEPUTOPHE OAJIYKE JOHETE HA CCAHUIH
VYcTaBHOT cy/a Kojy YnHE CBe CyAuje Tor cyaa. HpopMaTHBHO yKa3yjeMo Ha TO 1a YCTaBHH
Cyq, carjacHo oxpen6ou uiana 42. cra 1. 3akona o YcraBHoM cyny pany («CiryxoOenn
riacHuk PCy, 6p. 109/07, 99/11 u 18/13), onnydyje 0 MUTamUMa U3 CBOje HAJIGKHOCTH Ha
CeHUIM YCTaBHOT cyza, cenuunu Bemukor Beha wnu cennuin Mamor Beha, mpu yemy,
cariacHo oapeabu unana 428 craB 1. 3akona, Ha ceqHui Major Beha, Kora unHe Tpoje
cyauja YCTaBHOT CyZa O KOJUX je jelaH nmpeaceqHuk Beha, mopen ocraor, ogbailyje ycTaBHY
Kal0y ako HUCY HCIyHEHE NPOIIECHE MPETIOCTaBKeE.
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Ycrasa, Beh Ou mogHOCHOIIA yCTaBHE JKAJIOE YITYTHO Ha TIOAHOIICHE TYKOe
VYpaBHOM Cy/y Ha OCHOBY HaBeJeHe oapenoe 3akoHa o pany).”

CBemy H3II0)KEeHOM Tpeda JI0AaTH U TO J]a MUHUCTAPCTBO HAJIJICIKHO 32
MOCJIOBE pajia, U HAKOH HaBEJICHUX Ipecyia YIPaBHOT Cy/a (M YIPKOC BbHMa),
0CTaje JIOCIETHO CBOM CTaBY TAKO IIITO Y CBOJUM JIPYTOCTEIIEHUM pelliekhuMa,
KpPO3 YIIYTCTBO O ITPaBHOM CPE/ICTBY, U /JaJb€ HABOJIH /1A j€ PEIIeHe KOHAYHO
y YIPaBHOM MOCTYTKY H Jia MPOTUB Hera jkajba HHje J03B0JbeHA, HUTH /12
Ce MOXKE MOKPEHYTH yIPaBHU CIIOP CaryiacHO oJpendu uiaHa 272. ctas 4.
3axona o paxy."

skoksk

Jakie, Bugenu cMo ja TOBOJOM MHUTama JAOMYIITEHOCTH BOhema
YIPaBHOT CIOpa MPOTHB KOHAYHOT pellekha MHCIEKTOpa pajaa KojuM je
OJJTyYMBAHO O 3aXTEBY 3aIIOCJICHOT 3a OJIaralbeM HM3BpLICHA PELICHa
IIOCJI0AaBIa O 0TKa3y yroBopa O pagy UMaMoO HE CaMO OIPEYHE CTaBOBE
MMHHCTApCTBA HAJJIEAKHOT 3a MOCJIOBE paja, YIPABHOT Cyla U YCTaBHOT
cyZda, Beh TakBy ONpPEYyHOCT UMaMO M y CTAaBOBHMAa CaMOTl YCTaBHOT Cya.
TakBa onpeyHOCT (MHKOMIATHOMIIHOCT) Y CTABOBMMa HaBEIECHUX JPKaBHUX
opraHa IIpeICcTaBjba CBOjEBPCHY aKCHOJIONIKY aHTHHOMHU]Y V TIpaBy, Koja je,
Kao TakBa, HEMa CyMibe, HeJIONyCTHBA 3a jefaH ypelheH nmpaBHU mopenak,
jep MOBOAM Yy MUTamke WU, 00Jbe PeueHO, 0O0eCHaXyje Hadelo IMpaBHE
CUTYPHOCTH, OJTHOCHO YCTaBHO HayeJio BJIaJJaBUHE IpaBa. JacHO je, Jakie,
Jla CMO TIOBOJIOM OBOT ITUTaba CYOUeHH Ca jJeAHUM CTamEeM KOje HUje OJIPIKUBO
y ypeheHoj mpaBHOj Ip>KaBH U KOje TPaKM XMTHO, HAa 3aKOHY 3aCHOBAHO
paspemewme. Y Huby 10Bohermha OBOr MPAaBHO HEOAPKUBOT CTamka y paBaH
MPaBHO NMPUXBATIFMBOT U HA 3aKOHY 3aCHOBAHOT IIPUCTYTIA, MUIILJbEHA CMO
1aje, y mpuMeHH oapende unana 272. ctas 4, y Be3u ca ofpendom wiaHa 271.
ctaB 1. 3akoHa 0 pany, jenrHO MOryh OHaj MPUCTYT 3a KOjH CMO y OBOM Pay,
HaJaMo ce, MOHYIUIN YBEPJHUBE apryMEHTE, a IpeMa KojeM, TIpu noctojehem
3aKOHOJIABHOM pellIeyy, HHje JOMYIITEHO Boheme yIpaBHOr Criopa Kako
MIPOTUB KOHAYHOT pelIekha MHCIEKTOpa paja O yCBajamwy, TAKO HU MIPOTUB
KOHAUHOT pellea 0 0A0ujamy 3aXTEBa 3alI0CJICHOT 32 OJJIaralbeM U3BPILCHA
peliema MoCI0AaBIa 0 0TKa3y yroBopa o pafy.

13 Vka3zyjemo H Aa je MOryhHOCT BOhema yInpaBHOT cropa Ha OCHOBY HEIOCpeIHE
IpUMEHE HaBeJIeHE ycTaBHe ozipende Takohe qUCKyTaOUIIHO ¢ 003UPOM Ha IIPaBHY IPUPOLY
peliena HHCIEKTOpa pajia KOjUM je OIIyYHMBaHO O 3aXTEBY 3allOCICHOT 33 OAJIArameM
U3BPILCHA PELICHha NOCI01aBLa, aJli TO je MUTAKkE KOje U3JIa3H U3 OKBHPA OBOT paja.

14 Hup. pememe 6poj: 164-03-00925/2012 — 01 ox 11. pebpyapa 2013. ronune, pememe
0poj: 164-03-01155/2012 — 01 oxn 5. dpebpyapa 2013. ronune, kao u OpojHa apyra.
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Radovan Bezbradica,
Secretary General of the Constitutional
Court of the Republic of Serbia

Permissibility of administrative dispute against final decision of
labour inspector deciding on employee’s request for postponing
execution of employer’s decision of labour contract termination

Summary

Regarding the issue of permissibility of running administrative dispute
against final decision of labour inspector deciding on employee’s request for
postponing execution of employer’s decision of labour contract termination,
the author indicates that in practice there are opposite views of the Ministry
competent for labour issues, the Administrative court and the Constitutional
Court. The Author particularly analyzed stance of the Administrative court
whereby the administrative dispute is permissible against final decision of
Labour Inspector refusing the employee’s request for postponing employer’s
decision on terminating labour contract however, not permissible against final
decision by which that request is adopted i.e. that in procedure on request of
the employee, only the employee enjoys administrative court protection and
not the employer as well, hence by applying systematic and target interpreta-
tion, concludes that such a stance from legal point of view is only partially
acceptable because running a dispute is not permitted not only against the
final decision by which the employee’s request is adopted and execution of
employer’s decision of labour contract termination is postponed, but is also
not permitted against final decision rejecting the employee’s request.

Keywords: Inspectional supervision,decision of labour inspector on
postponing decision of employer’s decision of labour contract termination,
permissibility of running administrative dispute, actual text of norm, actual
meaning of norm, language, systematic and target interpretation of norms,
two-party contradictory administrative matter, temporary measure, assessing
constitutionality.
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Munan Kocmuh, [perienHu HAyYHU YlaHAK™
poicasnu ynusepsumem y Hosom Ilazapy

UDK: 364.3:331.56

IIPABA 110 OCHOBY OCHI' YPAHbA 34 CIIYYAJ
HE3AIIOCIIEHOCTH - CA IIOCEBHHM OCBPTOM
HA IIPABO HA HOBYAHY HAKHA/Y

Ancmpaxkm: Hosuana naxnaoa 3a ciyyaj He3anocieHocmu jecme
JjeOoHo 00 OCHOBHUX NPABA OCUSYPARLA 3A CIYYA] HE3aNOCAeHOCHU,
U MPAOUYUOHATHO C€ CMAmpa NACUBHOM MepPOM NOIUMUKE
sanowmasarsa. L{ums osoca paoa jecme da 0O6padu HajeaspcHuje
enemenme KOju Kapakmepuury HOSYAHY HAKHAOY 3a CIyuYdj
He3anoCiIeHOCmu, Kao U 0a NPUKadice 3Ha4aj Koju uma HOGYAHA
naknaoa. Hako he npu npuxasy osux eiemenama akyeHam o6umu Ha
nosumusHom npasy Cpouje, ynopeoro e bumu npuxasaua u nojeOuna
peuiera’y YnopeOHoM npagy, Kao U peutersa Koja ¢y oOuia npucymua
3a nojedune ucmopujcke nepuooe.Kaxo nocmoju menoenyuja
0asarba NpeoHoCcmu AKMUBHUM Mepama noAUmuKe 3anou/basarba
HAO0 NACUBHUM MePaMa NOTUMUKE 3aN0ULbABAA, NOCeOHo he bumu
obpalieno numarse 3Havaja Hoguane HakHaoe, u QyHKYuje Kojy oHa
6pUIL, Ca OCBPMOM HA NPObIeMe Koje He3anoCAeHOCH NPOY3POKYje.

Kuwyune peuu: ocucypare 3a cnyuaj He3anocieHOCmu, npasa
OCU2ypaHuKa, HO84aHa HAKHAOA, Mepe NOIUMUKe 3aN0ULbABAA.

1. Ocurypame 3a cj1y4aj He3anocJeHOCTH

IMTon ocurypamem 3a Cily4aj He3armocICHOCTH MMOApa3yMeBaMo CBa-
Ky JpYUITBEHY JEJIATHOCT, KOja je yCMepeHa Ha M3HaJaXKemhe 3amociema /
MOCpPEeIOBake Paja/, JaBama HOBYAHEe HAKHAJE U noMohu, Kao U CBe OcTa-
Je Mepe Koje ce mpeAy3nuMajy ca UJbeM Jia Ce Ha3alocIeHOMe MpoHale
3aM0CIIeHe, OJIHOCHO ITOMOTHE JIa C€ OH M YJIAHOBH HEr0BE MOPOAMLIE OJPIKE

milank3009@gmail.com
* Pao npumsmen: 24.10.2014.
Pao npuxeahen: 17.11.2014.
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3a BpeMe He3aloCJICHOCTH, Tj. 3a BpeMe JOK je He3amocleHoMe yckpahena
MoryhHocT npuBpehuBama./Cinuny aeGUHHUIN]y OCUTypamba 3a CIyuaj
HE3aIrocJICHOCTH a0 je u npodecop Anekcannap banrtuh xoju HaBoau na
00e30elere 3a BpemMe He3ammoCcIeHOCTH MPeCcTaBiba APYIITBEHY 3alITHTY
JuIa Koja 0e3 CBoje KPUBHUIIE HE MOTY JIa OCTBape U Ja Y )KMBajy CBOje MPaBo
Ha paji — 3aIoNJberbe.

Amnanu3oMm oBe B¢ JAchUHHIM]C BUIUMO Jla Cy OUTHa 00eiexja
ocUTypama 3a CiIy4aj He3aroCIeHOCTH:

Lpywmeena oeramuocm (3awmuma). YoBek motpede 3a10B0IbaABA Y
JIPYUITBY Ha OPraHU30BaH HAuUWH, o1 opeheHnM ycioBuMa 1 ¢ opeheHnm
00jeKTHMa H/WJIH yearyTrama. 3a10B0JbaBambe JbYACKUX TOTpeda MpeTnocTaBiba
OpPraHM30BaHM CHCTEM OpraHa M CIIyKOH, AeIaTHOCTH, MEpa, CPe/ICTaBa,
MpeaMeTa v ycayra KojuMma ce oHe 3aJ10B0JbaBajy. Lleo cutem 3a10BospaBama
noTpeda jecTe mpaBHO yOOJIMUEH, a FherOBO (PYHKIIMOHHUCAHE PETYIIHCAHO j&
TaKo Jia Ce Mepe, IUIAHOBH U IPOTrPaMU €KOHOMCKE U COIIMjaTHE TOJIUTHKE,
y 00J1aCTH 3a7I0BOJbaBaba JEYJACKHX TOTpeba mTo euKaCHH]je TIpUMeHe.>

Mepe koje 3a yum umajy npoHanNasax Ho602 3anoCierbd Ulu
npesasunasicera nocmojehee cmarba. CymruHa oBor o0enexja je y Tome
IITO OCHTYpPaHHWKY Ha IPBOM MECTY CTOjH Ha pacriojiaramy HH3 Ipa-
Ba Koja Cy mpenBul)eHa MO3UTHUBHUM IPOMUCUMA, a KOja 3a IIUJb UMajy
noOoJblIake HEeroBor nonoxaja. [Ipuxsarajyhu TpaguuuoHanny moaery
Ta IpaBa Jiejie Ce Ha: MAaCHBHE Mepe TMOJIUTHKE 3aIollJbaBama (Koje 3a INJb
nMajy TpeBa3uIaxeme mocTojeher cTama) M Ha aKTHBHE MEpe TOJIUTHKE
3arnomnsbaBama (Koje 3a I1Jb Majy IIPOHalIa3aK HOBOT 3aI0CiICHa).

Hegomwna oonocno neckpusmwena nesanocienocm. OBO je jeTHO 0f
HajBOXHHJUX O0eNekja OCUTypama 3a cilydaj He3arloCIeHOCTH, O KOMeE je
Beh OMIIo pedn MprIIKoM JierHICaka He3arnocyieHor auia. Haume, camo
OHO JIUIIE KOje Ce Yy CTarby Ha3aloCcICHOCTH Halla3u 0e3 CBOje KPUBHIIC U KOje
j€ BOJBPHO W CIIPEMHO JIa OIMaxX paju MOKe OMTHU CyOjeKT mpaBa Koja cy My
rapaHTOBaHa MPOIHCHMA.

lupu xpye 1uya Koja ce oum ocuzyparsem wimume. Y 0OBOM CIIyuajy
KOHKPETHO C€ MHUCIIM Ha 4YJaHOBE MOPOAMIIE OCHUTYpPaHUKA KOjU CE OBUM
OCHUTYpameM MOCpeaHo u Henocpeano mrute. [lomazehn ox mpermocraske
Jla je 3apajia YIJIaBHOM jeIMHU U3BOp 00e30el)erba er3ucTeHInje 3amoCiIeHor
1 BEroBe MOPOMIIe, aHAJIOTHO A0JIA3MMO JI0 3aKJby4Ka J1a c€ HOBYaHOM Ha-

1 A. IlerpoBuh, Ocueyparme 3a ciyuaj nesanocienocmu — MarucTapcku pan, Hum
1981, ctp. 110.

2 A. bantuh u M. lecnioroBuh, Ocrnosu padnoe npasa Jyeociaguje — cucmem paonux
oonoca Jyzocnasuje u Ocnognu npobremu coyuonozuje pada, CaBpeMeHa aIMUHHUCTpaLuja,
Beorpan 1967, ctp. 399.

3 b. Wynaepuh, Coyujarno npaso, llpasau daxynrer YHusepsutera y beorpany,
Beorpan 2009, ctp. 31.
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KHAaJI0M 32 CJIy4aj He3armocIeHOCTH He IITHTH caMo 3arocieHu Beh mocpento
1 weropa nmopozuia. 11ITo ce THye HermocpeHe 3aITUTE, 38 BpeMe MpUMarma
HOBYaHE HAKHAJEe OCUTYPAaHUK MMa MPaBO M Ha 3JIPaBCTBEHO OCUTYpambe,
a TO MPaBO MMajy U YJaHOBHU HETOBE MOPOAMIIEC aKO HUCY OCUTYpPaHU 10
JIPYTOM OCHOBY.

O6e30eheme 3a crydaj HE3amOCICHOCTH PA3IMYUTO j& peryinca-
HO Yy TIOjefMHUM 3eMJbama. Herze ce oBO mpaBo TpeTHpa Kao OCHUTYpPame
po(heCHOHAIHOT PU3HKA W PETyJIMIIEe KA0 jeJHO Of MpaBa U3 COLUjATHOT
OCHUTYypama, a HeT/ie Ma BHIlle 00eJIeKja COIHjaTHe TOMOhH, KOjy Hajuyenthe
pykajy ONMIITHHCKA OPTaHU UITH YPEIH 32 3anolljbaBame. CI0KEHOCT OBe
mpoOsieMaTHKe je joII U Yy TOME HITO Y HEKHM 3eMJbaMa MoCTOju 00aBe3HO a
y IPYTUM U J0OPOBOJHHO OCHTYPAE 3a CIyYaj He3armoCICHOCTH, MaTepHja
j€ pa3IMYMTO HOPMHUPAHa 3a MojeArHe podechje U KaTeropuje pajannka.*

Y nosutuBHOM npaBy CpOuje ocUTrypame 3a cliydaj He3armoCJICHOCTH
peryimcaHo je 3aKOHOM O 3alolllJbaBakby M OCUI'yparby 3a Cllydaj He3aro-
CJICHOCTH, C TUM HITO ¢y ojjpeljeHa mpaBa MOJUTHYTa ¥ Ha YCTaBHU HUBO.
On moryhux 00JMKa COIMjaJIHOT OCHTypama YCTaB HaBOAM JBa: 1) mpaBo
3al0CICHUX Ha HAaKHAIYy 3apajie y cilydajy IpHUBPEMEHE CIPEUeHOCTH 3a
paj, Kao ¥ 2) MpaBo Ha HAKHAAY Y CIy4ajy TPUBPEMEHE HE3aMOCICHOCTH, Y
CKJIaJly ca 3aKOHOM.’

2. IIpaBa 1o 0CHOBY OCHIYpam-a 32 CJ1y4aj He3aMo0CJIeHOCTH

OO6aBe3HUM OCUTYpambeM 3a CIy4aj He3al0CIeHOCTH OCUTyPAaHUKY Ce
00e30elyjy cineneha mpasa: 1) mpaBo Ha HOBYaHY HaAKHAY; 2) 31[PaBCTBEHO
OCHUTYpame 1 TIEH3H)CKO M HHBAJIHJICKO OCUTYPAbE y CKIIay ca 3aKOHOM; 3)
Jpyra IpaBa y CKJIagy ca 3aKOHOM.

OCHOBHO ITPaBO U3 OCUT'ypamba 3a CIyyaj He3aMoCICHOCTH jecTe mpa-
BO Ha HOBYAaHY HAaKHaJy, YHja je CBpXa Ja OCHUTYPaHUKY NpYKHu oapeheny
MaTepHjaIHy CUTYPHOCT 3a BPEMEHCKH IEPHO KOjU 3aBHCH O]l TIepHOIa
CTa)ka OCUT'Yparba, OAHOCHO JIOK OCUT'ypaHHK HE IpoHal)e HOBO 3alOCIIeHe.

[paBo Ha 371paBCTBEHO U MEH3H]CKO M MHBAJIUICKO OCHTYPAIbE je U3-
BE/ICHO U3 IIpaBa Ha HOBYaHy HakHaxy. HanMme, camo oHaj HE3amOCIeHN KOjI
uMa IPpaBo Ha HOBYAHY HaKHAAY MMa IPaBO M Ha 3PaBCTBEHO, MEH3U)CKO
1 MHBAJUJICKO ocurypame. [lok Tpaje mpaBo Ha HOBYaHY HakKHaIy, Tpaje
U IIPaBO Ha 3PaBCTBEHO, NEH3MjCKO W MHBAJIMJICKO OcUTypame. Jlompu-
HOCH 3a 3[PaBCTBEHO, NICH3UjCKO U MHBAIUICKO OCUTYpPambe CaIpKaHU Cy
y HOBUAHOj HaKHAAM ¥ miahajy ce Ha TepeT JHla Koje MpuMa HOBYaHY Ha-

4 A.llerposuh, ,,Matepujaino ob6e3deheme 3a ciyyaj HE3aOCICHOCTH jJTOCIIOBEHCKIX
panuuka y CP Hemaukoj“, [Ipasnu scueom, 6p. 11/1997, ctp. 600.

5 A. llerposuh, Mehynapoonu cmandapou paoa,llpaBau paxynrer y Humry 2009,
ctp. 326.
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KHay. I3HOC HOBYAHE HaKHAJIE MPECTaB/ba OCHOBHUILY IO K0joj ce miahajy
nonpuHocu. OOpadyH U yIuiary JornprHoca Bpiui Hanronansa ciyx6a 3a
3aII011/baBamE.°

3. Yci0BH 3a cTHLIAK-€ IPABA HA HOBYAHY
HAKHaAy 3a cJIy4aj He3amocJIeHOCTH

HoBuana HakHaza 3a Cily4aj HE3amoCIEHOCTH MPEICTaB/ba OCHOBHO
[IpaBO M3 OCHUTYypamka 3a cllydaj HezamociaeHocTH. Mehytum, na 6u ocury-
paHUK OCTBAapHO TO MIPABO OH MOpa Jia UCIyHhaBa HU3 YCJIOBa KOjH Cy TIPO-
MTACaHH 3aKOHOM.

[IpBH yciioB THYE ce MPETXOIHOr CTaka ocurypanuka. Haume, na
O OCTaBpHO MPAaBO HA HOBUAHY HaKHAJy OCHUTYPAaHUK MOpa Ja OCTBapH
MHHHUMAJTHH CTaX OCUTYpama, HApaBHO YKOJMKO je CTaXk OCHTypama Behwu,
U Tpajame UCIIaTe HOBYaHE HakaaHe Ouhe aysxe. [IpemMa no3uTHBHUM MPO-
nucuMa npeasuleHo je 1a 06aBe3HO OCUTYpaHO JIMLE UMa ITPaBO Ha HOBYAHY
HaKHAIy aKo je OMIIo0 OCUTYpaHo HajMame 12 Mecenn HepeKnIHO MU ca TIpe-
KuauMa y mocneamux 18 mecern. C TUM IITO C€ HEMPEKUIHIM OCUTYPaheM
cMaTpa M peku obaBe3Hor ocurypama kpahu oj 18 mecenn.’

Jpyru ycioB Tude ce pasiiora mpecTaHka pagHoOT OAHOCA. YTOM CMUC-
Jy IpaBO Ha HOBUAHY HAKHAY 3a CITy4aj He3aMOCICHOCTH MOXKE Ja OCTBAPH
caMo OCHTYPaHHK KOME PaJlHU OJTHOC HHje IPEeCTao BEroBOM KPUBULIOM. Y
CMHCIy OCTBapHBama paBa Ha HOBYAHY HAKHAAY CIIOPAa3yMHHU IpecTaHaK
pazHor mpowmsBenthe WCcTe MOCIeqUIlEe M0 OCUTYpaHWKa Kao U Ja je pagHu
OJTHOC TTPECTA0 HErOBOM KPHUBHUIIOM, OJTHOCHO U Y CIIy4ajy CIIOpa3yMHOT Ipe-
CTaHKa paJiHOT OIHOCA OCUTYpaHHK Hehe UMaTH MpaBo Ha HOBYAHY HAKHAY.
Taxohe 300r 0COOGHOCTH CIIOPa3yMHOT MPECTaHKa PaHOT 3aKOH O Paay
npensubha ma je mpe MOTMHUCHBaa CIIOpa3yMa O MPECTaHKy PaJHOT OJHOCA
rociofjaBall Ay>KaH Ja 3arocyIeHOT TUCMEHNM ITyTeM 00aBeCTH O MOoceIu-
[ama JIo KOjiX JI0Ja3 y OCTBapUBarby Ipasa 3a Cydaj He3armoCiIeHOCTH. S

VY ynopenHOM 3aKOHO/IaBCTBY MpeniBrl)eHa Cy pa3indnTa periemna Kaaa
je y nmuTamy KpUBHIIA 3aTI0CIICHOT MPHJIMKOM OCTBApHBamba MpaBa Ha HOBYA-
Hy HakHaJy. Tako, y AycTpainju He3arocIeHoCT He cMe OUTH JOOpOBOJbHA
WIIH TIOCJIeTUIIA PaJHOT CIIopa WIIH O/I0Mjama MoHyheHor onroBapajyher
nocia.MehyTum, ako gohe 10 Tora JgaBame MOxe OuTH HciuiahieHo y
CMabeHOM HM3HOCY, alli HajBHUILE 3a 26 HeleJba WU 3ayCTaBJbCHO, alld HE

6 II. JoBanoBuh, Paoro npaso — 1MeCTO U3MEHCHO U JIONYHEHO H3Jamke, [IpaBHI
¢daxynret, HoBu Can 2012, cTp. 426.

7 B.un. 66.3aKoHa 0 3a1011/baBatby ¥ OCUTypamy 3a ciiy4aj HezanocneHocTH (,CiyxOoeHu
rimacauk PC*, 6p. 36/2009 u 88/2010).

8 B.un. 177. 3akona o pany (,,Cinyx6enu rmacaux PC*, 6p.24/2005, 61/2005, 54/2009,
32/2013u 75/2014).
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nysxe ox 8 Henesba. Takole, y [1IBencKoj yKONMHMKO je HE3amOCIeHOCT HacTala
II0OpPOBOJHHO, 300T HEJOIWYHOT MOHAIIakha WK 0J0Hjama onroapajyher
ocJia Uik ocrocoOJbaBama npeaBuleHa je cycrensuja oor mnpasa o 20
1o 60 nana.’ M3 oBux pasiora J10j1a3u 70 ojJlarama UCIiaTe HaKHaJe 3a
onpeheno kpahe Bpeme, asu He 10 BEHOT T'YOUTKa, 3aTO IITO je Pe4 O CHCTEMY
COIHjaTHOT OCUTyparba.'’

3aKoH 0 3aMONIbaBalby H OCUTYpamby 3a CIyuaj He3armoCICHOCTH TakK-
CaTUBHO HABOJHM Y KOJUM CITy4ajeBHMa ITPEeCTaHKa PaJHOr OHOCA OCUTYpa-
HUK MMa IIpaBO Ha HOBUaHY HakHany. To Cy cilydajeBH IpecTaHKa paJHOT
o71HOCa 0e3 KPUBHIIE 3aIIOCICHOT.Y TOM CMHUCIY, OCUTYPaHUK UMa IIPaBo Ha
HOBYAHY HaKHAIy aKo je JI0 MpecTaHKa PaJHOr OJHOCA JOLUIO YCIe TeX-
HOJIOIIKUX, eKOHOMCKUX U OPraHU3al[MOHHUX IPOMEHA KO/l ITOCII0/IaBIIa;aK0
3aIoClIieHH He 0CTBapyje pe3ysTare pajia, OlHOCHO HeMa MoTpeOHa 3Hamba U
CIOCOOHOCTH 3a 00aBJbame MOCI0Ba HA KOjUMa Paju; IPeCTaHKOM paJHOT
o/1HOCa Ha oipel)eHo Bpeme, TPUBPEMEHHX 1 IIOBPEMEHUX MOCIIOBA, IIPOOHOT
paza; oTBapameM CTedaja, HOKpeTamba JINKBUIAINOHOT ITOCTYTIKA H IPyTUM
cllydajeBUMa MpecTaHKa paIHOT OJHOCA MOCI0/AaBIa, T, 3anocieHn Koju
je oCTBapHO MPaBO Ha OTHPEMHHUHY [0 OCHOBY IPECTaHKa paJHOr OJHOCA
13 eKOHOMCKHX pasJyiora (KOJETHBHO OTHyIITame Hajuenihe), y nomahem
IIpaBy CTUYE IIPABO HA HOBYAHY HAKHAZY, IOK C€ y YIIOPEIHOM IIpaBy OBUM
OCUTYpaHOIMa MPU3Haje MPaBO HAa HOBUYAHY HAKHAJy TEK IOILITO MPOTEKHE
ozipelyeHH Mepro/ O/ UCILIATE OTIPEMHHHE.

VY ymnopenHoM mpaBy CoOLMjajHE CUTYPHOCTH, Y TOTJIENy CTHIama
CBOjCTBa JIGIMMUYHE (HE)3aIOCICHOCTH U IMpaBa 10 OCHOBY OCHTypambha 3a
CITy4aj He3aroCICHOCTH — ICIMMUYHE HAaKHA/IE 33 IIPUBPEMEHY He3aroce-
HOCT, IpeiBul)eHo je J1a ce 0BO IIPaBO CTHUYE aKO C€ UCIYHH YCIIOB Y TOTIIEY
MUHUMAJTHOT Tpajaka pajHOT BpeMeHa (M MUHUMAJTHOT M3HOCA OCTBapeHe
3apajie) U3 peepeHTHOT epruoja OCUrypama.”

MebhyTuMm mopex 1Ba HaBeJeHa yCJIOBA, MOKEMO CIIO0OIHO 1a J1o/a-
MO J1a je IOTpeOHO OCTBAPUTH M JOIII jelaH (OPMOIAHOIIPABHH YCIIOB KOjU
ce oryena y obOaBelITaBamy OAHOCHO jaBibamy HalmonanHoj ciysxOu 3a
3amnonubaBame. Hanma, cBpxa ucnymaBama OBOT yCIIOBa je 1BocTpyka. Ha
MIPBOM MECTY OBO je (hopMaTHO HY>KHO HCITyHHUTH jep je Hanmonanna ciryx0a

9 Bume o Tome: A. Ravni¢, Osnove radnog prava—domaceg, usporednog i medunarodnog,
Pravni fakultet, Zagreb 2004, ctp. 274-276.

10 1bid. cTp.256

11 B. w1 67. 3akoHa 0 3aMoNlJbaBalky U OCUTypamy 3a Clydyaj HE3aroCICHOCTH
(,,Cnyxx6enu rnacuuk PC, 6p. 36/2009 u 88/2010).

12 b. Jlybapna, V600 y paono npaso, IlpaBuu daxynrer Yuusep3urera y beorpany,
Beorpan 2013, cTp. 523.

13 Ibid. ctp. 522.
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3a 3amnoljbaBamke, OJIHOCHO HaJJIeKHa (uirjaiia CIly)KOe Ta Koja TOHOCH
pellekhe 0 UCTYBEHOCTH YCJIOBA M MPU3HABAY MTPaBa HA HOBUAHY HAKHATY.

CepxanpujaBibuBarma paHika HanonanHoj ciry k01 3a 3a1onbaBarme
je y TOMe IIITO HOBYaHA HaKHAJ[a kMa CBOT CMUCIIA ¥ OIPaBJiaka caMo OHJIa
aKO OHAj KOjU je JKeJIM U MPHUMa UCTOBPEMEHO HJIE 33 TUM Jia CE 3arocCiii U
Jla CBOJUM pajoM 00e36enn cpencTaBa 3a kuBoT.*Hanme, mopen arenmmja
3a 3anonbaBambe HanuonanHa ciy0a 3a 3amnonjbaBame je INIaBHA HO-
CHOI] 3alolJbaBamka, Koja yriaaBHOM 00aBJba TOCIOBE KOjU 32 LIMJb UMajy
3aro/baBamke HOBUX JIUIIA.

HoBuana HakHaa puiaza 3armocieHoM o TPBOT JaHa O]l IaHa Ipe-
CTaHKa OCUTYPama, aKo ce IpHujaBu U HarioHamHoj ciry»x0u 3a 3a10I/baBambe
nojiHece 3axTeB y poky ox 30 naHa oj] 1aHa MpecTaHKa PaJIHOT OJTHOCA HITH
MpecTaHKa OCUTypama. AKO ce 3aXTeB 3a HCIIATy HOBUAHE HAKHAJIE TIOJTHECe
o ucteky 30 1aHa of] JaHa MpecTaHKa paJHOT OJHOCA UJIH AeJia IpecTaHKa
OCHUTypara, HOBYaHA HAKHA/A MPHUIAJa camo 3a MPEeOoCcTano BpeMe mpemMa
yTBphEeHOj Iy »KUHHU Tpajarba IIpaBa Ha HOBYaHY HaKHaAy. MelyyTum, He3aro-
CJICHU KOjH TaKaB 3aXTeB MOJHECE M0 UCTEKY BPeMeHa 3a Koje My MpaBo Ha
HOBYAHY HAKHAy MPHIaaa, ryOu MpaBo Ha HOBYaHY HakHaTy."

4. BucuHa HOBYAHE HAKHAAE U
Tpajambe NpaBa Ha HOBYAHY HAKHAAY

OnpehuBame BUCHHE HOBYAHE HAKHAJIE KOja IPHIIAJa OCHTYPAaHUKY
MPECTaBIba JeIHO OCETIHHBO MUTAake. Harme momTo HoBYaHa HaKHa 2 UMa
jeNaH ColMjalIHO-3aIITUTHH KapakTep, IpodiieM Kkoju ce Hamehe jecte kako
OApeIMTH MUHHMMAJHH U3HOC HOBYAaHE HakHaJe Koju he ce ucrnahuBatu
OCHTYpPaHHUKY a Jia Taj U3HOC Oy/ic IOBOJbAH Jia HOBYAHA HAKHA/IA MOXKE
YCTIEIIHO J1a BpITu (GyHKITH]y 300T Koje ce ucrahyje.

Takole mpobiem rpesicTaBiba U oipehuBambe ropmhe IPaHuIle BUCH-
HE HOBYAHE HaKHaJE. Y OBOM Cilydajy IpoOjeM je y TOME LITO YKOJIHUKO je
M3HOC HOBUAHE HAKHAJE CYBHIIIE BHCOK OCUTYpaHWUK Hehe MMaTh CTBapHY
notpedy na nponahe HoBo 3amnociewme. [IpobieM mocTaje join u3paxeHuju
YKOJIMKO OCUT'YpaHUKY IIPHIIaJia IpaBo Ha HOBYaHY HAKHATY 3a jelaH TyKU
BPEMEHCKH MEPHO/T.

3aKOHOM O JONMPHHOCHMA 32 00aBE3HO COIMjATHO OCUTYparhe pery-
JIMCAHO je Ja OCHOBHUIIA IOTIPHHOCA 32 3aMI0CIICHE U 3a MTOCIIO/IABIIE je 3apaja,
OJTHOCHO TIJIaTa U HaKHaJa 3apajie, OJTHOCHO IJIATe Yy CKJIaay ca 3aKOHOM
KOju ypehyje pamHe ogHOCE, OMIITHM aKTOM W YTOBOPOM O pajy, OMHOCHO

14 A. Ilerposuh (1981), op.cit. ctp. 116.
15 M. Bypuuuh u XK. Kynuh, Paono npaso,Ipxasuu yanusepsuter y Hosowm Ilazapy,
Hogu ITazap 2009, cTp. 422.
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pelniemeM HaIe)KHOT oprana. Mctum 3akoHOM peryJmncaHo je 1a ce cTona
10 KOjoM ce oOpadyHaBa U Tutaha JOMpHHOC 32 OCUTY pambe 3a ClTydaj He3aro-
cinenocTH uzHocu 1.5%'°, ¢ TuM 1ITO je 00aBe3HHK 00pavyHaBama 1 rahama
JONPUHOCA 3 OCHOBHIIC U Ha OCHOBHUILY 3a 3aII0CIICHE, n3a0paHa, MMEHOBaHa
M TTOCTaBJbEHA JIMIIA  JIMLA KOja 00aBJbajy IPHBPEMEHE U IIOBPEMEHE TT0CIIOBE
nocnonasail.” CaMUM THM U BUCHHA HOBYAaHE HAKHA/A IUPEKTHO je Be3aHa
3a BUCHHY 3apaJie KOjy je OCUTYpaHUK MPUMao JIOK je OO y paJIHOM OJTHOCY,
OHOCHO MaKO MMa COIIMjajTHO-3AIITUTHU KapakeTep TUPEKTHO 3aBucehu
OJ1 BUCHHE 3apajiec He MOXe ce pehu ja uMa KapakeT corjaiHe momohu.

W nopen obaBese ga 3amociieHe nmpujaBe Ha 00aBE3HO COIMjaTHO
ocUTypame, YHIbEeHHUIIA je J1a TO He YuHe CBU mocioaasiu. HapouuTo je 90-
THX TOAIMHA OWJIa IpHCYTHA NojaBa HeyIlahuBama qonprHoca Kox nmpenyseha
y ApyHITBEHOj cBojuHH. CTOTa ce HY»KHO HaMeTao MpoOieM 3allITHTe pal-
HUKa, KOjU C€ OIJIe1a0 y JUJIEMH Jia JIW Ce OBa IpaBa MOTY LITHTHTH MpeN
CYZIOM, K0 yOCTaJIOM H CBa ITpaBa M3 paJHOT OTHOCA, HIIH j€ FbUXOBA 3alITHTA
06e30ehena y ympasHoM mocTynKy.! JIOHOIIEmEM, OMHOCHO CTyIIamheM Ha
CHary ¥ npuMeHoM 3akoHa 0 ypehemwy CyioBa, JOILIO je 10 3HAYajHUX H3-
MEHa Y TIOIJIe/ly OpraHu3alije U HaJUIe)KHOCTH CyJI0Ba, IITO CE OJpXKaBa U
Ha 3aIITUTY COLMjaIHUX NpaBa. MHANBUAYyaIHE paHe CIIOPOBE PEIIaBajy
CYZOBHU OIIIITE HAMJIEKHOCTU — Yy IIPBOM CTEIIEHY OCHOBHHU CYZ, Y APYTOM
Amnenarnuonu ¢y’

VY ynopeaHOM 3aKOHOAABCTBY IOCTOj€ pa3sInYUTa peliema Koja ce
THYY yIUutaTe qonpuHoca. [1a Tako y AycTpanuju 3amocieHu 1 HOCIoaBalg
He yrnahyjy JjonprHoce mTO ce TH4e oBora ocurypama, seh Biana miaha
LIEJIM TPOIIAK M3 OMIITUX (PUHAHCHjCKUX cpenctasa. Y llIBenckoj Biana
CHOCH ITPHOJINKHO 93% TPOLIKOBA, 0K je HajCIMYHMja CUTYalija ca HallloM
JpkaBoM y AycTpuju rjie 3anocienu yiutahyje 3% monpuHoca on 3apaje,
nocionasan 3% JONPHUHOCA O TUTATHE JIUCTE a BIaja MOIAMHUPYjE CBAKU
Mamak WK Hy)aH Tpourak.”!

JenHo ox MUCKYTaOMIHUX pelIcHka KOje HUje TUPEKTHO BE3aHO 3a
yIuiaty pornpuHoca Beh 3a ocTBapuBame npasa npeasuha npaso Pernyonu-

16 B.un. 44. 3akona o gonprHOCHMa 3a 00aBE3HO COLMjalIHO ocurypame (,,CiayxOeHu
rnacHuk PC*, 6p 84/04, 61/05, 62/06, 5/09, 52/11, 101/11, 47/13, 108/13, 57/14).

17 B.wuun. 51. 3akoHa 0 JonprHOCHMA 32 00aBE3HO COLMjaTHO Ocurypame (,,CiayxOeHn
rnacauk PC*, 6p 84/04, 61/05, 62/06, 5/09, 52/11, 101/11, 47/13, 108/13, 57/14).

18 3a nmaBama KOja HE3aNOCICHU YXXKHBajy IO CHCTEMY OCHUTypama 3a CiIydaj
HE3aIOCICHOCTH YCBOjCH je U3pa3 ,,HaKHaa“, a 1o 0CTalluM CUCTeMHuMa ,,lioMoh™. Hanawe,
HaKHAaJa ce PEJIOBHO CACTOjH Y UCIIJIATH y TOTOBOM HOBILY, JIOK ITOMOhHM MOTy OWTH aBaHe U
y HaTYpu/HIIp. y uiaheHoM npenohunity, ucxpanu uti. A. [lerposuh (1981), op.cit. ctp. 115.

19 Bue o tome: I O6pamosuh, ,,HamanexHOCT 3a 3alITUTY MpaBa U3 COLMjaTHOT
ocurypama“, [Ipasnu scueom,6p. 10/2002, ctp. 909-914.

20 b. Jly6apma (2010), op.cit. ctp. 772.

21 Bume o Tome: A. Ravni¢ (2004), op.cit. ctp. 274-276.

95



Munan Kocmuh, [Ipasa no ochogy ocucyparsa 3a ciyuaj He3anocieHoncmu - cd
nocebHum ocepmom..., Paono u coyujanno npaso, cmp. 89-106, XVIII (2/2014)

ke Cpricke. Hamme nmpaBo Ha HOBYaHY HaKHaay, 3APAaBCTBEHO OCUTYpambe U
MIEH31jCKO ¥ MHBAJIMJICKO OCUTYPame MOTY OCTBAPUTH CAMO OHE HE3aIIOCIICHE
0co0e KOJI KOJUX je IOC/IoaBall 3a BpeMe MPOIMUCaHOI MUHUMYyMa CTaka
OCHUTypama yIJIaTHO JAOTIPHHOCE 32 CBE PaHHUKE.>

IlITo ce MO3UTUBHUX Mpomnuca THYe npeasuba 1a je ocCHOBULA 32
yTBphHBame HOBUAHE HaKHAJE IIPOCEYHa 3apazia, OJHOCHO IIaTa WM Ha-
KHaJia 3apajie He3aroCIeHOT y CKJIaJly ca 3aKOHOM Y MOCIEABUX MIECT MECEIH
KOJU IIPETXO0/Ie Mecely Y KOjeM je IPECTao pajHu OHOC, OMHOCHO OCUTYpambe,
a HOBYaHa HaKHaa ce yTBphyje y Bucuuu ox 50% ocuourie.”® Takohe na 6u
HOBYaHA HAKHAJIa YCIIEITHO BPIIUIIA CBOjY COIMjaIHO-3aIITUTHY QYHKIIH]Y
perynmcaHo je 1a oHa He Moke Outu Buma on 160% vutn Huxa o 80%
MUHUMAaJHE 3apajic YTBpheHe y ckiiagy ca MpOolHucUMa O paay 3a Mecel y
KOjeM Ce BPIITH UCIIaTa HOBYaHe HakHae.>

W3HOC HOBUYaHE HAaKHAJIE CE CPA3MEPHO YMamyje 38 HCHOC MPUX0Aa KOjH
HE3aI0CJICHU OCTBAapH Ha OCHOBY ayTOPCKOT yTOBOPa, 00aBJbamkhe 3aHATCKUX
U APYTHX IIOCJIOBA WJIM HA KaKaB Ipyru HauuH. [locTynak n HauuH yMamema
HakHaje yTBphyje ce onmrum aktom Hanmonanue cinyxo6e.”

Panuje 3akoHOmaBCTBO MpeABHlaio je U BaJopH3alnjy HOBYaHE Ha-
kHaze. Banopusanunja HoBuaHe HaKHaJle IPEACTaBJba yCKIal)iBambe HOBUaHE
HaKHa/e, KOjy paJHUK IIPHUMa, ca TPOIIKOBMMA KMBOoTa. OHA ce BPIIH Ha Taj
HAuYMH IITO ce M3HOC HOBYAaHE HAKHaJIe oBehaBa 3a MpoleHaT/Balopu3aIu-
OHH KOe(DHIIMjeHT/ 32 KOjH Cy MOPACITH TPOIIKOBH KHBOTA Y MIEPHONY KOjH
YTBPAM 3ajelHUIIA 3alI0lIJbaBakba, @ HA OCHOBY CTAaTUCTHYKHUX IIOJATaKa o
KpeTamwy THX TPOUIKOBA. Basopu3zaiuja HoBYaHe HaAKHA/IE BPIIMIIA CE CaMO
3a OHE paJHHMKE KOjU MPUMajy HOBUAHY HaKHAIy y Tpajamy Iyxkem ox 12
Mmecenu.’® Y oapelyeHom 00IMKy 0Ba Mepa IMPUCYTHA je U Y JaHAIIBEM 3a-
KOHO/IABCTRBY.

Tpajame npaBa Ha kopuinheme HOBUAHE HAKHA/IE j€ BPEMEHCKH OTpa-
HHUYEHO U IUPEKTHO 3aBUCH O AY>KMHE MPETXOMHOT CTa)ka OCUT'ypama.
[IpaBo Ha xopuihewme HOBUAHE HAKHAJE BPEMEHCKU CE OIPaHHMYaBa Kako
300T eKOHOMCKHX pa3Jiora, Tako 1 300T caMme Ipupojie HOBUaHe HaKHAAE YHja
CBpXa HHUje Ja TPajHO OCUTyPaHUKY 00e30e1u peoBHa HOBYAHA MIPUMAaba.
MebhyTum, HHTEpECaHTHO je TOMEHYTH fa je 3a Bpeme COPJ jeman ox pas-
Jlora BpEMEHCKOT OrpaHn4era IpUMama HoBYaHe HaKHa1a OMo M/eO0JI0IIKe
npupoze. OHa je nornyna nojasehu o YMmHEHUIE 12 je He3aM0CICHOCT Taaa

22 M. Hadzi¢ (2011), op.cit. ctp. 159.

23 B. wr. 69. 3akoHa 0 3amoOLIJbaBaly W OCUTYpamy 3a CiIydaj He3aloCICHOCTH
(,,Cnyx6enu rnacauk PC*, 6p. 36/2009 u 88/2010).

24 B. wi. 70. 3akoHa O 3amolllJbaBaky W OCUTypamy 3a Clydaj HE3aroCICHOCTH
(,,Cnyx6enu rmacaux PC*, 6p. 36/2009 u 88/2010).

25 3. UBomesuh (2006), op.cit. ctp. 362.
26 A. Ilerposuh (1981), op.cit. cTp. 128-129.

96



Munan Kocmuh, I[Ipasa no ochogy ocucyparsa 3a ciyuaj He3anocieHoncmu - cd
nocebHum ocepmonm..., Paono u coyujanno npaso, cmp. 89-106, XVIII (2/2014)

cMaTpaHa IPUBPEMEHOM TojaBoM.?’J]a ce Ha He3aIroCIeHOCT Taja IIelaio
Kao Ha MPHUBPEMEHY I10jaBy cMaTpao je u mpodecop Anekcangap banrtuh,
KOju HaBOJM Jia 00e30eheme 3a BpeMe He3aroCcIeHOCTH JI0Ia3H Kao mocle-
JIUIa MPUBPEMEHOT HEY KHBambha MpaBa Ha paj, Tj. OBUM IIyTeM JIpyLITBEHA
3ajeIHAIIA ITPYIKa colljaHo o0e30eheme onnM rpahannma koju cy 6e3 cBoje
KPHUBHIIC BaH PaJHOT OHOCA, TAKO J1a OHO MICTOBPEMEHO IPECTABIbA HYKHY
JIOTYHY Y MOTBP/Y NpaBa Ha paj.?®

[Ipema BaxkehuMm mponucuMa Tpajarkbe TpUMamba HOBUAHE HaKHAZE
Koja ce ucrahyje ocurypanuky Mo)ke OMTH HajMame 3 Mecela, a HajBHIIe
24 mecelna, ¥ Kao MITO CMO HAaBEIU JUPEKTHO 3aBUCH Ol JY>KHHE CTaka
ocurypama. Tako, HOB4YaHa HakHajJa cercruiahyje He3anocaeHoM Juily 3
Mecela ako IMa CTaK OCUTypama of 1 10 5 ronuHa, 6 Mecenu ako vMa CTax
ocurypama o 5 10 15 roguHa, 9 Mecenn ako ¥Ma CTaxk ocurypama of 15
Jo 25 roauHa, 12 Mecenu ako UMa CTaXk OCUTypama Iy of 25 roauHa.
HoByana HakHa/1a puIIa/ia HE3amoCICHOM Y Tpajarby 071 24 Mecela, caMo HoJ
YCIIOBOM J1a HE3aIIOCIEHOM JI0 HCITyHhaBarba IPBOT yCIIOBA 32 OCTBAPHBAHE
npaBa Ha MEH3HUjy, Y CKIaay ca MPOMUCHMa O MEeH3M]CKOM M MHBAJIHICKOM
OCHUTYypamy, HEJI0CTaje 10 IBe roanHe.”’

Cam cMucao KOju MMa HOBYaHA HaKHAJa jecTe J1a MaTepHjaJIHO OCH-
rypa HE3aIrocJeHO JIMIIE IO MPOHAIAacKa HOBOT 3aIlocicha, H cama JIyKu-
Ha Tpajama JUPEKTHO 3aBUCH O] CTaka ocurypama. Mehytum Buiie je oj
70% myropoyHO HE3aNOCICHUX KOjH y TPOCEKY YeKajy Ha HOBO 3arlOCICHe
46,8 mecenu. Y kareropuju ctapocts of 24 10 40 ronwHa Yekame Ha HOBO
3amnocerme u3Hocu 60 mecenn.™

3aKoH O 3amoUIJbaBarmy M OCUTYpalby 3a CIIydaj He3aloCICHOCTH
npeasuba u jenaH u3y3eTak Of MEPUOANYHE U BPEMEHCKH OI'paHHYCHE UC-
njare HOBYaHEe HakHaje. TauyHuje peueHo, pajiy ce BHile 0 MOryhHOCTH Jia
ce HOBYaHA HAKHA/Ia MOJKE MCIUIATUTH U Y jeTHOKPATHOM HU3HOCY, Il CaMo
paznu camo3aronbaBamka, Ha 3aXTEB HE3aIOCICHOT JINIA, y CKJIaay ca OIl-
M akToMm Harmonanue cimysxoe.’!

Wako HoBUaHa HAKHAJa IMa KapaKTep MEePUOAMYHOT JIaBarba, OAHOCHO
ncmiahyje ce CyKIeCUBHO 3a MECell KOji IIPETX0IU MECEIy Y KOjeM ce BpILIU
WCIUIaTa, IMOCTOjM MOTYRHOCT 00ycTaBe UCIIIaTe HOBUAHE HAKHA/IE 32 BpEMe

27 K. Iepuh u 3. Crenex, ,,[IpaBa panHuka u ciaykOeHHKA 32 BpHjeMe MMPUBPEMEHE
He3anocyeHocTn ', [ oouwmaxk [Ipasnoe paxyaimemay Capajesy,ctp. 105. HaBeneno npema:
A. Tlerposuh (1981), op.cit. ctp. 129.

28 A. bantuh u M. [lectioroBuh, op.cit. ctp. 399.

29 B. unm. 72. 3akoHa O 3al0llbaBaky U OCUTYpamy 3a Clydaj HE3amOCICHOCTH
(,,Cnyxx6enu rnacuuk PC, 6p. 36/2009 u 88/2010).

30 O. Kosau (2000), op.cit. cTp. 12.

31 B. un. 74. 3akoHa O 3amoOIIJbaBaby U OCUTYpamy 3a CIIy4Yaj HE3amOCICHOCTH
(,,Cnyxx6enu rnacauk PC*, 6p. 36/2009 u 88/2010).
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3a K0je MUPH]y IIpaBa 10 OCHOBY HE3aIMOCICHOCTH U TO: 32 BpeMe Tpajama
yroBopa 0 00aBJbamy MPUBPEMEHUX U MOBPEMEHHUX MOCIIOBA; OJICITYKCHa
WJIM JIOCTTYKEeHha BOJHOT POKa; U3JpKaBarma KazHe 3aTBOpa, U3peueHe Mepe
0e30eTHOCTH, BACITUTHE WJIHM 3aIlITUTHE MEpE, Y Tpajary J0 MIECT MECEIIH;
00OpaBKa y HHOCTPAHCTBY Yy CIy4ajy KaJa je He3aroCICHH HITH HeroB OpauHu
npyT ynyheH Ha paji y ”HOCTPAHCTBO Y OKBUPY Mel)yHapOTHO-TEXHUYKE HIIN
IPOCBETHO-KYITYPHE capajmbe y JUIIOMaTCKa, KOH3YJIapHa U ApyTa Ipea-
craBHHINTBA. [l0o MpecTaHKy HaBEeEHUX pa3iiora HE3aroCICHH OCTBapyje
MpaBoO Ha UCILIATY HOBYAHE HAKHAJIE 32 MPEOCTANO BpEeMe 3a Koje je Mpu-
3HATO MPaBO Ha HOBYAHY HAKHAJly aKO Ce MPHjaBH W TOJHECE 3aXTEeB 3a
OCTBapHBambe mpasa y poky ox 30 nana.’

WHTepecaHTHO je MOMEHYTH JIa je paHHje 3aKOHOJIAaBCTBO MTO3HABAIIO
JOIII jeaH pasJior 3a 00ycTaBy HCIIJIaTe HOBYAaHE HaKHame. 1o je, mpe cBera
CJIyuaj aKo Ce PaJIHMK PEJOBHO HE jaBJba 3ajeHMIIM 3alOllbaBamba OIHO-
CHO aKO C€ HEOMPAaBAaHO HE 0J]a30BE HCHOM IO3UBY, OJTHOCHO HE3aMOCICHU
je 6mo my’kaH Ja ce jaBH 3ajeIHUITH 3aIoNlJbaBamba y POKY ox 42 mana 1o
IIPECTAHKY PaJHOI OAHOCA, y IPOTUBHOM MY C€ UCILIATAa HOBYAHE HAKHAJE
oOycraBsba. Paziior o0ycraBe HCILIaTe HOBYAHE HAKHAJIE Y OBOM CIIy4ajy
JIOKHU y 3aHeMapuBamy KOPUCHHKA Ja ce 3anociu.*HMako ce oBaj pasior
JlaHac Be3yje 3a MOTIYHHU IpecTaHak MpaBa Ha UCIUIATy HOBUAHE HAKHAJIE,
paHuje 3aKOHOIaBCTBO je MpeABrhaio 1 KBaTU(QpUKOBaHHU]H CIIy4aj Y OIHO-
Cy Ha 0Baj KOjH je 3a TOCJIIUIlY NMAo TIOTIYHH I'YOUTAaK MpaBa Ha HOBYAHY
HakHaJy. Tako MpaBo Ha HOBYAHY HAKHAJy MPECTaje OHJa aKo ce PajHUK
HEONPaBJaHo HE jaBH 3ajeTHUIH 3aM0lJbaBamba Yy IBa y3acTOIHA POKa HIIN
ce JIBa MyTa y3acTOITHO HE 0/1a30BE€ K-EHOM MO3WBY. | yOMTaK HOBYaHE Ha-
KHaJIe y OBOM CJIy4ajy TeMEJbU Ce Ha MPETIOCTABIHU Jia He3armoCICHH HHje
BOJbAH J[a CE 3amociin.>

5. lloacTHnajHe Mepe 32 KOPUCHUKE HOBYAHE HAKHA/le

Kaxko ce yBuies0 /1a macCBHU OOJIUIIH 3aI0ILJbaBaha HUCY JIOBOJHHO
epukacHu y 00pOH MPOTUB HE3AMOCICHOCTH, O] MEJCCETUX TOAMHA MPO-
IIJTOT BEKa MOYHIBGY /1a C€ OCMHIIIbaBajy Mepe Koje he mupexkTHuje OUTH
ycMepeHe Ka 0crioco0sbabdary He3aroCICHUX JINIA 33 HAJTaKeHhe 3a0cieha
(mou3ame T3B. 3aNONIJBUBOCTH) U OTBapamy HOBUX panHuX Mecta. OBakaB

3

BUJI IeJIOBamba Ap/KaBe Ha3KBa Ce ,,aKTHBHA MOJIMTHKA 3alollbaBama’. > JeqHa

32 B. un. 75. 3akoHa 0 3alolJbaBarby M OCHTYpamby 3a Clydaj HE3alOCICHOCTH
(,,Cnyx6enu rnacauk PC, op. 36/2009 u 88/2010)

33 A.TIlerposuh (1981), op.cit. ctp. 131

34 Ibid. 134

35 C.Jamapesuh, Coyujanno npaso, llpasau paxynrer, LieHTap 3a n3gaBauxy AenaTHOCT,
Hosu Cag 2010, str. 202.
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01 Mepa aKTUBHE MOJUTHKE 3al0IIJbaBakbha jeCTe U MOJACTHIIA] 32 KOPHCHUKA
HOBYaHE HAKHAJIE.

VY ynopeaHoMm mpasy ce, Mo MpaBuily, peiBula MoCTeNneHO CMakEeHhe
M3HOCA HOBUAHE HaKHAJC TOKOM Mepuojaa Kopuiihema OBOT MpaBa, Kako
Ou ce 04yBao PeIaTUBHU KUBOTHU CTaHAAPI HEMOCPETHO IO MPECTaHKY
paHOr OJHOCA, a TIOTOM MOACTaKa0 KOPHCHHK IIpaBa J1a aKTHBHHUjE TPaKn
3amnocneme.

Homahe Baxehe mpaBo npeasula HEMITO APyTavKjy MOACTHIA] 32 KO-
pPHCHHMKA HOBYAaHE HAKHAJIE, AJTH C€ CBPXa U IIMJb HE PA3JINKYjy O MpaBuiIa
Koje mpeaBuha yrnopenHo 3aKOHOAABCTBO. Tako MO HAIIMM IMO3UTHBHUM
MPONKCHMA HE3aIIOCICHO JIHIIE KOje je KOPUCHUK HOBUAHE HAKHA/IE 3a CIIy4aj
HE3aI0CICHOCTH HajMamke TPH Mecella 0] MOMEHTa IIpU3HaBama Ipasa a
3acHyje pagHu OMHOC Ha HeonmpeleHo Bpeme, MMa MPaBo HA jeTHOKPATHHU
MOZACTHUIIAj 3a 3aM0lJbaBamke y BUCHHHU 071 30% 011 YKYITHOT H3HOCA HOBYaHE
HakHaje, 6e3 JonprHoca 3a 00aBE3HO COLMjaJIHO OCUTYpame, Koja Ou My
Ownta ncruraheHa 3a mpeocTaso BpeMe 70 MCTeKa ITpaBa Ha HOBYaHy HaKHAJY.
KopurcHrk HOBUaHEe HAKHAJIE MOKE Jla OCTBAPH OBO MTPABO CaMO 33 3aCHUBAE
JeITHOT paJIHOT OJTHOCA y IEPUO/Y TPajara UCTOT IPaBa Ha HOBUYAHY HAKHAY,
aKo TMOJHece MICMEHH 3axTeB Y poky o 30 maHa of jaHa 3aCHHBama TOT
pamHoT oHOCA. Y

Jom jemHa o Mepa kojy npensuhajy Baxxehu npomnucu jecte MmoryhHocT
Jla ce HOBYaHA HAaKHAJIAa UCILIATH y jeHOKPATHOM HM3HOCY, aJli CaMO pajau
caMo3aronbaBama. Takohe Kako IIaBHU [IUJb HE3aIOCIICHOT JINIA 32 BpeMe
npuMarma HOBYaHE HaKHaJie TpeOa na OyJie Ha MPBOM MECTY MPOHAJIAKCHEC
HOBOT 3aIlociea npeABUl)eHO je 1a 3a BpeMe I0AaTHOT 00pa3oBama u 00yKe
y CKJaay ca MHAMBHIYATHHM IUIAHOM 3alolljbaBarba He IPEecTaje ucriara
HOBYaHE HAKHAJIC.

6. 'yOurak npaBa Ha HOBYaHY HAKHAay

[Ipema mo3uTHBHUM IPOMKCHMA ITPABO HA HOBYAHY HAKHAIYIPECTaje:
aKO CC€ KOPUCHUK 6pI/IH.I€ CaeBI/I,HCH]_IHjC; aKO ONpeCTaHe 1a C€ BOAU eBI/I,Z[GHLII/Ija
0 HE3aroCIeHOM; aKo He oOaBecTn HarmoHamHy ¢y )0y y poKy o1 5 maHa o
IPOMEHHU KOja je YCIIOB WJIM OCHOB 32 CTHIIAHE, OCTBAPUBAIGE WITH ITPECTaHAK
IpaBa Ha HOBYaHY HaAKHAAY; aKO CC O CTpAaHC HAAJIC)KHOT OpraHa yTBpAau 1a
pazu KoJ ToCcio/IaBIa 0e3 yroBopa o paay WIH YroBOpa O IPUBPEMEHUM U
IMMOBPEMCHHUM IIOCJIOBMMA HUJIN aKO KOPHUCHUK IMOJAHECE 3aXTECB 3a IMPECTaHaK
mpaBa.*®

36 b. JIy6apna (2013), op.cit. cTp. 523.
37 B.uu. 55.3ak0H 0 3aMolbaBamby U OCUTYpakby 3a cilyuaj HezanociaeHocTH (,CinyxOoeHu

rnacHuk PC*, 6p. 36/2009 u 88/2010).
38 B. . 76.3ak0H 0 3a10NIJbaBaky U OCHTYpamby 3a CIy4aj He3amociaeHoCTH (,CiykO0eHI
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3aKO0H 0 3aMONIJbaBaIby M OCUTYpalby 3a CIy4aj He3aloCICHOCTH TakK-
CaTUBHO HAaBOIM pasziiore 300T KOjuX ce Juie Opuiie ca eBuaeHImje. Tako
HE3aIoCJIeHU ce OpHllIe ca eBUCHIMje ako 0e3 OoNpaBIaHor pasiora He H3-
BpIaBa cBoje obaBe3e mpema HammoHanHoj ciyk0H, OZHOCHO aKo: ce He
jaBjpa HanmoHnanHOj ciy»k0M y pOKOBHMa MpeBU)EHUM OBUM 3aKOHOM;
Ha 3axTeB Hannonanne ciysx0e He TOCTAaBH JJOKA3 O aKTUBHOM TPAKCHY
3anociema; of0uje noHyheHo nmocpenoBame 3a ojropapajyhe 3amnocieme;
ce He jaBMW mocionaBly KoMe ra ynyTtu Haunonanna ciyx0a, a paau ce o
ynyhuBamy y Be3u ca rmocpenoBameM 3a oAroBapajyhe zamocneme; onouje na
YTBP/IM UHAMBUAYaJTHH TUTaH 3a101JbaBamba, WM e He TPUAPIKaBa HherOBUX
onpenada; oa0uje UM CBOjOM KPUBHUIIOM HaIMycTH yuenhe y MEpH aKTHBHE
MIOJIUTHKE 3aIloNJbaBamka;ce He 01a30Be Ha Mo3uB HanmonanHe ciryxoe;
o0aBJba paji 6e3 3aKJBYYEHOT YyTOBOPA O pajly WM yTOBOPa M0 OCHOBY KOjer
oCTBapyje MpaBo Ha paJ BaH paJaHOT ogHoca.>’

EBuIeHIMja 0 HE3amOCICHOM ITPECcTaje J1a Ce BOIH aKo: Ce O/ijaBU ca
eBHUICHIIN]j€; 3aCHYje paJHU OTHOC, WM 3alI0YHE OCHUTYpAbE 10 IPyTroM
OCHOBY Y CKJIaJly Ca 3aKOHOM; [IOCTaHe PEAOBaH YUCHHK, OJHOCHO yUYEHHUK
ako je mutahu ox 26 rorHA JKUBOTA; UCITYHH YCJIOBE 32 OCTBAPHUBALE IIPaBa
Ha CTapOCHY IEH3M]y WM OCTBApH IPABO Ha MOPOANYHY HIIN HHBAIUACKY
MIEH3H]y Y CKIIQ/Iy ca 3aKOHOM; HaBPIIHU 65 TOIMHA KUBOTA; IIOCTAHE MTOTITY-
HO Hecroco0aH 3a pally CKJIaay ca 3aKOHOM; CTYIIH Ha M3APKaBambe Ka3zHe
3aTBOpa, U3peueHe Mepe 0e30eHOCTH, BACIUTHE WM 3alITUTHE Mepe, y
Tpajamy qyxKeM o 6 Mecellr; CTPaHITy IMpecTaHe OJ00PErhe 3a CTATHH FITH
IpUBpEMEHHU OOpaBak; y ciydajy cMpTu.*

Buaumo na nosutuBHO npaBo CpbOuje npeasuha Benuku Opoj pasora
KOjH JTIOBOZIE 710 TYOMTKa IpaBa Ha HOBYAaHY HakHany. Pazmor Tome Tpeba
TPaXXHUTHU Yy IPUPOJIU HOBYAHE HAKHAJIE KOja IPEJICTaBIba TACHBHY MEpY I10-
JUTHKE 3amolnjbaBama. [ 100aTHu TpeH je moMepame aklieHTa ca aCHBHE
Ka aKTHBHO] TIOJMTUIIH 3a0IIJbaBakha, MOIITO CE MOKa3aJIo Ja PYIITBO TaKO
JBOCTPYKO JI00Wja — Iupu ce MOTyhHOCT J1a ce He3aroCIeHO JIHUIIE 3aI0CIHU U,
C Ipyre cTpaHe, CMamyje ce MaTepHjaiiHa ontepeheHoct (oHa0Ba OCUTypama
3a HesaroceHe. Mnak, mokasaio ce j1a je Hajoosbe Kaja ce 00a BUa MONNUTH-
Ke 3amolbaBama KoMOnHYjy.*! MeljyTum, y CpOuju onpenemena cpeacTna

rnacHuk PC*, 6p. 36/2009 u 88/2010).

39 B. un. 87.3akoHa 0 3amollJbaBamy H OCUTYpamy 3a Clydaj HE3amoCICHOCTH
(,,Ciryxx6enn rmacaux PC*, 6p. 36/2009 u 88/2010).

40 B. un. 88.3akoHa 0 3amomJbaBamy M OCHUTYpamy 3a CiIydaj HEe3aroCICHOCTH
(,,Cnyx6enu rnacauk PC*, 6p. 36/2009 u 88/2010).

41 C. Jamapesuh (2010), op.cit. ctp. 202; Cnuuno: HoBo craHOBHIITE je A2 U3AALIHE
U yroTpajHe HaKHaJe ACCTHUMYJIUPAjy 3alollbaBaibe, yrpoXKaBajy eKOHOMCKH pacT U
nosehaBajy counjanne mpobieme. 3aTo ce mpeay3uMajy Mepe peAyKIlHje HaKHa1a U b HXOBO
TpaHcopMHcamke y MOACTUIaje 3anonbaBama.V. Piljuz i dr. Socijalna politika — Povijest
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3a cripoBol)ere Mepa aKkTUBHE MOJIMTUKE 3arolijbaBamka u3Hoce camo 0,1%
B/I1-a. To je Beoma HHUCKa 1 HEAOBOJbHA CTOMA. Y Mopehemy ca pa3BHjeHIM
3eMJbaMa TO je YaK JeCETOCTPYKO Mama cTorma.*?

KonBennmja 6p. 102 o cormujamaoM 00e30ehemy MehyHaponne
opraHu3zaiuje pajaa, Koja MpeacTaBiba jeHY OJ HajBaXHUJUX KOHBEHIIH]a
npeaBuha 3HATHO y>KH KPYT pasJiora Koju JOBOJIE 10 TYOUTKa MpaBa Ha HOB-
YyaHy HakHay. Tako 3amTuheHnM TUnuMa Mory OUTH 00ycTaBJbeHa 1aBama y
ciydajeBuMa: 1. ako 3aMHTEPECOBAHO JIMIIE IPOIYIITA 1a KOPUCTH CITy)O0e 3a
MOCPEIOBaE pajia Koje My CTOje Ha pacrojiaramy; 2. ako je 3aMHTePECOBAaHO
aune u3ryOuio 3anociemne yciien o0ycTaBe mocia HacTajaor 300r pajgHor
CTIOpa MJIH aKO je CBOjeBOJFHO HAITYCTHIIO TT0cao 0e3 OnpaBlIaHuX pas3iora; 3.
3a CBE BpeMe JIOK C€ 3aMHTEPECOBAHO JIHIIC He Halla3u Ha TEPUTOPHJU JPKaBe
4IaHUIEe; 4. JIOK ce 3aMHTEPECOBAHO JIMIE M3Jp)KaBa U3 jaBHUX (HOHIOBA
WJTM O TPOIIKY HEKE yCTaHOBE MITU CITY0e comujarHor obe30ehema; 5. Mok
3aMHTEPECOBAHO JIMIIE MPUMa Y HOBILY HEKO JPYTo JaBambe M3 COLUjaTHOT
00e30ehema, n3yses noponuune normnope.*C TUM IITO Ce OBIE IPYTH CIyyaj
BHIIIE THYE YCIIOBA KOj€ je MOTPeOHO UCITYHUTH J1a OM OCUTYPaHHUK OCTBAPHO
IpaBoO Ha HOBYAHY HAKHAJy, HETO IITO MPECTaB/ba HEKHU HOBHU Pa3Jior KOju
JIOBOJIM JI0 TYOUTKA MpaBa Ha HOBYaHY HAKHAJY.

7. 3Ha4aj HOBYaHe HAKHaJe

Haxko cy30ujame HE3arnoCICHOCTH MPEJACTaBIba jeJlaH O] IIIaBHHUX
[MJbEBA CBAKE JIPIKABE KOja je 3aCHOBaHA HA TeMeJbHMa COIIMjaTHe MPaB/Je,
ITOCTaBJba CE MUTALE Y KOjOj MEpH c€ Tpeda OOPUTHU MPOTHB HE3AIOCICHOCTH
MACUBHUM Mepama MOJMTUKE 3aMollbaBarba.

HesanocieHocT koa Hac u¥Ma 0o0eliexje TpajHe, MacOBHE JIPYIIT-
BCHE TII0jaBe, KoOja TIOKa3yje y AYTOPOYHOM CMHCITY TECHACHIIH]Y IIO-
pacrta, TAe je cajallikba HEe3alocICHOCT Jnoluiia pasmepe ACNpecHBHE
HeszarocaeHocTr. **He3anocieHoCT U CHPOMAIIITBO Cy TECHO Y3ajaMHO I10-
Besane. HesamocneHocT je rmaBuu y3pok cupomaintsa. C apyre crpaHe, cu-
POMAIIITBO MOjeANHALIA M IPYIIITBA KAO I[eJIMHE OUTaH je YCIOB HEJIOBOJBHUX
WHBECTHUIMja Y TIPOM3BOAGHU, ITO KAO MOCICIUIly HMa HE3aMmOCIEHOCT.*
CamuM THM 00pOa IPOTUB HE3ATIOCICHOCTH jOIT BHUIIIE 100Wja HA 3HAYA]Y.

Sustavi Pojmovnik, Pravni fakultet, Zagreb 2005, ctp. 252.

42 M. Bpamem, ,,Ocurypame 3a ciiydyaj HE3aroCICHOCTH U MPOOJIEMHU HErOBOT
¢unancupama‘, [Ipaso u npuspeoa, 6p. 1-3/2010, ctp. 17.

43 b. Wlyunepuh, Ilpaso mehynapooune opeanuzayuje paoa, IlpaBu ¢daxkynreT
Yuusepsurera y beorpany, beorpan 2001, ctp. 548.

44 Buie o Tome: A.Iletposuh, ,,He3anocneHocT u neH3noHuCame ", Paono u coyujaiio
npaso,6p. 1-3/2000, cTp. 100-101.

45 M. Mapxosuh, ,,He3amocaeHOCT 1 cupoMaIITBoO y CBETY U KOx Hac", y: Hesanocienocm
u cupomawmso y Cpouju,beorpan 2006, ctp. 25.
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MelhyTum 3a pa3inuKy oJ akTHBHUX Mepa MOJUTHKE 3alollJbaBama Koje
MMajy jelaH eKOHOMCKH KapaKeT, HOBYaHa HaKHaJla 3a Cy4aj He3aroCIeHO-
CTH TIPEBACXOHO NMa COIMjaTHUA KapaKTep drja je mpeBacxomaHa (pyHKImja
Jla IPY>Ky KPaTKOPOUYHY 3alUTUTY JUIMa Koja cy 0e3 CBOje KpUBHULIE OCTala
0e3 3anocnema. C TUM y BE3H JOBOAM CE y MUTAmEC U 3HAa4aj HOBYAHE Ha-
KHaJie Kao Mepe 3a 60pOy MpOTUB He3anocaeHoCTH. Tako cy y Be3u ca BpIIo
pacrpocTpameHHM YBEPEHEM Y Pa3BHjEeHUM 3eMJbama, IipeMa KoMe HHBO
HaKHaJla yTHYE Ha TPajare He3al0CICHOCTH, 00aBJbeHa OIICEKHA eMITUPHUjCKa
HCTPaXXMBama, Koja cy MOTBPAKIIA Ja je 0Baj epeKkaT cTaTUCTUUYKH 3HaYajaH
aJIM pesieBaHTHO CKpoMaH — noehame Komesaluja 3a Hezamnociene o 10%
Mpoy’kaBa MPOCEYHO BpeMe YeKama Ha rmocao 3a 3%. 3emibe y Kojuma ce
KOMIIE3allHje MOT'y KOPUCTHTH caMo y oapeheHom Bpemeny (Kanana, Hop-
Bemika, [1IBencka, CA /) umajy maoro kpahu nepuos yekama Ha [10cao, HeTo
one (benruja, Hemauka, Xonannuja, B. Bpuranuja) y kojuma ce HakHaje
ncrutahyjy 3a HeorpanudeHu nepuo. Jlyropodne u u3anrHe KOMIeH3aIuje
3a He3amoceHe JECTUMYJIHILY y IPBOM PEAy Mame 00pa30oBaHa U KBaJIH-
(uKoBaHa JHIA, KOja Ha TPXKUILTY pajga MOTY OCTBapUTH 3apajic HUXKE OJf
HaKHaJa Koje MPUMajy Kao He3anocieHu.

Konwnku 3Ha9aj nMa HOBYaHa HAKHAAa Hajakie hemo BUAeTH yKOINKO
noheMo o7 ieHe cymTHHe. Mako je akIeHaT moMepame ca NaCUBHUX Ka ak-
TUBHUM MepaMa 3amollJbaBara HOBYaHA HAKHAJIA j€ U JaJbe He3a00MIa3H!
YUHHUIIAI Yy cucTeMuMa obe30ehema. Tpen momeparma Kka akTHBHUM Mepama
MOJTUTHKE 3aT0IJbaBama ce MpaBjia YHmbeHUI[aMa J1a OHe OpiKe J0BOjIe He-
3aI0CJICHO JIMIIE 10 HOBOT 3aI0CIIeHha, JOK HOBYaHa HAKHA/1A YaK CYIIPOTHO
ycropaBa Taj moctrynak. MehyTum cam 3Hauaj HOBUaHE HAKHAJE W HHjE Y
TOME J]a Ha IPBOM MeCTy ITOMOTHE JIMIY Ja Halje HOBo 3amocieme, Beh ce
OH OTJie/ia y Mpy Kamy ojpeljeHe MaTepHjaiHe CUTYPHOCTH OCHTYPaHHKY. Y
BpEMEHY KaJia je He3aI0CICHOCT IPUIIMYHO BEJIMKA HITY30PHO je OUeKHBATH
Jla jeTHO JIMLE MOYKeE 33 KpaTak BpEeMEHCKH Iepros Aa Halje HoBo onroBapajyhe
3aI0CIIehe, YaK 1 Y3 CBE MEpe KaTHBHE MOJUTHKE 3anolbaBama. CaMuM THM
3a Taj MepHoJ HEOTIXOAHO je TO JUIE Ha OfroBapajyhn HaunH MaTepHjaTHO
00e30eanTH, ¥ Ty HOBUAHA HAKHAJ[a YCIICIITHO BPIIX CBOjY QPYHKITH]Y.

Crame nocTaje joI aJjapMaHTHH]jE YKOJIUKO NOTJIeJaMo CTaTHCTUIKN
npecek Opoja HezanociaeHnx. Hanme, cBaku 8 He3amocIeH! KOME je pecTao
PaJIHH OJTHOC HCITyHhaBa yCIIOBE OJHOCHO TaUYHUje KOPUCTH MPABO HA HOBYA-
Hy HakHanxy. [Ipema esunennuju Hanponanse ciysx0e 3a 3anousbaBame 3a
2012 rogunHy OHIIO je perucTpoBaHo yKymHo 761.834 HezamocneHux auLa,
oJ1 Kojux uak 270.256 nuira Koja MpBU My T Tpaxe mocao, a ceera 61.633 nuia
KOja Cy KOPHCHHMIIM TpaBa Ha HOBUaHY HakHamy.” JemaH oj pasora 3a mpo-

46 B. JoBanoBuh-T'aBpunosuh, ,,[Ipodiem Hesanocnenoctu y Cpouju u Jyrocnasuju
¥ 3HA4aj aKTUBHE MOJUTHUKE TPXKUIITA pana“, Exonomcku ananu, 6p. 125/1999, crp. 134.
47 Meceunu ctatucTuyku ounres, Gedpyap 2013, HarmonnHa ciryx0a 3a 3amonibaBame

102



Munan Kocmuh, I[Ipasa no ochogy ocucyparsa 3a ciyuaj He3anocieHoncmu - cd
nocebHum ocepmonm..., Paono u coyujanno npaso, cmp. 89-106, XVIII (2/2014)

LEHTYaJHO OBOKO MaJIM Opoj HE3aIlOCICHUX JINLE KOjU KOPUCTH OBO MPaBO
Tpeba TPaXUTH Y TPOMTUCUBAKY OpOJHUX pasiiora ycie KOjiuX Moxke Johu
10 TyOuTKa Kopumhema OBOT IMpaBa.

8. 3akibyuak

Haxanoct He3anocieHocT y CpOuju I0CTHkKE PEKOPAAaH HUBO, & CAMUM
THM U 3Ha4aj HOBYaHE HAKHAJIE 32 CIIy4aj He3aI0CICHOCTH IIPOTPECUBHO pac-
T€, jep je CBe BHUIIIC HE3aIOCIEeHUX JINIIA KOjuMa je OBa HaKHaJIa IMoTpedHa.
MelyTum, Hallle TO3UTUBHO MPaBO IpeaBuha Ja je mpaBo Ha HOBYAHY Ha-
KHaJly pe3epBHCaHO CaMo 3a He3aIocIeHe KOjuMa je IPecTao pagHu OJHOC,
OJTHOCHO J1a JIUIIA KOja TIPBH ITy T TPasKe 3a10CIICHhe HeMajy TPaBo Ha HOBYaHY
HakHajy. Maxko je oBako onpeleme npakca y BehuHu 3emasba, ocToje pKa-
Be y KOjUMa ¥ JIMIIA KOja ce MPBH IMYT MpHjaBe ciIyxk0ama 3a 3arolbaBambe,
HapaBHO Y3 UCITyHhaBame oipeh)eHnX ycioBa Koju ce TU4y yIIIaBHOM FOAMHA
KMBOTA ¥ CIIPEMHOCTH 3a paJi, CTHYy OBO IpaBo. MMajyhn y Buay temky
E€KOHOMCKY cutyanujy y CpOuju, kao u mpodsieMe Koju npate GMHAHCUPAHE
CBHX I'PaHa OCUTYpama, 0Jl KOjUX je jelaH O HajBaXKHHjUX HEPEeJOBHA MU
YaK HUKaKBa yIljIaTa JOIMPHHOCA MITy30PHO je OYEKHBATH Ja OM HEKO OBAKBO
pelIene MOTJIO Jia ¢€ y HEKO JIorIeaAHO BpeMe Halje u y mpaBy CpOuje.

[ITo ce TMUe BUCHHE HOBYaHE HAKHAJE, pellekha Koja npensuha mo-
3UTHBHO TpaBo CpOuje y MOTIYHOCTH OAroBapajy GyHKIHjH KOjy HOBYAHA
HakHaja Bpin. [ToceOHo je moxBanHO ncTahin 1a HOBYaHA HAKHAJIE HE MOXKE
outu HUka o 80% on MUHUMaTHE 3apaje. MelyyTum oBzie je mpodiieM TO
IITO caM M3HOC MUHUMAJIHE 3apa/ie HHje I0BOJbaH Ja IOJAMHUPH HajOCHOBHH]E
KMBOTHE TOTpede ¥ He OATOBapa CTBAPHOM CTarby TPOLIKOBA Y 3EMJBH.

Kana je y nuTamy ryouTaK npaBa Ha HOBUaHY HAKHaJy CTBapH CTOje
3HATHO JIOLIH]E [0 OCUT'ypaHHKe, jep MO3UTUBHO paBo Cpouje npensula Be-
JHKH Opoj pasora Koju I0Bojie 10 T'yOHUTKa ITpaBa Ha HOBYaHY HaKHaTy. Mako
CY pa3JI03u KOjH JI0BOJIE JI0 TYOUTKA TpaBa Ha HOBUAHY HAKHAJy OIPaBJIaHH,
00Jbe periee 01 OUIIo MpeBUICTH MOCTENICHU I'yOUuTaK MpaBa Ha HOBYaHY
HaKHay TJe OM OCUTYpaHUIM IPUMaId yMalkeHH HOBYaHN M3HOC HAKHA Ie
onpeheHn BpeMEeHCKH ITepHo, a T1ie OM MOTITyHU T'YOUTaK ITpaBa Ha HOBYAHY
HaKHaJly OMO Kpajika Mepa.

Wako nocroju cBe Beha TeHaeHNIM]ja Aa ce akLeHaT Ha 00pOy MpOTUB
HE3aI0CICHOCTH YyCMEPH Ha aKTHBHE Mepe MOJIUTHKE 3aI0II/baBamba HOBYAHA
HaKHaJa 3a CJ1y4aj He3aIloCICHOCTH | JlaJbe UMa CBOje HeOTYhHBO MECTO y CH-
cTeMy conmjaiHor o0e3oehema. PyHKIMja KOjy OHa 00aBJba MMa COLIUjaJIHO-
3alITUTHH KapaKkTep ¥ Kao TaKBa HE MOXKe OMTH 3aMeeHa HU jJeTHOM MEpOM
aKTUBHE NOJHUTHKE 3alONIbaBamke. JeANHN CiIy4aj y KOjeM HeMa MecTa 3a
HOBUAHY HaKHAaJly OMJIO OM OCTapHBak-C CTama MyHE 3al0CICHOCTH jep Ou
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y TOM CIy4ajy HeCTao U MpaBHU OCHOB 300r Koje ce ucruiahyje. [Ipodecop
Bnajko bpajuh 3anocnenoct je geuHmcao Kao cTame aHTa)KOBAHOCTH PaJHAX
CIIOCOOHOCTH JbYIU U aHT2)KOBAHOCTH MaTepHjaIHUX OOoracTasa JIaTe 3eMJbe
panu IpyITBEHO KOPUCHOT M MPOJYKTHBHOT paja.*®
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Milan Kostic,
State University of Novi Pazar

The Rights Based on Insurance in an Unaemployment Case-
with a Special Reference to the Money Compensation Right

Summary

Money compensation in an unaemployment case is one of the basic
Insurance Rights, and it is traditionally considered a passive measure of an
employment policy. The aim of this paper is to process the most signficiant
elements characterised for money compensation in an unemployment case,
and also to present the signficiance money compensation has. Although while
presenting these elements, the emphasises shall be onto the Positive Law
of Serbia, at the same time, individual solutions shall be presented in the
Comparative Law, and also the solutions that have been present in certain
historical periods. Since there is a tendency of giving advantage to active
employment policy measures over passive ones, it is to be determined in
separate, the issue of signficiance of money compensation and its functions,
with a reference to the issues the unemployment causes.

Keywords: insurance in an unemployment case, the rights of the in-
sured, money compensation, employment policy measures.
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bopueoje /Kusxoeuh, Crpyunu wiaHak™*
Cyouja Anenayuonoe cyoa y beoepady

UDK: 349.22:331.108.644.7

OTKA3 HA HHUIIHJATHBY 110C/I0/1ABLIA
U HOBEJIE 3AKOHA O PAJY

Ancmpaxm: Hoesene 3axona o pady xouxpemu3yjy pasioce 3d
OmMKA3 Y2060pa 0 paody HA UHUYUJAMUBY NOCL00ABYA KOJU ce 00HOCe
HA NOHAWIATbe 3aNOCTeH02 U Fhe208Y CNOCOOHOCT Y CMUCTY 3HARA,
BeWMUNA U OCMBAPEHUX pe3yamama pada. Y moj unousuoyaiuzayuju
MEPOOABHUX paszioed 3a OMKA3, 3aKOHO0A8AY ce Huje Y8eK Opaicao
npasua Koja uzeupy u3 aymoHOMHO2 Npasa 0d 3aKoH Mopa 0d ypeou
OHO WIMO NPeOCmas/bd MUHUMYM 3auimume nNpaga 3an0CleHUXx.
Ipumep 3a mo je Hed080bHOCH 3ANOCIEHO2 NPUCYMHO2 HA PAOY
noo 0ejcmeom aIKoxona u Opyeux OnojHUx cpedcmasda u ¢ mum y
6e3u ysoherwe 000amuux, no Kapakxmepy 00jeKmusHUM YCi080M
UHKpUMUHAYuje. Y cynpomuy KpajHocm je 3aKkOH Omuuiao Kaod je
eTUMUHUCAO 3HAYA] NPOYECHUX NOBPedd HA NPABO 3aN0CieHoe, Yujd
Je oonyka o omkasy y2o80pa o pady HOHumena Ha epaharse Ha pao.

Kawyune peuu: nonawarse sanocienoe, paoua cnocooHocm, nogpeoe
PpaoHe obasese, HENOUMOBALE PAOHE OUCYUNIUHE, OpYee PAOHONDABHE
Mepe, noumosarbe aymoHomMHo2 npasd.

1. YBoaHe HammoMeHe

3aKkoH 0 U3MEHaMa U JlollyHama 3aKoHa O pajy je Ha TeMy pacKujaa
panHOQYHKIMOHATHE Be3e, aKO ce M3y3Me MOryhHOCT ay’ker OTKa3HOT
pOKa KOJ OTKa3a 3aIoCIICHOr', JOHEO U3MEHE MCKJbYUYHBO Kaja ce paau
0 TPECTaHKy PaJHOT OJHOCA Ha MHHWIMjAaTHBY ITOCIOIABIA M MEPOJABHO]
HPOLIEyPH C THM Y BE3H?.

* Pao npummen: 15.11.2014.
Pao npuxsahen: 30.11.2014.
1 OnmTuM akToM MOXKE J1a Ce yTBPJIU 1yKH OTKa3HHU POK, aiu He of 30 1aHa mponucyje
u3MemeHa oapenda unana 74 cras 2. 30P.
2 3akoH 0 U3MEHaMa U JonyHama 3akoHa o pany ,,Cr.lacnux PC* 6p. 75 on 21. jyna
2014. ropgune.
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VY onHOCy Ha 0Baj HHCTUTYT CPOJIHU ITOJMOBHU KOjH HHAMBHIYAIHU3Y]y
Clly4aj OTKa3a yroBopa O pajy Ha MHHIIM]aTHBY IOCJIOJABIA Cy: pagHa
CNOCOOHOCT, MOHAIIAKE 3aNI0CICHOT U MoTpede mociofasia. Te mojMoBe
KOPHUCTH y UCTOj HaMeHH U oapenda unana 4. Kousenuuje 158. xoja Hocn
HacoB: ,,OnpaBIaHOCT MPECTaHKa PaIHOT OAHOCA .

ITojam noHamame 3aI0CICHOT Ce MIPETI03Haje ¥ KPO3 pa3iiore CBPCTaHe
y cajipkaj pajmK Koje 00pa3yjy MoBpeje pajHux 00aBe3a U HEIOII TOBAHE
pajHe IMCHUILIMHE, a OTpede MOoCIoAaBLa Cy HCKa3aHe Y By IPeCTaHKa
notpede 3a pasoM 3arocieHor. tbruxoBa HHANBHIyaIn3anKja OCTBapeHa
jé Tako WITO je CBaKu O] Ha3HAYCHHWX OIPaBJaHUX pasyiora JaThX Y
BHUY POJHHUX II0JMOBA y CBOM CaJpikajy AOOHO MmoceOHe OOJIMKE CBOra
nHAuBUAyaTHOT ozipehema. To je oqHOC CcyOOpIMHUPAHOCTH Y 3HAUCHY /1
CE CBaKH I10jeITMHAYHY T10jaM MTOBPEJIE paHe 00aBe3e, OMHOCHO HETIOMITOBATHE
JUCLHUIIIINHE MOXKE TMOABECTH MOA APYTH BUILH, & M0 00UMY IIUPH TOjaM.
Kapna je ped 0 noTpedu nociioaBia, OHa je o NpupoIH CTBApH CBECHA CaMO
Ha jellaH pasJior MpecTaHak 3a pajioM 3aroCIIeHOT.

2. Pa3j1031 32 0TKa3 M 0JCYCTBO YN030pemba

Moske ce MPUTOBOPUTH Jla HUje OUJIO pasiiora Jia ce y CUCTEMATHIIH
HoBenupaHe oapende wiana 179 30P cras 1 tauka 1-3. 3akoHa ocuM pa3ziora
n3 Tadyke 1 (ako He ocTBapyje pe3yiTaTe paja WiId HeMa MMoTpeOHa 3Haka U
CTIIOCOOHOCTH 32 00aBJbamHE MTOCIIOBA HA KOjUMa PaJin) N3/IBOj€ U Pa3io3n KOjH
Cy 110 BpCTH 00yxBaheHH M0jMOM MOHAMIake 3arocieHor. To cy pa3io3u nox
TA4KOM 2 U 3 HCTOT CTaBa (aKo je MPaBHOCHAYKHO OCYl)eH 3a KPUBUYHO JIETI0 Ha
paay WM y BE3H ca paJioM M aKo Ce He BpaTH Ha paJi KO MOCIIOAaBIa y POKY
oz 15 nana oy naHa cTeKka poka MUPOBamka PaHOT OIHOCA U3 wiaHa 79. oBor
3aKoHa, ofgHocHO Herutahenor oncycTBa u3 wiana 100. oBor 3akoHa). Huje,
jep cy oBH pa3iio3u 00yxBaheHH! T0jMOM HETIOIITOBAE paHE AUCIIUTLINHE.

OBe pasznore He TIpaTH YIIO30PEHE jep C€ TO O MOCIoaaBIa ¢ 003u-
POM Ha BHXOB CaJpXkaj HE MOXKe OueKHBaTH-apryMeHaT u3 wiana 180.30P
u ynana 7. K. 158.

Y onHOCy Ha pa3Jior u3 craBa | unana 179. 30P ox omryke moconasia
3aBHCH Ja i he 0TKa3 3aMEHUTH HEKOM Off Mepa U3 ujiana 179a oBor 3akoHa
y Clly4ajy aKko 3arociIeHu He Mo0oJblIa paja y 0CTaBJbEHOM POKY - wiaH 180a.
3akoHa.

[Nojam moBpena pajHe obaBe3e MepH ce KPO3 OHOC 3aTI0CICHOT TpeMa
Oy’)KHOCTHMA Ha pajJy KajJa lbUX0BO HapylllaBamke HHje Mocaenuia OACyCTBa
pagHUX CIoco0OCTH, Kao y Ccllydajy HeoCcTBapuBama pesynrara paaa. Cy-

3 KonBeHIHja 0 MPECTaHKY paJHOr OJHOCA Ha HHUIM]aTUBY MocioaaBna, KoHBeHuuja
158 ycBojena ox ctpane Kondepennuje MOP Ha meHoMm 68. 3acenamy XKenesa 22. jyn 1982.
TOJIUHE.
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MIPOTHO HEOCTBApUBAK-E PE3yiITaTa paja Miu OJICYCTBO MOTPEOHUX 3HAMA
1 CTIOCOOHOCTH 3a 00aBJbamke NocIoBa Taj pasnor ce oJJHOCH Ha PaJIHY CIIO-
CcOOHOCT 3amOCJIeHOT ca CTAaHOBUIITA HETOBUX MOTyYhHOCTH Ja 00aBH II0-
BepeHe My mocioBe. Hemocratak pagHe crnocoOHOCTH OBJE C€ KOPHCTHU Y
3HaYeHY OHOCYCTBA 3Hama, BEIITHHA U HCKYCTBA,0JHOCHO CTEIICHA pajIHe
aHTQXKOBAaHOCTH(IIO3UTUBHO onpehermne), a He y CMUCTY U3MEH-CHE pajlHe
CIOCOOHOCTH U3 3/IPaBCTCHUX PA3Jiora, WU BEHOT TYOUTKA.

OBaj pasnor ce Hehe ycnemHo OCTBapUTH aKO HHUjE MCIIOIITOBAHO
IIPaBO 3aIIOCIIEHOT KOjH C€ je HAlllao y OBOj CUTYAIIHjH Ha TIOO0JBIIAkE pajia,
a OH HH y OCTaBJbEHOM POKY 3a Ty HAMEHY HE OTKJIOHH HEIOCTATKE Y CBOM
pany.* Ha Taj HaumH, ucka3aHo je oHO mTO je Beh caapkaHo y [Ipenopyun
166, IIpenopynu o mpecTaHKy paaHOT OHOCA HA MHUIM]aTUBY TOCIOIABIA’.
Y ucTtoj HameHu ¢y ku 1 ofpenoda unana 180a. 3akona. [Ipema meHOM TEKCTY
MMCAaHO 00aBEIITEHE CaPIKU: HEAOCTATKE Y Paly 3all0CIEHOT, YITyCTBa KOja
Cy Y GYHKIUjU HBUXOBOI' SJIMMHHHUCAKA U IIPUMEPEH POK 3a MOOOJbIIAKE
pana.

Koju he 6utn cagpikaj HemocTaraka v ¢ THM Y BE3H JaTHX YITyCTaBa
paau momnpasJbama paaa GpakTHUKO je muTame a ogpelyje ra mpupoaa mo-
CIIOBA, YOUEHH HEJOCTAaTalll U HAYMH Ha KOjU C€ OCTBapyje y KOHKPETHOM
cirydajy noboJseiame. [Toqpa3zymesa ce u ia cy HaBe/IeHe YHECHUIIE CBEJI0-
YaHCTBO O IPUCYTHUM HeJ0CTaluMa y pajly U Jia ¢y JaTta CTpy4YHa yIycTBa
— MHCTPYKIHUje 3a mobospiname pana. To cy ,,onroBapajyhe mHCTpyKIIHje™
MoTpeOHE 3a MOCTHU3akE 3aI0BOJbaBajyher BpIema mocjia MepeHO OHOCOM
pesyJiiTara mpoBepe MpeMa OYeKHBAHUM CTaHJapAuMa IMPOUCAHUM 32 Taj
KOHKPETHH Pa.

OBO o0OaBemTeme MOpa OMTH JOCTAaBJHEHO 3aITOCIICHOM, a FHETOB
MpUMEpaK 3a/ip>KaH KoJ| TIOCI0aBIia ca OTBPAOM O H3BPIICHOM JIOCTABIbAIbY.
Ha Taj naunn ce o0e30elyje moka3 KOjUM MOCIOnaBal] OonpaBaaBa CBOje
MOHAIIakhe M €BEeHTYAJIHO 32 CIIy4aj IIOHOBaJbEHU MaHa y paay pasiior 3a
0TKa3 yroBopa 0 paay M OCTaBapyje yunak o0aBemTeha IpemMa 3armocaeHoM
Koju Tpeba fa OyJie U3JI0KEH MPOBEPH.

4 Tanopma rnacu: [locnomasan Moxe 3anociaeHoM u3 wiana 179. cras 1. Tauka 1) oBor
3aKOHA J]a OTKa)Ke YIOBOP O Paay MM M3PEKHE HeKy O Mepa U3 uiaHa 179a oBor 3aKoHa,
aKo My je TPETXOJHO JJa0 MHCAHO 00ABELITCHE y BE3U Ca HEJOCTAIL[MA Y HBErOBOM pany,
yIIyTCTBUMA M IPHMEPECHUM POKOM 3a 0O0JbLIAKE Pajia, a 3all0CJICHU He 1000JbIIa pajy
OCTaBJLCHOM POKY.

5 Buperu nornasise:“IIponenypa npe uin y Bpeme npecTaHka paJHor ogHoca™,Tauka 7
u 8 Ilpenopyke 166, [Ipernopyke o npecTaHKy pagHOT OJHOCA HAa MHUIIMjaTHBY M10CIOJaBIA
ycBojeHa 22. jyna 1982. ronune Ha ['enepasnnoj konpepenuuju Mehynapoase opranuszaiuje
pana kojy je y XKeneBu ca3sao AxMuHuCTpaTuBHU caBeT MelyyHapoaHor 6upoa paja u Koja
ce je cactana 02. jyna 1982. ronune u peninia aa Npeajio3n y3Mmy oOJIHK MPEnopyKe KOjoM
ce nonymaBa KoHBeHIMja 0 MpecTaHKy pagHOr ogHoca u3 1982. rogune.
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VY nponecHoM CMHUCITY TepET YNIEHUYHE TBPAIE M JOKAa3a Ha OBE
OKOJTHOCTH je Ha mocioaasiy. OH Tpeba /1a ToKaxe 1a je:
*  3ar0CJICHH M0Ka3a0 HEJJOCTATKe y paay;
*  Jla My je IOCTBaJbeHa Ha3HAYCHA MHCTPYKIIHja ca MPeIX0oIHO Ha-
3HAYCHUM HYXHUM eJIeMEHTHMAa KOju 00pa3yjy HBEeroB caapxkayj;
*  J1a 3aIIOCIICHU Y POKY IIPOITMCAHOM 3a TY HAMEHY HHje TT000JBITa0
CBOj paJi.
Pox 3a mpoBepy pagHHX CHOCOOHOCTH 3aIIOCIICHOT KOjU CE Hallao
y OBOj CHUTYaIlHju MOpa OUTH MPUMEPEH BPEMEHY MOTPEOHOM 3a MPOBEPY
no0oJbllaka KEroBor pajia. therosa nysknHa 3aBUCH 01 CIIOXKEHOCTH U BPCTE
MocJioBa TAe Cy HepocTauu youeHd. To je BpeMe mpoBepe paja 3amociieHOT
KOjH C€ je HaIllao Y OBOj CUTYyaIiju. MeljyTum, ako Cy HeIoCTaIly TIOCIe U1
yBOl)era HOBUX TEXHOJIONIKHMX, OJTHOCHO OPraHU3aIMOHKX pPellieha Y IPoIecy
pana, OHJIa ce 0 TOME MOpa BOJWUTUTH padyHa IpH oApehuBamy TyKHHE
BpeMeHa MIPOBEpe MEPEHO MpeMa CTaHIapAy IMOTPEeOHOr BpeMeHa Koje je
3aII0CJICHOM Ca NMPOCEYHUM PAJTHUM CHOCOOHOCTHMA TOTPEOHO 32 FHEroBO
caBiajgaBame. Taga Bpeme onpelheHo 3a MpoBepy MMa KapakTep U yBohema
3aMoCIeHOr y HEroBo ycrneurno capnahupame. To Baku caMo y cUTyaluju
KaJia 3aI0CIIeHN HHje POIIA0 MPEAXoaHy 00yKy y IUJbY OBJIaJaBara HOBUM
TEXHOJIOIIKUM pelIemhuMa, Koja je moTpedHa paand UCIEITHOT 00aBibarba
yroBopeHux nociosa. CBe TO HU JI0 cajia y PaBHOj MMPAKCH HHUje OUIIO CIIOPHO.®
VY ongHOCY Ha JIpyroHa3HAa4YeHH pasiior (IPaBHOCHA)KHA OCy/a 3a
KPUBHYHO JIEJI0 Ha Pajly I Y BE3H ca paoM) MaTepHjaTHe IIPETIIOCTaBKE
3a BErOBY MPUMEHY CY:
* ocybyjyha kpuBuuHa nipecya y 3Ha4Uewy U3 oapende diana 424.
3aKOHUKA O KPUBUYHOM TTOCTYTIKY ;
*  J1aje 3amocieHu oCyleH 3a KpUBHYHO /IS0 YUUE-EHO Ha pajay Win
y BE3H Ca PajIoM.
[MocnonaBarr y 0BOM Citydajy MOXKe IaTH 3aII0CJICHOM OTKAa3 HajKacHHje
IO UCTEKa POKa 3aCTapeJIOCTH 32 KPUBHYHO JIETI0 YTBPhEHO 3aKOHOM UHjH je&
YUHCHUYHU OIHC PaJiih¢ MHKPUMHUHAIIM]E OCTBAPEH Ha pajly WM y BE3H ca
pazoMm - aprymeHat u3 oapenoe unana 184 cras 2. 3akoHa.

2.1. IloBpene pagHe odaBe3e

Kapna je ped o moBpenu pagHe o0aBe3e 3aKOHOABALL CE j€ ONPEEIHO ca
KOMOUHALUjy ay TOHOMHE PEryJIaTUBE U 3aKOHOM ITPONHMCAHUX ITOBPEA PaHe
o0aBe3e HaBeleHNX egzempli causa 6e3 HaMepe J1a ce FIbUXOBUM CaIpKajeM y

6 Bugeru npecyny Bpxosuor cyna Cpbuje, Pes. 11 69/2006(1) ox 9.2.2006. ronnne
ob6jasibena y Cyockoj npaxcu Paragraf lex.

7 Bwupertu ogpendy unana 424. 3akoHHKA O KPUBUYHOM MOCTYNKY («CiyorcOeHu 2nachux
PCy, 6p. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014).
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LETMHU UCILPITY CBE Pabe OBpeIe paJHUX 00aBe3a Koje MOy IPEe/ICTaBIbaTH
pasIor 3a 0TKa3 yroBopa o pajy aKko Cy IpOMICcaHe y ay TOHOMHUM HOpMaMa.
Jloka3Ho CBEIOUAHCTBO 3a TO je pa3Jior U3 Tauke 5 oxpende uiaHa 179 cras
2. tauka 5. 30P nat y GpopMu XUMOTETHIKOT HCKA3a KOJU IJIACH: aKO YUYUHU
JIpyTy TIOBpeAy pajHe 00aBe3e yTBpleHY OMIITHM aKTOM OJTHOCHO YTOBOPOM
o pany. Kana ce paau o HenmomToBamy pajgHe JUCIUIUIINHE, pa3linKa je CaMo
y oBnamheHoM (GopMaTHOM U3BOpY MpaBa Ha OBY TEMY — OIIITH aKT, aJln
HE M YyTOBOp O paay-apryMHar u3 tauke 8 craBa 3 wiana 179. 30P.* Ha raj
Ha4MH, OCTaBJbEH j€ ayTOHOMaH IIPOCTOP TOCIOIABITY J1a IIPOTHIIIE U JpyTe
NOBpeJie paJHUX 00aBe3a OJJHOCHO HEMOIITOBAba PaJHE TUCIIUILINHE OCUM
OHUX HMEHOBaHMX TI0 CAMOM 3aKOHY y YHjeM MPUCYCTBY IOCIIOAaBaIl MOXKE
Jla OTKa)ke YTOBOP O pajy.
Ex lege mponiicane moBpeie panHe 00aBe3e 3aCHUBAjy CE Ha:
*  CaHKIHMOHHUCAaWYy MOHallama Koje je CYNMpOTHO y alTepHATUBU
[IPONMCAHUM CTaHJapAnuMa 3a Ty IPHINKY OYEKHBAHOT [TOHALIAkA
MEpPEHO IpeMa CaBECHOM 3allOCJIICHOM KOjH HCIyHaBa CBOje
pajHe AY)KHOCTH, MU LEIUCXOHOM, HAMEHCKOM U OITOBOPHOM
kopuithewy cpeacrasa (tTauka 1, u 3 craBa 2. unana 179);

*  HaBolemy omrca paame MoBpee pajHe odaBese

*  3y0ynoTpeda moJokKaja uiIu MPEeKopadehe OBanihema.

Y npBOM city4ajy pajid ce 0 00aBJbakby MOCIOBA IIPOTUBHO HbUXOBOM
LAJBY, YUIH Y ITUJbY PUOaBJbamka ceOU UITH IPYTOM KOPUCTH, OJTHOCHO JIa Ce
IpyroM HaHece mTeTa. [1omTo je Harmacak Ha paamH 3I0yIoTpede MoIoKaja,
oBa pajma Ouhe ocTBapeHa u OHJA KaJia je M30CTaa IITETHA MOCICANIIA.
[Ipexopaueme onamherma je BpLIeke M0cIoBa Kaia 3a lbHX0BO 00aBJbambe He
ITOCTOjH OCHOB Y y (hOPMATHOM U3BOPY TPaBa MM OJITYIM HAJIEKHOT JINIIA.

2.2. HemomroBame pajHe TUCHHUIIJIMHE

AHanu3a cIOBOM 3aKOHa Je(pUHUCAHUX Padbi HETIOMITOBAka PagHe
JUCIHUIUTMHE Kao OJHOCA 3al0CICHOr IIpeMa pajy MoKasyje Ja ce y HeH
KaTaJjor CBPCTaBajy Mo CaapikKajy pa3aIuvuTe MPeTIOCTABKE TUCTIO3HUje Yrja
j€ 3ajemHUYKa OTMKA MPUMApPHO (HaKyJITaTUBU OTKA3 ITOCIONABIIa Kao
paJgHOIpaBHa CaHKIMja,all U TO WITO 32 HBUXOBY MPUMEHY y OJIHOCY Ha
paame UMEHOBAHE y CIIOBY 3aKOHA HHje MOTPEOHO TOHOPMUpAE Ma OHIIo
y ¢opMH 3aKOHA OHOCHO OIIITET aKTa y 3HaueHy U3 ofpende uiaHa 8.
30P. IlponucruBameM HEMOMITOBAKA PaJHE TUCIHUIUIHHE IITHTH CE OTHOC
3aI0CJICHOT TpeMa paay U JPpyTHUM 3all0CIeHUMa KPO3 3alITUTHE 00jeKTe Kao
IITO Cy HATPUMEP: 37[paBJbe U 0e30€HOCT Ha pajay 3aroCICHUX, CIy)KOeHa

8 TaHopMma rimacu: ako He MOIITY]je paJHy AUCIHUIIIHHY IPOMUCAaHy aKTOM MOCJIOAABIIA,
OIHOCHO aKO j€ heroBO IMOHAMIAkE TAKBO J]a HE MOKE 2 HACTaBH PaJi KOJ MOCIOJaBIIA.
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u npodecronagHa Tajua, Me)ycoOHM OHOC 3aMOCIeHHUX Y PaJHOj CPEANHU
Cpe/CTBa 3a paj, yrie/ MocIoIaBIa.

Omnuc 6wha HeMoOMTOBamkE pagHe AUCHHUIINHE U3 Tadke 1 cTaBa 3
yiaHa 179 3akoHa Aat je y BUAY XUMOTETHYKOr MCKa3a:aK0 HEOIPaB/IaHO
onouje (3amocieHu-monBykao bXX) na o6aBsba mocioBe U U3BpIIABa HAJIOTE
MOCJIONIABIA Y CKJIAY Ca 3aKOHOM.

OBJie je 0TKa30M CaHKIMOHHCAaHa caMa pajikba Kao HkeH (GopaHu
enemeHat. M3ocrano je HaBohewe nocneauie. To je AenaTOHOCHO AEO.
HaBoheme mocnenuiie 3aTo 1 HIje OMIIO MOTPeOHO, jep Ha ONMHMCAHW HAYMH
3anocienu nospehyje ayxkHoCT Aa paau. To je OHO IITO C& MOXKE OJpE/IH-
TH U Kao MOHAalIalke MPOTUBHO oApeadu unaHa 15 craB 1 tauka 1. 3akoHa
npomnucyje: 3amociaeHu je TyKaH Jla CABECHO U OJITOBOPHO 00aBJba MOCIIOBE.
OH mocTyma CynpoTHO OBOj TY>KHOCTH KaJa HeOMpaBIaHo oa0uje 1a paIm.
To Moke yUMHHUTH ITpeMa caJpiKajy 3aKOHCKOT OIHCa OBE Palibe 1yalHO TaKO
mTo he onOouTH 1a 00aBJbamka MOCIOBE H/MIIH OJOUTH U3BPIIABAKE HAJIOTA.
Onnoc m3Mmehy oBuX panmu je ogHoCc mHAU(EepeHTHOCTH. Y 00a cirydaja
IPUCYTaH je TaCHBU3aM 3aIlOCIICHOT IIPeMa ITOCIOBUMA WIIH JATOM HaJIOTy, a
HUje 0]l 3Ha4aja J1a Jid je o101jarbe yUUbEeHO M3PHUNTO WIIH HAa KOHKITYACHTaH
HAYMH KA0 HAIIPUMEpP CaMOBOJEHUM HAIMYIITAKEM MecTa paaa. BUTHO je na
j€ Ha Taj HAaYMH MaTepHjaIn30BaHa BOJba 3aIIOCICHOT J1a TIOCTYyTIa CYIIPOTHO
HA3HAYEHO] Iy KHOCTH Jia paJiu.

buhe oBor 061MKa HeNoOMITOBamka paHe TUCIUTLTIHE Onhe ocTBapeHO
Kao pas3Jior 3a 0TKa3 OmJIo Tako mTo he 3amocaeHn oM0NTH 1a 00aBJba TIOCIOBE
WJI J1a U3BpIIU Hastor. Huje o 3Havaja ja Jid je OH OCTBapuo 00¢ pajme y
onpeheHOM BpeMEHCKOM MHTEPBATY HIIH CaMO HEKY Of lbUX. Y 00a ciryuaja
MOCIIeINTIA je BcTa: (DaKyITaTUBHU OTKAa3 yTrOBOpPa O pay.

Hcka3: na HeonpapaHo oj101je 1a 00aBJba MOCIOBE U U3BPILABa HAJIOTE
y CKJIaJly ca 3aKOHOM I0J[pa3yMeBa u:

e  J1a je HAJIOT 32 paJ (aKo ce 0 TOME Pajii) 3aCHOBAH Ha MONITOBAY
caaprKaja yrOBOPEHUHUX TIOCIIOBA FIIH ITOCIIOBA HA KOj€ je 3aT0CIIeHN
NpEeMEIITEH Ha OCHOBY pellieha MOoJl YCIOBHUMAa U3 HOBEIHUpaHe
onpenoe uiana 172a 3akoHa;

*  JIa 3aI0CJICHU MMa 3Hama M BEHITHHE 332 U3BPIIABAKE MOCIOBA
(ako je o Tome pe)

*  Ja je 3ApaBCTBEHO crocolaH 3a paj Ha YTOBOPEHHUM IIOCIOBHMA
OJTHOCHO Ha HAJIOKEHHUM TIOCIOBUMA;’

* " jaacy My obe3z0ehenn 6e30e1HN U 3IpaBH yCIOBH 3a pal.

To 3HauM 12 aKO HEKa OJ1 OBUX, 10 KapaKTepy, MaTepUjaTHUX IIPETIIO-
CTaBKH HHj€ OCTBapeHa, of0ujame 00aBibara MOCI0Ba OJJHOCHO U3BPIICHE

9 Buneru onpenOy unana 179 cras 3 Tauka 1. 3akoHa.
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Hajora 6uhe onpasnano. Tako, Ha IpUMeED, y CIydajeBUMa U MO yCIOBUMA
n3 oxpende unana 33. 3akoHa 0 0e30eIHOCTH U 3ApaBJby Ha paly, 3alI0CICHU
uMa npaso aa onouje aa paau.'’

VY Karanor HermomTOBamka pajHe TUCHHUILIMHE HaJla3H Ce MO CIOBY
3aKOHa M paJiha: HeI0CTAaBIbamba MMOTBPE O MPHBPEMEHO] CIIPEYEHOCTH 3a paj
y emuciy wiana 103. oBor 3akona''. Ha Taj HauuH, onpenda uiana 103. 30P
je mocTana noTiyHa HOpMa jep je Ha KICTOM HUBOY (3aKOHY Kao (hopMaIHOM
M3BOpY IpaBa) MPONMUCAaHa paJHOIPaBHA CaHKIIMja 3a CIy4aj IMacuBU3Ma
3aI0CIICHOT Y TIOTJIE/Y FberoBe AYKHOCTH Jla HajKacHHje Y POKY OJ] TPH JlaHa
0]l JaHa HACTyIlamka MPUBPEMEHE CIPEUEHOCTH 3a PaJl y CMHUCITY IPOIHCA O
3[IpaBCTBCHOM OJICUTYpamy O TOME JOCTaBU MOTBPAY JIeKapa Koja calpiKu
U BpeMe OYeKMBAaHE CIPEYEHOCTH 3a pajl, ca MoaH(HKaIjaMa y TOTJIexy
HayMHAa JJOCTaBJbamwa MPoIucaHor oapendom unana 103. 3akoHa.

3aKOHCKH Pa3JIor CAaHKIMOHUCAKka OBE palibe MpOoNyIiTama je y
moTpedu rmocoaasia fa Oyae 00aBelITeH O pas3iory HeJoIacka 3amocIeHOT
Ha [10Cao U Jia 3aBUCHO O]] lErOBOTI cajipkaja mpeay3me onrosapajyhe mepe
na Omyio Tako mTo he MpUBpPEMEHO MOMYHHUTH TE MOCIOBE IPYTUM JHUIEM
OJIHOCHO 3aII0CJIEHUM, U3jaBUTH IIPUTOBOP, OTHOCHO aKTUBUPATH ITOCTYTIAK
y 1HJbY yTBphHBamba paJHONpPaBHE OATOBOPHOCTH OJCY THOT 3aIIOCIICHOT.

10 Ilpema Toj HOpMH: 3aIIOCICHU HMA MPABO Ja 00M]je Aa pagu:

1) ako My IpeTH HemocpeaHa OMacHOCT MO XUBOT U 3ApaBJbe 300T TOra MITO HUCY
CIIPOBEJICHE IIPOIKCaHe Mepe 3a 6e30eJHOCT U 3/1paBJbe Ha PaJHOM MECTY Ha Koje je oxpeleH,
CBe JIOK ce Te Mepe He 00e30ere;

2) ako My rociojaBal Huje 00e30e110 MPONICaH! JIEKapCKH IPeTrJie/l MU aKko ce Ha
JIEKapCKOM IperJiely YTBPIH Jla He UCITy haBa MIPOIKCAHEe 3[PABCTBEHE YCIIOBE, Y CMUCIY
uyaHa 43. OBOT 3aKOHa, 3a paj Ha PaJHOM MECTY ca IoBehaHUM PHU3HKOM;

3) ako y TOKy ocriocobsbaBama 3a 6e30e1aH U 37paB paJl HUje YIIOo3HaT ca CBUM BpcTaMa
pH3HKa U MepaMa 3a HbHUXOBO OTKJIambarme, y CMUCIy 4diaHa 27. cTaB 2. OBOT 3aKOHA, Ha
MIOCJIOBMMA MJIM Ha PAJHOM MECTY Ha KOje I'a je MOCIOAaBAIl O/IPEANO;

4) my»ke oI MyHOT paJHOr BpEMEHa, OJIHOCHO HOWy ako OH, Impema OLEHHU CIIyxKOe
MeJIUIHE pajia, TaKaB paj MOTao Ja IIOropiia BEeroBo 3PaBCTBEHO CTALE;

5) Ha cpeAcTBY 3a paj Ha KOjeM HUCY NPHMEHCHE MpOonKcane Mepe 3a 6e30eJHOCT U
31paBJbe HA pPaly.

V cnyuajeBuma U3 cTaBa 1. OBOI 4iiaHa, 3alIOCJICHHM MOJXE Jia C€ MUCMEHHM 3aXTEBOM
o0paTi NOCJIONABLY paau Ipeay3uMama Mepa Koje, 0 MUIIJbEHY 3aMO0CIEHOI, HUCY
CIIPOBEICHE.

AKO 1ocJI0/1aBall He MOCTYIIH 110 3aXTEBY U3 CTaBa 2. OBOT WIaHa y POKY Ol 0CaM JaHa Ol
IpujeMa 3aXTeBa, 3a0CICHH HMa IPABo J1a TI0JHECE 3aXTEB 3a 3AIUTHTY IpaBa HHCICKIU]H
pana.

Kana 3anocienu onouje na paay y cirydajeBHMa U3 cTaBa 1. OBOT 4ilaHa, a HOCJIOAABAIl
cMaTpa Jia 3aXTEB 3all0CJICHOr HUje OIpaBJ/aH, MOCJIOoaBall je AyKaH Ja oaMax o0aBecTH
MHCIICKITH]Y paja.

11 Bupgetu onpendy unana 179 ctas 3 tauka 2. 3akoHa.

12 Bupnetn onpenOy unana 155 ctas 1 Tauka 2 u 161. 3aKoHa 0 31paBCTBEHOM OCHTYPaby,
,, Cn.enacnux PC* 6p.107/05, 109/05, ucnp 57/11,110/12, Oonyxa YC. 119/12.
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buhe oBe paame je ocTBapeHO ako 3alOCIICHU Y POKY O TPH JaHa
O IaHa HACTyTama MPUBPEMEHE CIPEYEHOCTH 3a Pajl y CMUCIY IPOIHca
0 3JIPaBCTBEHOM OCHUTYpamy, IPOIYCTH Jia JIOCTABH MOCIIOJABIYy OTBPAY
JeKapa Koja caJpKHM U BpeMe OYeKHMBaHE CIpeueHOCTH 3a pan. [loTBpay
MOJKE J1a JIOCTaBH 3aI0CIICHN,a y CTy4ajy TeKe 00JIeCTH MOTY ¥ WIAHOBH yKe
MOPOJINIIE WIIH JIPYyTa JINIA ca KOJUMA OH XHBH y TIOPOANIHOM JOMAYHHCTBY
- aprymeHat u3 ofapende uiana 103. 30P.

HaknagHo noctaBibeHa HOTBp/A [0 UCTEKY eX lege poka HOCH OITHKY
HeOnaroBpeMeHocTH Ta 3aro Hehe nmarn u3BHmaBajyhe aejcrso. Huje o
3HaYaja Jia I Cy Ha CTPaHU 3alOCJICHOT TIOCTOjaTl MEIUIIMHCKU Pa3iio3n
KOjH OIIpaBJaBajy BbEeroBy CIpedeHocT 3a paj. Hucy, jep 3anmocnenu koju ce je
HAIllao y OBOj CUTYAIMj! HUje PaIHOIPABHO OIrOBOPAH 300T HEONpaBIaHOT
M30CTaHKa ca paaa y onpehenom Bpemeny. CympoTHO OH je TaJaa MPUBPEMEHO
CIpedeH J1a paau 300r3/1paBCTBEHHX aJlH j€ TPOIMYCTHO Aa O O TOj YNHHCHHIIN
U BpPEMEHY OYECKMBaHE CIIPEUCHOCTH 3a paj OJaroBpeMeHO 00aBeCTH
TIOCJIOABIIA.

Hehe mocrojaTu pajgHONpaBHa OJTOBOPHOCT 3aIOCICHOT 32 OBY
paliby HENOIITOBaka PajHe TUCLUUILUIMHE Kaja je 3ar0CieHU XOCITUTAIHO
MPUMIbEH Y KOMAaTO3HOM CTamby, OTHOCHO CTamby JIe30pHjeHTHCAHOCTH HITH ca
ryoutkom namhema, a Hema IOPOAMIIE WIIH OHU HEMajJy Ca3HaEe O FbeTOBOM
3IPAaBCTBEHOM CTamy. Y TOM ClIy4yajy U UCTOBPCHUM CHUTyalHjaMa HUje
ocTBapeH Cy0jeKTHBHHU OJHOC 3arOCICHOr IIpeMa Ha3HA4YeHO) palmbi KOju
obOpa3syje |meroBy paJHOIPaBHY OITOBOPHOCT. Tama mocToju u3BnmaBajyhu
pasJior Ha CTpaHU 3aroCJICHOT 300T MPOIYIITaka J1a Ha3HAYCHY TOTBPIY
JOCTaBH y CJIOBOM 3aKoHa oxapeheHoOM BpeMeHy pauyHajyhm on nana
HACTymHama IPUBPEMEHE CIPEYCHOCTH 3a pax y CMHCIY IpOIHca O
3J[PaBCTBEHOM OcHTypamby. Ca CTaHOBHUIIITA TPUMEHE ITpaBa HE MOXKE CE OJ1
3aMoCIIeHOT Y CTamy 00jeKTHBHE HECTTIOCOOHOCTH J]a TO YYMHH 3aXTEBATH A2
JOCTaBU OBY ITOTBPIY.

Panma 3moynorpebe mpaBa Ha 0/ICYCTBO 300T IPHBPEMEHE CIIPEYEHOCTH
3a paJi pejicTaBba pajimby/e KojuMa 3ar0C/ICHH MOropIiaBa CBoje 3IpaBCTBEHO
CTame, OIHOCHO CIIpeYaBa 03[PaBJbEH-E, OAHOCHO OCIOCOOJbaBabE 3a pall
WIIN aKO Ce 3a BpeMe IIPUBPEMEHE CIIPEUCHOCTH 3a pajl 0aBH MPUBPETHOM HIIN
JApYyrom akTUBHOIINY KOjoM ocTBapyje npuxo/1."* Pajma koja Hema Taj b He
MpeACTaBJba OBaj BUJ HEMIOLITOBaWka pajHe quciumuinge. CirydajeBe npu-

13 To cy ciydajeBu 3a Koje ce mpeMa oapeadu diana 85 3akoHa O 3PaBCTBEHOM
OCUTypamy He IIPU3Haje IPaBO Ha HAKHATY.

14 O Tome ce u3janimaBa OBa CyjcKa oJuryka:” Pajma koja Hije moJ00Ha 1a moropiia
3][PaBCTBEHO CTAHbE 3aII0CIICHOT, OTHOCHO JIa CIIPEYH HErOBO 03PaBJbEHE, HE MOXKE HMATH
3a MocieAnily 310ynorpedy mpasa kopuinhema 6osioBamba, na 1 OHJIa Kaja je U3BpILIeHa y
BpeMe y KOMeE je 3al0CIeHN OMO MPUBPEMEHO CIPEUEH 3a paj 30or 6onectu™.(M3 npecyde
Oxpyarcnoe cyoa y beoepaoy, Ic. H. 6p. 33-03/06 00 24.08.2006. coounexoja je objaswena

114



Bopusoje JKuskosuh, Omxa3s Ha unuyujamusgy nocio0asya u Hosee
3axona o pady, Paono u coyujanno npaso, cmp. 107-130, XVIII (2/2014)

BpEMEHE CIIPEYEHOCTH 3a paJi Tpeda TyMaunTH nowmryjyhu onpendy unana 74.
3akoHa 0 3[JpaBCTBEHOM OCUTypatby.”’ Paan yTBphuBama BaXKHUX YHCHUIIA
C THIM Y BE3U MOKe OMTH MOTPEOHO MEIHMIIMHCKO 3Hame. To je paszior 300r
KOTa CJIOBO 3aKOHa Jiaje oBiamrheme NociIonaBy Ja yIyTH 3arloCiIeHOr Y
3paBCTBEHY YCTaHOBY PaJyl IPOBEPE OBUX OKOTHOCTH. OBJIE ce HE JOBOIU
y MIUTamkbe MEIUIMHCKA ONPaBJIaHOCT IPUBPEMEHE CIIPEYEHOCTH 3a pal, rna
je morpenrHo kopuctutu oapeady crasa 5 uinana 103. 30P 3a ocniopaBame
pewema u3 ui. 179 cras 4 30P. CynpoTHo oBe ce mpoBepasa Ja Jiu je 3a-
MIOCJICHH KOMITPOMUTOBA0 MEIUIIHCKE Pa3JIore pajmamMa KojiMa crpedana
03JIpaBJbEHHE WIH JOBOJH JIO FHBUXOBOT ITOTOPIIAhA.

VY caapkaj moBpeAe pagHe NHUCUUILIMHE CBPCTaBa Ce U JI0JIa3aK
3aII0CJICHOT Ha PaJ] O] I€jCTBOM aJIKOXOJIa WIIH JIPYTUX OIIOJHUX CPE/ICTaBa,
OJTHOCHO yNoTpeOe aKoXoJia Uitk IPYTUX OMOJHUX CPEJICTaBa y TOKY pPaJHOT
BpEMeHa, Koje MMa MM MOXKE Jla MMa yTHIa] Ha o0aBsbame mocia.'s

HoBuHa je TO ITO CBaKH J10J1a3aK 3aM0CJICHOT IO JIEjCTBOM aJIKOXOJIa,
WIN IPYTUX ONOJHUX CPEICTaBa OJHOCHO yIoTpeda akoxoa MiTH IpyTHX
OIIOJHUX CPEJICTaBa Y TOKY paJIHOT BpeMeHa cajia caM 1o ceOH HHje JOBOJbaH
na Ou ce 00pa3zoBao oBaj 0TKa3HM pasior. [lopen Heke o1 MPeaX0HO UMEHO-
BaHHX Pl Kao 00jeKTHBHOT 00eIIekja HEeTIONITOBaha paIHe IUCITUTIITNHE
n3 Tauke 4 crasa 3. unana 179. 3akoHa unju je omHOC HHAUGEPEHTAH MOTPEOHO
je 1a se oCTBapH M IeH MOCIEANYHH KapaKkTep. 3a 0TKa3 U3 OBOT pasJiora Me-
pOIaBHE Cy caMo IOCIIeINYHE paimbe. Ta mocneanna ce uckasyje y mocTojamy

y Ilpasnoj npaxcu INTERMEXA).

15 Tlpema onpenOu wiana 74. ctaB 1.3aKoHa 0 31paBCTBEHOM ocuTrypawy(,, Cr.eracnux
PC* 6p.107/2005,109/2005,57/2011,u 110/2012 Oonyra YC 119/2012): Haknana 3apane 3a
BpEMe IPUBPEMEHE CIIPEYCHOCTH 3a paJi IIPHIIaja OCUT'y paHHLIMMA U3 YiiaHa 73. OBOT 3aKOHa,
aKoO je 3/[paBCTBEHO CTarbe OCUI'ypaHHKa, OJHOCHO YIaHA HEroBE YXKe IMOPOAULEC TaKBO
Jla je OCUTYpaHUK CIIPEUEH 3a paJl U3 pasyiora NPONUCAHUX OBHM 3aKOHOM, 0e3 003mpa Ha
HCIITaTHOLIA HAKHAE 3apajie, U TO aKo je:

1) mpuBpeMeHO CIIpeyeH 3a paJi ycie ] O0IeCTH MK ITOBpeJie BaH pajia;

2) IpUBpEMEHO CIIPeyeH 3a paj yciex npodecronaane 00JecTH HiH OBPEe Ha paay;

3) mpuBpEMEHO CIpeUeH 3a paj] 300r 00JIeCTH HITH KOMITIMKAIIMja Y BE3H Ca OpIKaBambeM
TpyzaHohe;

4) mpuBpeMeHo CripeyeH 3a paji 300r mponucane Mepe 00aBe3He n30JalHje Kao KJIHIOHOLIe
WM 300T TI0jaBe 3apa3HUX OOJIECTH Y BETOBOj OKOJINHH;

5) mpuBpEeMEHO cIIpeyeH 3a paj1 300r Here O0IECHOT WiaHa YKe TOPOIHIIE, IO yCIOBHMA
yTBphCHHM OBHM 3aKOHOM;

6) IpUBpPEMEHO CIIPEUCHH 3a paj 300T JOOPOBOJEHOT JlaBarkha OpraHa U TKHUBA, U3y3eB
J0OPOBOJEHOT J1aBaba KPBH;

7) mpUBpEeMEHO CIIpEeUeH 3a paj jep je oapeheH 3a mpaTrona 60JIeCHOT OCUTYpaHOT JINLA
ynyheHor Ha Jiedeme MM JISKapCKH Mperies] y APyro MecTo, OJHOCHO J0K 0OpaBU Kao
npaTuial y CTalMOHAPHO] 31PABCTBEHO] YCTAHOBH, y CKJIaly Ca ONIITHM akToM PeryOnnukor
¢donna.

16 Bunertu onpenOy unana 179 ctas 3 tauka 4. 3akoHa.
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OJTHOCHO HEIOCTOjamy YTHIlaja OMHOCHO MOryhHOCTH yTHIaja ynorpebe
AJIKOXO0J1a UITH IPYTUX OMOJHUX CPE/ICTaBa Ha obasbame nocia. OBJie MTETHO
JICjCTBO pajiihe YiIa3u 110 IPUPOAM CTBapH y Ouhe jesa HenonToBama pajaHe
mucuuruinae. CIoBO 3aKOHA Ca CTAHOBHUINTA MOCJIEANLA IO ONICTaHAK paJHO-
(hyHKIIMOHATHE BE3€ CTaBJha 3HAK jeHAKOCTH n3Mel)y MmoryhHocTH fejcTBa
yTHIIaja TPUCYCTBA U/MITH YIIOTpeOe Ha3HA3HAUCHHUX CPEICTaBa Ha TIOCIIOBE
U CTBApHO MaTepHjaUu30BaHUX e(eKaTa KOjU HACTA]y U3 HCTE Palthe U Yy
UCTOM IMJbY. MoryhHOCT MOpa HOCUTH aTpuOyT 00jeKTHUBHA.

Ha Taj maunH 3akoHOAaBaIl je OCTaBMO Oe3 yYMHKa Ha OICTaHAK
panHOQYHKIIMOHATHE BE3€ IMOCIIO/ABIa M 3aIllOCICHOT caMy ymnoTpely
aJIKOXO0JIa WM APYTOT OMOJHOT CPEACTBAa y TOKY PaJHOr BpeMeHa,0fHOCHO
JI0J1a3aK Ha PaJl MOJ JCjCTBOM HEKOr OJ] HA3HAUYCHUX OMOJHUX CPElICTaBa
Kaja Ta ocTaje 6e3 u Mmoryher nejcTBa Ha obaBJpame ocioBa. Kana ce paau
0 3aI0CIICHOM Ha MOCJIOBMMa Bo3ada Ouhe TOBOJBHO J1a je OH MOJ ACjCTBOM
aJKoOXoJa y 3Hauewy u3 onpende unana 187 cras 2, 3 u 4. 3akoHa o 6e30e-
Hoctu caobpahaja Ha myresuma'’.

Lege ferenda oBne w nutame: 1a JIM je HA Taj HAYUH CJIOBO 3aKOHA
0e3 ompaBIaHOT pasyora yuuio y MpoLeHy HOocioAaBla Ja BpeaHyje u na
JIM CBaKH JI0JIa3aK Ha 10Ca0 TMOJ JISjCTBOM AJIKOXOJa WIIH JAPYTOr OMOjHOT
CpeACTBa WM HBUX0Ba ynorpeda y pajHOM BPEMEHY je cam/a 1o ceou
JIOBOJbAH Jia HAPYIIH TEXHOJOMIKY TUCIHUILINHY Y MEPH HETTOJHOIJEUBOCTH
ca CTaHOBHIITA ONCTaHKa pajHOr oaHoca. ONroBOp je MOTBPJAH MOIITO
3aKoH Tpeba Ja ypeau nmpasa, 00aBe3e ¥ OATOBOPHOCTH M3 PaJHOT OJHOCA
caMo y MepH KOjOM ce rapaHTyje MUHUMYM IIpaBa 1 MOTPEOHUX YCIIOBA pajia
3aI0CIIeHOT M HULITA BUIIE OJ] TOTa aKo Xohe Aa n30erHe mpuroBop npeTepHe
Jp’)kaBHE MHTEPBEHITMje y aMOujeHaT paJHuX OJHOca. Y OBOM CIIydajy Ta
IPaHHUIIA je OYUTIIETHO NMPEKOpavYeHa, jep yrnorpeda akoxoia Hild JpyTrux
OTIOJHHUX CpEACTaBa Ha paidy, IITO 3HAYM Yy paJHOj CPEAUHH, MO0 MPHUPOIU
CTBapy HEe MOXKE OCTaTH 0e3 yTHIaja Ha TEXHOJOMIKY JUCIUILIUHY U aKO
BHXOB KOPUCHUK U 2KO 3aII0CIICHH MOYKE YCIICIITHO U TIOpe]l lbHX0BE yIoTpede
Jia o0aBJba MmoBepeHe My mnocioBe. CBe Cy TO pa3iio3u y YrjeM MPUYCTBY je
Tpebajo OAroBOp Ha TO MUTAamE OCTABUTH 0€3 HHTEPBEHIIMje 3aKOHOIaBIIA.

17 Tlpema ompenbu unana 187 cras 2u 3. 3akona o 6e30exHOCTH caoOpahaja Ha myTeBUMa
(,Cn.enacuux PC* 6p.41/2009 u 531/2010,101/2011, 32/2013 u Ooryxka YcmasHnoz cyoa u
55/2014.): Bo3au He cMe J1a yIipaBJba BO3WJIOM y caoOpahajy Ha myTy HUTH Ja TIOYHE Ja
yIpaBJba BO3UJIIOM aKO je IO/ ACjCTBOM AJIKOXO0JIa M /HIIH IICHXOAKTHBHUX CYTCTAHIIH.

Iox nejerBoM ankoxosna je Bo3ad, OJHOCHO JIMIE 3a KOje ce aHaJIu30M oAronapajyher
y30pKa KpBH YTBpAU caapikaj ankoxona Behu om 0,30 Mr/mi uiau ako je MPUCYCTBO
aJIKOXO0JIa y OPraHu3My YTBphEHO oroBapajyhum cpeicTBUMa WITH anapaTiMa 3a MEpPCHe
AJKOXOJIMCAHOCTH (aJIKOMETPOM U JIP.), ILITO OJroBapa caJapKHHH aJKoxoja y KpBu Behoj o1
0,30 mr/mi., mopemehaja, Koje Cy mocieanna KOH3yMUpamka aIKoX0Ja 1/1I1 ICUX0aKTHBHUX
CYHCTaHLU:
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3ajeqnuka oJJIMKa MOBpea AUCIUIUTHHE U3 Tauke 3 (310ynoTpeda
MpaBa Ha 0JICYCTBO 300T MPUBPEMEHE CIIPEUCHOCTH 3a paji) U 4.cTaBa 3 uiaHa
179. 30P je moryhHocT mociiofiaBiia jia 3anociIeHor YIyTH Ha oJroBapajyhy
aHanmu3y y oBiamheHy 3/paBCTBEHY YCTAHOBY KOjy OJpEIH IMOCIOaBaIl O
CBOM TPOIIKY pajiii yTBpHHUBamka MEPOAaBHUX OKOTHOCTH. To cy:

*  CTEICH aJIKOXOJINCAHOCTH HMIIM TIPUCYCTBA OTMOJHOT CPEJCTBA KOJI
3aI10CIICHOT;

*  OKOJIHOCTH KOje C€ OIHOCE CIIOCOOHOCT 3aIoCiIeHOr J1a 00aBba
MoBepeHe My TocioBe(Tauka 4);

*  OJHOCHO Ja JIM 3aMOCJCHH KOPUCTHU MPUBPEMEHY CIIPEUYCHOCT
3a pax 300r 0oJieCTH HAa HaYMH Ha KOJU C€ CIIpevyaBa OJHOCHO
MOTOPIIABa KErOBO 03/IPaBJbCHE (Tauka 3).

ITocTojame MexaHW3Ma Y CHCTEMY 3IPABCTBEHE 3alITUTE HIjE CMETHha
nocrojary HopMe 30OP kojom npomnrcyje MoryhHoCT mocnoaasa ia 3amnocie-
HOT yIYTH Ha OiroBapajylly aHanu3y y 3JpaBCTBEHY YCTAHOBY KOjy OApEIn
0 CBOM TPOIIKY paJii MPOBEPE OKOJIHOCTH U3 cTaBa 3 3auka 3 u 4. ujaHa
179. 30P. Huje, jep ce oB/e cli0BOM 3aKoHa Jiaje oBjaliheme moCcionaBiy y
(GyHKLHMjU TOKa3HA IPOBEPE YMIHEHUIIA MEPOJAaBHUX 33 OTKa3 U3 Ha3Haue-
HUX paszjora. Ped je o aHaimm3u KpBU U APYTHM MOTPEOHUM OHOXEMHUjCKIM
aHaiM3aMa Koje ToMe Tpeba J1a TocTyxKe.

Onbujame 3am0CiICHOT KOju paju Ha oxpeheHUM TOoCiIoBUMa Jia ce
Ha 3aXTEB MOCIO/IABIA MOABPIHE OLICHH 37PABCTBEHE CIIOCOOHOCTH Takohe
yIIa3W y caJipiKaj HETIOIITOBahA paJHe TUCIUILINHE, alli Mo ex lege nonat-
HO MCITYECHUM €JIEMEHTHMa 00jEKTUBHOT KapaKkTepa Koju 00pasyjy BeroBo
ouhe. Tu 00jeKTHBHY €JIEMEHTH Cy JTyaliHO ofipel)eHH 1 OHOCE CE Ha: TOCIIOBE
ca nmoBehaHnM pHU3WKOM M Ja je moceOHa 3ApaBCTBEHA CIIOCOOHOCT HYXaH
YCJIOB 32 paji Ha THM TIOCJIOBHMA.

3aKOHCKH pa3Jior OBOT pelieka je 3aTHTa 0e30€ITHOCTH 3aII0CIICHOT.
To mpousuiasu U3 AYKHOCTH MOCIOJABIA Ja 00e30e11 3aM0CICHOM Pa
Ha paJlHOM MECTy W y PaJHOj OKOJIIMHH y KOJUMa Cy CIIPOBEICHE Mepe
0e30eIHOCTH U 3]IpaBJba HA pajly - apryMeHar u3 ojapende yiana 9 cras 1
OBOT 3aKOHa!%,

Panu Tora onbujame 3amocieHor 1a Oyie Mo BPrHY T OIIEHH 3[PaBCTBEHE
CIIOCOOHOCTH je pasJior 3a 0TKa3 yroBopa o pajy Ha HHUIIM]aTUBY MOCI0IaBIa
jep OH Ha Taj HAYMH OH OHeMmoryhapa mocionaBa Ja MPOBEPHU Jia JIn OH
HCIYHaBa 0Baj yCIIOB. 3aMOCICHN MOPA J1a HEMPEKHIHO UCTTY haBa 0Baj yCIIOB
moITo 6e3 Tora He MOXKe J1a pajii Ha TIOCJIOBHMA ca TToBehaHUM PH3HKOM.

IMogpasymeBa ce Ja je 3armociicHu KOjU C€ je HAIllA0 y OBOj CUTYaIlUjH
MPUMHUO MO3UB 32 3I[PABCTBEHH IIPETJIS]I U 1 HA FeTOBOj CTPAHU HE ITOCTOje

18 Bupnertu oppenly wiana 9 u 32. 3akona o 6e30eqHOCTH U 31paBiby Ha paxy(, Ci.
enacuux PC* opoj 101/2005).
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M3BUE-ABajyhu pasiio3n Koju ONpaBlaBajy HErOBO MOHALIAE CYNPOTHO
JY’KHOCTH Jia C€ M3JIOKHU MPOBEPU CBOj€ 3IPaBCTBEHE CIOCOOHOCTH."” YV
OJICYCTBY OBHX, 110 KapaKTepy, OpaBllaHUX Pa3jiora, 3arociieH! MMOoCTyIa
CyIpOTHO HA3HAYEHOj AYKHOCTH 300T 4era y CyIITHHH oHeMoryhasa
MOCIIONABIIA /12 YTBPAM Ja JIM OH U JaJbe UCIyHaBa NOoTpeOHe yciioBe na
pazu Ha IOCJIOBHMA ca MOBEhaHNM PHU3HKOM.

[To3uBame 3amociieHOr Ha 3/PaBCTBEHE Pasiiore, ako y HHUXOBOM
MIPUCYCTBY HEMa CMETHU 32 Ha3HAYEHY MPOBEPY H-ETOBE 3pPaBCTBEHE
CIIOCOOHOCTH HE OllpaBiaBa Ha3HAUYEHO OJI0Mjame.

Ha Ttaj HauuH 3ak0oH je M3BPIINO CEJCKIM]y Ha TEMY IMPOBEpE
3[[paBCTBEHE CIIOCOOHOCTH TAKO IIITO je Ha PaHT MaTepHjaJiHe IPETIIOCTABKE
3a TOHAIIAke MOCJIOAABIA M0 TUCIIO3UIUJU HOpME U3 oxpende wiaHa 179
craB 3 Tauka 7. 3aKoHa y3€0 caMo MPOBEPY 3APABCTBEHE CITOCOOHOCTH KOja
o0pa3yje yclioB 3a paj] Ha OCJIoBUMA ca moBehaHuM pu3ukoM. To je y ckiiaay
u ca oipeoom 4iana 43. 3akoHa 0 6e30e1HOCTH U 3/1paBJba Ha paay.?

Tome y mpHIIOT ¥ TO IITO HEUCTTY HhaBamhe MOCEOHMX yCII0Ba 3a pajl Ha
MIOCJIOBMMA Ca TIOCEOHUM PU3MKOM Ca CTAHOBHIIITA 3/[PaBCTBEHE CIIOCOOHOCTH
3aI10CJICHOT He MOXKe OUMTH PasJior 3a 0TKa3 y CMHUCy oapeade unana 43. cras
4 oBor 3akona’'. To je jour jeqHa MOTBp/A a je KUJb MPOBEPE UCTTY ICHOCTH
yCIIOBa Y TIOTJIEAY 3/IpaBCTBEHE CIIOCOOHOCTH 3aIOCICHOT KOjU Pajik Ha
Ha3HAYCHHUM IIOCIOBHMAa UCKJBYUMBO Y (QYHKIMjH 3aITUTE Oe30eqHOCTH
W 3/1paBJba Ha pajy, ¥ Jia 3all0CICHH KOjU CE je HaIlla0 y OBOj CHTYallHju HE
MO’KE OIpaB/aTH M30eraBame Ha3HaYeHe IPoBepe Aa OM CIPedno OTKa3.

OBze ¥ NUTaWke Ja JIM 3al0CIIEHH MOXKE MO3MBOM Ha NPaBO Ha
(DM3UYKY U ICUXWYKU MHTETPUTET Y CMHUCITY ofpende uiana 25. YcraBa

19 Ilpema oxpen6u unana 120 ctaB 4. 3akoHa O OCHOBaMa CHCTEMa 00pa3oBama U
Bacriutama (,, Cr.eracuux PC* 6p. 72/2009, 52/2011, 55/2013) 3anocineHoM mpecTaje pagHu
OJTHOC aKO C€ y TOKY PaJHOT OJTHOCa YTBP/IU J1a He HCITyHhaBa yCIIOBE U3 CTaBa 1. OBOT uaHa
HITH aKO 0J0Mje a ce MOABPTHE JIEKapCKOM IIpeTJiely Y HaUISKHO] 3[paBCTBEHOj yCTAaHOBH
Ha 3aXTEB AUPEKTOpA.

20 Bupgetu onpendy usnana 43. 3akoHa 0 6€30€THOCTH U 3/IpaBJby Ha pasy.

21 Tlpema oapendu wiaHa 43. 3akoHa 0 6¢30e1HOCTH U 3/1paBJby Ha pany: [locmoaasarg
je ny»aH Jia 3arociIieHOM Ha pajHOM MeCTy ca HMoBehaHMM PHU3HMKOM IIpe MoYeTKa paaa
00e30e11 IPETXOAHH JISKAPCKH MPeriie]], Kao 1 MePHOJUUHH JISKAPCKH MPeriie]] y TOKY paja.

TIpeTX0AHU U MEPHOJUYHH JIEKAPCKH TIPErJIeIy 3aM0CACHNX HA PaJHUM MECTHMa ca
nmoBehaHUM PH3MKOM BpIIIE Ce HA HAYHH, 110 IOCTYIIKY U Y POKOBHMa yTBPh)eHNUM mpornucuma
0 6e30eIHOCTH U 3[[paBJby Ha pajy KOje CIIOpa3yMHO IIPOITUCYjy MHHHUCTAP HAJICKAH 38 pal
1 MUHUCTAp HaJUJIeXkKaH 3a 3/[PaBJbe.

AKO ce y HOCTYTIKY IIepPHOJMYHOT JIEKapCKOT IIperyIeia yTBP/H Jia 3a1I0CICHH He HCITY IhaBa
noceOHe 3JIpaBCTBEHE YCIIOBE 3a 00aBjbarbe MOCIOBA HA pagHOM MecTy ca rnoBehaHum
PH3UKOM, ITOCJIOAABAIl je My)KaH Jia ra MpeMecTH Ha JAPYro pajHO MECTO KOje OAroBapa
ETOBUM 3/IPaBCTBEHUM CIIOCOOHOCTUMA.

HeucnymaBarmbe moceOHIX 31paBCTBEHHUX YCIOBA 3a pajl Ha PaJHOM MeCTy ca nmoBehanum
PHU3HKOM HEe MOYKE OMTH pa3iior 3a 0TKa3 yroBopa o pajiy
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0I0UTH Ja ce M3JI0KEHU OBOj MEAMIIMHCKO] aHaIu3u. TomMe y MpHUIIor OoH
MOJYKE J1a HaBeJIe CBOje MPaBo Kao MaIijeHTa Ha ciro0omaH u300p 31paBCTBEHE
yCTaHOBE, IPEIOKECHUX MEJIMIIMHCKUX MEPa, Y CKIIa/Iy ca 3aKOHOM KOjHM ce
ypehyje obnact 3apaBcTBEHE 3aIITUTE M 3aKOHOM KOjuM ce ypelyje obmact
3PaBCTBEHOT OCUTYpamba’’.

3armocieHn He MOXKe YCTICIITHO TO3MBOM Ha OBE PA3JIore OAOUTH aHATH3Y
KoJI oBJIaIheHe 37paBCTBEHE ycTaHoBe. He Modke, jep OH Koj1 ojiTyKe 0 u300py
y OBOj CUTYyalljH HUje caMo NalujeHat Beh 1 3a10CIeHH KOjH C€ j€ YKIbYUHO Y
pasgHO(PYHKIIMOHAIHY OTHOC Ca MOCIOIAIeM KOj! Ce BPIIH 110 OATOBapajyhnm
IpaBUIIMMa Ca KOjiMa Ce j€ OH carjiacuo 3aKJbyYuBamkeM yroBopa o pany. Ta
IpaBuJia cy U a paja o0aBJba 0e3 yrnoTpede aaKoxoia Uil JPyTHX ONOJHUX
cpencraBa U J1a IPUXBATa yCIIOBE IIPOBEPE HEroBe CrocoOHoCcTH 3a 6e30enan
W 3/IpaB paJ] Ha MOCIOBUMA TJIE CE 3aXTeBa oceOHa 3/IpaBCTBEHA CIIOCOOHOCT.
Kana nocnonasar mo3rBa 3amociieHOT J1a U3BPILIY Ha3HAUEHY aHaJU3y OH TO
YUHH y II1JbY OCTBApHBambha CBOje AYKHOCTH Ja 00e30e11 y CBOjOj CPEeANHU
0e30eman paa. [Topen Tora 3armociIeHu KOjH Ce je HaIao y BOj CUTyaIuji UMa
c110001aH U300p J1a Oy YH Aa Jik he OUTH M3JI0KEH OBOj POBEPHU UJIU HE. Y
CykoOy npaBa Ha ci0001aH H300p 3aI0CICHOT U ITpaBa Ha 3/paB 1 6e30e1H1
paz OBIE je IPETeKHH)U HHTEPEC Ja ce 3aIUTUTH IPyTro Ha3HAUYCHO IPaBo.
[IpeTexxHuju jep ce TaKko IMTUTH KUBOT M 3IPABJHE CBUX 3aIOCICHUX KOjU
pazie y KOHKPETHO] pajHOj CPeIUHU. YTBphHUBama MOCTOjahe HABSICHUX
OKOJTHOCTH MOYKE C€ OCTBAPUTH M Ha IPyTH HAYHH y3 YCIIOB JIa je TO y CKIIay
ca OIIITHM aKTOM.

Pasor 1a oH Taga HHUje cI000AaH MOLITO O0HjaHE 3aIIOCIICHOT JIa Ce
071a30B€ OBOM ITO3MBY ce IIpeMa cTaBy 4 unana 179. 3akona kBanpukyje Kao
HETIONITOBAE PaJHe TUCHUIUINHE HEKOPHCTH. TO IITO HeroBa HEraTHBHA
OJUTyKa MOKE MMAaTH 3a MOCIEUIy OTKa3 YroBopa o paay He kopuctu. He
KOPHCTH, jep ce y UMe 3alITHTE [TpaBa JMYHOCTH HEMOXKE HapyIIaBaTH IPaBO
JIPYTHX - OBJIE MOCJIONABIA KO KOra je 3aloCiIeHH y PaJHOM OJHOCY J1a
y CB0jOj paIHOj CPEIMHU OpTaHU3yje paj 1Mo ImpaBUiInMa Koja 06e30ehyjy
0e30eman U 31paB paj U Ja y TOM I[UJby 00€30e/1 MPOBEPY 3arOCICHUX
Koz oaroBapajyhe oBnanrheHe 3apaBCTBEHE YCTAHOBE Y MOTJIEy TIOCTOjamba,
OJTHOCHO HEIOCTOjara 3a Taj paj oAroBapajyhux. OKOJHOCTH KOje Cy YCIIOB
0e3 Kora HeMa HeroBoT eX lege mocrojama u Ja 3aTo 00e30enu ofrosapajyhe
nokasze. Panu Tora Huje HapyleHa pa3yMHa Mepa y ofHocy u3Mely oBHX
IpaBa, Ka/1a je Ha3HaYeHOM HOPMOM IIPOITMCAHO J1a O01jarbe 3al0CIICHOT 1a
ce 0/1a30B¢ Ha MO3WB MOCIIO/IABIIA J]a U3BPIIH aHAJIN3Y CMaTPa HEMOIITOBAHEM

22 Buperu oapendy unana 12. 3akona o npaBuma nanujenta (,,Ci.rmacaux PC* 6poj
45/2013) koja rnacu: [TanujeHT nma npaso Ha ca0601aH U300p TOKTOpa MEAULIUHE, OJHOCHO
JIOKTOpa CTOMATOJIOTHj€, 3APABCTBEHE YCTAHOBE, KA0 U CI000AaH M300p MPEIIOKEHUX
MEIUIIMHCKUX Mepa, y CKJIaay ca 3aKOHOM KOjUM ce ypehyje 006aacT 3apaBCTBEHOT OCUTYpamba.

119



bopusoje JKuskosuh, Omraz na unuyujamugy nocnodasya u Hosene
3axona o pady, Paono u coyujanno npaso, cmp. 107-130, XVIII (2/2014)

pajHe AMCUMIIINHE. YTBph)HBama NOCTOjarbe HaBeJCHUX OKOJTHOCTH MOXKE Ce
OCTBApHUTH M Ha APYTH HAYHH y3 YCIIOB [ jé TO Y CKJIaTy ca OIIITHM aKTOM.
OBO 3aTO IITO TO OTPAHHUCHHE TEKU JICTUTUMHOM IIUJbY: 3alITHTH 3/IpaBJba
3aMoCiIeHNX y OBOj paJAHOj CPEAMHH IITO je MPEKHUJU HHTEPEC, Y OMHOCY Ha
c11000/1y 3aIIOCIICHOT J1a OJUTYYH J1a JTU he ce M3JI0)KUTH Ha3HAYEeHO) aHAJIN3U

[Nonamame Koje IpeacTaBiba Pajiby W3BpIICHA KPUBUYHOT Jeja
YUHELEHOT Ha pajy MITM y BE3H ca paJioM HE3aBUCHO OJ1 TOTa Jia JIX je TPOTUB
3aMoCIeHOT MMOKPEHYT KPUBUYHH MOCTYIAK 32 TO KPUBUYHO JIEJI0 TaKohe je
CBPCTAHO y caJip)kaj 3aKOHOM JiehUHUCAaHUX OOJIMKa HETOIITOBamka pagHe
JUCIUIUTMHE KBaJdu(puKoBaHe 3a oTka3. Ha Taj HauuH naro je oBnarnrheme
CyAy y MapHUIM Aa peliaBa Kao NPEeAXOAHO NUTAmE: Ja JIM Cy Y paamaMa
3aI0CIICHOT CaIpKaHM eJIeMEHTH Koju 00pa3yjy Ouhe KpuBHUYHOT niena, ajau
HCKJBYUHBO pagu N00Wjamka OroBOpa Ha MUTAE Ja JIU T pallkbe 00pa3yjy
Ouhe HemomITOBaWka pagHe TUCHUILIMHE. IIPEAX0IHO OCI0AaBAI] ¥ CYIl y OBOj
cutyanuju Hehe yTBPAUTHU Ja je 3al0CICHN YYMHUO KPUBUYHO JIEJIO,HUTH
Jla TIOCTOjU FheTOBa KPUBHUYHA OATOBOPHOCT, jep 3a TO HHUje OBIAanrheH
300T pUpPOZE MOCTYIKA Y KOjeM Ce Ta YHHCHUYHO IpaBHAa yTBphema
Mmarepujaiusyjy>. Mehytum, on je onamhen na peu jaa o in concreto
paamba nMa eneMeHTe oipel)eHor KpUBIUYHOT JIeNa ¥ aKO MMa Jia je TO ToBpe/a
panHe nuciunuHe. Harmacak je Ha aTpuOyTy pajHa IITO yKa3yje 1a paama
KOjOM Ce HapyllaBa paJiHa AUCUMILUIMHA MOpa OWTH NOBE3aHa ca PajioM,
OIHOCHO OWTH y BE3M ca PaJioM.

Paznuka n3mel)y oBor o0iinka HENOIITOBamkA pajgHe AUCIHUILUINHE U
pasiora 3a oTKa3 u3 ofapenode rauke 2 crasa | ynana 179. 30P je y Tome mto
y ciy4ajy U3 cTaBa 3 Tauka 5 0Be HOpMe MOCIO0/AABAl] a 3a CITy4aj aKTHBHpamba
eKCTepHE 3aIITUTE U CY/l y HAPHHULU yTBPlyje Ja U MOHAIIAkE 3aTI0CICHOT
MpeCTaBIba PaJilby M3BPIICHAa KPUBHYHOT JIelia Y 3HAUYCHY OCTBApEHUX
enemenata Ouha onpehenor kpuBuuHOr Jena Heynymrajyhu ce y nurame
MOCTOjara KPUBUYHOT JIeNIa M KPUBUYHE OITOBOPHOCTH 3AIIOCICHOT (Y OBOM
CIyd4ajy Cyl MHTEpecyje camo paaHOIpaBHA MpaBHA OJTOBOPHOCT) TOK Y
ciyvajy cya u3 craa 1 Tauka 2 unana 179. 30P y canpikaj nomer cyackor
cuJIoru3Ma ce camo ymehe nmpaBHocHaxkHa ocylyjyha kpuBuuHa mpecyaa Kao
JIOBOJbHA YMEHCHUIIA 32 OTKA3 YroBOpa O pay M3 OBOT pasiiora.

JlaBame HeTaYHUX TOAATaKa O] CTPaHE 3aIllOCIICHOT y MOCTYIKY
3aCHMBamba paJHOr OJHOCA ce Takole CBpcTaBa y HEMOLITOBAHE PaJiHE
mucrurinee. HykaH yciioB merose ynorpede 0HOCH ce Ha BPCTY ToJaTaka
MEpEeHO HMUXOBUM 3HauajeM 3a 3aCHUBame pagHor ogHoca. CIoBo 3aK0oHA Y
Ty HAMEHY KOPUCTH MUCKa3: 1a0 HeTayHe MoaTKe Koju ¢y Omnn omnyuyjyhn

23 Bwugertu notnyHuje y uianky bopusoja Kuskosuha: Kpusuuno nesno Ha pany uiu y
BE3H ca paJioM Kao pa3Jior 3a 0TKa3 yropopa o paay Yaconuc 3a mpumeny npomuca «IIpaBHa
npakca» JIubep 6poj 5/2006 ctp. 36-41.
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3a 3aCHUBAE PaJHOT 0/1HOca.>* To cy OHUM MOAAIN KOjU C€ OJJHOCE Ha OIIITE
1 TIoceOHe yCIIoBE HY)KHO MOTPEOHE 32 3aCHUBAE PAJITHOT OJTHOCA a 10 Ka-
pakTepy cy TakBH Ja Cy YCJIOB 0€3 KOra HeMa HeroBOT MPaBHO BPEIHOT
nocTojama. To cy HeocTaIy KOjH MOIITO ce OHOCE Ha o1y uyjyhe mogaTke
3a 3aCHUBAE PAHOT OJJHOCA HE MOTY CE KOHBAJIHMIUPATH CAMUM YHHOM
3aCHHMBaba PAJHOT OJIHOCA, aJTM MOTY IPOTEKOM BpPEMEHa 32 JI03BOJHCHY
MPOLIEAYPY OTKa3a - apryMeHT u3 onpende wiana 184 cras 1. 30P. IIpote-
KOM BPEMEHa MOT'Y IOIITO MOCI0AaBal] I'yOH KamanuTeT Ja yIoTpeOu oBaj
pasJior mpoTekoM poka u3 onpenode wiana 184.30P. Ha Taj HaumH OTKIIOWmEH
j€ HeJloCcTaTaK MPUCYTaH y MPABHO] MPAKCH J1a 32 OBY pajiiby HUje OMO Mpo-
MUCaH POK 3a 0TKa3.”

OcTBapuBame JCIOTBOPHOr MpaBa Ha OA0paHy 3aJpXKaHO je U Y
onpen6ou wriana 180. 3akoHa 0 paay Kaja ce pagu O pa3jo3uMa 3a OTKa3
yroBopa o pajay 300r moBpeze pajgHe o0aBe3e ¢ THM INTO je moBehaH poK y
KOMe ce TO paBo cxBaheHo kao mpaBHa MON MOXKE OCTBAPUTH: HAjMakhe 0CaM
JlaHa OJ1 JIaHa JIOCTaBJbarha YI030peHa Jla Ce N3jacHH Ha HABOJIC U3 YII030peHha

Yo3opeme Mopa Jia CaipyKi YMbEHUYHU OCHOB U3 KOTa MPOM3HIIa3u
ouhe noBpene paaHe o6aBe3e OJJHOCHO HEMONITOBAKE PaJIHE AUCIHUILIUHE.

3. UHeTUTYT yaasbema U Apyra npaBuJa
Be3aHa 32 0TKAa3 M0CJI0AaB1Aa

Pa3o3u 3a ynaseeme cy peyKOBaHH N30CTaBJbAkhEM PA3JIora:ia ako
j€ 3arocieHn y9rHHO MTOBpeAy pagHe o0aBe3e Koja yrpoxkaBa UMOBHHY Behe
BPEIHOCTH yTBpheHe ONMIITUM aKTOM MJIM YTOBOPOM O Pajay,a MpPOayKEHO
j€ BpeMe Tpajama yJaJbekha ako je MPOTUB 3al0CICHOT 3aII0YETO KPUBHYHO
TOBEHHE 300 KPUBUYHOT JIefia YUYHILEHOT Ha pajy WK y BE3U ca PajioM —
JOMpaBHOCHAXXHOI' OKOHYamka TOT KPpUBUYHOI TIOC'I‘yl'[I(a..26

Kapna je ped o oBuM paszio3uma 3a JaBame OTKa3a CJIOBOM 3aKOHA
M3MEHEHU C POKOBH 3a JIO3BOJbEHY Iporeaypy oTkaza. CyOjeKTHBHU POK

24 Bupertu onpendy wiana 179 cras 3 tauxa 6. 30P.

25 Y KOHKPETHOM CIlyuajy, y MOMEHTY 3aCHHUBamba PaJHOT OJHOCA TY)KUOLA KO TYKESHOT
HyTeM Ipey3uMarba, OH HUje UCIyHaBao YCJIOBE 3a Paj Ha PaJJHOM MECTY BO3aya TELIKOT
TEpeTHOT BO3WJIA, jep je Beh y ToM BpeMeHy Ouo ornameH mHBaiauaoM Tpehe kareropuje,
ca orpaHHuYeHHMa y Torieay obaBibama oapeheHHMx mocioBa, OTHOCHO (U3WUKUM
orpaHHYCHIMa, 300T KOjUX HIje OMO croco0aH 3a pajJ Ha HaBEeACHOM pagHoM MecTy. OH je
3HA0 Jla HEe HCIYHaBa 3J]PaBCTBEHE yCJIOBE 3a Pajl, HA HABEJCHOM PaJHOM MECTY, Y LUIbY
qyyjer 00aBJbarma MOCI0BA j¢ M 3aCHOBAO PAJIHU OJTHOC IyTEM Ipey3uMama, jep je npehyrao
HaBEJICHY YMEbCHUILY KOja je 3Ha4YajHa 3a U3BPIICHE MOCIOBA PaIi KOJUX j¢ 3aCHOBAO PaJHU
ofHOC. 300T TOra Cy Ce CTEKJIM 3aKOHCKHU U3HETUX pasiiora, BpXxoBHH Cy/ je Ha OCHOBY 4JiaHa
393 3akoHa O MapHUYHOM HOCTYIIKY, omyIy4uo kao y uspenu.» (Ilpecyna Bpxosnor cyna
Cpouje, Pes.-11-1587/2003 ox 25.2.2004. ronune).

26 Bwunetu HoBenupane oxpende unana 165 u 167. 30P.
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je mect Mecenu (Ipe TpU Mecela) o1 laHa cazHamba 3a YHILCHHIIE KOje CY
OCHOB 32 OTKa3 JIOK 00jeKTUBHU POK je TOANHY JaHa (Tpe MIeCT MECEITH) OJT
JlaHa HAaCTyIllamka YHbHUIIA KOje CY OCHOB 3a JlJaBame 0TKa3a) 4iaH 184 cras
1. 3akoHa.

3axoH nparu pemiema u3 Kousennujy 158, KonBeHnmje o nmpectanky
PaJIHOT OJIHOCA Ha MHUIIMJaTHUBY MTOCIIO/ABIA U HA TEMY TepeTa YNHCHUYHE
TBpAE U J0Kka3za’’. To YUHU TPONHUCHBamkEeM 00aBe3e MOCIOaBa aa y
caapkajy yrno3opema HaBeAe AoKase. MyTaTHC MyTaTHC je U PeLIeHe U3
onpenoe unana 188. 30P je xama ce paau o oTkasy oapeheHene kareropuje
3aMoCiIeHUX KOjH CY TOJ] MOCEOHUM 3alITHTOM Off 0OTKasa. Y TOM Clly4ajy,
Ha MOCJIOAABIY je TepeT TBPAKE U JOKa3a Ja CTaBJbakEe OBOT 3aIIOCICHOT Y
HETMOBOJLHUJH MOJIOXKA] HUJE TOCIEINIA FerOBOT CTAaTyca MM aKTUBHOCTH
Y CBOjCTBY IIpEACTaBHHUKA 3aMTOCICHHUX, YJIAHCTBA y CHHIWKATY WUJIH ydernrha
y CHHIMKAJTHUM aKTHBHOCTHMa-apryMeHaT U3 HOBeJHpaHe oJpeade unana
188. 30P.

IloBehan je marmacak Ha 3Ha4ajy MHIIJbCEHa CHHINKATA YHjH jC
3aI0CIICHH WIAH U KOje je OH MPHIIOKHUO Y3 CBOje H3jallmbene. To je yUumbeHo
3aKOHCKOM Hapea0oM MOCIIOAaBIy /1a TO MHIIJBEHE Pa3MOTPH.

OBgJie ¥ TusieMa Koja je MoCJeInIa MpoIycTa MOCcI0AaBIa J1a TO yUHHHU.
ITomTo onpenda wrana 181. 3akoHa HE MPOMHUCYje CAHKIIA]Y 3a TIOBPEIY
OBE JY)KHOCTH, HETOB MIPOIYCT caM MO ceOU HHje T0BOJbaH Ja JAOBEIE 10
MOHUIIITaja petieha.Pasn Tora Tora moBpeay moctymnka Tpeda BpeIHOBATH ca
CTaHOBHIIITA OJI'OBOPA HA ITUTAHE Ja JTU O U JIa je BPEITHOBAHO TO MUIIIJLEHHE
CHHJIMKaTa TO MMAJIO 3a TIOCIIEINIY TOBOJBHHU]Y OUTYKY 32 3aIl0CIICHOT KOjU
Ce je HaIao y TOj CUTyalHju.

IMoTpebe mocrnomaBia Kao pasyior 3a OTKa3 yropopa o paay Ha
MHHUIIM]aTUBY MOCJIO/IaBIIa IPUCY THE KAo pa3Jjior 3a 0TKa3 M JIO cajia cy ouie
Mpeno3Hare y Ha3HAYCHO] HAMCHU .

HoswuHa je:

*  VYuumeHHu KOMIPOMHUC u3Mel)y 3amture 3amocieHux ca
WHBAJIMAUTETOM W 3aIOCICHOI ca 3JIPaBCTBEHUM CMETHama
MIPONUCHUBAKBEM TY>KHOCTH MOCI0AaBLa aa 00e30eau 00aBibamke
ITOCIIOBA Y CKJIaly ca 3aKOHOM. 3a CITy4aj Jia TIOCJI0AaBall TO HHje

27 Ilpema oppen6u unana 9. cra 2 mox 2. Kousennuje 158 je ycBojena Ha 68.3acenamy
Kondepenmnuje MOP, XKenesa 22. jyn 1982. roguse, TepeT T0Ka3uBamka Ja MOCTOjH BajbaH
pasJior 3a mpecTaHak paJHOr OHOCA ITpeMa Ae(hUHUNIHjU 13 YIaHa 4. OBE KOHBEHIIH]jE CHOCH
M0CII0JaBall.

28 Ilpema oxpenbu craBa 4 unmana 179. 3akoHa:3anociIeHOM MOXeE Jja IPecTaHe pajHu
OJIHOC aKO 3a TO IIOCTOjU ONPaBaH Pa3JIor KOjU ce OAHOCH Ha noTpede nocionaBLa u To:

1) aKo yciea TEeXHOJIOUIKUX, EKOHOMCKHX MJIM OPraHM3allMOHUX IIPOMEHA MpecTaHe
notpeba 3a obaBibameM oapelenor mocia unum ohe 10 cMambena 0duma nocna;

2) ako 00Hje 3aKJbyUeHhE aHeKca yroBopa y cMucity 4iaHa 171. cras 1. Tad. 1-5) oBor 3akoHa.
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y MOTyhHOCTH 3amociieHn ce cMaTpa BHIIKOM IITO HU J0 cajaa
HHje OUJI0 CTIOPHO y OJTHOCY Ha CBE 3aIlociieHe KOji He MOTy OUTH
OIJIAIIICHHU BHUIIIKOM aKO MOCTOjH MOTPeda 3a IBUXOBUM PaJIOM Ha
JPYTHM CI000THUM MOCIOBUMA.
*  Koa uHCTHUTYTa BHINKA 3aMOCICHUX MPOMCHCH je HOB HAYWH
onpehuBama oTnpeMunHe. tbeHa rapanToBaHa BPeIHOCT je 30up
TpehuHe 3apajie 3amocieHOr 3a CBaKy HaBpIICHY TOIHUHY pajia
Yy paZHOM OJHOCY KOJ MOCJOAaBIa KOA Kora OCTBapyje mpaBo
Ha OTHPEMHHHY. MepOoJIaBHO je UCKIJbYYHBO BpPEME IPEOBEICHO
KOJI TTOCIIO/IaBIIa KOJI KOTa je 3alOoCieHH OIJIAllleH BUIIKOM Y3
MOIITOBa¢ MPaBUJja JIa C& TOM BpEMEHY IpHpadyyHaBa BpeMe
MPOBEJICHO Y PATHOM OJTHOCY KOJ[ FberOBOT ITPABHOT MPEAXOAHHKA
y CITy4ajy CTaTyCHE ITPOMEHE y CMHUCITY WiaHa 147 oBor 3aKoHa Kao
1 KOJT TOBE3aHUX JIMIIA ca mocioaaBuem?., Ratio legis oBor peremna
y MPOMEHH CBOJHHCKE CTPYKType KamuTala, jep MOCioaaBall
BHIIIC HEMa MHTEpeC Ja Harpalyje MUHYIIH pall 3aoCcaeHOT KPo3
UCIUIATY OTIIPEMHIHE & FbeT0BO PaIHO HCKYCTBO BPEITHO 32 FhETOBE
notrpede noduhe cBoj U3pas y yroBopeHoj 3apaau. Y o0pa3ioxkemy
IMpennora ox 12.07.2014. rogune ce HaBojE APyTH pasnosu.’
Ogre ce lege ferenda Mosxe IPUTOBOPUTH I JIH j& OMII0 ¥ OBIAIhemy
3aKOHOJIABIIA Ja TIPOIUIIIC PABUJIO Y cTaBy 5 uiaHa 158. 3akoHa Koje riiacu:
OnmTuM aMm akTOM HJIH YyTOBOPOM O pajy HE MOXE Jia Ce YTBPAU JYXKHU
MIepUoJI 3a UCTIJIATY OTIIPEMHIHE OJ1 TTeproa yrBpheHor y ctaBy 2 u 3 oBor
YjiaHa.
Ha taj HaunH ce ounriieqHo 63 pa3yMHO OITPaBJIaHOT Pa3jora 3aupe
y ayTOHOMHY PaJTHOIPaBHY PEryiaTuBy. Y IUJbY ClIpeUaBama KyMylIupama
OBOT IIPaBa je U peliemhe u3 oxpeade craa 6 wi. 158. 3akona.’!
Ha temy moceOHe 3amTuTe 011 0TKa3a HOBEJIMpaHa je opeada uiaHa
187 3akoHa, jep je mpenu3upano 1aa he ONTH MEepoIaBHO IMOCTOjakE Ca3HAbA
Ha JIaH JOHOIIIEHa Pelliekha 0 0TKA3y WITU aKo 3aroclieHn Y poky oj 30 nana
O]l JaHa MpecTaHKa PaJHOr OJHOCa 00aBECTH MOCIOAABIA O MOCTOjambY

29 Bunetu onpendy unana 158 30P y usmemeHoM BULY.

30 IIpema obpasnoxemy oBor [Ipenmora: “L{nsb oBako mpeaiokeHe 3aKOHCKe oipenoe
je mporena 1a 6u MocIoAaBIM OMIIM BUIIE MOTHBHCAHH Ja 3aII0IIJbaBajy HOBA JIMIIA Ka0 U
Jla ce crpedn MOryhHOCT jia 3a[0C/ICHH [0 HCTOM OCHOBY JI0OHMje BHIIE ITyTa OTIPEMHUHY.
Ha oBaj Hauun 6u ce y BEIMKO] MEPH CIIPEYHO OIUINB CpeACTaBa U3 Oylera unMme Ou ce
MTOCPE/IHO 3aIITUTHIIM U NOopeckn oOBe3Hunu. Takohe ce Ha mocpenaH HAYMH CIIpedyaBa
JTUCKPHOMHUHAIIM]A CTAPUJUX JIMIIA KOje Cy MOCIOaBIU H30EraBaliy 1a MPUMajy Y PaHH OHOC
ynpaBo 300r obaBe3e HCIUIaTe OTIPEMHHUHE 3a 11€0 PajJHU BEK, IITO OU y KPajiboj JINHUJH
Tpebaio qa pe3yinTupa nosehameM 3aocieHoCTH HOCEOHO TeXke 3aMoI/bUBUX KaTeropuja.”

31 IIpema Toj HOpMH:3aIOCIEHU HE MOXKE JJa OCTBAPH MIPABO HA OTIPEMHHHY 33 UCTH
Mepuon 3a Koju My je Beh ucnmahena oTnpeMHrHA KOA UCTOT UITH PYTOT MTOCIOAABIIA.
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OKOJTHOCTH O TpyJHONhM OZIHOCHO MOPOIUIBCKOM OACYCYCTBY M O TOME IOCTaBH
oarosapajyhy moTspay.

4. PagnonpaBHe Mepe

HacmoB onpente wiana 172a 3akona: Mepe 3a HEMOIITOBAKE pagHE
JIMCITUTUTMHE, OJJHOCHO MOBpEAY pajiHe o0aBe3e ¢ 003UpOM Ha CBOj CajpiKaj
MoKa3yje HeMpeIu3HoCT, jep TO HUCY cBe Mepe. Hucy jep ce y BHUXOoBOM
canpkajy He Haja3W 0TKa3 Ha WHHITMjaTUBY mocionasiia. Ha To ykasyje u
HACJIOB OjieJbKa nM3Haj oApende wiana 180 3akona xoju rmacu: “Iloctynax
Ipe MpecTaHKa pagHor 0JHOCA HJIM U3pHIalka APyTre Mepe KOju ce OHOCH
Y Ha Ha Ha3HAYeHHW OTKa3. > Ha Taj HaYMH, CIOBO 3aKOHA MO CaApPXKajy
pasnukyje oTka3 u npyre mepe. Onrosapajyhu repMmun 01 OHO:Ipyre Mepe
3a HeMOLITOBAE PaJHe TUCLHUIUIMHE OHOCHO TIOBpeny paane obasese. Tome
y TIPUJIOT U caJkaj OBe HOpMe. Ped je 0 MepaMma koje cy 1aTe y alTepHATHRH.
OHe cy CYINCTUTYTH CIy4ajy OTKa3y yroBopa O paay Ha HWHHIIAjaTUBY
noccioAaBla Kao packuay paaHo(yHKIIHOHATHE Be3€ YHje aKTHBHPAE
JI03BOJbABa MPUCYCTBO: OJaKLIaBajyRnX OKOJHOCTH, OAHOCHO Ja MOBpeAa
paaHe obaBe3e W HENONITOBAKE pajHE AUCIUILINHE HHUjEe TAKBE MPUPOIC
Jla 3amociieHoM Tpeba ma mpectane pagHu onHoc. OKOIHOCTH MOTY OUTH
cy0OjekTuBHE M OOjeKTHBHE mpupoje. IbuxoBa mpumeHa je MCKJbyueHa
KOl pa3jiora UMeHoBaHuX y ctaBy | unana 179. 3akona. OBne ce paau, 1o
KapakTepy, 0 oJlaKIiaBajyhuM OKOJIHOCTHMA ca CTAHOBUINTA FbUXOBOT YTHIIAja
Ha U3pHLAKE 0TKa3a Of CTpaHe MOJCIOAaBLa. Y OBOM ciiydajy MoryhHoct
Jla HeKe OJ Mepa 3aMCHE CTBap je OJUTyKe MOCJIOAABIA.Y TOM 3HAuYCHy U
XHATIOTETUYKH HCKa3 YIIOTPeOJbEH Y CTaBy | OBe HOpME KOjH TJIacH: ‘‘ako
(mocronaBai He U ¢y - mpumeTHo bXX)cMarpa na mocroje” u,,yMecTo 0TKasza
yroBopa o pazny, uspekHe jeany ox cieachux mepa“. To 3Haum u ga cyn
Hema Moh Jia BpeIHYje 3aKOHUTOCT 0TKa3a yroBopa O pajay ca CTAHOBHUIIITA
OJITOBOpA Ha MHUTAaE, Ja JIU je MOCI0IaBall MOTao 3anocieHoM uspehn neky
OJ1 cTJIMX Mepa. Y opiamhemy je Mociioasiia Jia OleHH Ja Jiu hie y uzoopy
u3pehu oTkas win apyry Mepy. Off Tora nmocToju u3y3erak Kajaa ce paau o
CUTYAIUj¥ Jia IOBpeJia pajiHe 00aBe3e OJTHOCHO HETONITOBAE JUCIUTUTHHE
HUje TaKBe IPUPOJIE J1a 3a0ciieHoM Tpeba Jia mpecTane pajHu ogHoc. Tana
3al0CICHN HHUje M3BPIIMO HETOMITOBAHKE paJHE AMCHMILUIMHE OJTHOCHO
oBpey pagHe obaBe3e Koja Mo CIOBY 3aKOHA MOYKe OMTH Pa3Jjior 3a OTKas.
Nulum poena sine lege. Te mepe cy:

1) mpuBpeMeHO yaajbewe ca pajaa 0e3 HaKHaJe 3apaje, Y Tpajamy Ol
jemsor 1o 15 pangHux nana;

32 Bupgeru unan 77. HoBena.
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2) HOBYaHa Ka3Ha y BUCHHHU 110 20% OCHOBHE 3apajie 3amocieHor 3a
Mecel] y KOMe je HOBYaHa Ka3Ha U3pedueHa, y Tpajamy /10 TP Mecela, Koja ce
M3BpIIaBa 00yCTaBOM O] 3apajie, Ha OCHOBY PElICHa MOCI0/IaBIa O H3PEUCHO]
MepHu;

3) ormomMeHa ca HajaBOM OTKa3a y K0joj ce HaBojau jaa he mociomaBait
3aI0CICHOM OTKa3aTH YIOBOP O paay 0e3 ITOHOBHOT yIo30pema u3 wiana 180.
OBOT 3aKOHA, aKO y HapeJHOM POKY OJI IIECT MECEIH YYHHH HCTY TTOBPEAY
paznHe o0aBe3e UM HENOIITOBAKE PaJHE TUCLUTIIIHE.

OBe Mepe ce He MOT'y KyMYJIMPATH 32 UCTY DAy MOBPEe pajiHe
o0aBe3e OIHOCHO JUCIUIIIIMHE, jep TO He O/IroBapa lUXOBOM KapakTepy.To
He 7103B0JbaBa HU CJIOBO 3akoHa.Ha To ynosopasa 3apiinu gparmMeHar craBa
1 wrana 179a. 30P koju riacu: “jenny on cinenehux Mepa‘, ITo 3HAYU jeHY
HE HEKe MITU CBe.

IlojennHayHy TIpaBHU aKT KOJUM IOCJIOAABAI] OJIYy4yje O HEKOj OJI
OBUX pPaJTHOIIPAaBHUX Mepa je pemewe. Ha To moaceha ogpenda crasa 1
gynaHa 193. 3akoHa Koja riacu: 3amocIcHOM ce Y IICAaHOM OOJIMKY TOCTaBJba
pelIeme 0 OCTBapUBaby IpaBa, 00aBe3a u OATOBOPHOCTH, ca 00Pa3IIoKEHEM
1 [IOYKOM O IPaBHOM JIEKY, OCHM Y CiIy4ajy u3 wiaHa 172. oor 3akona. OBze
j€ ped o paJTHOIPaBHOj OJITOBOPHOCTH 3aIIOCIICHOT U C THM Y BE3U U3PHUIIAILY
onrorapajajyhe pagHorpaBHe Mepe.

[IpoTHB cBHX OBUX pelIeHa Koja caapike OIJIYyKY O paJHONPABHO]
CaHKIIMjH JJ03BOJbEHA j€ CaMOCTaJIHA CYJICKa 3allITUTA jep Ce ped O 3aIlTHTH
MOjeMHAYHUX TIpaBa 3aIloCJICHOT - apryMeHaT U3 ofpenoe wiana 194/5.
3akoHa.

5. IlpaBHe nocJjeauile NpecTaHKa PajHOI 0iHOCA 0e3 0CHOBA

Hckas u3 ocHOBHOT TekcTa oapende craBa 1 unana 191 3akoHa: ako
CyIl JIoHece MPAaBHOCHAXKHY OJITYKY KOjOM je yTBphEeHO Ja je 3armociieHoM
HE3aKOHHTO TPECTA0 PaJIHU OJHOC Cy/JI fie OJUTyYUTH Jia ce 3aIll0CIeHU BpaTh
Ha paJi 3aMEHbEH je y HOBEJUPAHOj OJIpeI0N UCTE HOPME HCKa30M: AKO CyJl Y
TOKY IOCTYTIKa YTBP/IH /2 j€ 3all0CICHOM IIPECTA0 PAIHH OIHOC O€3 IpaBHOT
OCHOBa OJyTyuHnhe 0 3aXTeBYy 3aII0CIIEHOT J1a ce BpaTu Ha paa. To Huje camo
jeandka npomeHa Beh mpomeHa y mpaBHOM 3HaYCHY MPaBHUX MOCIEUIA KOje
MpOU3MIIa3e U3 HHEMOCTOjama MIPaBHOT OCHOBA MPEeCcTaHKa PaHOT OJHOCA
(MOHUIITEHO je pelemhe 0 0TKa3y yrosopa o paay). Hapenba o Bpahamwy Ha
paz 3aMemeHa je OJIITYKOM O 3aXTEBY 3a Bpaharse Ha paJl OHUILTA] peleha O
OTKa3y YroBopa o paay He BOAU 0€3yCIIOBHO IMO3UTHBHO] OATYLH O Bpahamwy
Ha pan. Ha To ymyhyje ucka3:omryunhe o 3axTeBy 3a Bpahame Ha pam, aiau
U CJIy4ajeBH KaJia 0JICYyCTBO OCHOBA MPECTaHKA PaJIHOT OJIHOCA HE 3HAYU U
OCHOBaHOCT 3axTeBa 3a Bpahame Ha pa. Takolhe cBe To Mopa j1a ce ocTBapu
y HICTOM ITOCTYIIKY, jep 3aIl0CIICHH BUIIIC HeMa MOTYRHOCTH Jla HAKHAJTHO H3-
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BaH TMOCTYIIKa O KOME C€ pelliaBa O 3aKOHUTOCTH PElICHa O OTKa3y 3aXTeBa
na ce Bpatu Ha paja. OH Kao Ty>KHJIal] Taj 3aXTeB MOpa MIOCTABUTH y HCTOM
MOCTYTIKY.

Hogenupana onpenoom unana 191. 3akoHa mponucyje HakKHaLy HMITETe
3a TIepHoJ 3a KOjU 3aII0CIICHH HUje Pauo IITO je 3aBPIIHU U3 cTaBa | uiaHa
191. 3akonHa. YcIioB je 1a je Cyl YTBPAMO Jia MY je paJHU OJHOC MPECTao
0e3 ocHOBa. Y TOM CIIydajy 3arocjICHOM 3a Taj MEPHOJ MpHuajga HaKHa A
mTeTe KOjy 00pa3yje 3apaja, ope3u u JOMPHHOCH 32 00aBE3HO COIIH]jaITHO
ocurypame (mo3suTuBHO ofipeheme). Y \meH cajipkaj He yla3u: HaKHaJa 3a
HCXpaHy, perpec 3a Kopuirheme TouIIBer 0AMopa, OOHYCH Harpae 1 Ipyra
MPUMaka [0 OCHOBY JIOTIPHHOCA TIOCIIOBHOM YCIIEXY MOCII0/IaBIa(HEraTHBHO
onpeheme).

Tako oapelena HakHaa ITETE ce HCKa3yje Kao OpyTO BPEIHOCT, ajln
ce Mope3u M JAOTPUHOCHU 32 00aBE3HO COIMJaIHO OCHTYPame 32 MEPHOI Y
KOME 3aIloCJICHH HHUje paano oOpadyHaBajy u miahajy, aau He 3am0oCIeHOM
koMe ce ucrahyje BpegHocT u3ryOspeHe 3apajie yMameHa 3a BpeTHOCTH U3
MPEIX0JHO HA3HAYCHUX OCHOBA.

OBze 1 auiemMa Jia Jiv ce TPOIIKOBH MTPEeB03a yila3e y HaKHay HITeTe
10 OCHOBY U3TYOJhECHE 3apajie TOIITO IO CJIOBY 3aKOHA TO HHje IIPOIMUCAHO Kao
IITO X€ TO YYHILEHO Y OTHOCY Ha HaKHAJy 3a UCXpaHy H perpec.CMaTpamo
Jla je OATOBOP Ha TO MUTAHkE HEraTuBaH. YIOTPEOJbEH je MojaM n3ryOsbeHa
3apajia yu4uju caJipikaj He yiia3e TPOIIKOBH MPEeB03a —apryMeHar 13 ojipenoe
gnana 105. 3akona. [lox 3apamom y cMuciy ctaBa 1 OBOT 3aKOHA HE Craga
HaKHa/ia TPOIIKOBAa y Be3W ca pajgoM 3 wiana 118 tauka 1-4. 30P. Takohe
HEMa TPOIIKOBA IMPEBO3a Kajia 3aocieH: He JI0Ia3H Ha 10cao.

OBo mpaBo mpunaaa 3armocjIeHOM KOMe je MPecTao pagHu OfHOC 0e3
MPaBHOT OCHOBA 3a MEPHOJI O IPECTaHKa PAJHOT OJJHOCA 0 JIOHOIICHa
CyZICKe HE3aBHCHO O pa3jiora 300T KOjUX CIIEAM CYACKH 3aKJbydak Ja je
3arociIeHOM MPecTao pajHuo ogHoc 0e3 ocHoBa. [Ipu ToMe HuUje ox1 3Hauaja
KOJH pa3Jio3u Cy ONPE/ICIIN Taj 3aKJby4aK jep TO y caJpikajy ctaBa 1-4 unaHa
191.3akoHa HHje MPOMUCAHO Kao MPAaBHO BaXKHA YWFH-CHUIIA KOja yJIa3u y
caJipkaj IPeTHOCTaBKe IUCIIO3HIIH]E.

Kana je peu o Bpahamy Ha paj Taja 1o ciIoBy 3aKOHA MOT'Y HAaCTaTH
Pa3JIMUUTH CIIY4ajeBH O KOJUMa CaJIp»H roBop oapenda wiana 191 cras 5, 6
u 7. wiana 191. 3akona.

3amociieHn KOMe je OCHOB MpeCcTaHKa PagHOr OJHOCA MOHHUIITEH W3
MaTepHjaIHUX pasJiora Mo NpaBujly UMa MpaBo Ha Bpahame Ha paja A0 Kora
Hehe nohu ako o HezaxTeBa Bpahamwe Ha paja Beh HOBUaHU U3HOC O/ HABUIIIE
18 3apaja y 3aBUCHOCTH OJ1 CJIOBOM 3aKOHA Ae(hHHNUCAHIX OKOJTHOCTH (CTaB 5)
V cuTyanuju Kaga mociaoaaBal JoKaxe J1a II0CTOje OKOIHOCTH KOje OIpaBIaHo
yKa3yjy Zla HacTaBaK PaJHOT OJIHOCA Y3 yBakaBar€¢ CBUX OKOJHOCTH U
uHTepeca o0e cTpaHke HUje Moryh Tazia mocnogasarl cpevyana 3armociaeHor
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Jla ce BpaTu Ha paj a yMecTOo Tora OH JIoOHMja HaKHaay IITETE Y IBOCTPYKOM
U3HOCY O] U3HOCA YTBPHEHOT y CTaBy 5 OBOT uJjiaHa.

CynpoTHO, 3aM0CIeHH KOME je MOHUINTEH OCHOB MPECTaHKa PaHOT
OJIHOCA jep je TOCIOo/aBall IIOCTYIHO CYIPOTHO Ofipedama 3aKoHa KojuMa
je MpomucaH MOCTyMaK MpecTaHKa pajHor oHOCa, Tako)e HeMa MpaBo Ha
Bpahame Ha pajg a yMecTo Tora uMa camo IpaBo Ha HaKHaJy IITETe U3HOC
IO TECT 3apajaa 3amocieHor. Ha to ymyhyje 3aBpmau gparmenar crasa 7
OBE HOpME Koja Tiacu: cyja he omOuTH 3aXTeB 3amocieHor 3a Bpahame Ha
paz, a HauMe HaHaje WTeTe Jocynuhe 3amociIeHOM U3HOC JI0 IECT 3apaja
3anocieHor. OBo peiiee je y O0pa3iiokermy mpe/iora 00jambeHo Kao BUT
CaHKIIFje 3a TIOCIIO/IaBIla KOjU Ce HHUje MPHUIPKABAO MPOIEIYPE O OTKA3Y.
3aHeMapeHo je 11a je TO CaHKIHja U MpeMa 3aIloCiICHOM | J1a je OBO pelleHhe
cynpotHo: ogpenou wiany 7 K.158. - mpaBo Ha ogbpany; maparpady 10
[penopyke 166 - Tpeba cmaTparu ja je mocIoJaBall oAycTao O CBOT IIpaBa
Jla TIPEKUHE PaJHU OJTHOC aKO TO HE YUYMHH Y Pa3yMHOM POKY; Jia TO PElICHe
HUje y CKJIQy ca IPaBHUM HOCIeIUIIaMa Koje ciie/ie U3 HOHUIITEHOT OCHOBA
U /2 je aHTUHOMHMYHA TBPJba MOHUIITUTH OCHOB IPECTaHKa a JIUIIUTH
3arocieHor npasa Ha Bpahame Ha paj.

OmnoneHT 61 MOTa0 J1a MPUTOBOPH JIa OB3j 3aIIOCIIEHN HEMa MpaBo Ha
HaKHaJy MITETe 3a MePHOJ 3a KOjH HUje PaJIlo cMaTpaMo PaBHO MO PEITHUM
jep ctaB 1 unana 191. 3akoHa Koju MponuUcyje I MpaBo Ha HAKaJy LITETE 32
NepUO/I KaJla 3aM0CIICHU HHje PaJiio y3uMa Kao BaXKHY YHELCHHILY CaMO TO
IITO je Cyll Y TOKY TOCTYIKa YTBPAKO JIa je 3al0CICHOM MPEeCcTao pajHu
omHOC 0€3 MpaBHOT OCHOBA He MpaBehy Ipu TOMe Pas3NIuKy O TOTIIey BpCTe
pasiiora MepoaBHUX 3a Ty HameHy. Pagu Tora octaje 06e3 3Havaja YnmbeHnuIa
IITO IO 3aKOHCKO] Hapea0u oH Hehe ocTBapuTH mMpaBo Ha Bpahame Ha pajl.

Onpenba ctaBa 8 wirana 191. 3akoHa MpoMHUCYje 1a ce OX 3apajioM U3
cTaBa 5 u 7. OBOT WiIaHa CMaTpa 3apa/ia Kojy je 3aI0CICHN OCTBAPHO Y MeceIy
KOjU IPEAXOAHN MECEIY Y KOME MY je TIPECTao paaHu OIHOC.

Onpenba ctaa 9 uinana 191. 3akoHa HUje pelIniia MUTAKE TACUBU3MA
3aIoCIIeHOT Kao omTeheHOr Jla OCTBApH 3aT0CIIeHhe.

6. Pro et contra

OBnie OM OMOHEHT MOTrao, alli CMaTpaMoO IMPABHO MOTPEIIHO Ja
TBPJIM JIa 3aM0CJICHU KOME jé OCHOB MPECTaHKa PajJHOT OJTHOCA TOHHUIITEH
UCKJBYYHMBO U3 MPOLICCHUX Pa3jiora Hema MpaBo Ha HAKHAY IITETE 3a EPUOJT
OJT IPECTaHKa PaTHOT OHOCA IO TPAaBHOCHAKHOCTH CYJICKE OJIUTYKE KOjOM je
MOHUIITEH OCHOB U C TUM y BE3HU Jia CTaB Jia pelleke U3 cTaBa 7 uiaHa 191.
3akoHa MOKPUBA U HAKHAJTY IITETE 33 OBaj IEPUO. Y TIPUJIOT CBOME CXBaTakby
MOYKE OH MOYKE KOPUCTHUTH Pa3Jjior Ja je y OBOj CUTYyaIlMjH 3aMOC/ICHU caM
HACKJBYUHBO JTOTIPHHEO COTICTBEHO] MITETH KopucTehw mmpu TomMe n mpaBHA
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cXBaTama M3 J0caja MPUCYTHE MPaBHE Mpakce Ha UCTy TeMy. CMaTpamo na
CE OBOM CXBaTarby MOXKE YCICITHO MPUTOBOPHTH U3 OBUX pa3jora:

1. Ha Taj HauwH ce 3aHeMapyje pas3imnka n3mely HakHaje mTeTe 0 K0joj
roBopu onpenda unana 179 cras 1-4 30P on HakHane mTeTe o HAKHAJE
mreTte ymecto Bpahama Ha paj. Kog npaBa Ha 0By HaKHa/1y IITETE IO OCHOBUY
n3ry0JbeHe 3apajie U IPYTHUX MpHUMarba y capikKaj IPEeTHOCTaBKe AUCIIO3UIIH]e
3a BbEroBO OCTBApUBame He GUTYpHpa Kao IMPABHO BayKHA YNH-EHHIIA PA3JIoT
300T KOra je MOHMIITEH OCHOB MpecTaHKa paxHor ogHoca. Ha To moaceha
ctaB 1 unana 191. 3akona koju rmacu: AKO Cy/ y TOKY MOCTYIKa YTBpAU
JIa je 3aroCcJIeHOM IMPecTao pajJHu OAHOC 0e3 MpaBHOI OCHOBA, HA 3aXTEB
3arocieHor, oydnhe fia ce 3armocieHN BpaTH Ha paj, J1a My ce HCIIaTh
HaKHa/Ia MITeTe U YIIaTe MpuTagajyhu JOpHHOCH 32 00aBE3HO COIIH]jaITHO
OCUTYypame 3a MePUOoA y KOME 3all0CICHU HUje PaHo.

KJibydHn Mcka3u U3 oBe HOpPME: MIPECTa0 PaJHHU OAHOC 0€3 MpPaBHOT
OCHOBA, JJa MY C€ WCIUIATH HaKHaJla MITETEe W yIulaTe mpumanajyhu mo-
MPUHOCH, 3a TIEPUOJ] Y KOMe 3arocieHn Huje paauo. [IpBu mokasyje oc-
HOB TpaljaHCKOIPaBHE OATOBOPHOCTH - PA3jIor 300T yera rmocioaaBal uMa
MOJIOKAj IITETHHUKA, APYTHU Jlaje OATOBOP HA MHUTAME IITA je Tada calpikaj
IEroBe 00aBe3e mpeMa 3arociieHoM, a Tpehn nckas HHANBUAYATN3Yje IEPUoT
Yy OJTHOCY Ha KOjH 3aIlOCIIEHOM KOjH C€ je HaIlao y TOj CUTYyaIlHjHu IIpuIiaaa
HakHaga mrere. To je mepuoa y koMe oH HHje paano.CynpoTHO y cTaBy 7
oBe HOpMe (PUTypUpa Kao MPAaBHO Ba)KHA YHIHEHHUIIA Ja j€ MOHUIITEH OCHOB
MPeCTaHKa paHoT OJIHOCA, aJTH JIa je MOCII0aBal] TIOCTYITHO CYPOTHO Ope-
0ama 3aKoHa KOjuMa je TIPOIMCcaH MOCTYTaK 3a MPecTaHaK PaJIHOT OAHOCA
H3pUYY HCTOBPEMEHO MOCIEAHIIE C TUM Y BE3U U TO:

*  HeraTWBHA IOCIICNMIIA y BUly TYOHTKa paBa Ha Bpahambe Ha pa;

* [IO3WTHBHA IOCJICAUIA JIaTa Y BUJy MCKa3a:a Ha MMe HaKHAJe

mrere qocyauhe 3amocieHoM M3HOC 10 mecT 3apana. Kama ce
norsea nejinHa oBe HopMe yTBpauhe ce 1a mocToju Be3a u3mehy
HETaTHBHE OJUTYKE IO 3aXTeBYy 3a Bpahame Ha pajl U IpaBa Ha
Ha3HAUYCHY HAKHAY IITETE. 3aIOCICHU KOjU Ce je HaIllao y OBOj
CUTYaIlMju He MOXe TpaXUTH Bpahame Ha panx Beh camo HakHay
mrere. MelhyTHM, OH y TOKY IOCTYIIKa jOLI HE3HA Pa3Jiore y 4njem
he mprcycTBY Cya MOHUIITH OCHOB NMpECTaHKa paJHOT OJTHOCA.
Payju Tora Herat3uBHa OJIITyKa CyJia 10 FberOBOM 3aXTeBY Bpahame
Ha paJ HUje CMeTHa J]a OH HAKHAIHO 3aXTeBa HAKHAIY IITETE,
a HEMa CMETIbH U J]a TO YUYHMHH €BEHTYATHUM 3aXTEBOM Yy HCTO]
HnapHUIK. Y CBAKOM CIIy4ajy, CyJ HeMa KamaluTeT Aa YMecTo 3a-
TIOCJICHOT Kao TY’KHOIla FheTOB Ty KOCHM 3aXTEB 3a Bpahare Ha paj
CYTICTUTYHIIE Y 3aXTEB 32 HAKHATY IITeTe-apryMeHar u3 ofpeaoe
yiaHa 3 3aKoHa O MAPHUYHOM IOCTYTIKY.
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2. Paznor na ce u HakHaa u3 ctasa 1, 5, 6 u 7 un. 191. 30P ymamyje 3a
M3HOC MPUX0JIa KOje je 3aI0CIICHH 0CTBAPHO MO OCHOBY paja, 1o MPECTaHKY
pamHOT oHOCA je 0e3 3Havaja MOMITO Y HCTOj CUTYAIlUju HE MOXKE OMTH 3a110-
CJICHH KOjH j€ OCTBApHO 3aI0CIICHE 32 BpeMe IIPecTaHKa pajgHor ojHoca 0e3
OCHOBA y OJIHOCY Ha 3aIl0CJICHOT KOjH je CTBapHO OMO JIMIIEH T¢ MOI'yNHOCTH.
Jpyro je nmuTame mMTO OBE HOPME HUCY PELINIIC MMUTAkE TTaCHBU3Ma 3a110-
CJIEHOT Kao ormreheHor.

3. Jla ce pagu o pa3InYUTHM OCHOBMMA HakKHaJE IITeTe NOTBphyje u
cama ozapenda unana 179 cras 9 30P To npu3Haje moYeTHUM (PparMeHTOM
koju riacu: “HakHnana u3 crasal, 5, 6 1 7. oBor usaHa“,

Lege ferenda oBne ce 0CHOBaHO MOKE TIPUTOBOPUTH U3 pasjora:

»  IIpouecHo mpaBuiIO je M IOBpea MpaBa Ha O10paHy HEAOCTaBIbABEM

yHO30perba WIH JOHOLICHE Pelieha 0 0TKa3y yroBopa o paay o
UCTEKY pOKa 3a JI03BOJbEHY IpPOIeAYypy OTKaza. Paau Tora Huje
OWJIO pa3yMHO OIPABJIAHOT Pa3iora CTABUTH y HETIOBOJHHH]H
I10JI07Ka]j 3aII0CIJICHOT YHje je pellieHhEe 0 0TKa3y yroBopa o pajay Io-
HUIITEHO U3 MPOLECHUX Pa3Jiora y OJHOCY Ha 3all0CIICHOT IIe Kao
pasJior purypupa u MaTepHjaJiHa MoBpeja npaea. To je yUHmbHO
TaKo IITO je Ha3HAYCHU 3aIOCIICHH JINIIICH ITpaBa Ha Bpahame Ha
paja v ako My je Takohe 6e3 OCHOBa IMpecTao pajaHu OJHOC. Y 00a
clly4aja M30CTao je 3aKOHUTH OCHOB 3a PACKHJ pagHO(YHKIIHO-
HaJTHE Be3e, MOIITO je TIOHHUIITEHO peliemhe O 0TKa3y yroBopa o
paxy. MehyTum, CIIOBO 3aKOHA 3aHEMAapPY]je OBY I'PEIIKY TTOCIOAaB-
L1a U BeHe NOCJIEANLIE NTpeBajbyje y Moreay npasa Ha Bpahame
Ha paJl UICKJbYUHBO Ha TEPET 3aI0CICHOT KOjH Ce je Halllao y OBOj
CUTYalUju penyKyjyhu leroBo mpaBo Ha HAKHAY HITETE Ha HOB-
YaHM U3HOC y BPEIHOCTH OJ1 IIIECT 3apajia YMECTO Bpayama Ha paji.
Kana to ynnu 3a00paBJsba J1a je y3pOoK IIpecTaHKa paJHor OJHOCA
y 00a ciy4aja HCTH COICTBEHO] IITETH. ToMe y MPHJIOT LITO je
NoBpe/a Mo KapaKTepy TakKBa Jia je CIpeymnia 3arociIeHOr Ja ce
OpaHu o1l M3HETOT OTKa3HOT pa3iora. Ha oBaj HaumH ce pegynupa
edekar noBpene HazHaueHnx npasmia K.158 u 3akona Ha Temy
yHO30pera U pasJiora 3a poKOBe MPOoLeype 0TKa3a MponucaHey
tauku 10 mornassea 2 Ilpenopyke 166 ma: “Tpeba cmarpaTtu aa
je TocIoJiaBall oJlycTao oJi CBOT IMpaBa Jia MPeKHUHEe PaJIHU OJHOC
pasHMKY 300T MOBpeAe pajHe AUCLUIIIINHE aKO TO HE YUYHUHHU Y
jeIHOM pa3yMHOM POKY O] MOMEHTa KaJa je ca3Hao 3a MOBpeny
palHe TUCITUTLIUHE,
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Borivoje Zivkovic,
Court of Appeal in Belgrade

Firing an Employee on Employer initiative and Labor Law Novellas

Summary

Amending acts to the Labor Law specify reasons for employment termi-
nation initiated by the employer which are related to the employee behavior
and his / her abilities in terms of knowledge, skills and achieved work results.
In such individualization of legitimate reasons for employment termination,
the legislator did not always comply with the rule emerging from the auto-
nomous right which states that law must regulate minimum protection of
employee rights. An example of that is inefficiency of an employee’s perfor-
mance at work resulting from the use of alcohol or narcotics and introduction
of additional objective conditions of incrimination. The law has gone to the
opposite extreme by eliminating the importance of procedural violations of
employee rights whose decision on labor contract termination is overturned
and employee is returned to work.

Keywords: Employee behavior, work ability, breach of work obligati-

ons, violation of work discipline, other Labor law measures, Recognition of
autonomous right.
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Becna bunéuja, macucmap Crpyunu uiaHak™®
Jasno npedysehe ,, [lowma Cpouje*

UDK: 340.13:81°255.2

YJIIOI'A CHH/IHKATA Y 3ALITHTH TIOJE/IMHAYHHUX
I1PABA 3AIIOCJIEHHX ITPEMA U3MEHAHA
U JIOIIYHAMA 3AKOHY O PAAY

Ancmpaxm: [locneomwe usmene u donyne 3akona o pady u3jyna meceya
2014. 200une, nucy ce muyaie nojMosHoz oopehusarba cuHOuKama.
CUHOUKATHOM Ce CMAmpa CaMOCMAIna, 0eMOKpAmcKa U He3a8UcHd
Opeanu3ayuja 3anocienux y Kojy ce oHu 000po8OLHO YOPYICY]Y
Paou 3acmynarea, npeocmasbarba, yHanpeheroa u 3aumume c80jux
npogecuonHannux, paoHux, eKOHOMCKUX, COYUJATHUX, KVAMYPHUX
U Opyeux nojedUHaAYHUX U KOAeKMugHux unmepeca. Maxo xwyunu
coyujannu napmmuep Opacase U noCcI00asayd Kaod ce paszeosapa
0 NpasumMa paoHuKd, CUHOUKAMU CY ce YMeCmo Ha eKOHOMCKU U
coyujannu uHmepec 3anoCienux, KOHYSHMPUCAIU HA NOTUMUYKU
pao. Mano je pehu oa je kpeoubunumem cUHOUKATHOZ NOKPEema
030UBHO NOBY/BAH, YEMY CY U CAMU OONPUHETU HENPULA200bUBOULTY,
omyhusarbem 00 padHuxa u uHepmuowhy.

Tlopeo 00pedbe koja dehunuiie nojam CUHOUKAMA, HUCY MEFAHE HU
opyee 00pedbe naueaHoe Kapakmepa Koje ymephyjy npago 3anocieHux
HA CUHOUKATIHO YOPYIHCUBARbE U 00a6e3Y NOCI00A8Yd 0d Y CAVUAjesuMa
ymepheHum 3aKOHOM 3ampadicu Muubere cunouxama. Llmo ce
muye KOHKpemuux obaseze nociooasya 0a 3ampanici MUl /berbe
cuHouKama y ciyuajesuma ymephenum 3axonom, oopelena 3aKkoHcka
peuierba npempnend cy uzmene, 00K Cy HeKd 0CMand HenpoOMereHd.

Tema 0602 paoda je ynoea cuHOUKama y 3aumumu nojeOUHAYHUX npasd
3aNOCNeHUX npema jyICcKUM UsmMeHama u 0OnyHama 3akona o paoy.

I(/bylmepeltu: cundukam, MuUuul/berse, 3auimunma npaed 3anocClenux,
nomodaeau, 3AnocCJjleHU.

vesna_bilbija@yahoo.com
* Pao npummen: 29.10.2014.
Pao npuxsahen: 30.11.2014.
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1. YBog

Baxehu 3akoH 0 paay' je BuIlie IyTa MEHaH U I0NyHaBaH, a HajBehe
HOBeJNMpame MnpeTpneo je jyna mecena 2014. romunHe (mpoMeHe HHCY
M3BPILCHE CaMo y TPH, O YKyIHO 25 nornassba’). Konmuka naxkimba 1 3Ha4aj
ce MpHU/1ajy OBOj 3aKOHOMIAaBHO] aKTUBHOCTH TOBOPH U TO IITO C€, HAKO je y
NUTarby HOBEIHMPamhe 3aKOHA, TOKOM ITIpoIieca yCBajarmba U3MeHa U JI0NyHa,
TOBOPHIIO 0 HOG0oM 3axkoHy. Ilopen cTpaTelKuX, yKa3uBaHo je BULIE MyTa U
Ha HOMOTEXHHYKE Pa3iore HOBeIHpama’.

3aKOHOM O pajy yTHYE Ce HEMOCPEJHO Ha jeJlaH KOHKpEeTaH €0
MoIyJanuje Koju je BpJo OCeTJbUB U (DIEKCHOMIIHUjEe peryaucame OIHOCa
n3mel)y mocionaBana u 3anocieHnx, ou Tpedao qa 06e30en 3a/10BOJbEHE
rmoTpeda 3armocieHuX | MOCII0aBala y peryjiucamy BUXOBUX Mel)ycoOHnx
oJHOCa, y3 00e30ehuBame 3aTUTE 3aMOCICHUX Kao ,,cnaduje cTpaHe™ y
yroBOpHOM ofHocy. driekcnOunnzanyja pajga 1aHac NpeacTaBiba Hy »KHOCT U
He Moxe ce m30cehn. CymTrHa mpaBUITHOT TPUCTYTIA (IICKCHOMITH3AIIH]H paja
je ma ce 00e30enu n3danaHcupana U npaBeaHa GiaekcuouIu3anuja pagHux
ofHOca KoJ koje he ce BoauTH pauyHa He camo o (ekcubunusanuju, seh
M O COLMjAJIHOj CUTYPHOCTH 3aMOCICHUX U BHXOBUX mopoauna.* [Tpurom,
HajCHAXXHUJU TPUTHCITH 32 (PIICKCHOMITH3AITN]Y U Jeperyalijy paJHor pasa,
nonasze on MehjyHapoJHUX opraHu3zanuja, Koje ahupMUIly TPEUCTTUTHBAE
U TIpeycMepem-e IUJbeBa PaJHOT MpaBa y MpaBIily ooez0ehuBama qo0por
(YHKIMOHHCAA TPXKUIITA paja y OKBHPY KAaMUTAJINUCTHUKE IPUBPEE
(Mehynaponuu monetapuu ¢ona, Cercka 6anka, EBporicka nientpanta
Oanka)’.

3abpumaBa YNHEHUIIA J1a Ce CHHINKATH, Ta] KJByYHU COIH]jaTHU
napTHEp JpKaBe U MociIo/jaBalia Kajia ce pa3roBapa o mpaBiuMa pajJHuKa, HUCY
CHAIIIM y 1aToj cuTyauuju. Maio je pehu ia je KpeAuOMINTET CHHIUKATHOT
MOKpeTa 030MJBHO TOJbYJbaH. Pa3iio3u 3a 0Bako HM3aK PEJTUHT CHHAMKATA
gecTa Cy TeMa OKPYTJIMX CTOJIOBA W KOH(EPEHITHja M MOTY OMTH IPEIMET
cBeoOyXBaTHH]C aHAJIN3E, aJIU jEJTHO j& EBUJICHTHO: CUHIUKATH HUCY yCIICIH

1 3akoH o pany, “Cnyx6enu rmacauk PC”, 0p. 24/05, 61/05, 54/09, 32/13 u 75/14, nabe
y TeKCTy 'y ycHocTama 3P.

2 TIlornassbe IV - O6pazoBame, CTpyYHO 0CIOCOO/baBAKE U YCABPIIABAE, IOTIaBIHE
XII — Knaysyna 3a6pane koHkypenmuje u nornasibe X111 - Haknana mrere.

3 Buneru Bumte: 3opan VMBomesuh, TpuneceT pasiora 3a HoBeslnpame 3aKoHa 0 paiy,
36opHuk paoosa 3awmuma npasa uz ooracmu paoa, I'nocapujym, beorpan, 2011., ctp. 5-17.

4 Cenan Jamapesuh, IepcnektuBe ¢uekcnbunusanuje paga y Cpouju, Paono u
coyujanno npaso, 6p. 2/2012, ctp. 40-41.

5 Jby6unka KoBaueBuh, Exonomcka kpuza u pedopme pagHOr 3aKOHOAABCTBA y
eBPOIICKHUM JIp’KaBaMa, ca IoceOGHUM OCBPTOM Ha ITpaBHJIa 0 0TKa3y yroBopa o paxy - Moryhe
MOYKeE 32 CPIICKO paIHO MpaBo, [lpaso u npugpeda, 6p. 7-9/2014, ctp. 502
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J1a Ce YCIEIIHO CYIPOTCTaBe HEraTHBHUM TEHACHIIMjaMa Ha IITETy paJHuKa’.
VYrpoxaBame IpaBa 3alOCICHUX NeCTAOMIM30BaIO je U CHHANKATE, YeMy
Cy OHH CaMH JIOIPHHEW HelpHIaroasbuBoIniy, oTyhuBameM of] paJHUKa U
nHepTHoIhy. Jla Ou ce moMakiu ca KpUTHYHE TaYKy Y K0jOj ce AaHac Hajase,
CHHIMKATH OM Mopaiu aa u3al)y u3 BHILETOIUIIE JISTApTHje M U3BPILE
KOPEHHUTE MTPOMEHE ¥ CBOjOj OpraHU3aI[fjH U [CIOBAMY .

Ymecto 1a Oyzie mperno3Hat Kao He3aMEbUB JIC0 IEMOKPATCKOT OpeTKa,
cunouxanusam ce’y CpOuju 1anac cBoJIM Ha NOMYyJIM3aM, a lerosa ce bopda
YMECTO Ha eKOHOMCKH ¥ COIIMjATHH HHTEPEC 3aIlI0CICHNX, KOHIICHTPHIIE Ha
MOJTUTHYKH pa’.

2. Ilojam cunauKaTa npema oapendama 3aKkoHa o pagy

3aKoH 0 pajy je Yy OCHOBHUM OJ[pe/10aMa OIpe/IHO0 3HAUCHE MOjEeTMHIX
0jMOBAa, [10jaM 3aII0CIICHOT U MOCJIOABIIA’, Te IITa CE cMaTpa CUHAUKATOM'”
U yapyKemweM nocnonasaina'l. Tako, CHHAMKAaTOM Ce cMaTpa caMoCTallHa,
JIEMOKpaTCcKa M HEe3aBHCHA OpraHu3alfja 3aroclieHuX Yy KOjy c€ OHHU
I0OpOBOJFHO YAPYXKYjY palu 3acTylama, MpeAcTaBibamba, yHarpehema
W 3aIITUTE CBOjUX NMPO(ECHOHATHUX, PaTHUX, CKOHOMCKUX, COIMjalTHUX,
KYJITYPHHUX U JIPYTUX MOjeIMHAYHUX M KOJIEKTHBHUX MHTepeca. [locienme
M3MEHE M JOITYHE 3aKOHa HUCY Ce TUIIaJie TOjMOBHOT ofipelBamba CHHANKATA.

Cunnukanse cnodo/e uMajy CBOj OCHOB Y Mel)y HApOTHUM TIOKY MEHTHMa.
HuTennuja mpommpruBama CHHINKAINX CII000a pe3yTaT je cTBapama
U pa3BHjamba Mel)yHapoIHOr 3aKOHONIABCTBA, YUBpIINUBamHa U MPUMEHE

6 Cenan Jamapesuh, Yiora cuHankata y ocTBapUBamy 3paBUX U MPABUYHUX YCIOBA
pana, Paowno u coyujanno npaso, 6p. 1/2014, ctp. 42.

7 Cenan Jamapesuh, op.cit. Ctp. 43.

8 Casescamocrannux cunaukara Cpouje n YjennmeHu rpaHcku cuagukaTi HezaBucHocT
YIIyTHJIH ¢y JaHac YcraBHOM cyny Permy6muke CpOuje HuIMjaTHBY 32 MOKpeTame NOCTyIIKa
3a OLICHY YCTaBHOCTH M 3aKOHHTOCTH 3aKOHa O M3MEHaMa M JI0MyHaMa 3aKoHa O pany,
noctymHo, http:/www.sindikat.rs/aktuelno.html#688:, 05.08.2014. roqune,

Ha cBojum Banpennnm cennuuma [peacennumrsa u [maBHOT 0n00pa, ox nana 11.07.2014.
rogune, CaBe3 camoctanuux cunaukara Cpouje u YI'C ,HEBABUCHOCT* nonenu cy
OtyKy 0 CTymamwy y IITpajk 3anocienux y Penyonunu Cpouju Ha Teputopuju PenyOnnke
Cpb6uje, Ha nau 17. jyn 2014. roguHe, 4eTBpTAK, T0CTYMHO Ha: http://www.sindikat.rs/aktuelno.
html#688:, 15.07.2014. ronuue

OTtBopeHo nucMmo nocnanunuMa Haponuae Ckynmrune Peny6nuke CpOuje, 1ocTymHO
Ha: http:/www.sindikat.rs/aktuelno.html#688:, 16.07.2014. roqune

OTtBopeno mucmo [peacennuky Peny6nuke Cpbuje, noctymnso Ha: http:/www.sindikat.
rs/aktuelno.html#688:, 17.07.2014. ronune.

9 3P, un. 5.

10 3P, um. 6.

11 3P, un. 7.
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Mel)yHapoqHUX cTaHAapAa paja u MHTeH3UBHE akTUBHOCTH MOP-a. ¥ nuramy
je Behu Opoj mehyraponamx moxymeHara, Mmel)y kojuma je HezaoOmiiazHa
YHuBep3aiHa JeKiapaija o npaBuma doBeka (ycBojeHa ox ctpane OYH
1948. rogune) koja yTBphyje 1a cBako mMa MpaBo Ja odpasyje U ja CTymna y
CHHJAMKAaTE PajM 3alITHTE CBOjUX HHTepeca'?, kao 1 Mel)yHapoaHH MakT o
E€KOHOMCKHUM, COIIMjaIHUM U KYJITYPHHUM ITpaBuMa'’, Koju y dwiany 8, uamely
ocTaior, mpeasuha 00aBe3y 3a AprKaBe WIAHHUIIE TAKTA JIa OCUTYPajy MPaBo
CBaKoOr JIMIA Jla ca APyTMMa OCHUBA CUHJUKAT U JIa C€ y4JIaHU Y CHHIUKAT
10 CBOM H300pYy, y3 jelMHH yCIIOB Jia MpaBwiia OyAay yTBpheHa ox cTpaHe
3aWHTEpECOBAHE OpraHu3allyje, y uJby YHanpehema 1 3alTHTe eKOHOMCKUX
1 couujanHux uHTepeca. OcTBapuBame OBOI IIpaBa MOKe OUTH MpeaMeT
JEeAVHO OrpaHWYeHa MPeABU)EHNX 3aKOHOM H KOja IIPeJICTaBJbajy mopeOHe
Mepe y IEMOKPaTCKOM JIPYIITBY, Y HHTEpeCy HallMOHATHE 0€30¢THOCTH HIIH
JABHOT MOpETKa, UITU 3aIlTUTE MpaBa u cio0o/a Apyrora.

[lona3Hny OCHOBY 3a OCTBapuBambe CHHAMKAIHUX c10001a U MpaBa y
JeAHO] Op’KaBU YMHM HUXOBO I'apaHTOBAKE MPABHUM IOPETKOM JIP)KaBe,
na Tako y OKBHPY WiaHa KOju Hocu Ha3uB Ciobona yapykKuBama, YCTaB
PenyGnuke CpOuje' rapanTyje ciio00ay CHHAMKAIHOT yIPKHUBamba U
JleJoBama, MPoKJIaMyjyhu je UCTOBpeMEHO ca CI000/I0M TMOIUTHYKOT U
CBaKOI IPYTOT yIIPYKUBamka U JeJoBamka (Kao ¥ IIPaBoOM Jia Ce OCTaHe U3BaH
CBAaKOT yApYKeHa), He orpaHuyvaBajyhu je mpeTxoaum onoOpemeM. Yruc
KOJI HaIJISKHOT OpraHa jeIMHN j€ YCIIOB CHHUKATHOT OpraHn30Bambha pemMa
VYeraBy Pemmybnmke Cpowuje. 3a BeroBo OCHUBAKE HEje TOTPEOHO HUKAKBO
IPETXO0HO 0100peme, Beh ynuc y perucrap CHHIUKaTa KOJ Ha JIS)KHOT OpraHa.
W onpendama wi. 206. 3P 3anocneHuMa ce jamuu ciio0oia CHHIUKATHOT
OpraHu30Bama U JIeJ0Bama 0e3 o100pema, y3 ynuc y perucrap. ¥ Besu
ca YCBOjEHMM YCTaBHHMM M 3aKOHCKHM pEIlCHhEeM MpeMa KOME CHHIUKATHO
OpTaHU30BambE U ICJIOBakhE HHUje OTPAaHIYCHO MTPETXOAHUM oo0pemeM, Beh
j€ jeuHU yCIIOB yIHC KO/ HAJJISKHOT OpraHa, Haj3HadajHuja je KonBeHmuja

12 un. 23. Jlexnapainuje riiacu:

“(1) Cpako mMa MpaBO Ha paj, Ha cI00ONaH M300p 3alocicHkha, Ha MPaBHYHE H
3aJ10BoJbaBajyhe ycloBe pajia M Ha 3aIITHTY OJ] HE3aMOCICHOCTH.

(2) CBaxko, 0e3 nkakaBe pa3IuKe NUMa IPaBoO Ha jeHAKY IUIATy 3a jeAHaKH paj.

(3) Cako ko paau ¥Ma IpaBO MHA MPaBeiHY U 3a70B0OJbaBajyhy HaKHAIy KOja BbEeMY U
HEroBoj nopoauiu obe3bel)yje ersucrennnjy Koja orosapa Jby JCKOM JI0OCTOjaHCTBY U KoOja
he, ako Oyne notTpeGHO, OUTH YIIOTIIYH-EHA IPYTHM CPEICTBIMA COLIUjaTHE 3alITHTE.

(4) Cako uma mpaBo Ja oOpasyje U Ja CTyla y CHHIMKATe pajd 3alITUTE CBOJUX
uHTEpeca.”

13, ,Cnyx6enu muct CDOPI, 6p. 7/71.

14 VYcraB Peny6nuke CpOuje, ,,Cnyx6ern rmacauk PC”, 6p. 83/2006 u 98/2006, ui.
55, ct. 1-2.
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MOP-a 6poj 87 0 CHHIUKATHUM CII000/IaMa U 3aIITUTH CHHANKATHUX MpaBa’’
KOja y CBOM 4JIaHy 2 Tpe/iBHha /1a pagHUIM U TOCIONaBIH, 0e3 U3y3eTKa,
nMajy mpaBo Aa, 6€3 MPeTXOAHOT 000pema, 00pasyjy opraHu3amuje Imo
CBOM HM300py, Kao U Jia MPUCTYIIA]y OBUM OpraHu3alujaMa, ojl HCKJbY YHBHM
YCIIOBOM JIa CE MPUIPIKABAjy CTATyTa OBUX MOCICABUX.

Enuter penpe3eHTaTUBHOCTH, Mel)yTHM, CTHYE CAMO CHHJIUKAT KOME
je Yy CKJlaJy ca 3aKOHOM YTBpljeHa perpe3eHTaTUBHOCT.

3. O6aBe3e nmocJjaoaaBua Ja 3aTPaKu MUIILJbEH€
CHHJUKATA y cJIy4ajeBUMa YTBpPh)eHUM 3aKOHOM

VY ocHOBHHMM oapendama 3akoHa, MOpeX MOjMOBHOT onpehuBama
CHUHJHMKATa W ofipeade MTa ce cMaTpa CHHIUKATOM, MECTO Cy Halule U
oZpende 0 OCHOBHUM IpaBuMa U o0aBe3ama 3arociieHUX U MOCIOoIaBaria.
Panu ocTBapuBarma CBOJUX CHHIMKATHUX IPaBa, HAPOYUTO CE MCTHUY
ozpexnde 4. 13 mpema KojuMa 3arociieH HeOCPEIHO, OTHOCHO TIPEKO CBOJUX
MPEICTABHUKA, UMajy TIPABO Ha YAPYKUBAKE, MUPHO PEIIaBabe KOJICKTHBHUX
W UHIWBHAYAJHAX PAJHUX CIIOPOBA, KOHCYJITOBame, HHPOPMHUCAHE U
M3pakaBamke CBOjUX CTaBOBA 0 OMTHHM MUTamUMa U3 obyiactu paja. 30or
HAaBEJICHUX aKTHBHOCTH, 3aIIOCICHHU, OJHOCHO MPEICTABHUK 3aMOCICHUX, HE
MOXKe OUTH TI03BaH Ha OJITOBOPHOCT HUTH CTABJbEH Y HEMOBOJHAH IOJIOKA]
y HoTJIeNly yCIIoBa pajia, ako MOCTyIa Y CKJIAJy ca 3aKOHOM U KOJIEKTHUBHUM
yroBopom'®, [Ipema oapendama um. 15 mocnoaasait je, uameljy ocTamor, 1yxaHn
Jla 3aTPakKl MUIJBEHEC CHHJINKATA Y CIydYajeBUMa YTBP)CHUM 3aKOHOM, a
KOJI TTOCTIOIaBIIa KO/ Kora Hije 00pa30BaH CHHAMKAT O IIPEICTABHUKA KOT'a
oZpezie 3aroCIeHu.

Hageniene onpende HauelHOT Cy KapaKTepa U HUCY MCHaHE JYICKUM
n3MeHama u jornyHama. lllTto ce Thue obaBe3e MOCIOAABIA J1a 3aTPaXKH
MUIIJbCHE CUHJIUKATA Yy CllydajeBuMa yTBpheHUM 3akoHOM, onpeleHa
3aKOHCKA pellieka MpeTpIiesa cy U3MEHe, 0K Cy HeKa 0CTalla HePOMEH-CHA.

Tako, mpema wir. 62, cT. 3, ocTaa je HempoMemheHa 00aBe3a MoCIoAaBIa
Ja rpe yBohema HohHOTr paja, 3aTpaku ¥ MHIIJBEHE CHHANKATa O Mepama
0e30eMHOCTH U 3aIITUTH )KHBOTA U 3[IpaBJba HA Pajy 3aMOCICHUX KOjU paj
00aBJbajy HOhy.

15 ,,Cnyx6enn nuct ®HPJ®, 6p. 8/58.

16 VY perynucamey H3JI0KEHUX IpaBa Of MOCEOHOT cy 3Hayaja cieaeche KOHBEHIIUje
u npenopyke MOP-a: KonBenuuja 6poj 98. o mpaBuma paJHHKa Ha OpraHU30Bamke U Ha
KOJIEKTHBHE Iperosope, ,,Ciuyx6enu nuct ®HPJ - Mehynapoguu yroBopu u Ipyru
criopazymu®, 6p. 11/58 Konsenuuja 6poj 135 o 3amTuTé n onakmunama Koje ce mpyxajy
npencTaBHAIMMA pagHuka y [penysehy u [Ipenopyka 6p 143. o paTHHIKIM IpecTaBHUIIIMA
,Cityx6enu nuct COPJ - Melhynaponnu yropopu u Ipyru cropazymu*, op. 14/82.
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3arumM, cXoaHO oapendama ui. 116. cT. 3 MUNIIIbEHE pepe3eHTaTHBHOT
CHHJWKAaTa TpaHe WJH JeJaTHOCTH OCHOBAHOT Ha HUBOy PemyOnmke,
3arpakuhe MUHUCTAp IPe HEro IITO MOCIONABILY Jia CBOjY CarjacHOCT Jia y
CITyuajy MpeKuia paja, OTHOCHO CMamhekha 001MMa pajia Koje 3aXTeBa JIyKe
OJICYCTBO, YIIyTH 3aIOCICHOT Ha OJICYCTBO JIYyKe o 45 pagHUX JaHa, y3
HaKHaIy 3apajie y CKJIay ca 3aKOHOM.

Hanasee, cxomaHo wi. 154, mocnoaasail je qyaH Jia mpe J0HOIICHA
rporpama peliaBarma BHIIKA 3al0CICHUX, Y Capaibi ca PePe3eHTATUBHIM
CHUHIMKATOM KOJI ITOCIIOaBIa M PEITyOITMYKOM OPTaHHU3aIjOM HaJJIEKHOM
3a 3anolbaBame, Mpeay3Me onroapajyhe Mepe 3a HOBO 3amollbaBamke
BHUIIIKA 3anocieHnX. CHHAMKAT je AyKaH Jia JOCTABU MHIILJbEH-E Ha ITPEIJIOT
nporpama y poky ofi 15 nana oz jaHa gocTaBibarma mpeziora nporpamal’.

[Mopen ykipyunBama CHHIMKATa y MUTamka Koja ce THUY yBolhema
HOhHOT paja, ynyhnBama 3arociaeHor Ha OJICYCTBO JIysKe 01 45 paJHuX JaHa
300r Ipekua paja, OIHOCHO CMameka 00MMa pajia 0 Kojer je 1ouuio 0e3
KPHWBHIIE 3aITOCIICHOT 1 IOHOIIEHa TPOrpaMa pelaBama BUIIKa 3aM0CICHUX,
a KOje HOBEIIMPamheM 3aKOHa HUje U3MEHCHO, CHHIIMKAT je cajia YKIbyUeH y
MUTaKkE KOje Ce TUUE PAJIHOT OJIHOCA Ca HEYHUM pajuM BpemeHoM. Hanme,
cxomHo onpendama 4. 39 3P, pagHu ogHOC MOXKeE J1a ce 3acHYje U 3a paj ca
HEMYHUM paJHUM BpeMeHOM, Ha HeonpeleHo mwim onpeheHo BpeMe (0BaKo
neduHucana MoryhocT 3acHUBamwa pajia ca HEMyHUM PaJHUM BPEMEHHUOM
Huje Tpuena u3mene). HopenupameM 3akona, oapende unana 40 3P, 3nauajno
cy usmemene'®. [Iperusupano je mpaBo 3amoCciIeHOT KOji PaIy HEMYHO PaIHO
BpEMe Ha 3apajiy, Ipyra IpruMara 1 IpyTa paBa u3 paJHoT 0JJHOCA CPa3MEPHO
BpEMEHY ITPOBEJICHOM Ha pajly, 3aTUM je MPOIKCaHa Ty KHOCT MOCIO/aBIa
Jla 3aTI0CJICHOM KOjH pajd ca HEMyHUM paJHUM BpeMEHOM 00e30ean nucTe
yCIIOBE pajia Kao M 3aroClICHOM ca ITYHUM PaJHUM BPEMEHOM KOjU pajii Ha
WCTUM WJIM CIIMYHUM TOCJIOBUMA, Y KHOCT MOCJIO/aBIa Aa OJaroBpeMEeHO
00aBeCcTH 3a10CIeHe O IOCTYITHOCTH MOCJIOBA Ca TyHUM U HEMyHUM PaTHIM
BpPEMEHOM, Kao U JIy’KHOCT TIOCJIO/IaBIIa Ja Pa3MOTPHU 3aXTEB 3aMOCIICHOT ca
HEMyHUM paJHAM BPEMEHOM 3a Ipea3ak Ha MyHO PajHO BpeMe, OJHOCHO
3aXTEB 3alOCJICHOT ca MMYHUM PaJHUM BPEMEHOM 3a Ipesia3ak Ha HEMYyHO
panHo Bpeme". Ha kpajy, ogpende wi. 40. ct. 5. npeaBujene cy u cienche:
KOJICKTUBHUM yTroBOpoM ypehyje ce capanma u urngopmucarbe CHHIAKATA
0 MOCJIOBMMA Ca HEMYHUM PaJHUM BpeMEHOM,

17 3P, un. 156. cT. 1.

18 Panwuju ui. 40 3P rimacuo je: 3amociieHu KOju paju ca HEMyHUM PaJHUM BPEMEHOM
HMMa CBa IIpaBa U3 PaJHOT OJHOCA Cpa3MEpPHO BPEMEHY IIPOBEAEHOM Ha pajy, OCHM aKo 3a
MojeIMHa paBa 3aKOHOM, OMIITHM aKTOM M YTOBOPOM O pajy HHje ApyKuuje oapelheHo.

19 3P, un. 40. ct. 1-4.

20 O mpaBy Ha KOHCYJNTOBame, MHPOPMHCAHE W 3ajeHHYKO oiyhmBame Kao
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4. Yaora cugukara y nocTynky orkasa
YroBopa o pajay ol cCTpaHe I0CJI0aBLa

VY mornaBiby O NMpecTaHKy paJHOT OJHOCA M3BPIICHO je HajBHIIE
3HA4YajHUX MPOMEHa, 071 YKyIHO 17. 4JaHOBa OBOT MOTJIaBJba, IPOMEHEHO j&
wux 14. OTKa3 o] cTpaHe MOCIOaBIA j¢ HAjICIMKATHU]H HAUUH IIPECTaHKa
paJHOT O/THOCA, T1a IIpeMa TOME U HajcriopHUju. Pa3io3u 3a oTkas npesuleHn
cy y unany 179 3akonHa o pamay. Y oBOM WiaHy TaKCaTHBHO Cy HaBEICHHU
pasiio3u 3a 0TKa3, KOjU Cy TPYNHCAaHU Y YETHPH Tpyrie. Jylicke u3MeHe H
JIOITyHE JIOHEJIe Cy W 3HayajHy HOBUHY Y BHJIY JOJIaTHOT 4WwiaHa 179a, koju
MIPOITHCYje Mepe 3a HETOIITOBAkE PAJHE JUCITUILINHE, OJJHOCHO TTOBPEIY
paaHux obaBesa.

Hezaobunazna ¢asa mocTymnka oTkasza o CTpaHe MOCIOAaBIa je -
YII030pEmhE 3al0CIICHOM Ha TIOCTOjarbe Pa3jiora 3a 0TKa3 yroBopa o panuy.

Hanwme, mpema wi. 180 3P, mociomasari je qyskaH ma mpe 0Tka3a yroBopa
0 panay y ciy4ajy u3 wiana 179. ¢t. 2. u 3. oBOr 3aKoHa?!, 3a10CICHOT TUCAHUM
IyTEeM YTO30pU Ha MOCTOjake pa3jiora 3a 0TKa3 yropopa o pajay U ja My
OCTaBH POK O] HajMame 0caM JIaHa Of] JJaHa JOCTaBJhamka YI030peHka Ja ce
U3jaCHH Ha HABOJIE U3 YII030peha. Y OBOM YIIO30PEHY MOCIOaBall je 1y KaH
Jla HaBeJIe OCHOB 3a JIaBarhe¢ 0TKa3a, YUHEHUIIE U JI0OKa3€e KOjU yKa3yjy Ha TO
Jla Cy ce CTEKJIM YCIIOBH 3a OTKa3 U POK 3a JIaBamke 0JIr0BOPa Ha yIIO30PEHE.
[Ipema onpendama wi. 180a , pocmogaBall Moke 3arocieHoM U3 uiana 179.
craB 1. Tauka 1)*? 3aK0Ha Ja OTKaXke yrOBOP O pajly WK U3PEKHE HEKY O] Mepa
n3 wiaHa 179a oBOr 3aK0Ha, aKO MY j€ MPETXOHO J1a0 ITUCAHO 00aBEIITCHE Y
BE3M Ca HEeJIOCTAINMa Y FhbeTOBOM pajy, YITyTCTBUMA M PUMEPEHUM POKOM
3a MO0OJBIIAKE Pajia, a 3aM0CICHH He T000JbIA Pajl y OCTaBJLEHOM POKY.

IlIto ce Tuue ynore cUHAWKATa y IMOCTYIIKY OTKa3a OJ CTpaHe
rocnoasiia, oapende wi. 180 3P cy usMemene, Te mocioaasall BUIIe HeMa
00aBe3y ma ymo3opeme u3 4. 180 qocTaBu Ha MUIIJBEHE CHHANKATY YHjH
je 3anocieHu unad. Hanme, yCBOjeHO je pelieme mpemMa KOMe 3anocienu y3

BUJIOBMMa paJHUYKEe NapTHIHIALK]e, BuaeTH Bulie Togop Kanamatues, 3opan PuctoBcku,
IMaprununanuja pajHuKa y CaBPEMEHUM HHIYCTPUjCKUM OfHOCUMa, [IpasHu sicusom, Op.
11/2012, ctp. 503-520.

21 TlocnomaBali MOXKe 3aIlOCIIEHOM Ja OTKa)€ yroBOp O pajy 3alocCIIEHOM KOju
CBOjOM KPHBHIIOM yYHMHH MMOBPENY pagHe 00aBe3e, T¢ 3aM0CACHOM KOjH HE MOIITYje paaHy
JUCILUILINHY.

22 TlociomaBail MOXE 3arOCICHOM Ja OTKaKe yroBOp O paay ako 3a TO MOCTOjU
OIPaBIaHu PA3JIOr KOjU CE OJJHOCH Ha PaHY CIIOCOOHOCT 3aMOC/ICHOT U EeroBO MOHAIIAE U
TO aKO HE OCTBapYje pe3yJiTaTe paja Wik HeMa NoTpeOHa 3Hamba 1 CIOCOOHOCTH 3a 00aBIbamke
MOCIIOBA Ha KOjUMa
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uzjauirverse Modice 0a NPUNIOHCU MULLbERE CUHOUKAMA YUjU je YlaH, Y UICTOM
Y POKY O] O/ HajMaEbe 0CaM JlaHa Of] JJaHa J0CTaBJbaba yIo30pema’.

Hu npema paHujeM pelieny MUIIbEHEe CHHIUKATa HIje 00aBe3uBalIo
MOCJI0IaBIIA, aJlK je MOCI0aBall YNHUO MOBPEy 3aKOHA aKO HHje UCITYHHUO
HaBeJleHy 00aBe3y M CIIPOBEICHHU IOCTYIIAK OTKa3a OMO je HEe3aKOHHT. Y
MIPaKCH Cy IOJI0XKa]j MOCIOIaBIa OTeXaBajle CUTyalrje Kaja 3arocIeHN
HUje WIaH CHHIUKaTa (jeJHOT WJIM BHILE) UM KaJla KOJl IMOCIIOAaBIa HHje
M0CT0ja0 OPraHU30BaH CUHIUKAT. Y MPBOM CIIy4ajy, IOCIOAaBall jeé MOTao
Jla YTI030Pehe UITaK JOCTAaBU Ha MHUIIJbEHE CHHINKATY (jeTHOM), OTHOCHO
CBHM CHHJIMKATHMa KOJ I0CJIO/IaBIia (ako ux uma Buine). Ha oBaj HauuH
nocJioziaBall ce 00e30e/110 1 HCTIOMITOBAO CBOjJY 3aKOHCKY 00aBe3y 'y CIy4ajy
Jla ce 3alocCiieHH y Mel)yBpeMeHy y4JlaHHW y CHHIHMKAT. Y CIIy4ajy, ako KOJ
MOCJIOAABIA HUjE TI0CTOja0 OPTaHM30BaH CHHAMKAT, NMaJla Ce MPUMEHHUTH
3aKOHCKa HOpMa MpeMa KO0joj Ce MUIILIbEHE TPaXkH O]l MPEACTaBHUKA Kora
OJIpETH 3armoCiIeHn>*,

Cxomno ui1. 181. ¢t 2. 3P mociogasar je nyaH aa pa3MOTPH IIPHIIOKEHO
MUIIJBCHEC CUHUKATAa. HpeMa TOMEC, MUIIIJbECHC CHMHANKATA HU caJda HE
o0aBe3yje mociiofaBla, ajJd MOXeE 3Ha4ajHO Ja yTHUYe Ha MOCIoAaBLa J1a
MIPEUCIINTA CBOjy O/IyKy. CHHAMKAT OM, HAaMMe, MOpao CTaTh y Oa0paHy
WHTEpeca 3aMoCcIeHOT KOjH Ce OTJIe/ia y TOME Jia OH OCTaHe y paJIHOM OJTHOCY,
OJTHOCHO 212 ,,y0ein™ mocionaBa ia cy pasyio3u KOju U1y Y IPHJIOT OCTaHKY
3aI0CJICHOT Yy PaJJHOM OJTHOCY ja4yH OJ1 pa3jiora KOju Uy IMPHJIOT IPECTaHKY
pazHOTr OIHOCA M KOje TociIo/iaBal HCTHYe y yro3zopemy. C npyre cTpaHe,
M30CTaHAK MUIIJEHa MOXKE Ha TIOCIIO/IABIIA []a YTHYE TaKo IITO hie yYBPCTHTH
3ay3eTH CTaB y IOIJIENy MOJ0Kaja KOHKPETHOT 3all0CICHOr>. YCBOjeHUM
3aKOHCKUM peIICHeM M3PUIHUTO je MPONUcaHa Ay>KHOCT MOCIONABIaA Jia
pa3MoTpH MUIILJbEH-E CHHANKaTa. Mlako To paHuje Huje OUIIo ciry4aj, HaBOIU
13 MUIJbCHa HUCY 03 3Hauaja 3a MoCJoaBIiia U BPJIO je BEPOBATHO Jla UX
je u paHmje pazmarpao (OJHOCHO Jla Ta HHje UTHOPHUCAO), HAKO MY TO HUje
Omta mponucana obapesa.

Ha oBom MecTy Tpeba IPUMETHTH | J1a j€ POK U3MEHEH, Tj. CHHINKAT
je Omo may»aH Jja TOCTaBH MUILJBEEE Y POKY O] TIeT PaJHUX JaHa O JaHa
KaJia My je yIIo30pemhe TOCTaBJheHo, 0K je cana, Oyayhu a My ce moBogoM
JIOCTaBJbEHOT yIO30pema obpaha cam 3armociieHu, Taj POK y OKBHPY pPOKa

23 Yo 181 riacwuo je [ocnonasar je ayrkaH J1a yrno3opeme u3 €wi. 180 3akoHa onTaBu Ha
MUIBEHE CHHANKATY YHjH je 3aII0CICHY YWIaH, a CHHJIUKAT je Jy)KaH J1a I0CTaBH MUIIJbEHEe
y POKY OJl IET paJHMX JaHa OJl laHa J0CTaBJbamba yIo30peHha.

24 3P, ui. 16. Tau. 5.

25 Becna bunbuja, Yno3opeme 3alocieHOM Ha MOCTOojambe pa3jiora 3a 0TKa3 yroBopa
0 pajay, OCHOBHE OJIMKE MHCTHTYA U JUJIeMe Y IpuMeHH, [Ipaso u npuspeda, 6p. 1-3/2013,
ctp.135-136.
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KOjI/I 3a110CJICHHU UMa aa Cce I/I3jaCHI/I Ha HAaBOJC U3 YIIO30pCH:a - 8 JaHa O
JaHa 1oCTaBJbamba.

5. Opranu3oBame CHHIAMKATA 3aM0CJIEHUX U
NpaBa CHHAUKAJHUX NMPeICTABHUKA

Ilonazehu ox 3aKoHOM OTpenesHLEHOT 3HAUCHa MojMa CHHAWKATA, a
pajau ocTBapHBama OCHOBHUX IIPETIIOCTABKH 32 HHETOB Paji, 3aKOH 0 pazy y
maBu XIX-Opranuzaiuje 3an0CICHUX U [TOCII0IaBala, caJipKu KOHKPETHE
oipende o IeNoBamy CHHINKATA.

5.1. Opeanu3zosarve cunouxama 3an0CieHux

3anociaeHy NPUCTYIa CHHIWKATy MOTIHCHUBAKBEM NIPUCTYIIHHIIE,
a TocyIoAaBaIl je My’kaH Ja 3alloCiICHOM KOjH je YjlaH CHHAWKaTa Ha UMe
CHUHJMKAJIHE YJlaHapUHE OJ0Wje M3HOC OF] 3apajic Ha OCHOBY HETOBE
MMCMEHE U3jaBe M Ja Taj U3HOC YIUIaTH Ha OAroBapajyhu pauyH cHHIMKATA.
CuHaMKar je nyXaH Ja JOCTAaBH IOCIOAABIy aKT O YIHUCY Yy perucrap
CHHJIMKATa U OJITyKY 0 M300py Mpe/ICeIHNKA 1 YJIaHOBA OpraHa CHHIMKATa,
y POKY OZ OcaM JiaHa oJ] laHa JO0CTaBJbamba aKkTa O YIUCYy CHUHIHMKATa Y
perucTap, OJHOCHO 0/ AaHa U300pa opraHa cuHankaTa’*. OBaKBO 3aKOHCKO
[IPONHUCHUBAKE IITUTU U IOCJIOJABLA U CHHIMKAJIHY OpPraHU3aulujy Ol
eBEHTYaJHUX MpOIycTa y MelycoOOHOM KOMYHHUIMpamy, jep AOCTaBOM
HaBeIeHUX JIOKyMeHaTa, KOHKPETHA CHHAMKAIHA OpraHu3aluje Jerainsyje
CBOj€ JIEJIOBAKE KOJI ITOCIIOABLA U JIeJIerupa KOHKPETHA JIMLa 32 KOHTaKT
ca nocionasiem?’. CHHAMKAT ©Ma PaBo 1a Oyje 00aBEUITeH O CTpaHe
[IOCJIOJIAaBLA O €KOHOMCKMM M paJHO-COIMjaTHUM MUTAalkUMa O 3Havaja
3a I0JI0XKaj 3aM0CICHUX, OJHOCHO YJIaHOBA CHHIMKATa’®. 3aKOHOM O paay
MPEU3NpaHo je muTame 00e30ehBama TEXHUYKO-TIPOCTOPHUX YCIOBa 32
pan cunaukara: [locinonasan je qyskaH a CHHAMKATY KOjU OKYTLJba 3all0CIIeHe
KO mocjoaaBia o0e30eau TEeXHUYKO-IPOCTOPHE YCIIOBE y CKJIaly ca
MIPOCTOPHUM U (PHHAHCH]CKUM MOTyhHOCTHMA, Kao U Ja My OMOTYhH TPUCTYTT
nojanyMMa U uHQGoOpMaIujaMa HEOXOAHUM 3a 00aBJbakhe CHHIMKAIHUX
akTuBHOCTH®. PaHM]ja 3aKoHCKa onpeada riaacuia je “rmocioasall je 1yXaH
Jla CHHAMKATy 00e30e11 TEXHUUKO-IIPOCTOPHE YCIOBE U MPUCTY IOJAMa
1 nHpOpMaIjaMa HEONXOAHUM 3a 00aBJbarbe CHHINKATHUX aKTHBHOCTH, TE
ce y HOBUM ojipeidaMa MOXKe YOUUTH MPELU3HOCT, Tj. ROCI00A8aY je OVIHCAH

26 3P, un. 207-208.

27 Octoja MunucasibeBuh-XXesbko Anbanese: Komenmap 3axona o pady, beorpan,
2005, cTp. 286.

28 3P, uii. 209.

29 3P, um. 210.cT.1 .
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0a cuHOuKamy Koju OKYN/bd 3anocjiene Koo nociooasyd, Kao u “orpaaa’
KOje TIOCJIO/IaBIy YMamyjy IpoNucaHy 00aBe3y — YMECTO Jia je OyocaH Od
00e30edu npucmyn no0ayuMa 1 UHGOPMAyUjama HeOnX0OHUM 3a 00A6baArbe
CUHOUKATHUX AKMUGHOCMU, CaJla HICTUMA Tpeba camo 1ia omoeyhu npucmyn
U TO Y CKAAOY €A RPOCMOPHUM U PUuHaAHCUjcKum mocyhinocmuma.

Onpen6eunanosa211.-214. ypehyjy mpaBa CHHANKATHUX IIPEICTABHUKA,
a oxpenode wianosa 218-220 ypelyjy penpe3eHTaTUBHOCT CHH/IMKATa. 3aKOH
0 pany je IeTaJbHO peryanucao yTBphuBame pernpe3eHTaTUBHOCTH CHHIMKATA,
TayHMje ogpendama wi. 223-225 ypeljeH je opran HauiexkaH 3a yTBphuBame
peNpe3eHTaTUBHOCTH, & 3aXTEB 32 yTBpPhUBamE PElpPEe3CHTATHBHOCTH H
MOCTYTAK T0 3aXTeBY ypeheH je onpendama ui. 226-232. [IpeucnutuBame
yTBpl)eHe pernpe3eHTAaTUBHOCTH CHHIMKATA MPOMUCAHO je oapeadama ui.
233-237, mox onpende wi. 238.-239 ypehyjy mpaBHy U MOCIOBHY CITOCOOHOCT
CHHJIMKATa M yIpYKemba MocioaBala

HeraruBHe cTpane CHHAMKAIHOT IUTypajin3Ma 1 T3B. OUpOKpaTH3anuja
CUHJMKaTa ¥ OTyhHBame PYKOBOJICTBA OJf MHTEpECa WIAHCTBA j€ JIYKHU
nepuon Ha ynapy crpyune’® u mmupe jaBoctu’. OTyna u3sMeHe oapeadu
KOje peryiuuly npaBa CHHANKaJIHUX IPEACTaBHUKA HUCY One n3HeHaheme
(Bpeme he moka3zatu ga au cy u3MeHe Ouie nesnoTBopHe). Tako je wi. 211
3P. ct. 1 mpernu3upaHo ga ce KOJIEKTUBHUM yTOBOPOM HITH CTIOPa3yMOM
n3mel)y nocnopaBa ¥ CHHANKATA KOJ MOCI0aBLa, MOKE YTBPAUTH ITPABO Ha
riaheHo 0/ICyCTBO MPEICTABHUKY CUHIMKATA, Pajik 00aBJbambha CHHINKAITHE
(dbyHKIIHje, cpa3MepHO Opojy wiaHoBa cuHamKara. IIpaBo Ha 40 maahenmx
YacoBa pajia MECEYHO aKo CHHIMKAT nMa HajMambe 200 41aHoBa U 110 je/iaH yac
MeceyHo 3a cBakux cienehnx 100 uganoBa; 0JHOCHO MPaBHO HA CPa3MEPHO
Mame rTaheHnx 4yacoBa ako CHHAWKAT uMa Mame o 200 unaHoBa u3 CT. 2
HCTOT 4YjIaHa HUje N3MEHEHO, alli je M30pucaH CT. 3 KOju je npeasulao aa ce
KOJICKTUBHMM YT'OBOPOM WJIH CIIOPa3yMOM H3Mel)y mocioaBia 1 CHHANKATa

30 Bunern Bume: PamoBan PucranoBuh, JlocTojancTBO Ha pany y PemyOmumm
Cpbwuju, ctBapHoCT miu puxnuja, Paono u coyujarno npaso, 6p. 2/2012, ctp. 184-185,
Pajko Kocanosuh-Cama [laynosuh, ®unozoduja noctojancTBenor pana, Paono u coyujaino
npaso, 0p. 2/2013, ctp.135, Cenan Jamapesuh, Yiora cuaankara y ocTBapuBamy 3paBUX U
MpaBUYHUX YCIIOBA pana, Paono u coyujarno npaso, 6p. 1/2014, ctp. 42.

31 ,,Bohe cunamkara 3apalyjy n mo 2000 eBpa, mocrymHo Ha http:/www.blic.rs/
Vesti/Tema-Dana/437671/Vodje-sindikata-zaradjuju-i-po-2000-evra/print,  27.01.2014.
roaune; “Ponu me, Majko, 3a cuHAUKAIHOT Bohy”, moctymHo Ha http:/www.pressonline.
rs/plus/kolumne/319785/rodi-me-majko-za-sindikalnog-vodju.html, 16.07.2014. roguue,
“CuHaMKaJIHA apHHUja He OpaHHU pajHuKe”, TocTynHO Ha http://www.politika.rs/rubrike/
Tema-nedelje/Kriza-sindikata/Sindikalna-armija-ne-brani-radnike.lt. html, 12.05.2013.
rofuHe, “CUHIVKAIHU JIHICPU-OpaHUOIU paJHUKA UIH 00MYHH rentseeker-i?”, TOCTYITHO
Ha http://nikolaparun.wordpress.com/2014/01/31/sindikalni-lideri-branioci-radnika-ili-obicni-
rentseeker-i/, 31.01.2014. roguse.
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KOJI TIOCJIOZIaBI[a MOYKE YTBPAMTH Ja OBJIaIheHN MPECTaBHUK CHHIUKATA Y
MOTITYHOCTH Oy/e ocio0ol)eH o0aBIbama IMOCIOBa 32 KOje j€ 3aKJbydn0 YTOBOP
0 paxy. Y Be3u HaKHaJe 3apajie, CHHANKAIHY PEICTaBHUK KOjU OJICYCTBYje
ca pajgay CcKJiajy ca 3aKOHOM MMa IpaBoO Ha HAKHAy 3apajiec Koja He MOXe
OutH Beha ox1 lberoBe MpocevHe 3apajie y NpeTXOJHUX 12 Mecenu y cKiary
ca OIILITHM aKTOM H yTOBOPOM O Pajy*?, 0K je IPETXOIHO 3aKOHCKO PEIICHE
IJIACHJIO J1a MMa MPaBO Ha HaKHAAY 3apajiec HajMarme Yy BUCHHHU OIHOBHE
3apajie y CKJIaay ca OMIITHM aKTOM M YTOBOPOM O pajy

VY perynucamy 3alITHTE MOjeNavuX MpaBa 3aroCICHUX, 3HaYajHEe
HOBHMHE THYY C€ POKOBA Y KOME 3ar0CICH! MMa MPaBo Ja 3aTPaku CYICKY
3amtuty. Tako, ymecrto 90, 3amocjieHH MOXKe Ja MOKPEHE CIOop Ipen
HAJUICKHUM CYJIOM y POKy o 60 maHa o JaHa JOCTaBJbama pelieHma,
OJIHOCHO ca3Harba 3a MOBpeay mpaBa®, a Opucane cy oxpende OBOT 4iaHa
Koje cy mpeasubaiie na ce crop mpei HaJIeKHUM CYJIO0M MPaBOCHAXKHO
KOHYaBa y POKY OJ1 IIECT MECEIH O/ JaHa TOKPEeTama cropa. Y Be3H ca yJIoroMm
CHHJMKATa y OCTBApHBamby M 3alITHTH IOjeJMHAYHNX IIPaBa 3aIMOCICHHX,
HUje U3MEhEeHa HajBaKHMja oapenda’ KojoMm je yTBplheHo Ja 3aroCieHu,
OJIHOCHO NPE/ICTaBHUK CHHIMKATA YH]H j€ 3aMI0CJICHH YJIaH MOXKE JIa IIOKPEHE
CTIOp TIpe]T Ha/UIe)KHHUM CYIOM IPOTHB pelleha KOjuM je ToBpeleno mpaso
3aroC/ICHOT WIJIM Kaja je 3arocCiIieHH ca3Hao 3a MOBpeay MpaBa, ako ra
3anocieHu opnacTi. CHHIMKaJIHU IPEICTaBHUK KOjH je oapehen na 3actyna
3aI0CJICHOT Yy PaJHOM CIIOPY ca MOCJIOAABIEM Ipe] apOUTPOM WIIH CyJIOM
MMa MpaBo Ha m1aheHo oICyCTBO ca paja 3a BpeMe 3acTynama’.

5.2. Ilocebna 3auimuma 00 omkasa y2060pa o paoy

Jla Ou mpeicTaBHUIIN 3aIIOCICHUX MOTIIM HECMETaHO U 0e3 Tociienia
T0 CBOj PaJONIPABHU CTATyC Aa IPYXKajy 3aIUTHTY CBOJUM WJIAHOBUMA, 3aKOHOM
o pany je nponucana [loceOHa 3amTuTa 01 0TKa3a yrosopa o pany. Tako,
npema 4. 88. cT. 1. mociomaBar He MOXKe J1a OTKa)Ke YrOBOp O paay, HUTH
Ha IPYTd HAUWH J1a CTaBU Y HEMIOBOJbAH TOJIOKA]j 3aIOCICHOT 300T HerOBOT
cTaryca WM aKTUBHOCTH y CBOJCTBY IIPEJCTABHUKA 3aIIOCICHUX, YIAHCTBA
y CUHAMKATy WM yuyemha y CHHIMKAaJIHUM aKTUBHOCTHMA.

Onpende o moceOHOj 3alITUTH 0] 0TKa3a yroBopa o pajay 3Ha4jHO Cy
HoBenupaHe. Hanme, mpeMa paHujeM peliemy, IocaoAaBal Hije Morao Moxe
Jla OTKaXke YroBOp O paly, HUTHU Jla Ha APYTd HaYMH CTaBU y HEMOBOJbAH
TOJIOKA] TPEJICTAaBHHKA 3aI0CICHUX 32 BpeMe 00aBIbamba QPyHKIUje U TOIUHY
JaHa Mo MpecTaHKy (QyHKIHje, aKO MPEACTABHUK 3al0CICHUX MOCTYyIa Y

32 3P, un 214. ct. 1.
33 3P, um. 195.ct. 2.

34 3P, un. 195. ct. 1.
35 3P, um 213.
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CKJIaJy ca 3aKOHOM, OIIITHM aKTOM ¥ YyTOBOPOM O Pajly, M TO WIaHy caBeTa
3aII0CJICHUX M MTPEACTaBHUKY 3aII0CICHUX Y YIIPABHOM H HaI30pHOM 000pY
MOCJIO/IABIA; TPEJCETHUKY CHHIMKATA KOJI TIOCJIOIABIIa 1 UMCHOBAHOM HIIN
n3a0paHOM CHHIMKAJTHOM MPEICTaBHUKY, CEM aKO HaBEACHH MPEICTaBHUK
3aIl0CJICHHUX HE MOCTYTA Y CKJIaly ca 3aKOHOM, OIIITUM aKTOM H YTOBOPOM
0 paxy, KaJa je IOoCJoiaBall Morao Jja My OTKa)ke yroBop o pany. bpoj
CHH/JIMKAJHUX MPEJICTABHUKA KOjH CY Y)KUBAJHU OBY 3aIITUTY YyTBphHUBAO ce
KOJISKTUBHUM yTOBOPOM, OJJHOCHO CIIOPa3yMOM CHHJIMKAaTa Ca IOCIO0JaBLIEM,
3aBHCHO 07 Opoja 4iaHOBa CHHAMKATa KOJ MociofaBma. Takohe je Onio
MPOMHCAHO Ja TIOCIIOAaBAaIl MOXKE Y3 CarJlaCHOCT MUHUCTAPCTBA JIa OTKaXe
YTOBOP O pajy MpeACTaBHUKY 3aMOCICHUX KOjH j€ BHIIAK aKo MY je 00e30e110
OCTBapHUBambE paBa y CKJIaTy ca 3aKOHOM (IIpEeMeIITaj Ha APYTe MOCIIOBE,
paz Kom OpyTor MocjoAaBiia, MpekBaruduKanuja uin JoKkBanrudukammja,
HEIYHO pajJHO BpeMe alii He Kpahe of] MOoJIOBUHE ITyHOT pagHOT BpeMeHa 1
Apyre Mepe), a OH 0J0Hje M3MEHY YrOBOPEHHUX yCIIOBa PaJia, Tj. aHEKC YTOBOpa.

Buanmo na oBa 3amTuTa BUIIE HEje OMOTryheHa y mepruoay o roauHy
JlaHa 0 TPECTaHKy QyHKIIU]je, 1a HUCY peiBUl)eHn n3y3enu o HeMoryhHoCTH
OTKa3HMBamba yroBopa o pajy (HENOCTyIame Y CKIaay ca 3aKOHOM, OIIITUM
aKTOM W yTOBOPOM O pajy ¥ of01jamke aHeKca yroBopa o apAy), Te Ja je ucta
o0e30ehena Ha HaYMH J1a TOCIIOAABAI] HE MOXE J1a OTKa)Ke YTOBOp O pany,
HUATH Ha JPYTW HaYWH J1a CTaBH y HETIOBOJbAH MOJIOXKA] 3aI0CIIEHOT 300T
ETOBOT CTAaTyca WM aKTHUBHOCTH Y CBOJCTBY MpPEACTaBHHUKA 3aIIOCICHUX,
WIAHCTBA Y CHHAMKATY WK y4emha y CHHIMKAJIHAM aKTHBHOCTHMA, 0e3
npenu3rpama PyHKIHje KOjy 00aBJba MPEICTaBUK 3aI0CTICHIX U YTBp)UBamba
Opoja mpeacTaBHMKA 3aII0CICHNUX KOjH YKUBAjy TOCEOHY 3aIITUTH O 0TKa3a
yroBoOpa o pany.

Hajsehy HoBHHY y perynucamy noceOHe 3alITHTE 011 0TKa3a yroBopa o
pany, Mel)yTUM, IpecTBIba TPOMHUCUBAILE Od mepen 00KA3U8aArbd 0d OMKa3
Y2060pa 0 pady uiu Cmasmbare y Heno8obaH NON0NCA] 3ANOCIeHO2 HUje
MOCJIEANIIA FETOBOT CTAaTyCa MM aKTHBHOCTH y CBOjCTBY IIPEICTaBHUKA
3al0CTICHUX, YIAHCTBA y CHHJMKATy WJHM ydemha Yy CHHIWKAITHUM
AKTHBHOCTHMA je Ha NOCa00asyy.

Baxehum 3aKOHOM O MAPHUYHOM MOCTYIKY*® je MpOmucaHo aa je
JIy’KHOCT CTpaHKe Jia U3HEeCEe YMIHLEHUIIE M MPEIIOKH JOKa3e Ha KOjuMa
3aCHHMBA CBOj 3aXTEB MJIM KOJUM OCIIOpaBa HaBOJE M JJOKa3e MPOTUBHUKA, Y
CKJIaTy ca 3aKkoHOM. Jloka3uBame 00yXBaTa CBE YHIHEHUIIE KOje Cy Ba)kKHE
3a JOHOIICHE OIIyKe, a Cy OJIydyje Koju he ce mokas3m M3BECTH paau
yTBphuBama OuTHUX unbeHuIa’’. He mokasyjy ce YnmeHHIIE KOje je CTpaHKa
MpHU3HAJIA MpeI CyIOM Yy TOKY IapHHIIE, OJHOCHO YHI-ECHUIIE KOje HUje

36 “Cmyx6enu rmacauk PC”, 6p. 72/2011 u 55/2014, name y Tekcty u'y ¢pycuorama 3I1I1.
37 3IIII, uin. 228-229.
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ocriopuiia. Cyz MOXKe J1a OJUTY4H Ja ce JJOKa3yjy U IPU3HATE YNHHCHHUIIE aKO
cMaTpa Jia CTpPaHKa lbUXOBUM MPH3HAHEM HJIE 32 THM J1a PACTIONANKE 3aXTECBOM
KojuM He Moxe pacnionaratu. Cyx he, y3umajyhu y 003up cBe OKOJTHOCTH,
Jla OIleHM Aa Ju he Ja y3Me 3a MPU3HATY WK OCHOpPEHY YHILECHUIY KOjy
je cTpaHKa MpBO MPHU3HAJA, a MOCJe MOTIMYHO WU ASIUMHYHO OCITOPHIIA
WU OTpaHUYHIIA PU3HAHE JI0/IaBalkbeM JIPYTUX YhibeHuna. He nokasyjy
ce YMICHHUIIE Koje cy ommTenosHare®. 1Ito ce THyue TepeTa J0Ka3uBama,
pesieBaHTaH je wiaH 231 KojuM je mpomnucaHo cieaehe: ako cys Ha OCHOBY
M3BEJICHUX JIOKa3a He MIKE ca CHUTYpHOIINY Ja yTBPAX HEKY YHEbCHUILY, O
MOCTOjarby UNbCHUIIC TPUMeHMTe TpaBuia 0 TepeTy JA0Ka3uBama. CTpaHka
KOja TBpAH /12 ©Ma HEKO MTPaBo, CHOCH TEPET JOKa3uBamha YHHEHUIE KOoja je
OWTHA 332 HACTAHAK MJIM OCTBAPHUBAIEC ITPABa, aKO 3aKOHOM HHjE JApyTravuje
nponucano. CTpaHka Koja OCTiopaBa MOCTOjamk-¢ HEKOT TIpaBa, CHOCH TEPET
JIOKa3MBama YMbEHUIIE KOja je CIpevniia HacTaHaK MJIM OCTBAPHBAME MTPaBa
WJIM yCIIeA KOje je IPpaBo MpecTalio Ja HOCTOjH, aKO 3aKOHOM HUje ApyTaunje
nponucano. [IpaBuio actori incumbit probation, OTHOCHO TIPaBUJIO 1A je Y
CTIOpY TepeT JO0Ka3uBamba, OCUM M3y3eTKa, Ha TYKHOILY, OWJIO je T03HATO
jour y Pumckom mpaBy®.

VY ckiany ca meljyHapomHUM WHTEHIIMjaMa, UaKO TO MPEJCTaBIba
M3y3eTaK O]l OIIITET MPaBUIIA, HJIE]y O TOCTaBJbaby TepeTa JOKa3HBamba Kako
jy je onpenenuo un 188. ct. 1 3P, na je TepeT goka3uBama Ha TOCIO/IABILY -
TYKCHOM, TPUXBATAjy HAjIIPE AHTUIUCKPUMUHAIMOHH 3aKOHU. [IpBO, KPOBHH
3aKOH- 3aKOH O 3a0paHu TUCKpHMHHanHje*’, y cBoM wiany 45 Koju HoCH
Ha3WB ,,[IpAaBUJIA O TEPETY JI0OKa3UBamba ™ Mponucyje: AKo je Cya yTBPIUO Ja
je U3BpILEHA paba HeocpeHe TUCKPUMHHALM]E WK je TO Mely cTpankama
HECIOPHO, TYKEHH CE HE MOKE OCTIO0O0IUTH O] OITOBOPHOCTH JIOKA3UBAHEM
Jla HUje KPHB. YKOJIMKO Ty KHJIAll YYHHH BEPOBATHHUM JIa j Ty KEHH H3BPIINO
aKT IUCKPUMMHALIM]E, TEPET JOKA3UBambha 1a ycle | TOT akTa Hije JIOILUIO 110
MOBpeEJie Havelna jeJIHAKOCTH, OJHOCHO Hauella jeJ[HaAKUX MpaBa u obaBe3a
cHOcH TyxeHH. Takolje, mocebaH wiiaH 1oy Ha3uBoM ,, [ IpeTrnocTaBka KpuBHUIIE
¥ TEpeT JOKa3MBama™ CaJpXu U 3aKOH O paBHONIPABHOCTH 1oJioBa*.

HakoHn mTo cy perieme no KoMe je TepeT JA0Ka3uBamba Ha TY>KEHOM,
Mpey3ey HOBUjH HAIIMOHAHU MPOIHCH O 3a0paHu AUCKpUMUHAIN]jE, Y
CKJIa/ly ca HaueJIoM XyMaHH3all¥je paJHoT paBa u HaueJIoM favor laborem,
OBaj JOKa3HM MOCTYMNaK npeaBuleH je n oapendama 3akoHa O CIpevyaBamby

38 3IIII, un. 230.

39 Oopan Cranojesuh, Pumcko npaso, beorpan, 2010, ctp.160.

40 “Cnyx06enu riacauk PC”, op. 22/09.

41 “Cnyx06enu rnacaux PC”, 6p.104/09, u. 49. c1. 2. ,,AK0 je y TOKY MOCTYIIKa Ty KHJIall
YUYUHHO BEPOBATHUM [1a J€ U3BPLICH aKT AUCKPUMUHAILIM]E 110 OCHOBY I10J1a, TEPET JOKA3HUBaba

Jla ycJIe TOT aKTa HHje JIOLUIO 10 MOBPEAE Hauenla jeIHaKOCTH, OTHOCHO Havesa jeAHAKUX
mpaBa 1 00aBe3a, CHOCH Ty KEHHU .
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3nocTaBibarba Ha pany*”?. 3C3P je mpenBuaeo mocebaH 3aKOHCKU* MmO
Ha3WBOM ,,T€PET JAOKA3WBamka y CYJCKOM MOCTYNKY" KOJUM je TPOIHUCa0
cienehe: Ako je y TOKY MOCTYIIKa TY>KHJIall YYUHHO BEPOBATHHUM Jia je
H3BPILEHO 3JI0CTaBJbakbe, TEPET AOKa3MBamka Aa HUje OMII0 MOoHalIama Koje
MIPE/ICTaBJha 3JI0CTABIJbAA j& Ha TTOCIOAABITY.

OcuM ozcTymnama O OIIITET MpaBUiia O TEPETY AOKa3WBama acto-
ri incumbit probation, u3y3eTak TPIH U NPaBUIO affirmanti incumbit pro-
batio, non neganti Koje 3Ha4n a CTpaHKa HE MOXKE JOKAa3UBAaTH HETaTHBY
yumeHuIly. [locnomasall kao TyxeHU MOpa JIOKa3aTH 0d OMKA3 Y2080pa O
paody uiu cmasmarbe y HenogobaH NOJONCA] 3anociienHoe Huje nocieouya
be20602 cmamyca unu akmusnocmy (AW U3 IpyTHX IpUMepa: 1a Huje OUio
3JI0CTaBJbamka, JIa HUje OUJI0 AUCKpPUMUHAIIH]E...).

YTunaj aHTUIUCKPUMHIHAITMOHHX 3aKOHA Ha 3aKOH O pajy, eBUIACHTaH
je Hajpe y oapeadamMa Koje perysuiny 3abpany TUCKPUMHUHAIIH]E Ha pagy*.
Hauwme, onpendama unana 23 Ouio je MpONUCAaHO Jia JIMIE KOje TPaku
3arocieme, Ka0 W 3all0CIIeHH, MOXKEe y CIIydajeBIMa JAUCKpUMaIdje 1a
MOKpEHE TpeJ HaJJIGKHUM CYJIOM MOCTYMAaK 32 HAKHAAY IITETe, Y CKIamy
ca 3akoHoM. Cazia je U3pUUKTO YTBPHEHO 1a HABEACHO JIMLE MOKE J1a IIOKPEHE
TIpeJT HaJUIKHUM CyJIOM MTOCTYTIaK 33 HAKHAy IITETE U TO OJ] IOCJIO/IaBIa, a
U3PUIHTO je yTBpheHo u ciemehe: ako je y TOKY MOCTYIIKA TYKIJIAI] Yy IHHUO
BEpOBATHHUM JIa je TUCKPUMHUHAIMja U3BpIICHA, TEPET JOKa3MBarba Ja HHje
OUJI0 MoHAIIaka Koje MPeICTaBIba JUCKPUMHUHAIIN]Y je Ha TYKEHOM™®,

5.3. Ynoza cunouxkama y 3amumumu nojeounaunux
npaea 3anocienHux npema oopeddama 3aKona
0 CHpeuasarsy 310CMas.barmba Ha pady

JloHomeweM 3akoHa O CIpedyaBamy 3JI0CTaBJbarba Ha Paay U IO
noHoey [IpaBuaHIKa 0 MpaBUIMMa MOHAIIAHA MOCIOAABIA U 3aIIOCIICHUX,
y BE3H ca IPEBEHIIM]OM H 3aIITHTOM OJ1 3JI0CTaBJbama Ha paay*® y PemyOmunn
CpOuju cy ce CTBOPHMIIM YCJIOBHM 3a ONEpallMOHAIU3ALHU]jy 3aIITUTE O]
MOOWHTa. Y CTPYYHO] jaBHOCTH ITOCTOjaja je AriieMa Ja ik MOOMHT Tpeda
na Oyne mpeaMeT moceOHOT 3aKOHA UM j€ IOBOJHHO MHKOPIIOPUPATH Ta y
3akoH o pany. [IpeaHoct moceOGHOr 3aKOHA je TOJU3AHE CBECTH O CUCTEMCKO]
IITETHOCTH MOOWHTA U KaKIbHBOCTH, KA0 U O HEOIXOIHOCTH IPEBEHTUBE

42 “Cayx6enu rnmacauk PC”, 6p. 36/10, nasse y Texcty u 'y ¢pycnora 3C3P.

43 3C3P, yn. 31

44 3P, un. 18-23.

45 Bunetu Bumie: Becna bun6uja, YTunaj aHTH IMCKpUMHHALIMOHUX 3aKOHA HAa 3aKOH
o pany, IIpasnu ugpopmamop, 6p. 11/2014, ctp. 38-42.

46 ,,Cnyx06enu rnmacauk PC*, 6p. 62/2010.
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Koja Ou mpeaynpeania oBy 10jaBy M yHesa pell y o0sacT Beoma nopemeheHnx
pamHOIpaBHUX ogHOCAY,

Panu 3amrure mojeJMHAYHUX TpaBa 3aloOCICHUX, HajBaXKHHUja je
moryhHocT npeasulena onpendama 4. 13 3C3P koja perynuiie nokperame
MOCTYTIKA 3a 3alITHTY O]l 3JI0CTaBJbama KoJ mocioxasna. Hamwme, ako ce
3a 37I0CTaBJbaE HE TEPETH OITOBOPHO JIMIE Y IPABHOM JIUITY, OJHOCHO
MOCJIO/IaBal] ca CBOjCTBOM (DU3MYKOT JIMIIAa IPABO JIa MOJHECE 00Pa3IIOKECHN
3aXTeB 3a MOKPETame MOCTYIKA 33 3aIUTUTY OJ1 3JI0CTABJbaba HETIOCPEIHO
TOM JIMILY, TOPEJ] CaMOT 3aIlOCIICHOT, KOjH CMaTpa J1a j€ U3JI0KEH 3JI0CTaBIbarby
UMa U npeoCmasHUK CUHOUKAMA, Y3 NUCMEHY CA2AACHOCM 3aN0CIeH02 KOju
cMampa 0a_je u3nodlcet 310Cmasbarsy™.

[lopen Tora, ypehyjyhu nmpaBa, o6aBe3e 1 0OATOBOPHOCTH MOCIIOAABIIA,
onpendama wi. 7. ct. 2 3C3P je mpomucaHo Aa je mocaonaBail 1y’KaH 1a, y by
Mperno3HaBama, MPEBeHIINje U ClipeyaBama 3J0CTaBJbakba, CIIPOBOIN MEPE
o0aBelITaBamka 1 0CIOco0/baBaba 3a0CICHUX U IbMXOBUX ITPEACTAaBHUKA /1a
MIPETIo3Hajy y3pOoKe, 00JMKE U TIOCTICIHIIC BPIICHa 3JI0CTaBJhamka, a 00aBesa
MoCJI0aBIa Ja OMOryhu CHHIMKATUMa Jla CBOjUM yuernheM J1ajy JOIMPUHOC
y ocriocoOJbaBamy M paay Ha MPEBEHLHUjU U CIIpeuaBamby 3JI0CTaBJbamba,
nponucana je u [IpaBMITHIKOM O MpaBMIIMMa IOHAIIAaKka MOCIOAaBIa U
3aM0CIICHHX, Y BE3H Ca MPEBEHIIN]jOM U 3aIITHTOM OJf 3JI0CTaBJbambha Ha paay™.

6. 3ak/pyuak

,»3ABUCHOCT"’ paJIHHKA IpeMa MOCIIO0AABIY Y IPOLECY pajia je TUIIHIHA
U KapaKTEepPUCTUYHA 32 PaJHOIPABHHU OAHOC. YoIITe, cyOopAHHaLHja je
MIPU3HATO MPABHO 00ENeXje paJHOT OHOCA W 3HAYM NMPABHY M €KOHOMCKY
noapeheHocT (3aBUCHOCT) paIHUKa IOCIOAABILY Y pafHOM ofHocy. ExoHOMCKa
noapelheHoCT 3a10CIEHNX Y PaJJHOM OHOCY IPOM3HIIA3H U3 YNILCHHLIE 14 je
3aIl0CJICHH €KOHOMCKH 3aBHCTAH O] pa/IHOT OJHOCA, a IpaBHa noapehenoct
je moppeheHocT 3amociaeHuX y U3BpIIABaky paja, y CMHUCIY noapehenoctn
pagHUKa BIIACTH TOCIOAAaBUA y H3BpILIABaWkYy HAJora, WHCTPYKIHja
MIOCJIOAABIIA, TOAPE)eHOCT TUCHUILTNHY paJjia, KOHTPOJIHU U3BpIIABaha pajia
u np>.

47 Onra Kuhanosuh, Komenmap 3axona o cnpeuasarsy snocmasmarea na paoy, n3aaBad
ConwnjarHo-exoHOMcH caBeT Pemyonuke Cpouje, beorpan, 2011, ctp. 16.

48 Ilpema MCTOM WIaHy, UCTO MPaBO Ja MOJHECY 3aXTEB, y3 MHCMEHY CArJlaCHOCT
3aI10CICHOT KOjU CMaTpa Ja je U3JI0KEH 3JI0CTaBJbatby UMajy M JIMIE HAIJISKHO 3a ITOCIIOBE
0e30e1HOCTH | 3[paBJba Ha pajy, IPEACTaBHUK 3aMOCICHHUX 32 0€30eJHOCT U 37paBJbe Ha
pany uiau ondop 3a 6e30eJHOCT U 3/IpaBJbe Ha paly

49 IlpaBMIHUK O IpaBUJIMMa IOHAIllalka IOCJIOJABLIA U 3aIlOCICHUX, Y BE3U ca
MPEBEHIIMjOM H 3alITUTOM OJf 3JI0CTaBJbatba Ha paxy, wi. 10. ct. 1. Tau. 1.

50 Bwuperu Bume, ['opan O6panosuh, Cinobonanka Kosauesuh Ilepuh, CyGopaunamnuja
¥ IUCHUIUTHHCKA BIACT MocioAaBua, [lpaso u npuepeda, op. 7-9/2014, ctp. 491.
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Crnobona yapy KrBama y KOPUCT 3aI0CICHIX TIOMaKe Jla C€ HCIPaBU
HEpPaBHOTE)KA CHAre Ha TPJKUILTY paja U KJbydHa je 38 MUPHY KOCT3UCTEHLU]Y
3amociieHux u nocionasana’’. Cuaaukaru 6u Tpebasio 1a uMajy IajaeKko
3HAYajHH]y YIIOTY, KaKO y TIPOIIECY JOHOIIEHa MPOITHCa, Hajipe 3aKOHA O paay
Y IPYTHX IPOIKUca U3 CBeTa paja (Hp. 3aKOH O MTPAjKy), TAKO U KaCHUje Y
BUX0BOj mpuMeHn. OBa yrnora cuHaukara y Permyonunu CpOuju n3ocrana
j€ Yy KIJby YHOM MOMEHTY - MOMEHTY JIOHOLIEHa, OAHOCHO HOBEJINpamha 3aKOH
0 pany TokoM 2014. ronune. Bumie ox Tora na v cy ©3MeHaMa U AOIMyHaMa
3aKOHCKHX OJIpeION YKUHYTE WA CMambeHe TPUBIIIETHje CHHANKAINX Boha
WA Cy WUCTe AOOMIE eMUTEeT ,,ACTOPHjCKe™, 1a JIN Cy CUHANKATHA AOOMIH
3HAYajHU]y YJIOTY Y 3alITUTHU [OjeJUHAYHUX WM KOJIEKTUBHUX HHTEpeca pa-
JIUKa, 1a JIU je TIocliofaBal y o0aBesu 1a HHOOPMHUIIIE CHHANKAT O TI0jeTUHUM
MUTakUMa KOja YTUUY Ha IpaBa 3aloCiIeHHX 110 OCHOBY paja WUilM je, MakK,
Iy’KaH A2 y UCTOj CTBAPH 3aTPa)kl MUIJbEHE CUHINKATA, KOje IocIe UMa
o0aBe3y J1a yCBOj! UITH CaMO Pa3MOTpH, 3a0pHbaBa YHHEHUIA 1a CHHANKATH
kojux y CpOuju nMa BHIIIE HETO UKa/l, HUCY YCIIETH 1a € 030MIBHO JIOUPajy
y J1aTOj CUTYyaIlHjH.

C npaBoMm ce yka3yje Aa je OCHOBHA HEraTHBHA CTpaHa CUHIMKAIHOT
mrypasnusMa y Penmyonunn CpOuju, yMameme YKYITHe CHHIyKaiTHe MOhu
1 IIpeMa CII0Jba - IPeMa MOoCI0AaBIUMa U APKABH KPO3 MaprUHAIN30BABE
COLIMjaJTHOT TUjaJiora U KOJIEKTUBHOT IIPEroBapama, U IpemMa yHyTpa - mpeMa
COTCTBEHOM wiIaHCTBY>2. OnpaBaana je, ctora, 60jasaH 1a HACTaBaK epo3uje
T'YCTHHE CHHJIMKAaTa MOXKE JTOBECTH JI0 CUTYaIlHje y K0joj Mory mohu 1o
pyOa HecTaHKa, a ako (hopMaIHO HE HECTaHYy, OH/Ia 10 TYOuTKa OMII0 KaKBOT
3Ha4ajHUjer yTruiaja. KOHTpanpoayKTHBHO 3a peryTalnjy CHHAUKATa Cy U
bUXOB [OJUTUYKY AHT'AKMaH U BUJJBUBO WIIM Mamkhe BUIJBBO CaBE3HUILTBO
ca MOJUTUYKHUM NapTHjama.

Henyje na je 3a OCHa)KMBabe CHHIMKATa MHOTO IIPHJIMKA IPOITY I TEHO.
Mehytum, cuHIUKaTH MOpajy poHahu HOBe ITUJbEBE, HOBE METOJIE, HOBE Ca-
BE3HHKE... U IPEOKPEHYTH HETaTUBHE TPEHI0BE, AJIU OBA]j IIYT Y CBOjY KOPHCT.
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The role of the union with protection of the individual employees’
rights according to the amendments and additions of the Labour law

Summary

The last amendments and additions of the Labour Law, from July 2014,
did not consider conceptual defining of the union: the union is considered
to be an independent and democratic organisation of the employees which
they join voluntarily in order to be represented, presented and to have their
professional, working, economic, social, cultural and other interests improved
and protected. Although being the key social partner of the state and the em-
ployers when discussing the employees’ rights, the unions have concentrated
on the political agenda rather than on the economic and social interests of
the employees. It is an understatement to say that the credibility of the union
movement has been seriously weakened which is something they have caused
themselves by their inadaptability, detachment from the employees and by
being inert.

Besides the stipulation defining the term of the union, other stipulations
of principle character, defining the right of the employees on joining in the
union and the obligation of the employer to ask for the opinion of the union
in cases defined by the Law, have not been changed either. Concerning the
specific obligations of the employer to ask for the union’s opinion in cases
specified by the Law, certain legislative solutions have undergone some chan-
ges, whereas some remained unchanged.

The topic of this paper is the role of the union with the protection of
the individual employees’ rights according to the amendments and additions
of the Labour Law from July.

Keywords: union, opinion, protection of the employees’ rights, em-
ployer, employee.
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buwana /looow, cmyoenm dokmopckux cmyouja CrpyyHn ynaHak*
Ipasnu gpaxynmem, Ynusepzumem y Kpaeyjesyy

UDK: 349.22:331.221.2

HITA (HH)JE MUHYJIH PA/]?

Ancmpaxm: Cmynarem Ha crnacy 3aKona o usmeHama u OOnyHamda
3axona o paoy (“Cn. I'nacnux PC”, op. 75/2014) mera ce nauun
obpauyna ysehare 3apade no 0OCHO8Y 8peMeHA NPOBEOCHO2 HA pady,
M386. ,, MUHYI02 paoa’, i mo maxo wmo caod 3an0CcieHu UmMa npaso Ha
yeehany 3apady 3a Mumyu pao 3a c6axy nyHy 200UHy paod 0CmeapeHy
Y PAOHOM OOHOCY CAMO KOO aKmyeHoz nocio0asyda.

Paou uzjeonauasarva paonux npasa, yceojenu cy u 3axom o donynama
3axona o niamama y OpaicagHuM opeanuma u jagHum ciyscoama
u 3axkon 0 usmenama u 0onynama 3aKoHa o NAAMAMa OPHCABHUX
cayacoenura u namewmenuxa (“Cn. Inacnux PC”, op. 99/2014 — 06a
3aKona). Y ckaady ca 08um nponucuUmMa, MUHYIU pao ce maxohe gesyje
camo 3a epeme nNposedeHo Ha paody Koo aKmyeaHo2 noci00asyd.

Hasedenum uzmenama paonoz 3aKoOH00A8CMEA NPAKMUUHO Ce Metba
docadauirbe 3naverbe UHCIUmMyma Muhyio2 paod, jep ce oH suuie
He ge3yje 3a YKYNHO PAOHO UCKYCMEO 3anocienoe. Y eesu ca mum,
Y 060M paody ce ananuzupa Koje 3Hauere u CaopICury OaHac uma
L, MUHYIU pad*’, Koje ¢y CAUYHOCMU U pasiuKe uzmely MuHynoz paoa
U HeKUX Opy2ux paoHo-npasHux uncmumyma, Aymop ce oceéphe u na
numaree 0a u ce U Ha KOju HAYuH NpeomMemnum U3MeHama paoHoe
3aKOHO0ascmea nospehyjy Haweno 3abpame noepamuoe oejcmea
3AKOHA, JeOHAKOCMU U CIMeYeHUX UMOBUHCKUX NPABA 3aNOCACHUX.

Kwyune peuu: mununu pao, jyounapra Hazpaoa, no8pamHo oejcmeo,
CMeyeHo npaso.

biljanadodos@gmail.com
* Pao npummen: 18.11.2014.
Pao npuxseahen: 03.12.2014.
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1. YBox

MuHyIH pax YBOAM C€ y HAIll TPaBHU CHUCTEM IIPBU IIYT YCBajambeM
T3B. ,,pagauukor amanamana’ X XI na Ycras COPJ u3 1963. rogune, kojum
je outo mpomwucano Aa: ,,CBaKOM paJlHUKY Y OpraHU3aIUjH YIPYKEHOT pajia
MpuIaaa, CyrilacHO Hadely pacrofjefie mpemMa MUHYIIOM paay, OCOOHHU
JOXOJIaK pa3MjepHO pe3yiTaThuMa pajia U ’eroBoM 0COOHOM JOIPHHOCY,
yCIjexy W pa3Bojy OpraHu3alije KOju je 1a0 CBOjJUM YKYITHUM, TeKyhum u
MUHYJIHM PajJioM Yy 10j'*. ¥ pagHO 3aKOHOIABCTBO OBaj HHCTUTYT CE YBOIU
1976. ronune, ycBajameM 3aKoHa O YAPYKEHOM paay?, jeHOT Off CHCTEMCKHIX
3aKOHAa KOjU j€ MpaTHO TaJalllbe IPOMEHE JPYIITBEHO-EKOHOMCKOT,
MPOU3BOIHOT U MOJIUTUYKOT CUCTEMA.

Cama ujieja 0 MUHYJIOM pajay MOTHAYE jOII U3 MPEAMapKCUCTHIKE
MOJTUTHYKE EKOHOMHU]€E®, aJTi Ce 3Ha4ajHO Pa3BHja TEK Y OKBUPY MAPKCUCTHUKE
€KOHOMCKE MUCIIH M Pa3JIMKOBaha JKUBOT pajiay TeKyheM mporecy mpou3Bobhe
yIoTpeOHUX BPETHOCTH M MUHYJIOT pajia Kao onpeameheHor o01uka ;KuBOr
pama y Hekoj ymorpebnoj BpeaHoctu’. aeja o yBohemy MUHYIIOT paja y
HaIlle paJHO 3aKOHOAABCTBO npunucyje ce Enxpapny Kapneswy, Tanammem
wiany [Ipeacennumrsa COPJ: , ITox mojMoM MUHYITH pajy OBJiC IOMEHYTOM
CMUCITY TTOJIpa3yMeBaM OHaj JIE0 BPEIHOCTH CTBOPEHE PATHUKOBHM PAJIOM
KOJU HE yJla3u Y HETrOB JIMYHU JJOXOJIAK, HETO Ce MOJIPYLITBIbYjE M Ka0 TaKaB
CITy>KH OWJIO 32 aKyMyJallujy, OJJHOCHO Kao JPYIITBEHH KaIllUTall, OMJIo 3a
3ajeIHNYKY WM OMIITY JIPYIITBEHY MOTPOIIKY Pa3HUX BpCTa...”

1 Haseneno npema: B. Xopsat, Munyiu pad y eKOHOMCKOM U NPAGHOM CUCTEMY,
Exonomcku nuncTHTYT, 3arped 1971., ctp. 1

2 YyaHoMm 2. 3aKOHa O YAPYXKCHOM paiy, u3mely ocTajor je OUIo MPOIUCAaHO 1a
OCHOBY COIMjAJIUCTUYKOT CAMOYIIPABHOT yIPYKEHOT pajia YnHH u: ,,CaMOyIpaBHHU I10JI0Ka]
panHuKa, Koju 006e30elyje na paaHUK, ocTBapyjyhu mpaBo paja IpyMITBEHUM CPEICTBUMA,
pPaBHONpPABHO ca IPYrHMM paJHHIKMMa y YAPYXKEHOM pajay, y ogHochMMa MehycoOHe
[OBE3aHOCTH, 3aBUCHOCTH, OJITOBOPHOCTH U COJHIAPHOCTH, YIIPABJha PAJIOM U ITOCIOBAHEM
opraHusaluje yapyKeHor paja y Kojoj paju U opraHusaiuja y Koje yaApyKyje paa i CpecTBa;
c11060/1HO TIpey3rMa obaBe3e CaMOYIPaBHUM CIIOpa3yMHMa U JOTOBOpHMA O OCHOBaMa
IJIAHOBA U JIPYTUM CaMOYIIPaBUTE CIIOPa3yMHUMa H IPYIITBEHUM J[OrOBOPHMA; OCTBApYje CBOj
JIMYHU, 33j€HUYKH U IPYIITBEHH MaTEPUjaIHd U MOPAJIHA MHTEPEC U MPABO 12 KOPUCTH
pe3yirare cBor Tekyher u MHHYJIOT pajia 1 TEKOBHHE OITILITET MATCPHjaIHOT U APYILITBEHOT
HanpeTka; 3amrnhyje u yHanpelyje conujaaucTniyke caBuHy NpaBHE OJHOCE; ycaBpllaBa
CBOj€ paJiHe U Ipyre CroCOOHOCTH M pa3BHja ce Kao LEJIOBHUTA CTBapaiauka IHYHOCT  (3aKOH
0 YIpYKEHOM pany, ,,Ciyx0enu Becauk COPJ“ 6p. 53/1976, http://www.slvesnik.com.mk/
Issues/B87E07C6FB584B0OBIFAD65SE4A112A8D9.pdf)

3 Bugn. JI. Hamwuh, b. bourkosuh, Munyau pao, Panauyka mrammna, beorpanx 1975., ctp. 14

4 Bua. B. Xopgar, op.cit.,ctp. 1

5 E.Kappesm, lpasyu pazsoja noiumuykoe cucmema Coyujanucmuykoe camoynpasvarsd,
Komynwucr beorpax 1977., ctp. 12
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[lonazehu on npymrBeHe CBOjHHE Kao JOMHUHAHTHOT CBOJUHCKOT
00NMKa y Talalliie BpeMe caMOyIpaBJbarha U APYIITBEHOT KapakTepa paja,
ujeja o rahamwy MUHYIIOT pajia je n3pakaBaja KIacHU KapaKTep TaJallbiX
JIPYLITBEHO-ITPOM3BOJHUX OAHOCA, Cajasia je paJHHuKa ca pe3yJTaTuMa
BeroBor pazaa. [lonpymTeiraBame MUHYIIOT pajia CMaTpaHo je 00jeKTHBHOM
HY>XKHOIThy Koja je Omia y MHTepecy APYIITBA y MECIHHU U 110jeTMHATHOT
pagHHKA Yy YAPYKEHOM paay. MUHYIHM paJioM Cy paJHUIU 3ajelHUYKH
yIpaBJbalid jep je OH: ,,...ACTOBPEMEHO M MaTepHjaJiHa OCHOBA jeJHAKHX
JUYHHX [IpaBa paJHUKa U YOBEKAa M OCHOBA H-ETOBE PABHOIIPABHOCTH Ca
JIPYTHM paJHUIIIMA y TIOTJIely YIIPpaBJbakha U KOpUInhema Te 3ajeIHUIKUM
pagom cTBopeHe BpenHocTH.** CaM MUHYIH paj je, IpU TOM, CMaTpaH
WHIUBUYaJIHUM IIPaBOM paJHHKA, KOjeé IOYHMBa M IIPOM3HIIA3H H3
YIPY)KESHOCTH pajia ¥ KOje paJHUKy MpHUIaja U3 HEeroBor pama.’ A,
3HAYajHO je OBJE HAIIOMEHYTHU M JIa je y TeOpHjU MCTHUIIAHO J1a, TeK Kajaa
nohe 110 criajama MHHYJIOT U KHBOT Pajia, 0JIa3u 10 CTBaparma BPSAHOCTH®.
,»,MHUHYIIU paj HUIITA He CTBapa caM 1o ceon. Munyn paj 6e3 )KHBOT pajga
u 0e3 Tora aa Oy/e GpyHKIHja )KUBOT paja He 3HaYM HHUIITA.’

[lojennocraBsbeHo, nMajyhu y BUIy HaBeIEHO, Y CBOM H3BOPHOM
00Ky MUHYJHU paj Ou ce MOTao CaJpKMHCKH Be3aTH 3a (YKYITHO) PaJHO
HCKYCTBO (MHHYJIM M TE€KYyhH paj) Koje JOMPHHOCH CTBapamy BPEIHOCTH/
yBehamwy pesynrara paja, Tj. MaTepHjaJIiHe OCHOBE JPYIITBA y LEIHUHU.

2. MuHYJIM paj ¥ MO3UTHUBHO PATHO 3aKOHOIABCTBO

WHCTUTYT MUHYIJIOT paja ce 3aApXaBa y pagHOM 3aKOHONABCTBY
Penry6nuke CpOwuje cBe o maHac, mako je y Mel)yBpeMeHy JOIIIOo 10 KPyITHUX
MPOMEHa y JPYIITBEHO-ITPOM3BOAHUM OJJHOCHMA U J0 TpaHcopmaluje
Ip’KaBHE M IPYLITBEHE CBOJUHE y MPHUBATHY CBOJUHY Kao JOMHHAHTHU
CBOJUHCKH OOJTHK.

V ckmamy ca umanom 106. 3akona o pamy', 3apajia 3amociIeHOT 3a
00aBJbEHM pajl ¥ BpeMe MPOBEJCHO Ha pajay, CacToju ce Off OCHOBHE 3apaje,
Jienia 3apajie 3a paJiHu yuuHaK U yBehaHe 3apaje, a y ckiany ca uwiaHom 108.
cT. 1. Tauka 4. UCTOr 3aKOHA, 3aII0CJIEHU UMa IIpaBo Ha yBehaHy 3apany 1o
OCHOBY BpEMeHa ITPOBE/ICHOT Ha Pajly 3a CBaKy MyHY TOIUHY paJia OCTBapEHY
y PajiHOM OJHOCY KOJ MOcJoAaBua (MUHYIHU pana), U To Hajmame 0,4% on
ocHoBuue. [Ipu 0OpauyHy MUHYJIOT paza padyHa ce€ U BpeMe IPOBEACHO Y
PaJIHOM OJTHOCY KOJI [TOCJIOJIaBIIa MPETXOAHHUKA Y CIyUajy CTaTyCHE ITPOMEHE

6 E.Kapness, Ibid., cTp.12

7 B. Xopgar, op.cit.,ctp.35.

8 B. hocuh, A. Jlewaja, Joxodak u munynu pao, Pan beorpan 1976., ctp. 10

9 . Hamwuh, b. bomkosuh, op.cit., ctp. 20

10 3axon o pany, “Cu. enacnux PC”, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u 75/2014
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W POMEHE MOCIIOAABIA y CKJIay ca 3aKOHOM O pajy, Kao M KOJ NOBE3aHUX
JMIa y CKJIaay ca oarosapajyhum zakonom.!!

3aKOHOM O IJIaTama y Jp)KaBHUM OpraHMMa M jaBHUM ClykO0ama'?,
4y1aHOM 5. cTaB 1. Tauka 1. je mpornucaHo MpaBo Ha I0AATaK Ha IJ1aTy 3a BpeMe
MPOBEJICHO Y PaJIHOM OTHOCY (MUHYJIH pan) — y Bucuuu o1 0,4% o1 OCHOBHIIE,
3a cBaKy MyHY FOJIMHY pajia OCTBAPEHY Y PaTHOM OJHOCY KOJI TIOCJIOAABIIA, Y
cmuciy uiana 1. 3akona."”’ HajHoBHjiM H3MEHAMa TOT 3aKOHa, WIaHy 5. 10/1aje
Ce CTaB 2 KOjU MPOMHCYje J1a CE CBE YCTAHOBE Y MCTO] IEIaTHOCTH 00yxBaheHe
HCTHUM TUIAHOM MPEKE, OJTHOCHO OCHOBAHE OJ] UCTOT HUBOA BJIACTH CMATPajy
UCTUM IOCIIOAaBIEeM.

Ynanom 23. 3aKoHa 0 Iu1aTama Jp)KaBHUX CITy)KOCHHKA M HAMEII TeHHKa'>
MPOIMKCAHO je MPaBO JAPXKABHOT CIYKOCHUKA Ha JIOIATaK 32 BpEeMe ITPOBEICHO
Yy pagHOM OJHOCY, U TO Takohe y u3Hocy ox 0,4% OCHOBHE IIaTe, 3a CBaKy
HaBpIIEHY TOIMHY pajia y paJHOM OHOCY KOJ| TIOCIIo/IaBIa, Oe3 003upa y KoM
Ip’KaBHOM Oprany je 6uo 3amocie (Munynu paz). Micro npaBo, mox ucTum
yCJIOBUMA U Y UCTOj BUCHHH, TPOIUCAHO je ¥ 338 HAMEIITeHUKe'S, mpu uemy
Cy JIOJAIli Ha IJIaTy cacTaBHU J1eo0 3apaje.”

11 Buga. unanose 106, 108. u 147. 3akona o pagy

12 3axoH o I1atama y Ap)KaBHUM OpraHuMa U jaBHUM ciyxbama, “Cn. erachux PC”,
6p. 34/2001, 62/2006 - ap. 3axown, 63/2006 - ucnp. ap. 3axouHa, 116/2008 - ap. 3akonu, 92/2011,
99/2011 - np. 3axon, 10/2013, 55/2013 u 99/2014

13 Uxam 1. 3akoHa 0 miaTamMa y Op’KaBHHM OpPTaHMMa U jJaBHUM CirykOama: ,,OBUM
3aKOHOM ypebyje ce Ha4MH yTBphHBama mara, 101aTaka, HakHa/[a i OCTAIUX [IPUMarba:

1) npencennnka PenyGnuke, mpeacennuka u notnpeacennnka Haponne ckynmrune,
Npe/ICeHUKA U 3aMEHUKA IIPEACEIHUKA TIOCIaHNYKe TpyIIe, IPEACeIHNKA H 3aMEHUKa
HpeJCelHUKAa CTAJHOI paJHOr Teia HapojaHe CKyNMIITHHE, HAPOIHOI IOCIaHHKA Ha
crajgHoM pany y Haponuoj ckynmrunu, wianoBa Bnane Penyonuke CpOwuje, cynuja
VYcraBHOr cyna, ApYrux u3aOpaHuX JIMLA U HMEHOBAHMX, IIOCTAB/BEHUX M 3aIIOCIEHUX
JMLa Y MUHUCTApCTBUMA, IOCEOHUM OpraHu3alnjaMa, CyJJ0BUMa, jaBHUM Ty KUJIALITBIMA,
PenyGnuukoM jaBHOM IpaBOOpaHMUIIAIITRY, OpraHUMa 3a IMpeKpIaje u 'y ciuysxoama Hapomne
CKYIIIITHHE, IpeacenHuKa Peny6inke, Biage n YeraBHor cya;

2) n3abpaHuX, MOCTaBJFEHUX M 3aMIOCICHUX JIMIA y OpraHuMa M OpraHU3anujaMa
TEPUTOPHjATHE ay TOHOMHU]E H JIOKAJIHE CaMOYIIPaBe;

3) 3amociieHUX y jaBHHM cliy)0ama Koje ce (puHaHcupajy u3 Oyuera PenmyOinuke,
ayTOHOMHE IIOKPajUHe U jeJUHHIIA JIOKAJTHE CaMOyIIpaBe;

4) 3amocieHuX y jaBHUM ciiy)kbama Koje ce puHaHCHpajy U3 JOMpUHOCa 3a 00aBe3HO
COLIMjaJTHO OCUTYPAbE;

5) 3amocieHuX y opraHu3annjama 00aBe3HOT COLUjaTHOT OCUTYPakha, N3y3€B 3aI0CICHUX
y @OHy 3a COLMjaJIHO OCUTYpPame BOJHUX OCHI'ypaHHKa, 3a Koje he ce mpuMemuBaTH
NIPOIHCH KojuMa ce ypehyje yrBphuBame mara, fomataka, HAKHaJIa M OCTAJINX MPAMarba
npunaaauka Bojcke Cpouje.”

14 Bun. unan 5. 3akoHa 0 miaTama y Jp>KaBHUM OpraHUMa U jaBHUM CIIyKOama

15 3akoH o0 maraMa ApKaBHHUX CIyXOeHHKa U HamemTeHuka, “Cu. eracuux PC”, Op.
62/2006, 63/2006 - ucnp., 115/2006 - ucnp., 101/2007, 99/2010, 108/2013 u 99/2014

16 Bun. unan 23. u unan 47. 3akoHa 0 I1ataMa Ap>KaBHUX CITy:KOCHHKA M HAMEIITCHUKA

17 Bwugp. unan 2. 3akoHa 0 TUTaTaMa Jp>KaBHUX CITYKOCHHKA U HAMEIITCHUKA 1 YJIaH 2.
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[Mopen munyIor pazaa, Baxkehu 3akoH 0 pajsy MpOMHCYje a ce, Mope.
yBehane 3apaje, 3apaia 3anocyieHor 3a 00aBJLEHU PaJl U BpeMe MPOBENICHO Ha
paay cacToju 1 Of Jeia 3apaje 3a paanu yunHak's, Uman 2. craB 2. 3akoHa
0 TMJaraMa y Ap)KaBHUM OpraHuMa U jaBHUM ciykOama Takohe yTBphyje
Jla TJIaTe 3aMoCiCHUX Y JPKAaBHUM OpraHiMa U jaBHUM Cy:k0ama caapike
M JICO TUTaTe 10 OCHOBY PAIHOT yUWHKA,'” 10K 3aKOH O TuiaTaMa JpsKaBHUX
clly’)KOeHUKa ¥ HAMEIITEHUKA He TI03Haje 1ojaM paiHOT yUYWHKA, aJId TOBOPH O
JOJaTKy 3a OCTBapeHe pe3yaTare paja Hamemrennka”. OBaj jogarax ce, Kao
Y paJIHH YYWHAK, Be3yje 32 00UM U KBaIUTET PaJia U MPEJICTaBIba IPHUMAHE
KOje ce cMaTpa 3apajioM 3aTOCIICHOT.

JlonaTHO mpHUMame 3aloCiICHHX, aJli KOje Ce He cMarpa 3apaziom,
NpejcTaBba jyOusgapHa Harpajga Koja ce MOXKE YTBPIAUTH Yy CKIaay ca
onpenbom uwimana 120. 3akoHa o pamy?!, ¥ TO ONMIITHM aKTOM, OJHOCHO
yroBopoM o pany. [IpaBo Ha jyOunapHy Harpamy, MCTO Kao APYTro MpUMamke
3aMoCIICHOT, TIPU3HATO j& U 3aMOoCICHUMA Y IPKaBHUM OPraHuMa M jaABHUM
ciykb6ama’®?, Kao M Ip:KaBHUM CIIYKOESHUIIMMA ¥ HAMEIITEHUITIMa% KOju 0BO
IPaBo OCTBAPYjy y CKJIaay ca MOCEOHMM KOJICKTUBHIM YTOBOPOM 3a IpyKaBHE
oprase u OnuITUM akTuma (ypeadama) Biane, 0HOCHO IpyTHX HAUICKHUX
OpraHa, y 3aBHCHOCTH O KOM JIP>)KaBHOM OpraHy WJIH CIIY»KOU je ped.

W3 HaBeieHUX ofpeaada MO3UTHBHOT 3aKOHOaBCTBA MTPOM3HIIA3H 14
ce MUHYJIM pajJl Be3yje 3a BpeMe IPOBEJCHO Ha Pajy, OAHOCHO y PaJHOM
OIHOCY (Caj1a KO/ aKTYEJTHOT MOCIOaBIIa), KA0 U Ja MUHYIIH paJ PEICTaBIba
MpUMame KOje ce cMaTpa 3apajioM, OJHOCHO TIATOM 3aIOCIICHOT, a Ja Mope
MUHYJIOT pajia 3a10CIeHH OCTBAPYjy U IpaBo Ha yBehambe 3apajie 1o OCHOBY
paIHOT yUMHKa/I0IaTKa 32 OCTBApEHE pe3yiITaTe paja u jyOuiapHy Harpamsy
Kao Toce0HO, IPYTO MPUMALE.

WNmajyhu 1o y BUYy, KA0 M HAINpE]] JaTO U3BOPHO 3HAYCHEC MOjMa
MUHYJIOT pajia, HOCTaBJba Ce MUTAE IITA je JaHAC MUHYJIM paj - Ja JIU ce
paau 0 HAaKHAAM 3a JOMPUHOC Pa3Bojy (AKTYEIHOT) MOCIOAABIA, U TO KPO3
nmobap pan (ITo 1mojaM MUHYJIOT pazia MPUOIMKaBa palHOM YUHHKY) H/HITH
0 Harpajy 3a UCKYCTBO (jep ce MUHYIIU paji Be3yje 3a BpeMe MPOBEIICHO Ha
pany, OHOCHO y paJHOM OJHOCY, HEBE3aHO 3a JONPUHOC pa3Bojy); [a nu
je MHHYJIH paJi MOXK/]a HAaKHa/[a 32 BEPHOCT aKTyeJTHOM IMOCIO/AABILY, IITO
ra nmpuoJMKaBa jyOusIiapHOj Harpaju WiM ce WUIaK pajd O HEKOj IpyToj,
sui generis noroguocTu? [1o3UTUBHO pajiHO 3aKOHOJABCTBO HE onpehyje

3aKoHa 0 IIaTaMa y Ap>kKaBHUM OpPraHUMa M JaBHUM CITy’kOama
18 Bup. unan 106. 3akona o pangy
19 Bua. unan 2. 3akoHa 0 IjaraMa y Ap>KaBHUM OPraHUMa M jaBHUM cllyk0Oama
20 Bwugn. unan 48. 3akoHa o rjaTaMa Jp)KaBHUX CIIYKOCHHUKA U HAMEIITCHUKA
21 Bupa. Unan 120. 3akona o pany
22 Bup. unan 11. 3akoHa 0 TuIatama y IpsKaBHUM OpraHUMa M jaBHUM cykOama
23 Bug. wnan 39. u 49. 3akoHa 0 TuTaTaMa IpKaBHUX CIyKOCHHKA 1 HAMEIITCHUKA
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rojaM MHUHYJIOT pajia, He Jiaje HU OJTrOBOpE Ha OBa MHUTama, Ia je MHOTO
JEeMHOCTaBHUjE YTBPAUTH IITa MUHYIIH PaJl HUjE, HETO IITa jecTe, U TO KPO3
youaBame CIMYHOCTH U Pa3jinKa ca ofpel)eHuM IpyruM HHCTHTYTHMA.

W y Teopuju y caMOylpaBHOM CHUCTEMY U3 KOjer MOTHYE MHHYIH
paj, caMm mojaM ce cMaTpao ancTpakTHUM, HeoapeheHuM, 6e3 nogaTHuX
objamrmerba, MojMOM Koju (ITPaBHO TIIEAHo), ,,Hije HopMaIHOT KapakTepa“,
HITO je BOAMIIO HECTIOpa3yMUMa, IujieMamMa U pa3iuduTHM MPUCTyTUMa
TOj KaTeropuju, na cy ce y odjalimaBamky MUHYJIOL paja TeopeTHdapu
PYKOBOZIMIIM CTBapaolioMa, CaJIp>KHHCKUM 00elieXjuMa, BpeAHOCTHMA 1
obnuIIMa MUHYJIOT paja.

3. Muny.su paj 3a 106ap paj u pajiHo HICKYCTBO

Kako ce MuHymH paj ocTBapyje 3a BpeMe MpoBeCHO Ha paay, OAHOCHY
y PaJHOM OJTHOCY KOJI aKTYEJHOT MOCIO/IABIA M KaKO Ce 0Baj MmojaM, 0apeM
M3BOPHO, Be3yje 3a TONMPHHOC Pa3Bojy, Ja JIM C€ MUHYJIU JaHAC MOXE
cMarpaTH HaKHAJIO0M 3a 100ap pan (pajHu y4uHaK?), KOjU 3aje/HO ca paJiHUM
HCKYCTBOM KOJI aKTYEJIHOT IIOCJIOAaBLa JONPHHOC BETOBOM Pa3Bojy?

UuHu ce ja ce mojaM MUHYJIOT pajia UMaK He MOYKE IMOUCTOBETHUTH
ca HaKHaJIOM 3a Jio0ap paJ WM paJlHd YYWHAK OCTBapeH oArosapajyhum
00MMOM HJTH KBAJINTETOM Pajia KOA aKTYETHOT MOCI0AaBIa, bapeM GpopMaiHo.
Hauwme, 3anocnenu octBapyje nmpaBo Ha yBehamwe 3apajie/miaTe mo OCHOBY
MUHYJIIOT pajia He3aBUCHO OJ1 yCIIeXa U pe3yJiTara pajia mocIoaBia. 3Hauu 1
y clly4ajy KaJia ocjioiaBall mocjiyje ca ryOuTKOM, 3aI0Cc/IeHOM ce uciiiahyje
MUHYJIH PaJ, jep je OH JoJaTak/HakHaaa Koja yBehasa 3apaay 3arocaeHor Ha
OCHOBY CaMo 3aKOHa, JIOK Ce paJIHU yUruHaK ofipeljyje Ha OCHOBY eJieMeHara 3a
00pavyH U UCILIATY KOjH C€ YTBPHY]jy OMIITHM aKTOM MociofaBmna®, Pajguu
YUYMHAK MOXeE, ajld U He MOpa OMTH uciiaheH 3amocieHoM, Y 3aBUCHOCTH
O]l HCITYHECHOCTH YCJIOBa YTBPHEHUX OMIITHM aKTOM, KOjU CE OJTHOCE Ha
00MM ¥ KBAJIUTET Pajia, Kao M OJTHOC 3aI0CIICHOT ITpeMa paJiHuM o0aBe3ama.
[ocnomaBuy MMajy JUCKPELMOHO MPaBo A2 y CKJaay ca CBOjUM OMIITHM
aKTHMa KMCIUTATe PaJHK YUYHHAK WK He. To MpaBo UM HUje IaTO 38 MUHYJIN
pan.

Tako ce MUHYIH paj He OM MOTao cMaTpaTh HAKHAJ/IOM 3a JOIPHHOC
3aMocIeHOr Pa3Bojy aKTYEIHOT MOCI0aBla Kpo3 1odap pal, aiu ce He Ou
MOT'a0 CMaTpaTH HA HAKHAJIOM 3a JIOMPHHOC Pa3BOjy aKTYEITHOT TIOCJI0/IaBIa
KpO3 paJiHO UCKYCTBO. Jep, HaKko ce MOjMOBHO Be3yje 3a BpeMe MPOBEICHO
Ha pajy, OJHOCHO y paJiHOM OJHOCY, HAJHOBHjUM HU3MEeHaMa 3aKOHa O paay
YIPaBO Ce YKUIa 3Ha4aj PaHUjeT PaJHOT HCKYCTBA, OHOT KOje jé CTeYEeHO KOJT

24 N. Jamwuh, b. bomkosuh, op.cit., ctp. 13
25 Bwug. unan 107. 3akoHa o paxy
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MPETXOAHOT nocioaasa. Hacynpot Tome, 3a MUHYJIIH pajly CBOM H3BOPHOM
00mKy, Moriio Ou ce pehu 1a je mpeacTaBbao CBOjeBpPCHY HAKHAIY 32 PATHO
HCKYCTBO, 32 MPETXOJHU PaJl KOjH je JONPHHOCHO Pa3BOjy M aKTyEIHOT
MOCJIOaBIIa, KPO3 Pa3B0j MaTepHjajiHe OCHOBE IpyIITBA y HeauHy. [Ipu Tom,
YUHH CE JIa j¢ HEOMXOIHO MPABUTH Pa3JINKy u3Mel)y mojMa pajHOT HCKYCTBa
¥ BpeMeHa IIPOBEICHOT Ha pany (pamgHor cTaxa?).

VY jaBHOCTHM ce Haujas3W Ha CTAaBOBE M MUIIJBEHA J1a je OMpPaBIaHO
yYKHJamhe MUHYJIOT pajia 32 TOAMHE paja KO PaHHjer [0CIoIaBla U3 pasiiora
J1a TIOjeAMHY 3aII0CIIeHN He OW MMaJIi IPUBIIIETH)Y /1a Majy Behy mumarty mo
OCHOBY IIPETXOJIHOT PaJIHOT UCKYcTBa. CMaTpa ce ]a TO ’bUXOBO MPETXOTHO
PasHO HCKYCTBO MOKJa HEMa HUKAKBE BE3€ ca CaJalllbuM PaJHIUM MECTOM H
Jla MUHYJTU paJi Tpeda caMo Jia ce OJIHOCH Ha MEPUOJ] KOjH je PaJHHUK MTPOBEO
y jemHoj Gpupmu, jep je Jao Tako JOMPUHOC pa3Bojy Te hupme. Anu, mra y
CUTYaIUjH KaJia YIIpaBo MPETXOJHO PaJHO UCKYCTBO U 3HAE NMajy Be3e ca
caJlallllbUM PaJIHUM MECTOM M KaJia yIpaBo 300T paHH]jer paHOT UCKYCTBa
3aITOCJICHU JIOTIPUHOCH Pa3BOjy aKTYEITHOT TOCIIONAaBIla, ITO OM Tpebaso
u 5a je Hajuemhu cinyyaj y npakcu? Tamga he ce 3amocieHu Koju uMa HIIp.
ykynHo 10 roguHa paJHOr UCKYCTBA, a KOJ aKTYEJIHOT MOCJI0JaBLa TEK
MOYHHE JIa pau, HahU y jeTHAKOM T0JI0XKA]y ca HOBO3AIMOCICHUM KOjU HeMa
pajHOT UCKYCTBA YOTIIITE, HaKO HIXO0B JOMPUHOC pa3Bojy pupme 6a3upan Ha
MPETXOHOM PaJHOM UCKYCTBY CBaKaKo He MOXe OMTH UCTH. YuHHU ce 1a, ako
ce MUHYJIH paj Tpeba OMHOCUTH CaMO Ha MEPHO]] KOjH je PaIHUK MPOBEO Y
jenHoj bupMu, OHIa MUHYIIH paj yIIPaBo HEMa HUKAKBE Be3¢ ca MPETXOMHIM
PaJHUM UCKYCTBOM U JIOIIPHHOCOM Pa3Bojy KpPO3 CTEUSHO paJHO UCKYCTBO,
Beh HCKJBYUHBO Ca BpEMEHOM MPOBEACHUM Ha pay - paJlHUM CTaKOM KOJ
AKTYEITHOT MOCJIO/IABIIA.

CrnopHO je Kako YONIITE BPEHHOBATH W H3PA3UTH TONPHUHOC
PasBojy aKTYeIHOT MOCJIO0AaBIa KPO3 pagHO HCKYcTBO. OHO MITO ce MOXKe
MPETHOCTABUTH jecTe 1a fie BpeIHOBAE BPIIUTHU CaM MOCIOAABALL, TPUITHKOM
3anonubaBama. OBje Tpeda UMaTh y BUJY U Ja CaMU MOCIIOAABIIH, YIIPABO
300T JOMPHHOCA HUXOBOM Pa3Bojy, TPHIUKOM 3alONIJbaBakba 3aXTCBajy
MPETXOHO PaHO UCKYCTBO HA oApel)eHuM pajlHUM MecTHMa (MUHYIH paa?!),
Kao YCJIOB 3a 3amnolbaBame. Ca Ipyre cTpaHe, ONpaB/IaHo je OYCKHUBATH U
na he 3anocienu yoyayhe kox mpoMeHe mociioaBiia TpaxKuTH Behie ocHoBHE
3apajie U y UCTe YKaJIKYJIHCaBaTH U CBOj PAHUjU MHUHYIH Paj, TPETXOIHO
CTEYEHO PaJIHO UCKYCTBO U HA Taj HAYMH MOKYIIIATH J]a U3je/THaYE CBOj MOJI0XKA]
ca TI0JI0KajeM 3aImoCICHUX Koju Beh pajie Ko akTyeITHOT MTOCIIONaBIIa.
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4. MuHyau paa u jyounapHa Harpaaa

Munynu pax ce ocTBapyje 3a BpeMe MPOBEACHO Ha paidy, OIHOCHO
y PaJHOM OJHOCY KO aKTYeJHOT MOcJ0AaBIa (IpH YeMy Tpeda UMaTH y
BUIY 110jaM MOCJI0/IaBLa Kako je oapehen Baxxehum nponucuma). Jyouapna
Harpaja ce Takohe yTBphyje u ocTBapyje 3a roaquHe paja Koje je 3armocieHu
MIPOBEO Y PaJHOM OJTHOCY CaMO KOJ| aKTYEITHOT MOCJIO/aBIia, 1a ce y TOMe
youaBa CIMYHOCT W3Mel)y MUHYJIOT pajia 1 jyOusiapHe Harpae.

JyOunapHa Harpaja je mpuMame 3aroClIeHOT KOje ce He cMarpa
3apajioM, a Koje peICcTaBIba NCTIATy TPEABUl)EHY OMIITHM aKTOM, OJTHOCHO
yTOBOPOM O Pajy 3a HEMPEKUIAHOCT U TY)KUHY pajia KO UCTOT TocaonaBna®.
dopmainHo rrenano, nmonazehu ox oBe neuHUIMje, jyOrIapHa Harpaja ce
Ol MUHYJIOT pajia pasiinKyje mo cienehnm obenexjuma:

MuHyu paj je 3akoHcKa (00aBe3Ha) KaTeroropuja, 10K je jyounapHa
Harpaja npuMarme Koje ce MOXKe, ajli U He MOpa YTBPAUTH OIIITHM aKTOM,
OJTHOCHO YTOBOPOM O Pajy;

MuHymH paj je mpuMame Koje ce cMaTpa 3apaioM/TUTaTOM 3aIl0CIEHOT,
3a pa3lIuKy o]l jyOuiapHe Harpajse;

MuHynu pajl ce ONIITUM aKTOM, OAHOCHO YIOBOPOM O paay MOXe
YpeIuTH caMo y TIOTJIey BUCHHE cTore yBehama, M TO TaKo IITO Ce MOXKE
YTBpAUTH camo Beha cToma of] 3aKOHCKe, JIOK ce CBa NMUTama Be3aHa 3a
jyOumnapHy Harpapmy, ycJioBe OCTBapuBama, BUCHHY M HAYMH OCTBapHUBamba
ypehyjy onmTuM akToM UITH YTOBOPM O Pajy;

Munynu pan ce obaBe3Ho ucmniahyje y HOBIy, JOK ce jyOmmapHa
Harpajia MoXe UCIIIATUTH U Y HaTypH, JOACIbUBABEM MOKJIOHA.

Anu, mocMmatpajyhu oBa iBa HICTUTYTa ca Cap>KUHCKOT, MATEPHjaITHOT
acCTeKTa, HApOUNTO aKo ce jyOrIapHa Harpaaa OCTBapyje y HOBITY HCTO Kao U
MUHYIH paj (wto je npeasuleHo Hip. [loceOHMM KOTEKTHBHUM YTOBOPOM
3a IpkaBHe oprane’’); 3aTUM aKo 3allOCIICHH CBOja IpaBa 1o 00a 0Ba OCHOBA
OCTBapyje 3a TOAMHE paja KO aKTyeITHOT TOCI0/IaBIIa, TOCTABIha CE MTUTAHE
Jla JM ce yCTBAapH pajii 0 UCTHM BpcTaMa HakHajaa/nonartaka? Jla mu ce y
o0a ciyyaja paayd o HaKHaJaMa 3a BEPHOCT, paJHU CTaXX KOJ aKTyeJIHOT
MTOCIIO/IaBIA, IIPH YEMY C€ pa3IiuKa MPAKTUYHO youyaBa caMO y TOME IITO Ce
MUHYJIH OCTBapyje y3 CBaKy 3apany, Takopehu y Buay peHre, a jyoumapHa
Harpaja myTeM jeJJHOKpaTHe ucriare Ha ceakux Hip. 10, 20 unu 30 roguna
HEMPEKHUIHOT pasia y pagHOM OJHOCY KOJ aKTyeJHor nocioaasua? Jla nu je
MUHYIIH paji yCTBapH jyOnIapHa Harpaia Koja yJa3u y 3apaay y 3arocIeHor?

26 I1. Joanosuh, Paono npaso, llpaBuu daxynret y HoBom Cany, HoBu Cax 2012.,
cTp. 286.-287.

27 Bun. unan 26. [ToceOHOT KOIEKTUBHOT yToBOpa 3a IpxkaBHe oprase (,,Ci. rmacHuk PC*
op. 95/2008, 86/2011 — cnopasym u 95/2013 — onnyxa YC) u unan 12. [ToceOHOT KOJIEKTHBHOT
yroBopa 3a apskaBHe oprane (“Ciu. rmacauk PC”, 6p. 23/98, 11/2009 u 15/2012 - ciopazym)
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AyTOpy OBOT paja ce YMHHU Jia jecTe W Jia Ce MHHYJIH paja y
MaTepHjaTHONPABHOM CMHCIY JJaHAC TOTOBO Yy IMOTIIYHOCTH IIOJMOBHO
npuOIMKKHO jyOunapHoj Harpaau. TakaB 3aKkJbydak Jajbe OTBapa MHUTAKE
OIpaBAAHOCTH TapajesHOT MOCTOjara MpaBa Ha MUHYJIU paja M IpaBa
Ha jyOmitapHy Harpanmy, 0apeM Ha Ha4MH Kako Cy yTBpleHa oBa mpaBa y
MTO3UTHBHOM paJHOM 3aKoHOAaBCTBY Pemyonmke Cpowuje. Jep, youasa ce na'y
MPaKCcH J0JIa3H J0 HejeHAKOT MoJIokaja n3Mely 3aloClICHUX Y OCTBAPHBADY
oBux mpasa. Ca jenHe CTpaHe MMaMO 3aIroCleHe KOjH HeMajy MpaBo Ha
jyOomnapHy Harpazgy (300r Tora IITO OHA HHje MpeaBHl)eHa ONIITHM HITH
10je/INHAYHUM TPABHUM aKTOM), & ca IPyTe CTPaHe 3arocieHe KOju 0CTBapY]jy
W MPaBoO HAa MUHYJIH PaJl U MIPaBO Ha jyOWIIapHy Harpany.

5. MuHy/M paji Kao cTe4eHO NMPaBo

HajHoBHje m3MeHe paJgHOT 3aKOHOJABCTBAa HEMajy came 1o cebu
TTOBPATHO JICjCTBO, 6apeM He aKo MojaM IIOBPATHOT JI¢jCTBA 3aKOHA TOCMATPaMO
PECTPUKTHBHO. AJIM, HOBE 3aKOHCKE OJpeAde MPaKTUIHO HIIAK JOBOJE JI0
TOra Jia ce, U TO ex lege, yMamyjy 3apalie 3alocieHux, jep he ce yOyayhe
3apajia o0payyHaBaTH Tako MITO he ce BPEAHOBATH CAMO MUHYIHU PaJl KOJ
AKTYEITHOT MOCIIO/IaBIIA.

HecnopHo je na mocnogasuu nmajy Mmoryhnoct na nmosehajy ocHOBHe
3apajie 3aMoCciIeHUX, U TO 38 K3HOC KOjH 3aTI0CJICHH I'yOU M0 OCHOBY MUHYJIOT
pana, Kao ¥ Ja CBOjIM OMIITHM akTuMa noBehajy mporenar ysehama 3apaje
110 TOM OCHOBY, ajli j€ 3a OYEKHBATH Jia TO Hehe yYuHUTH, 0apeM He y
3Ha4ajHujoj BehuHw.

Tako 3akJpydyjeMo Jia MPEIMETHH 3aKOHH O M3MEHaMa W JIoMyHaMma
pagHOT 3aKOHONABCTBA WITAK MMajy MOBPATHO JICjCTBO, MOCMATPAHO Y
LIUPEM CMHUCHY. Jep, cTymameM Ha CHary HOBHX 3aKOHCKHMX oapenada,
YHjOM MPUMEHOM JI0JIa3U JI0 YMamberha 3apajia 3aroclieHuX (ex lege, Ha 1ITa
MOoCJI0AaBaIl MPUCTaje), 3aMOCICHUMa ¢ YKUIAjy BUXOBa paHHUje CTECUCHA
(Ha OCHOBY 3aKOHA) HIMOBHHCKA I1paBa. 3anoCIeHU HUCY MOIJIHU MPEABUAETH
HAJHOBHjE¢ M3MCHE PajJHOT 3aKOHOIABCTBA M HUjE UM JaTa MPIIIMKa Ja
caMW| BPEIHY]Y CBOje paHHje TONMHE pajia, Tj. Tocalallkhe PaaHO HCKYCTBO
IPUITUKOM ITPOMEHE MTOCIIOIABIIA.

CreueHo mpaBo je: ,,[IpaBo, kKoje je CTeueHO 3a BpeMe BaXKeHa jeTHOT
3aKOHa, WM j& MOXKJIa FbeTOBO CTHIIAE 3aM0YeTO 32 BpeMe BaXKeHha jeHOT
3aKoHa, a urja Beh cTBopeHa cajpKiHa, 00JIUK 1 3al10YeTH HAYMH CTHIIaba
HE MOT'Yy OMTH MPOMEEHH, OTEKaHU WM Y TOTIYHOCTH OAY3€TH IPYTHM,
HOBHM 3aKOHOM‘?%,

28 J1. hopuh, llpunyun cmeuenux npasa u pempoaxmusHo 0ejcmeo 3aKoHa, TOKTOPCKa
nucepranudja, Yausepsuret y Humry, [Ipasuu daxkynret yHumry, 2011. rogusne, ctp. 10
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Munyau paa, 0OMHOCHO 3apajia y Kojy yjIa3u MUHYJIU paJl je IpaBo Koje
je cTedeHo 3a BpeMe Ba)KCHa jeTHOT 3aKOHA, a Cajia Ce HheroBa CajipiKuHa
1 3aM0YeTH HAUYWH CTHIAKkha YIPABO MEHAjy, OTEXKAaBajy U Y HMOTIYHOCTH
Oy3MMajy HajHOBHjUM M3MEHaMa 1 JOyHaMa paJHoOT 3aKOHOAaBCTBa. Jla in
Cce TaKo: ,,yCTAaHOB/bABAHEM BAXXHOCTH HEKOT MIPOIHKCA YHA3a/l, y BpeMe Kaia
OH HHj€ HU TI0CTOja0,...IOTEHITNpa KaXKhaBarbe JTUIAa Koja cy ce y onpehernom
BPEMCHCKOM MEPUO/Y TIOHAIIAJIa CXOAHO Tajia moctojehum npaBunuma, HU He
pasmunubajyhu ga he ce ucra, jenHor MmomMeHTa y OyayhHOCTH, TPOMEHUTH
Ha TaKaB HAauMH Ja he TO BAXXUTH U 32 BUX>“?

C 003upoM ja je MHUHYJIH pajl MpUMame KOje yJa3u y 3apaiay
3aIroCIIeHOr, CIIOPaH je U caM HaYMH Mehama, Tj. Oqy3uMama Jiena 3apae.
OBo 13 pasJsora mTo ce HOBYaHH U3HOC 3apajie yTBphyje Ha IaH 3aKJbyYeHha
yroBoOpa 0 pajay, caMuM YTOBOPOM O pajy. ToM MPUIHUKOM Ce TOIITY]Y
oarosapajyhu ejgeMeHTH 3a yTBphUBame OCHOBHE 3apajie, PaJIHOT YUHHKa,
HaKHaze 3apaje, yBehaHne 3apajie u Apyra npuMama 3aloCiIeHOT, KOju ce
yTBpYyjy y CKI1aly ca 3aKOHOM, ONIITHM aKTOM M yTOBOpOM 0 pany.*’ Jlakie,
3apajia 3arocieHor ce yTBphyje yroBopoM o pajy, y CKIaay ca IpornucaHuM
€JIEMEHTHMA 3a IEHO yTBphHuBame. A Ka0o U CBaKH yTrOBOP H: ,,..y[OBOP O
pany je ABOCTpaHH yroBOP, jep MOCTOje BE YTOBOPHE CTPaHE, OJHOCHO
TpPa)Xu ce CarllaCHOCT BOJba JIBE YTOBOPHE CTPaHE, a TO Cy 3aIlOCICHHU U
nocozasal (IUPEKTop, Npeay3eTHHK) ! 3a BeroBo 3akibydewe. Jasbe, y
cknaay ca unaHoM 171. ct. 1 Tauka 5. 3akoHa 0 paay*?, 3a[OCICHOM CE MOXKE
MOHY/IUTH aHEKC YToBOpa 0 pajy, u3Mel)y ocTajor ¥ pajid IpOMeHe elieMeHaTa
3a yrBphuBame ocHoBHE U yBehaHe 3apaje. OBe opende cy OuTHE 13 pas3ora
mto he ce ycknalhuBame ca HaQJHOBHjUM H3MEHaMa paJHOT 3aKOHOAAaBCTBA
BPIIUTH 3aKJbyUYHBAKHEM aHEKCa WUJIM YIrOBOpa O pajay KOjUM Ce He 3aCHHBA
PaJIHH OJHOC, IITO MPETIIOCTAaBIba CArlaCHy BOJBY YTOBOPHUX CTpaHa 0e3
Koje Hema (1ii He Ou Tpebao a Oyzie) HU yroBOpa, HU BEroBOr aHekca™.

MelyTnmM, cacBUM CHTYpPHO y OBOM ClIydajy Hehe 1mocTojatu BoJba
3ar0CIICHOT, Ka0 YTOBOPHE CTpaHe, Jia My Ce CMamU 3apajia 1Mo OCHOBY
MHHYJIOT paja, ajii he cMamerme 3apajie NMpuUxBaTaTH y Hpakcu 300T
Moryhux mocnenuiia on0ujama 3aKJbydeha aHeKca/yroBopa o paay. AKo
0/10Hje 3aKJbyUeHE aHEKCa yTOBOpa O Pajly, 3aII0CICHOM MOXKE JIa PECTaHe
panuu ogHOC*, pu yemy Hehe Mohu Jla ocriopaBa 3aKOHUTOCT MPEAMETHOT

29 [Ibid..ctp.9

30 Bup. unan 104. 3akoHa o pany

31 J. Jaukoswuh, I[Ipasua npupooa yeosopa o pady, I'nacauk npasa, rox. I11, op. 3 (2012),
IIpaBuu ¢akynret y Kparyjesuy, ctp. 30

32 Bun. unan 171. ct. 1 Tauka 5. 3akoHa o paay

33 Bun. camocrtannu wial 111 (c3) 3akoHa o u3MeHaMa U JoryHama 3aKoHa O pafy,
»Cn. Inacnux PC* 6p. 75/2014

34 Bwuga. unan 179., ctaB 5. Tau. 1. 3akoHa 0 pagy
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aHekca/yroBopa y cMHCITy 4wiaHa 172. 3akoHa o pany*, jep he je uctu outn
y HOTIIYHOCTH CKJIaJly ca 3aKOHOM M OIIITUM aKTHMa MOCIIOAABIIA.

Tako u3riiena aa he HOBM yroBopu O pajay MJIM aHEKCH Kojuma he
ce BPIUMTH yckiahuBame ca M3MeHama 3aKoHa O pajy, MpeAcTaBibaTh
UNaK jeJHOCTpaHe MpaBHE MOCIOBE KOJUM Ce HapyllaBa ayTOHOMH]ja BOJbE
YTOBOPHHX CTpPaHAa M IMPUHIIUIT PAaBHOIIPABHOCTH.

6. Munyau pajx npeay3eTHUKA U NMObONPUBPEIHNKA

HajHoBuje M3MeHe pajHOT 3aKOHOJABCTBA Y BE3HM ca OOpadyyHOM
MUHYJIOT paja Hehe yTHIATH Ha MOJFONPUBPEANKE 1 JIUIIA KOja CAMOCTAITHO
00aBspajy nmenaTHoOCT (pemy3eTHuKe). CTaxk OCHTyparma KOju OBa JIWIIA
OCTBape yIIaToOM JIONPUHOCA 32 IEH3H)CKO U HHBAJINACKO OCUTYPAHhe Ce He
padyHa y BpeMe IPOBEJCHO Y PaJHOM OIHOCY KOj€ jé OCHOB 3a 00pavdyH H
ncruiaty yBehane 3apaze y cknany ca wianom 108. ctaB 1. Tauka 4. 3akoHa
0 paxy.*

VY cknany ca MOMEHYTHM WiaHOM 3aKOHa O paay’’, 3alocieHd uMa
npaBo Ha yBehaHy 3apajay y BUCHHU YTBPH)EHO) OMIITHM aKTOM M YTOBOPOM
0 paly, 0 OCHOBY BpeMeHa IMPOBEICHOr Ha paay 3a CBaKy IyHY T'OIUHY
paja ocTBapeHy y pagHoM oxHocy. ITox pagaumM oqHocom® mompasymena ce
YTOBOPHH OJTHOC KOjU CE 3aCHUBA 3aKJbYYHBAaHEM YIOBOpa O paay usmehy
3arocIieHor u nocioaasma. Ilpu Tom, 3amocien je Gpuzndko Iuie Koje je y
pazHOM OJHOCY KOJ MOCJIOAABIA, a MocioAasal qomahe, 0HOCHO CTpaHO
MPaBHO WK (U3MYKO JUIE KOje 3alolljbaBa, OJJHOCHO PaJHO aHTaxYyje,
jenno nnm Bue nuna®. Jlakie, 3anocieHu uMa mpaso Ha yBehaHy 3apaay
110 OCHOBY BpEMEHa ITPOBE/ICHOT Ha Paiy, OJHOCHO ,,MUHYJIOT pajxa“, caMo
3a BpeMe IPOBEICHO Y paJiHOM OHOCY Ha OCHOBY YIoBOpa O paiy (CTax
OCUTYpama OCTBAPEH y PaJHOM OJHOCY). 3a BpeMe KOje je 3a10cIeHU TPOBEO
Ha pajay BaH paJHOT OJHOCA HeMa IpaBo Ha yBehaHy 3apany 1Mo ocCHOBY
MpoMuca O NMEH3MjCKOM U HHBAJIUJICKOM OCHTYPamby.

W3 HaBeneHor je jacHo J1a ce cTax Mpeay3eTHUKA U OJbONPUBPEIHUKA
Hehe padyyHaTH y MEHYJTH paj, Kao MITO je OMII0 U JI0 cajia, alli aKo C& MUHYIIN
paz Bexke OIeT 3a IOMPUHOC Pa3Bojy HEKOT MOCIOIaBIa KPO3 pasHO HCKYCTBO
(HE pasiHM CTaXk), MOXKE C€ IOCTABUTH IMUTAKE 3AIITO CE YHAIPE/ UCKIbyUyje
MOryhHOCT Jja ¥ OBa JIMIa CBOJUM PaHUjUM PAJIOM, Tj. pAIHUM HCKYCTBOM

35 Bunu. unan 172. 3akona o pagy

36 Muuuberme MuHHCcTapcTBa paja, 3anoljbaBamba U colnjaine noautuke op. 011-
00710/2005-02 ox 21.07.2005., http:/industrijskisindikat.org/images/rad 2005.pdf

37 Bup. unan 108. ctaB 1. Tau. 4. 3akoHa o pany

38 Bua. unan 30. 3akoHa o paxy

39 Bup. unan 5. 3akoHa 0 pagy
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MOTY JOIPUHETH Pa3BOjy HOBOT MOCIIOAABIIA K OCTBAPUTH IIPABO HA MUHYITH
paa ¥ 1a U je v oBJie moBpel)eH MPUHIUTT ITPaBHE jeTHAKOCTH.

7. MMHYJH pajy 3¢eM/baMa Y OKPYKEHY

VY PenyOnunmu XpBarckoj, 3aKOHOM O paay KOjH je Ha CHa3du Of
07.08.2014 ronune, unankom 62. craB 6) mpomnucaHo je aa ce: ,Ilnaha u
IpyTa MaTepHjajiHa paBa pajgHuKa (jyOusaapHa Harpaja, perpec, Harpajaa 3a
O0oxwnhHe Oyarmane u cIMYHO) YTBPhYjy U uctutahyjy pa3mjepHo yTOBOpEHOM
paaHOM BpEMEHY, OCUM aKO KOJEKTHBHUM YTOBOPOM, MPaBUIHUKOM O
pazy Hii YroBOpPOM O pajy Huje apykuuje ypeheno’. Unanak 91. cras 3.
Ipenusupa aa ce ,,[oA niaahom noapasymMeBa OCHOBHA MJIM MUHMMAJIHA Iiaha
W CBa JI0IaTHA JlaBarba OMJIIO KOje BPCTE Koja MOCIIo/IaBall, Ha TeMeJby YroBOpa
0 pajy, KOJIEKTUBHOT YroBOpa, MPaBMJIHUKA O pajay WM JPYror Mpornuca
ucriahyje pagHuKy 3a o6aBibeHu pa . MUHYJIH paj 3Ha4U HUje PeryIucaH
Kao 3aKOHCKa o0aBe3a, Beh ce paau 0 MaTepHjaTHOM IIPaBy Kao JOAATKY HA
IJaTy Koju MOXKe, a He Mopa OMTH yTBpl)EH OMIITUM HIIU T0jeJUHAYHUM
aKTOM IOCJI0aBIa. A paBo Ha HoBehaHy Mmiary ce He OCTBapyje 3a MUHYJIN
paz, Beh 3a oTekaHe yciIoBe paaa, IPEKOBPEMEHH U HONHHU paj, pall HEAeJboM,
IPa3HUKOM HJIU JPYyTUM JaHOM KOjH je M0 3aKOHY HepaaHu.*

CaudHo je u ca 3akoHoM o pany ¢enepauuje bocHe u XepueroBune.
OBuM 3akoHOM ce mpenBuhajy, kao Mmoryhroct, nomanu Ha ruahy (kao
MaTepHjaiHa IpaBa 3arocieHNX), alld ¢e Kao IMPUMEPH THX ITPaBa He HABOJIe
M3PUYUTO HU MUHYJIH paJl HU jyOunapHa Harpaaa®, a uiaanom 71. mpexmMeTHOr
3aKOHA je MPOIKCAHO Ja 3all0C/ICHN UMa MpaBo Ha nosehaHy 3apany 3a
OTEXaHe yCJIOBE paja, IPEeKOBPEMEHHU M HONHM pa, Te 3a paJ HeleJbOM U
Pa3HUKOM HJIM APYTHUM JaHOM KOjH je 1o 3aKOHY HepaaHu. Jlakie, 3apana
ce He yBehaBa 3a MUHYJH paj, Kao HU y PenyOnuum XpBaTckoj.

3a pa3nuKy o1 HaBeJIeHOT, 3aKOHOM 0 pany Pemy0nmke Cpricke, 41aHOM
92., npeasuljeHo je 1a, y CKaay ca KOJIEKTUBHUM yTOBOPOM, ITPaBUITHUKOM
0 paay ¥ yroBOpoM O pajly, paJHUK UMa MpaBo Ha yBehame miare u 1o
OCHOBY pajHor ctaxa*. OBo Ou 3Ha4nII0 12 3aKkoH o0 paay Penyomnuke Cpricke

40 Bwugz. unan 62. cras 2. 3akoHa o pany Peny6mmke Xpsarcke (,,Hapoane HoBuHE™ Op.
93/14), http://www.zakon.ht/z/307/Zakon-o-radu

41 Bup. unan 91. craB 3. 3akona o pany Peny6nuke XpBarcke(,,Haponune HoBuHE™ Op.
93/14), http:/www.zakon.hr/z/307/Zakon-o-radu

42 Buna. unan 94. 3akoHa o pany Pemy6mnuke Xpsarcke (,,Haponne HoBuHE™ Op. 93/14),
http://www.zakon.hr/z/307/Zakon-o-radu

43 Bun. unan 21. ct. 1. Tauky 8) 3akona o paxy ®buX, (,,Cnyxoene HoBune ®buX* op.
43/99, 32/00,29/03), http://fmrsp.gov.ba/s/images/stories/ZAKON_ O RADU.pdf

Bun. unan 71. 3akona o pagy ®buX

44 Bugp. unan 92. 3akona o pagy Peny6nuke Cprcke — npeuntrher TekcT (,,CiyxOeHn
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0CTaBJba MOI'YRHOCT /1a OCTIOABIIM MTPOIMIITY TPaBO Ha yBehame 3apaie 1o
OCHOBY paJIHOT CTa)ka M APYTe yCIIOBE 32 OCTBAPUBAHE OBOT IIpaBa. YouaBa
ce kopuiihewne nojMa pajHu CTax, 0€3 I0JaTHUX Iojalllkhemha. [0TOBO
HUICHTUYHY oapealy caapku u 3akoH o pany PemyOnnke Makenonuje koju
IPOITHCYje 1a Ce OCHOBHA 3apa/ia 3alI0CIICHOT CACTOjH U O] I0JaTaKa Ha IUIaTy
U TIpEro3Haje J0JaTak 1Mo OCHOBY paJHOT CTaxKa.®

Panuju nponucu Peny6nuke Crnoeenuje npeasubanu cy moceGHO
JoaTaK 3a ToauHe Cayk0e**(paaHu CTax), alu OBaj I0AaTaK U30CTaje y
HAjHOBHjUM Mponucuma®’.

Cnuuno CrnoBeHuju, HU JApyre 3emJbe EBporicke YHUje HE TO3HAjY
WHCTUTYT MUHYJIOT pajia, ajii M03Hajy AoJaTKe-Harpaie 3a BEPHOCT PUPMH,
UCKYCTBO, 100ap paj ¥ Ipyre MOroHOCTH.

8. 3ak/pyuak

VY KOHIIENITY yApPY>KEHOT pajia U JAPYIITBEHEe CBOjUHE, MUHYIIH PaJl
ce Morao rmocMarparu Kao OlpaBiaH OCHOB 3a yBehame 3apaje, jep je
TOKOM BpeMeHa paJi MojeuHIIa JOPUHOCHO yBehawy MaTepujaiHe OCHOBE
JPYUITBA y ETUHU. Y JaHAIIBEM JIPYIITBEHO-CKOHOMCKOM CUCTEMY, YHHU
ce Jla TIOCTOjale¢ OBOT MHCTUTYTA HHjE ONpaBJaHo (aKo y3MeMo y 003up
HErOBO M3BOPHO 3HAUCH:E), aJIM CE MOCTaBJba MUTAKE JIa JH CE U HAa KOJU
Ha4YMH MUHYJIH MOXe (Tpeba) Tpanchopmucaru y Hemto apyro. Jla ou ce
OJITOBOPHIIO HA TO MUTame, TpeOao O MPeTXOIHO YTBPIANTH 3HAUCHE TI0jMa
MUHYJIIOT pajia, ajli 0Baj [0jaM JaHac je TeUIKO OJIPEIUTH, TOCEOHO aKo ce
CTaHe Ha CTAHOBHMIITE J]a HEMa MHUHYJIOT paja 0e3 jKuBor, Tekyher pana u
Jla OBa JIBa TI0jaBHA OOJIMKA 3ajeTHO YMHE T0jaM pana. MUHYIH paa HUje
HaKHaJa 3a J00ap paj, OMHOCHO JOMPUHOC PE3yJITary, jep ce uciuiahyje
HE3aBHCHO Of] yCIieXa I0CJIOaBIa, a u 1o0ap paj ce moceOHO BpeaHyje Kpo3
pajHu yunHak. MUHYITU paJl HAje HU YUCTa HATrpaJia MITd JIOaTaK 3a PaJiHO
HCKYCTBO, Beh je mpe Harpaja 3a BEpHOCT MOCJIOABILY, 3a TOAUHE PaHOT
cTa)ka IIPOBEJICHE KOJI aKTYEJIHOT MOCJIOaBIa, Tj. jyOuiIapHa Harpaja Koja
yIIa3u y 3apajly 3armocieHOT.

HajHoBuje u3mMeHe pajHOT 3aKOHOJABCTBA HECIIOPHO CY MMalie 3a
1[1Jb CMahCH-E TPOLIKOBA MocofaBaia. thuMa ce onakiapa 3amnomibaBame

I'macauk Penybnuxe Cpmcke™ Op. 55/07, http:/www.vladars.net/sr-SP-Cyrl/Vlada/
Ministarstva/mpb/DJEL/Documents/broj%20055-07.pdf

45 Bun. unanose 105. u 106 3akona o paxy Permyonuke Makenonuje (Cny:x0eH BECHUK
Ha PM, Op. 34 ox 17.02.2014 roguna), http://www.mtsp.gov.mk/content/pdf/zakoni/ZRO
precisten_34 2014.pdf

46 Bupa. unan 129 EMPLOYMENT RELATIONSHIPS ACT ( Ur. 1. RS, No. 42/2002, Ur.
1. RS, No. 103/2007), http://www.mddsz.gov.si/en/legislation/veljavni_predpisi/zdr 1/#c16922

47 Buga. Employment Relationships Act (ZDR-1), http:/www.mddsz.gov.si/en/legislation/
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jep ce cMamyjy obaBe3e MocoAaBIia, ajik ce ca JAPyre CTpaHe oJlaKIlIaBa
W OTHYIITamke, ONEeT W3 MCTOr pas3liora-cMamema o0aBe3a (TPOIIKOBA)
nocnoaasia. Crora ce Hamehe 3aKJbydak Ja ce€ 3aKOHOAABALl, TTPHIIMKOM
Kpeupama HajHOBHjUX M3MEHA PajJHOT 3aKOHOAABCTBA, He yiasehu mydibe
y CYIITHHY CTBapy M MPaKTUYHE MOCICIUIE KOje MOje MPOY3POKOBATH Y
(cTeyeHMM) MpaBUMa PAJHHUKA, OMPENETNO 3a IPUMEHY IpHHIUNA Finis
santificat media.

AyTOpy OBOT pajia c€ YMHU Jia OM WIIaK HajlipaBUYHMjEe OUJIO /a ce
(6uno ma je To mpaheHO y MOTIYHOCTH YKHAAFHEM FUIH CaMO TTOjJMOBHOM
MPOMEHOM MHCTHTYTa MUHYJIOT pajia), CBUM 3arociieHuMa yBeha u3Hoc
OCHOBHE 3apa/i¢ 3a U3HOC KOjU I'y0e Ha OCHOBY MHHYJIOT pajia KOJl TPETXOIHUX
nocsosaBana (0uyBame MPUHITKIA 3a0paHe MOBPATHOT JIEjCTBA, CTCUCHHUX
IpaBa ¥ ayTOHOMHjE BOJhE KOJ] 3aKJbyUCHha YTOBOPa O pay), a Ia ce caMo 3a
yOynyhe npuMmemyje npuHIun yeehama 3apajie Mo OCHOBY paja y paJHOM
OJTHOCY KOJT aKTYEJTHOT MMOCJI0/IaBIa, OTHOCHO O/IroBapajynu Ipyru 10aIH Ha
3apany. Tako Om 3armocienu 3aapxaiu cBoje moctojehe 3apane, a 3a yoymyhe
Ou uM ce octaBuiia MOryhHOCT Jia camu yBehajy 1ieHy cBora paja, Tj. Jia Tpaxe
Behe M3HOCE OCHOBHUX 3apajia MPHJIKKOM ITPOMEHE MOCII0/IaBIa, BpeaHyjyhu
TaKO CBOj JIOMPHHOC pe3yJTaThuMa pajia Kpo3 CTEUCHO pajHO MCKYCTBO, a
MOCIIO/IABIMMA MAK JIa CE OCTABH JIa BPEAHY]Y J1a JIH j€ TO OIPABIaHO B Y KOM
0o0uMy, Te Jia OIeT YyroBOp O pajy, ca yTBpheHOM 3apajioM, Y MOTIYHOCTH
Oyzie pe3ynTaT MperoBopa u carjacHe BoJbe 00€ YroBOpHE CTpaHe.
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“Years of Employment” - What does (not) it mean?

Summary

With the adoption of the amendments to the Labour Law (“Off. Ga-
zette of the Republic of Serbia”, No. 75/2014.), employees are only entitled to
increased salary for the past years of employment with the current employer.
Past years of employment with any of the previous employers will not be
taken into account, as it was until now.

To ensure equal rights for all labourers, the Amendments to the Law
on Salaries of state authorities and public services, and the Amendments to
the Law on Salaries of Civil Servants (“Off. Gazette of the RS”, no. 99 /2014
- both laws), have also been adopted and came into force. These regulations,
with some specifics which will be analysed in this paper, also consider only
the time passed at work with the current employer.

The aforementioned changes in the Republic of Serbia’s legislation,
are in fact changing the basic meaning and content of ,, Years of employment
concept, as it is no longer associated with the overall work experience.

Accordingly, the author of this paper analyzes the meaning of the term
“Years of employment” today, considering the similarities and differences
between this concept and related labour concepts, and also considers if the
latest amendments to the labor legislation violate, and in which way, the
fundamental principles such as non-retroactivity, the equal treatement and
the protection of acquired rights.

Keywords: Years of employment, Jubilee Awards, Retroactive Laws
Application, Previously Acquired Rights.
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YIOYTCTBO AYTOPUMA 3A ITIPUIIPEMY PA/1IOBA

dopmar

PanoBe cnatu y enexTpoHCKOM 00iMKy y niporpamy Microsoft Office Word
(2000, 2003, 2007), y doury Times New Roman hupununa (serbian
Cyrillic), ocuM OpUTMHATHUX JIATHHUYHUX HaBoja. Bemuuwmna ¢onra 12,
pasmak singl, mapruse 2,5 (ropma U 10mba, JeBa U JecHa). TeKCT paBHATH
ca o0e MapruHe, He JEIUTH PeYd Ha Kpajy peda Ha ciorose. CBe cTpaHe
Hymepucatu. @opmar crpanuie A4.

O0umMm pana
Hajpume 35.000 kapaktepa, ogHocHO 6.000 kapaktepa Kamga ce pagd O
MpUKa3uMa, yKJbydyjyhu u pazmaxe.

Je3uk u nucmo
PanoBu ce 00jaBbyjy Ha CPIICKOM JE€3UKY, HUCK/bYUYHMBO NUPUIMUYHUM
MUCMOM, Ka0 U Ha CHIJIECKOM, PYyCKOM, ()PAHI[yCKOM U HEMAUKOM jE3UKY.

JlocTaBbame
Panose cnatu Ha anpecy: urs.radnopravo@gmail.com

AHOHUMHOCT

Pykomnuce olemwyjy aHOHUMHU pEleH3eHTH. AYyTOpU MOpajy Ja YKJIOHE W3
TEeKCTa CBE MH(OpMaIlMje Ha OCHOBY KOjUX OHM CE MOTJIM HJICHTHU(UKOBATH.
VY TekcTy Uy IuTaTHMa, ayTopu Tpeba aa roBope o cedu y Tpehem muiry.

Hzraen pyxonuca

ITpBa crpanmma Tekcra Tpeba na caxpu: HAcloB paxa (ca ¢ycHoTOM
03HAYCHOM 3BE3IMIIOM (OMIIMOHO) Y KOjOj C€ HaBOJE HW3BOPH JIMYHE H
¢uHaHCHjcKe TOMOhM TpW mHcamwy pada, Kao LITO je HasuB U Opoj
IIPOjeKTa, U CII), IME M MPEe3UMe ayTopa W 3Bame, Ca MHCTUTYIHjOM (WU
WHCTUTYIMjaMa) y K0joj paau (paje) Wil MECTO CTaHOBama, HHpopMaImje
0 KOHTaKTy (HajIoXeJbHH]E eJICKTOPHCKA MoITa u/win 0poj Tenedona). To
YUYMHHUTH TaKo IITO Ce OAMax H3a IMpe3uMeHa ayTopa oTBapa (pycHOTa
(3Be3muiia) y Kojoj Tpeba HaBecTH OBe mojarke. Takole, mpBa cTpaHUIlA
Tpeba na canpxu u anctpakT (10 150 peun) u 4-5 KIbYUHHUX pedH.

HacnoBe nojeanHux onesbaka y TeKCTy JaTu y ciieaeheM oOMuKy:

HacaoB oxesbka (Times New Roman, 12, Bold)

ITognacmos 1 (Times New Roman, 12, Italic)
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[MognacnoB 2 (cmoBo a30yke y momysarpaau, Times New Roman, 12,
Regular).

[MuTtupame BpIIMTH Tako mTo he ce y TeKCTy, Ha oaroBapajyhem mecty,
CTAaBUTH O3HAKa 3a MOJHOXHY HAIIOMEHY, a Ha JIHY CTpaHe HaBECTH M3BOP,
no cieaeheM pemocieny: MOYEeTHO CIOBO MMEHa ayTopa, Mpe3nuMe, Ha3uB
paaa, u3BOp U TOJIMHA U3/1ama, OpPoj CTpaHe.

Ha npumep:

b. bnaroes, [Ilpobaem nocrooasauxkux npedCmasHuKa  u3
coyujarucmuukux zemana y Melhynapoouoj opeanuszayuju paoa, PeBuja 3a
melhyrapomHo npaBo, op. 1/1959, crp. 25.

VYKOIUKO ce UCTH ayTOp LUTHPa OJMax MOTOM, YMECTO MOHABJbakha HMEHA
ayTopa, pajia ¥ U3BOpa, CTaBUTH ibid.

YKONIMKO ¢€ jemHO Je0 HCTOr ayTopa LUTHpa ca pa3sMakoM (y
MeljyBpeMeHy je IUTHUpaH HEKH JPYTH ayTop), IUTHPame H3BPIIUTH Ha
cinenehu Hauny:

b. bnaroes, op. cit, ctp. 28.

Kana ce y jeaHom paay IUTHpa BHINE Jella MCTOT ayTopa, CBaKH MYT
HABOJIUTH IyH Ha3MB Jieja (OCUM aKo je y MUTaby y3acTOITHO IUTHPAE).

Beoma je BakHO Jia ce IIMUTaTH W TIO3WBU Ha JIUTAPATYPY Y TEKCTY M JIUCTA
Ooubrorpa)CKuX jeUHKIIA HA KPajy TEKCTa y MOTIYHOCTH ciiaxy. CBaku
LUTaT W3 TEKCTa W TI03MB Ha JIMTEpPATypy Mopa Ja ce Halje Ha JIUCTH
oubnmorpadckuX jenuHUIA, OAHOCHO CBaka OubOmumorpadcka jemuHUIA
HaBeJIeHa y JIMTepaTypu Mopa Ja ce Hahe y Tekcty. [1o3uBH Ha nTUTEpaTypy
u Oubnmorpadcke jeJUHHIIC HABOJC CE Yy OPUTHMHATHOM IHCMY, 0e€3
npesohema. CTpaHa UMEHa MUCATH U3BOPHO.

VYKOIHMKO ce y TEeKCTy Haja3e ciHuke Win Tabene (MOKeJbHO je KOPUCTUTU
X PECTPUKTHBHO), Ha oAroBapajyhem mecty y TeKCTy YINYTUTH Ha HHX,
urp. Tabema 4. HacioBe nmatu wm3Han ciwka Ttabenma. Cruke Mopajy
rapaHTOBAaTH KBaJIHWTETaH OTHUCAK Yy BEJIMYMHU y K0joj cy mnpeaBubeHe y
TEKCTy, Tj. MOTpeOHO je ma Oyay y pesomyuuju ox 300dpi. Cnmke u
rpadKOHN MOpajy OWTH jenquHCTBeHH 0o0jexTH (0e3 ememeHara Drawing-

a).
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Jluteparypa
[Iume ce HakoH TekcTa, Kao moceOHa cekuuja. HaBectu cBe nmuTHpane
oubmmorpad)cke jeAMHMIIE, a30yIHUM peaoM (a0eIeTHIM, aKo je y TUTamby
pan Ha eHraeckoM, (paHIyCKOM WM HEMaYKOM je3HKY), IpeMa Mpe3uMeHy
pBor aytopa. bubnmorpadceka jenuauna Tpeda ga caapiKu:

3a KIbUI'e: [IPEe3UMe U MPBO CJIOBO MMEHA ayTopa, TOAMHY H3Aama
y 3arpajiiu, HacJloB KibHre (Kyp3uBOM), MECTO H3JIatha, HA3HB M3/aBaya;

3a MOrJaB/ba y KH-M3M: NPE3MME U IPBO CIOBO MMEHA ayTopa,
roAMHA H3Jama y 3arpagd, HacjoB IIOIJaBjba, y: NPBO CJIOBO HMEHA
(ypennuka), mpesume (ypemHuka), ckpaheHa o3Haka ypemgHumrTsa (Y
3arpajn), HacJIOB KIbHTre (Kyp3HBOM), MECTO H3latha, HAa3UB M3/1aBaya, Opoj
MIPBE U MOCTIEIHE CTPAHE MOTJIABIba.

3a WIaHKe y 4acomucuMa: Npe3uMe U NIPBO CIOBO MMEHA ayTopa,
rOAMHA W3/ama y 3arpajy, Ha3uB 4jaHKa, HAa3WB dacomuca (Kyp3HUBOM),
Opoj u Opoj TpBe U MOCIeAmHE CTPaHe YIaHKA.

3a JAOKyYMeHTa Impey3eTa ca HMHTEpPHeTa: 1mopex web crTpaHe
YIHCATH AaTyM TNPUCTYIIa Ha MHTEPHET CTpaHUIIaMa ca KOjUX Cy Mpey3era.

3a 3aKOHe: TI0pe]] Ha3MBa 3aKOHA HAIMCATH U y KOM je cIyk0eHOM
rI1acuiry 00jaBJbeH.

3a caommTema ca HAYYHMX CKYNOBA: TpPE3UME M TPBO CIIOBO
HMEHa ayTopa, TOWIHA y 3arpagd, HAcllOB paja, Ha3WB KoH(epeHIHje
(xyp3uBOM), OpOj CTpaHE y KHW3U arcTpakara y 3arpaju, MecTo H3lama,
Ha3UB U3/aBaya.

3a WiaHKe W3 HOBHHA: TPE3UME W TPBO CJIOBO MMEHa ayTopa,
TrOAMHA W JaH y 3arpajd, HacJOB TEKCTa, Ha3HMB HOBHHA M OpoOj CTpaHe.
[ToesbHO je ITO Mamkbe KOPUCTUTH OBE U3BOPE.

IIpuno3u Ha Kpajy paaa

O0aBe3HO Ha Kpajy pYyKOIUCa TPUIOKHUTH: HACIOB paja, ancTPakT
(pe3nme) U KJbYUHE Peur Ha CHIJIECKOM je3UKY (M3y3€B pajoBa Ha PYCKOM,
(paHIyCKOM M HEMaykOM je3WMKy). AICTPakT Ha EHIJIECKOM jEe3HKY
(pe3ume) 3a panoBe 00jaBJbEHE Ha CPIICKOM IIOKEJHHO je Ja OyJie HEIITo
nyxu (ox 2. 000 go 3. 500 xapakrepa). Kyma ce xyp3uBom, 6e3 mpopena.
CBHM WiIaHIM C€ AHOHMMHO pPEICH3UPajy OJ CTpaHE JBa KOMIIETCHTHA
CTpyuHhaKa, Ha OCHOBY uera Pegakimja JOHOCH OJUTYKY O LITaMIamby.

Penakupja mMonu aytope na Bojie padyHa O NMpaBMMa Ha HHTEICKTYaIHY

CBOjUHY TNPHJIMKOM H3HOILICHa HaBOJA, PE3yJiTaTa MCTPaKHWBama, Kao U
rpadMuKuX MpUKasa U3 TEKCTOBA.
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CwMmarpahe ce miargjapu3MoM MpOMEHa HEKOJIUKO PEUCHMIIA M3 PCUCHUIIC
OPUTHHAIHOT ayTopa, Kao W IPOMEHa pefociena peyd y HHHXOBHM
pedeHnIama, oI ycJIoBOM Jia Ce Taj ayTop He IUTHUpa.

PagoBu He cmejy OuTu Beh o0jaB/beHH, HUTH NpeAaTH 3a 00jaB/bUBame
HA HEKOM JIPYroM MecTy.

HAIIOMEHE:

Yaconuc o0jaBbyje HaydyHe M CTPy4YHE paJoBE KOjU CYy IMO3UTHBHO
peLeH3UpaHu O/ CTpaHe ABa PELCH3CHTA.

AyTOp y TOKY roguHe Moke 00jaBUTH IBa pajaa, yKIbydyjyhu mpukaze u
OCBpTE.

Pyxomucu koju HUCY IPUNIPEMIBEHHU y CKJIQAY ca YIIyTCTBOM HE YKJbYUYjy
Ce y PEIICH3EHTCKHU MOCTYTIaK.

Pykomnc koju Tpeba mopamuTu pemakmuja npociehyje ayropuma y3 TeKCT
AHOHUMHE peleH3Hje.

Penakunja ayrope O6maroBpemeHo oOaBelITaBa O MpUjeMy paga U UCXOIY
PELEH3EHTCKOT MOCTYITKA.

[No3uTHBHE/HETAaTHBHE PEIICH3M]E CE HE OCTaBJhajy ayTOPHMA.
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