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UDK: 364

O I10JMY COLTUJA/IHOI PU3HUKA

Ancmpaxm: Ilompeba 3a coyujannom cucyprowthy ycmepena je
Ha omKIarare nocieduya oopehenux dozahaja xoje ce oeneoajy
Y eYOoumKky uau 3HAuajHUjeM yMareerny cpeocmasa 3d JHCUBOM,
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1. Pusuk y cepama koje cy 0/1MCKe COLUjATTHOM OCHTYPamby

Pusuk je, 6e3 cymme, jejaH o] ONTHUX elleMeHaTa OTHOCA OCUTY Pamba
YOIIIITE, I1a, CAMUM THM H COIIMjaJTHOT OCUTypamba. M3 oBor pa3mora ce Hamehe
notpebda mpenusnpama oBor nojma. OnpelhrBame 0BOT elleMeHTa COIHjaTHOT
OCHUTYypara 3Ha4ajHo je U 3a [I€0 CHCTEM COIHjaTHE CHTYPHOCTH y KOME je
COIMjaJTHO OCUTYPambe jOIll YBEK heT0B Hajpa3BUjeHHjH OOIHK, a, HEKH MTHACITH
JI071ajy, W HETOBO CPeNCTBO. YMHU ce 1a je y caMOM TOKYIIajy H3BpIIeHa
OBOT 3aJ]aTKa HEOIXOHO MPETXOAHO yKa3aTH Ha je3WYKO 3HAuCHe came
peun ,,pu3uK". Y eHIuKIoNeujama ce fajy cieneha 3Hadema oBe peun: 1)
OTIACHOCT; 2) M3JIarame OMTACHOCTH; 3) T0Cao0 MITH YJIOT CKOITYaH ca omacHourhy
Ila mporajHe; 4) ocurypame; 5) ryourak uinm Heycrex; 6) moryhHocta ca
JIOIIUM TIOCHIeANIamMa; 7) h3Jarame Morubesbr, MOBPeau Wi TYOUTKY; 8)
MpUXBAT KOju yHampen 3Haun ycrex.! Munan Byjaknuja HarsamiaBa na je
MPBOOMTHO OBa ped 3HauMJIa OMIACHOCT KOoja je aljama mpeTuiia o XpuanHa
u crena (risico).”

Kaxko ce pusuk neduHume y chepama koje cy OJIMCKE COIHjaTHOM
ocurypamy? Y eKOHOMHjH, PU3UK 3HAUH MOTYhHOCT M onpe)eHn cTerneH
BepoBaTHOhe HACTyMama HEKOT eKOHOMCKH IITETHOT forahaja mim nejcTa
ca HEMOBOJGHMM TOCIeAuIiamMa. HermoBosbHE TOCIEAWIE Ce jaBJbajy y
OIHOCY Ha MHTETPUTET JBY/IU U CPEJCTaBa, OAHOCHO MMOBHHE M HACTYTIAEha
MaTepHjaJIHUX IITeTa.

V oGUranroHoOM IpaBy, PU3HK 3HAYH OIACHOCT KOja MMa 32 TIOCIIeTHILY
omreheme UM yHUIITEHE ofpeleHe cTBapu OJHOCHO OHeMoryhaBame
u3BpIIeHa obaBe3e MyKHHUKA U3 ofpeheHor oOnIHuraruoHor ogHoca. ® Y
OCHUTYpamby, pHU3HK 3Hauu foral)aj mpeasul)eH yroBopoM 0 OCUTypamby (Toxap,
roriaBa, caodpahajna Hesroma, cMpT, HecpehHu ciydaj) 300r Kojer he, ako
ce Jiecu, OCHTypad OUTH Ty’>KaH J1a UCIUIaTH HAaKHAIY, OTHOCHO YTOBOPEHY
CBOTY WJIM YYWHH HElITO Apyro. Kpahe pedeHo, pu3uK je camo 0macHOCT Koja
ce UMa y BHILy KaJ] ce 3aKJbyUyje OCUTYparbe.

ExoHOMHMCTH Ka)XKy 71a pH3UK Y OCUTypamy 3Ha4n MOTyhHOCT HacTyama
eKOHOMCKH HITeTHOT orahaja.* AKo ce peuu ,,pu3uK’ 10/1ajy aTpudyTH, Kao
IITO Cy €eKOHOMCKH, COLIMjaJIHU, HOJINTHYKH U IPYTH, OHJIA CE 3HAUCHHE OBE
peun Besyje 3a oapel)ene o0nmacTu APYIITBEHOT JKUBOTA ¥ THME KOHKPETH3Yje
y THM obnactuMa. To ce YMHM TaKo IITO CE TIOBE3UBAKBEM THX PEUH J0JIa3H

1 Munan Byjaknuja, Jlekcukon cmpanux peyu u uspasa, Tpehe msname, beorpan,
1980, ctp. 807.
2 Ibid.

3 Bopucnas T. brarojesuh (yp.), [lpasna enyuxioneouja, beorpan, 1979, ctp. 1226.
4 Munytus Cpauh (yp.), Exonomcku nexcuxon, beorpan, 1975, ctp. 1184.
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JI0 U3pa3a: CKOHOMCKH PH3HK, COLIMjaJIHU PU3HK, TOTUTHUYKH PH3UK, PU3UK
ocurypama uta. OBo omoryhyje fa ce npucTynu ogpehuBamy nojMa pu3nKa
y €KOHOMM]H, TIPaBy, OCUTYparby, COL[UjaJIHOM YKHBOTY, UTI.

CamMo je3nuKo 3HaYeHE PU3MKA yKa3yje Jia je OH jeHa OMAcHOCT Koja
je ycMmepena (ymnepeHa) mpeMa JbyIuMa U MaTepHujaliHuM 100pumMa. Y CBUM
cdepama JbYICKOT KUBOTA MIOCTOjU BEJIMKHU OpoOj pU3UKa. Y JPYIITBEHOM
CMHCITY, PU3HMK C€ OJHOCH MJIM BE3Yje YBEK 3a HeKH APYIITBEHH aorahaj Kkoju
HacTaje y ApYILITBY U M3a3uBa oApeheHe nocnenuue, v To, Hajuemhe mTeTHe
nocieauie. BepoBaTHo /a je 0BO yTHIIAJIO HA OPraHW30BaHO JIPYLITBO /A2
MoYHe /1a ce OpaHM O pU3HKa, KaKo O TIOCJIENIIA KOje Cy HaCTyIHIIE, TAaKO
U of1 mocyienna koje Oynyhu norahaj moxke na nzasose. Ho, apymtso ce He
OCUTypaBa O] CBUX PU3HKa, C 003MPOM Ha TO 2 PU3UIM HEMAjy HCTH 3HAUaj
ca CTAaHOBHMIITA MOCIEANIIA Koje mpousBozae. Ocurypasa ce caMo 0Jf OHHX
pH3HKa 3a KOje IPYLITBO CMaTpa Ja Cy Ha JIJaTOM CTEIeHy pa3Boja 3HaYajHH.
Tpe0a, nakiie, UMaTH y BUAY Jja CBAKH PU3UK, OMO OH COIMjaJTHU, EKOHOMCKH
WJIY APYTH, HUjE UCTOBPEMEHO U OCUTypaHu pu3uK. OBo, ynpaso, 300r Tora
LITO JPYLITBO HEMa MHTEpeca Ja CBE pU3HKe ocurypa. OCUrypanu pu3uk
jecte camo oHaj foralaj KoMme je mpaBHa HOpMa Jiajia TO CBOjCTBO U 32 UHje
HacTyname IpaBHa HOpMa Besyje oapeheHe mocnenuue. Pusuk je, nakie,
OIMACHOCT KOja MPEeTH UMOBMHU MJIM JIMILY Ol HaCTymHama HeKor foralaja.
Omn, nakie, 3Haun MOrYhHOCT HacTynama jaorahaja.

Jorabaj xoju ce ocurypasa, ¢ 003upoM Ha TIOCJICAMIIE KOje IIPOU3BOIH,
Ha3uBa ce OCUI'ypaHuM ciydajeM. [Ipema unany 898. 3akoHa 0 oOnurannoHuM
OIHOCHMA, MPEIMET OCHTYparba je OCUTypaHu ciyuaj. Ocurypanu ciyuaj
jecte noralaj ¢ 003UpOM Ha KOjH ce 3aKJbyuyje OCUTypame, a KOju Mopa OuTn
Oynyhu, Hen3BecTaH M He3aBHCaH Ol HCKJbYUMBE BOJbE yroBapaua. MehyTum,
Tpeba ncrahm ga cBaku OCUTYypaHU PU3UK HE MOpa MOCTATH U OCUTYpPaHU
ciyy4aj. Jlakie, omacHocT o] HacTynama oapeheror norahaja moxe ocraru
caMo Ha HUBOY allCTPAaKTHE OMAacCHOCTH.

OBHUM 3aKOHCKHMM €JIeMEHTHMa HEKH MHCLUH J0Aajy U eJeMEHAT
KOJUM ce yKasyje J1a je ped o mreTHoM gorahajy. Melhytum, y Be3u ¢ oBuM
€JIEMEHTOM II0CTOj€ CXBaTama Koja yKa3yjy Aa OCUTypaHuK Hajuenihe 300r
HaCTyMNama OCUTYpaHOT ciydaja (goralaja) mpeTpmu WTETY, alid, 1a TO HHUje
CBOjCTBEHO CBUM BpCTama OCUTYypama.’ PU3HK je eBeHTYaJIHOCT M OTHOCH Ce
mpema IITeTH Kao y3pok mpema nocieauiu.® Kao npumep porahaja aujum
HaCTYyIambEeM Ce He HAHOCH LITETa, HABOJU CE KOJl OCUTYparba JKUBOTA CIIy4aj
NOXHuBJbeHa. Jla nu oBaj norahaj, u3 pasnora mwrTo cnaja y rpymy cpehuux

5 Ipenpar Ulynejuh, IIpaso ocucyparsa, beorpan, 1973, ctp. 70.
6 Ibid.
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norahaja, moxe Outu mretan forahaj? Moxe ce TOCTaBUTU M CYIPOTHO
MUTame Koje riacu: ,,Jla 1 cBu cpehnu gorahaju koju cy ocurypatu He MOTy
outn wretHu norahaju?* Cpehuu norahaju cy onu gorahaju Koju cBojuM
HACTYMameM JOHOCE PajiocT, 3aJI0BOJBCTBO - JaKJe, YHHE JbyJe CpehHUM.
Hdunema je y Tome, ja I1 C€ HAa OCHOBY CyO0jeKTHBHOT TO)KHMBJbaBaba gorahaja
MoXKe M3BYhH 3aKJbyyak Jja OHM HUCY IITETHHU Aoralaju wim ce, max, Mopa
y3€TH y 003Up U TO Jia JI1 OHM Hamehy Heke HOBe MaTepHujaHe TPOLIKOBE
UJIY yMabyjy CBOjUM HAacTyIamkeM HMOBUHY.

2. Ilojam coumjajiHor ciayuaja

[Tuciy koju ce GaBe COLMjaTHOM IIOJTUTHKOM 110jaM ,,COLIMjaIHU CIy4aj
rnocMartpajy mupe, He Be3yjyhu ra camo 3a colMjajiHO OCUTYparbe, Hero Ia
rocMaTpajy Kao IojaM cucteMa colujaiiHor obe3oehema unu couujanHe
CUTYPHOCTH, Tj. TIpaBa colujajiHor o0e30elema 0JHOCHO MpaBa CoIUjaTHe
CUTYPHOCTH. 3aHUMJBUBO j€ OCBPHYTH C€ 3alITO je OBJE IMocje aTpudyTa
,»COLIMjaJIHU (KOjH Ce OAHOCH Ha 00JIaCTH APYIITBEHOT )KHBOTA Y KOjUMa Ce
00e30el)yjy ycinoBu 3a pag U KUBOT YOBEKa) yNOTPEO/bEH TEPMUH CIIyUa).
[ToceOHO je 3aHMMJIBMBO 3AIITO je 0Baj TEPMHH ynoTpedpaao npod. Crymap’
(a, BepoBaTHO, IO/ KETOBUM YTHLIAjeM, U JIPYTU ayTOpPH) Kaj Cy HEroBU
pazoBu 13 oBe o0nacTH OWUIM MoA BeNUKUM yTunajeM Jupana (Durand),
KOju He ynoTpeOsbaBa 0Baj TEPMUH, Beh TEpMUH ,,risque’, KOMe ce y CPIICKOM
je3UKy He MOXKE JAaTh 3HaueH-e KOje MMa TEPMHH ,,ciry4aj”. OBO cTora mro
(dpaHniycka pey ,,risque* y IpeBoy Ha CPIICKH Je3UK 3HaYH ONACHOCT, JIOK e
TEPMUHOM ,,ClTy4aj* 03HauaBa gorahaj WM JbyACKa pajiiba KOju ce HE MOTY
ynucarty y Kpusuily oapehenom nuiy.® Mmajyhu y Buny na je KpuBuiia oCHOB
OZITOBOPHOCTH, TO 3HAYH Ja CITy4aj UCKIJbY4Yje OATOBOPHOCT.

3a ciyuaj ce Kake J1a je ¥ HenpeasuleH poralaj Koju ce y )KUBOTY, UIIAK,
JelaBa, a leroBO HacTyIamke OJHOCHO HEroBe MOCIeUIE Cy PelaTUBHO
OTKJIOKMBE (HIp. 00JbUM uyBameM cTBapH).” [lorahaj, kao Jeyncka paama,
IIOCTOjH OHJA aKO je HEeKO JIMIE OcTBapuio oapelheHe mocienuue, aiu je
noctynano 0e3 kpusuue. Kox npupoanor noralaja mocieaniie HUCY pe3yJiTar
JBYJICKE paiibe, Hero AejCTBA IPUPOJHUX CHIIA. AKO CE OBO 3HAUCHE TEPMHUHA
,»Clly4aj" ImpeHece Ha M0JbEe COLMjaIHOT OCUTYpama Wild, IIUpPEe, Ha T0Jbe
COLMjaTHOT MpaBa, oHAa O6u Omno moryhe 3ay3eTu cTaB mpema Kome Ou
COLIMjaJTHH CIIy4aj y OBOj OOJIACTH 3HAYHO OHaj Aoral)aj Wiin JbYIICKY paamby
KOja ce He MOXKE MPUIIHCATH Y KPUBHILY OcUTypaHoM niuiy. Jakie, camo

7 Muxanno Crynap, Coyujarna nonumuxa, beorpaz, 1960.
8 Ilpasna enyukioneduja, op. cit., ctp. 1313.
9 Ibid.
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OBaKBH gorahaju u JeyJICKe pagibe MOTY IPOM3BOIUTH MPAaBHE MOCIICIUIIC,
Tj. OCUTYpaHO JIMIIE MOXKE 3a BHUX Be3uBaTH onpehene 3axrese. Hucy cBu
COLIMjaJTHH CJIy4ajeBU MOKPUBEHH WIIH, KAKO HEKH MUCLH Kaxy, 3aliTHheHn
COLIMjaJTHUM MPaBoM (IIpaBOM COLIMjAJTHOT OCHUTypama), Beh camo riaBHU
couujaaHu ciydajesu. [1o mpaBuity, TO Cy OHU Cily4ajeBH O KOjUX IPYLITBO
ocurypasa Juia, Ipe cBera Ja OM MX 3alITHTHIIO Of TIOCJIEANIIA KOje OHU
npousBoze. To cy, o npaBuiTy, OCIESANLE KOje 3HaYe yTpoKaBarbe COLUjaTHe
CUTYPHOCTH, &, Ipe CBEra, OCHOBHE COL[MjaJIHE CUTYPHOCTH.

ConyjanHy ciay4ajeBu O YHUjUX je mocieauua ofapeheHo nuie
3amTuheHo TpaBHOM HOPMOM, Ha3MBajy ce OCUTYpaHH ciyuajeBu. [Ipema
TOME, COLMjaJIHH CIIy4aj MPeACTaBJba, CBE JOK Ce HE AOTOIU - OCUTYpPaHU
PH3HK, OTIACHOCT, Tj. MOTeHIHjadHy MoryhHoct na he ce noronutu. [loctoju
HEW3BECHOCT KOja ce KOJI HeKuX ciydajeBa (Hecpehe Ha mociy, Gosect)
n3pakaBa y TOME LITO CE YOIIITE HEe 3Ha Ja JIu hie ce JoroauTH (arncoayTHa
HEM3BECHOCT), a KOJl HEKUX ce He 3Ha Kaja he ce JoroguTH, Kao LITo je
TO, IPUMEpa pajau, clly4yaj ca pU3MKOM CMPTH (pelaThBHA HEU3BECHOCT).
MebhyTuM, y conujajlHOM OCUTYpamy MOCTOje CIy4ajeBH 3a Koje ce 3Ha
kan he ce morogutu (crapoct). Hema, nakie, y morjieay BpeMeHa BHXOBOT
HACTyIama YOIILITE HEU3BECHOCTH, jep jeé TPaBHOM HOPMOM TO YHaIpen
onpeheno. IlpaBHa HOpMa, Ha mpUMeEp, MPOMHUCYje 1A, ca CTAHOBUIITA
COLIMjaJTHOT TIpaBa, a U ca CTAHOBMILTA PAJHOr IpaBa, CTAPOCT HACTyMa
HaBpuUIekeM 65 roanHa xuBoTa. CTapocT o 65 rofrHa )KUBOTA jeCTe CIIy4aj
KOjM M3a3MBa IIPeCcCTaHaK paJHOr OHOCa IO CUIIM 3aKkoHa. HacTyname oBor
OCHT'YpaHOT CiIy4aja TOBJIa4M MpPaBHE MOCIEAULE KOje Ce U3paxaBajy y
MpeCTaHKy PaJHOT OJHOCAa U T'YOMTKY 3apajie, Kao U IPYTHX JaBarba Ha
OCHOBY pajia, OMHOCHO paHOTr ogHoca. MelyTuM, mpecTanak paJHor ogHoCa,
300r HaBpIIeHa oApe)eHNX roArHa KUBOTA UM 3a MOCIEIULY CTHIAKE
IpaBa Ha JUYHY MEH3Ujy ymecTo 3apajae. CtapocT o1 65 roquHa HUje BULIe
PHU3UK HET'O OCUTYpaHH CIIyyaj.

2.1. Ynompeoa mepmuna ,,coyujannu cayuaj

Hocasanimbe u3arame MMa HEKY JIOTHKY M, MOX/Ia, 38 YUTAola, Ha
MIPBH NIOTJIE]], HE OCTaBJba HUKAKBE auiieMe. MelyTum, To, UIak, HUje TaKo.
TepmuH ,,cityuaj” ce ynorpe0sbaBa, Ipe CBera, ja ce o3Hauu jgorahaj koju
UCKJbYUYyje OATOBOPHOCT OZpel)eHOr IuIa 3a MOCICAHIIe KOje ITPOU3BOJIH.
Jaxuie, ped je o morahajy KOju MCKJBYydyje OArOBOPHOCT 3a mteTy. OBO je
BeroBa QyHKIM]ja y MpaBy, Ma je CXOAHO TOME MMa U KOJl OJITOBOPHOCTH Y
COI[MjaJTHOM TpaBy. ¥ COIMjaJIHOM OCHTYparby, OHA CE MOYKE UCKOPUCTUTH
y CMHCJTY Jla caMO OHHM Joraljaju unje HaCTylame Ce HE MOXKE [IPUITUCATH Y
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KPUBHUILY OCHUTYPaHOM JIMIy MOTY OMTH OCHOB 3a OCTBapuBame oapeheHnx
npaBa. OCUT'ypaHo JIMILE KOje HAMEPHO CBOJUM pajibaMa (Kao LITO je TO PEUCHO
OHE IIPEACTaBIbajy CIyuaj) H3a30Be HIIP. OOJIECT WIIH CIIpeyaBa 03/[PaBJbebe
HE MOYKE OCTBApPHUTH MPAaBO Ha HAKHATY 3apaje 300r CIPeYeHOCTH 3a pajl.
[Ipema Tome, 3a ciyuaj (kao morahaj winM paamwy) HUCY OMTHH €JIEMEHTHU
MOryhHOCT HacTymnama, HEM3BECHOCT, IITETHOCT, HE3aBHUCHOCT O] BOJbE
cy0jekara OlHOCHO OCHTYpaHMKa, HEr0 CaMo TO Jia C€ HerOBO HACTYName
HE MOXKE CTABUTH y KPUBHIY Oipel)eHOM U1y (y OBOM CIIy4ajy OCHUTYPaHOM
WM 3aTHNeHOM JIMIY) U 12 UCKJbYUYje BerOBY OATOBOPHOCT (y rpaljaHckoM
MpaBy — 3a WITETY, Y KPUBUYHOM IpaBy — 3a KpUBHYHO 1esi0). OBO Baxku
YOIILTE 32 COLMjaTHO MPaBO, OAHOCHO MPABO COLMjaJiHe cUrypHOCTH. U3
OBHX pasjiora YMHH C€ J1a TePMHUH ,,Clly4aj” HUje MPUMEPEH COLUjaTHOM
ocurypamy. [IpuMepenuju Ou CyIITHHYE OCUTYparba OMIIM TEPMUHH ,,pUBHK
Wiy ,,qorahaj .

HctoBpemeno, Moryhe je 3aKkJbyYUTH 12 HEKU MUCLIH KOPUCTE TEPMHUH
,»COLIMjaJIHU CTy4aj" 1a Ou lUMe U3Pa3HIIi WU OKPHIIN jeIHY TCHACHIU]Y
KOja ce HCIoJbaBa y pa3Bojy IpaBa CoLUujaIHe CUTypHOCTH. Peu je o Tome
Ja ce Ha oapeheHOM cTereHy pa3Boja OcTBapuiia TEKba Ja Ce 3allTUTa
(maBame mpecTanuja) He orpaHu4aBa camo Ha Oynyhe morabaje, Hero u Ha
onpehene Tepere Koju Cy HaMEeTHYTH MHAMBUAYH.” CucTeM coumjaiiHe
CUTYPHOCTH IpHXBarTa Ja MoKpHje Beh peannsoBane pusuke He npasehn
pa3nIuKy y ocurypamy ox Oyayhux pusuka uMje HacTylame yMamyje
CPEICTBO 32 er3ucTeHunjy nHauBuaye."! Tako ce 3a colujanHe pu3uKe Kaxe
na cy noralaju Koju cripeyaBajy cTUlame MpoecuoHaNHOr 10X0TKa (bomecr,
CTapoCT, MHBAJIUAHOCT, HE3aIOCICHOCT) UIIN KOjU MPOY3POKYjy HU3BECHE
moceOHe TPONIKOBE (M3alH 3a 37IPaBJbe, MOPOIHUUHU TPOIIKOBH).?

VY mpaBy counjagHe CUTYPHOCTH C€ TI0jaBJbyjy TEPMHUHH ,,COLUjATHH
pusuu’ (bp. risques sociaux) u ,.,couujanuu repetu’ (Gp. charges sociales).
Hexn nucun ykasyjy Aa je TepMUH ,,TepeT™ ynoTpeOsbeH Aa O ce yKasao
Ha pa3JIMKy Koja MmocToju n3Mel)y HauMHa cMamemha HUBOA er3UCTEHLN]Ee
KOja HacTaje 3a ciy4aj pohema aerera (y MOPOAMIIN) U 3a CIIydaj HACTyTamba
pH3HKa Be3aHUX 3a paji WK QU3HONIOIIKKUX pu3KKa. Ped je, nakie, 0 yka3upamwy
Ha JIBa pa3iMuMTa HAYMHA YIPOXKaBamba MaTepUjalHe er3UCTeHIIN]jE JTUIIA.
Hactyname pusuka OonecTn UMa 3a TIOCJIEANILY CIIPEYCHOCT JIMLA 3a pall, a
TO 3HAYM Ja ce JUIy yMecTo 3apaje ucrutahyje HakHaza 3apaje, Koja je, 1o
IpaBUILY, Mamba o1 3apaje. Ha oBaj Ha4MH ce cMarbyje HUBO er3UCTEHIIH]E UK

10 Paul Durand, La politique contemporaine de sécurité sociale, Paris, 1953, ctp. 15.

11 Ibid.

12 Jean-Jacques Dupeyroux, Xavier Prétot, Droit de la sécurité sociale, Paris, 1990,
crp. 1.
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00Jbe peueHO HUBO 33/J0BOJbaBamba MOTPEOa YIAHOBA MOPOAHIIE U TOPOAHIIC
y nenuHu. Y ciy4ajy pohema nererta, moctojehu 10Xonak y mopoaunu ce
onrepehyje HOBUM TPOITKOBUMA (TEPETHMA) KOjH CY HEOIIXO/IHU 3 Uy BaE,
Nosin3ame U HeroBame aereta. [Ipema Tome, poljeme aereTa nopoauny Hamehe
HOBE TPOLIKOBE KOje OHa n3/Baja u3 noctojeher mopoguyHor Oyyera u caMum
THUM OHa JIOCTUTHYTH HHMBO CBOj€ €3UCTEHLHjE (CTaHaap/a 3aJ0B0JbaBamba
norpeba) cMamyje. Y oba cirydaja ped je 0 MPOMEHHU MMOBHHCKOL CTamba
OCUTypaHHUKa. Y MPBOM ce paJu 0 I'yOUTKY 3apaje, a y Apyrom o nosehamy
noTpeba. Y OBOM KOHTEKCTY CE€ HAaCTOjH JIOKa3aTH J1a €BONYLH]jy MpaBa
COLIMjaJTHE CUTYPHOCTH KapaKTepHUIIe HECTajarbe ojMa pU3HKa U Ja 1071a3u
70 TIojaBe Jieo0e cpeicTaBa 3aCHOBAHE Ha MTOjMY TepeTa (TpoIikoBa). YnHu ce
na je Ctynap, o yTHIIajeM OBAaKBOT pa3Boja CUCTEMa COLMjaTHE CUT'YPHOCTH,
yHOTpeOHO TEPMHUH ,,COLUjaTHH ciydaj*. To ce MoXkKe MOTKPENUTH BEerOBOM
cienehoM pedeHuIoM: ,,Y CaBpeMEHUM yCJIOBHMa O] TOjMOM COLIHjaJIHOT
ciyvaja He TpeOa cxBarutu Oyayhu u HensBecTaH jgoralaj unje HaCTyname
HE 3aBUCH MOTIYHO OJ BOJbE KOPUCHMKA, KA0 LITO jE€ TO CXBAaTHJIO MPaBO
OCUTYparba, HET0 YOIIIITE CBAKOJHEBHE TepeTe Koje oxpeleHo nuie nogHece
BHUIIE HETO HeroBu cyrpahanu. OBaj ayTop U3PHUUTO Kake J1a COLMjaIHN
CiIydaj moApa3yMeBa CBAaKOJHEBHE TepeTe Koje ofpeheHo nuie monHece
BHUIIIE HETO BUXOBH cyrpahanu. OBae ce Hamehe U MUTamke KapakTepa npaBa
COLIMjaJTHOT OCUTypamba. Jla 1 oHo nma kapaktep obemrehema nin kapakrep
notpebde niaM uMa 1 Kapakrtep obemrehema u kapaktep norpede? I[locroju
jeIIHO JIOTMYHO 3aKJbyUnBam-€ IpeMa Kome he mpaBo conujaiHe CUTypHOCTH,
aKo je BUIIC OCUTYpame UMATH U BHILE KapakTep obemtehema u obpartHo,
YKOJIMKO j€ BUIIIE COLMjaTHO OH/a he n mMaTH BUIe KapakTep norpeode.”

3. Ilojam pu3uKa y COMjaJTHOM OCHTYPamby

Kox mokymaja onpehuBama mojMa pu3nKa y COIHjaTHOM OCUTY Parby
Tpeba mohu /] Tora Jia je 0HO 00aBE3HO OCHUTY Pakh€ 3a JIMIIA KOja 00aBJbajy HEKU
pan, 6uito ma ra Bpire y GopMu pagHOT OTHOCA, OFUIIO Ja T'a BPIIE CAaMOCTATHO
COICTBEHHUM CPEJICTBMMA, OWJIO 1a 00aBJbajy JCJIaTHOCT Y BUY mpodecuje.
CBa oBa JluIla ce MOMEHTOM CTYyTIarha Ha paJl, OHOCHO OJI TOYeTKa OaBJbeHha
onpehenom nenaTHomNy OCUTYpaBajy Mo CHUIIM 3aKOHA — JTaKJIe, TUIHU Pa,
HE3aBUCHO OJ1 lhUXOBE BOJBE, IOCTAje U3BOP BbUXOBE COIMjaTHE CUTYPHOCTH,
1 HE caMO KBHXO0BE HETO U YJIaHOBa HIXOBE Topojuiie. Paj kao n3Bop mHUX0BE
COIMjaJTHe CUTYPHOCTH MO J1a IPecTaHe, a To hie ce IOroquTH ako pecTaHe
Jla TIOCTOjU paJHO MECTO (Kao OpraHW3alFoHa jeTHHHIA paja KOjy YNHHU

13 Awnron PaBuuh, ,,Ocurypanu pusux*, Hawa 3axonumocm, 6p. 9/1976, ctp. 56.



Ilpog. op Bopusoje Lllynoepuh, O nojmy coyujarnoz pusuka,
Paono u coyujanno npaso, cmp. 1-18, XV (2/2011)

CKYTNl (U3UYKHUX, TEXHUYKO-TEXHOJIOIIKHX, EKOHOMCKHX, COLUjaTHUX U
IpYyTUX eJIeMeHaTa) Ui axko aole 1o ryoutka panHe ciocoonoctu. O6aBe3Ho
OCUTYypame MoApPa3syMeBa U OCUTYparmbe YIAaHOBA MOPOJUIE OCHUTYpaHUKA.
[IpBo ce mocTaBsba MUTaE LITa OHU OCUTYpaBajy? Y IPUBATHOM OCUTYparby
OCHTypaBa ce€ HMOBHMHA MM JIMYHA 100pa MojenuHua (3ApaBibe, KUBOT U
ap.). Ox gera ce ocurypasajy? OcurypaBajy ce o pHU3HKa, 0] OIaCHOCTH
HacTynama oApeheHor norahaja koju MOXe /1a yrpo3u UMOBHHY OJHOCHO
JU4Ha 100pa. Y COLMjaTHOM OCUTYpalby, OBa JIMIIa OCUTYPaBajy COLUjaTHy
CUT'YPHOCT 3a ciyuaj 1a Oyay JoBeJeHa Y CUTyallHjy Jia je He MOT'y OCTBApHTH
Ha OCHOBY pa/ia — OCUTYPaHHK HETIOCPETHO, a YTaHOBH ITOPOAMIIE OCPETHO,
Ha OCHOBY BE3€ Ca OCUTYPaHUKOM. JEAHOCTaBHO PEUCHO, OCUTYpaBajy ce 3a
ciry4aj mpectanka paga. On dera ce ocurypaajy? OcurypaBajy ce o1 CBHX
OHMX jorahaja uiam mpomMeHa y cTamy 3ApaBjba KOjU(e) MOTY J1a M3a30BY
COLlMjaJTHE MOCTIeUIE Y BUy HECTAIINIIE CPECTaBa 3a Er3UCTEHIH]Y, Tj. 32
3aJI0B0JbaBaLE )KMBOTHHX MOTpeOa HajMarbe y BACHHI OCHOBHUX )KMBOTHHX
norpeoa.

Ocurypanu pu3UK y COLUjaIHOM OCUTyparby MPEACTaBIba OMACHOCT OJL
HacTynama ogpehenor noralaja — ryouTKa pagHOT MECTa, Tj. HE3alOCICHOCTH,
CMpTH, pohera AeTeTa WK IPOMEHA y eJIeMEHTHUMa YOBEKOBOI' OpraHnu3Ma
(GomecT, MHBAJIMIHOCT, CTAPOCT, TPyAHONhA) KOjU JOBOJAE A0 MPUBPEMEHOT
WJIY CTAJTHOT IPEKH/Ia BpIICHa Paja, a IITO UMa 3a MOCICAUIY HECTALIHILY
CpecTaBa HEOMXOAHMX 32 3a/10BOJbaBAKEC KUBOTHHX MOTpeda, mpe cBera
OCHOBHHUX XUBOTHHX MOTpeOa.

CBe 110 mpecTaHKa paja, U3BOp COLHjaJIHE CUTYPHOCTH, Tj. H3BOP
3aJ10BOJbaBamba norpeda 3amnociaeHor u norpeda nmopoauie je Ouo 3apahenn
Joxonak. Mi3Bopu oBe CUT'ypHOCTH HETIOCPEIHO MPOU3TIa3e U3 pajia 'y BE3H Cy
C paJioM, a ce, ¢ 003UPOM Ha TO, OBA CUTYPHOCT YECTO Ha3MBa U EKOHOMCKaA
cUrypHOCT. [IpaBHU peXUM OBE CUTYPHOCTH 3aCHHBA C€ HA EKOHOMCKUM
MpaBUMa.

MebhyTum, mpecTaHKOM pajia IpecTaje 1 U3BOP EKOHOMCKE CUTYPHOCTH.
On Tor TpeHyTKa JIMIIE Ce HaJa3u y CTamy COLMjaHe YTPOKEHOCTH Koja je
MocJeIuIa HeMOTYNHOCTH J1a CONICTBEHUM HamopuMa (pazom) 06e30eau
CPEeACTBa 3a 33JJ0BOJbABAILE JKUBOTHHUX MoTpeda. OHO ce, AaKiie, Hala3u y
CUTYaIUjH Y KOjOj je YIpOXKEH IeroB oncranak. Oncranak 0u, 3aucrta, 0Ho
YIPOKEH aKko OHO He OM MMaso MOryhHOCTH Ja TpaKu U 100Hje 3alITHTY
(MaTepujanHy M 30paBCTBEHY) O HEKOr Apyror cyoOjekra. Ta moryhHoct
je peryiaucana HOpMaMa COLIMjaTHOT IpaBa KojuMa je JIMIy AaTo MpaBo Ha
onpehene mpecranuje, Koje ce cacToje y JaBamy U /MU yumbemy. Jlakie,
OCUTYPaHO JIMLE, IO OCHOBY OCUTYpama, OCTBapyje COLMjaJIHy CUTYPHOCT.
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4. Ilojam conujaaHOT pU3HKA

1. Pu3uk u norpeda

Conujanau pu3muIy, kako kaxe Here (Francis Netter), yrpoxaBajy
HOPMAJTHO 33/I0BOJbABAE MOTPeda M HICTOBPEMEHO, ITPOY3POKY]y, MOTpeoe.
[lopen TepmuHa ,,cOMjaTHA PU3KK", 32 O3HaYaBame oralaja Koju u3a3mBa
onpehene comujanrHe MOCIEIUIE y JKUBOTY IMOjEAMHIIA W JPYIITBEHUX
rpymna, Kao ¥ nIpuMeHy oapeheHHX COIMjaTHO-eKOHOMCKHX M IPAaBHUX
Mepa, yrmoTpe0sbaBajy ce joIn M Ha3uBH: 1. COmMjaTHa He3ro/a; 2. COIujaTHu
CITy4aj; 3. collMjaliHa yIPOKEHOCT; 4. conujarHa 0e30eTHOCT U 5. corujarHa
Hecuryproct. OnpehuBame mojma oor gorahaja jecte genukarad mocao,
6e3 0031pa Ha TO KOjU Ce TEPMHUH ymnoTpebshaBa 3a HErOBO O3HAYABabE.
3ajeHIYKO OBMM TepMUHNMA, Tipema JlakmheBuhy, jecte To 1a oOenexaBajy
nmorahaje xoju yrposkaBajy 3aJJ0BOJbaBame JKHBOTHHX TMOTpeda doBeKa,
ETOBY COIMjaJIHY CHTYPHOCT, yCJIOBE 32 HAIPEIOBAKE Y KUBOTY, 1a U
cam xuBOT.'® To je OHO mITO OBUM Jrorah)ajuma (pU3HIMMa) Jaje COLUjaIHy
CTpaHy, Tj. ITO UX Be3yje 3a COIMjaJIHH )KUBOT. Y TOM CMHUCITY, HEKH ay TOPH
MpeAIaxy Jla ce IPBO YTBPAE PU3UIH KOJU Cy HEPA3ABOJHH OJ] COLIMjATTHOT
KUBOTA, a 3aTUM Ja ce n3Mel)y \ux (pu3nKa) yTBpze OHU KOjU Cy TIOKPUBEHHU
CHCTEMOM COI[HjaJTHE CUTYPHOCTH.!

2. llojam pu3suka

IlojmMom pu3nka 6aBe ce TpaBoO OCUTYpamka (AMOBUHE U JTHIIA) 1 TIPABO
COIMjaTHOT ocurypama. CaM TepPMHH ,,pU3UK" y OONYHOM IOBOPY O3HaYaBa
Oynyhu HemsBecTaH forahaj yuje HACTymame HE 3aBUCH MCKJBYYHUBO O]I
BOJbE OCHUTYpPaHHKa, a YUJUM HACTYIIalkeM MOKe HACTaTH M HEKa IITeTa
nin kopuct.”® M3 oBor mojMa, naTtor U3 MpakKTHUYHHX pas3jiora, MOXe ce
MIPUMETHUTH Ja ce pusuk noructoBehyje ca morahajem. Mehytum, y Teopuju
OCHUTypama ce UCTHUYE JIa je TO HEeONPaBIaHO M HEMPUXBATIHHBO. YKa3aHO
je Ha TO J1a pU3MK IpeAcTaBba OMACHOCT Off HAacTymama jorahaja, a He U
cam Taj morahaj.”’ ,,OH je OMacHOCT Koja MPEeTH HEKOj MMOBHUHU WITH JIUILY U

14 Bun.: Muxauno Crynap, Coyujarna nonumuxa, beorpan, 1960, crp. 93; dyman
JlakuheBuh, Y800 y coyujanny norumuxy, beorpan, 1980, ctp. 20; MunocaB MunocassseBuh,
Coyujanna cueyprocm y camoynpasnom opywmsy, beorpan, 1984, ctp. 27-28.

15  P. Durand, op. cit., ctp. 14.

16  Hywman JlakuheBuh, Y600 y coyujanny nonumuxy, beorpaz, 1980, ctp. 20.

17 Ibid.

18  P. Durand, op. cit., ctp. 14.

19 Ibid.
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4Hje peanu30Bambe 10BoaH 10 oapehennx mocneauna“.? [Ipema Tome, Kaj
je y IuTamy PU3MK OHJIA je ped 0 MOryhHOCTH HacTymama jorahaja, a kaaa
je y muTamy OCUTYpaHH CiIy4aj oHJa je ped o Aoralajy Koju je HacTyIHo.
Ocurypanu ciydaj, Aakjie, o3HayaBa jgorahaj Koju je HaCTYNHO U H3a3UBa
KOJI OCUTYpaHor Jina oapehene nocnenunie.

3. [IpaBHM nojam puznka

[IpaBHU MojaM pU3KKa MOpPa jaCHO J1a pa3/iBOjU PU3UK O OCUTYPAHOT
ciryuaja. CXOZHO TOME, TOCMaTpaH ca IPaBHOT aCIEeKTa, PU3HK I0pa3yMeBa
,»MOTr'ylHOCT HacTynama Hen3BeCHOT Jloral)aja Koju He 3aBUCH OJ] UCKJbYUHBE
BOJbE 3aMHTEPECOBAHMX JIMLA, & YHj€ j& OCUTYparbe AOMYIITEHO 3aKOHOM,
jaBHHM TIOPETKOM U MOpayioMm*.?!

Hexu nucuu conujainu pu3uk JepUHUILTY Ko IITETaH U HEM3BECTaH
norahaj Koju He 3aBUCH MCKJBYYUBO Of BOJbe mojeanHua.”” Tpu cy OutHa
oOenexja oor morahaja: 1. To 1a je HeM3BeCTaH; 2. TO Ja je IITeTaH U 3. TO
Jla HEe 3aBHCH O]] BOJbE NOjeuHIA. theroBUM HacTymameM ycrnocTaBJba ce
oqHOC u3Mehy ocurypanuka u ocurypada y KOMe MpBU OCTBapyje MpaBo
10 OCHOBY ocurypama. OH, Jakie, u3a3uBa JOCIIEIOCT MpaBa U obaBe3e
cy0jekara ocurypama. [Ipema Tome, 0BJie je pU3HMK peann3oBaH aorahaj unjum
HACTyMameM HacTajy IpaBa 3a OCUI'ypaHHKa U o0aBe3e 3a ocurypasajyhe
opranuzauuje.” OBu norahaju Mopajy OuTH yHanpea npenBul)eHr 3aKOHOM
nunu yropopom. Tako mpenBul)eHu colujajHU CIy4ajeBH ,,y CBOM CKJaay
MPEACTaBIbajy CHCTEM OIILTET COLMjATHOT OCUTypama‘. >

4. ObeJiexkja pu3uKa

Oo6enexje pusnka jecte mocyhinocm nacmynarsa, ITO 3HAYH 114 j€ OBO
o0ernexje Be3aHo U 3a weroBy Oynyhnocrt. To je norahaj umje HacTyname je
Be3aHo 3a OyayhHocT, 3a Bpeme Koje 0J1a3H, a He 3a CaJallibe M MPOIIII0
BpeMe. MehyTum, ykasyje ce nma, umnak, eiemeHat OymyhHoctu, 300r
MPUPOJIE COLIMjATTHOT OCUTYPaba Ja LITUTH 0c00e, He MOKEe OUTH O] TAKBOT
3HaYaja y CUCTEMY COLMjaJHE CUTYPHOCTH Kao M y CUCTEMY IPUBATHOT
ocurypama. Hexu ayTopu kaxy 1a eIeMeHT IITETHOCTH MOTUCKY € elleMeHAT

20 Ibid.

21 Ibid.

22 Bun. Auron Pasuuh, ,,Ocurypanu pusuk®, Hawa sakonumocm, 6p. 9/1976, ctp.
44-56.

23 Ipenpar Wynejuh, Ilpaso ocueyparsa, beorpan, 1973, ctp. 69.

24 Anekcannap bantuh, Munan JlecnoroBuh, Ocnosu paonoe npasa Jyzocnasuje,
Beorpan, 1981, ctp. 464.
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oynyhuoctn.” [la 1u je ocurypanu pu3uK wmeman oozahaj? Uunu ce na
Ou ce OBaKBO CTAHOBHILTE MOIJIO MPUXBATHTH aKO CE ,,IIITETHOCT CXBATH
Kao ,,HEeIITO HITO JOBOJM JI0 MOroplliama NocTojeher MMOBUHCKOT CTamba
OCUTYpaHHUKa, Ka0 HELITO IITO YKJbY4yje HErOB HEIOBOJbHU MaTEpHUjaIHU
nonoxaj*“.?® Tako jenaH 3acTyTHUK OBOT CTAHOBHIIITA yKa3yje Jia ce 0COOMHA
pU3UKa Kao IITETHOT Jorahaja u3paxasa Kpo3 cuarberbe unu 2youmax 3apaoe
unu noseharse nompebe.”’ be3 0063upa Ha TO Ja Ju je pusuk cpehan niau
Hecpehan poral)aj, OH ce HEMOBOJHHO OpaXkaBa Ha MaTEpUjaTHH IMOJI0XKA]
OCHT'ypaHOr Jinna, Oujio Aa ra JHUIIaBa W3BOpa e€r3ucCTeHuHje (ryouTtax
3apaje), OuJIo J1a “3a3uBa HOBE MOTPeOe OJHOCHO MaTepHjaHe TPOLIKOBE
(amp. poheme nereTa).

5. lIpommpeme cajp;KiHe COLMjATHOT PU3UKA

CucteM conujaiHe CUTYPHOCTH Y CBOM Pa3Bojy HUje 0CTa0 OTpaHHYCH
caMmo Ha JjaBame HakHajaa 3a Oynyhe norahaje, Beh je 06e36ehuBao nojeaunna
U ApYyLITBEHE Tpyle U y cilyyajy ontepeheHoctu oapeheHum tepetnma
(TpomrkoBuMa). Ha oBaj HauMH je mpomupeHa caagpKuHa COLMjaTHOT PU3HKa,
KOjy MO3Haje COIUjaliHO ocurypame. Crora ce moj nojMoM ,,COIUjaTHI
PHU3HK Moapa3yMeBa He caMo Her3BecTaH aorahaj, Hero u u3Becta aoralhaj,
I1a 4aK ¥ peann3oBat aoralhaj koju, kako kaxxe CTymap, ymamyje CpeacTBa 3a
er3UCTEHIH]Y ¥ CTaHAap )KUBOTA JIMLA, OHOCHO Iy Hamehe HecpazmepHe
TepeTe y OJHOCY U y mopeljersy ca octaaum rpahannma.’® Y Tom cmuciy je
Moryhe 3aKJby4HTH A2 je TEPMUH ,,COLMjaTIHU CIy4aj” MHUPH OJ TEPMHHA
,,COLIMjaJTHU PU3HUK," jep mogpa3ymMeBa He camo Oyayhu n HensBecTaH norahaj,
KOjU HE 3aBHCHU O]l BOJbE MojeauHana, Beh u peanusoran gorahaj koju je
n3a3Bao oapeheHe Tepere 3a mera.

6. Hem3BecHocT HacTynama jaorahaja

VY norneny HeM3BECHOCTH HAacTyNama forahaja, kao OUTHOT eeMeHTa
mnojMa pusuka, Tpeda pehu a ce oBaj eNeMEHT HCIOJbaBa Kao arcoiayTHA
HEM3BECHOCT WJIM Kao pellaTHBHA HEM3BECHOCT.”’ ATICOIyTHA HEM3BECHOCT,
IIpU TOM, IOCTOjU OHJA KajJa je Hen3BecHO Ja iu he oapehenu gorahaj
Hactynutu. C Ipyre cTpaHe, pellaTUBHA HEM3BECHOCT TIOCTOjU OHJIA Kaja
je HensBecHO Kaja he morahaj HacTYnUTH. Y COLMjaTHOM OCHTYDpamby, 300T

25  Francis Netter, La Sécurité sociale et ses principes, Paris, 1959, ctp. 190.

26 Awnron Pasuuh, ,,Ocurypanu pusuk, Hawa 3akonumocm, 6p. 9/1976, ctp. 44-56.
27 Ibid.

28 M. Crymnap, op. cit., ctp. 93.

29  A.Pamuwuh, op. cit., ctp. 71.
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3aIITUTE OCUTyPAaHUKa, EIEMEHT HEN3BECHOCTH HHjE TOIMKO n3pakeH. OBze
ce, HauMe, HEM3BECHOCT CBE BHUIIE OCJiama Ha PEaTUBHY HEU3BECHOCT, a
caMHUM THM U Ha foralaje Koju ce 03HauaBajy pU3UKOM, a [0 CYLITHHH TO
he noBecTH 10 mocTeneHor mpeodpakaja OCUTypaHOT PU3HKa y 3allTHNeHN
norabaj.

7. Bo/ba M pu3uK

Kag je y murtamy BoJba Ba)Ky HPAaBHIIO Jla PU3HK NpecTaje Outu
HEM3BECTaH 3a OHY CTPaHy KOja CBOjOM BOJbOM IIPOY3POKYje HErOBO
octBapuBame.’ [Io3HaTo je 1a ce He MOXKe CaCBUM OTKJIOHUTH yTHIA] BOJbE
Ha HacTajame pu3uka. bpojau pusuny, 6ap y oapelheHoj mepu, HacTajy mox
yTHUIIajeM BOJbE OCUTYpaHUKa MM BOJbe 3amTuhenor auna. Ho, oBie Tpeba
yKazaru J1a je OUTHO J1a PU3HUK HUje HACTA0 UCKJbYUMBO MO YTHIIAjeM BOJbE
OCHUTYPAHOT JHIA. Y COLMjaJIHOM OCHTypamy IocToje onpehenu pusunu
Ha YMjU HACTAHAK OCHUTYPAaHUK HE MOXKE J1a YTHYE, OJHOCHO HE MOXE /12
CIpeYH HKUXOB HacTaHak (cTapocT, cMpT). Heke pusuke He MOXe HH Ja
nzasose (ctapoct). MehyTum, Tpeda pehu aa mocroje v pu3HIH KOjU HACTAjy
HCKJbYYMBO BOJHOM OCUTYPaHHKa (HIIP. pohere AeTeTa U MaTepHHCTBO, KA0
PHU3UILM KojuMa ce noBehaBajy TPOILIKOBH MOPOAMYHOT OyIIeTa).

8. Counjannm cjyyaj u nocJieauie

C o03upoM Ha mocieAule KOje MPOM3BOAM, COLMjaTHU CIIydaj
nonapazyMeBa U Hecpehan u cpehan gorahaj. On ce Hajuenthe nojaBibyje
kao Hecpehan gorahaj.’! To u jecTe pasyior 1a ce 3a HErOBO 03HAYABAMHE
ynorpebJsbaBa U TEPMHH ,,Hecpehan cinydyaj™ nnu ,,conujaiHa He3roga™.
OBuUM TepMUHUMA C€ yKa3yje Ja OH M3a3MBa TaKBe MOCIeIuLe Koje Cy 3a
YOBEKa HerokeJbHe, KoOHe, HecpehHe (Hmp. 0ojecT, HHBAJIHMIHOCT, CMPT,
HE3aMocaeHoCT). 3

MelyTum, kao mto je Beh pedeHo, noralaju 3a mojeAMHLA MOTY OUTH U
cpehHwu, IITO 3HaYH 1a MOT'Y M3a3BaTH M0 HEra KeJbeHe MOCIeANIIE, YUHUTH
ra paJiocCHUM, 3aJ0BOJbHUM (pol)erme aerera, MaTepUHCTBO, cTapocT). Ho,
U KeJbeHe mocinenuie HaMmehy nojenunuy ogpelhene Tepere u Temkohe. M.
Crynap HaOMHbE 1A je YIIPaBO U3 OBUX Pasiiora o10anuo ynorpedy TepMuHa
Kao IITO Cy: ,,cOolMjaliHa He3rona“, ,,Hecpehnu ciyuaj*, ,,comnujaina Hecpeha®
1 ,,COLMjalTHH PUBHK" ¥ IPUXBATHO TEPMUH ,,COLIUjAJIHH CIy4aj* KOjU IIOKPHBA
kako Oyayhe u Hen3BecHe Joraljaje, Tako u Beh peanusoBane gorahaje, cpehue

30  II. Ulynejuh, op. cit., cTp. 72.
31 P. Durand, op. cit., ctp. 14.
32 J1. JlakuheBuh, op. cit., ctp. 20.
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n Hecpehne. Jlakie, ¢ 063upoM Ha mocneanIe Koje MPOu3BOIH, COLUjaIHN
ciry4aj nmoapasymena u Hecpehan u cpehan gorabaj.

9. Yka3uBame Ha jolll HeKa 3HaYeba
nojMa ,,ColMjaJTHu PU3UK*

IMopen mpeTXomHO HAaBEICHUX CXBaTama O €IEMEHTHUMA COLMjATHOT
pu3uKa Tpeba yka3aTH Ja IOCTOje M ApyTa CXBaTarma COLUjaHOT PH3HKA.
Ped je o cxBaramuMa Koja HHCY paspajuia IojaM COIMjaJHOT PH3UKA.
MehyTum, oHa MOTY OMTH Ol KOPUCTH 3a HEeroBo AeduHucame. OBO U3
pasJiora ITo, ¢ jeJiHe CTpaHe, yiyhyjy Ha HeKe aclieKTe Koje Tpeba MMaTu y
BUIY NpH AeuHUCaY MOjMa COLMjATHOT PU3UKA U LITO, C IPYTre CTPaHe,
yKa3yjy Ha HEeKe eJIEeMCHTE METO/la OCTBapHBakha CUT'YPHOCTH 3a CIIyuaj
HacTymnamwa pusuka. Patko [lemuh he, Tako, mucaTy 1a je conujagiHn pu3nuK
(ocurypaHu ciyyaj) ,,CBaKHM CiIy4aj HIJIH, 00Jbe pedeHo, CBaku noralaj,
OJIHOCHO HETPHUIIMKA, KOja YOBEKa MOYXKE 3a/ICCHTH Y TOKY pajia 1 )KHBOTa, a
YHje HACTYTIake U3a3UBa HYKHOCT 3aIITUTE O]l CTPaHEe APYIITBEHE 3ajeAHHLIE,
OJITHOCHO YHje HACTYMame Jaje MpaBo Ha COIHjaliHO ocurypame™ .’ OBaj
nucall, JJakje, 1moJi OCUT'YpaHUM CliyudajeM Tojpa3yMmeBa jorahaj koju ce
JOTOAUO0 UIU HEIPUIIUKY.

10. Jorahaj u HempUJIMKa KA0 OCUTYPAHHU CJIy4aj

Jlorahaj uiu Henpuinka MOKe MMaTH CBOJCTBO OCUTYPAHOT Cilydaja
caMoO aKo M3a3MBa HYXHOCT 3allITUTE O JAPYIITBeHE 3ajenHure. Jlakie,
YHHU Ce Ja TEPMUH ,,HY)KHOCT" TOKPHBA TAKBO CTAE y KOME MOjeInHAIl He
MO’KE CBOJUM HArlopuMa ¥ MMOBHHOM Jia 3aJ10BOJbU moTpede. Hactymame
norahaja ,,He Jaje mpaBoO Ha OCUTYpamke™ jep je OHO YCIIOCTaBJLEHO IPe
HacTymama jorahaja. Jla Huje ycrocTaBIbeHO TojeJuHall He OM MMao MpaBo
Jla 3axTeBa 3amTuty. Hactyname ocurypasor porahaja (pusuka) aaje npaso
OCUTYpaHOM JIMIly Jia 3aXT€Ba M3BpILIABake Mpey3eTe odaBe3e 0J] CTpaHe
ocHTypaya 1o OCHOBY aKkTa O OcUTypamy. Y ToMm cmuciy, Kanencka (Maria
Kalenska) nedunuine ocurypaHu ciydaj Kao ,,jjoraljaj Koju 3a mociaeIuiy
HMMa TeIIKY COLHUjaTHy CUTYallrjy, KOjy YOBEK TEIIKO MOXKE caBianaTu 0e3
apxaBHe momohu™.** OBOM cXBaTamy CIMYHO je U CXBaTambe MpeMa KoMe
COIMjAJIHU PU3UIM TPEJCTaBsbajy jgorahaje Koju clipeyaBajy CTHIAHE
mpodeCcHOHaTHOT T0X0TKa (00JIECT, CTapoCT, MHBAIHIHOCT, HE3aIOCICHOCT)

33 Parko [lemmh, Paono npaso, beorpan, 1966, ctp. 276.
34 Maria Kalenska et al., Cekoslovenske pravo socijalniho zabezpeceni, Praha, 1986,
ctp. 16. Ha. mpema [Ipenpar JoBanosuh, Paowno npaso, Hosu Can, 1993, ctp. 332.
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WJIM KOjU IPOY3POKY]y U3BECHE MOCEOHE TPOLIKOBE (M3/1aTKE), TPOILIKOBE 32
3[paBJbe, TIOPOAMYHE TPOIIKOBE, UT/.*

5. Knacupukanuja COHUJAJTHUX pusuka

CounjarHu pU3ULY Cy MHOTOOPOJHH U MOTY C€, TPUMEHOM Pa3IHIUTHX
KpuTepujyma, neautu u kiacudukosatu. Hajuenrhe ce kiacudukyjy npema
y3poIMa 1 YCIIOBUMa HaCTaHKA.

Tako Ilonm Jdupan (Paul Durand) Bpmm kiacuduKamujy y3poka
pv3uKka cBpcTaBajyhm ux y met rpyna. Y npgy epyny CBpCTaBa pU3HMKE
Koju cy pesyntar ¢pu3nuke cpenure. OHU Cy MONEJFEHH Ha TEOJIONIKE U
METEOPOJIOIIKE, IPH YeMY Ce y TeOJIONIKE PU3UKE CBPCTABAjy 3eMJbOTPEC,
MOpCKa IUTHMa, €pO3Hja U KIIN3aikhe TEPEHa, JOK Ce Y METEOPOJIOIIKE PU3HKE
yOpajajy: morase, Mpa3eBH, TPOM, TPaJl, JIABHHE Y TNIAHHHCKAM 3eMJbaMa.
Y Opyey epyny cniaziajy pu3dIM KOjU Cy TTOCIIEINIIA IPYIITBEHE (COIIH]jaTHE)
cpenune. bbux /upan, nasee, menu Ha OHE KOjU HACTajy y MehyHapomHOM
MTOPETKY U Ha OHE KOJU HACTaJy Y YHYTPAIIHEM MOPETKY. Y MPBY MOATPYITY
OBaj ayTOp CBpPCTaBa PHU3WK para, Kao M3BOP IITETa KOje MPOy3pPOKYje
JbyIUMa ¥ UMOBUHH. 3a YHYTpAIIIKBH MOPEAaK Ce, ca APYyTre CTpaHe, Be3yjy
cienehu pusnIuM: a) MOMUTHUYKU PU3UK (MaHU(]ecTyje ce y NMpOMEeHH
MOJTUTHYKOT peXuMa); 0) 3aKOHOJIAaBHU PU3HUK (MaHH(DECTY]je ce y MPUMEHU
HOBOT 3aKOHA, PECTPUKTUBHOCT Y 00aBJbarby €KOHOMCKHX aKTHUBHOCTH);
B) aAMUHHUCTPATUBHU PU3HK, KOJU j€ PEe3yJTaT HEAOCTAaTKa y MOJUIIN]CKO]
CIIyOu; T) MOHETapHH PHU3HK, KOJH N3a3MBa IPOMEHE Y BPETHOCTH MOHETE
n CTBapa HECUT'YPHOCT Yy HMUBHUJIHOM U €KOHOMCKOM JXHBOTY, II) pU3UK
HEjeTHaKOCTH COIMjaTHUX yCIIOBa — KOjH CIIpeyaBa MpUCTyT 00pa3oBamy U
nobpobutn (0marocramy) U3BECHUM JEJIOBUMA oy amuje. Y mpehy epyny
CraJiajy pU3HIM BE3aHU 3a OpraHU3allN]jy MOPOJUYHMX Tpyna. To cy pasHa
ontepehema MopoauIle Koja yrpoxkanajy HUBO )KUBOTA MTOPOIUIIE UITH PUSHITH
Kao MITO Cy 00JEeCT U MHBAJIUIHOCT Koju Tiorahajy u3apikaBaoria mopoaulle,
TuaBajyhu mopoguIly cpeacTaBa 3a er3ucTeHIH]y. Yemepmy epyny dmHe
¢dusnonomku pusunu. Ty cragajy: 00JecT, MaTepUHCTBO, HHBAJIHIHOCT,
crapoct u cMpT. KoHa4yHoO, y nemoj epynu Hanase ce pu3MIM BE3aHH 3a
npodecujy, Kao IITO Cy: a) PU3UK HECUTYPHOCTH 3aIOCIIeHha, EKOHOMCKE
kpuse, lock-out, mTpajk, HE3aoOCIeHOCT; 0) pU3MK HEIOBOJFHOCTH Mtahama
npodecroHaliHe aKTHBHOCTH (HEJIOBOJBHOCT MpoduTa 3a mpeay3umade 1 3a
MOJHOTIPUBPEIHIKE, TUIATE 32 3aM0CIICHE); B) PH3HK MTOBPEJIE Y U3BPIIABAY
pana (mpoy3pokoBan HecpehoM Ha paay uiu npodecuoHaaiHoM OoJemhy).

35  J.-J. Dupeyroux, X. Prétot, op. cit., cp. 1.
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Ca npyre crpane, Auton PaBuuh nenu comujaine pusuke Ha pu3nuKe
00jeKTHBHE U CcyOjeKTUBHE npupone.’® OojexkmusHu pusuyu Cy OHU YUjU
HacCTaHaK He 3aBHCH O] BOJbE MOjeMHIA, HETO Of BOJbE BHILE Jbyau. OBU
PHU3HILH 110 CBOM HACTAaHKY M IITETHOM YYHUHKY Cy PHU3HIH KOJCKTHBHE
npupoze. OBaj nucar ux, Jajbe, pa3BpcTaBa y ABE I'pyIie: IPUPOJHE PUBHKE
U IpYIITBEHE pU3UKE. Y npupooue pusuxe yopaja: 3eMJbOTPEC; TOIIABE;
KJIM3ambe TePeHa; Apyre eJIeMEHTapHe Henoroae. Y opyuimeene pusuxke oBaj
nucan cBpcrasa: 1) paT; 2) eKOHOMCKHM PU3UK (PU3UK Be3aH 3a MPOMEHY
E€KOHOMCKE TOJIUTHKE); 3) MOJIUTHYKH PU3HK (PU3UK BE3aH 3a IPOMEHY
MOJIMTUYKOT CHCTEMA); 4) 3aKOHOABHM PU3HK (PU3UK Be3aH 3a MPUMCEHY
HOBOT 3aKOHA); 5) HOBUAHHU PU3HUK (BE3aH 3a MEHarmhe BPEIHOCTU HOBLA); 6)
PHU3UK Be3aH 3a HejeAHAKOCT rpalana — 3a pacHy AMCKPUMHUHALIN]Y, BEPCKY
HeTprneJbuBoCT UTH. CyOjekmusHu pusuyu, Kako cama ped ropopu, (je)cy
PHU3UIM KOjU HACTAjy U3 CyOjeKTHBHUX Y3pOKa WIIM U3 00jeKTUBHHX Y3pOKa
aKo cy OHM Be3aHu 3a nojenuuua. C 003upoM Ha KpUTEpUjyMe, pa3BpcTaBajy
ce y Bulle rpymna. Tako ce mpeMa UMOBHHCKOM KPUTEpUjyMy (HEMOBOJbHA
IPOMEHa HIMOBHHCKOT CTabha OCUT'YpaHUKa) fiesie Ha: 1. moralaje koju n3a3uBajy
CMETH-E MJIK TIOTIIYHU TYOUTaK 3apaje (Hecpeha Ha mociy, npodecroHaina
00JecT, HHBAJIMIHOCT, MAaTEPUHCTBO, CMPT M HE3amoclIeHocCT); 2. norahaje
KOju Tpoy3poKyjy nmoehame norpeda (poheme aerera, BEeHUAHE, POTUTEIHCKE
nyxxHoctn). C 003MpoM Ha TPEMET OCUTYPaba U IerOBY IPUPOJLY BPLIH CE
nozienia Ha Tpu rpyme: 1. norahaje koju 10BoaE 10 HECIIOCOOHOCTH 3a paj U3
(U3HONIOIIKO-NATOJIOIIKHX pa3iiora; 2. gorahaje Koju 10BOJE 0 HETIOCTOjamba
ycJIoBa 3a pajJ U3 eKOHOMCKHUX pasjiora (HesanociaeHocT) U 3. norahaje koju
JOBOJIE 70 T'yOUTKa U3ApKaBama U nopehama TPOIIKOBA MOPOJULE (CMPT
ocurypanuka). lorahaju HaBeaeHu noza Opojem 1. 1ese ce Ha JBe MOATPYIIE: a)
norahaje mpoy3pokoBaHe pajioM (Hecpeha Ha pany, npodecrnonaHa 601ecT);
0) nmorahaje Koju HUCY MPOY3POKOBAaHH pajioM (0oJiecT HempoheCHOHATHOT
MOpeKJa, MaTePUHCTBO, MHBAIMIHOCT U CTAPOCT).

OcuMm nHaBenene kiacudukauuje, PaBHuh mnpemnaxe u moneny
pHU3MKa IIpeMa TpU HOBa KpuTepujyMa: 1. mpupoau pusmkKa; 2. 1aBambuMa
1 3. eKOHOMCKUM TepeTuma. Tako ce, ¢ 003UpPOM Ha HUXOBY MPHUPOAY,
pusuLy aene Ha: 1. ¢pusnomnomke (cMpT, 60IECTH — ONIITE, TPodecHOHaTTHE
u TyOepKyio3He mpupose, Hecpehe Ha paay, HHBAJIUAHOCT U CTApOCT); 2.
E€KOHOMCKO-COLIMjaJIHE (HE3alOCICHOCT, Ay>KHOCT U3pKaBamka 4JIaHOBA
MOpOJHIIe, CYCIIEH3Mja WM OTpaHHYCH-E paja, MO3UB Yy BOjcKy). Ilpema
KpUTEpUjyMHUMa JaBarba, PU3ULU ce jaene Ha: 1. morabaje mokpuBeHe
EKOHOMCKHM JiaBambuMa (CMPT, HHBAJUIHOCT, CTAPOCT, HE3AMOCICHOCT,

36  A.Pasuuh, op. cit., ctp. 49.
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CYCIIEH3H1ja UM OTpaHUueHbE pajia, MO3UB Y BOJCKY); 2. norahaje HoKpHBeHE
MEILIOBUTUM JaBambUMa — CAHUTAPHUM U eKOHOMCKUM (Hecpeha 1 6omecTn).
U na xpajy, ¢ 003upoM Ha EKOHOMCKH TEpET PU3HLHM ce Jene Ha: 1. norahaje
KOjH TepeTe caMo 3apany (CMpT, HHBAJIHUIHOCT, CTAPOCT, HE3AMOCICHOCT,
CYCIICH3Hja U OTpaHuvebe Pajia v Oo3UB Y BOjCKY); 2. norahaje koju nosehasajy
notpede (Iy>KHOCT U3ApIKaBamka YJIaHOBA MOPOAMLIE); 3. MEILIOBUTE Joralaje,
KOjH HICTOBPEMEHO TepeTe 3apaay u nosehasajy norpebde (Hecpehe u 6onectn).
Papuuh Harnamaga aa kiaacudukanyja pu3uka iMa CBojy MPaKTUYHY CTPaHy.
Omna ce oriena y YMHBEHULM Ja C€ 3a JBa WJIM BHILE PU3HKA, aKO Cy IO
HACTaHKy WJIM MPUPOIN CIUYHH WIH CPOIHHU, MOKE OPraHM30BaTH IpaHa
COIIMjAJTHOT OCHT'Ypama Ha UCTO] YIIPaBH U jeJTHOM CHCTeMY (pMHAHCHpamba.’’
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ON THE CONCEPT OF A SOCIAL RISK

Summary

The need for social security is directed to removal of the consequences
of certain events that are mirrored in the loss of or a more significant reduction
of income, i.e. in incurring additional costs by an individual. The imminent
danger of arrival of such events is qualified as a social risk, therefore the
concept of a social risk represents one of the basic concepts of Social Law.
Since the basic concepts can be ambiguous sometimes, the author has paid
particular attention to the clarification of the concept of a social risk and its
demarcation of other similar concepts (the concepts of insured risks, social
cases etc.). The characteristics and essential elements of the concept of a
social risk (uncertainty, independence against the protected person’s will,
adversity, etc.), having an insight into some theoretical issues and conceptions
of social risk as a social (law) category, are analysed in the paper.

Key words: the legal concept of a risk; social insurance; social law,
social case.
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Ancmpaxm: Y paody je pazmomper opeanu3ayuoru u hYHKYUOHATHU
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Kwyune peun: Ilosepenux 3a sauumumy pagHonpasHocmu, OUCKpu-
MUHAYUja, 3aumuma.

* PenoBuu nipodecop Ipasuor daxynarera Yuusepsutera y Humy u [ToBepenura 3a
3aIITUTY paBHONpaBHOCTH PeryOiuke CpOuje. email: nevena@prafak.ni.ac.rs
Pao npummwen: 18.10.2011.

Pao npuxseahen: 26.11.2011.

1 UYnanmak je pesyntar paga Ha mpojekty 179046 MwuuucrapcTBa 3a HayKy M
TEXHOJIOIIKHU pa3Boj Pemybmuke CpOwuje.

19



Ilpog. op Hesena [lempywuh, [losepenux 3a 3aumumy pagHonpagHoCmu -
yaoea, HaonexcHocm..., Paono u coyujanno npaso, cmp. 19-36, XV (2/2011)

I Opranu3anuja v HaIJI€KHOCT MOBEPEHUKA
3a 3aIITUTY PABHONPABHOCTH

1. HopmMaTBHHU OKBUP

YcranoBsbaBame, U300p M HAUWH paja u noctynama [loBepeHnka 3a
3alITUTY PAaBHONIPABHOCTH (Y 1aJbeM TEKCTY: ,, [ [OBEepeHUK ) peryaucaHu cy
3aKoHOM 0 3abpanu AucKpuMuHanuje,? (wr. 28-40) kao u ITOCIOBHUKOM O
pany IToBepeHHKa 3a 3aIITUTY PAaBHOIIPABHOCTH, KOju je [ToBepeHHUK 0HEO
Ha ocHOBY 4. 34. 33/1.

3aKoHCKa pelema Koja ce OJHOCE Ha YCTaHOBJbaBambe, N300p M HAYUH
panaunoctynama [loBepennka ycknalhena cy ca Mmel)yHaporHIM U €BPOIICKUM
CTaHJapauMa 1 OClIahajy ce Ha yropenHa ucKycTBa. OMIITOM MPernopyKoM
Op. 2. uz 1997. rongune EBporicke koMmucuje 3a 00pOy MpOTHUB pacu3ma u
Hetosnepaniuje Caera EBpome (EL[PU)* unanumama Caseta EBpome
CyTepHCaHo je Jia yCTaHOBE CIICIMjaiin30BaHa Tena 3a 00p0y IPOTUB pa3uc-
Ma 1 IMCKPUMHUHAIH]je Ha JpxkaBHOM HUBOY. Y Jupektusu EY 43/2000. koja
3a0pamyje pacHy U ETHULIKY JIMCKpUMHUHALN]Y, y uiaHy 13. HaBonu ce na he:
“np>kaBe OCHOBATH CIIClIMjajiHa TeJia 32 00pOy MPOTUB TUCKPUMUHAIIM]E KOja
11e ce 0aBUTH MOMarameM 3pTBaMa JUCKPUMHHAIIM]E, CTIPOBOleheM He3aBHC-
HUX HCTPa3nBambiMa BE3aHUM 32 [10jaBy IMCKPUMHUHAIIM]E U 00jaBJbHBabEM
HE3aBHUCHUX M3BEINTAja M MPENopyKa Be3aHUX 3a JUCKPHUMUHAIIH]Y.”

VY yrnopesHoM IpaBy He3aBUCHA TeJIa 3a 3alITUTY OJ] IUCKPUMHHAIIH]E
nMa BelinHa pa3BujeHUX IEMOKPATCKUX AP)KaBa, IIPH 4eMy 0OJIHK OBHX Telia
HUje UCTH: HETJE CY TO KOMHCH]E, Y TIOjeJUHUM J[prKaBaMa MapiiaMeHTapHU
HIOBEPEHUIIN, TOCCOHM OMOYICMaHU MU 3aMCHUIM OMOYyICMaHa, JIOK Y He-

2 “Cn. muct PC*, 6p. 22/2009. (y naseem tekcty: 33/0).

3 EBponcka komucuja 3a OopOy mpoTmB pacu3Ma W HeronepaHuuje Casera
EBpomne ocHoBana je 22. mapta 1994. roguHe, ¢ iibeM cy30ujama pacusMa, kKceHodoobuje,
AHTHCEMHTH3MA U HETOJICPAHIM]e KOjH YIPOXKaBajy Jby/CKa IIPpaBa U AEMOKPATCKE BPEIHOCTH
y EBporu. Ananusupajyhu crame y apkaBama wianunama Casera Espone, ELIPU norocu
Mpernopyke KOjuMa je NIWJb PEBU3Wja 3aKOHOJABCTBA WIAHWIA, TC HHUXOBE IOIUTHKE H
Ipyrux mepa 3a 00pOy mpoTuB pacu3ma. OcuM aHanM3e CTama y JAp’kaBaMa WIaHUIaMa
IMyTeM MEePHUOANYHUX M3BELITaja Koje cy ApkaBe aykHe noxHetu ELIPU, oBa opranmsanuja
JIOHOCH OIIIITE MPENOpyKe Koje ce OIHOCe Ha pasiMYUTe I0jaBe pacu3Ma W IpUMepe
HETOJIepaHIIje, Kao IITO Cy OIIUTE Mpernopyke o JUCKpuMuHauuju Poma m Myciaumana,
LIMpEhY PACHCTHYKUX Cajprkaja myTeM VHTepHeTa, CaBeTH 3a 3aKOHO/ABHA Tella JpiKaBa
YIAHHLA, TPETOPyKa O «TOBOPY MPXKE:E» O K0joj je Beh Omio peun, uta. [lpemopyke, HUCY
obaBesyjyhe, anu ce y ap)kaBama WiaHWIIAMa O030MJBHO pa3Marpajy M yIJIaBHOM CIIPOBOC.
Bunetn Bumie y: [osop mpikme y nokymentnMa YH n Caser Espone. http:/www.yucom.
org.rs/rest.php?tip=vestgalerija&idSek= 24&idSubSek= 70&id=3&status=drugi.
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KHMM JIp)kaBaMa uMajy oOMK noceOHOr mapiaamentapHor ogbopa (benruja,
Hancka, ®uncka, Mahapcka, Xonanauja, Hopsenika, [IBencka, [lIBajiapcka,
Benuka Bpuranuja, [lopryranuja).*

2. IlpaBHHM cTaTyc, H300p U pa3pelieme

[Ipema onpendama 33/1, [ToBepeHuk 3a 3alITUTY PaBHOIIPABHOCTH
je camocTanaH, HE3aBUCHU® M CIICLMjAIM30BaHM Ap)KaBHU opraH. Pamu ce
0 MHOKOCHOM OpraHy yCTaHOBJbeHOM camuM 33/l, ca IUPOKUM Kpyrom
3aKOHCKHMX OByamhema Koja ra YnHe IEHTPaJIHUM HALMOHAIHUM TEJIOM
3a O0opOy MpOTUB CBUX OOJIMKA M BUI0OBA AUCKpUMHHALU]e. [loBepeHuK 3a
3aIITUTY PaBHONPABHOCTH CIajia y PeA HE3aBUCHUX KOHTPOJIHUX TeJia Koja
YHHE T3B. YSTBPTY I'PaHy BJIACTH.®

Carnacno wi. 28. 33/, 3a [loBepenuka moxe Outu H3abpaH
JUTLIOMUPAaHU IPaBHUK OpxkaBibaHuH Perryonuke CpOuje, ca HajMambe necet
roJlMHa KCKYCTBa Ha TPaBHUM MOCIOBHMA Y 00JIaCTH 3aIUTUTE JbYACKUX IIpaBa,
ca BUCOKHMM MOpPaJHHM U CTPYYHHM KBaluTeTuMa. [loBepeHUK HEe MOKe
00aBJpaTH APYTY jaBHY WIH MOJUTUYKY (QYHKLHU]Y, HUTH NPO(PECHOHATHY
JENaTHOCT, Y CKJIaJy ca 3aKOHOM.

IloBepenuka O6upa Hapogna ckynmTuHa BehMHOM TIilacoBa CBHX
HapOJHUX MOCIaHUKa, Ha Ipeasior onoopa HapoaHe ckynmTrHe HaIJIeKHOT
3a ycraBHa nuTama. Onoop yTephyje npenor BehuHOM ri1acoBa o1 yKyTHOT
Opoja wiaHoBa Ondopa, a cBaka nociaannyka rpynay HaponHoj ckynmrunau
nMa npaBo aa Ondopy npenjoku Kanauaara/kumwy 3a [loBepenuxa.

Manjar noBepeHuKa je neT rofnHa, a UCTO JINLE MOKe OMTH OMpaHo 3a
[loBepenuka HajBuiIe ABa MyTa. [‘apaHiiije HE3aBUCHOCTH MIPYXKajy onpenode
Kkojuma je npensuheno na IloBepeHUK y>KMBa MMYHUTET KOJU Y)KHBajy
HapoJHU NociaHuuM y HaponHoj cKynmTHHU, Aa UMa MPaBO Ha IUIATy
jenHaKy IiaTu cyauje BpxoBHOT KacallMoHOT cya, Kao U IPaBo HAa HAKHALY

4 I[logaum o HaMOHATHMM HE3aBUCHMM TeluMa Koja ce OaBe 3alliTUTOM
pasHonpaBHoctu (Equality Bodies)y eBporckum apxaBama, caapkaHH Cy Ha CajTy
European Network of Equality Bodies (Equinet) http.//www.equineteurope.org/361.html.
IToBepenuk 3a 3amTuTy paBHOIpaBHOCTH CpOHWje MOCTao je MHOMpaBaH WIAaH OBE MpPEKe
HoBeMOpa 2010. roaguHe.

5 HesaBucHocT Tena Koja ce 0aBe 3alITHTOM PaBHOIIPABHOCTH jelIaH j€ O KIbYYHHX
ycnoBa 3a mHXOB pai. O HaunHMMAa TrapaHTOBama HE3aBHCHOCTH, BHACTH: Between
Impartiality and Responsiveness Equality Bodies and Practices of Independence, http://
www.equineteurope.org/practices_of independence_to_print_1.pdf

6 O tome, neraspHO: OpnoBuh, C., HezaBucHa Tenma - 4eTBpTa rpaHa BIACTH HIH
KOHTpOJIOp BiacTH, y: CaBpeMeHa ApkaBa: CTPYKTypa U coljainne GpyHkuuje (mp. Bykamma
[aBnosuh u 3opan CrojusskoBuh), beorpan, 2010., ctp 231-272.
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TPOIIIKOBA HACTAJINX y BE3U ca BpIIewkeM cBoje ¢yHkiuje (w1 31. 33]1).
Takolje, na Ou ce rapaHToBasa CaMOCTAIHOCT U He3aBUcHOCT [loBepenuka,
MIPEIU3HO je peryjaucad W HaYMH NpecTaHka (QyHKIHMje U TAKCATUBHO CY
npeaBul)eHU U pasiio3n 3a pa3pelie-e U MOCTYINaK paspenena. [Ipema v
30. 331, [loBepenuky npecraje GyHKIHja: HCTEKOM MaHaTa; MOAHOIICHEM
OCTaBKe y MUCMEHOM 00IMKY HaponHoj CKyNIITHHY; HCTTY IEHhEM yCIIoBa 3a
MIEH3H]jy, y CKJIay ca 3aKOHOM; pa3peluemeM 1 cMphy. Pasinosn 3a paspeeme
Cy: HECTpy4YaH W HecaBecaH pall, CTyName Ha MpaBHY CHAry oIJyKe KOjoM
je ocyheH 3a KpMBHYHO JIeJI0 Ha Ka3Hy 3aTBOPa KOja ra YMHU HEIOCTOJHUM
WY HEMOJOOHUM 3a 00aBJbamke OBe (PyHKIHje, TYOUTaK AP>KaBJbAHCTBA,
o0aBJpame apyre jaBHe QYHKIHUje UIH NPO(hecHoHaIHE IeIaTHOCTH, APYTe
Iy>KHOCTH MJIM TIOCJIa KOju OM MOTao yTHULATH Ha HErOBY CaMOCTaIHOCT
¥ HE3aBUCHOCT, Ka0 W TMOCTYIamke CYNMPOTHO 3aKOHY KOjUM ce ypebhyje
CIpevaBame Cyko0a HHTepeca MU BpLICHY jaBHUX (QyHKIH]a.

[NocTynak 3a pa3pememe nokpehe ce Ha UHUIMjaTUBY jenHe TpehuHe
HapoaHUX mociaHuka. Ondop 3a ycTaBHa MUTamka HAMJICKAH je Ja YTBPAU
MOCTOjab€ Pasiiora 3a pa3peliene 1 Ja 0 Tome odaBectu Hapoany ckynmTuny,
KOja JJOHOCH OJUTYKY O pa3peliey BeNMHOM I7lacoBa CBUX MOCIaHHUKA.

3. Cay:xo0a [loBepenuka

Ui 32. 3310 npeasubeno je na [loBepenuk uma Ctpyuny ciyxOy
KOja My MOMa)Xe Yy BpLICHY HETrOBUX HaJJie)kHOCTH. Opranusaunjy u
pan Ctpyune ciyx6e ypehyje cam IloBepeHuk, akTOM O OpraHU3aNNjH U
cUCcTEeMaTH3alMj1 OCIOBa, Ha KOjU carjlacHOCT Jaje Hapongna ckymnmruna.
VY norneny opranuzauuje Ctpyune ciysx0e, [loBepeHuk je camocraan;
onpendoama 33/1 jenuno je npeasuleno aa [loBepenuk nma Tpu nomohHuKa,
0J] KOjUX CBAaKH PYKOBOJH 3a0Kpy>keHOM obunanthy paza, a pacnopelyje ux
IToBepenuk.

[Ipema IlpaBunHuky o yHyTpammeM ypehemy U cucTeMaTu3anuju
palHuX MecTa y CTPYYHO] CIy>KOU ITOBEPEHUKA 3a 3aIUTUTY PAaBHOIPABHOCTH,
y Ctpyunoj ciyx6u IloBepeHuka obpa3oBaHa cy Tpu cextopa: CexTop
3a mocTyname mno npuryxkbama, Cektop 3a yHampeheme 3amTure
paBHONPAaBHOCTH, Mel)yHapoAHY capaamy U npojekre U CeKTop 3a OmIITe
MoCJI0Be, KojuMa pykoBoae nomohuunu [loBepenuka.

VY Crpyunoj ciyx6u IloBepennka obpasyje ce Konerujym, koju
nomaxe [loBepeHHKY y KOOpAMHALM]H U yCKIIahuBamwy paja, yjeaHauaBamy
HauMHA NOCTyNama, yTBphyje OMIITe CMEPHUIIE 3a PaJi OpraHU3alHOHUX
jenvHuUa 1 o0aBJba Ipyre mnociose npomnucane [locioBHUKOM 0 pany.
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[loBepeHHK caMOCTaIHO OJTYUYje O IpUjeMy JULa Y paJHu OZHOC,
pykoBoleH moTpedomM mpodhecHOHATHOT U JEIOTBOPHOI BpIICHA CBOjE
HaJJISKHOCTH, a Ha 3arocieHe y CTpydHoj clIyKO0H CXOIHO ce MPUMEIbY]jY
MIPOIUCH O PaTHUM OIHOCHMMA Y IP’)KaBHUM OpraHHMa.

4. Hapse:xknoct IloBepeHunka 3a 3alITUTY PABHONIPABHOCTH

Hannexxnoctu IloBepeHrKa HIMPOKO Cy IMOCTaBJbEHE, Yy CKJIady
ca mehyHapoIHUM cTaHAapauMa,” kako ou ce omoryhmio na eduxacHo
M JIeJIOTBOPHO CIpedaBa M IITHUTH O] JUCKPUMHHALMjEe U AONPHUHOCU
yHanpehuBamwy paBHOIPABHOCTH.

Jenna on ocHoBHUX HamyexHOCTH lloBepeHuKa jecta mocTymname
mo mnpuTyxbama y cllyyajeBUMa JUCKpPUMHHALMjE TMOjeAWMHALA WIIU
rpyIne mnojeinHana Koje ImoBe3yje UCTO JIMYHO cBOjcTBO. IIpema um. 33.
33/, IloBepeHuk je HamyiexkaH Aa NMpUMa W pa3MaTpa OpUTYOe 300r
JUCKpUMUHALIK]E, 1aje MULLIbEHha U IPENOPyKe Y KOHKPETHUM CIIy4ajeBUMa
JUCKpHMHUHALIM]jE ¥ u3pHue 3akoHoM yTBphere mepe. [lopen Tora, [loBepennk

7 YV Ilpenopyuu Op. 2 EBpomncke KOMHUCHje TPOTHB pacu3Ma M HETOJEpaHIHje
(y mamem texcty: EIIPU) on 13. jyna 1997. romune, (97)36, Ilormasme 1l HaBemeno je
Ja CIeNMjaln3oBaHa Tena 3a O0opOy MpOTUB pacu3Ma, KceHodoOHuje, aHTHCEMUTH3MA H
HETOJIepaHIFje Ha HAIIMOHATHOM HUBOY “CXOIHO OKOJIHOCTHMA, MPaBy W Mpakcu oxpeheHe
3eMJbe, Tpeba Ja uMajy mTo je Moryhe Bume ox ciuenehux (yHKIMja W HAJIEKHOCTH: a)
Jla pame Ha enTMMHHANIMjU pa3HUX OOJHMKa AUCKPUMHUHALM]E W3HETHX y MpeaMOynu U Ja
yHanpelyjy jennake moryhHocTH 1 100pe ogHOCE Mehy MpHIIaAHUIMMA CBUX PAa3THUUTHX
rpyna y apymTBy; 0) Ja mpare cagpkaj W I€jCTBO 3aKOHA M M3BPIIHUX aKara y TOIIEAy
BUXOBE PEJICBAaHTHOCTHU 3a LUJb OOpOe MpoTHB pacu3Ma, KceHodoOuje, aHTHCeMUTH3MA U
HETONICpaHIIMje M MPEATaxy, ako je MOTPeOHO, €BEHTYaJHE M3MEHE 3aKOHOIABCTBA Y TOj
obnacty; 1) Jla caBeTyjy 3aKOHOIaBHE M M3BPIIHE BIACTH y IIMJbY TOOOJBIIAKA MPOMKCA U
MpakKce y peneBaHTHUM obnactuma; 1) [la 06e30exe momoh xpTBamMa, yKJpydyjyhu u mpaBHy
momoh, 1a Ou ce ocurypana BUXOBa TpaBa Mpe] WHCTHTyLHjaMa U cygoBuMa; e) CXomaHo
3aKOHCKOj perynaTtuBu y ozxpelheHoj 3emsbH, 1a mMajy MoryhHoct obpahama cygoBuUMa MU
JIPYTHM TIPaBOCYIHUM OpraHUMa IpeMa MoTpedH, ako U Kaja je HeonxoaHo; ¢) Ja cacmymiajy
W pa3MOTpe MPHUTYXOe W METHIHje KOoje ce OIHOCE Ha KOHKPETHE CIIydajeBe W HACTOje Ja
ce MOCTUTHE TIOpaBHAKbE OUIIO MyTEeM U3MHPEHa, OHJI0, Y OKBUPHMA HMPOIHUCAHUM 3aKOHOM,
myTeM o0aBe3yjyhnx m mpaBoCHaXHHX OmiIyKa; T') Jla mmajy oaromapajyha osnamrhema 3a
npubaBbamke T0Kaza U MHQOpMaLHja y BpIICHY CBOjuX (QyHKIHja 1Mof ¢. y TOPHEM TEKCTY;
x) [a nmpyxajy nadopmanuje u caBeTe peIeBaHTHUM TeIUMa M HHCTUTYIHjaMa, YKIby4dyjyhu
Jp’KaBHA Tela ¥ MHCTUTYLHMje; u) Jla najy caBeTe O CTaHAapIuMa aHTHIMCKPUMHUHATOPHE
Mpakce y KOHKPETHUM OONacTUMa KOJH MOTY WJIM JIa MMajy 3aKOHCKY CHAry Wid Ja Oymy
IOOpOBOJBHU Y CMHUCITy BHXOBe mpuMene; Jla yHampehyjy u gonpuaoce oOyiu oapehennx
KJbYYHUX Ipyna 0e3 mITeTe o mpuMapHy yaory IpoheCHOHATHIX OpraHU3allija 3 0BE 00JIaCTH
y o0y4aBamy; K) [la moamKy HIBO CBECTH IIMPOKE jJaBHOCTH O MATambUMa AUCKPUMHUHALIU]E U
Jla IpUIipeMajy U 00jaBibyjy HH(pOPMaIHje U JOKyMEeHTe U3 oBe obmactu; i) Jla moxpkasajy
Y MTOJICTUYY OpTaHM3aIlH]je KOje NMajy INJBEBE CIIMYHE INJHEBUMA CIICIIN]aIH30BAHOT TEJIa; M)
[a y3my y 003up 1 mpema motpeOu n3pase pasiore 3a 3a0pUHYyTOCT THX OpraHu3aImja.
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je Iy’aH Ja MOJHOCHOLY MPHUTYXO0e MpyXu HHPOpMalHje O HEroBOM
MpaBy U MOT'YRHOCTH MOKpeTama CyACKOT WM JPYTOr MOCTYIKA 3aIITUTE,
OJTHOCHO TIpernopyyyje MOCTyNaK MUPEHma, Kao M J1a IOJHOCH TyXOe 3a
3aIITUTY Of IMCKPHUMHHALIM]E, KA0 CTpaHKa Y (yHKLIHOHATHOM CMHCIY, a
y3 CariacHoCT AMCKPUMUHHUCAHOT JIMIA, IO/ YCIOBOM J1a MOCTYTAaK Mpex
CYZIOM II0 MCTOj CTBapu HHje Beh MOKpeHyT MM MPaBHOCHAXKHO OKOHYAH.
[loBepenuk je, Takole, HaaNeKaH Aa MOAHOCH MPEKpIIajHE MpHjaBe 300T
aKaTta JUCKpHMHUHAIMje MHKPUMUHUCAHUX Ka3HeHUM aeioM 331

CeT HaAJICKHOCTH OTHOCH CE€ Ha YHarpehuBame paBHOMPABHOCTH.
VY okBupy oBe nenatHocTH, [loBepenuk je onamrhen qa ynozopasa jaBHOCT
Ha Hajuemhe, TUMIMYHE W TEUIKE ClIydyajeBe AUCKPUMHUHALM]jE, Aa MpPaTh
CIpOBOhEHm-E 3aKOHA U JPYTHX MPONUCA, HHULIKAPA JAOHOLICHE UITH U3MEHY
npomnuca pajau cnposolema 1 yHanpelrBama 3aITHTE 0 AUCKPUMHUHALIU]C 1
Jaje MUILJbEE 0 oApe1daMa HalpTa 3aKoHa M IPYTHX MPOIHCa KOjU ce TUUY
3a0paHe AUCKpUMHUHAIIM]E, Kao U Ja PEnopydyje OpraniMa jaBHe BIacTh U
JOPYTHM JHIIMMa Mepe 3a OCTBapUBAE PAaBHOIPABHOCTH.

Jenan neo nagnesxxnoctu [loBepennka oqHOCH ce Ha mpaherbe 3aTuTe
paBHompaBHOCTH, O ueMmy lloBepenuk [lomgHOoCH TOAWIILM H3BELITA]
HapopHoj CKyNIITHHY 0 cTawy y 001acTH 3aITHTE paBHONpaBHOCTH.® Kaia
je To nmoTpebHo, IloBepeHnK caMOMHULIMjaTUBHO WJIM Ha 3axTeB Hapoane
CKYILITHHE MOIHOCH U ToceOaH N3BEILTA]j, HAPOUHUTO y CIIydajeBUMa yuecTae
BUIIECTPYKE TUCKPUMHUHALIMje, TUCKPMHUHAIM]E KOja JI0JIa31 OJ] OpraHa jaBHe
BIIACTH U CITy4ajeBUMa TEIIKUX 00JMKa JUCKpUMUHAILIH]E

VY cBoM zenoBamwy lloBepeHuK je nyaH /a ycriocTaBjba M OApPKaBa
capajamy ca OpraHuMa HaJUJIS)KHUM 33 OCTBAapHUBam-¢ PaBHOIPABHOCTH U
3aIITUTY JBYACKUX TIpaBa Ha TEPUTOPUjU ay TOHOMHE MOKPAjUHE U JIOKATHE
camoyIipase.

5. ®unancujcka cpexcTBa

dunancHjcka cpeacTsa 3a paa [loBepeHuka, BEroBux MoMohHUKa U
weroee CtpyuHne cityx06e 00e30ehyjy ce y Oyuery Penybnauke CpOuje, Ha
npeior [loBepennka. duHaHCHjCKA CPEICTBA MOPajy OUTH JTIOBOJbHA 32
KBaIIUTETaH U AeI0TBOpaH paj [loBepeHuka, mTo je jenan ox MehyHapoqHux
cranaapaa. Y [lapuckum npunuunuma u3 1992. xoje je ycsojuia Komucuja

8 [peu ussewraj IloBepenuk je moameo mapra 2011. romune. Bumeru: http://
www.ravnopravnost.gov.rs/files/Redovan%20godisnji%20izvestaj%202010.pdf.
3axpyunn Hapomne ckymmrune PenmyOnmke CpOuje 0 pelOBHOM TOAWIIBEM H3BEIITAjY
IToBepenuka 3a 3amtuty paBHonpaBHocTH 3a 2010. roquHy 00jaBibeHH cy y «CIl. TIIacCHUKY
PCy, 6p. 52/2011.
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VYjenumeHux Haluja 3a JbYJCKa MpaBa y OJEJbKY KOjU C€ OJHOCH Ha
HE3aBUCHOCT M YJIOTY OP3aBHUX HE3aBHCHHUX MHCTUTYIHMja KOje IITHUTE
JbyJICKa TpaBa, MoJ TAYKOM 5. HABOJM c€ Ja “HAallMOHAJIHA WHCTUTYLH]ja
MOpa UMaTH aIeKBaTHO (PMHAHCHpAIbE, MPOCTOPHUjE M JOBOJHHO 0CO0Jba
Kako Ou Moruia fa Oyzae HezaBuCHA ofl Biajae y cBoM pany’. ELIPU y cBojoj
[penopyuu 6poj 2. u3 1997. y npuHIMITY NET, KOju Ae(UHHILE HE3aBUCHOCT
WHCTUTYLMja 32 3alITUTY PAaBHONPABHOCTH, O]l TAYKOM | HaBOAHM Aa ce “OBHM
HHCTUTYLIHjaMa Mopa 00e30euTH TOBOJHHO CpescTaBa Aa OM M3BpIIaBae
cBOje obaBese edukacHo”.’

I NNIOCTYHAIBE IOBEPEHUKA

1. ITocTynak no npurtyxoéama

[MocTynak mo mpurysx0ama 300r JTUCKpUMHHAIIMjEe UMa KapakTep
creuu(pUIHOT YIIPaBHOT MOCTYIKA SUi generis, KOjH je OKBUPHO peryjiucan
33/1, c TMM WITO je HAaUMH MocTynama AerajbHuje ypehen [locnoBHrKOM
o pany."” ITocnoBHHK 0 pajay , KOjH je IOHET y CKJiaay ca 4wi. 34. 3akoHa o
3a0panu nuckpumuHauuje, . Ha mocrynak npexn [loBepennkom cxomno ce
npuMemyjy oapeade 3akoHa 0 ONIITEM YNpaBHOM NOCTYNKYy (wi. 40. cT. 4.
3310).

VY norneny nocrynka, 331 u [locioBHUKOM 0 pajy peryjiucaHu cy:
HAYMH MOKpeTama MOCTYyIKa, aKTUBHA JISTUTUMAIUja, cagpKuHa U ¢popma
nputyxoe, u3Buhame U TOK MOCTYIKa, Ka0 U OJIITyKe U Mepe Koje ce IOHOCe
y MOCTYNKY 10 PUTYKOaMma.

1.1. Akmuena necumumavuja

Iloctymak npen [loBepennkom nokpehe ce mogHoOmEemeM TPUTYKOe.
V¥ nmoctynky npen [loBepeHHKOM akTHBHA JIETUTUMAIIH]ja TIPUTIaJia CBAKOM
(U3UYKOM WITH TPABHOM JIMITY WJIM IPYIIH JIMIA KOja CMaTPajy Jia UM je Ouiio
KOjUM aKTOM, paJHhOM WJIM MPOMYIITamkeM H3BpIIeHa TUCKPUMHUHAIIH]A 10
OMJI0 KOM OCHOBY. AKO C€ paJiyi O TIOBPEIH IIpaBa rpyIie JINIa, PUTYKOY MOXKe

9 Y Useemrajy EKPU o gerBproM mukiaycy MoHHTOpHMHTa, HaBereHo je EKPU
CHAXHO MIPENOpydyje CPIICKAM BIACTHMA Ja Ojadajy HHCTUTYLIHjy [loBepeHnKa 3a 3aITuTy
PpaBHONPABHOCTH Tako MTOo he 00e30eAUTH JbyICKe 1 PUHAHCH]CKE pecypce 3a ’beHO epUKacHO
¢ynxmmonncame. Bumern: http://www.coe.int/t/dghl/ monitoring/ecri/country-by-
country/serbia/SRB-CbC-1V-2011-021-SRB.pdf.

10 ,,Cn. tmacauk PC*, 6p. 34/2011. ITocnoBuuk o pany [loBepeHHK je JOHEO y CKIIamy
ca wi. 34. 3akoHa 0 3a0paHH TUCKPUMHHAIH]jE, KOjUM je mponucaHo aa [loBepeHnk 1oHOCH
MTOCIIOBHUK O pajly KojuM ce Ommke ypeljyje HadrH HEroBOr paja U MOCTyIamba.
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oiHeTH OMJI0 Koje Jiniie u3 rpyne. [lopen Tora, akTHBHO Cy JISTUTUMHUCAHE
¥ OpraHM3aIrje Koje ce 0aBW 3alITHUTOM JbYJICKUX TIpaBa U JApyra JIUIa.
VYkonuko noctynak rnmokpehy pajau 3amTuTe KOHKPETHOT JTUIA, TO MOTY
YUHUTHU CaMO y UME U y3 cariiacHocT Tor nuna (wi. 35. 33]1).

1.2. Caodpswcuna u hopma npumyosncoe

[Mpuryx06a Tpeda aa caapKu MojaTke 0 TOME KO je TUCKPUMHUHHUCAH,
KaKo je IUCKPUMHUHHCAH U Of] CTPaHE KOra je TUCKPUMHUHHUCAH, Ka0 U HaBOJIe
0 JIOKa3HUM CPEACTBHMA KOja c€ MOTY YHOTPEOUTH y MUJbY TOKa3WBambha
HCTUHHUTOCTH YNEHCHHUIIA BE3aHUX 3a aKT III/ICKpI/IMI/IHaI_[I/Ije.

[Iputy>x06a ce MoJHOCH MTUCMEHO, Y IITaMIaHoj GOPMH, a MOXKE Ce
IMOAHCTHU U IIYTEM Tene(baKca, CJIICKTPOHCKOM IIOIITOM Ca CKCHHpPaHUM
MOJTHECKOM H MOTITHCOM TTOJTHOCHOIIA, Y eNIEKTPOHCKO] (POPMH Y3 ENEKTPOHCKH
MOTIHC NOJHOCHOIA, Ka0 1 YCMEHO Ha 3allMCHUK. Ha IIOJHOIICHC HpHTy>K6e
ce He Tuiaha takca uiy ipyra HakHazaa. [Iputyx0a Tpeda aa Oyne noTnucana.
[loBepeHuk He MOCTYyTA 0 AHOHUMHUM MPHUTYKO0ama.

[Ipema unany 35. 331 nmpuTyx6a ce n3y3eTHO MOKE TIOHETH  YCMEHO
Ha 3alICHUK. 3aKOHCKa MOTYNHOCT Ja ce mpuTyx0a “u3y3eTHO” momgHece
YCMEHO Ha 3allUCHUK H3pa3 je, Ipe CBera, yBakaBama YHIH-CHULIC JIa CY,
Ha JKaJiocT, MHOTH Hamu rpahanu u rpahanke HemrcMmenu, ma um Tpeda
oMoryhuTu na npuTy>k0y NojHecy ycMeHo Ha 3anucHuk. C Japyre crpaHe,
OBaKBO 3aKOHCKO pelIeh¢ MOTHBUCAHO je M MOTPEOOM Jla Cce MOIHOIICHE
npuTyx0e oMoryhu u TuiuMa Koja yciiel MHBIUIUTeTa HUCY y MoryhHoCTH
Jla cacTaBe NpUTYk)Oy y mucanoM ooiuky. Ciyx0a [ToBepenuka ooe30ehyje
Jla ce y TOJHONICHY PUTYKOE YCMEHO Ha 3aIUCHUK KOPUCTE TyMadd U
IMpeBOANONHU, KaKO ou ce JJMouMa ca UHBAJIMJUTCTOM U JIMIITMMa KOja HE
M03Hajy CIIyKOeHH je3uK OMOTyhunJI0 MOTHONICHE TPUTYKOE.

1.3. Hauena nocmynka

[ocrynak npen IloBepeHnkoM cpoBoau ce y CKJIaLy ca HayeJIoM
CaMOCTAJIHOCTHU, HE3aBUCHOCTH M CAMOCTAJIHOCTH, CII00OHE OLICHE 10Ka3a, 1
HETIPUCTPACHOCTH, 3aKOHUTOCTH, IETTOTBOPHOCTH U EKOHOMUYHOCTH, UCTHHE,
HajOoJber MHTEpeca U MOLITOBAKA JTUYHOI HHTEIPUTETA U TOCTOjaHCTBA
JMYHOCTH.

[loBepeHuk mocTymna v 0JJ1y4yje He3aBUCHO M CAaMOCTAJIHO, Y CKJIay ca
3axkoHOM 0 3a0paHu fuckpuMuHanuje. Kao He3aBUCHU OpraH, OH CAMOCTAJIHO
yTBphyje YMIEHUIIE U OKOJTHOCTH M Ha OCHOBY YTBpP)EHMX UME-CHHIA U
OKOJIHOCTH IIPUMEIbYje MPOIKce Ha KOHKpeTaH ciny4aj. [loBepeHuk, mpema
CBOM YBEPEHY U CaBECTH, HEIPUCTPACHO, Y CKJIAAY Ca COIICTBEHOM, CABECHOM
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1 OpMKJBMBOM TIPOLICHOM YHEbEHHUIIA K TYMaueHkheM IpaBa, oy dyje koje he
YUEHUIE M OKOJTHOCTH y3€TH 3a IoKa3aHe y HoCTymKy npen [loBepeHuKoM.

OcHoB AenoBama 1 onyunBama [loBepennka ynHe ogpende Ycrasa,
ommrenpuxsahena mpasuiia MehyHapogHOT ITpaBa, NOTBpheHn MehyHapoanu
YroBOpH M Ipakca MehyHapoIHMX Tela Koja HaJ3Hpy IMOLITOBAHE
MehyHaponHux ctanaapaa, 33/] u Apyru aHTUIMCKPUMHHALMOHHU 3aKOHH,
Kao M OILITa akaTta Koja JoHocu [loBepeHuk.

[Moctynak npen [loBepeHnKOM CIIPOBOM CE TAKO JIa CE YTBP/E CBE OUTHE
YHLCHULE ¥ OKOJTHOCTH IITO je Moryhe jeaHocTaBHuje, 0e3 0ayroBiayema u
ca ILITO Mame TPOIIKOBA. 3a MOIHOCHOLE MPUTYKOH MOCTYIAK je MOTIYyHO
OecmiaTaH.

VY nmoctynky npen IloBepeHHKOM MOpajy ce yTBPAUTH MPABUIHO H
MOTIYHO YUEEHHUIIE U OKOJTHOCTH KOje Cy O 3Hauaja 3a JOHOILICHE 3aKOHUTOT
W mpaBUIHOT akTa. Pagu ocTBapuBama oBOr IUJba, MPUOABIbAjy ce AOKa3u
MOTPeOHM 3a MPABUIHO U MOTIYHO YTBphHUBamkE YMHEHUYHOT CTamka U
JOHOIICHE 3aKOHUTOT U MIPAaBUITHOT aKTa.

[loBepenuk moctyna nomtyjyhn HajoO/BM MHTEpEC MOJHOCHOLA
npuTy)0e, 0AHOCHO oIITeheHOT U1, HHTEIPUTET U JOCTOjaHCTBO JIMYHOCTH,
MoOpaJiHa, KyJITypHa U Bepcka yoehema, Kao U JbyIcKa mpaBa U clio00e CBUX
y4eCHUKA Y TIOCTYTIKY.

1.4. Tox nocmynka

Haxkon nipujema nputysx0e, opiamiheHo juie y CTpydHO] Clayxou
[loBepeHrKa UCTIUTY]E J1a JIM MPUTYXKOa CalpiKu CBE HEONXO/IHE CIIEMEHTE.
AKO je mpuTyk0a HeMOTIYHa, HePa3yMJbUBA WIIH CaJIPKH HEJJOCTATKE KOjU
onemoryhagajy noctyname, oiatiheHo juie y Ciryx0u nopepenuka ynyhyje
0e3 oJlararma 3aXTeB IMOJAHOCHOIY PUTYKOE J1a HajKacHU]je y PoKy of 15
JlaHa OTKJIOHH HEJIOCTaTKe, y3 HaBoheme HeJJocTaTaka i HaurHa Ha KOjU ce
OHH MOTY OTKJIOHUTH. [ToBepeHuk ondairyje mputy:x0y: 1) ako mogHOCHIIAIl
NPUTYXKOE Y OCTABJbEHOM POKY HE OTKJIOHM HEIOCTATKE MO 3aKJbYyUKy U3
gynana 20. [locmoBHUKA, H3y3€B aKO CMaTpa Ja y MPUTYKOM MMa OCHOBA 3a
MOCTYIIAME 110 CONCTBEHO] MHUIIM]ATUBY; 2) Kaja YTBP/H Ja je HeHaIISKaH
Jla OJITydyje O IOBPE/IH IIPpaBa Ha KOjy MOAHOCHIIAL] TPUTYKOE yKa3yje, y KoM
CITyuajy je Ay’KaH Ja MoJHOCHOLIA TPUTY)K0e 00aBECTH 0 TOME KOjH je OpraH
HACJIeKAH 3a MPYKambe MpaBHE 3allTHTE.

Carnacno 4. 36. 33]1, [loBepeHnK JOHOCH 3aKJbyYaK KOjUM 00aBeIITaBa
MOHOCHOLIA TTPUTY>KOE Ja ce MOCTyMaK Mo MPUTYX On 00ycTaBiba, U TO U3
crnenehux pasiora: 1. Kaj je 1o UCTOj CTBapH MOKPEHYT MOCTYNAK TIPe]] CYI0M
WJIH je TOCTYTaK PEeJI CyIOM TPABHOCHAKHO OKOHYAH, 2. KaJla je OYUTIIeTHO
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Jla HeMa TUCKPUMHHAIH]e Ha KOjy MOIHOCHIIAIl TPUTYKOE yKa3zyje, 3. kaua
y UCTOj cTBapH Beh MOoCTymao, a HUCY MOJHETH HOBH JI0Ka3H, 1 4. Kaja 300r
poTeKka BpeMeHa O]l YUHIbeHe MoBpee mpaBa Hemoryhe noctuhu cBpxy
MocTynama.

HakoH npujema npuTy)0¢e U €BEeHTYaIHOT OTKJIamhamha HeJI0CTaTaKa,
MPUTYXKOE Cce IOCTaBJba JIMILY 3a KOje Ce TBPAHU Ja je M3BPIIUIO aKT
JUCKpUMUHAIIMjE Y pOKYy o 15 maHa on maHa nmpujema nputyxoe. OBom
JIUILY C€ OCTaBJba POK OJ1 15 JaHa 0j1 1aHa mpujeMa MPUTYKO0e J1a ce u3jacHu
0 HaBOJIMMA y MIPUTYKOH.

Panu npykama 1efoTBOpHE U epUKACHE 3AIITUTE, TPEJAMETH e ITpeMa
CTeNeHy XUTHOCTH Pa3BpPCTaBajy y JBe Kareropuje: ,,Heommoxuo” — xaga
MPHUKYTJbEHU TOJAIM YKA3Y]y JIa je JIUIE YCIIen TUCKPUMHHALN]E Y BUCOKOM
PH3HKY, 300T IITETHUX NOCIENUIa, MOryhHOCTH IOHABJbakha, HACTABJbakbha
OIHOCHO TIpeKuAama akTa JuckpuMuHanyje. [locTynak Ha ciiydajy 3anodumbe
0IMax U MHUILJbEHE OJJHOCHO Tpernopyka ce naje Ha Hajkpahem mMoryhem
POKY; ,,PeZIoBHO” — KaJ]a MPUKYTIJBCHH TOJIAIN HE YKa3yjy Jia je JTUIe yCIIen
JUCKPUMUHAIU]E Y PU3UKY, MUIIJBCHE OJHOCHO MPENopyKa Jiaje ce y poKy
on 90 maHa o1 IOHOIICHA TPUTYKOE.

Y cBakoM mpeaMeTy HCOHTYyje ce Aa JU TOoCTOoju MoryhHoct
cnpoBohewa Meaunjanrje. YKOJIUKO ce paau O JUCKPUMUHAIIMOHOM CIIOPY
KOjH je ,,MeIija0uiIaH", CTpaHama ce Ipejiaxe crpoBoheme Meaunjaimje, y
CKJIaITy ca 3aKOHOM KOjUM ce ypehyje mocTymak Meaujaruje. YKOIUKO ce 00e
CTpaHe cariiace o cripoBol)ey Meijamuje, ciopasyMHo oapelyjy Menujaropa
ca Jlucte oBnamrhennx meaujaropa, kojy yrephyje [loBepenux. Kpurepujyme
u Onmke ycioBe 3a GopMUpame JIMCTE OBJIAINeHUX MeIhjaTopa MPOIHCYje
[oBepenuk, y ckiiaJy ca 3aKOHOM KOJHM C€ PETYJIMIIE ITIOCTYIIaK MEIUjallH]y.

Menujanuja ce cripoBoau y poky oa 30 naHa, a ©3y3eTHO Meaujaruja
MOXKe OUTH CIIPOBEICHA Y y’KEM POKY, TP Y€MY C€ MOpa BOJHUTHU padyHa
na roctynak npen [loBepeHnkom mMopa OuTH OKOHYaH y poky on 90 mana
(wr. 39. ct. 1. 33/1). Ha moctyname y Meaujanujyu NpuMemyjy ce mpaBuiia
3aKOHa KOJUM C€ PeryJHuIIe IOCTyNaK MeAnjanuje. AKo ce CTpaHe He carjace
o crnpoBolemy Meaujanmje, Ka0 U OHJA Kaja MeAujanuja He pe3yiaTupa
CKJIalamkeM criopa3yma, nocTymak mnpen [loBepeHrKOM ce HacTaBIba.

VY Toky mocTyImKa BpIle ce MoTpeOHa HCTPaKUBAka U TECTUPAHA,
MIPUKYILJbAjy ¥ IPOyYaBajy CTaBOBH y MeljyHApOIHO] M YIIOPEIHOj MPaKCH,
MPUKYTJbajy CTATUCTUYKHU U JAPYTH MOJAIM Y IUJbY IIEJIOBUTE MpPABHE
aHajgu3e mpeaMeTa. UHWmEHWYHO CTame YTBphyje ce YBHAOM y MOIHETE
HCIPaBe, y3uMamheM H3jaBe Ojl IIOIHOCUOLIA TPUTYKOE, TUIa IIPOTUB KOjer je
nputTyx0a MoJHeTa 1 ApyTor JINIA, K0 M Ha CBaKW JPyTH NOTr0JlaH HAYMH,
y CKJIQZy ca 3aKOHOM, a IpeMa OKOJIHOCTHMA CITy4aja.
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5. Munbema, Npenopyke u Mepe

Ha ocHOBy pe3ynrata wusBubhama, [loBepeHWK 3a 3amTUTy
PABHONPABHOCTH INOHOCH OMIYKY, Y (hOpMH MUIJbEHA, O TOME Aa JH je
n3BpiieHa quckpumuHanyja (wi. 39. cr. 1. 331). OBo MUNILIBEHE TOCTaBIbA
ce TIOHOCHOITY TIPUTYKO€ U JTUITy TPOTUB KOjeT je MpUTYK0a momHeTa. Y3
MUIIJBEHE 1A je U3BpIeHa TUCKpuMuHaIija [loBepeHrK n3aaje u mpenopykKy
JUITYy TIPOTHUB KOjer je TMOIHEeTa MPUTYK0a 0 HAUMHY OTKJIamharma IMOBPe/e
npaBa (wraH 39. cras 2. 33]1), octaBipajyhu My pok oz 30 gaHa na mocTymnu
110 IPENIOPY LY ¥ OTKJIOHU NOBpey Iipasa. JInie kome je mpenopyka ynyhena
IY>KHO je Ja OCTYIIH 10 MPETIOPYLIU U OTKJIOHH IIOBpeAy Ipasa y poky of 30
JaHa o7l JaHa IIpHjeMa IIPernopykKe, Kao u 1a o Tome odaBecTH [loBepeHuka.
VYxonuko ce To He noronu, [loBepenuk je opmamrheH ma ToHECE peliemhe
KOjUM AMCKPUMHHATOPY U3pHUE MEPY OIOMEHE M OCTaBJba My HOBU POK OJL
30 maHa 3a OTKJIaKamke TIOBpeie MpaBa. Pemerme je KOHAYHO U TPOTHB Hhera
HUje JOMyIITeHa kaiba. YKOJINKO y HOBOM poKy of 30 1aHa TUCKPUMUHATOP
HE OTKJIOHHU TOBpeAy mpaBa, [loBepeHuk je oBnamrheH ga o Tome 06aBecTH
jaBHOCT (wi. 40. 33]1).

6. Iloxperame napHuLe 32 32AIITUTY O] AUCKPUMHHALHje

Onpenodom ui. 33. 331, IloBepenuk je oBnanrheH U Ha MOU3amke TYxKOE
3a 3aLITUTY O TUCKPUMUHALM]je. 3aKOHOAABAL] OCTaBsba [loBepeHNKY 1a cam
IIpOLeHU NOoTpely 3a noausameM Tyx0e. Tpeba umaru y BUy J1a IapHHULA
3a 3aIUTUTY O AUCKPUMHHALIN]E HUje MHCTPYMEHT KOjU C€ KOPUCTHU ITPOTUB
JUCKPUMMHATOPA KaZia OH HHUje MOCTYIIHO 10 MpernopyKaMa IMOBEPEHUKaA.
Haunwme, oBnamheme [loBepeHrka 3a 3alITUTY paBHOIPABHOCTH J1a Mokpehe
MapHULE 3alTUTY Of AMCKpUMHHanuje oMoryhasa my na nokpehe T3B.
CTpaTelllKe MapHHUIE, a TO Cy HapHULE IIYyTEeM KOjUX, Kao TYXXKWJall y
MapHULM, JONPHUHECH MPaBUIHOM TyMadewy W JOCJIECIHO] NPUMEHU
AHTUAMCKPUMHUHALMOHUX MPONHUCA, YTUUE HA MOJU3aKkE CBECTH jJABHOCTH,
0xpabpyje )KpTBe TUCKPUMHUHAIIH]E /1a CAMH MTONKY TYKO€E U TpaKe CYICKY
3aLITUTY, CBOjUM JEJIOBAKBEM YTHUE HA TPAjHE IPOMEHE Y MOHALIAKY TPABHUX
cy0jekara u ci.!!

Ilpema un. 33. 1. 3. 33/1, IloBepeHHK je y CYIACKOM TOCTYNIKY
CTpaHKa y (yHKIHOHAJIHOM cMHcHy. TyxOy moguxe y cBoje UMe, C TUM
LITO MY j€ HEOIXO/HA CarjJacHOCT IUCKPUMHUHMCAHOT JINLA, YKOJIUKO CE
JUCKPUMUHAILM]a HCKJbYYHMBO OJTHOCH HAa KOHKPETHO JIULE. Y ClydajeBUMa

11 O cTparemikuM aHTUAMCKPUMHHAIIMOHUM NapHHULAMa, AeTajbHO: Strategic Litiga-
tion of Race Discrimination in Europe: from Principles to Practice, Interrights, Nottingham,
2004.
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JUCKPUMHHAIM]E TPyIIe JTUIA TOBE3aHUX UCTUM JIMYHUM CBOjCTBOM HHjE MY,
MehyTrM, HeONXo/IHa CarinacHOCT AUCKPUMHHUCAHUX JIUIIA, IITO TPOU3JIa3n
u3 4. 46. ct. 2. 33/1.

Onpendama 33/] nponmcane cy 1Be Irpyle aHTHIUCKPUMUHAITMOHIX
(rpahaHCcKOIIPaBHMX) 3aXTEBa, KOjU CE€ MOTY OCTBAPUTH BaHCYICKUM IyTEM
U CYICKHM IyTeM, MoAu3ameM Tyx0e. Jenny rpyny rpahaHckonpaBHHUX
3aXTeBa YMHE OHU KOjUMa C€ OCTBapyje MPEBEHTHBHA 3aIITHTA, Tj. KOjU
Cy HAMEICHH CIpeYaBamy AUCKPUMHUHALIM]E, JOK CY Y IPYTroj TPyIH OHU
KOjHMa Ce OCTBapyje peCTUTYyTHUBHA'? 3alITHTA, Tj. KOjUMa CE CaHUPaAjy
nocneauue nuckpumuHanuje. [lorpeda 3a mpeBEeHTHBHOM 3alITHTOM HOCTOjH
KaJ je jeaHo nuie (Miau rpymna JIMIa) yrpokeHo Ol TUCKpPUMHHALIHjE jep
IOCTOjH onacHOCT 1a he OMTH M3BpILIEHA, OHOCHO MOHOBJbEHA ofpeleHa
JUCKPUMHUHATOpPHA pajimha.”’ PecCTUTYTHBHA 3alITHTa OCTBapyje ce HAKOH
M3BpILICHE JUCKPUMMHALIMjE U FOME Ce YKJama CTambe JUCKPUMUHALH]E,
OJTHOCHO MOCTICUIIC TUCKpUMUHAIH]je.

[loBepenuk y TyxOu Moke mctahu cBe aHTHAMCKPHUMHUHAIIMOHE
MIPABO3AIITUTHE 3aXTEBE MPEBEHTUBHOI M PECTUTYTHBHOI KapaKTepa
npensuhene uin. 43. 33/, u3y3eB 3axTeBa 3a HaKHAJy MaTepUjalHE U
HeMaTepujajHe mTeTe, Koje MoKe UCTahM MCKIbYUYHMBO THCKPUMUHHCAHO
aune.”

[ToBepeHuK Ty)OOM MOXKE TPaKUTH Aa CyJ Ha ayTOPUTATUBAH U
HECyMIbUB HAYMH YTBPAHU A2 j€ TYKEHH TUCKPUMHHATOPCKHU OCTY A0 IpemMa
onpehenom nuny (3axteB 3a yrBpheme). [lorpeda 3a npykameM oBOT BUA
MpaBHE 3aIUTUTE MOCTOjH KajJ JUCKPUMHHATOP OCHOpPaBa Jia je paama Kojy
je mpeay3eo Wiy MPOIyCcTHO Jla Mpeay3Me HeAONylITeHa, TBpachu na je
ETOBO TIOHAMIAE IOy TEHO, YKIBYUyjyhu 1 cTBOpeHo cTame. MoryhHnoct
Jla ce OBaj BU/ ITpaBHE 3aLITHTE OCTBAPYje CAMOCTAIHO, IOANU3amEM TyxK0Oe

12V nuraparypu ce pECTHTYTMBHA 3allTHTAa Ha3WBa W peakTuBHOM. (Buueru:
Bonunenuh, B., Tyx0e 3a 3amITUTY 01 AUCKPUMHHALM]E, Y: AHTHIUCKPUMHHAIIMOHO TIPABO,
Bonuu, INajun,C. u apyru (yp. Cama I'ajun), Llenrap 3a yananpeheme mpaBHuX cTyawja,
Beorpan, 2008, ctp. 31).

13 Bupern: [erpymmh, H., I'pahanckonpaBHa 3amTuta Of AMCKPUMHHALIMjE Ha
npocTopy 3amagHor banmkana, y: AKTyelnHE TEHACHIMjE Y Pa3BOjy M INPUMEHH EBPOICKOT
KOHTHHEHTAJHOT TIpaBa, TeMaTcKu 300pHHK paxoBa, cB. 2. Hum, LlenTap 3a myOmukanuje
IIpasuor dakynrera, 2010., cTp. 157-170.

14 [erasHo: Y3enan, A., Postupak pred sudom, y: Grgi¢, A., Poto¢njak, 7.,Rodin, S.,
Selanec, G., Simonovi¢ Einwalter, T., Uzelac, A., Vodi& uz Zakon o suzbijanju diskriminacije,
http://www.ombudsman.hr/dokumenti/vodic.pdf (npuctyn 02. 05. 2010).

15 YV 33]] 3a 3axTeBe ce KOPUCTH U3pa3 ,,Ty:k0a“. OBakaB HauMH HU3pakaBama HUje
CacBHM KOPEKTaH jep WTHOPHILIE OCHOBHE MOCTaBKE O CaMOM II0jMY TykOe. YMecTo nu3pasa
“Ty:x0a”, Bajhasio O KOPUCTUTH aI€KBAaTaH MPABHO-TEXHIMYKH U3pa3 “3aXTeB’ .
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3a yTBpleme, onpaBaaHa je y cuTyanujaMa Kaja je oBa 3alliTUTa JOBOJbHA,
0110 3aTO LITO HUjE 3aUTEPECOBAH 3a APYyTe BUJIOBE 3aIITHUTE, OMIIO 3aTO IITO
HUCY UCITYH-CHH YCIIOBH 3a Py Kambe APYTUX BUJOBA 3AIITHTE.

Tyx060M kojy moausxke, [loBepeHHK MOKe TpaskuTH 3a0paHy U3BpIICHA
paame o Koje MpeTH TUCKPUMUHALIM]jA, 3a0paHy JaJber BpLICHA Paambe
JUCKPUMUHAIIM]E, OHOCHO 3a0paHy MOHaBJbaba Padbe JUCKPUMHUHALIH]C
(3axTeB 3a mpomymTame). McTuname 3aXTeBa 3a IPONYyIITAkEe YMEPEHO
j€ Ka ocTBapHBary IMPEBEHTUBHE 3aIITUTE — CIIpEUYaBamy BPILICHA aKTa
JUCKPUMHHALM]E, OAHOCHO CIIPEYaBalby NOHABIbaka aKTa IUCKPUMHUHALIH]E.
OBoM KOHAEMHATOpPHOM TY>k00M [loBepunal of cyaa Tpaku Ja TYKEHOM
HAJIOKH J1a c€ CY3pKHU: — OJ] JaJber BpIlIcHka (TOHABJbAha) HCTE OHE Palibe
KOjy je paHmje OMO HM3BpIINO, a YHje je M3BPIICHE MPEICTaBIhATIO aAKT
JUCKPUMHUHAIHMjE, Tj. IOBPEAY MpaBa Ha jeHAKO MOCTYMAE; — OJ] Paambe
KOjy jOII HUje 3amo4eo Jia BPIIY, a Yrje OU M3BPILICHE MPEICTABIHATI0 aKT
nuckpuMuHanuje. OBa Tyk0a je noceOHa BpcTa KOHAEMHATOPHE TYX0€ KOjoM
ce TPayku U3/1aBaIbE 3aII0BECTH Ty KEHOM J]a M3BPILH ClieUUPHUUHY YHHHIOY —
Jia IPONYCTH pajaby Yrje Ou mpeay3ruMarme OHII0 y CyTPOTHOCTH Ca HerOBOM
o0aBe30oM Jia TakBy palmby Ha npenysuMma. U y morieny oBe TyxOe Baku
OILITE PABUJIIO J1a YUHUAOA Tpeba na Oyze nocmnena y TpeHyTKY Moau3ama
Tyk0e, Ipu YeMy ce cMaTpa Jia je OHa JIoCTeNia ako je Ty>KeHH Beh U3BpIIno
paamy Koja je MPOTUBHA HEroBOj 00aBe3M J1a TAaKBY pajlliby HE Mpeay3uMa.
Kana cy y nutamy Tyx0e 3a mporymTame y AUCKPUMUHALIMOHUM CTBapuMa,
n3JaBame 3a0paHe U3BpILICHa oapelheHe paame MoXKe ce, MehyTUM, TPaXKUTH
1 KaJl TAaKBY paJiiby TY>KEHH YOIILITE HHUje U3BpIINO. 3axTeB he Outn ycBojen
caMo YKOJIMKO TY’KMJIall yCIIe Aa JOKaXe J1a HOCTOjH ONAacHOCT OJ] M3BPLICHA
panme U 1a O BEeHO M3BPIICHE MPEACTaBIbalio aKT AMCKPUMHUHALHU]E.
OmnacHoct MOopa OMTH KOHKpPETHA M pealiHa, a He allcTpakTKa M HepealHa,
LITO 3HAYM JIa Y KOHKPETHOM CIy4ajy IOCTOje jacHe MHANIHM]E Koje yryhyjy
Ha 3aKJbyuak Jia he panma 3ancta Outu u3Bpuena. [Ipecyna xojom ce ycBaja
3axTeB 3a NPOMYILITambEe MOJO0OHA je 32 MPUHYAHO U3BPLICHE jep ce paau O
ocyhaBHOj (KOHIEMHATOPHO]) IPECYI1, KOJOM CE Ty>KEHOM HaJake Jia ce Ha
oapeheHn HaYKMH MOHAIIA: ]a ce Cy3apKaBa of] Bpiiema ogpehene pagme. Kao
Ty>XuJal y nmapHunH, [loBepenuk je oBnanrheH Ha MOKpeTame MOCTynaKa 3a
MPUHYAHO U3BPILICHE OBE MPECYIe.

IToBepenuxk je, Takohe, opnamrheH na y Ty>kOM UCTaKHE 3aXTEB 3a
YKIIamame TUCKpUMHUHAIHUje, KOjU je moceOaH MpaBO3aIITUTHU 3aXTEB
KOJUM Ce Tpa)Ku Ja TUCKPUMHHATOP Mpeay3Me jeJHY HIJIM BHILIEC paibu
KOjuMa yKJama (0TKJIama, OACTpamyje) CTame TUCKpuMuHanuje. Mctunamy
3axTeBa 3a yKJIamamke MMa MecTa y CUTyalijaMa Kaj akT je JUCKPUMHHALH]e
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MIPOM3BEO CTamkEe CYNPOTHO 3a0paHy IMCKPUMHUHAIHM]E, a TO CTambE jOII
yBek Tpaje. [lomTo je y3poKk Tako HacTajxor IPOTHUBIPABHOT CTamba HEKO
MoHAIIake TUCKPUMHUHATOPA (paiiba WIIM IPONyLITabe), TOCTOjH MoTpeda
Ja JUCKPUMHUHATOP Mpeay3Me paimy Kako O ce eITMMHHHCA0 H3BOP
nuckpuMuHanuje. OBoM KOHAEMHATOpHOM TykOom IloBepeHuK Tpaxu
0]] CyJla TpaXkH Jia TY>KEHOM HAaJIOKH Jla M3BPIIM jeHY MW BHILEC paambu
kojuMa he onctpaHuTH (YKJIOHHTH) MCHACHTHO CTalke JUCKPUMHUHAIH]C.
3axTeB 3a yKJIambamke JUCKPUMUHAILIM]E capKaH y TY>KOHU je peCTUTYTUBHU
AHTHUIMCKPUMHUHALMOHN 3aXTEB, KOjU CE€ HCTUYEC HAKOH H3BpIICHE
JUCKPUMHHAIIM]E, a HEroB IUJb je J1a Ce YKJIOHU MPOU3BEICHO CTambe
JUCKPUMMHAIIM]E, OTHOCHO Ja CE CUTYyallldja BpaTH y CTame y KOjeM ce
HaJja3uia Ipe MnoBpese npasa Ha jeqHaKo nocryname. [loBepeHuk je myxxan
Ja y TyKOCHOM 3aXTEBY KOJUM TPaKU yKJIambame TUCKPUMUHALIN]E IPEIU3HO
HaBeJle paaby, OAHOCHO Pallibe Ha YKje Ipeay3uMare TYKeHHu Tpeda na Oyze
ocyhen,® Oynyhu na ce mHuMe, Kao U CBAKUM JIPYTHM TY)KOCHUM 3aXTEBOM,
MOpa TPaXXUTH MPYKambe IPaBHE 3alITHTE MPELU3HO opel)eHe 1 KOHKpEeTHE
cagpxune.”” CarnacHo Tome, [loBepeHHUK je TysKaH, onpeaesbyjyhu caapkuay
npecyie Kojy Of cyla TpaXKu, 1a MPELH3HO HaBeAE Koje TO palbe TYKESHU
Tpeba 1a mpeay3Me paau OTKJIamamka CTamba IUCKPUMHUHALIM]E jep aKo TO He
yuuHH cy[ ra he, noctynajyhu y ckiagy ca npaBuiuMa MpPOLECHOT MpaBa,
MI03BaTH /12 y ofipel)eHOM POKY OTKJIOHH OBaj HEAOCTATaK. YKOIHMKO Ty KUJIALl
He MOCTYIIH 110 HAJIOTY cyJa, cMatpahe ce 1a je Ty>x0a moBy4yeHa, a ako BpaTu
Ty>k0y 0e3 morpedHe nronyHe, Tyx)0a he Outn ondaueHa.'®

16 AHTHONCKPIMHUHAIIMOHMM HOpMaMa HHje MOryhHO, TO mnpHpoanM CTBapH,
HMMEHOBATH ¥ OIIMIKE OZIPEIIUTH KOje Cy TO paibe Yije Mpeay3uMambe MOKE OTKIIOHHTH CTambe
TVCKpUMHUHAIIM]E, Kao MITO HIje MOr'yhHO TakcaTHBHO HAOpOjaTH CBE aKTe TUCKPUMUHAIIH]E.
VY cBakoM ciy4ajy, ToO MOopa OMTH HeKa pajmha Koja je moJo0Ha Aa ce ’BEeHUM MPEay3uMambeM
OTKJIOHH CTame TUCKpuMHHaImje. CarmacHo ToMe, pajikba MoXe OUTH (paKkTHUYKe WK TIpaBHE
MIPUPO/IE, Tj. MOXKE CE CACTOjaTH U3BPLICHY HEKUX TEJICCHHUX aKaTa MU Y Pely3UMarby HeKHX
npaBHUX akara. [lonekan he Outn noTpedHO a Cya ocyau Ty KEHOT Ha U3BpIIeHe Beher Opoja
paamu camo (akTHYKe, caMo MpaBHE WU U (aKTHiKe U mpasHe npupoae. C apyre cTpane,
pajirba Moyke OMTH TaKBe IIPUPOJIE 11a j& MOYKE U3BPILINTH HE CaMO TY)KEHH AUCKPUMUHATOD, Beh
1 OMJI0 KOje APYTo JHIe (3aMEHJbHBA Paiba) MM palmba KOjy MOKE H3PIIATH CaMo TYKECHH
VICKpUMHHATODP (He3aMeHJbMBA pajama). OBO pa3uKoBame HEMa MMOce0aH 3Hauaj ¢ acleKTa
OIUTy4YHBamka O OCHOBAHOCTH TYKOCHOT 3aXTeBa, M j€ O M3y3€THOT 3Ha4aja y MOCTYIKY
MIPUHYIHOT MU3BPIICHA OITyKEe KOjOM je YCBOjEH 3aXTEB 32 YKIAmhamke TUCKPUMHUHAIM]E jep
ce pajibe MPUHYIHOT U3BPLICHa 00aBe3¢ TY)KCHOT JUCKPUMHUHATOPA, I1a U caMa MOryhHocT
M3BPILECHA, 3HATHO PA3NUKyjy y 3aBHCHOCTH OJ THMA PAAe HAa YHje je Tpery3uMarme OH
ocyhen.

17 Yn. m 187. 3akoHa 0 MAPHUYHOM MOCTYIKY, ,,Ci. mmacHuk PC”, 6p. 125/2004 u
111/20009.

18 Y. 103. cr. 4. 3I1I1.

32



Ilpog. op Hesena [lempywuh, [losepenux 3a 3aumumy pagHonpagHoCmu -
yaoea, HaonexcHocm..., Paono u coyujanno npaso, cmp. 19-36, XV (2/2011)

Konauno, [loBepenuk y Tyx0u Moske nctahu 1 3axTeB 3a 00jaB/bUBaABE
npecyne (myOIMKAalMOHM aHTUAMCKPUMHMHAIIMOHUU 3aXTEB), KOJU je
HECaMOCTaJIHU, aKIIECOPHH 3axTeB. tbumMe ce Tpaku 1a TUCKPUMHUHATOP O
CBOM TPOUIKY 00jaBH CyACKY ITpecyay KOjoM je yTBplheHa AUCKpUMHUHAILIH]A.

7. IlonHomewke NpeKpiIajHe NpujaBe

[Mpemaun. 33.1.4.33 /], lloBepenuk je opnamhen a moaHOCH IpEKpILajHe
npujese 30or nospee npasa u3 33/]. HMako To HUje u3puunTo npeasuleHo
331, Tpeba y3etu aa je [loBepenuk opnamheH Ha HOAHOUICHE TPEKPIIAJHIX
npujaBa 1 300T akata JUCKPUMUHHALM]E KOjU Cy MHKPUMHHHUCAHU Kao
MPEeKpLIajyu MOCEOHUM aHTAUCKPUMHHALMOHUM MPONHCUMA CaAp)KaHUM Y
3akoHY O cIIpeyaBary JUCKPUMHUHAI]E 0c00a ca MHBATUAUTETOM, ’ 3aKOHY
0 PaBHOIIPABHOCTH 10JI0Ba*’ H JIp.

8. Yno3opaBame jaBHOCTH 0 cJIy4YajeBUMA JUCKPUMHUHAIHje

VY cknany ca ui. 33. 1. 6. 331, IloBepenuk je oBnantheH aa yrno3opasa
jaBHOCT Ha Hajuenrhe, TUMMYHE W TEUIKE CiydYajeBe IUCKPUMMHAIIH]E.
[loBepeHHK TO YMHU HA OCHOBY MOAHETHX IPUTYKOH, MyTEM Ca3Hamba
13 cpeAcTaBa jaBHOT MHPOpMHUCAka U APYTUX U3BOpa nHpopManuja. Y
yno3opemy jaBHocTH [ loBepeHHK yKa3yje Ha HAUMH BpLICHa AUCKPUMHUHALIH]E,
M3BPILIKOLE IHCKpUMHUHAIMje, MOjeInHIIe M Tpyle npema Kojuma cy
M3BpILIEHU HajYemnu, TANMYHU M TEIIKH OOJIMIM JTUCKPUMHHAILIU]E, Y3
00aBe3Hy 3alUTUTY MMOJaTaKa o JMYHOCTH, Ha moBpehene oapende o 3adpanu
JUCKpUMUHAIMje, Kao U Ha TOCJIeANIIE UK Moryhe nocieauie Hajuemhunx,
TUMIUYHUX U TEIIKUX OOJIMKA JTUCKPUMHUHALIH]E.

9. OcTaJjie HeAJIEKHOCTH

VY okBupY cBoje npeBeHTHBHE pyHKLM]E, [loBepeHuk je oBnamheH na
MPENopyYH OpraHuMa jaBHe BJIACTH M JPYTHUM JIMLIKMa Mepe 3a OCTBAPHBAE
PaBHOMPaBHOCTH M yHanpehema 3amTute o AucKpuMuHamuje. OH je ayxKaH
Jla MpaTu crnpoBoleme 3aKOHa U APYTHX MpOnuca y oOJIacTH 3allTUTE
PaBHONPABHOCTH M 3a0paHe AUCKPUMHHALIM]E, 1a Aaje MUIIJBEHa O HapTHMa
3aKOHa U APYTUX MPOIKCA, MHUIUPA JOHOIICHE HOBUX U U3MEHY Bakehux
MPOMHKCa, KA0 U J1a TIOAHOCH HApPOAHOj CKYMNIUITHHH TOAUIIEKHE U IOceOHe
W3BEUITaje O CTamy Y 00JacTH 3alITUTE paBHONpaBHocTH (4. 33. 33/0).

19 ,.Cn. mmacuuk PC*, 6p. 33/06.
20 ,,Cn. mmacauk PC*, 6p. 104/09.
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VY cBoMm pany IloBepenuk octBapyje capaiamwy ca HapogHom ckym-
LITHHOM, OpPraHMMa U TelluMa Koja 00aBjbajy CpOJHE MOCIOBE WM ce 0aBe
3aIITUTOM JBYJCKHUX ITpaBa 1 c1000/1a OJHOCHO 3alITUTOM PaBHOIIPABHOCTH,
Ip)KaBHUM OpraHuMa, OpraHMMa ayTOHOMHE IOKPajuHE M JIOKallHe
camMoyIipaBe U jaBHUM cllyk0ama, yapyKemhHMa, HaydYHUM U 00pa3oBHUM
HHCTUTYLIHjaMa Y 3eMJbH U HHOCTPAHCTBY.
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Nevena Petrusi¢, Commissioner for Protection
of Equality of the Republic of Serbia

COMMISSIONER FOR PROTECTION OF EQUALITY - THE ROLE,
JURISDICTION AND MODE OF OPERATION IN CASES OF
DISCRIMINATION

Summary

The organisational and functional aspect of work of the Commis-
sioner for Protection of Equality, an autonomous and independent body,
specialised in the fight against discrimination, is reviewed in the paper. The
guarantees of the institution’s independence and jurisdictions are in the fo-
cus. The procedure following the complaints against discrimination is ana-
lysed thoroughly, as well as the mode of its initiation, the circle of actively
legitimised subjects, the flow of the procedure, the mode of establishing a
factual state, and the potential outcome of this procedure. Adequate attention
is paid to the instruments of civil law protection and criminal law protection
against discrimination, as well as the manner of realisation of the statutory
authorisation of the Commissioner in the areas of discrimination prevention
and realisation and advancement of equality.

Key words: Commissioner for Protection of Equality , discrimina-
tion, protection.
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UDK: 005.7:331.107](4-672EU+497.11)
Ilpogh. op /Ipazan Byjucuh*, IperieHu HAYYHH YIAHAK
IIpogh. op Mujan Cmojanosuh**,

MO/JJAJIHNTETH YYEIIIRA PA/THUHKA Y
KOPIIOPATHBHOM YIIPAB/bABY Y EBPOIICKOJ
YHUJU U PENIYBJIUIIH CPEUJH

Ancmpaxkm: Yuewhe paduuxka y KOpnopamusHOM YNpaewarby
npeomem je 3aKkoH00aHo2 U aymoHomuoe ypehera. Moodarumemu
yuewtha paouuka y KOPHOpamueHOM YAPAGHLAYy CV PAZIULUMU.
Ocnosnu cy yuewhe y opeanuma ynpase komnanuje, napmuyunayuja
Y €eKOHOMCKOj CMpYKmypu KOMHAHuje (AKyuoHapcmeo pAaoHUKa)
u ywewthe y hopmu ungopmucara u KOHCYIMOBARA HENOCPEOHO
U nocpeocmeom nocednoe mena nonym caeema paonuxa. Osu
Mooanumemu ce pasiukyjy 00 opacage 00 Opacase a vecmo u 00
KoMnauuje 00 Komnawuje y okeupy ucme opacase. C 063upom oa
Cy paoHuyu jedan 00 UHMepecHux cyojexama KOMnanuje, mo ucme
Mopajy 0a yHoce Hosuney npakcu yuewha paonuxay KopnopamueHom
yapasmary, 0a ux npunazooe 3ad080/6erw) HOBUX 3aXmesd U
uckopucme Hoge mo2yhinocmu y yusmy nocmusarba u ynanpeherba
3ajeonuuKux unmepeca (unmespayuja paoa u Kanumaia).

Y paoy cy nocebno ananuzupanu mooarumemu yueutha paouvuxa
Y YNpassary y KOMRAHUjamMa y nojeOuHuUM Opicasama YiaHuydama
EY, yuewhe paonuxa y ynpasmwarwy y Eeponckoj komnanuju (CE), u
vy Cpouju.

Kuwyune peuu: xomnaunuja paouux, KOpnopamusHo YNpasmarwe,
casem 3anocienux, Eeponcka komnauuja.

* Baupeonu npogecop Ilpasnoz axyimema Ynusepsumema y Kpazyjeeyy, email
dvujisic@jura.kg.ac.rs
** Banpeonu npogecop Ilpasnoz paxyimema Ynusepsumema y Hpuwmunu, email mijal.
stojanovic@pr.ac.rs

Pao npummwen: 12.11.2011.

Pao npuxseahen: 20.11.2011.
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YBOJ

ITo3naTo je ma pe3ynaT mocioBama KOMIaHUje HHje caMO pe3yiTaT
pazna ympaBe, OlTHOCHO MeHallepa 1 BIIaCHUKa, Beh mumckoe pada Koju criaja
JOIIPUHOCE U IPYTHX YUCCHUKA M FIbUXOBUX HHTEPECA, M TO IIPE CBETa PaHUKA.
Kommanuje Tpeba 1a cxBare j1a Cy IONPHHOCH CBHX 3aMHTEPECOBAHUX CTPaHa
Ba)KaH M3BOP 32 U3rPA/Iby KOHKYPEHTHE U MpopuTabnIIHE KOMITaHH]e, K0
U J1a TIPETIO3Hajy HHTEepece 3anHTepecoBaHnX crpana. Ctora je y nHTepecy
KOMITaHHja /1a HeTYjy capa/iby ca 3anHTEPECOBAHUM CTpaHaMa paIi lHXOBOT
JOIPUHOCA AYTOPOYHOM YCIIeXy KOMITaHHUje. YiIora HaBeIeHUX y4eCHUKA
1 BUXOBO Mel)yCOOHO /IeTTOBambe je Pa3IMdHuTO Y TOjeAUHHUM JIp)KaBama.
OBH OHOCH TOAJIEKY JIEJIOM 3aKOHCKHM ITPOIHCUMA, IeJI0OM ay TOHOMHUM
aKTHMa, TOCJIIOBHOM ITPAKCOM CaMHX KOMITaHHU]a, aJIH CBE BUILE H TPKHUITHAM
3aKOHUTOCTHMA. YJIOTa HAIIMOHAJTHOT 3aKOHOJABCTBA HHj€ HU 3aHEMapJbuBa
HUTH Mama, HUTH ce TyOH OrOBOPHOCT BJIAJIE 32 O0JIHKOBAKE IEIOTBOPEHOT
peryJaTopHOT OKBHpA KOjU MpykKa JOBOJFHY (hrexcuoumHocT aa omoryhu
epuKacHO (QYHKIIMOHUCAE TPXKUIITA U OATOBOPU OYEKHBAFHHMA KaKO
BIIACHWKA (aKI[MOHAPA) TAKO M JPYTHUX 3aUNHTEPECOBAHUX CyOjeKTa.

Mopanuretn 3a ydenrhe paJHHKa y KOPHOPATHBHOM YIIPaBJbarby
3aBUCE Of] HAIIMOHAJTHUX 3aKOHa KOju 00e30el)yjy HHCTUTYIIMOHAITHOCT 1
JEOUHCTBEHOCT (opMe Y I1IeJI0j 3eMJbH M Y CBUM NIPHUBPEIHUM TpaHaMa U
noceOHMX ayTOHOMHHX MPAaBHUX aKaTa (KOJIEKTUBHHU YTOBOPH, OCHUBAYKH
aKT, CTaTyT) U MOTY OWTH Pa3IMYUTH HE caMO Y TIOjeIMHIM JIpKaBama Beh
Y TI0jeIMHAM KOMTIaHWjamMa y OKBHPY MCTe JpkaBe. MomanuTeTn ydemrha
pagHHMKA y KOPIIOPATHBHOM YIIPaBJbajy Cy Pa3IHuuTH: yuyemhe y yIpaBibarmby
IyTeM IpeJCTaBHUKA PaJHUKA y yIIPaBHUM /MM HaJ30pHUM 00opHMa
(caoonyuusarpe); yaenihe Kpo3 MoCTOjambe MPEICTABHUIKUX Tella, Kao IITO je
caBeT paJHUKa, YHja je yJIora y OJHOCY Ha yIIpaBHU W/UIW HAI30PHH 000D
KOMIIaHH]e, TPE CBETa, KOHCYJITaTHBHA ITPH IOHOIICHY OJUTYKa KOJU CE THIY
pagHuKa (HUje TeJio Koje caomydyje, OMHOCHO U KaJl CaoIydyje TO ce He
oiHOCE Ha Boljere mocioBa Beh Ha colijaiHa muTama)'; 1ajbe, TO Cy O0IHITN
BJIACHHIITBA PAJHUKA HaJl aKIlHjaMa (aKIIMOHAPCTBO pajHuKa)’. MehyTtum, y
HajIIIPEM CMHCITY, TO je 1 yderrhe pajHIKa y T0OUTH KOMITaHH]e; TIPUCTYT
rnH(opMalrjaMa Koje Cy off MHTepeca 3a paJHUKe; MOCTOjamhe HE3aBUCHUX
(hoHTOBa 32 MHBECTHpamE y 3HAKA paJHUKA, NIEH3H]je, U CII.; Takohe,
MIpaBo paJHMKA J1a cII00OTHO CAOIIITaBajy CBOja MUIILJbEHA O HEJIETaTHO]

1 O Cagery 3amocnenux, nerajbauje, b. Jlybapna, (EBporckn) caBeT 3amocieHHX,
IIpaBo u mpuBpena, beorpan, 5-8/2008, ctp. 1007-1019.
2 Heramamje, M. BacmipeBuh, AkKmmoHapcka apymTBa 3amocieHuX, I[IpaBHU

unpopmarop, beorpax, 6p. 5/2000, ctp. 1-4.
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Y HEeTHYKO]j IPAKCH OpraHuMa KOMIaHUje HEMOCPEIHO WU MIPEKO CBOjJUX
3aCTYIHUYKHUX TeJla, IPUCTYT HE3aBHCHOM WIaHY 0100pa, pEBU30PCKE UITH
eTUYKe KOMUCH]E, TTOCTOjahe OMOyCMaHa 3a kayoe, MOBEPJbUBH Tele(OHH
WJTU e-MEHJI 32 TIPUjeM TaKBUX TBpAmHH. CBU OBU MEXaHU3MU Cy €BOITY THBHU
u Tpeba UX IMoCMaTpaTH y CBETIY 3HAYajHUX MPOMeHa OKOJHOCTH. [la Ou
ocTajie KOHKYPEHTHE y OKOJIHOCTHMA KOje Ce MEHajy, KOMIIaHUje MOPajy
YHOCHUTH HOBUHE y TIPaKCH yuelnrha pagHuKa y KOPIIOPaTUBHOM yIIPaBJbamby
U MPWJIATOAUTH HUX 3aJ0BOJHCHY HOBUX 3aXTE€BAa U HMCKOPUCTUTH HOBE
MOTYRHOCTH Yy 1IUJby TIOCTH3amha U yHanpelhema 3ajeITHIYKUX HHTepeca (He
KOH(DIUKT pajia U KamuTala Hero HHTerpaiyja paaa u kanurana’).!

YYEII'RE PATHUKA Y KOPIIOPATUBHOM
YIIPABJ/BAILY Y EBPOIICKOJ YHUJHN

1. YOIILUTE

VYuenthe pajnHMKa y KOPHOpPaTUBHOM yIpaBbamy y Ap’KaBama
yianuiiama EY Hema jenHoOpa3aH MojanuTeT. YBUIOM y CUCTeMe yuerha
3alOCJICHUX y yIpaBJbalby KOMIIaHHMjaMa Yy JpkaBaMa wianuiama EY
IOKa3yje ce Jia JpXKaBe MMajy pa3jUuuTe MPUCTYIIC U Jla HE IMOCTOjU
JEIMHCTBEHO peryiucame. Y HEeKUM JIpikaBaMa OHO HUje YOIIITe 3aKOHCKU
ypeheHo, Tako Ja je y IeJIOCTH MPEMyIITEHO CTaTyTapHOM PEryJIUCamy
u BosbM akmuoHapa (Benuka bputanuja). Y npyrum, nak, apkaBaMa
OBO TTUTal-E jecTe 3aKOHCKU ypeleHo, aiu, orneT, Ha pa3InvyuTe HaurHe.
ButHo 3aBucu on nmpuxBaheHOr cucTeMa ynpaBibamka Tj. Aa JIH Ce PaaH O
jETHOIOMHOM CUCTEMY yTpaBJbamba, MK O TBOJOMHOM CUCTEMY YIIPaBJbamba,
WJIH, TTaK, O MEIIIOBUTOM CUCTEMY yIIpaBJbara (Cama KoMnaHuja Oupa usmely
JETHOIOMHOT M JIBOJIOMHOT OpPTaHHM30Bama yNpaBibamka). bpojHe pasiuke
cy pasior ja Huje 6uo npuxsahen npenyor [lete AUpEKTUBE O CTPYKTYpU
opraHa akIIMOHapCKOT JPYyIITBa, OJHOCHO ypeheme yuemnrha pagHuka y
ynpasbamwy Societas Europen - SE.

AKO ce y3Me y 003up J1a je muTame yueniha paJHuKa y yIpaBJbamwy
y KOMIIaHHjaMa jeJTHO OJf OCHOBHUX BPEIHOCHHUX MUTAKka CBAKOT APYIITBA
(mpxaBe), Koje ICTOBPEMEHO 3aBHCH OJ] CHCTEMa KOPIOPAaTHBHOT YIIPaBJbarba,
pacrniopena Mohu colMjaJIHUX NapTHEpa U BUXOBHX MHTEpeca, Ha Kpajy
KpajeBa U O UCTOPHjCKOT M €KOHOMCKOT pa3Boja IMojeIMHAYHOT JAPYIITBA
(npxaBe), TakBa paznuuuTOCT HUje u3HeHalyjyha. C o03upom Ha TO jaa

3 Buan, Touraine A, [loctunayctpujcko apymTBo, beorpam, 1998, ctp. 260.
4 Buan, OECD IlpuHiunu KopnopaTHBHOT ynpasibama, 2004, IV.
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3ajeTHUYKO IPaBo HE 3aXTeBa HUKaKkBa 00aBe3yjyha mpaBuia 3a 001MKoBame
IpaBa Koja Bake 3a HallMOHAaJHA aKIMOHApPCKa APYLITBA, HAIIMOHAJIHU
3aKOHOZIABIU UMajy IIPU TOME OfIPELIEHE PYyKE.

2. HEMAYKA

[Ipema HeMaukoM JBOJOMHOM CHCTEMY yNpaBJbama, ymnpasa je
0JITOBOPHA 3a CBAKOTHEBHO I10CJIOBA-E KOMITAHH]E a HA[30pHH 0J100p UMEHYje
yrpaBy. Hanzopau on0op je cactaBjbeH O/ IPEICTaBHUKA aKIIMOHApa U
MpelcTaBHUKa pagHuKa. [IpejcTaBHUKe paJHUKa OUpajy paJHUIM U OHU
AMajy UCTH T0J0Xaj (TIpaBa, o0aBe3e, OMTOBOPHOCT) KA0 W MIPEACTBAHUITH
aKIMOHAPA.

3aKOHOM O PaJHUYKOM CaOUTYUYHUBAKY Y PYIAPCKOj, JKeJIe3apCKoj
(unoycmpuja 2eodcha) m mHIYCTpHUjU denuka u3 1951. roquHe yBeneH je
MApUTETHU CHCTEM CAO/IyunBarba Y HaJI30pHOM 000py. JemHy MOJIOBHHY
YJIaHOBA HAJI30PHOT 0J00pa UMEHYjy CHHAMKATH M PaJIHUYKH OA00pH, a
IpyTY MOJIOBUHY aKLMOHAPH. JeJjaH YjlaH KOjH je PEeICeIHUK, je HeyTpaiaH
Y He3aBUCTaH (Kako O]l paJHUKa Tako W oJ akiuoHapa). bera nmenyje
CKYIIIITHHA aKIMOHApa Ha MpeJIor Haa30pHOT onoopa. Hanzopuu oxbop,
Takol)e, IMEHYje T3B. paAHHUKOT IUPEKTOPa y YIPAaBH APYUITBA, IPH YEMY
npefcTaBHUK paJlHUKa UMa MPaBo BETa.

3aKOHOM O paJHUYKHUM ofbopuMa u3 1952. roauue, pagHUUYKO
Cao/IyYMBamke pallupeHo je HW3BaH MOJApydYja pyaapcke, Kelezapcke
W YeIUYHE WHIYCTpPHje, Ma je yBeAeHO TpehmHCcko ydemrhe pamHuka y
ynpassbamy. CBa aKkIMOHApCKa JIPYIITBA M JPYIITBA C OIPAHHYCHOM
onrosopHotrhy ca 500 mo 2000 panHuka numajy TpehnHy MecTa y HaJI30pHOM
on0opy Koja Cy pe3epBHCaHa 3a MPEICTAaBHUKE paIHHUKA, TOK JAPyre ABE
Tpehune Oupajy akunonapu Ha ckynmTiaH (2004. roquHe ycBOjeH je HOBU
3aKOH KOjH HE Mea OMTHO OKBHUD cTapor, Beh mojeqHoCTaBIbyje mpaBuiia o
n300py MpeacTaBHUKA paJHUKa U ypeDhyje Heka Mame BaXKHa MUTamba Koja
Jlocajia HUCY Ouiia M3pUYUTO 3aKOHOM ypeheHa).

Kako cunaukatu TpehMHCKMM caoyYBameM HUCY OMITH 3a]I0BOJBHH,
TO je 1976. roguHe ycBojeH 3aKOH O PaJHUYKOM CAOJJIyUHBaEy KOJUM CE
YBOJIM T3B. KBa3H NAPUTETHO CAO/UTYYUBAKHE Y CBUM JIPYIITBHMA KalUTaa
u 3ampyrama koja mmajy Bume ox 2000 pamamka. [lo Tom Momeny jemna
MOJIOBHHA MECTA y HaI30PHOM 000Dy ITPHUIIaia IMpeCTBAHNIINMA aKI[HOHAPa,
a Jpyra IMOJIOBHHA NPEACTaBHHUIIMMA PATHHUKA, IPH YeMYy IpelCeHUKa
HAJ30PHOT 0100pa, YHjH je TIIac Oy dyjyhu MpHiInKoM HEpenIeHoT Tacama,
MMEHY]Y aKIIMOHAPH, JIOK TOTHPeICeTHIKA UMeHY]y pagHuny. [IpeacraBHunm
pajHMKa y HaA30PHOM 0A0OpYy HEMajy MpaBO BeTa MPHIMKOM HMEHOBaba
paIHUYKOr TupeKTopa.’

5 Bumn, Kluge N, Stollt M, The Europen Company - Prospects for Worker Board-
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3. ®PAHIIYCKA

AxmmoHapcka apymTBa y @paHIlyckoj Mory aa Oupajy usmelhy
TPHU CUCTEMa yIpaBjbamba: JeAHOAOMHHU CUCTEM Ca YIPaBHUM oA0OpOM U
MIPEICEIHUKOM - FeHEPAJIHUM AUPEKTOPOM, IBOJIOMHHU CHCTEM Ca YIIPaBOM
W Haa30pHUM on0opoM W HajHOoBUjU u3 2001. roguue, MOMMPUKOBAHN
JETHOMOMHU CUCTEM, Y KojeM je (yHKIHja IMpeAceHNKa YIIPpaBHOT ox0opa
oliBojeHa o1 (hyHKIIHje TeHepalHOT aupekTopa. O cucteMy ympaBibamba
CJI000MHO OTydyje APYIITBO (OMpenesbyje ce CTaTyTOM KOjU JTIOHOCH
CKYMIITHHA). ¢

Paganmy nMajy 3aK0HCKO TIpaBo ydentha y ypaBHOM 0100pY, OJTHOCHO
HaJA30pHOM 0100pY aKO YUECTBYjY y OCHOBHOM KallMTaJly IPYyLITBA Y H3HOCY
koju mpenasu 3% ocHOBHOT KanuTaua Taga nmajy npaBo 1a UMEHYjy CBOje
IIPECTaBHUKE; aKO yIPaBa y FOAUILIKHEM U3BELITAjy KOHCTATyje Ja pagHULIN
y OpYLITBY WJIM IIOBE3aHUM IPYLITBUMA UMajy BULIE 0o 3% akuuja, jeqHor
WJIM BUILE YJIaHOBA YIPABHOT 0100pa, y JeAHOAOMHOM CUCTEMY yIpaBJbamba,
OIHOCHO HAJ30PHOT 0100pa, y IBOJOMHOM CUCTEMY YIIpaBJbamba Koje UMEHYje
CKYMILITHHA HAa IIPEIUIOT paJHUKA aKI[MOHapa. Y APYrUM OpyLITBUMA, yuelhe
pagHUKa y yrpaBibamy je Moryhe ako je Tako ogpeleHo cTaTyToM | 3aTo je
y JIOMEHY aKLHOHapa.

CrartyToM ce MOKE€ OAPEOUTH a IOpen NMPEeICTaBHUKA PaJHUKA -
aKI[MOHAapa 4JIAaHOBHM YNPaBHOI ox0opa Oyay M MPEICTAaBHULM paJHHKA
HE3aBUCHO O]l CBOjCTBA aKL[MOHApa Y APYIUTBY MJIM OBE3aHUOM APYILITBUMA
ca craTryTapHuM ceaumTem y @paniryckoj. tbuxos Opoj He Moxe npehn
YEeTHPH, OAHOCHO IET y APYIITBUMA KOja CE€ HE KOTUPAjy Ha OPraHM30BaHOM
TPXKUIITY HUTH MOke OnTH Behu o1 TpehnHe cBUX 4aHOBa yIIpaBHOT 0100pa.
[IpencraBHuny pagHuKa He yia3e y KBOTy ox 18 ujaHoOBa Koju je HajBehu
JI03BOJbEHM OpOj WilaHOBa ympaBHOT oxoopa. IIpaBo ma Oymy m3abpana
MMajy JULA KOjU Cy Y APYLITBY WJIM IOBE3aHUM JIPYLITBHMA 3aIl0CICHA
HajMame JBe TOAWHE, a aKTUBHO IMPaBo Ja Oupajy uMajy CBH PaJHULH y
IOPYLITBY ca ceauIuTeM Ha Teputopuju @panunycke. Kanauaare npeanaxy
pernpe3eHTaTuBHY cuHauKaTu win 20 pagHuka, onHocHo 100 y apymteuma
koja uMajy Buiie ox 2000 pagHuka. UnaHCTBO y yIpaBHOM 0I00pY je
HECTIOjUBO ¢ (PYHKIIMjOM CHHIANKAIIHOT 3aCTYITHUKA, YIAHCTBOM Y PaTHUIKOM

Level Participation in the Enlarged EU. Social Development Agency and European Trade
Union Institute for Research, Education and Health Safety, Brussels, 2006, str. 72; du Plessis,
Jean j, Otto Sandrock, The Rise and Fall of Supervisory Codetermination in Germany. Int.
Company and Commercial Law Review, 2/2005, str. 69-70.

6 Le Nabasque v Hopt, Klaus, Patrick C. Leyens, Board Models in Europe. Recent
evelopments of Internal Corporate Governance Structures in Germany, the United Kingdom,
France and Italy, ECGI Working Paper, br. 18/2004, ctp. 16.
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CaBeTy, Kao 1 YWJIAHCTBOM y HEKe 0100pe APYyIITBa (3a 3ApaBCTBO, Oe30e1HOCT
u panHe ogHoce). Omno3uB je Moryh u3 onpasIaHor pasiora oJryKoM cya.’

VY npakcH je peaTUBHO MaJo JpyIlTaBa C PeICTaBHUIIMMA PaHIKA
y OpraHuMa ApyINTBa, KOju HUCY akuuoHapu. [lopex Tora, mpeacTaBHUIA
panHuKay BehMHU cilydajeBa HUCY NPEICTaBHUIIM PaTHIKA HErO IPEeICTaB-
HUIM paJHHUKa - aknoHapa.®

VY IBOIOMHOM CHCTEMY yIpaBibama (puxBaheH je y Mame o]
10% akumonapckux apyurtaBa y dpaHiyckoj, anu mehy mHUMa cy Heka
O/l Haj3HAYAJHUX) CTATYTOM C€ MOXKE OJPEIAHTH Jia MOpeN MpeICTaBHUKA
pajiHMKa - aKIMOHapa, YWIAHOBU HaJI30pHOT oJ00pa Oyay NmpeacTaBHULIN
pajHMKa KOjU HHUCY aKIIMOHAPH Y JPYIITBY WJIM TOBE3aHUM JPYLITBHMA
ca cTaTyTapHHM cenuiteM y OpaHiryckoj. Y HaJ30pHOM 0100py HE MOXKE
OWTH BUIIIC O]l YSTHPH MPEACTABHUKA PaJHUKA, OJHOCHO BHIIE Of TpehuHe
4yaHoBa ooopa. [IpencraBHuLM pajHUKa HE yi1a3e y KBOTY MUHHMAJIHOT HU
MaKCHMaJIHOT Opoja 4iiaHoBa ondopa. Y morieny u3dopa, yciioBa, MaHIaTa,
OT03MBA CXOIHO CE MPHUMEHbY IpaBHiIa Kao KO jeTHOIOMHOT Mojena.’

4. CIOBEHHJA

3akoH 0 mpuBpeaHuM ApymrBuma Ciosenuje uz 2006. ronune'”
npeasuha U jeIHOINOMHHM CHUCTEM yIpaBibama (C yHpaBHUM OOOPOM)
Y IBOAOMHH CHCTEM YNpaBibama (C yIpaBHUM OAOOPOM U HAJ30PHUM
on00poM), ocTaBibajyhu caMOM aKIIMOHAPCKOM JAPYIITBY J1a CE ONMPEICIH 32
jenaH ol ’bHX, Y CBOM OCHUBAYKUM aKTy U CTaTYTY.

VYuemthe pagHuka y ynpaBibamkby aKLHOHAPCKUM APYLITBUMA C
JBOJOMHHUM CHCTEMOM YIpaBJbama ypeheno je 3akonom o yuemhy pagHuka
y ynpasibamy.'! Y 1BOIOMHOM CHCTEMY yIpaBJbarba PaJHHUIIN UMajy CBOjE
MpeICTaBHUKE y HaJA30pHOM 0A00py Kao U y ynpasu. bpoj npeacraBHuka
pajHMKa y Ha30pHOM 0100pYy oapelyje ce cTaTyToM U He MOKE OUTH MatbH
ox jenne TpehuHe HUTH Behu Ol IOJIOBHHE CBUX YIAHOBA HAI30pHOT 0100pa.
[IpencraBanke pagHuka Oupa u omosuBa oA00p pannHuka. [Ipencennuk
HaA30pHOr 0A00pa je MpeACTaBHUK aK[MOHApa U MPH HEPELICHOM IJlacamy
EroB IJac je onnyuyjyhu. Y npymrsuma koja uMmajy suiie og 500 pagnuka
o0aBe3aH je paJHUUYKU JUPEKTOP, Kora y yIpaBy ApYyIITBa pejaxe oa0op
pagHuKa a MMeHyje Haa30pHHu oa0op. OBaj AUPEKTOP, Y OKBUPY IIpaBa U

7 Buam, JI. 225-27/32. Code de commerce.

8 Buan, Kluge N, Stollt M,..., cp. 71.

9 Buam, JI. 224-79. u J1. 225-80. Code de commerce.

10 3akoH o rocnopapckux Apyx0ax, Ypamauau muct PC, mr. 42/06, un. 703.

11 3aKoH O COZIETIOBamYy ACTaBLEB MPH yHpaBibamy, Ypamau juct PC, mr. 42/93,
61/00, 56/01
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o0aBe3a Koja MpHIajajy CBAKOM YJIaHBY YIpaBe, 3aCTyIa U MPeCcTaBba
MHTEpEeCe pajiHUKa y TIOTIICY KaJPOBCKUX M COLMjATHIX MUTAbA.

V jeAHOIOMHOM CHCTEMY YIIPaBJbatba, PAHUIIN UMEHY]Y jeTHOT Ofl TPH
4JIaHa YIIPaBHOT 0100pa U MPEACTaBHUKA Y KOMHCH]jE yIpaBHOT 0100pa. OBo
HHje 00aBE3HO y MambKUM aKIHOHAPCKUM IpymTBuMa. bpoj mpeacraBHnka
paaHKKa 3aBHCH Off Opoja 4JaHOBa yIPaBHOT 0100pa, TAKO Ja ako 0100p
MMa O]l TPH JI0 TIET YWIAHOBA PaJHHUIIA UMEHYJY jeTHOT MPEICTaBHUKA, aKO
MMa O] LIIECT JI0 0CaM OH/Ia JIBa IPEICTaBHKKA, aKO YIIPABHU 0100p UMa O]
JIEBET JI0 jelaHaceT YIaHOBA TaJla TPH MPEACTaBHUKA, UTI. AKO je Y YIpaBHU
07100p IMCHOBAH MPEICTaBHUK PaJHUKA a aKIIMOHAPCKO APYIITBO HMa BUIIIE
on 500 pagHuKa, Ha MpeaIor 0A00pa pajHuKa, YIPaBHA 0100p UMEHYje
U3BPIIHOT TUPEKTOPA, U3 Pe/ia MPEACTaBHUKA PaHHUKa, KOjU Y OKBHPY IIpaBa
1 00aBe3a Koja Mpuma/jajy CBUM U3BPIIHUM TUPEKTOPHMA, 00aBJba MOCIOBE
3acTymnama M MPeACTaB/bakba HHTEpeca PaJHNuKa y MOrIeny KaJpOBCKUX U
COIMjATHUX MHUTama. [IpeCTaBHUK paJHUKA HE MOXKE OUTH MPEICCTHUK
ympaBHor onoopa.'?

5. EBPOIICKA KOMITAHHUJA — COHUETAC EYPOIIEH

VYyemhe pagHuka y ynpassbamby EBporckoM KoMmanujoM (y Jajbem
tekcry: CE) 3acHuBa ce Ha MOCTU3amy JOroBOpa Kao pe3yaTary nperopapama
n3mely ynpaBe W mpeiacTaBHHUKA paJHHUKA. AKO TO He OyJe YCHEIIHO,
0OJIMKOBAH je CUCTEM T3B. CTaHIapAHUX Ipasuiia. OryKa 0 BpCTH U 00UMY
yuenrha pagauka y HoBoopmupanom CE je, nakie, Hajipe npemyuiTeHa
noropopy usMely pagHuka M ynpaBe. AKO JOrOBOp HHUjE MOCTUTHYT
MIPUMEmY]j€ Ce Hauello behope ano agpmep npuHyun.ie, Koje, Ha jeHOj CTPaHHU,
MpHU3Haje paJHuIMMa HUBO yueniha KOjH je uMasa KOMIIaHH]ja ¢ HajBUIIHUM
CTaHAapAoM yuenrha pajHuKa y yrnpaBJibamy (3a CBaKO CyKeme nocrojehunx
IpaBa 3axTeBa ce KBaaudukoBaHna BehHa), 1 Ha Ipyroj cTpanu ce omoryhasa
takohe na CE He yBeze yuenrhe pagHuka ako OHO HHjE TIOCTOjaJIo HH Y jeTHOM
o7 komnanuja xoje ocuubajy CE.

VYyewhe pagnuka y ynpassbamwy CE ypeheno je JupextuBom CaBeTa
2001/86/EC on 8.10.2001. rogune o nonynu cratyta CE y norneny y4eurha
panauka y CE (:/I-CE) kojom ce nonymyje Ypenoda Casera op. 2157/2001 o
craryty CE (:Y-CE). OcHoBHM HaunHu yyemha paJHUKa Y KOMOAHHU]U CY
o0aBelITaBame, KOHCYITAlMje ¥ MapTULIUIaLK]a, IPH YeMY j€ OBO MOCICAHE
ca acreKTa paJHuKa Haj3HayajHuje. [lapTununanuja 3naun npaso (yueurhe)
y u300py MM HMEHOBakby y HaJ30pHOM HMJIM YIIPAaBHOM 0100py KOMIaHHje

12 Hojnik J, Slovenian Law on Employee Co-determination-making and the European
Company Statute, Conutry report: Slovenia, SE Europe, 2006.
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WJIY TIPaBO Mpeaiaraba UMEHOBamba NN MPOTHBJHCHa UMCHOBAY YIaHOBA
y HaJI30pHH WJIM YIIPaBHU 0100p KommaHuje."

VYnpaBa xoMmIanuje koja niaanupa ociubame CE Mopa mTo mpe mo
00jaBJbHBaby OKBUPHHUX YCJIOBa 332 OCHHUBAImbE¢ 00aBUTH CBE MOTPEOHO 3a
MOYeTaK MPeroBopa ca MpeAcTaBHUIMMA PagHUKa O ypehemy HBHUXOBOT
yuentha y CE.M IlokpeTame M OATOBOPHOCT 3a IOYETAK IPEroBOpa je
Ha CTpaHHW yNpaBe, TaKo Ja paJHULU HUCY 00aBE3HM Ha IOKpETaHaje
nperosopa.”” CripoBolheme nperoopa je ycino 3a ynuc CE y perucrap.'
[IperoBopu mounmy Tako MITO ce 00pasyje MoceOHO MPEroBapavdKo TeIo U
Tpajy [0 IIECT MECELH, a [0 CIopa3yMy cTpaHa HajBHILE jeJHY TOJUHY OJ
o0pa3oBama MoceOHOT MperoBapavkor reia.”

[loceOHO mperoBapavko TEIJIO je OpraH KOju y MPeroBopruMa 3acTyna
HHTEpece CBUX paJHUKa KOMIIaHHMja yuecHHKa y ocHuBamwy CE. Ommre
MPaBUJIO MPU HETOBOM 00pa3oBalby je Ja CBaka ApKaBa, y K0joj UMajy
KommaHnuje koje ocuuajy CE panHuke, y mperopapauykoM Tely y4ecTBYyje ca
HajMare jeIHUM MPEICTABHUKOM (IPUHIIMII j€ CPpa3MEepHOCT Opojy paaHuKa
KOje y CBaKoj Ap>KaBU WIAHWIIHM 3alOllJbaBajy KOMIIaHUjE KOjeé OCHHUBA]Y
CE). Ako CE nacraje cnajamem (py3ujom) Mopajy outu nzabpanu, OMHOCHO
MMEHOBAaHU JTOJaTHH YJIAHOBH, jep CIajarbeM jeHa WJIM BHILIE KOMIIaHM]a
mpecTaje MocTojaT, Na je 3aTo paJHuIKMMa NOTpeOHa JonaTHa 3amTuTa.'®
HpxaBe unaHuIe y HAIMOHAIHOM 3aKOHOIABCTBY onpelyjy meron uzdopa
WJIM HMEHOBama YaHoBa oceOHor nmperoapaukor tena. Onpelyjy Takohe
Jla JI ce Kao YJIaHOBH 110jaBJbY]jy IPEACTaBHUIM CHHIMKAaTa 0e3 003UpoM Ha
TO J1a JI Cy WJIM HHUCY 3aT0CIICHU Y KOMITaHUjaMa Koje ocuuBajy CE."

Cnopasym o yuenrhy pannuka, Koju ofpelyje HaunH lrXoBor yuenrha
y CE, 3acHuBa ce Ha Hayeslly ayTOHOMHje YrOBOpPHHX cTpaHa. Cropazym
3aKJby4yjy HaAJIS)KHU OPraHd KOMIIaHUja YYeCHUKA U IOCEOHO MPEroBapayko
TEJO, aKO je y lbeMY MOCTUTHYTa MoTpeOHa BehiHa 3a mpuxBaTame criopasyMa.
Axko CE HacTaje KOHBEp3HjOM, TaJia CliopazyM Mopa paJHUIUMa 00e30e1uTH
Makap TakBo y4yerrhe Koje je mpeTXoIHO, Ipe KOHBEep3Hje, MocTojano.”’

13 [Heramumje, M. CrojanoBuh, Craryt EBpomckor mpemyseha - kiby4HH HpaBHH
JOKyMEHT 3a YIOCTaBJbame jemuHcTBeHor TpkumTa EE3, IlpuBpenHo-mpaBHa mpakca,
Beorpan, 1991, 6p. 61-64.

14 Buu, un. 3 ct.1 JI-CE.

15  Negotiation on worker involment in the SE. European Trade Union Confederation,
Wprkind Paper, 2001/3.

16 Bumu, un. 12/ ct. 2. Y-CE.

17 Buu, un. 5. I-CE

18 Buy, un. 3. ct. 2a JI/CE

19 Buu, un. 3 ct. 206 [I-CE

20 Bugu, un. 4. ct. 4. I-CE
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Cranaapnna npasuia (cmandapo pyiec) o yuemhy pagnuka y CE ce
ynoTpeOspaBajy ako Cy ce CTpaHe y IPeroBopuMa JI0roBOpuie 0 yrnorpeou
CTaHJapAHUX MPaBUJIA UIIH aKO CE Y POKY OJ HIECT MECEIIH, OJJHOCHO T'OJMHY
JaHa o 00pa3oBarba MPEeroBapavKor Tejia He TOCTUTHE CIOpa3yM (HaJIe)KHN
OpraH CTpaHKe yUecHHIIE y IPEroBOpHMa OJUTYUH Jia c€ IPUMEHE CTaHAapAHa
MpaBHJIa WK TTOCEOHO MPErOBapavKo TEJIO 0A0Uje MITH MPEKUHE TTperoBope).!
Crpane (jenna wiin Ipyra cTpana) Mory cripeduntu peructpanujy CE ako He
NOTHHIIY CIIOPa3yM WM HE IpUXBaTe yrnoTpedy cTaHAapAHUX IpaBuiia.?
CranpmapnHa mpasmia o ydemhy panHuka onpelyjy ApaBe ujaHULE
HallMOHAJTHUM 3aKOHOJaBCTBOM M MOpajy OMTH y CKJIaly ca onpeadama
JozaTka IupekTuBH. Jlogarak ce cactoju u3 Tpu Aena. IIpBu geo nopartka
caJip’Ku IIpaBHJIa 0 CacTaBy Teja Koje 3acTyIa paaHUKe, Ipyra 1Ba Ha 00IHKe
yuenrha pagHuKa U TO 0oOaBelITaBambe U KOHCYJITOBaWmE (IPYyTH A€0) U Ha
naptununanyjy (rpehu neo). OdaBemtaBame U KOHCYITOBAE IPEACTABIbA]Y
MUHHUMAJIHU CTaHAap, KOjH ce y3ruMa ako koMmmnaunuja npe Hactanka CE uuje
“Malla HUKakBe oOiuke ydemrha pajHuka, 1ok naprununanujy y CE Huje
00aBe3HO YBECTH aKo je HUjeHa o] KoMIIaHuja yuecHuKa ocuuBama CE Huje
peTxonHo nMmaina. [IpuinkoM n3paje AMpeKTHBE MOCTOja0 je U PelieHEe Koje
je mpensuhaao MUHUMATHO 1/5 mapTHnMNanuje Kako y HaJ30pHOM Tako U
y ynpaBaoM oznoopy CE.?

CranaapiHa mpaBuiia HAIIMOHAJHOT 3aKOHOJIABCTBA, KOja ce OIHOCE
Ha MapTULMIALH]Y, TPUMERY]Y ce 1of oapel)eHnM yciaoBuMa u 'y onpehenom
o0uMmy, rpe cBera ¢ 003MpoM Ha To, 0 K0joj BpcTu ocHuBama CE ce panu (-
CE y3uma y 003up pa3iuuuTe CTENeHe ONAacHOCTH KOje 3a PaJHUKE 3Haue
pa3nu4yuTH HaYrMHU oOpa3oBama CE?*). Ako akimoHapH onpezene y CTaTyTy
CHCTEM ympaBibama 0e3 MmapTULHUIalrje paJHruKa, CTaHapJHa MpaBuiia
npeasuhajy caomIyunBame y jeAHOAOMHOM CHUCTEMY Kao Y JBOJIOMHOM
CHCTEMY yIpaBJbamba. AKO y pa3InIiM KOMIIaHHjaMa ydecullaMa OCHUBamba
CE nocroju Buie oA jeqHOT 00JIMKa CAa0ATyYMBamba, IPEropapayvko Teo he
OJUTYYHUTH Koju o Tux obnuka he mpuxsarutu y CE.

Axo CE HacTaHe KOHBEP3HjOM, CTaHJapHAa IpaBHJIa 3a TapTULUIIAL]Y
ce MPUMEIbYjy aKo je NapTHLUIAaLKja I0CTojana y KOHBEPTOBaHO] KOMIAHU]H.
VY CE ce ynotpeb6sbaBa UCTH HAUMH MapTHLIMIIALHK]E Ka0 Y KOHBEPTOBAHO]
komnanuju. KoHBepToBana KOMIIaHHja ca CEAMILITEM Y JP>KaBH WIAHULN
KOje He M03Haje MapTUIHUIALN]y paJHuKa Takole mo konsepToBamwy y CE He

21 Buau, un. 7/1 JI-CE
22 Buam, un. 12. ct. 2. Y-CE
23 Y. 83. JIJaBUHTHOBOT MPEAJIOra/n3BeITaja

24 Bunwm, Keller, Berndt, The European Company statute: Employee involvement-and
beyond, Industrial Relations Journal 33, 2002, ctp. 428.
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Ou Mopana na yBoau naprununanyjy. ¥Y-CE npu koHBepTOBamwy yrpaauia
je IoJaTHO OCHTYpame 3a 3allTUTY MHTepeca pagHuka. Hamme, 3emibe
YJIaHHUIE MOTY YCIIOBHUTH KOHBEP3Hjy IJlacameM KBan(pukoBane Behune
WJIM jeqHoraacHouhy y oprany KoMIaHHje Koja ce KOHBEpTYje H y K0joj je
OpraHu3oBaHo yuemhe/mapTHLMNANU]a paAHUKA; TIOPE TOTa, CEIUIITE He
MOYXKe OMTH MPEMEIITEHO U3 jeJHE 3eMJbE WIAHUIIE Y APYTY HCTOBPEMEHO C
M3BPILEHOM KOHBEP3aLlMjoM, ILITO Y IPAKCH 3HaYM oipel)eHn HaunH 3alITHTE
noctojehux cucrema napTUIHIAImje.”

Axo CE Hacrane cnajameM (CTHLAKEM WM OCHUBAaKEM HOBOT
npenyseha), crannapaHa nmpaBuiia 3a MAPTULHUIIALN]Y C€ TPUMEY]y aKo
je mipe peructpanuje CE naprununanuja (jenan unu Buiie o0iauka) Beh
roctojana (y jeHOj WIIM BUIIE KOMIIAaHU]ja) M aKo je o0yXxBaTaia HajMame
25% cBux panHuKa (y CBUM KOMIIaHMjaMa y4yecHHIama cliajarmba). A ako
je mpe peructpanuje CE nmaprununanuja nocrojaja aiau je o0yxBaraia
Mame o 25% CBHUX paJHUKa, aKO TAKO OIIIYYH MPEroBapavko Teio (aKo
ce carjacu ca NapTULHMIIAIKjOM) U aKo JpKaBa WiaHUIa HUje TPUMEHHIIA
KJIay3yJly MCKJbydema (KJIay3ysa UCKJbydeHha y MOTHYHOCTH UCKIbYUYyje
ynotpedy naprununanuje y CE).?® ¥V Tom cnyuajy, perucrpanuja CE je
Moryha ako je mocTuruyT crnopasym o yuemhy paguuka y CE xoju ykipyuyje
MapTHIUNALIN]Y, HJIM aKO HUjeJHa oJf KOMIIaHWja Mpe perucrpanuje Huje
nmasa naprununanyjy (wi. 12/3 Y-CE). Ako ce pajau o ocHuBamy xonauar CE
niu ocHuBamwy ApywmTBa Khepu CE, crangapana npaBuiia 3a HapTHIUIALT]Y
ce puMemyjy ako je npe peructpauuje CE naprununanyja (jeaan uiy BuLie
oOnuka) Beh mocrojana (y jeqHOj MIIH BHILIE KOMIIAaHH]ja) U aKo je o0yxBarasia
HajMame 25% cBux pagHuka (y CBUM KOMIIaHHjaMa yueCHHUIIaMa Clajarba), a
ako je npe peructpaurje CE napTununamnuja nocrojajia ajau je oOyxsaraa
Mame 071 25% CBUX paJHHKa, aKO TAKO OJTYYH IPEroBapavko Teo (4. 7. CT.
3. (u) A-CE). CagpxuHa cTaHAapAHUX TPAaBUJIa O MAPTUIMIIALM]H je y CBa OBa
TPH ciyuaja ocHHBama (py3uja, XOJIAMHT, ApyTBO Khep) jeanaka. Pagaunn
1/WIH BbUXOBO MPEICTaBHUYKO TEJIO (HIIP. 000p paHUKa, U CJI.) ©Ma IPaBO
n300pa, IMEHOBamba, MpeAaramba MMEHOBaba U TPOTHBIHECHHA MMEHOBADY
nena unanoBa oprana CE (suxoB 0poj je jenHak Hajsehem Baxxehem Opojy y
KoMnaHuju yuecHuky ocHuBama CE npe perucrpanuje CE).”” ®opmynanmja
pa3nMYUTHX 00JIHMKa yTHIIaja paJHuKa Ha yiaHcTBO y opranuma CE oOyxBata
CBE TPEHYTHO NocTojehe HaUMHE MapTUIUIALK]jE Y Ap)KaBaMa YJaHHIIaMa.

25 Buam, un. 37. ct. 8. u 3. Y-CE.
26  Buam, un. 7.ct. 2. (0) u 3. I-CE
27  Bwuan, neo 3: cranaapaHa npasmia 3a naprununanyjy (6), A-CE
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[omro lupektuBa o yuenthy paguuka y CE Beoma mogpo6Ho ypehyje
nojennHa nmurtama ydenrha paguuka y CE, HallHOHATHUM 3aKOHOJIABCTBHMA
HE MPEeoCcTaje BEIUKOT MPOCTOpa 3a JAOMYyHY, 3aTO Cy 3aKOHU 33 YBOHCHE
JUPEKTHBE Y HAIIMOHATHO MPABO MPUIMYHO TEXHUYKE TPUPOJIC, TPH YEMY
ce ypelyjy, mpe cBera, 1Ba muTama: (1) MOCTymak mperopaparma 1 3aKJbyucHhe
criopazyMa u3Meljy mperoBapaukux Teja pagHuKa U HaJICKHUX OpraHa
KOMITaHHja yYeCHUKA OCHUBAaa U (2) CTaHJapHa MpaBuia yueniha pagHuka,
Ko0ja ce y3uMajy y 003up KaJia mperoBapavke CTpaHe He MOCTUTHY Cropa3ym.?

YUYEHI'RE PATHUKA Y KOPIIOPATUBHOM
YIIPAB/BABBY Y CPBUJU

3akoH 0 mpuBpenHuM ApyimTeuMa u3z 2004. roqune” He mpenasuha
MMapTHUIUIIAIN]Y 3aIllOCICHUX Yy YIIpaBJbamky NPUBPETHUM JpPYyIITBHMA
(4TaHCTBO Y YMpaBHUM WM HAI30PHUM OAOOpWMA), ajiu, WITaK, CalapiKh
HEKe ofpende YU je MUJb Momusayuja 3amoCcICHUX Ha OTKYN akIhja
(ommmuja 3a ymuc aknuja’’, M03BOJBEHOCT KPEIUTHpPama OTKYIA aKIlhja,
OITHOCHO ynena, (pICKCHOMITHUH PeXUM TToBehama OCHOBHOT KaIlMTalia
HOBOM €MHCH]OM aKIlHja U3IaBarmkeM aKIfja 3amociieHnMa). OIurieaHo
je ma je Hame (IPUBPEITHO) 3aKOHOJABCTBO HAITYCTHJIO HMIICPATHBHO
yuenrhe y (KOpIIOpaTUBHOM) YIIpaBJbaky Kao JOMHHAHTAaH OOJMWK yuenrha
3aIOCIICHUX Y IPUBPETHUM IPYIITBHMA (MOTyhe je Ha ay TOHOMHO] OCHOBH);
Jla MHANPEKTHO npedaadce Kao MPUXBATIBUB OOJUK ydenrha 3amocieHnx
BUXOBO ydelrhe y KamuTalry ApYIITBa (IIpeACTaBJhba CBE BHIIE OIIITH
Tpeny ydentha 3amociaeHux’'; Moxe ce mocTHhu ydenrtheMm 3amocieHnx
y gobuTu ApymTBa y (GopMu akija/yaena, OTKYTIOM aKIfja/yaeia Mo
onpehernM moBmanrtheHMM ycIOBHMa IITO MOXKE Ja oOyxBaTa M IPaBO
Ipever CTUIama, MOAeN OSCIIaTHUX aKIhja Kao U KOMOWHAIMja Mojena
OeCIUTaTHUX akKIfja ¥ aKI¥ja ca IIOIMyCTOM™, i JIp.; CTHIAFEM CYBIaCHUIKOT
cTaTyca 3aIrfociieHH HCTOBPEMEHO CTUYY M yIPaBJbauKH CTATYC, alld caja y
MEpH CBOT CyBJACHHYKOT ydenrha y KamuTaay APyIITBa a He UMIIEPaTHBHO,

28 O HOBOM KOHIIETITY cTaryca paguuka y EY, Bunern, JIyoapna, b, Konuent pagauka
rpabannna y mpaBy EBporicke Yuuje, 300pHUK pagoBa ca MehyHapomHe HayuHe KOH(e-
penunje “IlpaBHu cuctem u apymrTBeHa kpu3a”, [IpaBuu dpaxynrer y [lpumruan, Kocoscka
Murposuna, 2011.

29  Cu. mmacuuk PC, 6p. 125/2004.

30  Bwunam, 3axoH o mpuBpenHuM Apymreuma u3 2004., wi. 210.

31 M. BacusseBuh, AKnmoHapcka IpyIITBA 3aloOCieHUX, llpaBHM wuHpOpMAarop,
Beorpan, 6p. 5/2000, ctp. 1.

32 Bwunawm, 3axoH o mpuBatuzauuju P. Cpouje
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YUME ce 0/[Baja MapTULHUIATHBHA MMO3MIIM]ja 3al0CICHUX Y YIPaBJbaby 10
OCHOBY CYBJIACHMYKOT CTaTyca Off MapTHLHIIATHBHE MMO3UIIH]jE 3aI0CICHIX
y yIpaBJbamy M0 OCHOBY PaJHOIPABHOI CTaTyca); Kao M Ja MPEeIyITa
perynmcame pasHUX Jpyrux oOirka ydemnrha 3amocieHuX y NPUBPEAHUM
JOpYLITBUMA APYTHM, IIPE CBETa, paJHONPABHUM IpONUcHMa (TapTHLUIAIT]a
3aMocieHNX M MHa4Ye MOCMaTpaHo YIMOPEJHONPABHO HHUje MPEIMET 3aKOHA
O MPUBPEIHUM JPYIITBHEMA, HETO YECTO MOCCOHMX/CIICIIUjaTHIX 3aKOHA;
IIpH 4eMy ce Mopa OUTH 00a3puB ¢ 003MpOM Ha MOryhy OmacHOCT KOJIH3Hje
HITP. MEIIAKEM Y HAJJICKHOCT KOPIIOPATUBHOT YIIPaBJbatha) U 8y TOHOMHUM
aKTHMa caMoT MPUBPEAHOT APYIITBA (IIOTOAHO C 003UPOM Ha €BOJIY TUBHOCT
1 moTpedy yHOIICHka HOBUHA Y MTPaKcH yueniha 3arocieHnuX y NPUBPEIHUM
JApymTBHMA).

Hosu 3akon o mpuBpenauM apymrsuma u3 2011 roguae™ xoju ctyna Ha
cuary 1.02. 2012. ronune, y norsieny yuenrha 3arocjaeHnx y KOpIopaTuBHOM
ynpaBJbamy ciean KoHuennujy 3akona u3 2004. roqune.”

3akoH 0 paxy’® y morieny ydemha 3amoclieHUX Yy yIpPaBJbarby
MPUBPEAHUM APYLITBUMA CagpKu caMo jenaH wiaH (wi. 205) koju ce
OJTHOCH Ha caBeT 3arocieHnx. OBUM YJIAHOM je MPOIUCAHO Ja 3all0CICHU
KOJI TOCJIOAABIIA KOjU nMa BHIIe o 50 3amociaeHnx Mory o0pa3oBaT caBeT
3aMocIeHuX, KOjU Jaje MUIJBECHE U YUECTBY]E Y O[Ty YHBaY O EKOHOMCKHUM
Y COLIMjaJIHMM IpaBuMa 3arociieHux (ct. 1.). Peanuzanuja onpende u3 cT.
1. oBor ujaHa 3aBHCH O]l 3aIIOCICHUX. AKO 3aIlOCJICHH TO HE XeJie MIIM He
ycrejy a To peanusyjy, Taj opran nehe Outu GopmupaH, mTo yKasyje Ha
HBeroBy (akynaTaTuBHOCT. MicToBpeMeHo oBUM uitaHOM ce ynyhyje Ha noce6an
3aKOH KOJUM C€ MMa ypeIuTH HauuH 00pa3oBama CaBeTa 3aloCICHUX U
orepaMoHaIn30BaTH HEroB JACJOKPYT. YCIIOB 3a GopMHUpame caBeTa je,
JIaKJIe, TOHOIICHE MOCEOHOT 3aKOHA KOjH jOIII YBEK HHjE JTOHET.

EBuzeHTHO je na je Hall 3aKOHOAABall, OJCTYNABEM O] KOHILICHIH]je
€BPOICKOI KOHTHHEHTAJIHOT Mojieia yuenrha pagHuKa y KOpIopaTUBHOM
yIpaBJbamy, 0CIabHo TOJI0XKaj paJHUKa Yy TPUBPEIHUM IPYLITBUMA, IITO
he umaru HeraTuBHE MOCHEIUIE U 3a MOCIONABLE U 3a APYIITBA. HEKE OJf
030MJBHUjHH MOCTIEAN A BepoBaTHO he OUTH c1a0ibemhe MOTHBALM]E paHUKa
3a pajioM W MOCJIIOBHUM YCIIEXOM MPHUBPEIHOT APYLITBA, KA0 M ydecTalu
LITPajKOBH.

33 . Byjucuh, Yuemhe 3amocnenux y (ympaBibamby) MPUBPEIHAM IPYLITBAMA,
IIpaBuu xwuBot, 12/2008, ctp. 111-112.

34  Cnyx6enu acauk PC, 6p. 36/2011.

35  Bwunam, 3akoH o npuBpegHuM apymTeuMa u3 2011, wr. 282. u 301.

36  Cun. mmacuuk PC, 6p. 24/2005.
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3AK/bYYAK

QDYHKIIMOHUCAHE U TIOCIIOBHHU Pe3yJITaTH KOMIIaHUja Y 3Ha4ajHOj MEpU
3aBHce U off yuemha pagHUKa Yy KOPIIOPATUBHOM YNPaBJbaky, jep Cy OHH,
[Ope[l BJIACHUKA M MEHALIMEHTA, CYIICTPAT KOMIaHH]e.

YV 3aKOHOAABCTBY Ap>KaBa KOHTUHEHTAJHOr Aena EY ycraHoBJbeH
je obaBesaH, pa3HOBPCTaH W KBAJUTETAaH CHUCTEM ydemha pamgHUKa y
KOPHOPATHBHOM YTIPaBJbamby.

Y xommnaHujckoM mpaBy PermyOmmke CpOuje mocToju HecTaHIapaaH,
Heo0aBe3aH W HeepUKacaH CHCTEM yderniha paJHUKa y KOPIMOPATHBHOM
yIIpaBjbamy, KOjU HaXajloCT HHUje NPOMEHEH HU HOBUM 3aKOHOM O
MIPUBPEIHUM JAPYIITBAMA. Y TOj CHTYAIHjH OCTaje Ja MOCIONABIH IIPEMO3HAajy
3Ha4aj yjore yudemha pagHUKa y KOPIOPAaTUBHOM YIIpaBJbakby U TO yTrpajie
y CBOje ayTOHOMHE aKTe.
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MODALITIES OF PARTICIPATION OF WORKERS IN
CORPORATE GOVERNANCE IN THE EU AND SERBIA

Summary

Participation of workers in corporate governance is the subject of
either legislative or autonomous regulation. The modalities of participa-
tion of the workers in economic companies are different. The basic forms
are participation in managing by membership in the bodies of the company
(managing and/or supervisory board), participation in economic structure
of the company (shareholding of the workers) and participation in the form
of informing and consulting directly or by means of a special body like the
council of the workers. This is the reason why these modalities also are not
unique, instead, they differ from state to state, and very often from company
to company too, within the same state. Since the workers represent one of the
interested subjects of the company, the companies have to introduce novelties
in the practice of participation of the workers and to adapt them to meet new
requirements and to exploit new possibilities in order to achieve and upgrade
the common interests (integration of work and capital).

The paper specifically analyses the modalities of participation of the
workers in managing in particular states which are members of EU, partici-
pation of the workers in menaging in European company (SE) and in Serbia.

Key words: company, worker, corporate govenrance, works council,
European Company-Societas europea.
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Munuua Kosau-Opnanouh, macmep* [Ipernennu Hay4ynu 4iaHak

UDK: 37.014:377.4

IIPABO HA CTPYYHO YCABPHIABAILE U
KOHIIEIIT /IO’ KHBOTHOI YYEHRA

Ancmpakm: YV pady ce ykasyje Ha 3Ha4aj KOHMUHYUPAHOZ U
002HCUBOMHOR YCABPULABAILA NPEEHCMBEHO CA ACNEKMA NOjeOUuHYa
U Pe20602 PAOHO-NPABHO2 NOLONCA]A AU U CA ACNeKMa NOCI00a8Yd U
oporcase. CmpyuHo ycagpuiagare mpemupa ce Kao npaso u 06asesa
3aN0CNeH02 V3 AHANU3Y Fe20802 YMUYAja HA 6AdlCHe UHCMUmyme
Paonoe npasa kao wimo cy 3achusarbe paoHoe 00HOCA, HANPedosarbe
Ha paody, CManHocm 3anociersd, KOHKYPEHMHOCM 3an0CieHoe, d Y
Kpajrem u Ha me2o8 JcUugomui cmanoapo. Yxasyje ce na nocedoan
3HAYA] KOjUu CMPYYHO YCABPUIABAIbEe MOJCEe UMAMU 3a NojeduHe
Kamezopuje 3anoCieHux Kao wimo cy OPAHCAGHU CLYIHCOeHUyuU,
HOCUOYU TUYEHYHUX 3AHUMARA, HACMAaeHU Kadap u ci. Ilpaso Ha
yecaspuiasarse, Kao 0Uo npasa Ha pao, 2apaHmosaHo je OpojHum
oomahum u mehyHapoOHUM NPABHUM AKMUMA MelymuUM, Kao CHOPHO,
Jjasma ce numarbe Mo2yRHOCIU OCMBAPUBAFA 0802 NPABA Y NPAKCU.
Y mom cmucny nompebua je aneascoearnocm ceux coyujanHux
napmuepa Kako Ou ce CUCMEeMCKU paszsujaid npo@ecuoHatna
opujenmayuja oMaAaOUHe, UHOBAMUBHOCI U CEUJeCH O HYIHCHOCMU
KOHmMuHyuparoe oobpazosarea. Pao cadpaicu npezied ceux npagHux
akama Koju cy 00 3Hayaja 3a 08y mamepujy y3 HanomeHe y KoM
Oujeny Ou ruxoea OONyHa OUIA 00 3HAYAjA 3a OCMEAPUBAILE NPABA
Ha CIMPYYHO YCaspuiasare.

Kwyune pujeuu: oooicusomno yuerwe, Npago HA CMPYYHO
yeaspulagarbe, OUCKPUMUHAYU]A, OMKA3.

*Capaonux na @axynmemy npagnux nayka Ynusepsumema Howa I'opuya, Peny6iuka
Lpna Iopa. e-mail: milica.kovac@udg.edu.me

Pao npummwen: 07.11.2011.

Pao npuxeahen: 25.11.2011.

53



Munuya Kosau-Opnanouh, macmep, Ilpaso na cmpyuno ycaspuiagarsee u
KOHYenm 0024cu8omHoz yuersda, Paono u coyujanno npaso, cmp. 53-72, XV (2/2011)

I YBon

3Hame U y4eme, Kao MPoLeC CTHIaka 3Haka, OAYBH]EK Cy HUMald
BEJIMKHM 3Ha4aj KaKo 32 HalpeaK MojeJMHIA TAKO U [1jeIe 3ajeIHuIe. Y CBUM
[IEPHOIMMA UCTOPH]E, 00Pa30BaAKE U YUCHE CY OUIIN CYIITUHCKU CIIEMEHTH
pa3Boja IpymiTBa U voBjeka!. HapaBHO, KpO3 HCTOPH)CKH pa3Boj 0Baj M0jaM ce
MUjEeHha0 U CBE BHIIE I00KM]a0 Ha 3HAY4jy, TAKO JIa JaHAC IIPEICTaBJba OCHOBHU
MOKpETay CaBPEMEHOT IPYLITBA. ¥ OBOM KOHTEKCTY, KOHIICNT JO)KUBOTHOT
yuema U ycaBpllaBama MocTaje jefaH o1 Boaehnux y caBpeMeHnM yciaoBUMa,
y KOjUMa CBaKH TojeInHal] OMBa CBjeCTaH CBOT 3Hamba U MPEIHOCTH KOje MY
OHO noHocH. Jlakie, BUIlIE 3HAaWka 3HAYM BHIIE MOTYNHOCTH, a y KpajibeM
00JbU )KMBOTHH CTaHJap/.
Lifelong learning uiiv TO>)XUBOTHO y4€He/00pa30Bamhe OJJHOCH CE Ha
UJejy yuema Koje Tpaje YuTaBor )KuBoTa’. JI0)KMBOTHO y4eHe, KOje UMa 3a
LWJb Pa3Boj JBYJCKUX pecypca, MOCTalo je HeOMXoJaH YCJIOB 3a mnosehame
eUKacHOCTH caBpeMeHOT py1TBa. O01IacT paJHOT IpaBa v paBa COLHjaHOT
OCHUI'ypama HHCY M3y3eTaK y OBOM IIOIJICAY, HAIIPOTUB, OBaj M0jaM j& KOJI
BUX Hallao BeoMa IUPOKY MPUMjeHy, U Tako Beh TpaauunoHa Ho OJHcKe
0JTHOCE 00pa30Barba U pajia yYMHHO jOIIl OJUKUM. YOIIITEHO MOCMAaTPaHo,
3HaYu NOTpedy pa3BUjarba CBUjECTU 3alOCICHHX JIMIA O HEOMXOIHOCTH
CTaJIHOT CTHULaha HOBUX 3Hama, jep OCTBAPHBAIbE MpaBa Ha paJl HE 3HAYU
mpecTaHak norpede 3a JajbuM M KOHTHHYHUPAaHUM ycaBpiiaBambem®. Huje
npetjepano pehu 1a oBaj KOHIIENT MMa BUIIECTPYK 3HAYa] 3a T0jeJuHIa-
panHuKa, IpKaBy, anu U nocioaasia. OTy/aa Mpou3uia3u U ToTpeda lHXOBe
THjECHE capaliibe U MyHEe aHTaKOBAHOCTH KalalMTeTa IP)KaBe y IUIbY
CTBapama cCUCTeMa 00pa3oBama M y4eka, Koju hie 3a CBOj I[MJb UMATH Ja
OyJie JO)KMBOTHO U Ja CIIPUjeUHr UITH YOJIaXKu TIOCIhEIUIIE CTATHOT Pa3BUjarha
HOBHUX W 3acTapjeBama nocrojehnx 3Hama U BjemTuHa. Jlakie, Kao U Ko
JIpYyrUX MUTaka PaJHOr MpaBa M OBJje capajiipba COLMjalIHUX MapTHepa
Urpa KJbYYHY YJIOTY 32 YCIjeUTHO CIPOBOEHE OBOI KOHIENTA y MPAaKCH.
Wmajyhu y By 0CjeTIbMBOCT 1 3Ha4aj OBOT MUTamba Ik U CKPOMHY 3aKOHCKY
peryJaTuBy, OB/Ije ce KOJICKTUBHO MPEroBapambe COLUjaIHUX NapTHEpa, Ha
HAIIMOHAJIHOM U I'PAHCKOM HHBOY Kao M Ha HUBOY MOCJIOJABIA, jaBJba Kao

1 Jbmpana ["apuh, 3Ha4yaj JO)KUBOTHOT 00pa3oBamba U y4eHha, WWW.Zom.cg.yu.
2 www.edukacija.rs
3 IIpenpar JoBanosuh, Paguo npaso, Hosu Can, 2002, ctp.280.
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HYKHO 3a NMPAaKTUYHO OCTBapUBam-€ NMpaBa pajHUKa Ha ycaBpIIABAKE U
HanpeaoBame.

[IpaBo Ha oOpa3oBame M ycaBplIaBambe je OMIITE MPU3HATO MPaBO
MojeMHIIa U Claja y pea OCHOBHUX IIpaBa Koja ce JaHac rapaHrtyjy
MehyHaponHuM u gomahuMm npaBHuM akTuMa. Tako, [loBesba 0 OcHOBHUM
npaBuMa y EBpoICKoj yHMjU rOBOpH O MpaBy Ha 0Opa3oBame U MpaBy Ha
npodecuoHaIHy U TpajHy oOyKy, Kao ImpaBUMa Koja MpHUIaJajy CBaKOM
nojenuHiy, a 3Hauaj [loBesse je yronmmuko Behm mTo ,,ipeacTaBiba NpBU
MehyHapoHU MHCTPYMEHT KOjU U3jelHadaBa, 1o 3Hayajy, pyHIaMeHTaIHa
conyjajHa mpaBa ca APYTUM (JUYHUM, MOJUTHYKHUM, EKOHOMCKHM)
OCHOBHMM TmpaBuMa™* EBpolicka KOHBEHIIMja O JbYJICKHM IpaBUMa,
ofaHocHO meH [Ipotokon Op. 1, y ocHOBHA paBa U ciobozae yopaja u mpaBo
Ha oOpasoBame. OBo mpaso je y IIporokony 6p.1 popmynucano na cipenehn
HauMH: ,,HuKo He MOke OMTH JIMILEH MpaBa Ha 00pa3oBame. Y BPLICHY
CBHX CBOjUX (yHKIIHja y 00nacTi oOpa3oBama U HACTaBE ApKaBa MOLITYje
IpaBo poJuTeba J1a 00e30ujenie 00pa3oBame M HACTABY KOja je yCKIaay ca
BUXOBUM BjepCKHM M (1030 CKUM yBjepemnMa. > Jlakie, mopena mpasa
Ha oOpasoBame, KoHBeHIIMja ITUTH 1 TpaBa Koja Cy y HajTjelImh0j BE3H ca
IETOBUM OCTBapuBameM. buTHo je nmomaru na oBa Konenuwmja npensuba
u Mel)yHapogHy CyJCKY 3alITHTY, Y B0j TapaHTOBaHUX IpaBa U cioboaa, y
nocTynky npen EBporickum cyom 3a jeyacka mpasa 'y CtpasOypy.

[IpaBo Ha 00pa3oBame U ycaBpIIaBame je caMo MO paBa Ha paj Kao
WHIUBUAYATHOT IIpaBa YoBjeKa Tj. MpaBa Koje My MpHUIMaia Kao M0jeaHHILY
1 KOje CaMOCTaJIHO OcTBapyje. Mieja mpasa Ha pajJ pa3BHja ce MOJIOBUHOM
XIX Bujeka a KoJ HacC je MPBH MyT IapaHTOBaHO YcTaBHUM 3akoHOM CDPJ
u3 1953.rogune. lanac ce mpaBo Ha paj qeduHuIIe Kao ,,MoryhHocT cBakor
MojenHIA Ja cI000 HO n3a0paHuM JIMYHUM pasioM y 0e30jeHO] U 31paBoj
panHoj okoMHU 00e30Mjequ cCouMjaTHy CUTYPHOCT ceOU M 4JaHOBHMa
cBoje mopoaute™.® TlomTo je mpaBo Ha paj YCIOBJHEHO OCMOCOOhABAHEM
3a 3arocyee, TO YCTaBOM 3ajeMUEHO MTPaBo Ha paji IoAPa3yMjeBa U jeMuCHe
ycJoBa 3a oAroBapajyhe ocnocoOsbaBame rpahaHa, OZHOCHO pajgHuKa, 0e3
Yera rpaBo Ha paJi Huje ocTBapsbuBo. ' [IpaBo Ha paj je 1o cBojoj CaApKUHU
KOMIIJIEKCHO TIPaBo Koje ce cacToju of Beher Opoja mpaBa Be3aHUX 3a pal.
W3mely ocTtasor, OHO 3Ha4YH U MPaBO Ha IIKOJIOBAKE, 00pPa30Bambe U CTATHO

4 Bpanxo A. Jlybapaa, EBporncko pagno mpaso, LI/, [Toaropuma, 2004, ctp.97.

5 Zil Ditertr, Izvodi iz najznacajnijih odluka Evropskog suda za ljudska prava,
Sluzbeni glasnik, 2006, str.372.
6 Cenan Jamapeswuh, ,,CorijamHO-eKOHOMCKA ITPaBa y BE3U ca pagoM y MehyHapoTHIM

M eBPOIICKUM CTaHAapauma™, Paono u coyujanno npaso, 6poj 1/2008, ctp.185.
7 Wounem, ctp.54.
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ycappuiaBame.* CaMo 0Bako IMpoko cxBalieHO paBo Ha paJi MOKE OCTBAPHTH
CBOjy ITyHY CBPXY.

1. YcaBpmaBame y cBHjeT/1y cy30Hjamba JUCKPUMHUHALM]E

[IprHIIMT HEAMCKPUMIHALIK]E, OTHOCHO jeTHAKOT CTHIIAha M YKUBAha
IpaBa, JaHaC j€ IPaBHO MTPU3HAT Ka0 YHUBEP3aJIaH IPUHIIUI Y CBUM IIPaBHUM
aktuMa. 3akon o paxy Llpue Tope’ mpensula na je muckpuMuHanija3abparmeHa,
m3mMely ocTasor, y omHOCY Ha 00pa3oBame, 0CIIOCcO0JhaBakbE, YCaBPIIaBAHE U
HaIpeaoBame Ha TTochy (wiaH 7.). MehyHapomaHa opranu3zaimja paua je O0BOM
MATaky TIOCBETHIIA BEIUKHU OPOj KOHBEHIIH]a U MTPETIOpyKa U JUCKPUMUHAIN]Y
neduHuCcaNa Kao ,,CBAKO Pa3JINKOBAhE, HCKIbYYCHE UITH JaBarbe IPBEHCTBA
Ha OCHOBY pace, 00je, moja, Bjepe, MOTUTUIKOT MUNIIJbEHa, HAITHOHATHOT UJTH
COITHjaJTHOT TIOPHjeKJIa KOj! Uy ca TUM JIa YHUIITE WX HapyIIe jeTHAKOCT
MOTI'YRHOCTH WJIH ITOCTYNarha y TIOTJIe Ty 3aMolll/baBamka WIH 3aHUMaba, I
M mrete (wiad 1. Koasentuje 6p.111 o 3abpanu qUCKpUMHUHAIIH]E Y TTOTIICTY
3aronbaBama ¥ 3aHnMama 3 1958.rogune n wian 1. ucronmene IIpenopyxe
u3 1958.romune).” HapaBHo /1a ce OBaj IPUHITUIT OJHOCH M Ha OCTBAPUBAHE
IpaBa Ha 00pa3oBame U yCcaBpIlaBamke, IITO MPOU3UIA3H U3 YHECHUIIE J1a
ce paJii 0 jeTHOM O]l OCHOBHUX IpaBa 4oBjeka, anu u u3 [Ipenopyke op.111,
KOja TIOJT TIOjJMOBHUMA ,,3aI0NIJbaBamke’” U ,,3aHUMAakE TTOIpa3syMujeBa U
CTPYYHO ycaBpinaBame.'! Ako 61 mocrojaia AUCKpUMHHALIM]jA Y 00pa30Bamby,
MMPOQEeCUOHAITHOM OCTOCO0JhaBalby, CTPYYHOM yCaBpIIaBamy, Tana
paBHOTIIPABHOCT Y 3allONIJbaBamy HE OW MMaja IMyHH cMucao. Mehytuwm,
Hehe ce cBako pa3iinKoBame, HCKIbYUCHE UITH IaBarhe TPEAHOCTH Y TIOTIICY
cio0o/ie u TIpaBa Ha paj CMaTpaTH TUCKPUMUHAIINjOM, Beh caMO OHO Koje
Ce 3aCHMBa Ha KapaKTepUCTHKaMma Koje HHUCY Off 3Hauaja 3a BpIICHE paja.
OBo HegBocMuCIIeHO TTpomn3unasn n3 Konsenmuje 6p.111, mo xo0joj ce cBako
MpaBJbeh-e pasnnke Mel)y nmojequHIMa y Ioriely \BbUXOBHX ITpaBa Ha paj 1
10 OCHOBY pajia, yTeMeJbeHO Ha 0COOMHAaMa KOje Cy Of] 3Hauaja 3a yCITjelTHO
o0aBspame ofpeheHnx pagHuX 3a7araka, Hehe cMaTpaTH AUCKPUMUHAIN]OM.
To nasbe 3HaUM Ja aKo ce MPaBJbCHE PA3JIMKE, JaBambe MPETHOCTH WU
HCKJbYYeHe, BPIIIU Ha OCHOBY TPa)KCHUX KBanu(uUKaimja, oH/1a ce He MOXKe

8 Cenan Jamapesuh, ,,CorijaaHO-eKOHOMCKA ITpaBa y BE3U ca pagoM y MehyHapoTHIM
M eBPOIICKUM CTaHAapauma™, Paono u coyujanno npaso, 6poj 1/2008, ctp.186.

9 ,.Ciry:xx6enu muct LI, 6p.49/08.

10 Onmmpauje o Koneennmju 6p.111 Bugjern: bopusoje Lllynnepuh, [Ipaso MOP-a,
Beorpan, 2001, ctp.180-184.

11 Becna Cumosuh, “CurypHocT 3amociema y YCIOBHMA TEXHHYKO-TEXHOIOIIKOT
nporpeca”, IIpasuu srcusom, 6p.10/2002, ctp.885.
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TOBOPHTH O TUCKpUMHHaNMju. HykHa mpeTnocraBka jelHaKor OCTBapuBamba
mpaBa Ha pal, Tj. 3aloNbaBama jecTe YIPaBO jeAHAKOCT IpaBa y MOIJIeay
IIKOJIOBaka M CTPYYHOT OCTIOCcO0JbaBama. EBpoIicka KOHBEHIH]ja O JbYJICKUM
npaBUMa rapaHryje npaBo Ha oOpas3oBame (wiaH 2. [Ipotokona 6p.1),"”” u'y
TOM CMUCITy C€ Jlaje OCBPT Ha uiaH 14. koju npensuba na ,,y’KuBarme npasa
u ciobona npensulennx y oBoj Kousenuuju o6e3ojehyje ce 6e3 063upa Ha
OCHOBE, Kao LITO CYy M0J, paca, 00ja Koxe, je31K, BjepOUCIIOBjeCT, TOJIUTHIKO
U IpyTro MUILBEHE, HAIIMOHATHO U COLMJaTHO TIOPHUjEKIIO, Be3a ca HEKOM
HAIIMOHAJTHOM MambHHOM, HMOBHO CTabe, POlerhe MU IpyTH CTaTyc .

2. YcaBpuiaBame M 0TKa3 YroBOpa o0 paay

Cnobona paaa nmoapasyMmujeBa U CI000Ay Jia Ce He paju, OJHOCHO
Jla ce pacKuHe (0TKake) yropop o paay. OTka3 MOKeMO JAePUHUCATH KA
JemHOCTpaHy M3jaBy BOJbE, KOjOM je/THAa YTOBOpPHA CTpaHa pacKua yTOBOPHHU
onHoc. Kana je y mutamy pagHu 0JJHOC, Ta H3jaBa BOJbE MOXKE OWMTH /1aTa Off
CTpaHe paJHUKa Win o cTpaHe nmocioaania. C 003upoM Ha CyOOpanHAIIN]Y
(mompeheHocT) paHUKA Y paJTHOM OTHOCY, YBH]EK je MUTAkE 0TKA3a Ol CTPaHe
MOCJIO/IaBI[a TPHUBJIAYMIIO BHIIIE MAXKHHE, HA Mel)yHapOTHOM M HAI[HOHAJTHOM
IJIaHy, KaKO TEOPHjCKHU TaKO ¥ MPaKTUYHO, O UeMy Haj00Jbe CBjezoue OpojHI
MmehyHapogHM akTH W 3aKOHU KOjU PETyIHINY OBy MaTepHjy, YBHjEK ca
HaMjepoM Jia 3allITUTE ITPaBa paJHIKa 0J] CaMOBOJbe rmocionasna. Hajoosn
npumjep 3a To jecy Konseniuja MOP-a 6p.158 o mpectanky paiHor ogHoca Ha
HHUIM]aTUBY mocioaasna u3 1982.rogune u ucronmena Ipemopyka 6p.166.1
KonBeHIMja monasu oj] Tora Ja paJHu OJHOC MOXE IPECTaTH 0TKa30M O]l
CTpaHe TOCII0/IaBIa caMO aKo 3a TO MOCTOjH OMpaBJaH pasior. JemaH on
pa3sJora 3a Koju ce Be3yje OmpaBAaHOCT 0TKa3a Of] CTPaHe TOCI0aBIIa jecTe
U CHOCOOHOCT, OHOCHO pe3ysiTaTu pajaa paaHuka. KonseHiuja 0poj 158
npensuha UCIymHEmHE TONATHUX yCIIOBA 33 IPUMjEHY HHCTUTYTa OTKa3a y
CIydYajy Kaaa CocOOHOCT pagHUKa 3a paja Huje 3a70BoJbaBajyha. [lakie,
pamHU OTHOC paJHUKA KOjU Ha HE3aJ0BOJhaBajyhn HauYWH 00aBJha pagHE
3a/1aTKe, MOKE TIPEeCTaTH caMmo ako T'a je MOocloJaBall MUCMEHUM MyTeM
YII030pHO Ha TY YUEHCHHUILY, & OH U J]aJhe HACTaBH Jla 00aBJba J[jeJTaTHOCT Ha

12 EBporncka xonBeHnuja je mpaBau akT Casjera EBpome, monumjer y Pumy 1950.
ronuHe. Ha oBaj HaumH je mpaBHO yoOnmueHa uueja 3emasba EBpome o ycmocraBibamy
JEIMHCTBEHE 3aIITUTE [TPaBa U MHIUBHIYATHUX c1o0ona. KoHBeHIM]ja je TOHUjeTa Mo yIiieay
Ha YHUBEp3aJHy ACKIapanujy o JbYICKHM MpaBUMa a HBeH Moce0aH 3Havyaj MPOU3UIIAZU U3
YHbEHHIIE Ja TIope Tora mTo oapelyje canpixaj mpasa u c100oaa, OHA 3a CIy4aj BUXOBOX
Kpiiema 00e30jehyje mehynapoany 3amrury.

13 www.ilo.org.
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UCTH, He3aJ0BoJbaBajyhu HaunH. Kaza je pujed o paznozuma Koju AepUHHLTY
CIOCOOHOCT 3aMOCJIEHOT PaJii CE O HBEr0BOj CTBAPHO] HECIPEMHOCTH Ja
paau U IIOCTHTHE O Bhera TpaxkeHe oxrosapajyhe pesynrare npema Kojuma
ce MjepH U mberosa ofronapajyha 3apana u noour nocnonasua.* Pujed je o
HETIOCje/I0Baby 3Haha M CIOCOOHOCTH JIa CE OJIMOBOPH 3aXTHjeBHMa MIOCJIOBA
KOjHU Cy 3aIl0CJICHOM TMOBjE€PEHH, OTHOCHO NACHBU3MY, YHjH je MaTepHjaIHU
n3pa3: HEOCTBAPECHU pe3yiITaTH paja.”

VY 6uBmoj COPJ moryhHocT 0TKa3a pagHOT OHOCA O CTPaHEe TOCIIO-
JaBIla OMiia je MHOTO y)Ke nocTaBjbeHa. OCHOBHA KapaKTEPUCTHKA PagHOT
0JHOCa OWJia je HEeroBa CTAIHOCT, a MPAaBHU CHCTEM je OMO ycMjepeH Ha
3aITUTY pagHUKa O MPECTaHKa 3arociemka, CTOra paJHUuKy HHje MOrao
MpecTaTu paJHu OJHOC HU y CIy4ajy Kaja ycJbed YApPYKHBamba OCHOBHUX
opranuzaiyja, TeXHUYKUX U IPYTUX YHampujehema Kojuma ce JOPUHOCH
nosehamy TPOLYKTUBHOCTH pajia ¥ BeheM ycrjexy OCHOBHE OpraHu3aluje,
mpecTaHe notrpeda 3a HEeroBUM PaJioM y TOj opranusanuju.'® PagHuky
HHje MOTao MpPEecTaTH pagHu OJHOC HU 3a BpHjeME JIOK je Ha CTPYyYHOM
ycaBpmaBamwy win crenyjanuzanuju.”’” Ho, u y camoynpaBHOM cUcTeMy
pajHMUX OJHOCA PAHUKY j€ MOTao MPECTaTH paJHH OHOC aKo c€ YTBPIAU Ja
HEMa CIIOCOOHOCTH 32 BPILICH:-E MOCI0Ba, OJHOCHO PaJHUX 3a/1aTaKa KojH Cy
MYy TIOBjepEHH MJTM KaJia ce YTBPAH J1a TPajHHje HE OCTBapyje pesyJiTaTe paaa
KOjU ce 0OMYHO OCTBapyjy M MO/ YCJIOBOM Ja 0A0Hje 1a paay Ha MOCIOBHMA
KOjU OJIrOBapajy HEeroBoj pajHoj criocoOHoCTH.

VY nuteparypu ce HaBOAH Ja MPBH MOTEHLMjalaH, ONpaBJaH pasJior 3a
OTIYLITakE paJHUKA O]l CTPaHEe MOCIOABIA JeCTe PAa3jIoT BE3aH 3a EroBy
criocoOHOCT 1 kBajudukanuje.”” Y KOHTEKCTy BaJbaHOT pa3jiora 3a OTKas,
CIOCOOHOCT pajiHMKa ce Je(QHUHUIIEC KAa0 CBEYKYITHOCT HETOBUX BjCLITHHA,
CKJIOHOCTH, 3aTHM H-ETOBO 3JIPABCTBEHO CTAIE HWIIM OMJIO KOja IICUXHYKA U
¢u3nuka ocobnHa, 3HayajHa 3a o0aBJpame oxpeleHe pajHe akTHBHOCTH, JOK
ce kBasnpuKanyja pagHuka qeQuHMIIe Kao OUII0 KOju cTerneH 00pa3oBama,
JUIIIOMa, aKkaieMCcKa 1M TpodecroHaiHa KBanuuKaiuja, Koja je o 3Hauaja
3a 00aBJbame KOHKpEeTHOT nocia.”’ Kputepujymu 3a yTBphuBame ornpapia-

14 Bopusoje JXXuskouh, ,,OTKa3 yroBopa o pamy 300r He3amgoBoJkaBajyher Bpiiema
nocna®, Paono u coyujanno npaso, 6poj 1/2008, ctp.336.

15 Nounem.

16  Anexcanmap Hwuxommh, CamoynpaBuu omHocu, CaBpeMeHa aJIMHHHCTpAIM]ja,
Beorpan, 1982, ctp.260.

17  Amnexcanmap banrtuh, OcHoBu pamgHor mpasa JyrociaBuje, [pyro wnsname,
CaBpeMeHa afMUHHCTpanrja, beorpan, 1963, ctp.286.

18  Hobwuzewm, ctp.516.

19 Simon Honeyball, John Bowers, Textbook on Labor law, 8" edition, 2006, str. 156.

20  Hobugewm, ctp. 156-157.
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HOCTH OTKas3a 0J] CTPaHe MMOCI0AaBLa TUYY Ce, PHje CBera, HeCIocoOHOCTH
WM HECTPYYHOCTH pajHMKa 3a o0aBibame onpelheHor nocia, Koja Mopa
[IOCTOjaTH Y MOMEHTY JlaBama OTKa3a M OMTH TaKBe IMPHUPOJE /1a 3auCTa
ompaBaaBa 0Tka3. MelhyTuMm, YMmbeHnLA je 1a cyl BeOMa YeCTO HeMa HaurHa
Jla ca CUTypHOLINY yTBPAM Aa JIM Y KOHKPETHOM CJ1y4ajy IOCTOj! ONpaBAaH
pasyior 3a 0TKa3 MK He, OAHOCHO Ja JIM je paJHUK HECIIOCO0aH 3a BpILCHE
KoHKpeTHOr nocna. Cyncka mpakca y CAJl-y mnokasyje aa KOA OHHUX II0-
CJIOBa 4Hje HEYpeIHO U3BPILIABAE MOXKE M3a3BaTH 030MJbHE MOCIbEIUIIE,
3a OIPaBJaHOCT OTKa3a JOBOJbHA j€ TBPAba MOCIOAaBIIA /1a 3aI0CICHH HHje
KOMIIETEHTaH 3a 10Cao0 KOju 00aBJba U HE MOCTOjU MOTpeda Ja To JI0Kasyje,
y CyNIPOTHOM, OCHM MUIILJbEHA U TBPIIH-E MOCTIO0AABIA, MOPa IIOCTOjaTH jOII
HEKH JI0Ka3 0 PaJHUKOBOj HECTIOCOOHOCTH.?!

[IpaBo Ha ycaBplaBame paJHHKA jeCTE UCTOBPEMEHO U HEroBa
o0aBe3a, cTora Ou ogOujame pajHMKa J1a ce ycaBpllaBa Kaja TO 3aXTHjeBa
notpeba mpoteca paja, Takohe MOIJIO MpeacTaB/baTh ONpaBIaH pasJior 3a
0TKa3 yroBopa o paay ojl CTpaHe MOCIoaBLa.

3. YTuuaj ycaBpuasama Ha 3aCHUBabe
PaJAHOr 0JHOCA ¥ IPOOHM paj

[MpunukoM 3acHUBamka PATHOT OJTHOCA, KA0 MPETXOJIaH YCIIOB, MOXKE
ce MPEIBHUIjETH TIPOBjepa paIHUX CIIOCOOHOCTH KaHIUIATa WIIK CE PaTHU
OJTHOC MO’KE 3aCHOBATH y (hOpMH MPOOHOT pajia. Y caBpeMEHUM YCIIOBHMA
HHPOPMAITHOHOT APYIITBA, Y KOjUMa 3HAKE TMTOCTaje JaKO JOCTYITHO CBUMA
1y KOjuMa peaoBHO Wi (hOPMaTHO 00pa30Bame jeCTe CaMO MUHUMYM KOjHI
CBaKM TI0jeIMHAIl UMa TIpaBo W 00aBe3y Ma Aajbe Hanrpalyje, mperxomaa
MPOBjepa paIHuX CIOCOOHOCTH ¥ 3aCHUBAHE PAJTHOT OJTHOCA TTOJ] PACKUTHUM
YCIIOBOM IPENICTaBIbajy BEOMa 3Ha4ajHy MOTYRHOCT TIOCJIO/IaBIIa /1A TTaXKJEHBO
n3abepe cBOj Kaaap, au u MOTYhHOCT pamHWKa 1a ce 3axBaJbyjyhu CBOM
3HAY HAMETHE Kao IIPaBU KaH AT 3a 00aBsbame oapeheHor mocia. Pagna
CMOCOOHOCT MMa IIHUpe 3HAYCHE Off CTPYUYHE crpeMe u 00yXBara: 3Hame,
pajHy yMjEIIHOCT, HaABUKE, UCKYCTBO, CHAJIAXKJbHUBOCT, HHHUIIMJATHBHOCT,
OIIITY KYJITYPY, Oy IHOCT, IICUX0(U3HUKe CIIocOOHOCTH U ¢i1.>? TIpeTxomHa
MpoBjepa pagHUX CIOCOOHOCTH, TaMO Tje je peaBuleHa, ycTBapu 3HATH
rmoce6aH yCJIOB 3a 3aCHUBAILE PAaJHOT OHOCA, JOK IMPOOHH paj Takohe
3HAYU “TIPOBjepy PajHUX CIMOCOOHOCTH paJHUKA, ajl HAKOH 3aCHUBAA

21 Nounem.
22 Hbugewm, ctp.291.
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pazmHor ofHOca”.* Y MHUTamwy je 3aCHUBaE PaJHOT OJHOCA MO PACKUIHUM
ycioBoM.?* AKo paJJHHK HE OCTBapH 3a/10BoJbaBajyhe pesynrare Ha IpOOHOM
pany Taja HacTyIa pacKHIHU YCIOB M PaHH OJJHOC ITpecTaje.” 3amocieHoM
KOjU 3a BpHjeMe MpOOHOT paja He 3a/I0BOJbH Ha MOCIOBHMA PaJHOT MjecTa
IpecTaje paJHu OAHOC JaHOM HMCTEKa poKa oapeheHor yroBopom o pamy.
3amocnenu 3a BpujeMe IpoOHOT pajia ©Ma cBa MpaBa U o0aBe3e U3 pagHor
0JIHOCA, y CKJIaJy ca MOCJIOBHMA PaJHOT MjecTa Koje 00aBiba. YTOBOPOM O
poOHOM pajy, Hopes oJaTaka Koju ce HaBojie y yroBopy o paxy, ypehyje ce
HAuWH CIPOBOhEema U OljelbBaba pe3yiTara MpoOHOT paaa, a Ha OYeTKY
MpoOHOT paja, paJHUK Ce YIO3Haje ca HaYMHOM npahema U OlLjemhruBama
pesynrata pana.’®

4. CTAJIHOCT 3a10CJIeHha Ka0 ACHEeKT
JA0KUBOTHOT YCABPIIABAKA

Ilutame cTamHOCTH 3aloCcieHa JaHac Ce jaBjba Kao jEIHO Off
HajaKTYSTHUJUX Y 00JIaCTH PaIHOT IpaBa, a BeOMa je 3Ha4YajHO U 32 caM 110jaM
JO)KMBOTHOT ycaBpIliaBama. [1ojaM CTaJIHOCTH UITH CUTY PHOCTH 3aIOCIICHha
y CaBpeMEHHM YCIIOBHMa 3HATHO C€ MPOMU]EHHO, HAPOYHUTO Y OJHOCY Ha OH3j
KOjH je TIOCTOjao y BpHUjeMe COIHMjan3Ma, Kaja je OCHOBHA KapaKTEePUCTH-
Ka paJHOT OJlHOCA OMIa CTAJTHOCT W KaJia je JIp’KaBa rapaHToBalla HEroBy
curyproct. CBe neuHUIIH]E TTpaBa Ha paj KOje MOTHYY W3 HaIlle, He TaKo
Jlayieke, MPOIUIOCTH TOBOPE O FbeTOBOM OCTBApUBAILy HA TPAjHOj OCHOBU U
obaBe3u JPYUITBEHE 3ajeIHUIIC JIa CTBOPH YCJIOBE 338 TAKBO OCTBApHBAHE.
3acHUBam-E pagHOT OJHOCA HA YHAIpHjem HeoapeheHo BpHjeMe Tpajama
OMIIO je MPaBIIIO OJT KOTa CE MOTJIO OJICTYITHUTH CaMO y YHAIIPHjell 3aKOHOM
yTBpHEHUM CITydajeBUMa, IITO j¢ Y KPajibeM OHUII0 MOTHBHUCAHO MTOTITYHUM
OCTBapHBabEM IpaBa Ha pal.

BpojHu cy pa3io3w Koju Cy MOBEH IO TOra Ja C€ CYIITHHCKH
MIPOMUjECHU CXBaTamke 3aI0Clieha U IheroBe CTATHOCTH. [Ipuje cBera Tpedba
Mohu o7 OTBOPEHOT TPXKUINTA paaa (M TPXKHUINTA KamuTana, poda u yciy-
ra), ma caMuM THM H OI TTOTpede mocoaaBia aa noseha mpomryKTHBHOCT
paja, Jia CMarH TPOIIKOBE MPOU3BOJIILE, J1a YBEJIC HOBE TEXHOJIOTH]E, OJ] CBE
Behe 3actymibeHocTH QurekcHONITHUX (GOPMHU 3aToIIJbaBamka, CBE OIITPH]C
KOHKYPEHIIH]e, K0 U 0J] BACOKOT CTENICHA HE3aOCICHOCTH MTPOY3POKOBAHOT

23 Ilpenpar JoBanoBuh, Pagno npaso, HoBu Cax, 2002, ctp.221.

24 Nounem.

25 Nounem.

26 XKemmko Mupjanuh, Pagau omnocn, Kwura I, MnauBuaynann pagHu OXHOCH,
[IDBJI, bama Jlyka, 2003, cTp.59.
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JpYIITBEHO-EKOHOMCKHM TpaHc(opMmalnrjama. Y OBH YCIOBUMA CE 3HAKE U
HETOBO CTAJTHO MHOBUPAHE O] CTPAHE 3aIIOCIICHOT jaBJbajy Kao jeJUHH ra-
pPaHTHU CUTYPHOCTH 3aI0CIICHha, a YIPABO CE Y TOME U3pakaBa CBa CyIITHHA
KOHIIETITa JO)KHBOTHOT yCaBpIllaBarka M BeroBOT 3Ha4aja 3a 3aMociieHa JINIIA.
V Besu ca cBe BehoMm 00pOOM pajiHUKa Jja ONICTaHy Ha TPXKUILITY paja jaBjba
ce Kao aKTYeITHO M MUTabe KOHKYPEHIINje Koja (TpaJuIHOHATHO Pe3epBHCaHa
3a MOCJIOAABIIE) cajla OCTaje THIIMYHA U 3a 3anociieHe. KoHkypeHiuja mehy
paIHMIMMA, y TIOTJIEly PaJJHUX CIIOCOOHOCTH, IIPUCYTHA je y (a3 3acHuBamba
paHOr OIHOCA, Y TOKY Tpajama paJHOr OIHOCA (BHCHHA 3apajie ¥ APYTHX
pUMara, HalpeaoBame Ha paly, UT/.), Kao U y BE3H ca IIPECTaHKOM PaHOT
ofHOCa (MMOCEeOHO TP NCKAa3UBakby BHIIIKOBA 3aMI0CICHNUX).?

Jla Ou pagHUK MPHIMKOM 3alolljbaBarka Ha JAKIIA HAYWH MPE3CH-
Tupao Oyayhem mocioAaBIly CBOje MPEIHOCTH Y MOrJie y 00pa3oBama, paj-
HE CIIOCOOHOCTH, MPEJaHOCTH Paay, HICKYCTBa U CIl., Y IPAKCH CAaBPEMEHOT
3aIolJbaBakba Pa3BUO CE HHCTHTYT MpEnopyke (pedepeHiie) 3a mocao (exe.
job references). be3 003upa Ha TO LITO paJHUK HUje o0aBe3aH Ja 00e30jenu
npenopyky Oyayhem mocioznaBiy 1 mTo NOCI0AaBall Huje o0aBe3aH Ja uX Ha-
HHIIE, TPENopyKe Cy AaHac y BEIHUKO]j MjepH 3aCTyIJbeHe y mpakcu. MehyTum
mpo0sieM HacTaje Kaja IociiofaBall, Win ogouje aa ooe3dujenn pedepenie,
wim 00e30Mjenu HeTauHe MM HENOBOJbHE, OHJIA KaJia je 3aIll0CICHHU 3acily-
xKno oOpe pedepeHIle, niu Kaja ce Aajy JIaxHo n1o0pe pedepenIe omem
3aI0CICHOM jep MOCIoaBall JKeJu Jia ra ce ,,orapacu.”® HaxkoH ciyd4aja
Spring v Guardian Assurance plc (1994) cyn 'y Benukoj bputanuju je 3ay3eo
onpelhene craBoBe y morneay o6aBesa MOCIOABIA KO AaBama MPernopykKa.
V ciydajy kazia mocioaBall Jiaje npernopyke, iMa JIy>KHOCT (M ITpeMa 3ario-
CIICHOM M npemMa Oyayhem mocionaBily) 1a OCHrypa Jia OHO IITO je Y ’buMa
caJip)kaHo Oyzie MpaBUYHO M Ta4HO, Y CyPOTHOM Ouhe oaroBopaH 3a Ouiio
KOjU MaTepHjaJIHu I'yOHTaK KOji OM Kao pe3yJiTaT TOra MPEeTPIHO 3aI0CICHN
uu Oyayhu mocionaair.?

5. 10’)KMBOTHO ycaBpLIaBamk-€ M JMLEHIHA 3AaHUMabha

JlunieHiHa 3aHIMarba UITH, TPEIU3HUjE PEeUeHO, 3aHNMarba KO/l KOjUX
je 3a obaBipame jEIATHOCTH HEOIIXOMHO MOCTOjare MOCEOHE T03BOJIC
OITHOCHO JIUIICHIIE, TaHAC TTOCTajy CBe OpPOjHM]ja U3 pa3jiora IITO CIOXKEHOCT
paja y caBpeMeHHM yclioBUMa HaMmehe motpely 3a cBe Behom cTpyuHouthy

27  bpanko A. Jlybapna, ,,Hadeno koHKypeHuuje y obnactu pagsor npasa‘““, Ckpunma
3a paowno npaso, YT, Ilonropuna, 2009, ctp.50.

28  Stephen Tayler, Employment law, Oxford, 2006, str.483.

29  Ubupewm, ctp.483-484.
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pallHUKa 3a BpHjeMe Tpajarba [1jeNor paJHor BUjeKka. Y MUTamy Cy 3aHUMarba
3a Koja je moTpebdaH BUCOK HUBO CTPYYHOCTH, OJHOCHO CIIeLHjaju3alnje
3a oznpeheHy yKy 0o0nacT pajia, 3aTUM 3aHUMamka KOJ KOJUX je MoTpedaH
BehM cTeneH caMOCTaJIHOCTH M OITOBOPHOCTH y 00aBJjbamby MOCIOBa (HIIP.
PEBHU30PH, JbEKAPH, CTEUAjHU yNpaBHUIM UTH). OCHOBHA KapaKTepHUCTHKA
JUICHIHNUX 3aHUMamba jecTe MocjeoBambe JUICHIE 3a paja Koja ce CTHYe
KaJa cy ucnymeHu ogpelhenu yciaosu (y morieny CTpy4HOCTH) 1 MoryhHoct
Oy3UMama JHUICHIE, WM OrPaHUYCH POK BaXKeHma CTCUYCHE JIMLIECHLE
Tj. obaBe3a HEHOI MPOaYKaBama HAKOH MCTEKa onxpeheHor BpeMeHa.
[IponncuBamemM MoryhHOCTHM ofy3WMama JHWLEHLE, OAHOCHO obaBese
Mpoy’KaBama JHUICHIIE, IOCTHIKE CE 3allpaBo Jia UCIYHEHOCT yCloBa 3a
IEHO CTHUILAE HE TMOCTOjH CaMO Y MOMEHTY y KOMe ce cTuue, Beh 3a cBo
BpHjeMe 00aBIbarba jeIaTHOCTH. AKO y3MEMO Y 003Hp Aa Ce OCHOBHH YCIIOBH
3a CTULAE JUICHIIE OJHOCE Ha 3HAIKE M CTPYUYHOCT HOCHOLA 3aHUMAambha
U Jla ce YCJIOBU U TEXHHUKE paJia CTAIHO OCaBpPEeMErby]jy, OHJa 10JIa3uMO JI0
3aKJbyYKa Jia 1aBarbe, OAHOCHO POy KaBambe JUIECHIIN 3a paJl, UMa 3a IHJb
Jla 00e301je/u MoBjepaBame JTUICHITHUX 3aHUMamka CaMO OHUMA KOjU CBOja
3Hama cTaHO yHanpujehyjy.

6. YcaBpimaBame HACTABHOT Kajpa

Crnenunduuna Be3a u3Mel)y pajga u crasHOr HHOBHpamba 3Hamha HOCHOIIA
TOT pajia IIOCTOJU KO, Hajmupe cxBahene, mpodecuje HactaBauka. [Ipodecuja
HacTaBHUKa, 0e3 003upa J1a 11 TOBOPHUMO O HACTaBHUIIIMA Y OCHOBHUM,
Cpe€aABLUM U BUCOKHUM O6pa3OBHI/IM yCTaHOBaMa WJIK NpcaaBadyriMa U3BaH
BUX, UMa JY00KO y ceOU yKOpHjeHhEeHY 00aBe3y CTaJHOT ycaBplllaBama,
3aTo Ce OHO OBJIj€ jaBJba Kao CacTaBHU JMO MpoIieca pajia, OHOCHO Kao JIHO
pamue obaBese. OBakBa 00aBe3a MPOU3MIIA3U U3 caMe CYIITHHE TTpodecuje
HACTaBHHKA, Tj. U3 UNHEHHUIIC JIa CE HA J[PYTe IIPEHOCE CTeUeHA 3HaMka, TE J1a
MOCTOjU CTalIHa OJITOBOPHOCT JIa Ta 3Hama Oy/Iy caBpeMeHa v aktyenHa. Kao n
KOJI TUIIEHIIHUX 3aHUMama, Mpodecja HacTaBHNKA, HOCH ca cCOO0M moceOHy
OJITOBOPHOCT M 00aBe3y Ha MOIITOBAaKkE CTPOror KojieKca MpodecHoHaTHOT
1 €CTUYKOTI ITOHalIama.

7. J0:KHBOTHO yCaBplIaBame y CBHjETIy cJ10001e
KpeTama pagHuka y EBponckoj ynuju

JI0’KMBOTHO y4eHe U ycaBpIlaBame Mpyska joul jeaHy moryhHoct
MOjeIMHIY-3aII0CTICHOM, a Y CKJIaly ca HaueJioM cJI000/1e KpeTama paJHuKa
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y EBpornckoj yauju. CnoGoaHo KpeTame paJHHUKa Clajia y OCHOBHA Hayena
€BPOIICKOT PaJHOT MIpaBa M U3pakaBa JyX eBPOICKUX HHTETPAIIHOHUX ITPO-
neca. CymITHHa OBOT Hauela je J1a e CTBOPU YHYTPALIkhE TPKUIITE paja y
KOMeE ce paJHULIIMa 1 BbUXOBHM MOPOJHIIaMa rapanTyjy jeqHake MmoryhHocTn
3a OCTBapHBambE )KUBOTHUX M PAJHUX YCIIOBA, H TIPOMOBHCAHE COTICTBEHUX
BpujenHocT.*’ JIpyrum pujeunma, pagaunu he outu y moryhHOCTH a2 KO-
pHCTe CcBOje BjelITHHE U KBaJU(UKalMje Kaja U Taje Tol ¢y UM HoTpeOHe
3a 3amocieme, a nocionanal he UMatu Ha pacnojaramy Behe TpkumTe
pazHe cHare, 1a he nakure npaBuTH U300p KaHauaaTa.”' 3a cTumame caodozae
KpeTama pajiHiKa Tpeba Ja ce UCIIyHe J1Ba yCII0Ba, IPBH CE€ OJHOCH Ha CaMOT
paaHMKa (ApKaBJHAHCTBO ApKaBe YIAHHIE M MPOPECHOHATHA aKTHBHOCT
SKOHOMCKOT' KapakTepa), a Ipyr'd Ha MPHPOAY aKTUBHOCTH KOjy o0aBiba’’.
[Nonazehu on nusbeBa Yrosopa o ocHuBamwy EBporicke 3ajeqnune, EBporncka
yauja je 2005.rogune nonujena Aupexrury 2005/36/E3 o npusnaBamwy cTpyu-
HUX KBaJU(UKaLKja, y HaMjepH 1a oMOryhu U peryiuiie npaBo JpKaBjbaHa
IprKaBa WiIaHHIa Ja 00aBibajy oapehene mpodecuje y ApKaBu dIaHULN
Pa3IMYnTOj O] OHE Y KOjOj CY CTEKJIHM CBOj€ CTpyUHe KBanudukauuje. [laxie,
pamu ce o JlupexTrBH* Koja ce THYE PU3HABAha CTPYYHUX KBAJIU(UKAIHI]ja
CTEUCHHX Yy JPYTUM ApKaBaMa WiaHHLaMa H Koja ocodama Koje cy CTeKJe
CTpyYHE KBanH(UKaLKje Y jelHO] O Ap>KaBa WiIaHUIA TapaHTyje MPUCTYII
WCTOj MPO(ECHj! U UCTA TTpaBa MPUIUKOM 00aBJbama Te podecuje y ApyTroj
IpKaBU YJAHUIM Kao U JIpiKaBJbaHUMa Te JIp)KaBe, IO YCIOBOM Ja OHU
HCITYaBajy CBE yCIIOBe Te podecHje Koje je yTBpAHIIa Ta Ap)KaBa WiaHUIa,
1 TIOJ1 YCJIOBOM J1a ¢y 00jeKTUBHH, ONIpaBAaHu U Cpa3MjepHH (WiaH 3.).

8. Ctpy4HO ycaBpImIaBame ApPKABHUX
cJy;k0eHMKA M HAMjelITeHNKAa

CTpyyHO YyCaBpIIaBame Ip)KaBHUX CIyKOEHWKa WMa CBOje
crienmu(pUIHOCTH, TIPOU3AILIE U3 MIPUPOJIEC M 3HAUAja TTOCIa KOjU OBa JINIIA
00aBJbajy W IHETOBE BAXHOCTHU 3a IHjENTy AP’KaBy, Ka0 M YHIHLCHUIIC Ja CC
OBJIje IpKaBa jaBJba y yJIO3H MocioaBiia. [Intame cTpydHOT ycaBpIaBama
Ip)KaBHUX CIIY)KOCHWKAa W HaMjEIITCHWKA, PETYJIHUCAHO je 3aKOHOM O
Ip)KaBHUM CIyKOeHunMa u Hamjemrennnnma Lpre Tope,** u oBaj 3akon
y OJTHOCY Ha 3aKOH O pamy, peryiuiie MHoro Behu Opoj muTama Koja ce

30 Nounem.
31 Nounem.
32 UGunem, ctp.182 u naspe.

33 www.azro.hr/lgs.
34 ,,Cmyx6enu muct LIT™, 6p.39/11.
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JIOBOJIC y Be3y ca OBOM MarepujoM. Hawme, u oBlije IpkaBHU CIYKOCHUK,
OJHOCHO HaMjEUITCHUK, MMa NMpaBo u 00aBe3y Ja ce ycaBpllaBa, aju TO
paBo/00aBe3a HKje YCIOBJHEHO PEOPraHN3aIMjOM U APYTHUM ITPOMjeHaMa KOJl
nocjonasia, Beh nmpousnaasu U3 Npupojie Nocia Koju oBa JIHIa 00aBibajy.
3aKoH, MOopeA TOra, peryjuiie u MocTymnak 00aBe3HOr OljelbuBamba paja
JOp’KaBHUX CIYKOCHMKA M HAMjeIITEHUKA y [UJbY MPABUIHOT JOHOLICHA
OJUTyKE O BbUXOBOM HampenoBamy. OBO OlLjer-HBambEe BPILIM CE jeJaHITyT
TOJIUILHE U TOM IIPHIIMKOM €€ Y3UMajy Y 003U CBH aCTICKTH Paa: IOCTUTHY TH
Pe3yATaTH, KPEaTHBHOCT, CAMOCTAJIHOCT, KBAJIUTET, CIOCOOHOCTH, BjEILITHHE
u ci1. JIp>kaBHOM CITyKOCHUKY, OZHOCHO HaMjeIITEHUKY KOjH, Y CKJIaay ca
onpeadama oBor 3akoHa, OyJie OlMje-eH He3a0B0JbaBajyhoM OIjeHoM JBa
IyTa y3acTOITHO, IIPECTaje pajHu OHOC, JAaHOM KOHAYHOCTH pjelieHa O
OLljCIUBALBY.

HanpenoBame 3amocneHux y Ap>KaBHO] YIPaBH BPIIN CE UCKIJBYYUBO
Ha OCHOBY IMXOBOT PaJHOT YUYHMHKa, ITUPOKO cXBaheHOT, M 0BaKO 3aKOHCKU
KOHILIMITMPAHO HAIIPEJOBALE IPJKaBHUX CITYKOCHUKA U HAMjELITEHUKA jecTe
MOCJbEANIIA TPUMjeHe KOHILIENTa T3B. MepuT cucrema (exe. Merit system),
Kao KOHIEMNTAa KOjU KapaKTEepHIlEe MOJICPHE U JAEMOKPATCKU OpHjEHTUCAHE
Ip’KaBHE ympaBe. MepHUT cuCTeM KOJ 3alolljbaBara M ycaBplIaBarba
IPKaBHUX CIYKOCHHMKA TMOJIA3H Ol IbMXOBE CIIOCOOHOCTHU 3a 00aBJbambe
rocja ¥ KOHKPETHOT pajHor yunHka. OHo, Takohe, 3Haun HallpeJoBabe Mo
3acnysu. OBaj cuctem (MepuT cucTeM), HICTOPHjCKH IOCMATPaHo, HACTAo je
y Cjenumennm Amepuukum JlprkaBama® v JaHac pencTaBiba JOMUHAHTAH
CHCTEM HallpeloBamba 3aloCclIeHUX y Ap)KaBHO] YIIPaBH, HE caMo 300r Tora
LITO je KapaKTEePUCTUKA AEMOKPATCKUX U MOJICPHUX IpyLITaBa, Beh u 300r
TOra LITO CAaMO OH MO)KE OMTH OCHOB je/IHE HallpeJHe, KBaJIUTETHE U HA CBE
13a30Be CIIPEMHE ApKaBHE YIIpaBe.

9. 3Hayaj CTPY4YHOI yCaBPIIABAKa 32 He3alocJIeHa
JIMIA, JINIA €2 HHBAJTHIUTETOM H OMJIAJMHY

Hwuzak HUBO 00pa3oBama W CTPYYHOCTH 3a 00aBJbame ompeheHmx
ITOCJIOBA 3HAYajHU Cy (aKTOPH YKYITHOT HUBOA HE3aIOCICHOCTH Yy CBAKOj
3emspH. O TOME HajOOJBE CBjeIOUH MTOJATAK Ja O YKYITHOT Opoja JINIa Koja ce
JlaHAC HaJla3e Ha CBUJICHIIM]U HE3aOCIICHIX JIMIIa 3aBOJIa 32 3aT0IJbaBakke,
HajBehn mporieHaT YWHE OHU KOjH HEMajy CTPYTHO FITH BUCOKO 00pa3oBarmbe.
Y 0BOM KOHTEKCTY CITOCOOHOCT 3a pajl moApasyMujeBa oapehena reopujcka
Y MPaKTUYHA 3Haha OTPeOHA 32 3aCHUBAE PAJIHOT OJIHOCA. AU Ta 3HAMA

35 www.wikipedia.org.
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HE CMaTpajy ce I0BOJbHUM 32 CBO BpHjeMe Tpajarba 3arociemba, ¢ 003upoM Ha
TEXHOJIOIIKE, EKOHOMCKE, CTPYKTYypajiHe, OpraHu3aioHe U JpyTe IPOMjeHe
KOje Ce YBOJIe Y IPOIIeC pajia 3a BpHjeMe Tpajama paJHOr BUjeKa I10je/IUHIIA.

3aKoH O 3amoll/baBalby W OCTBAPUBAIbY MpaBa M3 OCUTypamba Ol
HesanocaeHocTH Lipue ['ope®® naje cBoj HoNpHHOC CTPYYHOM yCaBpIIaBamy
13 jeAHOr MoceOHOr yIJia, ¥ TO U3 yIJla HEe3alOoCICHHUX JIMIA U HBHXOBHX
IpaBa, Kao M MpyXamka MMOMONM OBHM JIMIIMMA y IHUJbY 3alOllbaBamba.
[Ipema oBoM 3aKkoHy, HE3aMOCIIEHO JIHIIE 3Mel)y ocTaor uMa mpaso Aa Oyzae
YKJBYUYEHO Yy MpOrpaMe M Mjepe akTUBHE MOJIMTUKE 3amolljbaBama. Mjepe
aKTUBHE MOJMTHKE 3aM0IJbaBaba YKIbY1yjy Npo(ecHOHATHY OpHjEeHTALIU]Y,
(mHaHCHpame 3apaje NpHUIPaBHUKA, 00pa3oBame W OCHOCOOJbaBAHE
OJpaciuX, CTHUICHAMpame, NpOPEeCcCHOHATHY pPEeXaOWINTaIUjy Texe
3aMolJbMBHUX JINLA U IP.

[Ipodecnonanna opujeHTanuja omyiaguHe Tpedasa O OMTH TIIaBHH
LWJb aJl U M3a30B caBpeMeHUX apkaBa. OHa MpeAcTaBiba UACJHU OKBHP
CBHMX 00pa30BHUX Ipoleca 1y GYHKIIHM]H je 3arolljbaBamba i OCTBApUBaba
npasa Ha pan. llpodecnonanna opujeHTanuja je KOMIUIEKCHA U CUCTEMAT-
CKa JIjeNIaTHOCT Pa3IMuYUTUX YCTaHOBA U OTpaHU3aMa Ha MpysKamwy nomohn
YOBjEeKY, Kako O c€ a0 JIOIMPHHOC HKEeTrOBOj OJIIYIIH Y BE3H ca U300poM
Oynyher 3anumama, Bonehu padyna o ocoOnHama, crrocoOHOCTUMa, CKJIOHO-
CTHMa, aJI1 1 O lbeTOBUM MoTpedama 1 MoryhHOCTHMa, T€ O YCIOBHMA paja U
APYIITBEHE CpenuHe y Kojoj he Taj mojenunan paaut.’’ To 3Hauu 1a Ou cBaku
nojenuHan Tpedao OuTH 100po cHaaOjeBeH ca CBUM HH(pOpMalHjaMa O TOME
Koje Ou 3aHMMarbe HajBUIIIE OAT0BAPANIO BErOBUM CIIOCOOHOCTHMA, KOJTHKO
ce Te CIIOCOOHOCTH MOT'Y pa3BHjaTH, Koje My MoryhHocTH npyxa oapehena
npogecuja, KakBe Cy MOryhHOCTH 3amolijbaBama y T0j IpoQechju, Kako ce
€KOHOMCKH U JPYLITBEHHU pa3Boj oApaxasa Ha Ty npodecujy u cin. He uynn
LITO C€ Y MHOT'HUM Pa3BHjeHUM 3eMJbaMa, MpoecHoHaIHa OpHUjeHTalN]ja
YBOJHM jOII Y OCHOBHHUM IIIKOJIaMa, C HAMjepOM Jia ce Jjenu Beh y ToM y3pacTy
yKake Ha 3Hauaj MpaBHJIHOT U300pa 3aHNMarba, ajld U J1a c€ IIyTEeM TeCTOBa
CHOCOOHOCTH M HAaKJIOHOCTH Ha BpHjeME yKayke Ha HHXOBE CKJIOHOCTH U
TalieHTe 3a opehene npodecuje.

Capanma apKaBe U jaBHE ClIyk0e 3a 3al0IIJbaBarbe HAjBUILE 10131
110 U3pakaja KoA ocrocoOJpaBama 3a pajl Inla ca HHBaJInAuTeTOM. Jlakie,
paam ce o JIMIHMMAa, KOja He3aBHUCHO O] CBOje BOJbE, HUCY Y CTalby Ja CBOje
mpaBo Ha 00pa30Bame M ycaBpllaBame UCKOPUCTE A0 Kpaja, Beh uM je 3a

36 ,,Cmyx6enu muct L™, 6p.14/10.
37 Huxona Tunth, PagHo u counjanmno mpaso, Kmwura npsa: Pagau omgnocu (11),
Haponue HoBuHe, 1972, cTp.543.
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HETOBO OCTBapHBakhe¢ HEOMXOIHA MOMON Ip)KaBe U KEHUX MHCTUTYIIH]A.
VYrpaBo 300r Tora, 1aHac ce yJiaxy BeJIHKH HAIlOpH, Jla Ce OBa JIUIa 00pa3syjy
y o Behoj Mjepu, 1a ce ocroco0Oe 3a 00aBIbambe HeKe eKOHOMCKH HCIIIIaTHBE
NjeNIaTHOCTH, Jla C€ yKJbyde y IpOLEC paja U Ja UM ce, YKOJIUKO je TO
Moryhe, 00e30ujenu craiHoCT 3anociema. [lopen Tora mro ce TuUMa ca
MHBAIMIUTETOM OMOT'yhaBa ocTBapHBam€ IpaBa Ha paJi, Kao OCHOBHOT IIpaBa
YOBjeKa, Ha OBaj HAYMH C€ MIOCTUKY M JAPYTH LUIBEBU, OJHOCHO CMambyjy ce
COLIMjaHH U3JAlM ApKaBe U pactepehyjy meHn coumjanHu (OHI0BH, IITO
MCTOBPEMEHO 3HA4U BHIIIE MOT'YhHOCTH 3a FbeH EKOHOMCKH Harpe/ax.

VY Hamjepu 51a MOTHBHIIY IOCIIOAABIIC J1a 3arollJbaBajy JHIA ca
WHBAJIMIUTETOM, TaHAC YTJIABHOM CBE JIpKaBe MpeBnhajy pasHe ONaKIInie
3a OHE KOjU TO YYHMHE. 3aKOH O MpOQEeCHOHATHO] pexaOuIuTaUUju U
3anonbaBamy Juna ca uHBaduauterom L[ mpencraBiba HOBUHY UM
3HaYajaH UCKOPAK y IMpaBIly CaBPEMEHOTI peryiucama Mojoxaja Juna ca
WHBAJHIUTCTOM.

II IIpaBo Ha ycaBpiuaBame y Me)yHApOAHUM NPaBHUM aKTHMA

IToctoju 00mWIbe TpaBHHUX JOKyMEHaTa KOjU Ha EBpPOIICKOM H
Mel)yHapoJHOM IUIaHy, HAa JUPEKTaH WIM UHAUPEKTaH HauMH, PeryJIuIly
IIPaBO Ha JOXKMBOTHO yuemwe/ycaBpiiaBame. OBe IIpaBHE aKTE MOXKEMO I'py-
MACATH Ha cJbeiehu HaYuH:

a. IpaBHU aKTH JOHHjeTH Y OkBUPY MOP-a (KOHBeHIIHje, IIpernopyxKe,
CMjepHHUIIC U 3aKJBYYIlH), Kao Mel)yHapoaHU MpaBHU aKTH:

-Konsennuja 6p.140 o mraherom ozcycTBy 3a 00pa3oBHE CBPXE,

-KonBennmja 6p.142 o nmpodecnoHanHoj OpHjEeHTAIlUjA U CTPYIHOM
ocrioco0JpaBamy y Pa3Bojy JeYICKHX pecypca,

-KonBenmuja 6p.158 o mpecTaHky pajgHOT OMHOCA Ha WHUIUjaTUBY
[I0CJI01aBIA, Ka0 U UCTOMMEHE IIPEHnopyKe Koje ux aonymyjy: Ilpenopyka
0p.148, IIpemopyxka 6p.150 u Ipenopyxa 6p.166,

-IIpenmopyka 6p.195 o pas3Bojy JeyAackux pecypca (oOpa3oBame,
yCaBpILaBamke U J0KUBOTHO YUCH:E);

0. mpaBHU aKTH TOHUjeTH y okBUpY CaBjera EBporre, kao n1ro eBpor-
CKOI' HSKOMYHHUTAapHOT PaJHOI [IpaBa:

-EBporicka comnujamHa moBesba oHOCHO, (PeBuanpana eBporicka
COIHMjalTHa TIoBeJba*),

38 ,,CmyxGenu muct LI, 6p.39/2011.

39 Iopen EBporicke comujanHe moBesbe OJHOCHO PeBmmmpaHe eBpOIICKE COIMjaHe
[OBEJbE, M3BOPH EBPOIICKOI HEKOMYHHTApHOI IIpaBa Cy joul caipikaHu y EBporckoj
KOHBEHIIMjU O 3allITUTH TpaBa YoBjeKa U OCHOBHUX ciobona (1950), EBporickom komekcy o

66



Munuya Kosau-Opnanouh, macmep, Ilpaso na cmpyuno ycaspuiagarsee u
KOHYenm 0024cu8omHoz yuersda, Paono u coyujanno npaso, cmp. 53-72, XV (2/2011)

-EBporicka koHBeHLIH]a O JBYACKUM MPABUMA;

1I. IPAaBHU aKTH JIOHUJETH y OKBUPY EBporicke yHHje Kao A1O eBpoI-
CKOT' KOMYHHUTApHOT PajiHOT MpaBa H:

- [loBeswy 0 ocHoBHMM IpaBuMa y EBporickoj yHujH,

- MemopaHAyM O JOKMBOTHOM YUCHY;

J. IPaBHH aKTH JIOHUJETH Yy OKBUDPY YjeIUILEHUX HallMja, KA0 aKTH
YHUBEP3aJIHOT KapakTepa:

- Onurra gekyiapaiyja o mpaBuMa 4oBjeka,

- MehyHapoaHu makT 0 €eKOHOMCKHM, COLIMjaTHUM U KYJITYPHUM
MpaBUMa.

Ca u3y3eTKOM OHHX KOjU c€ JIoHOce y OKBHpY Melhynaponue
opraHu3zaluje paja, OBU IPaBHHU aKTH CE MUTAbEM yCaBpllaBamba, CPyIHOT
ocriocoOsbaBama, TpoecHoOHaIHE OpHjeHTalrje, 0aBe caMoO y KOHTEKCTY
OCHOBHUX ITpaBa YOBjeKa, AaKJe, Ha jeAaH YOIIITEeH HaYKH, U TAKO MIOCTaBIbajy
CMjepHHUIIC 3a peryjIucame OBUX MUTamba Ha HAIUOHAHOM IUIaHy.

IIT IIpaBo Ha ycaBpuIaBame y YHYTPAalllbUM IPABHUM aKTHMa

Marepujy 10’KHBOTHOT Y4eHha/ycaBpliaBarma, OHOCHO ca FOM IT0BEe3a-
He [10jMOBE U MHCTHTYTe PajiHOT paBa, peryuiie BeTUKH Opoj yHY TpalIbIX
NpaBHU akara, Koje MpHUje cBera MOKEMO IMOJIUjEIUTH Ha XETEPOHOMHE U
ayTOHOMHE TIPaBHE aKTe.

a. Xemeponomnu npasnu akmuy. YCTaBOM c€ Ka0 HAjBHIIHUM IIpaB-
HUM aKTOM TapaHTYyjy OCHOBHA IpaBa U ciiobone voBjeka. Ycras LlpHe
Tope* u3 2007.roause, He MpenBula TUPEKTHO MPaBo (pagHUKa) HA TPAJHO
ycaBplIaBame, MehyTUM, ako ce IpaBoO Ha paJl IocMaTpa Kao KOMILIEKCO
paBo Koje 00yxBaTa YUTaB HU3 ITpaBa BE3aHUX 32 paJi OHJIA je OBUM YCTaBOM
HECYMIHHBO TIOjeJUHITY 3arapaHTOBaHO U MPaBO Ha 00pPa30Bame U CTPYIHO
ycaBpmaBame. OBO y TOJIHMKO BHILE IITO je TEHICHIIM]a CABPEMEHHX ApiKaBa
Jla OJ1 TIOjeIMHIIA CTBOPE paJHUKA 32 I[UjEIIN PaJHH BH]jCK.

IIpaBo Ha cTpPy4HO yCaBpIIaBawke HA JUPEKTAaH U U UHAUPEKTAH
HayuH perynuiny cibeachu 3akonu: 3axod o pany llpae I'ope, 3akon
0 obpa3soBamy oxpaciux Llpae ['ope, 3akoH O JApKaBHUM CIIYKOCHUITHU-
Ma u HaMmjemTeHuuMa lpae [ope, 3akon o Bojcuu Lpue 'ope, 3akon o
3aMollJbaBarby U OCTBApPHUBAlbYy MpaBa U3 OCHTypamba O] He3almoCICHOCTH
pue T'ope, 3akoH 0 MEH3UJCKOM U MHBAIMJICKOM ocurypamy Llpue [ope,

couujanHoj curyprocta (1964), EBpornckoj KOHBEHIHjU O COMjaIHoj curypHoctH (1997) u
EBporckoj KOHBEHIMjH O IPAaBHOM CTaTyCy pajHuka Murpanta (1977).
40  ,,Cmyx6enn muct LI, 6p.1/2007.
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3aKoH 0 Mpo(heCHoHaIHO] peXaOUINTALUjH U 3aMOlJbaBakby JIMIIa Ca HHBa-
auaureroM LlpnHe ['ope u ap.

0. Aymonomnu npasnu axmu. OJ ayTOHOMHHMX MPAaBHHUX akarta y 00-
JacTH paJHOT paBa, oA HajBeher 3Hauaja cy CBaKaKo KOJIEKTHBHH YTOBOPHU
o pany. bes o063upa mto je 3akon o pany LI octaBuo moryhnoct na ce On-
LITUM KOJICKTUBHUM YT'OBOPOM IIPEABHJIE U IPYTH CIy4ajeBH y KOjUMa 3a110-
CJICHU MMa MPpaBo Ha ri1aheHo 0JCyCTBO, 0Baj yTOBOP HE TOBOPH O miahieHoM
uiau 0 HerlaheHOM OACYCTBY y 0Opa3oBHE cBpxe, ayid Mehy pa3io3uma 3a
HaKHaJy 3apajie 3all0CJICHOM, 3a BpHjeMe OJICYCTBOBama ca paaa, y BACHHU
on 100% on merose 3apaje, HAaBOJAU U pa3jior CTPYYHOI ycaBplllaBamba U
ocroco0JpaBarma Mo 3axTjeBy nocioaasna. CyMITHHCKH, pagH CE O HCTOM
pjelemny canp:kaHoM U 'y 3aKOHY O pajy, 10 KOMe 3alociieHHt, 0e3 3axTjeBa
MocjoiaBIa, He OM MOrao OCTBapUTH HEKO MTPABO Y BE3HU Ca YCaBPILABAHEM,
YaK U ako OM OHO JIONPHHM]jEJI0 HAPETKY Mpoleca pajga KoJ MoCiIoiaBIa.
I'paHCcKHM ¥ NOjeIMHAYHHU KOJIEKTHUBHH YTOBOPH HE JIOHOCE HULITA HOBO Y
perynuciy oBe Matepuje. Jlakie, HEONXOAHO je YHOTIYHUTH IPaBHY pe-
ryJaTUBY y MOTJIEy IpaBa paJHUK HA YCaBpIIABAIGE MYyTEM KOJCKTHBHOT
IIperoBapama.

Pe3zume

HecymmbuBO 12 IpaBO Ha CTPYYHO yCaBpIIABAHE M KOHLEHT JOKUBOT-
HOT yuera UMajy OrpoMaH 3Hayaj 3a CBaKky JpKaBy. Yiaramey o0pa3oBame
MocTaje mheHa HajBaKHMja HHBECTUIMja Y CONICTBEHY OynyhHOCT M pa3Boj.
Ja Ou np>aBa MOrjia OArOBOPUTH N3a30BUMa CaBPEMEHOT CBHjeTa OHA MOpPa
OUTH y cTamby J1a OATOBOPH Ha MOTpeOe TEXHOIOLIKOT HAlIPEeTKa U Ja yOIaKu
MOCJbEINLIE CTATHOT pa3BUjama HOBUX, OIHOCHO 3acTapjeBamba mocrojehunx
3Hama. OHa TO Moxe mocTuhu camo ako cBojuM rpahanmma omoryhu
KBaJINTETHO 00pa3oBame Koje ce HE 3aBplIaBa OCHOBHUM MJIA CPEIHUM
oOpasoBameM, Beh IpeacTaBiba KOHTUHYUPAH MPOLEC KOjH TPaje OHOIHMKO
KOJIMKO U PaJiHH BUjEK IOjeIMHIIA.

[Mutame cramHor pasBoja y onpehenoj mjepu ontepehyje u Epony
y LjenuHu. YKonuko EBporia jkenu HaCTaBUTH YCIjelIHy €KOHOMCKY TPKY
ca IpyruM jjesioBUMa cBujeTa (HIp. JamaH) Mopa 3HATHO BUIIE ypaauTH
Ha TnoOoJbIIAbYy KBajuTeTa 00pa3oBama, pasBOjy HHOBATHUBHOCTH W
KPEaTUBHOCTH, Ka0 U Ha MPUXBATalby JOKUBOTHOT YU€Ha Kao PeaiHOT
MIPOrpaMcKoOr onpenajesbema. OBO Cy yjeaHO M MPENopyKe Koje je aaa
EBporncka xoMcuja u koje Tpeda octBaputu 10 2020.roauHe.
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VYcaBplaBame je THjECHO Be3aHO 32 MHOTe HHCTUTYTe PagHor mpasa
Ia ce y TOM KOHTEKCTY jaBJba Kao BeoMa OMTHO 3a CBAKO 3alOCIICHO JINLIE.
[IuTame CTPYyYHOCTH M CHOCOOHOCTH PaJHHMKA IOCTaje MPECYAHO KO
3aCHHBamba PaJHOT OJIHOCA, OTKAa3a YroBOpa O paay M KOA HEKHUX OOJIMKa
JUCKPUMHUHALIMjEe U KOHKypeHIuje Ha pany. Tako, BehmHa mocionasama
MIPUIIMKOM 3aCHHBamba PAaJHOT OIHOCA, Kao mocebdaH ycJoB, mpensuha
MPETXOAHY MPOBjepy PaJIHUX CIIOCOOHOCTU KaHIUJATa MM 3aKJbyYHBAHE
yroBopa o pany y ¢opMu npoOHor paja.

[IpaBo Ha CTPY4YHO ycaBplIaBambe, HAKO IPU3HATO y OPOJHUM IPaBHUM
MehyHapoHUM M YHYTpaIllbUM aKTHMa, YeCTO € TEeLIKO ocTBapyje. Camo
HEKH O]l pa3jora TEUIKOI OCTBapMBamba OBOI MpaBa Cy HEMOTHBUCAHOCT
pajHMKa, HEAOCTaTaK (PMHAHCHJCKUX CPEICTaBa, YCIOBJHEHOCT NOTpebama
IIOCJIONIABIIA, HEPa3BHjeHa CBHJECT O HYKHOCTH CTAJIHOT ycaBpllaBamba,
HEeIOCTaTaK KBaJU(pUKOBAHOT HACTABHOT Kajapa u np. Kaxa je y nuramy
Hallle OKPY>Kee cMaTpaMo Ja Ou Hajipuje Tpedaio MiIa M JbyIUMa yKa3aTh
Ha 3Ha4aj o0pa3oBama YONIITe W IMyTeM Npo¢decHOHalHEe OpHjeHTaLH]je
jOII Yy OCHOBHMM IIKOJIaMa Pa3BUTH MOTHBAalLMjy 3a ofpeheHe obiactu
HHTEpecoBama. Takole je HeOMXOJHO YMOTIIYHUTH NMPABHY PEryJaTHBY Y
rorJiey npaBa paJHUK Ha yCaBpIIaBamke Ty TEM KOJIEKTHBHOT IIPEroBapama.
YuHU ce /1a je y HAaIlllUM yCJIOBHM CTPYYHO yCaBplIaBame BUIIE 00aBe3a Hero
MIPaBo 3aM0CIICHOT, C 003UPOM Ha TO JIa Ce yCaBpLIaBambe 3aKOHCKUM Iy TeM
yCJIOBJbAaBA HHTEPECOM MOCIO0AaBHA. AKO Ce 0BOj YMIEHUIM J0/1a U TO A2
KUBOTHH CTaHJapA pagHuky (y Hajsehem Opojy ciydajeBa) He 103BOJbABA
ycaBpIllaBamk-e Ha CONCTBEHY MHUIIM]aTUBY Kao M TO J1a CE MOCIONABIH jOII
YBHjEK TELIKO OJUTy4y]jy /1a CBOja cpeicTBa y Behoj Mjepu ynoxe y XyMaH!
KaIuTaJl, OH/1a IOCTaje jacHo J1a Ce paJlHUIIM Hajla3e y HEOBOJLHOM MOJIOKA]Y
KaJa je y NUTamy OCTBapUBambe IlaBa Ha CTPYUYHO yCaBplIaBambe.
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THE RIGHT TO PROFESSIONAL SPECIALISATION
AND THE LIFELONG LEARNING CONCEPT

Summary

Undoubtedly, the right to professional specialisation and lifelong le-
arning concept is of enormous significance for every state. Thus, investing
in education becomes the most important investment in own future and de-
velopment. To be able to respond to the challenges of the modern world, a
state must be able to respond to the needs of technological progress and to
mitigate the consequences of permanent development of new know-hows, i.e.
of obsolescence of the existing know-hows. It can be achieved only it the state
provides for its citizens quality education that does not end in elementary or
secondary education, but represents a continuous process that is as long as
working lifetime duration of an individual.

The issue of permanent development is burdening the whole of Europe
to certain extent. If Europe wants to continue a successful economic race with
the other parts of the world (e.g. Japan), it must do much more to improve
its quality of education, development of innovation and creativity, as well
as to accept lifelong learning as a real programme orientation. These are
also the recommendations given by the European Commission and are to be
realised by 2020.

Professionalisation is closely connected to many institutes of Labour
Law, therefore it occurs as highly important for every employed person in that
context. The issue of professionalisation and employee’s capacity becomes
crucial when labour relations are entered, a labour contract is terminated or
with some forms of discrimination and competition at work. Thus, majority
of employers when entering labour relation foresee, as a separate condition,
a preliminary check up of applicant’s working skills or entering a labour
contract in a form of trial work.

Although acknowledged in numerous legal international and domestic
acts, the right to professional specialisation is not easily realised. Some of
the reasons why this right is not easily realised are the following: lack of
motivation of workers, lack of financial means, conditionality on employer’s
needs, undeveloped awareness on the necessity of permanent specialisation,
lack of a qualified faculty, etc. In regard to our environment, we believe that
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the significance of education in general should firstly be pointed out to young
people and motivation for certain areas of interest should be developed thro-
ugh professional orientation even in elementary schools. Additionally, it is
necessary to complete the legal regulations in term of the rights of labourers
to specialisation through collective negotiation. It appears that under our
conditions, professional specialisation is more an obligation than the right
of an employee, as specialisation is legally conditioned by employer’s inte-
rest. Ifwe add to this the fact that labourers’ living standard (in majority of
cases) does not allow for specialisation on one’s own initiative; furthermore,

the employers are still not easily making decision to invest their funds into

human capital to a larger extent; then it is getting clear that labourers are
in an adverse position in regard to the issue of realisation of the right to

professional specialisation.

Key words: lifelong learning, the right to vocational training, discri-
mination, dismissal.
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Pan je neo mpojexra ’YHanpeheme koHkyperTHOCTH CpOHje y mpomuecy MpHCTy-

nama EBporickoj Yauju”, 6p. 47028, y BpemeHCcKOM Tpajamy ox 2011-2015, ¢punancupan u3
cpezncTaBa MuHHCTapCTBa HayKe M TEXHOJIOLIKOT pa3Boja Pemyomuke CpOuje.
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1. YBOJ

CrpoBohemeM nyro odekuBaHe pedopme meHsujckor cuctema 2005.
TOJIMHE, Y HAIIIOj 3eMJBH je JOILIO /10 PopMHpamka J0OPOBOJFHIX ITEH3HjCKUX
tdhonrmora (I1D) ca nuipem na omoryhe rpahannmMa na yrnoTmyHe ApKaBHY
TIeH3Hjy, TUBepCcu(UKY]jy pu3nKke 1 00e30e1e nomaTHa IpUMama y CTapOCTH.
HNaxo y mpoceky TocToje OKO TMeT TOJIMHA, IITO jé PellaTUBHO KpaTak
BPEMEHCKHU nepuoj uMajyhn y BUAY BHUXOB AYTrOpo4aH MHBECTUIIMOHU
KapakTep, IpYIITBA 33 YIPaBJbaE jOII yBEK HUCY MMaJia IIpaBy MPUIUKY Aa
MOKaXYy U JOKaXXy CBOJY ,,yCHELUTHOCT  IPU yIpaBJbaby aKTUBOM HEH3H]CKUX
(dhormoBa. Ycien Beoma oceTspHBe PYHKITH]E KOjy 00aBIbajy, CBE aKTHBHOCTH
IIPUBATHUX MEH3UjCKUX (POHIOBA Cy 10 CTPOrOM KOHTPOJIOM JpKaBe U TO
myTeM rnocedHor orpanun3anuoHor aena Hapogne 6anke Cpouje (HbC) xoju
CBAKOJHEBHO HAJIJIela U KOHTPOJIHILE BUXOBO MocaoBame. Onira GpyHKIuja
HBC y oBoM cermMeHTy (hrHAHCHjCKUX yciyTa je na 00e30eau cTabnITHOCT U
TpxuWHY qucuuminuny AId, kao u agekBaTHOCT CHUCTEMA 33 YIPABJbAKE
pHU3HIIIMa ¥ OITOBOPHOCT 3a JIEJIOBame ApyIITaBa 3a ynpassbame ([13Y)
MMOBHUHOM JTOOPOBOJHHUX IMEH3HjCKUX (oHA0Ba. FIMOBHHA TOOPOBOJFHOT
TeH3ujcKor (hoHIa ce MHBECTHpa ca IMIJbeM noBehama YKyITHOT ITpUHOCA
Yy KOPHCT 4YJIaHOBA JTOOPOBOJHHOT TTEH3HMjCKOT (POHMA, a CBe y CKJady ca
cnenehnM Havenmma:
e Hayeno curypHoctu MMOBHHE [100POBOJHLHOI IEH3MjCKOT
donna - y ctpykrypu noptdoinja J00pOBOJEHOT TIEH3H]CKOT
(horma Hamaze ce XapTuje o BPEAHOCTH M3/1aBaolla ca BUCOKUM
KPEIUTHUM PEjTHHTOM;

e Haueno nuBepcuduxanuje noprdosmja - noapasymeBa na
ce y CTpyKTypH mopTdonrja 100poBOJFHOT MEeH3UjCKOT (poHIa
Halla3e XapTHje Off BpEAHOCTH KOje Ce Pa3lInKyjy IpeMa BpcTama
1 U3[]aBAOIMMa, Kao ¥ IpeMa IPYyTUM 00eNexjumMa;

*  HayeJio onp:xaBama oaropapajyhe JMKBUIHOCTH - TOJpa3yMeBa
Jla ce y CTPYKTYpH OpTQouja 100pOBOBHOT TIeH3UjCKOT (hoHIa
Halla3e XapTHje O BPEIHOCTH Koje je Moryhe O6p30 u epuKacHO
KYTTUTH U IPOJATH TI0 PEJIATUBHO YjeHAUYEHO] ¥ CTA0MITHO] TICHH.

PerynaTopHu OKBUpP 3a MHBECTHpamkE AOOPOBOJHHUX NEH3UjCKUX
(honmoBa je neprHMCAH U OTpaHUYeH 3aKOHOM O JTOOPOBOJFHUM MEH3HjCKUM
(hoHTOBMMA U TIEH3WjCKUM TLTAHOBHMA KOjH j€ MPOUCTEKa0 U3 moTpede 1a ce
3aIITUTE TAKO3BAHM ,,IUTANIJEUBA " HHBECTHUTOPH (OCUTYPAHHUIIH), C 003HPOM
Ha CBa HEraTHMBHA UCKYCTBA KOja j€ Hall HapoA JOKUBEO TOKOM 90-Tux roxuHa
nponwior Beka. C Tora u He OM Tpedayio Ja 4yau HEMoCTOjamke JTUMHUTA 32
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WHBECTHPAE Y JIpJKaBHE 00BE3HUIIE?, OTPAaHMYCHO MHBECTUPALE Y aKIIHje
u MelyHapoaHa pUHAHCH]CKA TPXKUILTA, KA0 U MHOTE JpyTre HHBECTHIIMOHE
Oapujepe Koje ce mpaBaaBajy HaueJIuMa CUTYPHOCTH M JUBepcuUKaLnje
noptdonuja. Tako je y cknany ca 3akonoM [1] n ogmykama Haponne 6anke
CpOuje mponucano J1a ce UMOBHHA JOOPOBOJFHUX MEH3HjCKUX (POHI0BA MOXKE
yJarartu:

* ¥V nyxHHYKe XapTHje o BpenHocTH Koje u3najy HbC u Penyonuka
CpOwuja, ka0 ¥ XapTHje Ol BpEIHOCTH KOje U3/ajy IpaBHa JIHIA Y3
rapanuujy Pemy6nuke CpOuje — no 100% nMoBHHE MEH3HjCKOT
¢donpa;

* YV nyXHUYKE XapTHje Ol BPEIHOCTH KOje H3Iajy jeAMHHULE
TEpUTOpHjalTHE ay TOHOMHU]E U JIOKaJHe caMmoymnpase y PemyOnuiu
Cpbuju — 1o 20% nmoBuHe QoHAA;

* YV nyXHUYKE XapTHje ol BPEAHOCTH KOje n3/ajy mpaBHa Jula ca
cenumreM y Penyonunu Cpouju — 1o 20% umoBuHe GoHa;

* YV xwunorekapHe OOBE3HULIE KOje C€ M3/Aajy Ha TEPUTOPHUjU
Peny6nuke Cpouje — no 30% umoBuHE QoH/a;

* 'V 7geno3uTHE NOTBP/IC Koje u3/1ajy OaHKe ca ceumTeM y PeryOnunn
Cpbuju — 1o 20% nmoBuHe QoHAa;

* YV akiyje mpaBHUX JHIA ca ceauniTeM y Pemyomuiu Cpouju koje
ce Hanase Ha A nmuctuHry beorpancke 6epse — 1o 40% umoBuHE
¢donpa;

* 'V akiuje nmpaBHUX JIHIA ca ceaumiteM y Pemyomumnu Cpouju koje
ce He Haslaze Ha A muctuHry beorpazacke 6epse — 10 10% nmoBuHe
¢donpa;

* ¥V uHocTpaHcTBY MakcuMasHo 10 10% umoBuHe QoHAa U TO Y
IpkaBHE OOBE3HHIE, KOPIOpPAaTUBHE OOBE3HHMIIE, JICMIO3UTHE
MOTBPIE M akKIUje Koje M3Aajy MpaBHA JHULA Ca CEAMINTEM Yy
3emJbaMa EBporncke yuuje unu apxasama unanuinama OELLl-a;

* VY »enokpetHocTH — 110 15% nmoBuHE GoHa;

* YV HoBuaHe geno3ute Koa Aomahux Oanaka — 10 5% UMOBHHE
¢donpa;

VYenen Henocrtojama pejTHHT areHuuja y CpOuju, KOpriopaTHBHE
00Be3HUIIE Y KOje ce ylake MMOBHMHA MEH3UjCKOr (oHAa MOpajy UMaTh
rapasijy aomahe uiau HMHOCTpaHe OaHKE OJHOCHO MPaBHOI JHUIA ca
cenuuITeM y 3eMJbama EBpornicke yHuje min apxxasama unanunama OEL/l-a

2 Hako momahm 3akoHOmaBam cmarpa Ja Ip)KaBHE OOBE3HHIIE HE HOCE HUKAKaB
PH3HK, TO CBAKAKO HE JIeJyje TaKo U3 YIiia HeKOI Mel)yHapoIHOT MHBECTUTOPA.
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KOjU Cy PEjTHUHTOBaHM HajMame ca pejTHHIOM ,, A (Standard and Poor’s,
Fitch) uma ,,A2% (Moody’s). icTu cTereH pejTHHTa 3aXTeBa Ce U 32 HHOCTPaHe
KOpIIOpaTHUBHE OOBE3HHUIIE y KOj€ C€ MHBECTHPa UMOBHHA JIOOPOBOJHHOT
neHsujckor (oHaa. 3aHUMIBMBO je uctahu na je 3akoHOM mpenBuleHO
HWHBECTUPAE Y XUIIOTEKapHEe U MyHHUIUTaIHE 00BE3HUIIE, aJld Y TPEHYTKY
Kazja ce oHe mojaBe Ha AomaheMm (uHaHCHjcKOM TpxKHUIITY. McToBpemeHo,
3a0pameHo je MHBECTHpake y pUHAHCH]CKE AeprBaTe (HABOHO 300T BUCOKOT
pH3HUKa KOje OBaKBO yJarame ca coOOM HOCH), Ka0 U y JICTIO3UTe KO OaHaka
y HHOCTPaHCTBY.

Ha ocnoBy npeanora 3akoHa o W3MEHaMa M AoNyHaMa 3akoHa O
JNOOpOBOJPHUM IEH3MjCKUM (OHAOBUMA U NIEH3UjCKUM IIJIaHOBUMA [2] Koju
je o0jaBsben cpenunom anpuia 2010. ronunae on crpane MuHucTapcTBa
¢unauncuja Penyonuke CpOuje, a koju Ou Tpedaio aa Oyzae ycBojem Tokom 2011.
rojinHe, HajBepoBaTHUje he OuTH oMoryheHo HHBECTHPALE Y HHBECTUIIOHE
jelMHHULE OTBOPECHUX MHBECTHLIMOHUX (POHIOBA KOjU TIOCIY]y Ha IPOCTOPY
Peny6nmke CpOwuje, EBpornicke yuuje u semasbsa OELL/I-a. [Topen Tora, ouekyje
ce 1a Oyzne omoryheHo ¥ MHBECTHpamhE Y KPAaTKOPOUHE AYKHUUKE XapTHje
O]l BpEAHOCTHU KOje M3ajy WJIM 3a IbHX TapaHTyjy OaHKe ca CeIUIITEM Y
Peny6nunu CpoOuju, ok he onpenda o MaKCHMaTHOM HOBYAHOM JICTIO3UTY
kon nomMahux OaHaka HajBepoBaTHHje OMTH M30aveHa.

2. CTPYKTYPA CUCTEMA U UMOBHUHE
JAOBPOBOJ/bHUX INEH3UJCKHUX ®OH/AOBA [3]

Kpajem Tpeher xBaptana 2010. roqune Ha nomahem (puHAHCHjCKOM
TPXKHUILITY MOCTOjaJIo je 0caM JIpyIITaBa 3a yIpaBJbathe KOja YIPaBIbajy
MMOBUHOM JieBeT neH3ujckux (ougosa (cnuka 1.[3]). Unak, kpajem 2010.
rogune Haponna 6anka CpOuje je 103BoJnIa Cliajakhe TeH3M|CKUuX (DOHI0Ba
»Hypo-Garant*“ v ,,DDOR Penzija plus‘ xoju ¢y HaCTaBUJIU MTOCJIOBAE TIO]T
Ha3uBoM ,,DDOR-Garant*, 10K je uctToBpeMeHo uznaia no3sony JI3Y ,,Delta
Generali 3a ynpapibame neH3ujckuM GouaoMm ,,Nova penzija“ (capanimbu
DPF ,,Delta Generali Index*) nomro je A3Y ,,H/I5 Hosa nensuja“ noueno
OJUTYKY J1a 00yCTaBH CBOj€ TIOCIIOBALE Y 00JIACTH JOOPOBOJEHUX TICH3H]CKUX
(doH0Ba, a YUNME je caMO HACTaBJbEHA J1aJba KOHICHTpAIlja (MHAHCH]CKIX
nocpenHuka y oBoj oosactu. C Tora je u3BecHo ja je mouetkom 2011. ronune,
o7 Kaaa Ha JoMahem pUHAHCH]CKOM TPKHILITY TOCTOju camo mect JI3VY koja
yIpaBJbajy akTHBOM OCaM MEeH3HjCKUX (OHI0Ba, ONLIO 10 Aajber noBehama
Herfindahl-Hirschman nanexca ca HuBoa o1 2.606 moeHa KOJIHMKO je H3HOCHO
Ha kpajy Tpeher kBaprana 2010. ronuse.
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Cnuka 1. Cmpykmypa cucmema 006p080bHUX NEH3UJCKUX (POHO08A

Narodna banka Srbije

A

Centralni
registar

G :'- HoV

5 Brokeri { -

Berza

Kastodi banke

Generali

Komisija za HoV

VYxonuko ce mornena crpykypa umosuHe JIID Ha kpajy Tpeher
kBaptana 2010. roguHe (cnuka 2.[3]) MoXke ce MPUMETHTH Jia Cy HajBehu
neo noprdonnja YMHUIIE Op)KaBHE OY>KHUYKE XapTHje Of BPEIHOCTH
(61,2%), on vyera cy oOBe3HUIlE cTape AeBU3HE mTeame 19,6% a Tpe3opcku
3anucu 41,6% yxynHe umoBuHe. MctoBpemeHno, 26,2% cy 6uina cpeacTsa 1o
Bubemwy, 4% opodeHH Jeno3uTH, a akuuje camo 6,2% yKymnHor noprdoiuja.
Ocratak o 2,4% mnoptdoauja YHHWIE Cy KOPHOpPaTUBHE U MHOCTPAHE
00Be3HUIIE, HEMOKPETHOCTU M NOTpakuBama. C Tora je cacBUM CYBHIIHO
MOCTABUTH NUTAE 112 JTU OBAKAB KOH3EPBATHUBAH HAYMH HHBECTUPAbA IIPY KA
3a710BoJbaBajyhy nuBepcudukanujy noprdonuja, kKao U 3a10BoJbaBajyhe
[IPUHOCE BbUXOBUM YJIaHOBIMa KOjuMa Tpeda mpe cBera 00e30e1UTH aIeKBaTHY
3amtuTy o uHprauuje. Ilopexn Tora, togaran npobieM NpeACTaBIba U CTAB
nomahux MeHayepa 1o KojeM 01 OHH 3aJpKajll CIIMYHY CTPYKTYPY HUMOBHHE
Yak M y cy4ajy 3Ha4yajHUje TnOepain3alije peryiaTuBe Koja ce OHOCH Ha
WHBECTHPamke J0OPOBOJEHUX TEH3M]CKUX (POHI0BA, TPUTOM Bepyjyhu na je
U caJlalliiba PeryjlaTtuBa 3HaTHO ,,MCIPEA’ TPXKUIITA, JOK je HCTOBPEMEHO
u 100po TO3HAT CTaB peryiaropa mo Kome je mocrojeha perynaruBa u
KOH3€pBaTHBaH HAUMH MHBECTUPAba Y BEIMKO] MEPH 3aIUTUTHO JOOPOBOJBHE
neHsujcke poHmoBe o1 yTULaja II100aIHEe EKOHOMCKE KPH3€ HaKO CE lHUXOBa
MOTEHIMjaIHa YCIIEIIHOCT Ha yTH POK Y OBOM TPEHYTKY HE CIIOMUILE.
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Cnuxa 2. Cmpykmypa umosune na kpajy mpehee keapmana 2010. cooune

Akcije - A
PotraZivanja listinga

0,06% 3,97% Akcije van A
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2,26%
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Trezorski
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3. HEOIIXOAHOCT JIMBEPAJIM3ALIMJE
3AKOHCKE PEI'YJIATUBE [4]

Hamr 3akoH yHyTap perynaTopHOT OKBHpa ojipeljyje HHBECTHIIMOHA
OorpaHuYemha M TO ,,HAaBOJHO y IUJbY JAUBEepcH(HUKaIMje mopTdosinja
neHsujckux Gougosa, nok HBC mpomnmcyje monatHe yciaoBe W HauWHE
WHBECTUPakha KaKo OM ce OrpaHuYniIa U3J0XKEHOCT MEeH3UjCKUX (OHI0BA
pusuKy. MehyTuMm, cacBUM je jacHO Jia je OBaKaB PEryJIaTOPHU OKBUD Y
MOTITYHO] CYNPOTHOCTH ¢a MojiepHOM nopTdosno Teopujom. Kao npumep
MOJXKE TIOCIYKHUTHU Bakeha 3akoHCKa ojipe0a Mo KO0jOj jé MHBECTHUPAHE
Yy MHOCTPAHCTBY OI'paHMYEHO Ha MakcuMasHO 10% MMOBUHE MEH3UjCKOT
(doHa YMMe Cy TIeH3UjCKU (OHIO0BH (OHJOCHO BbUXOBH WIAHOBH) OYKBAITHO
IPUMOpaHH J1a HEMOTPEOHO MPEy3UMajy BUCOK HUBO CHCTEMATCKOT PU3HKaA’®.
C Tora Ou Ha MpUMep MyHO JIOTUYHH]E OHUIIO JIa je IOULIO JI0 TUMHUTHPaka
WHTEPHOT yMpaBJbakha HWMOBMHOM y3 oOaBe3y Beher mHBecTHpama y
WHOCTpaHCTBY unMe Ou J[3Y Omiia mpumopaHa jJa aHTaxyjy eKCTepHE
MeHanepe (nonyt State Street-a, Deutsche AM, Credit Agricole-a, utn.).
[open tora, nomaha perymnarruBa Kao Ja He MPEMNo3Haje Ja Nope] pu3nuKa
BOJIATUJTHOCTH MOCTOJHU M PU3HK HH(IIAIN]E KOjH j€ TOKOM JYXKEeT BpEMEHCKOT
Nepro/ia 3HaTHO OMACHHJH jep MOXKe 3HauajHO Jia ,,Harpu3e’ ocTBapeHe
WHBECTHUI[MOHE TIpuHOCce. Mnak, HemMa cyMmbe Aa cy noctojeha (ctpora)
peryJiaTopHa orpaHuueHha Onila HEOXoHa Kako OU ce 0javalio MOBEpeHEe
y TIpUBaTHE TeH3UjcKe (oH0BE. IhIX0B OCHOBHM IIMJb OWO je Ja 3alITHTH

3 C Tora, BeoMa pa3odapaBajyhe u mopaxasajyhe aemnyje u3jaBa TUPEKTOPKE
Beorpancke Oep3e wacommcy ~busanc” [5] (maprt 2008.) xoja je m3jaBmia
caJa ce BpIIM NPUTHCAK peryiaropa aa ce u3ahe y HHOCTPAHCTBO ILUTO je aIcypr,
Oyayhm ma Tako MHBECTHIIMOHW U TICH3U]CKH (DOHIOBH CBOjUM HOBIIEM MOMaXKy

Tyhy exoHOMH]Y .
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JIOOpOBOJBHE TEH3UjCKE (DOHIOBE OJTHOCHO HUXOBE UJIAHOBE Off KPXKOT
M Hepa3BUjeHOr (PMHAHCHjCKOI CHCTEeMa Halle 3eMJbe. 1o Cy y mpakcu
MIPUMEHMIIC MHOTE HepasBHjeHe 3eMJbe y JlaTHCKO] AMEpULIH, HCTOYHO)]
EBponu u nentpannoj Asuju. CTpora peryiaropHa OorpaHuyeha Cy y OBUM
3eMJbaMa CTBOpEHa Kako OM ce 04yBao IITO MPOCTHjU HAYMH PeryjIrcama u
HaA30pa HaJl IEH3UjCKUM CHCTEMOM, M30eraBajyhn Tako KOMIIEKCHOCT ca
BHUIIIE HHCTPYMeHaTa U (porroBa. Ha Taj HauMH NEH3HMjCKH CHCTEM je TIOCTao
MyHO JeAHOCTaBHMjHU 32 PETyJUCAkhEe U pPa3yMJbUBUjH 32 BbETOBE YJIAHOBE, a
LITO je CBAKaKo Y MOYETKY Onja mpegHoCT ¢ 003MpOM Ha TO Jja CBAaKH HOBU
CHCTEM YIJIaBHOM HY/HM JbyJlMMa HEI0BOJBHO jacHe MoryhHocTH n300pa.
Mebhytum, o3HaToO je 1a ,,Kako ce JbyJu BPEMEHOM HaBHUKaBajy Ha
HOBHU CHUCTEM TaKO M jeHOCTAaBHOCT CHCTEMa MOCTaje cBe Mame outHa™. OHO
mTo OpuHe je Aa Baskehn 3aKOHCKM MPONUCH HUCY 0cino0olenH ,,rporKoBa’
Ia je Ba)KHO Ja JpKaBa Ma)KJbUBO MPOIICHU €BEHTAIHO HETaTHBaH yTHIIA]
nocrojehe 3aKOHCKe peryjaTuBe Kojy je HaMeTHYJIa MOLITO OHa Kao TakBa
MOXe€ y MOTIYHOCTH /1a YPYIIU H OCHOBHHU IIUJb E-EHOT MOCTOjama. 3aro je
KJBYYHO MUTamE Koje ce MOXKe MOCTaBUTH: ,,Komuko O6p30 Ou oBaj cucteM
Tpebano mudepannzoBaru? . OAroBop Ha OBO MUTAKE MOXKE OUTH IPUITHYHO
pazinuunt. Y Uuney koju je mel)y mpBuMa cIpoBeO OBY BPCTY IEH3H]jCKE
pedopme oH O IIIaCHO npUIUUHO CROPO AOK O Y 3eMJbaMa Koje Cy HeIaBHO
crpoBesie 0By pe)opMy OH ITIacHO nyHo Opowce. CBAKaKo, TyropouyHU LUJb
Tpeba na Oyne mpuMeHa MpaBuiIa pazymue ocobe. Huje copHo na u oBa
BpCTa MPOIKCa UMa CBOje MaHE ajii J1a je OHa WIIaK JaJieko MOKeJbHUja
Ol AYTrOpOYHE TOJUTHUKE KBAHTUTATUBHUX OrPAHUYCHA IMPUITUKOM
HWHBECTHpamba JOOPOBOJFHUX MEH3MjcKUX (ponaoBa. OBakBa nudepanu3amnyja
Tpeba na 06e30enu aneKkBaTHy AUBEpCUPHKAIH]y MOPTHOIHja, a MEH3H]CKEe
(hoHIOBE MOACTAKHE J]a C€ TaKMHYE y MOHYAHM U MPUMEHHU PAa3IUUYUTHX
MHBECTHUIMOHUX CTpaTeruja ¢ 003MpoM Ja je y Halloj 3eMJbU MPUMETHA
BEOMa BHCOKa Kopelanyja y IpUHOCKHMa OCTBaPEHUM Ha HUBOY UHIYCTpHje
J0OpOBOJEHUX TIEH3UjCKUX (poH10Ba (cinKa 3.[6]) , ITO CBaKaKO HUKO HE MOXKE
OLICHUTH Ka0 MO3UTHBHY KapakTepHcTuKy. Tako 6u ce (y3 Behy pasHoIuKoCT
1 KOHKYpEeHIHjy NeH3ujckux (oHnosa) rpahanuma omoryhmuiio aa mpema
COIICTBEHO] aBEP3UjH MPeMa PU3HUKY U )KMBOTHOM 100y onabepy MeH3UjCKu
(hoH[ KOjH HajBHIIIE OJrOBapa HLUXOBUM IIpedepeHiirjaMa 1 norpedama.
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Cnuka 3. ®OH]/[ex u spedonocm uneecmuyuonux jeounuya /{11

1560

15004

1440

1380+

1320

1260
1200
11404
10804 — e

10204

1604 1005 0306 2706 2107 1408 0709 0110 2510 1811 1212 0501 2901 2202 1803 11.04

B DELTA GENERALI BAGIC B DDOR-Carant

B RAIFFEISEN FUTURE O DDOR PENZILA PLUS

DELTA GENERALI INDEX O DUMNAY

O TRIGLAY O HYPO

E50CIETE GENERALE EKWILIBRID E50CIETE GENERALE STEDMA
B FONDEX

C Tora je y HacTaBKy pajia BeliuKa Naxkma nocseheHa nmpeaHocTuMa
Behe mehyHapoane ausepudukanuje nopTdonnja 100pOBOJBHUX TEH3U]CKIX
¢donoBa, HeonxonHourhy Behe anokanuje BLUXOBUX NOPTdoIUja y aKIIMjCKH
KamuTaj, Kao u moTpedoM 3a yinarameM y (pUHaAHCH]CKE JIepUBaTe ca [IUJbEM
MoCTU3ama WTo Behe auBepcudukanmje noprdhoianja u cMambUBaba YKYTHOT
HUBOA MIPEY3eTOr pU3NKa

3.1. IIpeonocmu meljynapoone ousepcuguxayuje nopmdhonuja [4]

Y cTpydHOj jaABHOCTH BEOMa YECTO TIOCTOjH AFIIEMa 1A JIM TICH3U|CKHU
(hona Tpeba ga MHBECTUPA Y MHOCTPAHCTBY Oyayhm nma cy meroe obaBese
yIJIaBHOM HcKa3aHe y noMahoj BamyTu. Mmax, mocToju BeTUKH Opoj pasyiora
KOjH MOJ[pyKaBa OBaKaB HAYMH WHBECTUPama. [[pBU U OCHOBHU Cy CBaKaKo
nmpenHocTH MelyHapoaHe nuBepcudukaiuje moptdoirja Koja ce oriena
Yy CMambHUBamy YKYITHOT CHCTeMaTCKor pu3nka (ciuka 4.[4]). Menanepu
eH3ujcKuX (GOoHA0BA, O€3 003Mpa Ha MPUPONY MPEY3ETUX 00aBe3a, TeKe aa
OCTBape IITO BUIIK HABO MPUHOCA 33 IaTH HUBO PU3UKa. 3HA Ce Ja PU3UK
MOXe OWTH cMameH AuBepcudukarmjoM mopTdoanja AyK pa3THIuTHX
AMOBHHCKHX Kjiaca. Mmak, muBepcudukairja yHyTap jeaHe 3eMJbe MOXKE
Jla eMTUMIHHIIE CAMO HECHCTEMATCKH PU3HK KOJH IIPOUCTHYE U3 PAITHIUTHX
nepdopmMaHcH MHIMBUYIAaHUX KOMIaHWja U cekTopa. Ha ocHoOBy Tora ce
3aKJbydyje Jla Ce YHYTap jellHEe 3eMJbe HE MOXKE CMABUTH CUCTEMATCKU
PU3UK KOjU MPOUCTHYE W3 OMIMTHX edekara Koje jeqHa eKOHOMHja uMa
Ha CBE KOMITaHHUje YHyTap me. Mehytum, mro Behn Opoj pa3muauTux
€KOHOMMja HHUje Y CaBPIIEHO] KOpelanuju To he cucTeMaTcKku pu3uK CBaKe
OJl OBUX 3eMaJha OMTH Moryhe TUBEpCU(PUKOBATH Y TJI00AITHOM KOHTEKCTY.
JacHmje pedyeHo, TakaB pu3HK he OMTH cMameH GopMupameM MelhyHApOIHO
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nuBepcudukoBaHor noptdoinuja. C Tora Ou Ha IPUMEp HHBECTHPAE Y 3eMIbE
ca peaTUBHO MJIAJIOM IOIYJIALIMjOM MOTJIO OMTH Ol KJbyUHE BaXKHOCTH 3a
OCTBapHBamkE BUIINX MHBECTUIIMOHUX IIPUHOCA.

Cnuxa 4. Epexmu melhynapoone ousepcugpuxayuje nopmeoauja

Rizik Rizik

_ Jedinstveni rizik Portfolio sastavijen

__— iskljugivo od domacih hartija

________________________________ _ Portfolio sastavljen od
" domacih i inostranih hartija
Trzi&ni rizik

X Broj hartija Broj hartija

3aHnMIBMBO je uctahu 1a Mel)yHaponHa quBepcudHKaIija He CMamyje
caMo pU3UK Beh MCTOBpeMeHO moOosblaBa MPUHOC HA BUILE PA3IUYUTHX
HaynHa. Tako Heke 3eMibe (monyT Kune u CAJl) MOory OMTH €KOHOMCKH
yCIELHHUje Ol APYTHX yCJIe uera npyxajy 1 BUILIEe HHBECTULIHOHE IIPUHOCE.
CnuyHo TOoMe, ykonuko ce pact b/ 3nadajHo pasnukyje mehy 3emipama
oHJa MelyHapOoaHO MHBECTHPAE MPY’Ka CUTYPHY 3alITUTY O IIPEBEIIUKE
BOJIATUJIHOCTH TNpPHHOCAa Ha akuujcku kamutai. [loctoje m oxnpehene
BHUCOKOBPEAHOCHE €KOHOMCKE aKTHBHOCTH (eKcIuIaTauuja Hadre, 31ata, uTx.)
KOje He MOT'Y OMTH IIpely3eTe y MojeIMHINM eKOHOMHjama. [IpiuToM je BaskHO
HAIlOMEHYTH /2 C€ OBE KOHCTAaTalllje MPBEHCTBEHO OJHOCE HA aKIMjCKU
KalnuTal [pe Hero Ha MMOBMHCKE KJlace MONMyT OOBE3HULA U MaTepujaHe
aktuBe. TpxuimTa oOBe3HUIIA UMajy TEHJICHIW]y Ja OyAy MHOTO BHIIE
r7100aTHO MHTErPUCaHa O TPXKHUILITA aKI[1jCKOT KalluTala, TAKo a Cy KOPUCTH
MehyHaponHe nuBepcupHuKanije cMambeHe ajli HE U HOTITYHO eIMMUHHUCAHE.
C apyre cTpaHe, THBECTHPAKE Y MAaTepUjaIHy aKTUBY (HEKPETHHHE) MOXKE
OWTH pU3NYHUjEe Y HTHOCTPAHCTBY Hero y AomMahoj ekoHoMUju. Pazior Tome je
Taj IITO je OBa aKTHMBA Mab-€ JTMKBUHA U BUIIIE 3aBHCHA O[] JJOKAJTHOT 3HAKbA
1 UCKYCTBA HETO LITO je TO CiIy4aj KoJ 00BE3HMIA U AKIIM]CKOT KaluTaIa.

Ha ocHoBy cBera peueHOr UMaIl CMO IPHJIMKY J1a C€ YBEPUMO y
HECyMIbMBE KOPHUCTH Mel)yHapoaHe AuBepcudUKaiije mopTQoiurja, Hako
OHO ca cOOOM HOCH M YMTaB HM3 JAOJATHHUX PU3HKa. JemaH o1 HajBaKHUjUX
PH3HKa je CBaKaKo BAaJyTHH PU3MK (PU3UK JEBU3HOT Kypca) KOjU ce orjiena
y ToMe za nomaha BajlyTa MOXKE ,,0jauaTH y OOHOCY Ha BAJIYTYy 3€MJbE Y
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KOjy CMO HHBECTHPAJIH, a IITO he y BEIMKO] MEpH YMambUTH HHBECTHIIHOHE
MIPUHOCE YKOJIMKO UX UCKaXkeMo y fomahoj BanmyTH. Mmak, oBaj pu3uK MOXe
OMTH enMMUHHCAH ynoTpeOoM BanyTHUX (oBapra, ¢jydepca u ommuja
(punancujckux nepuBara), a o yemy he Buine peun 6utu maso kacuuje. [lopen
TOra, IOCTOj€ ¥ MHOTH IPYTH PU3HIIM MOITYT Ha IPUMEP PU3HKA CaJlIupamba
KOjHU ce orjiefia y pu3uky aa Hehemo 10OMTH akTUBY/HOBAII 32 TPAHCAKIH]Y
KOjy CMO Ha TOM TPKHIITY U3BPIIMIIHN (2 KOjH je M3paKEHHU]H Ha HEPa3BHjCHUM
(uHaHCHjCKUM TpXXUIITHMA). MlcToBpeMeHO, TOCTOj U PU3HK JIMKBUIHOCTH
KOjU TIpelCcTaBJba OMAacHOCT Aa he HaM MMOBMHA OCTaTH 3apobJbeHa Ha
HEKOM HMHOCTPAHOM TPXKHILTY yCJiel OTPaHMYCHOCTH TOT TPXKUILITA 3a
MHBECTUPAEM YUME C€ 3HATHO OTEeXKaBa JIMKBHAAIMja WHBECTHIHjA U
LITO 32 MHCTUTYIIMOHAJIHE MHBECTUTOPE TIOMYT NEH3U]CKUX (DOHIO0BA MOXKE
Jla TIpeacTaBjba BeNMKU NpoOieM. Ilopex cBHX IpeTXOIHO HaBEACHHUX
pusnka Tpeba uctahu J1a mocToju M T3B. pU3UK TpaHcdepa (IO3HATHJU H
Kao MOJUTHYKH PU3HK) KOjH Ce OrJiesia y pu3uKy Ja he mHBecTHIM]ja ocTaTh
3apo00JbeHa Y MHOCTPAHCTBY Kao pe3yJsiTaT HempeABU)CHOI HaMeTama
EKCTPEMHHUX PErylaTopHuX Mepa. Mmak, mocienma TPy HaBeACHa PU3HKa
Mor'y OMTH U30€rHyTa jeTHOCTaBHUM 3aHEMaprBabeM OIpe)eHUX TPKUIITA
(HecTaOMIIHUX 3eMasba) AOK he BayTHH PU3UK TELIKO HAAMAIIUTH KOPUCTU
mehyHapoane nuBepcudukanuje. CBU OBH MPOOIEMHU HAPOUUTO Cy U3PAKEHU
KOJI 3eMaJba y Pa3Bojy 300T Uera je u cacBUM pa3yMJBHBO 3aIITO OBE 36MJbE
MMajy 3HaTHO HHKY JI03BOJbEHY I'PAHUIy 32 HHBECTUPAhEe Y HHOCTPAHCTBY
HEro LITO je TO ci1yy4aj ca 3eMsbama u3 peruona OEL/[-a. CaMuM THM MOKeMO
3aKJBYUHTH Ja e MpeIHOCTH MelyHapoaHe quBepcuduKanyje nopTdonmja
BHILIE OTJIe[ajy Y CMambHUBarby PH3UKa HEro y noBehamy HHBECTULMOHHUX
MIPUHOCA, T1a C TOTa U 0CTaje MpodJIeMaTHYHO oApenda Haller 3aKOHa MO KOjoj
je MHBECTHpame Y MHOCTPAHCTBY orpannyeHo Ha camo 10% moprtdonuja
I0OpOBOJBPHUX TieH3HjCKHX (poHmoBa. McToBpeMeHO, 00pa3iiokeme o
KOjeM je MHBECTUPambe Y HHOCTPAHCTBY ITpaheHo BUCOKMM TPaHCaKLIHOHUM
TPOIIKOBMMA, HeMoryhHomhy 3amTure o ACBH3HOI pHU3MKa (3a0paHa
WHBECTHPamka y (PUHAHCH]CKE IepUBaTe), Kao U Y3 CBE IMPETXOAHO CIOMEHYTE
PH3HUKE CBAKAKO HE MPEACTABIbajy I0OBOJbAH jaK apIyMEHT 32 OBY BHILIE HETO
CTpPOry 3aKOHCKY 0fipefi0y.

3.2. Heonxoonocm 3nauajnujez uHgecmupara

J®@II y akyujcku kanuman [4]

Ilpe Hero mTO HaBemeMO apryMEeHTE KOjU TOApKaBajy Behe
naBectupame 11D y akmujucku kanmutan Tpeda nctahu aa je oBa UMOBHHCKA
KJIaca Kpo3 HCTOPH]y OCTBapHJiIa BHUIE CTOIE MPHHOCa y opehemy ca 1pyrum

82



Mapxo Kebewan, [oy. op Jluouja Bapjaxmaposuh, Ilepcnexmuse paszsoja
uHoycmpuje 000po8osHuUX..., Paono u coyujanno npaso, cmp. 73-92, XV (2/2011)

HMMOBHHCKOM KJjlacama IOIyT OOBEe3HHIIA U Ip’)KaBHUX 3anuca (ciauka 5.[7]),
LITO je CBAKAKO YMHH BEOMa aTPaKTUBHOM U 3HAYajHOM HMOBHHCKOM KJIACOM.
U nopen tora menayepu joMahux MeH3UjCKUX (OHIOBA Y BEIHKO] MepU
n3beraBajy OBy MMOBHMHCKY KJlacy (HapOYHMTO 300T MOCIEA-E CBETCKE
EKOHOMCKE KpH3€ KOja M j€ BETMKO] MEPH I10JbyJballa CAMOIIOY34aihe BE3aHO
3a OBY MMOBUHCKY KJacy) Bepyjyhu mpuToM aa je oHa CyBHIIEC pHU3HYHA 32
BUX HAKO je OHa 3aIIpaBO CaMo BeoMa BOJIATHUIIHA HA KpaTak POK y mopehemy
ca OCTaJIMM UMOBHHCKHM KJlacama.

Cruxa 5. Ilepghopmarce pasnuuumux UMOBUHCKUX KAACA KPO3 UCTIOPUJY
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TpeHyTHO y CBETY TOCTOjH BEJIMKH OpOj MEHAIepa IeH3MjCKUX (POH/I0Ba
KOjH MTOJIpKaBajy CTaB IO KOjeM Cy aKIije Ouiie u ocTaie Hajoosba TyropodHa
WHBECTHUIIH]ja U TO TIOTOTOBY 3a MeH3HUjCKe (POHI0BE KOju NMajy Here(hrHrCaH
MHBECTHIIMOHHU XOpH30HT. OHH CBE BHIIIE YKa3yjy Ha YHEH-CHHUILY J1a IEH3H]CKU
(OHIOBM Ha OBaKaB HAYMH IPEY3MMajy BHIIE HUBOE PH3HKA aJIH CBE Y INJBY
OCTBapUBarba BUIINX HHBECTUIIMOHUX IPUHOCA MOIITO OU ce y CyIIPOTHOM
JECHJIO JIa TPXKHIITE aKIHjCKOT KalnTala Hy i JyTOPOYHUM HHBECTOTOPHMA
,»HEITo 3a HumTa™. nak, Hema cymme 1a he y OynyhHOoCTH HHBECTHpame
y aKIMjCKH KamuTall OMTH CBE KOMILJIMKOBAHHU]E U CIIOKEeHH]e, a 300T Jyera
he mpumena onroBapajyhe WHBECTHIIMOHE CTpaTerje OUTH CBE BHUIIE O
IpecyaHe BAKHOCTH 3a yCIIeX MHBECTHIIMOHOT Ipoueca. buio kako 6wmio,
Bepyje ce na he BehuHa MeHaniepa eH3njcKuX (POHIOBA U 1ajbe TIpedeprupaTu
WHBECTHPAKE y aKIIWjCKH KalTUTaJ ¥ TO IPBEHCTBEHO 3aTO IITO Bepyjy Aa he
TYTOPOYHU IPUHOCH OCTBAPUTH IIPEBAry HaJl KPaTKOPOYHOM BOJaTHIHOLIhY
OBE MMOBHHCKe Kjace. [Io BMXOBOM MUILBEHY, HAKO Cy IPHUHOCH Ha
aKIMjCKN KaluTaJ BOJIATUIIHMA Ha KpaTak POK, BElIMKa je BepoBaTHOha aa
he oBa MMOBHMHCKA KJIaca AyropoYHO IJI€aHO OCTBAPUTH BHIIIE IPUHOCE Y
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nopehemy ca ocTaiuM UMOBHHCKUM Kjacama. McroBpemeHno, mobopHuLn
OBAaKBOI' HAUMHA WHBECTUPAha BUJIC aKLIMje Kao ONTHUMAJIHY 3aLIUTY OJ
nH(pIanMje Ha Tyryd POK JOK c€ M3 MCKYCTBa 3Ha Ja BehuHa MeHanepa
neHsujckux Goumosa y cety unBectupa usmehy 40% u 60% noptdonuja
y aKIMjCKH KamuTall.

[TocMarpamem HCTOPHjCKUX TPHUHOCA aKIIMjCKOT KanuTana (cnuka 5.[7])
MOXKEMO TPUMETHUTH J1a je 0Ba MMOBHHCKA KJIaca JyrOpoyHO IieJaHo (Kao ITo
cMo To Beh U paHuje peksin) ocTBapuBaja CyliepuopHe IprHHoce Y nopehemy
ca OCTaJlMM MMOBHMHCKHM KJlacaMa, aJld IITO CBaKako HHUje rapaHuuja na
he Tako 6utu u y Oyayhe. Ha ocHOBY ciinke MOKeMO 3aKJby4HTH Jia je (3a
BpeMeHCKH nepuon npeko 10 ronnna) nopTdoano Koju je y MOTHyHOCTH
CacTaBJbCH OJ] aKLMjCKOT KaluTalla jeqHaKO BOJIATHIIAH (jeIHAKO CUTypaH)
Kao U OH3j KOjU je Y IOTIIYHOCTH cacTaBJbeH oj] 00Be3HuIa. C 003upoM Ha
TO Ja je MpoceYaH FOAWIIGM IPHHOC Ha aKIMjCKH KamuTal oko 7%, a Ha
o0BesHune 3-4%, pasnnka oko 3% Ha roAUIIBLEM HUBOY j€ €HOPMHA H TO
MIOTOTOBY aKO C€ MmocMaTpa MHBeCTHUIIMOHM nukiayc ox 30 go 40 roauna,
KOJINKO OOMYHO Tpaje paJHu BEeK ujaHa HEKOr meH3ujckor miana. C tora
HEMa CyMIbe J1a je 0Ba MMOBHHCKA KJlaca BEOMa IOro/iHa MPBEHCTBEHO 32
MJiazie JbyJie KOju CTBapajy MMOBHHY 3a COIICTBEHY IIEH3H]jY, HaKO He Tpeba
3a00paBUTH /2 je aKIHMjCKM KamuTaj MOTpeOHO mpebauuBaTH y Mambe
BOJIATUJTHE UMOBHHCKE KJIace YIMOPEAo ca CTapEHEeM WIAHOBA MEH3H])CKOT
niana. To HUKaKo He 3Ha4M M MOTIIYHO ETMMUHHUCAE aKI[HjCKOT KaluTana
13 BUXOBOI opTdonja, HajBUIIe 3aTO WTO he pusnk uHPIanMje u 1abe
OuTH MpHUCyTaH. YKOJIMKO C€ TeXKH HUKO] KPaTKOPOUHOj BOJIATHIHOCTH OHA C&
Moxe noctuhu Behom anokanujom noptdonuja y oarosapajyhu MUKc akiuja
n oOBe3Huna. MehyTuM, HHBECTHpPamkE Y BOJATHIIHHjE MMOBHHCKE Kiace
HE 3Ha4M HY>KHO U noBehaHy BOJaTUIHOCT YuTaBor noprdonuja. Tako ce y
3aBHCHOCTH OJ1 Pa3JIMKE Y BOJATUIIHOCTH M KOpeIaunju u3mel)y KOMIOHEHTH
KOje ynaze y cactaB nopTdoinja, HHBECTUPAEM YHYTap BOJIATUIIHH]E
MMOBHUHCKE KJIace 3alpaBO MOXKE CMambUTH BOJIATUIIHOCT MOCMAaTPaHOT
noptdonuja. CINYHO TOME, HHBECTUPABHE Y Mambe BOJIATHIIHE MMOBHHCKE
KJIace He MOpa HYXXHO JOBECTH M J0 HIDKHX IPHUHOCA. Y 3aBUCHOCTH O]l
BEJMYMHE MPUHOCHE PA3JIMKe U KopeJannje n3Mel)y KOMIOHEHTH Koje ylase
y cactaB nopT¢oiuja, MHBECTUPAkhE Y HUCKO MPHUHOCHE UMOBHHCKE Kjlace
MOXeE 3aIlpaBo MOBehaTH yKyIaH MPHUHOC MOCMaTpPaHor MopTQoIHja.
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3.3. Ilompeoa 3a ynazawem /11D y punancujcxe oepusame

Haxo je noOpo mo3HATHO Aa je jeaHa oX MpUMapHUX (yHKIIHja
(uHAHCHjCKUX JepuBaTa Ja oMOoryhm ajnexkBaTHO W JIaKIIe yIpaBJbambe
PHM3UKOM, HAIll 3aKOHOIaBAaIl H3PHYUTO 3a0pamyje T00pOBOJFHUM IIEH3HjCKIM
(bonnoBIMa BUXOBY yroTpeOy. Kao jenan o 0OCHOBHHX pa3Jiora je BepoBaTHO
Taj MTO cy (PMHAHCH]CKH JCPUBATH CAMH IO CEOM BeOMa KOHTPOBEP3HHU
W CyBHIIIE KOMIUIEKCHH, a IITO JIOBOAM 10 Tora Ja ux Behmua momahmx
MEHallepa U He To3Haje Oamr HajOooJbe jep UX M caMUu Ha3uBajy ,,CyBHIIE
pusnuHuM™. inak, OHM UCKYCHUJHU U TOCTEeNHUjU HYHKIH]H KOjy 00aBIbajy
Bepyjy Jla Ou ynarame y ((MHAHCH]CKe IeprBaTe TpeOaio T03BOJIUTH, a CBE Y
IIIJbY CMambMBamka YKYITHOT pU3UKa MOpT(HoIrja y3 OCTBAPUBAHE a/IeKBATHOT
MHBECTHIMOHOT TprHOca. Kasia cy y muTamy MeHayieps NeH3ujcKuX GoHI0Ba
3eMaJba I7Ie je 103B0JbeHa MPUMeHa (PMHAHCH]CKUX JIepUBaTa, OHU CBE BUIIIC
pa3marpajy BbHUXOBY YHOTpeOy yHyTap CBOT TpaJUIIMOHAIHOT TTOPTQOoIIHja.

HenaBHo cripoBeieHO HCTpakUBambe MO/ HA3UBOM Facing the future: a
survey of derivatives in_fund management [8] je yTBpAHIO Ja YaK TIOJOBHUHA
AHKETHUPAHUX MEHalepa MeH3MjcKuX GoHa0Ba y cBeTy (52,5%) Hukaaa Huje
KOpPHCTHWJIA IepUBaTe y OKBHPY CBOje MHBECTHIIMOHE cTpareruje. Mmak, y
OKBHPY HCTOT HCTPaKMBamba JOILIO ce 110 3aKJby4Ka 1a IepuBatu omoryhasajy
MeHaliepuMa BHIIe ¢10001e U GIeKCHOMITHOCTH, CMaleH PH3HK O] JIOIINX
WHBECTUIMOHMX OJUTYKa, Ka0 U MOI'YNHOCT FbUXOBOT JIAKIIIET HCIPaBJbamba.
Paznor 300r kojer ux MeHayiepu n30erapajy je Taj mTo MPBO MOPajy 3HATH
KaKO MPaBUITHO JIa UX KOPHCTE, a IITO je CBAKAKO BEIITHHA KOja Ce 3a OBaKO
KOMIIEKCHE (pMHAHCHjCKe MHCTPYMEHTE TelKo ctuye. Y cieaehoj tadenu
Cy HaBeJICHE MOTCHIMjaJTHEe KOPUCTH yroTpede (PMHAHCHjCKUX JepuBaTa
y MEHalIMEHTY NeH3HjCKUX (POHIOBA, a 3aTHM je JaT U NPaKTUYaH MpUMep
BHXOBE KOHKPETHE YIOTpeOe y MEHAIIMEHTY TIeH3H]CKUX (DOHIIOBA.

Tabena 1. Kopuwhere ¢jyuepca u onyuja y ynpassarsy neH3ujcKum

gomnoom [8]

Hamena Omuc
PeunBecrupame KynoHa, AMBUACHIN
U IPyruX HOBYAHUX MPHXOJIA
VYnpaBsbame KAMaTHUM PU3UKOM KyTOBUHOM (hjyuepca Ha HHIEKC
aKIuja u/uam oOBe3HHIA.

TIponaja jyuepca, KynoBuHa

IyT OIIMja WIN IPUMEHa oJu1ap
XeruHr BpeIHOCTH TOPTHOITH]ja cTpareruje (KyHnoBHHa YT OMNIHjE U
HCTOBPEMEHA MPOJiaja LT OIIIHje).
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Iponaja djyuepca Ha HHACKC
aKIMja 1 ICTOBPEMEHA KyIIOBUHA
(hjyuepca Ha MHACKC OOBE3HHUIIA Y
LUJbY MPEPACIIOeNIe CPE/ICTaBa ca
aKIija Ha 00BE3HUIIE U OOPHYTO.

TakTHuka anokaImja aKTuBe

Kynosuna unu npozaja jydepca Ha
MHJIEKC aKI1ja/00Be3HHIa Kako 01 ce

bera noprdonuja/ocersbuBocT 00BE3HMIA ’
yckiaaauia 6era nopTdoinja/oceTIbUBOCT.

Kynosuna/mponaja ¢jydaepca Ha HHIEKC
aKIMja CeKTopa Kako ou ce nosehaa/
I[Npeknaname cekropa CMambHJIa H3JI0KEHOCT CEKTOpa y
OKBHpY HOpTdoiHja akmuja.

Tponaja jyuepca Ha MHIEKC aKIMja
00Be3HUIIA (32 PA3IHKY Ol TPCHYTHOT
Onabup akiuja/o6Besunia YHOBYaBama aKInja/00BE3HNIA) KaKko On
C€ U30JI0BA0 U YKJIOHUO TPIKHUILIHHE PUIKK.

Xunomemuuxu npumep: /[06po6o.vHU neH3ujcKu POHO nocedyje 0yeopouHe KOpnopamueHe
o6gesnuye komnanuje ,,Risky Business Homunaine epeonocmu 5 munuona eepa ca pokom
odocneha 00 yemupu 2o0une u NPOMeHLUBOM KAMAMHOM cmonom 00 7,5% nayc 12-weceunu
EURIBOR. ¥V yumy ynpasmara puzukom, a paou 3awmume o0 Hemozyhnocmu omniame
emumosanux obsesnuya o0 cmpare komnauuje ,, Risky Business®, 006pogomsnu nensujcku
¢ono xynyje CDS (credit default swap) nomunanue epednocmu 5 munuoua eepa no yenu
00 300 6asnux noena (300 b6asnux noena = 3%) 00 Raiffeisen bank International AG. V
3aMeny 3a 3aumumy 00 pusuxd, 000poeosHu nensujcku pono he 6anyu ucnrahusamu 3%
200uLbe 00 HOMUHAIHe 8pedHocmu 00HocHo 12.500 espa meceuno.

3AK/bYYAK

JHomaha perysiaruBa Koja IpeMa pedrMma 3aKOHOJaBIa MMa 3a [[UJb
Ja 3alliITUTHU HCH3I/IjCKy MTCABY U NOCIICIIN paCT BpCAHOCTH HO6pOBOJBHHX
NEH3UjCKUX (OHI0BA CAJPKU U HEKE CIIOpHE O pei0e MOMyT:
*  Onpende 10 K0jOj je MHBECTUPAHE Y HHOCTPAHCTBY OI'PaHUUYCHO
Ha 10% umoBuHEe GoHJIA;
*  Onpende koja omoryheHO MHBECTHPAKE y JIPKaBHE OOBE3HULIC
0e3 HKaKBOT JTUMHUTA,
*  Onpende koja 3a0pamyje HHBECTUPaAE Y PUHAHCH]CKE JISPUBATE.
AKO TOrjie1aMo camo MpBY CIIOPHY OApea0y MOKEMO 3aKJbyUUTH Ja
je Baxeha perynaruBa y HOTIYHOj CYIIPOTHOCTH Ca MOJEPHOM HOPT(HOITHO
teopujom (MIIT) Oynyhu na cy nensujcku GoHI0BM OYKBATHO MPUMOPAHU
Ja Mpey3uMajy HEMmoTPeOHO BHCOK HHUBO CHUCTEMATCKOT PHU3UKA IOIITO
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HajMame 90% muxoBor noprdonrja Mopa OMTH HHBECTHPAHO Ha 1oMaheM
¢uHaHcHjcKkoM TpKUIITY. Ha Taj HaumH, MeHalepy ce orpaHu4aBa MpUCTYII
MehyHapoHOM (PMHAHCHjCKOM TPXKHILTY HAa KOME je pU3UK CUTYPHO HHMKU
a MPUHOC BHIIH.

Kaga je y muramy npyra crnopHa oapenda Koja ce OJZHOCH Ha
HMHBECTHUPAbE Y Ap’KaBHE 00BE3HULIE O€3 HKaKBOT TUMHUTA, MOXKE CE TOCTAaBUTH
nurame: ,,/la au je 000po oa ce kanuman Hameren 3a Oyoyhe nensujcke
ucniame uHgeCMUPA y Yuby NOKPUBArsa Oyuemckoe oeuyuma, cmarsyjvhu
NpUMOM HAYUOHATHY Wmeowy u ungecmuyuje? “ Buie je Hero OUUTIIeIHO
Jla oBa ozipenda MoxXe Jia mpercTaBba MaMal] Biagu na moseha nedunur n
ocnabu OylIeTCKY JUCHMILIMHY ¢ 003UpOM Ja Cy jOj OBako OyKBaJHO ,,Ha
TaHU qocTynHa cBe Beha cpencTBa mpuBaTHUX MEH3HMjCKUX (OHIOBA, a
MPBEHCTBEHO 3aTO IITO ,,KA0A Ce jeOHOM KpeHe nymeM 3a0VICUBArbA Opicase
KOO NeH3UjcKkoe (YoHOa 1aKo ce Modice 0ecumu 0d OHA CMEKHe 3A8UCHOCH
0a cee guute u aaxuie y3uma o6aj Hosay . C Tora ce U MOKE 3aKJbYUUTH J1a
npeycMmepaBame HajBeher sena nmeH3ujcke MTeNkbe Y IpsKaBHE 0OBE3HMIIE
npencTasiba ,,0aueH’ HoBall. OH O ce MOrao 3HaTHO KOPUCHH]jE yIOTPEeOUTH
jep TakaB HAYMH MHBECTHPAamba Y BEIMKO] MepH Nojceha Ha TpaJuMoHaIHN
cucteM Tekyher puHaHcupama (pay-as-you-go). LlIto ce True onpende koja
3a0pamyje HHBECTUpamke y GUHAHCH]CKE IEPUBATE U J1aJbe OCTaje HEjacHO
300r yera ux 3aKOHOJABAL] TPETHPa KA0 BUCOKO PU3NYHE HHCTPYMEHTE Kaaa
Jla OHU YCTBapH MMajy 3a UJb MUHUMHU3ALN]y U KBAIUTETHU]E YIPABIbAHE
PHU3UKOM.

Menayep nensujckor Gonaa Tpeda 1a uMa MOryhHOCT, JKeJby U 3HabE
Jla UHBeCTUpa y o Behu Opoj pasnuuuTHX HIMOBHHCKHUX KJlaca Koje HUCY
y mMel)ycoOHOj Kopenalnuju MoITo jeIMHO TaKBa CTpaTeruja CBaKOHEBHO
ryou u moOehyje onpeheHe MMOBHMHCKE Kiace, a IITO y CTBAPHOCTH
MpencTaBiba AuBepcupuKannjy noprdonmja kojoj cBu Mu Texumo. Mcto
TaKO, MOYKEMO 3aKJbYUUTH J1a j¢ HeJOYCTHBO J1a foMahu eH3UjCKU (POHIAO0BH
(ka0 TyropoYHH MHBECTUTOPH) MHBECTHPAjy HajBehu €0 CBOje aKTHBE y
KpaTKopoyHe (UHAHCHjCKE MHCTPYMEHTE MONYT TPE30PCKHX 3amuca u
JETIO3UTa KOJ| TIOCJIOBHUX OaHaka MJIM Jla UX Y HAjTOPEM Cllyuajy apKe
Ha TPaHCAKIHOHUM padyyHHMa (IITO je ciaydaj U ca AoMahuM MeH3UjcKuM
¢donnosuma). [lopen cera peuenor, Tpeda ncrahu u To 1a MEHALIEp MEH3UjCKOT
¢donga Tpeba a ce mpuApKaBa U HaueIa CUTYPHOCTH jep ce OBIE HE paau
0 HEKO] LINEKYJIaTUBHO] aKTUBHOCTHU Beh O MEH3MjCKOM OCHUTYpamy Koje
Ha AY>KU POK Tpeba Ja 00e30eau ajeKkBaTaH U CUTypaH NMPUXOA JbyJuMa y
CTapoCTH.
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Development perspectives of voluntary pension funds industry in Serbia

Summary

The necessary activities regarding further reforms in public pension
system in our country caused considerably less attention being paid to the
industry of voluntary pension funds. Even though it is still young and at a
stage of capital accumulation, this industry has a need to change and develop
along with tendencies and attitudes accepted within capitalised pension funds
worldwide. Strict legislation, high correlation with income, as well as dome-
stic managers’ approach which treats the assets of voluntary pension funds
as investments in debt and highly liquid securities, has forced the authors to
question the correctnes of this common practise in our country.

Key words: voluntary pension funds, diversification, principle of se-
curity, liberalisation, legislation.
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(HE) OYEKHBAHH EQEKTH PE®@OPME
IIEH3HJCKOI' CHCTEMA

Ancmpaxm: Oge co0une Haspuiasa ce decem 200UHA O NOYEMKA
pegopme cucmema neHzujcrkoe u uneanuockoe ocucyparea. Illompeba
3a pedhopmom 0602 cucmema Koja CUsypHo npeocmasnsd jedaw 00
HajcnodiceHujux nodyxeama u Koja uma eKOHOMCKe, CoyujaiHe na u
Mopanne umnauxayuje, He modce ce 0osooumu y numarse. OHa je
ouna HeonxoOHa oa 6u ce OMKIOHULU NPOOIeMU Y PYHKYUOHOCAY
cucmema Hacmanu 3002 He2AMUBHUX O0eMOSPAPCKUX Kpemarsd,
Hennahara oonpuHoca 00 cmpane nocio0asayd, 6UCOKe He3ano-
cneHocmu, 8ucoxoe yoena uzoamaxa sa neusuje v BJII-y, eenuxoe
u KoHcmanmuoz oegpuyuma y ¢onoy 3a IIHO, nenososnom oonocy
bpoja ocuzypanuxa u KOpUCHUKA NEH3Ujd, HeNo8ObHOj CIMPYKMYpU
KOPUCHUKA NEeH3Uja umo.

Pegopma je npe ceeca umana 3a yus QuHancujcKy oopacugocm
cucmema Koja Ou ce nocmuenda Kpo3 NOOUMpAsarbe Yciosd 3d
ocmeapusarse npasa, usputhy nosezaHocm usmehy eucuxe nemsuja
u ynaahenux Oompumnoca, yeoherwem mepa cmumyrayuje yniame
0ONPUHOCA MOKOM YUMABO2 PAOHO2 6eKa, Npouupersem 00yxeama
ocuzypanuka, a 0a ce npu mom cavyéa NPUHYUN COAUOAPHOCTU.
Haume, 6e3 ob3upa na 0yb6oky kpusy, u oame ce oyeryje 0a
cucmem mexyhee ¢hunancuparoa newsuja 3acHo8aH HA NPUHYUNY
mehyeenepayujcxe coruoaprocmu (npéu cmy6) npedcmassa jeOutu
NOMNYHO CUSYPAaH HayuH 0a ce 00e36e0u Makap MUHUMALAH 00X00AK
y cmapocmu.

Kuyune peuu: neusuje, newsujcko u uUH8AIUOCKO ocuzypape,
pepopma.

* MHUHHCTapCTBO pajfa U colyjanHe noautuke PemyOnuke
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1. PE@OPMA CUCTEMA IINO — ®A3E

N3menama CaBe3HOT 3aKOHA O TIEH3H]CKOM M HHBAJIUJICKOM OCUTYparby
Koje cy cTynuie Ha cHary 1. janyapa 2002. ronqune, npeasulero je cnenehe.

- mpoMeHa HAYMHA yckjaaluBama nensuja

HamyIITamkeM 3apaja Kao jeAWHOT TapaMmeTpa 3a yckiahuBame
u yBohemem, mopen 3apaja W TPOIIKOBA KMBOTA Kao MapaMerpa 3a
yckirahuBame MeH3uja, T3B. «mBajmapcka hopmymnay (eH3uja ce Oa Taaa
KBapTanHo yckialjyje ox 1. janyapa, 1. anpuia, 1. jyna u 1. oktoOpa Tekyhe
TOAWHE, Ha OCHOBY CTAaTUCTUYKUX I10JIaTaKa, Ca KPETakhEM TPOLIKOBA )KMBOTA
¥ TIPOCEYHE 3apajie 3aroCICHNX Ha TEPUTOPHjH PenmyOnnke y mpeTXoqHOM
KBapTaly, yMECTO MECEYHO ca KpeTambeM 3apa/ie);

[IpennoxeHnM HAYMHOM yCKJaljuBawa IeH31ja ¥ HOBUaHNX HaKHaIa
3a TenecHo omrtehewe 3aapxaBa ce moctojehe permewe y cucteMy NeH3HjCKOT
W WHBAJTUJICKOT OCUTypawa. YBohemeM /Ba mapaMmeTpa 3a yckiahuBawe
reH3uja jomr ox 1. janyapa 2002. ronnHe (KpeTame TPOIIKOBA KHBOTA U
KpeTame 3apaje), 3aJapkaBa ce onpenesbeme aa ce obe3dehyje, ¢ jemne
CTpaHe, 04yBambe peajiHe BPeJHOCTH MIEH3H]a, a ¢ JIpyre CTpaHe, Ja eH3Hje
mpare u 3apajie, OJIHOCHO Jia CTaHJap]l ICH3HOHEepa JeTIOM IpaTH CTaHIap.
3aIroCICHHX.

- jenHoKkpaTHO noBehame cTapocHe rpaHuue

npeasulheHo je jeqHokpaTHO noBehame cTapoCcHE TpaHUIEe O TPH
ronuue, 1 To ca 60 Ha 63 romuHE JKMBOTA 32 MYIIKapIle, OHOCHO ca 55 Ha
58 roguHa JKMBOTA 32 JKEHE.

OBakBO HEYy0OHUajeHO pelIeHhe J1a Ce CTapOCHA TPAHUIIA JeTHOKPATHO
MOJIUTHE 32 3 rofirHe 0e3 Mpelia3Hor Mepro/ia I0Besia je MHOI'e MOTCHIIHjaIHe
NEH3MOoHepe y TPolJeM, a HApOUUTO KajJja ce uMa y BUAY Jia je TO TIepHOJ
MoYeTKa TpPaH3UIIMje, MPBUX MACOBHHX OTIyIITama M HeMoryhHoctu
MpoHajla)keha HOBOT Tocyia. Tpeba HAalmOMEHYTH M Ja je OBakaB HauWH
JEITHOKPATHOT TI0/IN3akha CTAPOCHE TPAHMIIC KOjH je OUHTIICHO IPEACTaBIba
Hall crienupuKyM, Ha MHOroOpojHiM Mel)yHaponrHuM KoH(pepeHujama u
CEMHUHAprMa UCTHUILIAH Ka0 HETaTUBaH IIPUMED ;

- yrBphuBame jeaHe HajHU:Ke NMeH3Uje, yMECTO IOTAJAIIBUX 5
KaTeropuja HajHWKUX TEH3Hja KOoje Cy 3aBHUCHJIC OJ] AY>KMHE TIeH3HjCKOT
CTaXxka, u JIp.
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2. 3aK0H 0 MEeH3MjCKOM U MHBAJHNACKOM ocurypamy 2003.

HoBu 3akoH 0 TEH3HWjCKOM W WHBAJHUJCKOM OCHUTYpamy KOjU je
ctynuo Ha cHary 10. anmpuna 2003. roguHe caapKu BeIUKH Opoj HOBHHA H
pedopMcKuX perremna.

Hog HauuH oOpauyHa neHsmja

CBakako jeHa 0] HajBaXXHHUJUX ITPOMeHa ce ogHocH Ha. HoBa ¢popmyima
3a 00pavdyH NeH3Mja ce 3aCHNBa Ha 00IOBUMA(IIONHT CUCTEM), & 00padyHCKHU
TIEPHO]I Ce TTPOAYy’KaBa Ha YNTB paJHU BeK. JImaHm 60C ce 1001ja MHOXKEHEM
JTUYHOT Koe(UIMjeHTa U CTa)Xka OCUTypama. JInunn xoeuujenTt nokasyje
KOJIMKO j€ 3apajia OCUTypaHHKa, Y TOKY HbEerOBOI paJHOT BeKa, O1iia y OMHOCY
Ha IPOCEYHY 3apajly CBUX 3amocieHnx. @opMyiia cap:Ky U BpeIHOCT OIIITET
0oma koja mpezcTaBjba HOMHHAIAH U3HOCC U yckial)yje ce Ha UCTH HA4YHuH
Kao U TIeH3Hje.

OBakaB cucteMm oOpauyHa omoryhasa uBpirhe moBe3NBame BHCHHE
MeH3Mje 1 yriaahuBaHUX JOMPHUHOCA, 3aTO IITO y3UMa y 003U CBE TOAMHE
TOKOM KOjUX Cy ce yriuahuBaiu TOMPUHOCH, ENUMUHUIITYhH TpennBawe Ka
OHMMa KOj! OCTBape M3Pa3uT HAIIpeaK y Kapujepy Uil U3pa3uTo Behy miaty
y camo jeTHOM Jely CBoje panHe ucropuje. Takohe oBaj meToa nmoBehasa u
Mperu3Huje yTBphyje pa3iuKy y BUCHHHU MEH3Hj€ Y 3aBUCHOCTH O PaTHOT
CTaxa, a 3a cTax nmpeko 40 ronuHa moBehaBa M3HOC NIeH3Hje. JETHO 01 BAKHUX
o0eJiexja HOBOT cHCTeMa 00pavdyHa je CMamkemhe Pa3JIuKe Y MeH3UjH u3Mely
MIEH3MOHEepa ca UCTOM PaJHOM UCTOPHjoM, Oe3 003rupa Ha MOMEHAT KaJia ce
MICH3MOHUILY.

HoBu HaumH oOpadyHa meH3Wja je TOJCTHIajaH W BakaH y 0opou
MIPOTHB CHBE €KOHOMH]€ jep moBehaBa 3Ha4aj BUCHHE yItaheHnuX T0omprHOCa,
0e3 o03upa n1a i je 0OBE3HWK Ha TIOYETKY PaJHOT BeKa MM HETIOCPETHO
Ipes NeH3MOHUCameM. 300r OBUX KapaKTEPUCTHUKA METOJ «JIMYHOI Ooma»
rmoce0OHO je 3HauajaH y yCIIOBHMa MIUpema caMmo3anocieHocTu. Haj3an, oBaj
METO]I je ¥ jeTHOCTaBHHjH @ CAMUM THM U TPaHCTIAPEHTHUjH, pPa3yMIbUBHU]H,
CBaKM KOPUCHUK he Jrakiie Mohu /1a mpaT CBOjy MHAWBUIYaTHY CHTYAIIH]y.

HoBu MeTon oOpayyHa 3HaYW BUIIE MIEH3M]jE 32 OCUTYPaHUKE KOjU Cy
MMalld CTa0WIIHY KapHujepy M AyXKu cTax. Hike cy meHsuje 3a oHe KOju Cy
caMo y TOKY jeJHOT JieJia Kapujepe UMal U3pa3uTo Beha mpuMama, I0K
Cy TOKOM IIPEOCTAJIOT JieJia PaJHOT BeKa OFIIM 3HaTHO ciabuje miuaheHu.
Hasxanoct, y npakcu ce mokasaJjo Aa je BehrHa ynpaBo OBUX OCUTYPaHUKA U
Jla Cy UM IIeH3Hje 110 HOBUM 00pauyHy HHUKe Yy poceky ox 20 -25% y oqHocy
Ha 00pavdyH rpemMa paHUujUM IPOIUCHMA.
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YBoheme HoBe TepyHNLINje MHBAJTUTHOCTH

[Nonaszehu o 01 CTPyKTYpe KOPUCHUKA ITEH3H]a Y KOjOj CY MHBATUICKH
NICH3MOHEepH YUHIIN TIpeko 30% yKymHOM Opoja eH3noHepa U YN HCHHULIE 12
CE YeCTO Y MHBAIIMJICKY MEH3HU]y ONIa3uiIo 0e3 HCITyhaBamba eJIeMEHTaPHUX
yCJIOBa KOjH OM yKa3WBai HA CTBAPHHU HHBAIUUTET U y3 3HAUAJHO IPUCYCTBO
KOpYIILIHje, 3aKOHOJIABall je YTBPAUO HOBY, PECTPUKTUBHY JAeUHULIH]Y
HWHBaJIUIHOCTH.

WHBannaHOCT NOCTOjM KaJl KO/l OCUTYpaHUKa HACTaHe MOTITY HU TyOUTaK
pazHe cnocoOHOCTH, 300T POMEHA y 3iPAaBCTBEHOM CTamby MPOY3POKOBAHUX
MOBpEIOM Ha paiay, npodecuoHanHoMm Oosiemihy, MOBpPEAOM BaH paja
unu Oonenrhy, Koje ce HE MOT'Y OTKJIOHUTH JICUCHEM HIIM MEIUIIMHCKOM
peXaduITUTAIHjOM.

[IpBu myT on 3akoHa O OCUTypamy pajgHuKa U3 1922. roguHe KOjuM
j€ YBEJICH CUCTEM IEH3U]CKOT OCUTYpama Jia 3aKOH M03Haje caMo jefaH 00-
JVMK MHBAJTUAHOCTH — MOTIYHH TYOUTaK pajHe CocOOHOCTH (OmIITa He-
CIOCOOHOCT 3a paj), MITO 3HAYM J]a Ce HECIIOCOOHOCT 3a paJi ICHH Y OJJHO-
Cy Ha o0aBJbame HE CaMO CBOT MJIM Jpyror oaroBapajyher nmocna Beh 3a
o0aBJbamke CBUX MIOCJIOBA, O/ OHUX 3a KOj€ ce He TPa)Ku CTpy4yHa crpema mna
JIO HAjCIIOKCHUJHX.

HctoBpemeHo cy yKHHYTa ITpaBa o OCHOBY IPEOCTAalIe pagHe Crocoo-
HoctH (MHBasMu paja l11 kaTeropuje), 10k Cy paBO Ha HAKHAY 3a PaJl ca
ckpaheHUM pagHIUM BPEMEHOM, OJJHOCHO OIACHOCT O HACTaHKa WHBAIUI-
HOCTH YKMHYTa U3MeHaMa 3akoHa u3 1997. roqune.

VY3 0BakBY peCTPUKTUBHY Je(DUHHUIIN]y WHBAJIHUIHOCTH U YKUAAHE
npaBa Mo OCHOBY IPeocTaje pagHe COCOOHOCTH, MOKEMO KOHCTaTOBATH
Ja je TIOTIYHO JIe3aByHCaHO MHBAJUICKO ocurypame y cucremy [TMO u na
je AprkaBa 3ampaBo MpH3Haja Jia je HeMohHa y 00pOU MPOTHB KOPYTITHje
WHBAJUICKUX KOMHUCH]a | JIa je OBaKBa U3MEHa Y CHCTEMY OMIia jeIMHU Ha-
YUH J]a CMakH YJICO MHBAJIMJICKUX IIEH3MOHEpa He Bojiehu pauyHa na he ce
otuhu y Apyry KpajHOCT.

CTpyKTypa neH3Hja y OCUT'ypamy 3al0CJIeHUX

CTAPOCHE WHBAJIMJCKE | TIOPOJIMYHE
2002 44,7 31,1 242
2003 44,7 30,8 245
2004 45,0 30,2 24,9
2005 45,8 29.4 24,8
2006 472 28,2 24,6
2007 48,8 27,0 24,3
2008 50,0 26,0 24,0
2009 51,0 252 238
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Tpeba HanmoMeHYTH Ja Cy, 3a pa3iuKy O Hac, ApXKaBe HacTale Ha
tepuTopuju Hekanamme CDOPJ y cBojum pedopmama cucrema [TUO, Bo-
JuJie payyHa Ja y o0JacTH MHBAJIUAHOCTH HE IIpaBe pajHKajiHE PE30BeE.
Hanme, CnoBenuja je 3aapikia CUCTEM ca 3 KaTeropuje WHBaJIUJHOCTH,
XpBarcka 1mo3Haje 1 ONIITY U IpodecnoHaany HecrnocoOHOCT 3a paj, Lpna
['opa je, mopen onmTe HECTOCOOHOCTH 3a paj, yBeja U ACTMMHYHU I'yOuTaK
paane criocobHocTH 01 75%, BocHa m XepreroBuHa no3Haje TyOuTaK WiH
poMemeHa pajHa criocoOHocT — BUX, makenonuja

- 3aJpkaH oxpel)eHn HUBO IpaBa 3a 3aTCUCHE KOPUCHHUKE IpaBa Io
ocHoBy I u 11l kareropuje MHBaJIMIHOCTH, OMHOCHO MPEOCTale PagHe CIo-
cobHoctu. [Ipu ToMe cy 3aapkaHa MpaBa 3aTCUCHUX KOPUCHHUKA, C jeIHE
CTpaHe, IpeBohemheM THX HakHaAa y crienudHryuaH BUJ HaKHAAE Y MU3HOCY
on 50% uHBanuICKe MeH3Mje, Koja OM UM Mpulagaia npema oapeadama 3a-
KOHA, a C Apyre CTpaHe 3aTeYeHU KOPUCHHUIIU 10 OCHOBY IIPEOCTAJIe PAJHE
CocoOHOCTH 0BO MpaBo Ha 50% WHBAIHACKE IIEH3Uje MOTTIU Cy KOPUCTUTH
Hajayxke 10 2008. ronuHe, YKOIMKO UM HE3aBHUCHO O] IBHXOBE BOJbE ITPECTaHe
CBOjCTBO 3aII0CJICHOT, a HApeIHUM M3MEHaMa Taj POK je YKHHYT;

IIpommpeme 00yxBaTa 00aBe3HO OCUTYPAHMX JIHIA

00aBe3HUM MEH3UjCKUM U MHBAIHJICKUM OCUTypameM oOyxBaheHa n
JM1a Koja 00aBJbajy MOCIIOBE 0 OCHOBY ay TOPCKOT yTOBOPa, yroBopa o Jeiy,
MPEKO OMJIAIMHCKUX U CTYACHTCKUX 3a/pyra OcuM 3a Mialhe ox 26 roguna
KOjH Cy Ha PEI0BHOM IIKOJIOBAbY KA0 M ITOCJIOBE 110 OCHOBY APYTHX YTOBOPA,
KOJI KOJUX 3@ U3BPLICH 110Ca0 OCTBApyjy HaAKHAY.

Ha noB HaumH ce ypelyje kareropuja ocurypanuka moJb0lnpruBpeAHUKA.

W3 oBe kareropuje ocurypaHuka cy OBUM IPEAJIOrOM, CEM UYJIaHOBa
MOJBONIPUBPEAHOT JOMahMHCTBA KOjH Cy 3alOCICHH WJIM OCUTYpPaHULU
CaMOCTQJIHUX JIeTaATHOCTH, MCKJBYYEHHM M YJIAHOBU IOJHONPUBPETHOT
noMahMHCTBA KOjU Cy NEH3MOHEPU HMJIM Cy Ha IIKoJIoBawy. OBUM WIaHOM
Mema ce AepUHHUIHMja OCHTypaHHWKa NoJbonmpuBpenHuka [Ipema oBom
peniey, 00aBe3HO OCHTypaH Ha IMEH3MjCKO M MHBAJHUICKO OCHUTYpame
MOJBONIPUBPEAHUKA j€ HOCHIIAL MOJbOIPUBPEIHOT ToMahHCTa OTHOCHO
HajMabe je/IaH YJIaH MoJbOIPUBPEIHOr JoMahMHCTBA JOK CE OCTAN YJIAHOBU
MOTY OCUTYPATH YKOJIUKO TO JKeJle

OBakBuM oapehuBameM Kareropuje 00aBE3HO OCHTYPaHHUX
MOJHONPUBPEIHNKA, MOKYIIAIH Cy Jla c€ OTKJIOHE Mpobiiemu y miahamy
JOTNPHHOCA OAHOCHO (PMHAHCUPaHha 00aBE3HOT OJBOIPHUBPETHOT OCUTYpatba,
1 yOJIa)XuIo He3aJ0BOJECTBO HACTANIO 00aBE30M OCHTYParba.
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3. U3meHe n fonyHe 3aKOHA 0 MEH3UjCKOM
U MHBAJIU/JCKOM ocurypamy 2005.

Iloou3zare ycnosa 3a cmuyarse npasa Ha
CIMApoCHy u ROPOOUYHy NEH3Ujy

OBor nyTa 3aKOHOJIABAII j€ HCITPABHO OJIITYYHO J1a IOCTYITHO MOJJUTHE
crapocHy rpanuny nodes o 2008. mo 2011. rogune ca 63 rogune Ha 65
roauHa (MyIIKapai), OAHOCHO ca 58 roguHa Ha 60 rognHa )KHBOTa (KEHA).

Takobe, carnacHo noBehamy cTpapocHe rpaHHUIIe 3a CTHIIAKE paBa Ha
CTapOCHY MEH3H]y, TPEeIBULEHO je U MOCTYITHO TOANU3akhe CTAPOCHE TPAHHUIIC
3a CTUIIakE YCI0Ba Ha IOPOANYHY TTeH3H]y, Takohe ox 2008. mo 2011. roguHe
ca 48 roquna Ha 50 roxmHa )uBOTa (yIOBa), OMHOCHO ca 53 romwHa Ha 55
TOJIMHA XKUBOTA (yA0BAII).

OBakBa Mepa je Oujia HEOMmXoHa, ¢ 003UPOM Ja Mepe Mpeay3eTe y
MPETXOJHUM TOJJMHaMa HUCY JiaJie OYCKHBAHE PE3yJITaTe HAPOUHTO Y TIOTIIETY
omHOCa Opoja ocUTypaHuKa U KOPHCHUKA MpaBa. HanmMme, kao mTo ce BUIH
u3 Tabesie Opoj KOPUCHHUKA je U 1aJbe HeCpa3MepHO BEJIMKH Y OTHOCY Ha Opoj
OCHT'YpaHUKa U MOpeJ CBUX MPEAY3eTUX Mepa Kpo3 nosehame crapocHe
I'paHHUIE.

Kperame 6poja ocurypaHuka ¥ KOPUCHUKA MPaBa y OCUTYpPaby
3anmocjaeHnx

OJIHOC BPOJA
BP BP NUI'YPAHUKA

TOAMHA OCCI)/iTFVPAHI/IKA KO(I)’i/ICHI/IKA E%PO?TIA

KOPHUCHHUKA

2001 1,890,000 1,297,000 1.46

2002 1,846,000 1,255,000 1.47

2003 1,789,000 1,248,000 143

2004 1,799,000 1,241,000 1.45

2005 1,781,000 1,239,000 1.44

2006 1,792,000 1,267,000 1.41

2007 1,800,000 1,279,000 1.41

2008 2,205,000 1,298,000 1.70

2009 2,113,000 1,324,000 1.60

2010 2,096,000 1,345,000 1.56
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IIpomena HaunHa yckJahuBama neHzmuja

[IpenBuleHo je HamyIITame T3B. «IIBajIapcKe GOPMYIIe», OTHOCHO
npena3ak Ha yckiahjuBame ca TPOIIKOBHMA )KMBOTA HA TepUTOpHjH PermyOmu-
K€ y NpEeTXOAHUX MECT MECCUU, aJIk MOCTYIIHO Yy HApECAHE 4 TOOUHE, Kao 1
JIMHAMUKE, TAKO JIa CE YMECTO KBapTaHOT ycKkiahuBama, ieHsuje yckiahyjy
JIBA ITyTa FOJIUIIELE U TO o1 1. anpuiia u 1. okToOpa Tekyhe roguHe, ¢ TUM IITO
ce u yckialjuBame BPeAHOCTH OIIITET 00/1a, Ko eleMeHTa 3a oapehuBame
BUCHHE IICH3HU]E, BPIIIM HAa UCTH HAYMH Kao U yCKJaljuBame rneH3uje.

Kpo3 oBakaB HauuH ycnalhuBama MeH3Mja OYeKHBase cy ce Hajsehe
yIITesne y neH3ujckoM cucteMmy. MeljyTuM HaunH yckinahuBama neH3uja
MCKJBYYHMBO Ca TPOIIKOBHMA )KMBOTA HE BOJIM padyHa Ja MeH3HOHepHU Tpeba
0ap JAeTMMUYHO Ja TpaTe CTaHIap/] 3aIOCIICHHX.

Yyenrhe npoceyHNX NeH3Hja y MPOCEYHOj HETO 3aPaIH Y OCHTYPAmby
3aMoCJIeHUX

TIPOCEYHA [MPOCEYHA VYELIRE
TOIAHA TTEH3MJA HETO 3APAZIA | %
2001 4,865 5,375 90,51
2002 6,721 9,208 72,99
2003 8,102 11,500 70,45
2004 9,578 14,108 67,89
2005 11,643 17,443 66,75
2006 13,406 21,707 61,76
2007 14,996 27,759 54,02
2008 19,386 32,746 59,20
2009 21,714 31,733 68,43
2010 21,789 34,142 63,82

4. 3aK0H 0 yNJIaTH JONPHHOCA 32 NOjeINHe
KaTeropmuje ocurypaHuka — sanocjaernux 2005.

Kao jemna on mocieguia €KOHOMCKE KpHU3€ HAcTao je mpolsiem
HeyIlaheHnX JONpHHOCA 3a MEH3MJCKO M HMHBAJUICKO OCUTYPAmE Y
npeny3ehnma (MpUBpenHUM JIPYIITBUMA), yCTaHOBaMa, OaHKaMa, IPyTHM
(hMHAHCHjCKMM oOpraHu3anyjaMa M 3eMJbOPAJHUYKHM 3aapyrama 3a
niepron of 1. jaryapa 1991. roqune o 31. neem6pa 2003. roguHe, TITO Ka0
MOCJIEeANIY NMa HeMOTyNHOCT yTBphUBama cTaxka OCUTI'ypamba 3all0CICHUMa
3a Taj Mepuo.
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Haume, 0B 1OCI01aBIH CY TOKOM IOCTIOBabha y HABEJCHOM IEPHOTY
Oy cyodeHu ca OpOjHUM BaHPEIHUM OKOJIHOCTHMA y 3€MJbH, ITOYEB O]
xunepuHpIIanyje u caHKja 10 6oMOapaoBama, YuMe ¢y 0clabJbeHN HOHAKO
HEJIOBOJBHU PECYPCH MPUBPEIE, IITO je Y BEIUKOM Opojy CiIyuajeBa J0BEIO
JI0 TOTa Jia OBY MOCJIOJABIM HICY U3MUPUIIH CBOj€ 3aKOHCKE 00aBe3e Be3aHe
3a yIIaTy JONPHHOCA 33 MIEH3MjCKO M MHBIUICKO OCUTYpambe JUIMMa KOja
CY KO BbHMX paJuiia, ITO MMa 3a MOCIEeAUIy HeMOr'yhHOCT 1a OBH 3amocieHn
OCTBape IMpasa 13 NeH3HMjCKOT 1 MHBAJIUACKOT OCUTYpamba.

3Hauyu, OBUM 3aKOHOM C€ Mpyaja MoryhHocT Ja ce mpeBasule
mpo0ieM HeyIaaheHnX TOMPUHOCA M MOTPAXKMBambha 3aMOCICHUX MO TOM
OCHOBY, y LIMJbY YTBphHBama cTaka OCUTyparba 3a HaBeJICHH MEPUOI.

Ha oBaj naumn je 3a npeko 300 000 3amocieHuX pemnieH npooieM
HeymiaheHuX JOoNMpHHOCA 3a Ma MEH3UjCKO U MHBAJIHJICKO OCUTYPambe U 0
TOM OCHOBY yTBplEH je CTak OCUTyparba.

U nopex cBUX mpey3eTuX Mepa y NpeTXOAHUM T'oluHama, mpodIeMu
ca KOjMa Ce cyodaBa CHCTEM IEH3UjCKOT U MHBAJIHMICKOT OCUTYpamba HUCY
OTKJIOK:EHH, @ MHOTH ¢y ce U noropiranu. Hanme, 6enesxu ce pact negunura
MIEH3UjCKOT CHCTeMa KOjU ce oriiena Kpo3 nosehame potanuja us Oyyera
HEOMXOIHUX 3a HCIUIAaTy NMEeH3M]ja, Kao U TIOPacT yJiesla pacxo/a 3a MeH3uje y
BAll-y, u nasee je Bpyio HEMOBOJbaH OAHOC OpOja OCUTyPaHUKa M KOPHCHUKA
mpasa UT.

Takohe TpeGa uMaTH y BUIy Aa ce CBETCKAa EKOHOMCKA Kpr3a HEraTHBHO
oJpa3uiia U Ha MEH3UjCKH CHCTEM, a MOCIEANIIE Cy Oniie u3MeHe 3aKoHa
2009. u 2010. roguHe Koje Cy IpeBU/ILIIE J1a CE Y OBOM IEPHOIY TICH3H]e HEe

yckiahyjy.

Yuemrhe pacxona 3a nensuje y b/III-y
2002 2003 2004 2005 2006 2007 2008 2009

10,8% 11,2% 10,9% 11,0% 11,6% 11,2% 12,2% 13,4%

CrtpykTypa npuxoaa nessmjckor ¢ponjaa
2003 | 2004 2005 2006 2007 2008 2009 2010

pornpuHocu | 54% | 58% 56% 60% 63% 57% 51% 50%
TpaHchepu

n3 Oyiiera
ocTaIn

TIPUXOIHN

38% | 38% 38% 39% 35% 35% 46% 47%

9% 4% 5% 1% 1% 8% 3% 3%
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CBe 0BO yKa3zyje J1a je Hy>KHO OHJIO TPEAY3eTH HOBE Kopake Y pedhopMu
cucTeMa Kpo3 U3MEHE U JA0MyHe 3aKoHa.

4. U3meHe u JonyHe 3aK0HA O NEH3UjCKOM
U MHBAJIMJCKOM ocurypamy 2011.

[Monu3ame crapocHe I'paHHIE Kao ycloBa 3a CTHIAKE MpaBa U3
MIEH3HjCKOT ¥ HHBAIIUACKOT OCUTYpambha

BaxehuM 3akoHOM O TIEH3MJCKOM W HHBAJIHUJCKOM OCUTYpamby
npeaBuleHO je Kao jemaH of ycioBa, Aa, OCUTYpaHUK CTHYE MPaBO Ha
CTapOCHY NeH3ujy kaja HaBpuu 40 (MymIkapair), ofHOCHO 35 (3keHa) roguHa
CTa)ka OCUTYypamba U HajMame 53 TOINHE KUBOTA.

N3menama 3akoHa je mpeasul)eHo mou3ame yCoBa y morjieay cTapo-
CHE TpaHUIIC U YCIIOBa Y TOTJIEAY TOIMHA CTa)a OCUTYparba 3a MeT FO/IMHa,
TaKo Ja TJacu 58 roauHa )KUBOTa U 38 TOAMHA CTaka OCUTYypamba 3a KEeHe
OITHOCHO 58 ronuna >kuBoTa U 40 roAMHA CTa)Xka OCUTypama 32 MyIIKapIie,
MOCTYMHO 3a yeTupu Mecena of 2011, ognocHo 2013. 1o 2022. roause.

3akoH Takohe mpenBuha U noAM3ama ycloBa 3a CTHLAIbE MpaBa Ha
NOPOAMYHY MEH3H]jy, TAKO IITO CE CTAPOCHA IPaHHULIA MTOAMIKE MOCTYITHO 32
Tpu ronuue, ox 2012, 1o 2016. ronune, Tako Aa he 3a yaoBy u3HOCUTH 53, a
3a yJoBIa 58 ToJMHA KUBOTA.

OcurypaHunu noJbonpuBpeTHUIH

3akoHOoM je mpeaBuleHO je na cy 00aBe3HO OCUTypaHU CBHU
MOJHOITPUBPEIHMIIN, & HE CAMO HOCHJIAI TIOJHOIIPUBPEIHOT IoMahiMHCTBa,
OIHOCHO HajMam-€ jeiaH uiaH foMahnHCcTBa, Kako je 010 yTBpheHo paHUjUM
3akoHOM. Takole, mpeyIokeHM H3eMeHama oceOHo ce yTBplyje HajHIKN
M3HOC CTAPOCHE, OJIHOCHO MHBAJUJICKE MIEH3H]E 32 OBE OCUTYPAHHUKE y H3HOCY
on 9.000 nunapa.

W3meHe y ocurypamy NoJbOINPUBPEHUKA TPEACTABIbajy HajeKIaHTaH-
THHjHU MpUMep o JyTamuma y pedopmu cucrema [1MO. Haume ynpaso
cy 3akoHoMm u3 2003 mpema kome je 00aBE3HO OCHUTypaH OMO HOCHJIAIL
MOJEOIIPUBPETHOT JoMahiMHCTBA, OJTHOCHO HAjMame je/laH wiaH foMahnHcTBa
MOKYIIAJIM Cy JIa Ce OTKJIOHE Mpobiemu y miaahamwy H0mpuHOCa OJHOCHO
(uHaHCUpama 00aBE3HOr TOJHOIPUBPEIHOI OCUTYpaa, U YOIaMUIIOo
HE3aJI0BOJbCTBO TMOJHOIPHUBPEAHUKA HACTANIO 00aBe30M ocurypama. 1
MPH TaKBOM pEUICHY CPEACTBAa MPHUKYIJbEHA 1O OCHOBY JOMpPHHOCA Y
OBOM OCHTypary YMHHIIA Cy caMo 9 % moTpeOHHUX cpeicTaBa 3a UCILIATY
MeH3uja MoJHONPUBPETHUKA 0K ¢y 91% yuHmie notauuje u3 Oynera. Ha
KakBe je ehekTe pauyHao 3aKOHO/aBall YBO)ECHEM Yy 00aBE3HO OCHUTYpamhe
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CBE IOJbONPUBPEHHKE, OCTaje HEjacHO, Maja je CUTYpHO j1a To Hehe Outn
o0oJbIIakE HAIJIATE IOTPHHOCA.

IIpomena HaunHa yckaahuBama nensnje

VY uusby mo0oJpliama MaTeprjaiHOT TIOJI0Kaja IEH3UoHepa, TpeaBuleHe
CH U3MEHE y HAuMHYy ycKJaljuBama rneH3uja

- TIOILITO C€ MEH3HMje M HOBUAHE HAKHA/IE YTBPhYjy Yy MECEUHOM H3HOCY
n ucnnahyjy ynaszan, nensuja oxa 1. nenemopa 2010. roqune ycknaauhe ce
tako 1mTo he ce moseharu 3a 2%, a 3aTuUM

- 1. anpuaa 2011. ronuHe - ca KpeTameM NOTPOLIAYKHUX LIEHA Ha
teputopuju Penyonuke CpOuje y mpeTxoaHa Tpu Mecena u

- 1. oxToOpa 2011. u 1. anpuia 2012. roquHe - y IpOLEHTY KOjU
npeacTaBjba 30Mp MPOIEHTA pacTa, OAHOCHO Maja MOTPOIIAYKUX IIeHA Ha
teputopuju PemmyOnuke CpOuje y MpeTXOAHUX MISCT MECEIH U MPOICHTa
KOjH1 IpeJICTaBJba MOJIOBUHY pealiHe cTore pacta OpyTo nomaher mpousBoaa
y MPETXOAHO] KaJIECHAAPCKO] TOAMHH YKOJIHUKO j€ Taj pacT MO3UTHBAH;

- o1 2013. ronune na HajaJbe, neH3uje he ce ycknahuBatu nBa myTta
roauumke U To 1. anpuia u 1. okTo0pa - ca KpeTamkeM NOTPOLIAYKUX [eHa
Ha Teputopuju PenyOnuke Cpouje y mperxonnux mect Meceuu. [Topen Tora,
ako OpyTo momahu IpoU3BOA Yy MPETXOAHO] KaJeHIapCKOj TOAMHU MopacTe
nzHaz 4% mnensuja ce ycknahyje on 1. anpuiia Tekyhe roguHe y NpoLEeHTY
KOjU IIpeACTaBJba 301p MPOLEHTa pacTa, OAHOCHO Maja HOTPOLIAYKUX [IeHa
Ha Teputopuju Pemmy6iu CpOuje y mpeTXoJHHX IIeCT MECEIH U IPOLIEHTa KOjH
npeacTaBiba pa3iuky nu3Mely peanne crome pacta OpyTo gomaher mpousBoaa
y MPETXOAHO] KaJIeHAAPCKO] TOAMHH U cTore of 4%

CTpoKHju yCJI0BH 32 OCHTYPaHHKe KOjH pajie HA MOCJOBMMA HA
KOjHMa ce CTaK OCHT'ypama padyyHa ca ypehanum Tpajamem

3a oBe ocUTrypaHUKe IpenBUleHU Cy CTPOXKMjU YCIOBU Y TIOTJIEAY
CHIJKaBamka CTPOCHE IpaHHUIle. Tako ce cTapocHa I'paHULla CHUXaBa 3a
IO jeHY TOAMHY Ha CBaKUX: MET FOAWHA MPOBEACHUX HA PaJHOM MECTY,
OZIHOCHO TMOCITy Ha KOMe ce e()eKTHBHO NMpoBeieHnX 12 pauyHa kao 14 mecenn
CTa)ka OCUTypama; YeTHUPU FOJUHE MPOBEJEHE HA PAJJHOM MECTY, OJTHOCHO
ociay Ha KoMe ce e)eKTHBHO poBeaeHNX 12 pauyHa Kao 15 Mecenu ctaxa
OCHUT'ypama; TpU FOJUHE NPOBEJICHE HA PaJHOM MECTY, OHOCHO MOCIY Ha
KoMe ce e(heKTUBHO NPoBeIcHUX 12 padyHa Kao 16 Mecely cTaxa ocurypama
Y TOJIMHY U LIECT MECEIN MPOBEACHUX HA paJHOM MECTY, OJTHOCHO MOCITy Ha
KOMe ce e()eKTHBHO NPOBEACHHX 12 pauyHa Kao 18 Mecelu cTaxa ocurypama.
Takole, mpeasIoxKeHO je Ja ce ONIITa CTapOCHA FPAHMLIA 33 OBE OCUTYPaHUKE
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noamxe ca 53 Ha 55 roguHa >KMBOTA, TIOCTENEHO 3a ueTupu Mecena o 2011.
1o 2015. ronune. Mnak, 3a ocurypaHuke Koju pajie Ha HajTeXUM MOCIOBHMA
(12-18), 3agprkaHa je MOrOJHOCT J1a CE CTApOCHA TPaHUIa MOXKE CHUKAaBaTH
Hajuie 10 50 rofrHa KUBOTA.

3AK/bYUHA PABMATPAIBA

Jecer rognHa HaKOH MOYeTKa pedopMe MEH3UjCKOT CHCTEMa jaCHO
je Zla oHa HHUje Jajia OueKHBaHe edeKTe, Maaa OM CBaKako Jia JI0 ke HHje
JOILLTI0, KpH3a OBOT chcTeMa Ouia jour 1y0spa. OUurieHo je 1a ce Kpr3a OBOT
crcTeMa He MOXKE PEIINTH UCKJBY YMBO MEpaMa Koje e IPUMEY]y Y OKBUPY
wera caMor..OAp)KUBOCT CUCTEMa MEH3H]jCKOT U HHBAJIMJICKOT OCUTYpamba je
yCJIOBJbEHA IeMOTpa)KUM KpeTamuMa, (PUHACH]CKOM JUCHUTLINHOM, PACTOM
3aroCICHOCTH 3a KOjy ONET MOCTOje MPEAYCIOBH €KOHOMCKE CTAOMITHOCTH,
pacTa u3B03a, 0)KMBJbABAE IIPUBPEIHE TPOU3BOIIHE UTI.

Kpeatopu nonururke oBor cuctema Mopahe a mol)y ox Tora aa peopma
HE MOXKE Kao JI0 caja, MpeAcTaBibaTh ey(emMu3aM 3a peCTPUKIHjy paBa u
OO TPAaBAhE YCIOBa 33 FbeHO OCTBAPUBAILE, jEP OUHIIICAHO CAMO OBE MEPE
HE MOT'Y JaTh ouekrBaHe edekre. Kao mTo n y MEAUIIMHYA aMITyTanuja He
MpeacTaBjba JeUuee, Beh Kpajiby Mepy 3a cHamaBambe OpraHn3Ma, Tako U
YKHJamhe MPaBa 1 MOOLITPABAE YCIOBA 32 FbUXOBO OCTBAPHUBALE HE MOXKE
OuTH jenrHa Mepa 3a ornopaBak cucteMa. Y Oynyhum kopammma pedopme
Tpeba nohu o1 MpUXOAHE CTpaHe CUCTEMA IJIe CE MOT'Y M OYeKHBaTH HajBehn
¢duHaHcHjcku pesyntatu .Mepe Tpeda 1a ce oJHOCe ITpe CBera Ha To0oJbIIabhe
HaruIaTe AOMPUHOCA 32 MEH3UjCKO U MHBAJIUACKO OCUTYpambe, ClpeyaBame
paza Ha IpHO, CIIpeyaBame IojaBe Ja ce JonpruHocH miahajy Ha HajHUXKY
OCHOBHILY, CMabEHh¢ aIMUHUCTPATUBHUX TPOIIKOBA CUCTEMA.

Ha camom kpajy mpucetumo ce lllapna ne I'ona koju je pekao:
Jyrocnosenu cy cumnarnunu. OHu cBOjy HajBehy Kpu3y Ha3uBajy pehopMom™.
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Paooje Casuhesuh, (He)ouexusanu egpexmu pegpopme neusujckoe
cucmema, Paono u coyujanno npaso, cmp. 91-102, XV (2/2011)

Radoje Saviéevié
Pension Department
Ministry of Labor, Employment and Social Policy

(UN)EXPECTED EFFECTS OF PENSION SYSTEM REFORM

Summary

Ten years following the start of the pension system reform, clearly, it
has not yielded the expected results; although, if it had not been introduced,
the crisis of this system would have been even deeper. Obviously, the crisis
of this system cannot be solved exclusively by the means applied within the
system itself. The sustainability of the pension and disability insurance system
is conditioned by demographic movements, financial discipline, employment
increase that is again preconditioned with economic stability, export growth,
revival of commercial production, etc.

The creators of the policy of this system will have to start from the fact
that the reform cannot represent, as it has represented so far, a euphemism
for restricting the rights and tightening the conditions for its realisation, as
it is obvious that these measures solely cannot yield the expected effects. As
amputation does not represent curing, but an extreme measure for saving an
organism, likewise, the suspension of the rights and tightening of the conditi-
ons for their realisation cannot be the only measure for the system recovery. In
future steps of the reform, one should start from the income side of the system
where the largest financial results may be expected. The measures should
primarily refer to improvement of collection of the contributions for pension
and disability insurance, prevention of the black market labour, prevention
of the occurrence of having the contributions paid according to the lowest
base, and decrease of the administrative costs of the system.

Finally, let us be reminded of Charles de Gaulle who said “Yugoslav
people are sympathetic. Their biggest crisis they call a reform.”

Key words: Pensions, Pension and Disability Insurance, The Reform.
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YIIYTCTBO AYTOPUMA 3A IIPUIIPEMY PAIOBA

dopmar

Panmose crmatu y enexkTpoHCKOM 00NHKY y mporpamy Microsoft Office Word
(2000, 2003, 2007), v douty Times New Roman hupunmma (serbian Cy-
rillic), ocuM opWrMHATHUX JAaTHHWYHUX HaBoma. Bemwmumnaa donTta 12,
pasMak singl, maprune 2,5 (ropma U 10ma, JIeBa U JecHa). TeKcT paBHATH
ca o0e mMapruHe, HE JNEIUTH PEYH Ha Kpajy pema Ha cimoroBe. CBe CTpaHe
aymepucaru. ®opmar ctpanure A4.

O6um pana
Hajeume 35.000 xapaktepa, omHocHo 6.000 kapakrepa Kama ce pamgm O
MIpUKa3uMa, YKIbYIyjyhu u pazMake.

Je3uk u nucmo
Panosu ce 00jaBIbyjy Ha CPIICKOM j€3UKY, HCKIbYIHBO hUPIIIMIHUAM ITHCMOM,
Kao ¥ Ha CHIJIECKOM, PYCKOM, (PPAHITyCKOM 1 HEMAUKOM jE3HUKY.

JlocTaBbame
Panmose ciaru Ha anpecy: urs.radnopravo@gmail.com

AHOHUMHOCT

Pykomuce onemyjy aHOHUMHH pEIeH3eHTH. AyTOpH MOpajy Z1a YKIOHE W3
TeKcTa CBE HHpOpMaITHje Ha OCHOBY KOjUX OU C€ MOTJIN HACHTU(UKOBATH. Y
TEKCTy W y IIUTaTHMa, ayTopu Tpeba 1a roBope o cedu y Tpehem muiry.

N3rnen pykonuca

IIpBa crpanmma TekcTa Tpeba ma campkd: HACIOB pama (ca (QycHOTOM
03HAUYCHOM 3BE3IUIIOM (OMITMOHO) yV KOjOj C€ HABOAE HM3BOPH JIMUHE H
(huHaHCH]jCKe ToMOhH ITpH THCamky pajia, Kao IITO je Ha3UB 1 OpOoj IPOjeKTa, ’
CI), IM€ ¥ TIPE3UME ayTopa M 3Barbe, ca HHCTUTYITH]OM (MJTH HHCTUTYIIHjaMa)
y K0joj pamm (paJe) WM MECTO CTaHOBama, WH(OpMAIHje O KOHTAKTYy
(HajioXKeIpHU]E CNEKTOPHCKA ToImTa W/wimi 0poj Tenedona). To yuumHHTH
TaKo IITO CE OIMax M3a Mpe3uMeHa ayTopa oTBapa (ycHoOTa (3BE3IUIA) Y
K0joj Tpeba HaBeCTH oBe momaTke. Takole, mpBa cTpanuiia Tpeda 1a caapxu
u anctpakT (mo 150 peun) u 4-5 KIbYIHUX PEUH.

103



Hacnose nojennHuX onepaka y TEKCTy JIaTh y cienehem oOnuky:

Hacnog oxespka (Times New Roman, 12, Bold)

IMonnacnos 1 (Times New Roman, 12, Italic)

[loanacnoB 2 (cnoBo a30yke y nomy3sarpaay, Times New Roman, 12, Regu-
lar).

HuTtupame BpmMTH Tako WTO he ce y TEeKCTy, Ha oaroBapajyhem mecty,
CTaBUTH O3HaKa 3a MOJHOKHY HAallOMEHY, a Ha JHY CTpaHEe HaBECTH HM3BOp,
o creneheM penocieny: MOYETHO CIIOBO MMEHa ayTopa, Ipe3uMe, Ha3HB
pana, u3BOp M roJluHa U3/ama, Opoj cTpaHe.

Ha npumep:

b. bmaroe, [lpobnem mocnomaBaykux NPEICTABHUKA M3
COLIMjaTUCTUYKKX 3eMajba Y MehyHaponHoj opranusanuju pajaa, Pesuja 3a
MehyHaponHo npaso, Op. 1/1959, ctp. 25.

VYKOIMKO Ce UCTU ayTop LUTHpa OJMax MOTOM, YMECTO IMOHABJbaba HMEHA
ayTopa, paja 1 u3Bopa, CTaBUTH ibid.

YKOJIUKO ce jeHO AeJ0 UCTOT ayTopa UTUpa ca pa3MakoM (y mehyBpemeHy
je IMTUpaH HEKHU JIPYyTH ayTop), HUTHPAbEe U3BPILIUTH Ha cieaehn HauuH:

b. bnaroes, op. cit, cTp. 28.

Kana ce y jeqHoM paty nuTHpa BUILIE Iej1a UCTOT ayTOPa, CBAKH YT HABOIUTH
IIyH Ha3MB Jefia (OCHM aKo je y IUTamby y3aCTOIHO [IUTUPALE).

Beoma je BaykHO /1a ce IMTaTH M MO3MBU HA JINTApaTypy y TEKCTY U JIUCTA
OoubmuorpadcKux jeqUHMLA Ha Kpajy TeKCcTa y MOTHYHOCTH claxy. CBaku
LUTAaT M3 TEKCTa W TO3WB Ha JHUTEpaTypy Mopa nga ce Halje Ha Jmctu
OoubnmuorpadCKuxX jenIuHUIlA, OJHOCHO cBaka OubOmuorpadcka jemuHUIA
HaBeJIeHa Y IUTepaTypu Mopa Jia ce Hahe y Tekcty. [lo3uBu Ha uTeparypy u
Ooubmorpadcke jeInHHIIE HABOJIE CE Y OPUTHHAIHOM IIHCMY, 03 IpeBolema.
Crpana nMeHa HCcaTH U3BOPHO.

VYKONIUKO ce y TeKCTy Halla3e CIIUKe WiK Tabene (MOKeJbHO je KOPHUCTUTU UX
PECTPUKTHBHO), Ha oiroBapajyheM MecTy y TeKCTy YIYTHTH Ha HBHX, HIIP.
Tabena 4. HacnoBe natu u3Han ciuka Tadena. Ciavke MOpajy rapaHToOBaTu
KBaJIUTETaH OTHCAK y BEJIUYMHH Yy KOjOj Cy NpeaBUhEeHE y TEKCTY, Tj.
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oTpebHo je aa Oymy y peszonynuju on 300dpi. Cnuke u rpadukoHn MOpajy
OoutH jenuHCTBeHU 00jekTH (0e3 enemenara Drawing-a).

JIuteparypa

[Mume ce HakoH TekcTa, Kao moceOHa cekuuja. HaBectm cBe umTHpane
oubnuorpadcke jenuHUIE, a30yIHUM peioM (a0eIeTHIM, aKo je Y MUTAbY
pan Ha eHIIeCKoM, (PPaHIyCKOM MIIM HEMadKOM je3UKY), IpeMa Mpe3uMeHy
npBor aytopa. bubnuorpadceka jequnnna Tpeba na caapKu:

° 32 KIbUTE: IPEe3MME U TPBO CJIOBO MMEHA ayTopa, FTOIMHY M3Aama y
3arpaju, HacJloB KibHTe (Kyp3UBOM), MECTO U3/1amba, Ha3UB M3/]aBaya;

°  3aT0MIaBJba y KEbH3H: IPE3UME U IPBO CJIOBO MIMEHA ayTopa, ToinHa
H3ama y 3arpajad, HacloB TOIIABJka, Y: MPBO CJIOBO MMEHa (YpeIaHHKa),
npe3umMe (ypeaHuka), ckpaheHa o3Haka ypeaHuiTsa (y 3arpaju), HacloB
Kibure (Kyp3uBOM), MECTO M3[arha, Ha3UB M3JaBavya, Opoj MpBE U MOCIEABE
CTpaHe MoIvIaBJba.

° 32 YIaHKe Yy 4acONMCHUMa: MPEe3UME M MPBO CIOBO MMEHa ayTopa,
TOJIMHA M3/atba y 3arpaiy, Ha3uB 4JaHKa, HA3UB yacomnuca (Kyp3uBoM), Opoj
1 Opoj MPBE U MOCIIEAKHE CTPAHE YIaHKA.

° 32 IOKyMEHTa Ipey3eTa ca MHTEpHeTa: mopen web cTpaHe ynucaTu
JaTyM MPHUCTYIIa Ha MHTEPHET CTpaHUIaMa ca KOjuX Cy Mpey3eTa.

° 32 3aKOHE: MOpPEJ Ha3MBa 3aKOHA HAIHCATH M y KOM je CIyKOeHOM
1acuity 00jaBJbeH.

° 32 CAONIUTEHa Ca HAYYHHUX CKYIOBa: MPE3UME U MPBO CJIOBO MMEHA
ayTopa, TOWJHA y 3arpajay, HacJIOB pajaa, Ha3uB KOoH(epeHuuje (Kyp3uBom),
Opoj cTpaHe y KEbH3H1 aficTpakara y 3arpaji, MeCcTo N3ama, Ha3uB H31aBaya.

° 32 WIAHKE U3 HOBHMHA: IIPE3MME M IIPBO CJIOBO MMEHA ayTOpa, TOANHA
U J1aH y 3arpajy, HacJoB TEKCTa, Ha3uB HOBHHA U Opoj cTpane. [loxkessHo je
LITO Markbe KOPUCTUTU OBE H3BOPE.

IIpnio3n Ha kpajy paga

O0baBe3HO Ha Kpajy pyKoIUCca IPUIOKUTH: HACIOB pajia, aliCTPakKT (pe3ume)
1 KJbYYHE PEUH Ha CHITIECKOM je3UKY (M3y3€B pasioBa Ha PyCKOM, (PpaHIlyCKOM
Y HEMAuyKOM je3WKy). AICTPaKT Ha CHIJICCKOM je3WKy (pe3nMe) 3a pajioBe
o0jaBJbEHE Ha CPIICKOM TOXKEJBHO je Aa Oyne Hemrto Ayxu (ox 2. 000 mo 3.
500 xapakrepa). Kyna ce kyp3uBoM, 0e3 popena.

CBH wWiaHIM C€ aHOHMMHO pEIEH3UpPajy O CTpaHe JBa KOMIIETEHTHA
CTpy4HbaKa, Ha OCHOBY 4era Pepakuuja TOHOCH OAJTYKY O IITaMIIamby.

Pe,Z[aKI_II/Ija MOJIM ayTOpE da BOAC padyHa O IpaBUMa Ha HMHTCJICKTYaJIHY
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CBOjUHY TPHIMKOM H3HOLICHA HAaBOJA, PE3yiTaTa UCTpaKuBamba, Kao U
rpadMuKUX MPUKa3a U3 TEKCTOBA.

Cwmarpahe ce miarujapusmMoM IMpOMEHa HEKOJIMKO PEYCHHIA U3 PEUYCHHIIEC
OpUTHHAJHOT ayTopa, Kao M IpOMEHa pefociena peud y HUXOBHM
peyeHnIama, 1moJi YCJIOBOM Jia Ce Taj ayTop HE LUTUDA.

PanoBu He cmejy Outn Beh 00jaBibeHH, HUTH NIpEAaTH 3a 00jaBJbUBAbE HA
HEKOM JIPYT'OM MECTY.

HAIIOMEHE:

Yacomuc o00jaBibyje HaydyHe M CTpPyYHE paJoBe KOjH Cy IO3UTHBHO
pELeH3UPaHu O] CTPaHE /IBa PELCH3EHTA.

AyTOp y TOKy rojvHe MoOXe 00jaBUTH ABa pajaa, yKJbydyjyhu npukase u
OCBpTE.

Pyxonucu koju HHUCY NPUNPEMIbEHH Y CKIIAAY ca YIYTCTBOM HE YKIbYUYjy
CE y PELIEH3EeHTCKHU MIOCTYMaK.

Pyxonuc koju Tpeba nopaauTd pedakuuja mpociehyje ayropuma y3 TEKCT
AHOHMMHE peleH3Hje.

Penakumja aytope OnaroBpemMeHo oOaBemITaBa O NpHjeMy pajna U HCXOLY
PELEH3EHTCKOT TTOCTYIIKA.

[lo3uTnBHE/HETaTUBHE PELCH3H]jE CE HE I0OCTaBIbajy ayTOPUMA.
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